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INTERNAL  RE  VENUE  -  continued 

I.  Commissioner  of  Internal  Revenue  (Vol.  3,  p.  976). 
II.  Officers  of  Internal  Revenue  (Vol.  3,  p.  978). 

III.  Of  Assessments  and  Collections  (Vol.  3»  p.  1002). 

IV.  Special  Taxes  (Vol.  3,  p.  1040). 
V.  Distilled  Spirits,  18. 

VI.  Fermented  Liquors,  124. 
VII.  Tobacco  and  Snuff,  136. 
VIII.  CiQARS  AND  Cigarettes,  161. 
IX.  Opium,  173. 
X.  Dairy  Products,  188. 
XI.  Filled  Cheese,  205. 
XII.  Mixed  Flour,  209. 

XIII.  White  Phosphorus  Matches,  213. 

XIV.  Plating  Cards,  217. 
XV.  Banks  and  Bankers,  220. 

XVI.  Legacies  and  Successions,  228. 

XVII.  Incomes,  236. 
XVIII.  Excise  Tax  on  Corporations,  255. 

XIX.  Cotton  Futures,  277. 
XX.  Stamp  Tax  on  Specific  Objects,  284. 

XXI.  Provisions  Common  to  Several  Objects  of  Taxation,  306. 
XXII.  Prosecutions,  329. 


V.  Distilled  Spirits,  18. 

R.  S.  3247.  Distiller,  Definitim  of,  18. 

R.  S.  3248.  Distilled  Spirits,  Definitim  of,  18. 

R.  S.  3249.  Standard  of  Proof  Spirits  —  Prevention  of  Frauds,  19. 

R.  S.  3250.  Gallon  as  Used  in  Sales,  Definition  of,  19. 

R.  S.  3251.  Tax  on  Distilled  Spirits,  19. 

R.  S.  3252.  Adding  Substances  to  Create  Fictitioxis  Proof — PeruiUy, 

21. 

R.  S.  3253.  Tax  on  Spirits  Removed  without  Deposit  in  Ware- 
house, 21. 

R.  S.  3254.  Products  of  Distillation  Containing  Spirits,  22. 

R.  S.  3255.  Distillers  of  Fruit  Brandy  —  Exceptions,  22. 
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R,  S.  3256.  Evading   Tax  —  Penalty,  22. 

R.  S.  3257.  Distiller  Defrauding  or  Attempting  to  Defraud  United 

States  of  Tax  on  Spirits,  23. 
R.  S.  3258.  Registry  of  Stills,  etc.,  24. 
R.  S.  3259.  Notice  of  IrUention  to  Carry  on  Business  of  DistiUer 

or  Rectifier,  24. 
R.  S.  3260.  Distiller  to  Give  Bond,  26. 

R.  S.  3261.  Bond  Not  to  Be  Approved  until  Law  Complied  with,  29. 
R.  S.  3262.  Distiller  to  Be  Owner  in  Fee-simple^  or  Have  Written 

Consent  of  Owner,  etc, —  Bond  in  Lieu  of  Consent 

of  Owner,  29. 
R.  S.  3263.  Plan  of  Distillery,  31. 
R.  S.  3264.  Survey  of  Distilleries  31. 
R.  S.  3265.  Notice   by   Manufacturer   of  a   Still  —  Penalty  for 

Setting  up  StiU  without  Permit,  33. 
R.  S.  3266.  DistiUir^  on  Certain  Premises  Prohibited — Penalty ^  34. 
R.  S.  3267.  Receiving-cisiems  in  Distilleries,  35. 
R.  S.  3268.  Breaking  Locks,  Gaining  Access   to  Cistern,   etc. — 

Penalty,  36. 
R.  S.  3269.  Furnaces,  Tubs,  Doubters,  Warm-Tanks— Penalty,  36. 
R.  S.  3270.  Apparatus  and  Fastenings,  36. 
R.  S.  3271.  Distillery  Warehouse,  37. 
R.  S.  3272.  When  a  Warehouse  Becomes  Unsafe,  38. 
R.  S.  3273.  Storekeepers  Have  Charge  underDiredion  of  Collector,  3S. 
R.  S.  3274.  Custody  and  Management  of  Warehouse,  38. 
R.  S.  3275.  Distiller  to  Keep  Distillery  Accessible,  38. 
R.  S.  3276.  Power  of  Revenue  Officers  to   Enter  and   Examine 

Distilleries  —  PenaJUy  for  Obstructing  Officer,  39. 
R.  S.  3277.  Distillers  and  Rectifiers  to  Furnish  Facilities  for  Exam- 
ination —  Penalty  for  Neglect,  39. 
R.  S.  3278.  Officers  to  Break    Up  Ground  or  Waits  in  Order  to 

Examine,  40. 
R.  S.  3279.  Signs  to  Be  Put   Up, by  Distillers  and  Rectifiers  — 

Penalty  for    Neglect  —  Penalty  for    Using  False 

Signs,  etc.,  40. 
R.  S.  3280.  Distillers  Not  to  Carry  on  Business  Until  the  Law  Is 

Complied  with,  41. 
R.  S.  3281.  Carrying  on   Distillery  without  Giving  Bond,  etc. — 

Penalty,  41. 
R.  S.  3282.  Mash,  Wort  and  Vinegar  —  Vinegar  Manufacturers — 

Examinations,  44. 
R.  S.  3283.  No  Process  for  Distilling  Between  Eleven  P.  M.  of 

Saturday  and  One  A.  M.  of  Monday,  45. 
R.  S.  3284.    Using  Material  or  Removing  Spirits  in  Absence  of 

Store-keeper  —  Penalty,  46. 
R.  S.  3285.  Emptying  and  Filling  Tubs,  46. 
R.  S.  3286.  Dravxing  Off  Water,  Cleansing  Worm-tubs,  etc.,  46. 
R.  S.  3287.  Drawing   Off,  Gauging,   Marking,   and   Removal   of 

Spirits  to  Distillery  Warehouse  —  Spirits   Packed 

for  Exportation,  47. 
R.  S.  3288.  Tax- Paid  Spirits  Not  to  Remain  on  Distillery  Prem- 
ises, 49. 
R.  S.  3289.  Forfeiture  of  Unstamped  Packages,  49. 
R.  S.  3290.  Gauger  Employing   Distiller,  etc.,  to    Use  Brands  or 

Perform  His  Duties  —  Penalty,  50. 
R.  S.  3291.  Ganger's  Returns,  50. 
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R.  S.  3292.  FraudtderU  Inspection,  Gaujing,  etc. —  Penalty ,  51. 
R.  S.  3293.  Entry  of  Spirits  Removed  to  DistiUery  Warehouse  — 

Bonds  —  Excessive  Loss  on  Spirits  —  Tax  to  Be 

Paid  mthin  Three  Years,  51. 
R.  S.  3294*  Withdrawal  from  Warehouse,  Entry  for,  54. 
R.  S.  3295.  Gauging,  Stamping,  and  Branding  Spirits  Removed 

from  Warehouse,  55. 
R.  S.  3296.  Removal,   Concealment,   etc.,   of  Spirits  Contrary  to 

Law  —  Penalty,  56. 
R.  S.  3297.  Alcohol  Withdrawn  for  Scientific  Purposes,  58. 
R.  S.  3298.  Power  of  Officers  to  Detain  Parages  on  Suspicion,  59. 
R.  S.  3299.  Forfeiture  of  Spirits   Unlawfully  Removed  from  Dis- 
tiUery, 59. 
R.  S.  3300.  Store-keeper  Unlawfully  Removing  or  Allovring  to  Be 

Removed,  etc,  59. 
R*  S.  3301.  Store-keepers*  Warehouse  Books  and  Returns,  60. 
R.  S.  3302.  Store-keepers  to  Have  Charge  of  Distillery  and  Keep 

Account  of  Materials  Used,  etc.,  60. 
R.  S.  3303.  Distillers'  Books,  Entries  to  Be  Made,  61. 
R.  S.  3304.  Books  to  Be  Open  to  Inspection  and  Preserved  Two 

Years,  62. 
R.  S.  3305.  False  Entries  —  Omitting  to  Keep  or  Produce  Books 

—  Penalty,  63. 

R.  S.  3306.  Using  False  Weights  or  Measures  —  Using  Un- 
registered Materials  —  Penalty,  63. 

R.  S.  3307.  Distillers*  Returns  of  Production  to  Collector,  63. 

R.  S.  3308.  Distillers'  Returns  of  the  Number  of  Barrels  Distilled,  64. 

R.  S.  3309.  Monthly  Examination  of  Distiller's  Return  —  Pro- 
ducing Capacity  —  Deficiency  —  Assessment,  64. 

R.  S.  3310.  When  Distilling  Deemed  Commenced  —  Suspension  of 

Work  —  Penalties,  66. 

R*  S.  331 1.  Rediuiion  of  Capacity  —  Penalty,  67. 

R.  S.  3312.  Stamps,  How  Prepared  and  Issued,  68. 

R.  S.  3313.  Stamps,  Form  of.  How  Used,  68. 

R.  S.  3314.  Accounting  for  Tax-paid  Stamps  —  Reports  —  Export 

Stamps,  69. 

R.  §•  3315.  Restamping  Tax-^aid  Goods,  When  Original  Stamps 

Are  Destroyed,  70. 

R.  S.  3316.  Officer  Using,  Issuing,  or  Permitting  Use  of  Stamps, 

Contrary  to  Law  —  Penalty,  70. 

R.  S.  3317.  Rectifier's  Returns —  PunishrnerU  for  Frauds  or  Aiding 

arid  Abetting  Violations  of  Law,  70. 

R.  S.  3318.  Books  to  Be  Kept  by  Rectifiers  and  Wholesale  Dealers 

—  Transcripts  to  Be  Returned  —  Penalty,  71. 

R.  S.  3319.  Purchase  of  Quantities  Greater  than   Twenty  Gallons 

from  One  Person,  etc.,  73. 
R.  S.  3320.  Inspecting,Gauging,  and  Stamping  Rectified  Spirits,  74. 
R.  S.  3322.  FiUing  Blanks  and  Affixing  avii  Protecting  Stamps,  75. 
R.  S.  3323.  Marking    Distilled    Spirits    Packed    by    Wholesale 

Dealer  —  Returns  —  Penalty,  75. 
R.  S.  3324.  Stamps   and   Brands   to   Be    Effaced  from    Empty 

Casks — Penally  for  Omissions — Transportation,  76. 
R.  S.  3325.  Buying  or  Selling  Spirit  Casks  Having  Inspection 

Marks,  79. 
R.  S.  3326.  Changing  Stamps,  Shifting  Spirits,  etc. —  Penalty,  79. 
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R.  S.  3327.  Removal   within   Certain  Hours  from    Distillery   or 

Rectifier^s  Premises^  79. 
R.  S.  3328.  Tax  on  Imitations  of  Wines  —  How  Paid,  80. 
R.  S,  3329.  Drawback  on  Exported  Distilled  Spirits,  80. 
R.  S.  3330.  Exportation    of    Distilled    Spirits  Withdrawn   from 

Bonded  Warehouses^  82. 
R.  S.  3331.  Release  of  Distillery  before  Judgment  fin  What  Cases  f  84. 
R.  S.  3332.  Distillery  Apparatus  to  Be  Destroyed  in  Certain  Cases 

of  Seizure  and  Forfeiture  — Procedure  — Reimburse-- 

ment  —  Liability  on  Official  Bond,  84. 
R.  S.  3333.  When  Burden  of  Proof  Is  On  Claimant  of  Spirits 

Seized,  85. 
R.  S.  3334.  Spirits  Sold  under  Judicial  Process  Subject  to  Tax  — 

Low  Proof  Spirits  of  Less  Value  than   Tax,  86. 

Ad  of  Jan.  8,  187A,  ch-  7,  87. 

Distillery  Warehouses  Used  by  Su<xessors  in  Business,  87. 

Act  of  June  9,  1874,  cA.  S69,  88. 

Sec.  1.  Withdrawal  of  Distilled  Spirits  from  Bonded  Ware- 
houses for  Export  —  Transportation  Bond  —  Export 
Bond  and  Entry  —  Didy  of  Collector  of  Port,  88. 
£.  Expense  of  Stamp  to  Be  Ten  Cents  89. 

Act  of  Feb.  8,  1875,  ch.  36,  89. 

Sec.  17.  Affixing  Imitation  Stamps  on  Packages  of  Distilled 
Spirits  —  Penalty,  89. 

AH  of  March  S,  1877,  ch.  lU,  89. 

Sec.  1.  Bonded  Warehouses  for  Grape  Brandy  —  Control  and 
Custody  —  Regulations,  89. 
I.  Tax  to  Be  Paid  on  Monthly  Return,  and  Brandy  to  Be 
Removed  to  Warehouse,  etc.,  90. 

5.  Special  Stamp  to  Be  Affixed  before  Brandy  Removed 

from  Warehouse,  90. 
4*  Conditions  of  Deposit  in  Warehouse  —  Stipulations  in 
the  Bond,  90. 

6.  Withdrawal  from  Warehouse  for  Transferor  Export,Ql. 

6.  Provisions  of  Law  Applicable  to  Exportation  of  Grape- 

Brandy,  91. 

7.  Discontinuance  of  Warehouse  —  Transfer  of  Spirits,  91. 

8.  Grape-Brandy    Removed     without    Compliance    with 

Ad  —  Tax,  How  Assessed  and  Collected,  92. 

9.  Payment  of  Tax  Not  Extended  beyond  Three  Years,  92. 

10.  Rules  and  Regulations  under  This  Act,  92. 

11.  Penalties  for  Failure  to  Comply  with  Provisions  of 

This  Act,  92. 

Ad  of  May  3,  1878,  ch.  88,  93. 

Alcohol  Withdrawn  for  Scientific  Purposes,  93. 

Ad  of  March  1,  1879,  ch.  125,  93. 

Sec.  6.  Small  Distilleries  Exempt  from  Certain  Obligations,  93. 
6.  Assessments  for  Deficient   Produdion,  or  on  Account 
of  Grain,  etc..  Found  in  Excess  of  Capacity  of  Dis- 
tillery,  May  Be  Remitted,  93. 
8.  Notice  of  Intention  to  Red/ify  Distilled  Spirits,  94. 
11.  Imported  Liquors  to  Be  Placed  in  Public  Stores,  Irir 
spected,  and  Stamped  —  Wholesale  Dealers  Filling 
Casks  95.   . 
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Sec.  12,  Effcicing  Stamps  on  Emptying  Packages — PenaltieSy  95. 

IS.  Penalty  for  Dealing  in  or  Using  Empty  Imported 
Packages  with  Stamps  Remaining  Thereon,  or  for 
Having,  etc.,  Imitation  Packages,  96*. 

to.  Withdratodl  of  Distilled  Spirits  for  Manufacture  of 
Preparatums  for  Export,  97. 

Ad  of  June  Li,  1879,  ch,  2S,  97. 

Vinegar  Factories  —  Location  and  Operation,  97. 

Act  of  Dec.  20,  1879,  ch.  1,  97. 

Sec.  1.  Allowance  for  Leakage,  etc.j  on  Spirits  Withdravm  for 
Exportation,  97. 
2.  To  Extent  of  Excessive  Insurance,  Such  Tax  Not  to 
Be  Remitted,  98. 

Act  of  May  28,  1880,  ch,  108,  98. 

Sec.  16.  Allowance  for  Leakage  and  Loss  during  Trans- 
portaiion  from  Distillery  Warehouse  to  Manu- 
facturing Warehouse,  98. 

Act  of  Oct.  18, 1888,  ch.  1194,  98. 

Act  for   Warehousing  Grape  Brandy  Applicable    to 
Other  Fruit  Brandy,  98. 

Act  of  Oct,  1,  1890,  ch.  12U,  99. 

Sec,  42.    Use  of  Win^e  Spirits  to  Fortify  Pure  ^y^  Wines,  99. 
43.  Wine  Spirjis  and  Pure  Sweet  Wines  Defined,  99. 
44'  Penalty  for  Unlawfully   Using  Wine  Spirits,  100. 
45!  Withdrawal   of  Wine    Spirits  from  Warehouse  for 
Fortifying  Sweet  Wines,  101.        . 

46.  Withdrawal   of   Wine-Spirits  for  Fortifying   Wines 

for  Exportation,  102. 

47.  Re-importation  of  Domestic  Wines  Exported,  103. 

48.  Penalty    for    Illegally     Using    Wine-Spirits     Not 

Tax-paid,  103. 

49.  Recovery  of  Wine  Spirits  from  Fortified  Winss,  103 

Ad  of  Match  S,  1891,  ch,  644,  104. 

Distilled  Spirits  Rem'wed  in  Bond,  Free  of  Tax,  for 
Making  Sorghum  Sugar,  10.4. 

Ad  oj  Aug.  27,  1894,  ch,  S49,  104. 

Sec.  48.  Tax    on    Distilled    Spirits    Increased  —  Stamps  — 
Payment  —  Tim>e  in  Bonded  Warehouse,  104. 
49.  Warehousing  and  Transportation  Bonds  —  Period  — 
Re-entry  and  Rebonding,  105. 

60.  RegauginQ    at    Warehouse    within    Four    Years  — 

Allowance  for  Loss,  106. 

61.  General  Bonded  Warehouses  for  Spirits  Other  than 

from  Fruit,  107. 

62.  Removal  of  Spirits  to- General  Bonded  Warehouse,  107. 

63.  Stamps  on  Removal,  108. 

64.  Bond  for  Deposits  in  General  Bonded  Warehouse,  108. 
66.  One  Withdrawal  from  General  Bonded  Warehouse  to 

Another,  108. 
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Sec:  56.  General  Provisions  Applicable  under  This  Law,  108. 

67.  Transfer  from  Siisperided  Distillery  or    Unfit  Ware^ 

hovAe,  109. 

68.  Removal  WUhoiU   Complying  with   Requirements  — 

Excessive  L/Oss  —  Recovery  of  Taxes,  109. 

69.  Failure  to  Deposit —  Unlawful   Taking  from  Ware- 

house —  Penalty  and  Forfeiture,  110. 
60.  Assessments  for  Quantity  to  Be  at  New  Rale,  110. 
67.  Refusal  of  Bond  from  Persons  Previously  Convicted, 

110. 

Act  of  March  3,  1897,  ch.  379,  110. 

Sec.  1.  Bottling  of  Distilled  Spirits  in  Bonded  Warehouse  — 
Mingling  —  Stamping  —  Branding  —  Trademarks, 
110. 
t.  Regvlalions  to  Be  Prescribed  by  Commissioner  of  Internal 
Revenue — Inspection  —  Accourds,  111. 

5.  Inspection,  Sealing,  etc.,  for  Export  —  Drawback,  112. 

4.  Tax'on  Deficiency,  112. 

6.  Tax  on  Spirits  Entered  for  Export  if  Opened,  or  Mark, 

etc.,  Defaced,  or  Loss  Found,  113. 

6.  Re-using  Stamp  or  BotHe,  or  Opening  Packages,  or 

Changing  Stamps —  Penalty,  113. 

7.  Forging  Stamp  —  Stamp  Paper  —  Penalty,  113. 

8.  Bottled  Spirits  Subject  to  Stale  Law,  114. 

Ad  of  March  3,  1899,  ch.  435,  114. 

Sec.  1.  Allowance  for  Loss,  114. 

2.  Loss  to  Be  Ascertained  by  Regauge,  114. 

Act  of  Jan.  13,  1903,  ch.  134,  115. 

Leakage,   etc..   Allowance    Extended  to   All    Distilled 
Spirits  in  Bond,  115. 

Act  oj  June  7,  1906,  ch.  3046,  116. 

Sec.  3.  Special  Gaugers  —  Compensation,  115. 
4'  Fermenting  Val9  Permitted,  116. 

5.  Tax  Remitted  on  Brandy  Accidentally  Destroyed,  116. 

6.  Unlawful  Recovery  of  Spirits  —  Penalty  —  Blending, 

116. 

Act  of  June  7,  1906,  ch.  3047,  117. 

Sec.  1.  Denalured   Alcohol   for    Commercial    Purposes,    etc., 
Free  of  Tax,  117. 
t.  PuriishmerU  for  Violations — Forfeiture  of    Property 

—  Use  of  Recovered  Spirits  Allowed,  118. 
4'  Report  to  Congress,  119. 

Act  of  March  2,  1907,  ch.  2571, 119. 

Sec.  1.  Denatured    Alcohol  —  Withdrawal     of,     for     Manur 
facture  of  Chemicals,  etc. —  Rum,  119. 
2.  Central  Denaturing  Bonded  Warehouses  —  Establish- 
ment of,  Authorized  —  Regvlalions,  119. 

5.  Transfer   of   Alcohol    from    Distilleries    to    Bonded 

Warehouses  —  PaymerU  of  Tax    Not  Required  — 
Bonds,  120. 

6.  Effect,  120. 
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Act  of  Feb,  4,  1909,  ch,  65,  120. 

'j     '  IrUemaJnReveniie  Tax   on  Alcoholic  Compounds  from 

Porto  Rico  —  Regulations f  120. 

Ad.  of  Oct.  5,  191S,  ch.  16  ("  Underwood  Act  "),  1(?1. 

Sec.  IV.  N.  Subsec.  £.    Alcohol  for  Denaturization,  121. 

Ad  of  March  4,  1915,  ch.  Ul,  122. 

Sec.  1.  Gauging,  etc.,  Distilled  Spirits  —  by  Whom  to  Be  Done, 
122. 

Ad  of  Od.  22,  1914,  ch.  SSI  [Repealed],  122. 

Sec.  2.  Taxes    on    Wines  —  Amount  —  CoUedion  —  Stamps, 
122. 

VL  Fermented  Liquors,  124.  i 

R.  S.  3335.  Brewen^s  Notice  of  Business,  124. 
R.  S.  3336.  Brewer's  Bond,  124. 

R.  S.  3337.  Brewer's  Books  and  Monthly  Statement^  125» 
.     R.  S.  333S..  Monthly  Verification  of  Entries  in  Books,  125. 
'  *^-^     ^     ^    R.  S.  3339.  Tax  on  Fermented  Liquors,  126. 
.^  R.  S.  3340.  Evading  Tax,  Making  or  Procuring  False  Entries, 

etc.—  Penalty,  126.      ' ; 
.     .   R.  S.  3341.  Stamps,   How  Supplied  and  Sold — Permits  —  Ac- 
counts, 127. 
R.  S.  3342.  Brewer's  Stamps,  How  Procured,  Affixed,  and  Can- 
celed, 128. 
'     R.  S.  3343.  Selling,  Removing,  or  Buying  Fermented  Liquor  in 

.  Packages  vnthout  Stamp,  or  with  False  Stamp,  or 
with  Twice-used  Stamp —  Penalty,  129. 
R.  S.  3344.  Drawing   Fermented   Liquor  from    Package   without 
*  Stamp,  br  with  False  Stamp,  or  without  Defacing 

Stamp  —  Penalty,  129. 
R.  S.  3345.  Removal  for  Storage  without  Stamps,  129. 
.  R.  S.  3346.  Making,  Selling,  or  Using  False  or.  Counterfeit  Stamps 

or  Dies  —  Removing  Stamps  —  Buying,  Selling,  or 
Re-using  Removed  Stamps,  130. 
R.  S.  3347.  Sour  Mali  Liquors,  Removable  in  Peculiar  Packages, 

without  Stamps,  130. 
R.  S.  3348.  Brewers  Selling  at  Retail  at  Brewery,  to  Affix  Stamps 

and  Keep  Account,  131. 
R.  S.  3349.  Name  of  Manufadurer,  etc.,  to  Be  Marked  on  Packages 

—  Penally  for  Removing  Marks,  etc.,  131. 
R.  S.  3350.  Permit  to  Carry  on  Business  al  Another   Place  on 

Account  of  Accident,  131. 
R.  S.  3351.   UnfermerUed   Worts  Sold   to  Other  Brewers  —  How 

Taxed,  132. 
R.  S.  3352*  Possession  of  Fermented  Liquor  after  Removal  from 

Warehouse  When  Tax   Not  Paid,  Cause  of  For- 
feiture —  Absence   of  Stamps   to   Be  .  Notice   and 
Evidence,  132. 
R.  S.  3353.  Removal  or  Defacement  of  Stamps   by   Others  than 

the  Owner  —  Penalty,  132. 
R.  S*  3354.  Withdrawal    of   Liquor    by    Brewer  for    Bottling  — 

Payment  of  Tax  by  Canceled  Stamps,  133. 
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Ad  of  May  13,  1876,  ch.  95,  133. 

Tax  Not  to  be  Assessed  on  Quardiiy  of  Materials 
Used,  etc.,  133. 

Ad  of  March  1,  1879,  ch.  125,  134. 
Sec.  21.  "  Gallon  "  Defined,  134. 

Ad  of  June  18,  1890,  ch.  432, 134. 

Fermented  Liquor  May  be  Exported  in  Bond  Free  of 
Tax,  134. 

Ad  of  June  13,  1898,  ch.  448,  135. 

Sec.  1.  Tax  on  Fermented  Ldquors,  135. 

Ad  of  Od.  22,  1914,  ch.  331  ("  War   Revenue  Ad  of  1914") 

[Repealed],  135. 
Sec»  1.  Additional  Tax  on  Beer,  dc. —  CoUedian — Stamps,  125, 

VIL  Tobacco  and  Snuff,  136. 

R.  S.  3355.  Manvfadurer's  Statement  of  Business  —  Bond  and 

Certificate  —  Penalties,  136. 
R.  S.  3356.  Sign  to  Be  Put  up  by  Manufacturer  —  Penalty  for 

Omission,  138. 
R.  S.  3357.  Record  of  Manufadurers  to  Be  Kept  by  CoUedor,  138. 
R.  S.  3358.  Annual    Inventory    of    Manufacturer  —  Books    and 

Monthly  Abstracts  —  Penalty,  139. 
R.  S.  3359.  Dealers  in  Leaf -Tobacco  to  Render  Statement  of  Sales 

When  Demanded,  139. 
R.  S.  3360.  Books  of  Dealer  in  Leaf-Tobacco,  140. 
R.  S.  3362.  Tobacco  and  Snuff  — How  Put  Up,  141. 
R.  S*  3363.  Tobacco  and  Snuff  to  Be  Sold  Only  in   Prescribed 

Packages  —  Penalty,  142. 
R.  S.  3364.  Label  and  Notice  on  Packages  of  Tobacco  and  Snuff, 

143. 
R.  S.  3366.  Purchasing    Tobacco    and   Snuff    Not    Branded   or 

Marked  —  Penalty,  143. 
R.  $•  3367»  Buying   Tobacco  or  Snuff  from  Manufadurer  Who 

Has  Not  Paid  Special  Tax,  144. 
R.  S.  3368.  Tax  on  Tobacco  and  Snuff,  144. 
R.  S.  3369.  Stamps,  How  Prepared,  Furnished,  and  Sold,  145. 
R.  S.  3370.  Tobacco  Manufadured  by  One  Person  for  Another, 

or  On  Shares  —  Stamps,  By  Whom  Affixed — Fraud 

in  Such  Cases,  146. 
R.  S.  3371.  Estimated  Tax  on  Tobacco,  Snuff,  and  Cigars  Sold 

vnthovJt  Stamps,  146. 
R.  S.  3372.  Removing    Unlawfully,   Selling   mthoul   Stamps,    or 

Payment  of  Tax,  or  Giving  Bond,  Making  False 

Entries,  etc,  147. 
R.  S.  3373.  Absence  of  Stamp  to  Be  Evidence  of  Nonpayment,  148. 
R.  S.  3374.  Removing,   Except  in   Proper   Packages,   or  withoul 

Stamp  —  Selling    Unlawfully,  etc.,  148. 
R.  S.  3375.  Affixing  False  Stamps  or  Stamps  Twice  Used,  148. 
R.  S.  3376.  Stamped  Portion  of  Emptied  Packages  to  Be  Destroyed 

—  Buying,  Selling,  or   Using  Same,  149. 
R.  S.  3377.  Imported  Tobacco  and  Snuff,  149. 
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R.  S.  3378.  Tobacco  and  Snuff  on  Hand  before  Jvly  f 0,  1868  — 

Monthly  Irwentories,  150. 
R.  S,  3379.  Tobacco,   Snuff ,   and   Cigars   Manufactured   between 

July  go,  1868,  and  April  10,  1869,  150. 
R.  S.  3380.  Selling   Tobacco  or  Snuff  as  Made  and   Tax   Paid 

before  July  20,  1868  —  Penalty,  151. 
R.  S.  338 1 .  Peddlers  of  Tobacco —  Notice  ofBu^ness  and  Bond,  151 . 
R.  S.  3382.  Peddlers  of  Tobacco,  Snuff,  or  Cigars  Traveling  with 

Wagon,  152. 
R.  S.  3383.  Peddler  of  Tobacco  to  Obtain  and  Exhibit  Certificate  — 

Infection  by  Agent,  152. 
R.  S.  3384.  Peddling   Tobacco,  Snuff,  or  Cigars    Unlawfully  — 

Penalty,  153. 
R.  S.  3385.  Exportation   of  Manufactured    Tobacco,   Snuff,   and 

Cigars  —  Permit  for  Removal  —  Bond  —  Penalties, 

154. 
R.  S.  3386,  Drawback  of  Tax  Paid  on  Tobacco,  Snuff,  and  Cigars, 

When  Same  Are  Exported,  etc.,  156. 

Ad  of  Feb,  8,  1876,  ch.  86,  157. 

Sec.  24.  Transportation  Bond  Given  Instead  of  Export  Bond  — 
Duty  of  Collector  of  Port,  157. 
26.  Fraudulently  Claiming  Drawback  on  Manufactured 
Tobacco  —  How  Punished,  158. 

Act  of  March  3,  1883,  ch.  121, 158. 
Sec.  6.  Label  and  Notice,  158. 

Act  of  Aug.  4,  1886,  ch.  896,  15&. 

Sec.  1.  Export  of  Manufactured  Tobacco,  Snuff,  and  Cigars 
Free  of  Tax  —  Regulalions,  159. 

Act  of  Oct.  1,  1890,  ch.  12U,  159. 

Sec.  26.  Dealers  in  Leaf  Tobacco,  Manufacturers,  and  Peddlerr. 
Required  to  Register,  159. 

Act  of  Aug.  27,  1894,  ch.  349,  159. 

Sec.  69,  Tobacco  Manufacturer  Defined,  159. 

Act  of  Aug.  6,  1909,  ch.  6,  160. 

Sec.  36.  Leaf  Tobacco  Not  Subject  to  Tax  —  Dealers  in,  160. 

VIII.  Cigars  and  Cigarettes,  161. 

R.  S.  3387.  Manufacturer's  Statement  and  Bond^  161. 

R.  S.  3388.  Manufacturer's  Sign,  163. 

R.  S.  3|389.  Record  of  Cigar  Manufacturers,  163. 

R.  S.  3390.  Annu^al  Inventory ,  Book  Entries  and  Monthly  Abstracts 

of  Manufacturer,  163. 

R.  S.  3391.  Dealers  in  Material  for  Cigars  to  Make  Sworn  State- 
ment When  Demanded,  164. 

R.  S.  3392.  Cigars  and  Cigarettes  —  How  Packed  —  Allowance  to 

Employees,  164. 

R.  S.  3393.  Label  and  Notice  on  Boxes  of  Cigars,  165. 

R.  S.  3394.  Cigars  and  Cigarettes,  Tax  on  —  Contents  of  Pack- 
ages, 166. 

R.  S.  3395.  Stamps,  How   Prepared,  Furnished,  and  Accounted 

for,  167. 
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R.  S.  3396.  Inspection  of  Cigars^  Cheroots,  and  Cigarettes^  etc,  y  167. 
R.  S.  3397.  Removal    without    Properly    Boodng,    Stamping,    or 

Branding  —  Using  False  Stamps,  etc. —  Exported 

Cigars  Exempt,  168. 
R.  S.  3398.  Absence  of  Stamps  Evidence  of  Nonpayment  of  Tax, 

170. 
R.  S.  3399.  Cigars  '  Manufactured    on    Shares,    Commission,    or 

Contract  —  How  Stamped  —  Frauds,  170. 
R.  S.  3400.  Forfeiture  of  Property  for  Selling,  etc..  Contrary  to 

Law —  Using  False  Stamps,  etc.,  170. 
R.  S.  3401.  Falsely  Representing  Cigars  to  Have  Been  Made  Prior 

to  July  iO,  1868,  171. 
R.  S.  3402.  Imported  Cigars  to  Pay  Tax  —  Stamps,  When  and 

by  Whom  Affixed,  171. 
R.  S.  3403.  Selling  Imported  Cigars  Not  Packed  as  Required  by 

Law,  172. 
'    R.  S.  3404.  Purchasing  Cigars  Not  Branded  or  Stamped,  172. 
R.  S.  3405.  Buying  Cigars  from  a  Manufacturer  Wfio  Has  Not 

Paid  a  Special  Tax,  173. 
R.  S.  3406.  Stamps  on  Emptied  Cigar-Boxes  to  Be  Destroyed  — 

Penalty  for  Neglect,  etc.,  173. 

IX.  Opium,  173. 

Act  of  Jan.  17,  19U,  ch.  10  ("  Opium  Act  of  1914  "),  173. 

Sec.    1.   Manufacture  of  Opium — Tax  on — Definition  of, 
173. 
£.  Regulations  for  Condud  of  Business  —  Bond,  175. 

3.  Stamps  Required,  176. 

4.  Provisions  Applicable  to  Stamps,  176. 
6.  Penalty  for  Violation  —  Forfeiture,  178. 
6.  Repeal,  176. 

Act  of  Dec.  17,  1914,  ch.  1  {Opium  Act  of  1914^  »r  Harrison  Act), 

177. 
Sec.    1.  Opium  and  Coca  Leaves  —  Regulation  of  Traffic  — 
Registration  —  Payment  of  Special  Tax,  177. 
£.  Sales,  etc.,  on  Written  Orders  —  Exceptions  —  Order 
Forms — Territory   Affected   by   Act  —  Duties   of 
Revenue  Officers,  178. 

5.  Returns  by  Registered  Dealers  —  ConterUs,  181. 

4.    Unregistered  Persons  —  Traffic  in  Aforesaid  Drugs 
Prohibited  —  Excepti<ms,  182. 

6.  Inspection  of  Orders  and  Returns  —  Certified  Copies 

Furnished  —  Disclosure  of  Information  Prohibited 

—  Certified  Copy  of  Names  of  Special  Taxpayers, 
182. 

6.  Preparations  Containing  Limited  Quantities  of  Opium 

—  Not  Affected  by  Act,  183. 

7.  Collection,  etc.,  of  Special.  Taxes — Laws  Regulating,  183. 

8.  Violations   of  Act  —  Evidence  —  Pleading    Exemp- 

tions —  Burden  of  Proof,  187. 

9.  Penalties,  187. 

10.  Enforcement  of  Provisions  —  Appointment  of  Officers, 

187. 

11.  Appropriation  for  Enforcement  of  Provisions,  187. 
lis.  Effect  as  Amending  or  Repealing  Previous  Acts,  187. 
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X.  Dairy  Products,  188. 

Act  of  Aug.  2,  1886,  ch.  840  ("  Oleomargarine  Ad  "),  188. 

Sec.    1.  Definition  of  Buttery  188. 
2,  Oleomargarine  Defined,  188. 

6.  Manufacturers    to    File    Notices   with    CoUedor    of 
IrUemal  Revenue,  etc. —  Bond,  188. 

6.  Packing  and  Marking  Oleomargarine  —  Penalty ,  189. 

7.  Label  of  Manufacturer —  Penalty ,  191. 

8.  Tax  on  Manvfadure  —  Stamps,  191. 

9.  Oleomargarine  Sold  without  Stamps  to  be  Taxed,  192. 
10.  Imported  Oleomargarine,  193. 

IL  Purchasing  or  Receiving  for  Sale  Oleomargarine  Not 

Stamped,  193. 
12.  Purchasing  from.  Manufadurer   Not  Having  Paid 

Special  Tax,  194. 

15.  Stamps  on   Emptied   Packages  to  Be  Destroyed  — 

Penalties,  194. 
14'  Chemists    and    Microscopists    to   Be    Appointed  — 

Decision  as  to  What  Articles  to  Be  Taxed  and 

What  Are  Deleterious  to  Health,  195. 
IB.  Packages  Forfeited  if  Not  Stamped,  or  if  Deleterious — 

Penalty  for  Wilfully  Removing  Stamps,  etc.,  195. 

16.  Export  Regulations,  196. 

17.  Penalty  on  Manufadurer  for  Defrauding,  196. 

18.  Failure  to  Comply  with  Regulations,  etc.,  198. 

19.  Recovery  of  Fines,  Penalties,  and  Forfeitures,  199. 
m  Regulations,  199. 

Bl.  Effed  —  Tax  of  Stock  an  Hand,  199. 

Ad  of  May  9, 1902,  ch.  784  ("  Oleomargarine  Ad  of  1902  "),  200. 

Sec.    4-  [A]  Butter  Defined — Adulterated  BuUer — Process  or 

Renovated  Butter,  200. 

B]  RegiUations  for  Manufadurers  —  Bond,  201. 

C]  Packages  and  Marking  of  Adulterated  BuUer,  201. 
i>]  Sales  Must  be  from  Original  Packages  —  Penalty, 

202. 

E]  Label  of  Manufadurer  —  Form  —  Penalties,  202. 

F]  Tax   on   Manufacture  of  Adulterated  or   Reno- 

voted  BuUer  —  Stamps,  202. 
[Cf\  Oleomargarine   Rules   and  Penalties  Applied  to 

Adulterated  Butter,  203. 
0.  Inspedion  of  Books  —  Penalty  for  Violation,  203, 
7.  Effed,  205. 

XL  Filled  Cheese,  205. 

Ad  of  June  6,  1896,  ch.  337  ("  Filled  Cheese  Ad  "),  205. 

Sec.    1.  "  Cheese  "  Defined,  205. 

2.  "  Filled  Cheese  ''  Defined,  205. 
6.  Regulations    for    Manufadurers  —  Bond  —  Punish-^ 
merU,  206. 

6.  Packages,    Marks,    Stamps,    and    Brands  —  Retail 

Packages  —  Penalty,  206. 

7.  Dealers*  Signs  —  Penalty,  206. 

8.  Label  for  Manufadurer  —  Form  —  Penalty,  207. 

0.  Tax  One  Cent  a  Pound  or^  Manufadure — Stamps,  207 . 
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See.  to.  Tax  Astefsed  on  FOUd  Ck^e^e  8M  Vn^Uxmped,  207. 
11.  ImparUd  FOUd  Cheese  io  Pay  AddUional  Tax,  208. 
If.  PenaUy  far  Purdiaxing  if  Sai  Stamped,  etc.,  208. 
IS.  PenaUy  far   Purchasing   frmn     Manufadurer    NdL 
Hating  Paid  Special  Tax,  208. 

14.  Destroying  Stamps  —  PenaUy  for  Xegled,  208. 

15.  Tests  xf  Ddeteriaus  io  HeaUh  —  Appeals,  208 

16.  Forfeiture  to  U.  S.  of  Untaxed  and  Ddeteriaus  Filled 

Cheese,  208. 

17.  Reeoeery  of  Fines,  209. 

18.  Regulatifms,  209. 
IP.  Effect,  209. 

Xn.  Mixed  Flour,  209. 

Aet  of  June  IS,  1898,  dL  4^,  209. 

See.  S5.  Tax  on  Mixed  Flour—''  Mixed  Flour  "*  Defined,  209. 

57.  Branding  Packages  —  Cards  Showing  Contents,  210. 

58.  Manner    of    Packing —  Unbranded     Packages,    or 

False  Branding  —  PenaUy,  210. 

59.  Labd  and  Notice  —  PenaUy,  210. 

40.  Amount  of  Tax  —  Size  ofBarrd  —  Stamps  —  Brand- 
ing and  Labding  Padcages,  210. 

41^  Sale  or  Remocal  of  Flour  ttithout  Paying  Tax  — 
Assessment  of  Tax,  211. 

iff.  Imported  Flour — Purchasing  or  Receiting  Unbranded 
Flour  —  Penalty,  211. 

4s.  Penally  for  Knowingly  PunAasing  or  Receiving 
Unstamped  Flour,  212. 

44.  Flour  for  Export  Not  Taxed  —  Bonds  —  Brands,  212. 

45.  Stamp  to  Be  Destroyed  on  Emptying   Package,  212. 

46.  Recovery  of  Fines,  etc,  212. 

47.  Commissianerof  Internal  Revenue  to  Make  Regulations 

—  to  Employ  Additional  Clerks,  eU.,  212. 

48.  Penalty  for  Second  Offense,  21Z. 

49.  Effect,  213. 

XIII.  White  Phosphorus  Matches,  213. 

Act  of  AprUO,  1912,ch,  75  ("  WhUe  Phosphorus  Matches  Ad''), 2li. 

Sec.    1.  Tax  on   White   Phosphorus  Matches  —  Meaning  of 
"  Whiie  Phosphorus,''  213. 
£.  Manufacturer    to    Register   with    Internal    Revenue 
Collector  —  Penalty  for  Failure  —  Regvlaiion    of 
Business  —  Bond,  213. 

5.  Packages  Required  —  Tax   Levied  —  Stamps    to   Be 

Affixed —  Penalty  for  Not  Canceling  Stamps,  214. 
4-  Punishment  for  Selling,  etc.,    Un^amiped  Matches  — 
Evasion  of  Tax,  214. 

6.  Punishment  for  Use  of  Insufficient  Stamps,  214. 

6.  Penalty  for  Re-using  Stamps,  etc.,  214. 

7.  Forfeiture  of  Factory,  etc.,  for  Attempts  to  Defraud  — 

Unstamped  Packages,  215. 

8.  Special  Stamps  to  Be  Issued  —  Sale,  etc. —  Counter- 

felling,  etc.,  Laws  Applicable,  215. 
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Sec.    9,  Assessment  of  Tax  on  Matches  Sold  withotd  StampSy 
215. 
It.  Marking  Factory  Number  —  Penalty  for  Omission  — 

Label  Required  —  Penalty  for  Negledy  215. 
IS.  General  Penalty ^  216. 

14.  Recovery  of  FineSy  etc.,  216. 

15.  RegulaiionSy  216. 

16.  Internal   Revenue    Provisions  and    Penalties   Made 

Applicable,  216. 

17.  Effecty  216. 

XIV.  Playing  Cards,  217. 

Act  of  Aug.  27y  1894,  ch.  349y  217. 

Sec.  38.  Stamp  Tax  on  Playing  Cards  —  RegulaiionSy  217. 
S9.  Cancellation  of  Stamps  —  Penalty y  217. 

40.  Manufacturers  to  RegisteVy  217. 

41.  StampSy  How  Preparedy  Fumishedy  Sold  and  Accounted 

M217. 
j(£.  Forging  or  Counierfeiting  StampSy   DieSy  etc, —  Re- 
movingy  Re-usingy  and  Selling  Stamps  —  Penalty 
—  EvidencCy  218. 

45.  Makingy  Sellingy  or  Removing   Unstamped  Cards  — 

Export  without  TaXy  219. 
44'  Removing  Stamps  —  Re-using  Stamp  or  Wrapper  — 

Penalty,  219. 
4B.  Selling     mihout      Stamps  —  Concealing      Cards  — 

Penaliyy  219. 

46.  Who   to    Pay    Tax  —  Manufacturer   Defined  —  Im- 

ported Cards,  220. 

XV.  Banks  and  Bankers,  220. 

R.  S.  3407.  Definition  of  Words  "  Bank,''  "  Banker,"  220. 

R.  S.  3408.  Tax  on  Circulation  —  Repealed  as  to  Tax  on  Deposits 

and  Capital,  221. 
R.  S.  3409.  Taxesy  When  Payablcy  222. 
R.  S.  3410.  Capital  of  Banks  Expired  or  Converted  into  National 

Banks,  222. 
R.  S.  3411.  Circulation,  When  Exempted  from  Tax,  222. 
R.  S.  3414.  Banks*  and  Bankers*  Monthly  Returns,  224. 
R.  S.  3415.  In  Default  of  Return,  Commissioner  to  Estimate,  etc., 

224. 
R.  S.  3416.  State  Banks  Converted  into    National  Banks  —  Re- 

tumSy  How  Made,  224. 
R.  S.  3417.  Provisions  for  Bank  Tax  and  Returns  Not  to  Apply 

to  National  Banks,  225. 

Ad  of  Feb.  8,  1875,  ch.  36, 225. 

Sec.  19.  Tax  on  Circulating  Notes,  225. 

£0.  Tax  on  Circulating  Notes  of  Others  Used  and  Paid 

Out,  226. 
tl.  Returns  of  Amount  of  Notes  so   Used  or  Paid  Out 
to  Be  Made,  227. 

Ad  of  March  1,  1879,  ch.  125,  227. 

Sec.  22.  When  Tax  Not  to  Be  Assessed  on  Insolvent  or  Bank- 
rupt Bank,  227. 
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XVI.  Legacies  and  Successions,  228. 

Ad  of  Apnl  12y  1902,  ch.  500,  228. 
Sec,  8.  Lien  for  Taxes,  228. 

Act  of  June  27,  1902,  ch,  1160,  232. 

Sec,  1.  Refunding  Legacy  Taxes  for  Religious,  etc.,  Purpose^^ 
232. 
S.  Refund  of  Legacy  Tax  on  Coniingenl  Interests,  232. 

Act  of  July  27,  1912,  ch.  256,  236. 
Sec.  1.  Refund  of  Taxes,  236. 

2.  Payment,  236.  , 

XVIL  Incomes,  236.  ^ 

Act  of  Oct,  3,  191S,  ch.  16  (Income  Tax  Act  of  191 S)  [Repealed],  236- 

Sec.  II.   A.  Subd.  1.  One  Per  Cent  Levied  on  Net  Income  of 

Citizens,  236. 
t.  Additional  Tax  on  Incomes  —  Personal 
Returns  —  Indiv^ual  Share  of  Undis- 
tributed Profits  of  Companies  —  Con- 
dition —  Statement  to  be  Furnished  by 
Companies,  238. 

B.  DetermiruUion  of  Net  Income,  239. 

C.  Deductions,  240. 

D.  Computation  for  Calendar  Year  —  Returns  to  Be 

Made,  241. 

E.  Notification  of  Assessment,  and  Payment,  242. 

F.  Penalties,  2Ab. 

G.  Tax  on  Net  Incomes  of  Corporations,  2Ab, 

H.  "  State  "  and  "  United  States  '•'  Construed,  251. 

J.  Receipts  for  Payment,  252. 

K.  Jurisdiction  of  District  Courts,  252. 

L.  General  Laws  Applicable,  252. 

M.  Porto  Rico  and  Philippines,  252. 

N.  Appropriation  ■^—  Officers  —  Expenses,  253. 

Act  of  July  16,  1914,  ch.  HI,  254. 

Income  Tax  —  Clerks,  etc. —  Salaries,  254. 

Res.  of  March  4,  1916,  No.  10,  254. 

Income  Tax  —  Returns  —  Refund  of  Penalties  Imposed  for 
Failure  to  Make,  254. 

XVIII.  Excise  Tax  on  Corporations,  255. 

Act  of  Aug.  5,  1909,  ch.  6  ("  Corporation  Tax  Act "),  255. 
Sec.  38.     Excise  Tax  on  Corporations,  255. 

Act  of  March  S,  1913,  ch.  120,  275. 

Corporation  Tax  —  Refund  of  Additional  Tax  Authorized  — 
Payment  if  Neglect  Unintentional,  275. 

Ad  of  March  4,  1913,  ch.  I4I,  275. 

Sec.  1.  Returns  —  Care  of  —  Inspection,  275. 

Act  of  Oct.  3,  1913,  ch.  16,  276. 

Sec.  IV.  S.  Repeal  of  Excise  Tax  on  Corporations,  276. 
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XIX.  Cotton  Futures,  277. 

Ad  of  Aug.  18,  1914,  ch,  S55  ("  United  States  Cotton  Futures 

Act ")  [Repealed],  277. 
Sec.    1.  Title  of  Act,  277. 

^.  Definitions  and  Construction,  277. 

S.  Tax  Levied  on  Contracts  for  Fviure  Delivery,  278. 

4'  Contracts  of  Sale  —  Form  and  Contents,  278. 

5.  Contracts  When  Exempt  from  Tax,  278. 

6.  Determining  Cotton  Values,  279. 

7.  Bona  Fide  Spot  Markets  —  Designation,  280. 

*  .  8.  Insufficient  Number  of  Spot  Markets  —  Effect  of,  280. 

9.  Standards  of  Cotton  Officially  Established,  281. 

10.  Contracts  When  Exempt  from  Tax,  281. 

11.  Tax  Levied  on  Cotton  Orders,  282. 

12.  Payment  of  Tax  —  Stamps,  282. 
18.    Unenforceable  Contracts,  282. 

14'  Enforcement    of    Act  —  Rules    and    Regulations  — 
Agents,  283. 

15.  Penalties  for  Violation  of  Act,  283. 

16.  Informers  Rewarded  -^  United  States  Attorneys  When 

to  Prosecute  under  Ad,  283. 

17.  Testimony  of  Interested   Persons — Immunity  from 

Prosecution,  283. 

18.  Exemption  from  Penalty  of  Person  Paying  Tax  — 

Right  of  State,  etc.,  to  Tax,  283. 

19.  Appropriation  for  Enforcing  Act,  284. 

20.  Appropriation  for  Making  Investigations,  etc. —  Re- 

ports Disposition  of  Receipts,  284. 

21.  Time  of  Taking  Effect,  284. 

XX.  Stamp  Tax  on  Specific  Objects,  284. 

Act  of  Oct.  22,  1914,  ch.  SSI  {''War Revenue  AcC')  ]Repealed],284. 
Sec.    6.'  Adhesive  Stamps,  284. 

6.  Failure  to  Stamp  —  Penalty,  286. 

7.  Forging,  etc..  Stamps,  etc.,  287. 

8.  Cancellation  of  Stamps,  288. 

9.  Promissory  Notes — Failure  to  Stamp — Penalty,  289. 

10.  Supplying    Stamps  —  Bonds   from    Postmasters  — 

Regulations,  289. 

11.  Issuing  Instruments  Mentioned  in  Schedule  A  vnthovJt 

Stamping  —  Penalty,  290. 

12.  Recording  Unstamped  Instruments  Prohibited  —  Tax 

on  Foreign  Bonds,  etc.,  291. 

15.  Effect  of  Recording  Instrument,  293. 

14'  Wrong  Kind  of  Stamp  on  Instrument,  293. 

16.  Bonds,  etc.,  of  Government  Exempt  from  Tax,  293. 

16.  Application  of  Act  to  Articles  in  Schedule  B,  293. 

17.  Sale,  etc.,  of  Articles  in  Schedule  B  withoiU  Stamp- 

ing —  Penalty,  294. 

18.  Rem/wal,  etc.,  of  Stamps  from  Articles,  etc. —  Penalty, 

294. 

19.  Hiding  Articles,   etc.,   to    Evade    Tax — Penalty  — 

Articles  Exported  Exempt  from  Tax,  294. 
£0.  Declaration  of  Manufacturer,  etc. —  Failure  to  Make 
—  False  Declarations,  295. 
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Sec  21.  Stamp  Taxes  When  Attacking  to  Artides  —  "  Manu- 
facturer" Defined — Articles  of  Foreign  Manufacture 
Taxed,  295. 
S2.  Preparation  and  Distribution  of  Stamps,  295. 

SCHEDULE   A  —  STAMP  TAXES. 

Bonds  —  Debentures  —  Certificates  of  Indebted 

ness,  296. 
Sale,  etc,,  of  Products  or  Merchandise,  297. 
Promissory  Notes,  298. 
Bills  of  Lading,  etc.,  298. 
Telegraph  and  Telephone  Messages,  299. 
Bonds,  299. 
Certifix^es,  300. 
Brokers'  Nates,  etc,,  300. 
Conveyances,  dc,,  300. 
Entries  of  Goods,  301. 
Insurance  Policies,  etc.,  301. 
Passage  Tickets,  S02. 
Powers  of  Attorney  —  Proxies,  302. 
Protests,  303. 
Parlor  Car  Seats  —  Sleeping  Car  Berths,  303. 

SCHEDULE   B. 

Perfumery,  Cosmetics,  etc.,  303, 
Chewing  Gum,  etc.,  304. 
Articles  on  Hand,  etc.,  304. 
Drawback,  304. 
tS.  Provisions  of  Other  Acts  Extended  to   This  Act  — 
Records     and     Returns  —  Accounting  —  Evading 
Taxes  —  Penalty,  306. 
£4-  Effect  —  Redemption  of  Unused  Stamps,  303. 

Res.  of  Dec,  17,  1915,  No.  2,  [Repealed],  306. 

Sec.    1.  War  Revenue  Act  of  Oct.  22,,  1914,  Extended,  306. 
2.  Appropriation  for  Salaries  and    Expenses  —  Avait- 
ability,  306. 

XXL  Provisions  Common  to  Several  Objects  of  Taxation,  306. 

R.  S.  3443.  Fraudulent  Claims  of  Drawback,  306. 

R.  S.  3434,  Removal  in  Bond  to  Pacific  Coast  for  Exportation,  307. 

R.  S.  3444*  Collector's  Monthly  Account  of  Articles  in  Bonded 

Warehouses,  and  Articles  Exported,  307. 

R*  S.  3445*  Changes  of  Stamps,  Instruments  for  Attaching  and 

Canceling,  308. 

R.  S.  3446.  Power  to  Alter  Form  and  Device  of  Stamps  —  Attach- 
ing, Canceling,  etc.,  308. 

R.  S.  3447.  Where  Mode  of  Assessing  or  Collecting  Any  Tax  Is 

Not  Provided  for  —  Regulations,  309. 

R.  S.  3448.  Internal-Revenue  Laws,  When  Co-extensive  with  Juris- 
diction of  United  States,  309. 

R.  S.  3449.  Removing  Any  Liquors  or  Wines  under  Other   than 

Trade  Names  —  Penalty,  310. 

R.  S.  3450.  Removing  or  Concealing  Articles  vnth  Intent  to  Defraud 

United  States  of  Tax  —  Forfeiture  and  Penalty,  311. 

R.  S.  3451.  Fraudulently  Executing  Documents  Required  by  Inter- 

nal'Revenue  Laws  —  Penalty,  312. 
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R.  S.  3452*  Having  Property  in   Possession  with  Intent  to  Sell 

in  Fravd  of  Law,  or  to  Evade  Taxes  —  Penalty,  313. 

R.  S.  3453.  Seizure  of  Property  Found  in  Possession  in  Fraud  of 

Revenue  Laws,  313. 

R.  S.  3454.  Saies  to  Evade  Tax  —  Forfeiture,  316. 

R.  S.  3455.  Disposing  of  or  Receiving  Empty  Stamped  Packages, 

etc, —  Penalties,  316. 

R.  S.  3456.  Penalty  and  Forfeiture  by  Distillers,  Rectifiers,  Whole- 
sale Liquor-Dealers,  and  Manufacturers  of  Tobacco 
or  Cigars,  for  Omitting  Things  Required,  and  for 
Doing  Things  Forbidden,  318. 

R.  S.  3457*  Package  Included  in  Forfeiture  of  Goods,  319. 

R.  S.  3458.  Goods  Seized  May  Be  Delivered  to  Marshal  before 

Process  Tssues  ^20 

R.  S.  3459.  Bailing  of  Goods ' Seized  —  Sale  for  Want  of  Bail,  320. 

R.  S.  3460.  Proceedings  on  Seizure  of  Goods  Valued  at  $500  or 

Less,  321. 

R.  S.  3461.  Application  for  Remission  and  Return  of  Proceeds  — 

Distribution,  322. 

R.  S.  3462.  Search-Warrants,  323. 

R.  S.  3463*  Detection  and  Punishment  of  Frauds,  323. 

R.  S.  3464.  Purchasing  for  theGovemmerUGoods  Subject  to  Tax,S24, 

R.  S.  3465.  Construction  of  Certain  Revenue  Acts,  324. 

Act  of  Aug.  15,  1876,  ch.  287,  325. 

Transmission  of  Stamps,  325. 

Act  of  Aug.  27, 1894,  ch.  SJfi,  325. 

Sec.  ^7.    Unpaid  Tax  on  Articles  Sold  or  Removed  for  Sale 
.  to  Be  Estimated  and  Collected,  325. 

Act  of  May  12, 1900,  ch.  S93,  325. 

Sec.    1.  Redemption  of  Spoiled  or  Destroyed  Stamps,  325. 
2.  Decision  of  Commissioner  Final,  327. 
5.  Repeal,  327. 

Act  of  Oct.  1,  1890,  ch.  12U,  327. 

Sec.  10.  Bonded    Manufacturing    Warehouses    for     Articles 
Intended  for  Export,  327. 

Act  of  Aug.  1, 1914,  ch.  223,  329. 

iSec.    1.  Report  of  Expenditures  for  Punishing  Violations  of 
the  Laws,  329. 

Act  of  March  4,  1915,  ch.  164,  329. 

Allowance   of   Drawback   of  Tax  —  Goods  Shipped 
to  Porto  Rico  or  Philippine  Islands,  329. 

XXII.  Prosecutions,  329. 

Act  of  March  1,  1879,  ch.  125,  329. 

Sec.    9.  Arrest  of  Illicit  Distillers  by  Marshal,  329. 

Act  of  July  5,  1884,  ch.  225,  330. 

Sec.    1.  Limitation    of    Prosecutions    for    Offenses   Against 
Internal  Revenue  Laws,  330. 
2.  Repeal,  330. 

Act  of  May  28,  1896,  ch.  252,  330. 
Sec.  19.  Warranis  of  Arrest,  330. 
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V*  DISTILLED  SPmiTS  « 

Sec.  3247.  [Distiller,  definition  of.]  Every  person  who  produces  dis- 
tilled spirits,  or  who  brews  or  makes  mash,  wort,  or  wash,  fit  for  distillation 
or  for  the  production  of  spirits,  or  who,  by  any  process  of  evaporation, 
separates  alcoholic  spirit  from  any  fermented  substance,  or  who,  making  or 
keeping  mash,  wort,  or  wash,  has  also  in  his  possession  or  use  a  still,  shall 
be  regarded  as  a  distiller.    [B.  S.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  160. 

R.  S.  sees.  3247  to  3344  comprise  chapter  4,  "Distilled  Spirits,"  of  title  XXXV, 
**  Internal  Revenue." 


The  phrase  "alcoholic  spirits"  will  be 
satisfied  if  the  spirit  extracted  partake  of 
the  qualities  of  alcohol.  U.  S.  i;.  Bagwell, 
(1874)  24  Fed.  Cas.  No.  14,494. 

Rectifier  or  distiUer. — A  rectifier  may 
rectify,  purify,  or  refine  distilled  spirits 
or  wines  by  any  process  other  than  origi- 
nal and  continuous  process.  He  may  use 
high  wines  and  cologne  spirits,  and  re- 
cover from  any  material,  such  as  fruit 
that  contains  spirits  by  reason  of  its  for- 
mer use  by  rectifiers,  and  saloon  washinss 
which  contain  no  fermented  liquors  or  suo- 
stances,  any  spirits  which  existed  in  that 
material,  upon  which  tax  had  been  paid, 
but  he  has  no  rieht  to  create  spirits  — 
that  is,  to  take  fruits,  or  beer,  or  any 
other  fermented  substances,  and  make 
spirits  out  of  them.  U.  S.  r.  MarshaU, 
(1876)   26  Fed.  Cas.  No.  16.726. 


"To  bring  a  person  within  the  first 
definition  or  description,  it  is  not  neces- 
sary that  the  distilled  spirits  produced 
should  be  of  a  particular  degree  of 
strength  in  spirit;  as,  lor  example,  of 
first,  second,  third,  or  fourth  or  high 
proof;  if  the  extracted  spirits  be  what 
is  known  as  low  wines  or  singlings,  it 
will  be  sufficient."  U.  S.  t?.  Bsgwell, 
(1874)  24  Fed.  Cas.  No.  14,494. 

The  mash,  wort,  or  wash  kept  must  be 
such  as  wiU  produce  spirits  on  distillation 
to  make  one  in  possession  of  a  still  a  dis- 
tiller because  he  keeps  mash,  wort,  or 
wash.  U.  S.  V.  Frerichs,  (1879)  16 
Blatchf.  547,  26  Fed.  Cas.  No.  16,166, 
affirmed  (1882)  106  U.  S.  160,  1  S.  Ct. 
169,  27  U.  S.  (L.  ed.)  128.  See  One 
Vaporizer,  (1868)  2  Ben.  438,  18  Fed. 
Cas.  No.  10,537. 


Sec.  3248.  [Distilled  spirits,  definition  of.]  Distilled  spirits,  spirits, 
alcohol,  aud  alcoholic  spirit,  within  the  true  intent  a.nd  meaning  of  this 
act,  is  that  substance  known  as  ethyl  alcohol,  hydrated  oxide  of  ethyl,  or 
spirit  of  wine,  which  is  commonly  produced  by  the  fermentation  of  grain, 
starch,  molasses,  or  sugar,  including  all  dilutions  and  mixtures  of  this  sub- 
stance ;  and  the  tax  shall  attach  to  this  substance  as  soon  as  it  is  in  existence 
as  such,  whether  it  be  subsequently  separated  as  pure  or  impure  spirit,  or 
be  immediately,  or  at  any  subsequent  time,  transferred  into  any  other  sub- 
stance, either  in  the  process  of  original  production  or  by  any  subsequent 
process.    [-B.  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  126. 

Wine  spirits  and  pure  sweet  wines  were  defined  by  an  Act  of  Oct.  1,  1890,  ch.  1244. 
§  43,  given  as  amended  infray  p.  99. 


Distilled  spirits. —  While  the  terms 
"  ethyl  alcohol "  and  "  spirits  of  wine," 
in  a  strictly  chemical  sense,  are  generic 
terms,  and  the  term  "  distilled  spirits " 
as  defined  by  this  section,  when  used  in 
that  sense,  would  be  generic,  and  not  neces- 
sarily confined  to  the  product  of  distilla- 
tion, still  the  term  ''distilled  spirits" 
has  also  an  ordinary  and  literal  meaning, 
which  implies  distillation,  and,  when  used 
in  the  latter  sense,  it  is  confined  to  the 
product  of  distillation.    U.  S.  v.  Anthony, 


(1877)  14  Blatchf.  92,  24  Fed.  Cas.  No. 
14,460. 

Distilled  spirits  do  not  lose  that  charac- 
ter by  undergoing  a  subsequent  process  of 
rectification,  either  in  the  ordinary  form 
of  the  words,  or  under  the  meaning  of  the 
term  as  employed  in  this  section.  Boyd 
V.  U.  S.,  (1877)  14  Blatchf.  317,  3  Fed. 
Cas.  No.  1,749. 

Bay  ram. —  The  language  of  the  revenue 
laws  is  comprehensive  enough  to  cover  all 
distilled    spirits,   and   includes   bay   rum. 


*For  provisions  relating  to  special  taxes  on  distilhl  s'>irlts,  see  subdivision  IV  of  this  title, 
vol.  3,  p.  1040. 
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which  is  obtained  bj  distilling  rum  with 
the  leaves  of  the  bayberry,  or  by  mixing 
various  oils  with  alcohol.  Jordan  v. 
Roche,  (1913)  228  U.  S.  436,  33  S.  Gi 
573,  67  U.  S.  (L.  ed.)  908,  reversing 
(E.  D.  N.  Y.  1909)  175  Fed.  234. 
Spirita  extracted  from  soaked  barrels 


are  liable  to  the  tax  imposed  by  law.  The 
allowance  for  soakage  is  made  to  the  dis^ 
tiller  on  the  theory  that  it  is  lost,  and 
when  extracted  and  made  merchantable 
the  lawful  tax  should  be  paid.  Hunter  v. 
Corning,  <C.  C.  A.  1898)  86  Fed.  913,  57 
U.  S.  App.  407,  30  C.  C.  A.  483. 


Sec.  3249.  [Standard  of  proof  spiritB  —  prevention  of  frauds.]  Proof- 
spirit  shall  be  held  to  be  that  alcoholic  liquor  which  contains  one-half  its 
volume  of  alcohol  of  a  specific  gravity  of  seven  thousand  nine  hundred  and 
thirty-nine  ten  thousandths  (.7939)  at  sixty  degrees  Fahrenheit.  And  for 
the  prevention  and  detection  of  frauds  by  distillers  of  spirits,  the  Commis- 
sioner of  Internal  Revenue  may  prescribe  for  use  such  hydrometers,  saccha- 
rometers,  weighing  and  gauging  instruments,  or  other  means  for  ascertain- 
ing the  quantity,  gravity,  and  producing-capacity  of  any  mash,  wort,  or 
beer  used,  or  to  be  used,  in  the  production  of  distilled  spirits,  and  the 
strength  and  quantity  of  spirits  subject  to  tax,  as  he  may  deem  necessary ; 
and  he  may  prescribe  rules  and  regulations  to  secure  a  uniform  and  correct 
system  of  inspection,  weighing,  marking,  and  gauging  of  spirits.    [B.  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  125;  Act  of  June  6,  1872,  ch.  315,  17 
Stat.  L.  239. 


The  commissioner  of  internal  revenue 
is  authorised  only  to  adopt  and  prescribe 
a  meter,  and  therefore  has  no  authority 
to  enter  into  an  obligation  to  purchase 
sets  which  might  be  left  on  hand  on  dis- 
continuance oi  their  use.  This  was  prior 
to  the  Act  of  June  6,  1872,  striking  out 
'*  meters  "  from  the  original  Act.  Tice  v, 
U.  S.,  (1877)   13  Ct  CI.  112. 

Tioe  meters  were  required,  by  regula- 
tions issued  by  the  commissioner,  to  be 
purchased  and  attached  by  distillera 
Proving  to  be  a  failure,  their  use  was 
dispensed  with  by  the  government.  Aji 
action  cannot  be  maintained  by  a  distiller 
against  the  government  for  the  price  paid 
by  him  for  such  meters.  Finch  v.  U.  S., 
(1880)  102  U.  S.  269,  26  U.  S.  (L.  ed.) 
165.  See  also  Sausser  v,  U.  S.,  (1875)  11 
Ct.  CI.  638. 

Hegolations. — ^A  regulation  to  the  effect 
that  distillers  or  wholesale  liquor  dealers 
may  reduce  to  their  original  proof,  by 
the  addition  of  distilled  water,  such  dis- 
tilled spirits  as  have  increased  in  proof  in 
the  distillery  warehouse,  provided  they  do 
so  in   the  presence  of  a   United  States 


ganger,  and. put  a  mark  upon  the  stamp 
head  of  the  package,  indicating  that  it  has 
been  so  reduced,  is  unauthorized,- as  Con- 
gress has  prescribed,  by  R.  S.  sees.  3287 
and  3295,  infra,  pp.  46j  55,  the  marks  and 
stamps  which  shall  be  placed  upon  a  pack- 
age at  the  time  it  is  produced  and  tax 
paid,  and  the  commissioner  of  internal 
revenue  cannot  require  such  additi<mal 
mark,  so  as  to  make  the  absence  of  it  a 
forfeitable  offense  under  R.  S.  sec.  3289, 
infra,  p.  49.  U.  8.  t?.  One  Package  Dis- 
tilled Spirits,   (1898)   88  Fed.  856. 

A  regulation  that  "  whenever  any  recti- 
fier proposes  to  empty  any  spirite  for  the 
purpose  of  rectifying,  purifying,  refining, 
redistilling,  or  compounding  the  same,  he 
will  file  with  the  collector  a  notice  or 
statement  giving  the  number  of  casks  or 
packages,  uie  serial  number  of  each,  the 
particular  name  of  such  spirite  as  known 
to  the  trade,  the  proof,  by  whom  produced, 
the  district  where  produced,  by  whom  in- 
spected, and  the  date  of  inspection,'*  is 
authorized  by  this  section.  Thacher's  Dis- 
tilled Spirits,  (1881)  103  U.  S.  679,  26 
U.  S.  (L.  ed.)  535. 


Sec.  3250.  [Gallon  as  used  in  sales,  definition  of.]  In  all  sales  of 
spirits  a  gallon  shall  be  held  to  be  a  gallon  of  proof-spirit,  according  to  the 
standard  prescribed  in  the  preceding  section,  set  forth  and  declared  for  the 
inspection  and  gauging  of  spirits  throughout  the  United  States.     [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  126. 

Sec.  3251.  [Tax  on  distilled  spirits.]  There  shall  be  levied  and  col- 
lected on  all  distilled  spirits  on  which  the  tax  prescribed  by  law  has  not 
been  paid,  a  tax  of  seventy  cents  on  each  proof-gallon,  to  be  paid  by  the 
distiller,  owner,  or  person  having  possession  thereof  before  removal  from 
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the  distillery  warehouse :  Provided,  That  distilled  -spirits  lawfully  deposited 
in  a  distillery  bonded  warehouse  prior  to  the  first  day  of  August,  eighteen 
hundred  and  seventy-two,  may  be  withdrawn  on  payment  of  the  taxes 
thereon  at  the  rate,  within  the  time,  and  in  the  manner  provided  by  law  at 
the  time  of  such  deposit.  The  tax  on  such  spirits  shall  be  collected  on  the 
whole  number  of  gauge  or  wine  gallons  when  below  proof,  and  shall  be 
increased  in  proportion  for  any  greater  strength  than  the  strength  of  proof 
spirit,  as  defined  in  this  Title ;  and  any  fractional  part  of  a  gallon  amount- 
ing to  one-half  gallon  or  over  in  a  cask  or  package  shall  be  taxed  as  a  gal- 
lon, and  any  fractional  part  of  a  gallon  less  than  one-half  gallon  in  any  cask 
or  package  shall  be  exempt  from  tax.  Every  proprietor  or  possessor  of, 
and  every  person  in  any  manner  interested  in  the  use  of,  any  still,  dis- 
tillery, or  distilling  apparatus,  shall  be  jointly  and  severally  liable  for  the 
taxes  imposed  by  law  on  the  distilled  spirits  produced  therefrom,  and  the 
tax  shall  be  a  first  lien  on  the  spirits  distilled,  and  the  distillery  used  for 
distilling  the  same,  the  stills,  vessels,  fixtures,  and  tools  therein,  the  lot  or 
tract  of  land  whereon  the  said  distillery  is  situated,  and  on  any  building 
thereon  from  the  time  said  spirits  are  in  existence  as  such  until  the  said  Ux 
is  paid.    [B.  8.] 

Act  of  July  20,  1868,  ch.  188,  16  Stat.  L.  125,  126;  Act  of  June  6,  1872,  ch.  316,  17 
Stat.  L.  238. 

The  tax  on  distilled  spirits  was  increased  to  ninety  cents  per  gallon  by  an  Act  of 
March  3,  1876,  ch.  127,  18  Stat.  L.  339,  and  was  again  increased  to  $1.10  by  the  Act 
of  Aug.  27,  1894,  ch.  349,  S  43,  infra,  p.  219. 


General  provision  in  R.  S.  sec.  3186. — 
There  is  nothing  to  forbid  the  applica- 
tion of  the  general  provision  for  lien  in 
R.  S.  sec.  3186,  vol.  3,  p.  1013,  in  all 
cases  where  there  is  nothing  in  a  special 
provision,  as  in  this  section,  to  contradict. 
(1879)    16  Op.  Atty.-Gen.  634. 

A  municipal  corporation  engaged  in  the 
business  of  distilling  spirits  is  liable  to 
taxation,  and  the  want  of  a  corporate  au- 
thority to  do  so  does  not  exempt  it.  Salt 
Lake  City  v.  HoUister,  (1886)  118  U.  S. 
266,  6  S.  Ct.  1055,  30  U.  S.  (L.  ed.)  176. 

When  tax  attaches. —  The  evident  inten- 
tion of  Congress,  to  be  gathered  from  the 
provisions  of  this  section  and  R.  S.  sees. 
3248  {supra,  p.  18)  and  3293  {infra, 
p.  61),  is  that  the  tax  shall  attach  as 
soon  as  the  spirits  are  produced,  and  that 
such  tax  shall  not  be  evaded  except  upon 
satisfactory  proof,  under  R.  S.  sec.  3221, 
vol.  3,  p.  1031,  of  destruction  by  fire 
or  other  casualty.  Tliompson  r.  U.  S., 
(1892)  142  U.  S.  471,  12  S.  Ct.  299, 
35  U.  S.  (L.  ed.)  1084.  See  also  U.  S. 
V.  FarreH,  (1878)  8  Biss.  269,  26  Fed. 
Cas.  No.  15,073,  affirmed  (1878)  99  U.  S. 
221,  25  U.  S.  (L.  ed.)  321;  Crystal 
Spring  Distillcrv  Co.  v.  Cox,  (C.  C.  A. 
1892)  49  Fed.  555,  6  U.  S.  App.  42,  1 
C.  C.  A.  365;  Greenbrier  Distillery  Co.  v, 
Johnson,  (C.  C.  A.  1898)  88  Fed.  638,  60 
U.  S.  App.  161,  32  C.  C.  A.  74. 

Specinc  gravity  defined. —  The  specific 
gravity  standard  is  fixed  by  R.  S.  sec. 
3249,  supra,  p.  19,  for  *' proof "  spirits, 
and  the  volume  measure,  as  the  basis  of 


the  tax  thereon,  is  also  defined.  '*  When 
the  spirits  are  above  *  proof,'  this  excess 
in  strength,  on  which  to  base  the  increased 
tax,  may  be  ascertained  by  a  comparison 
of  specific  gravities  with  the  standard  so 
fixed,  or  by  other  means;  but  this  does  not 
involve  the  idea  or  proposition  that  the  tax 
is  based  upon  the  specific  gravity  or  weight, 
rather  than  the  strength  of  the  spirits. 
Strengtli,  when  above  proof,  regulates  and 
forms  the  basis  of  the  tax  according  to 
volume  measurement."  Louisville  Public 
Warehouse  Co.  v.  CJolleclor  of  Customs, 
(C.  C.  A.  1802)  49  Fed.  681,  6  U.  S.  App. 
63,  1  C.  C.  A.  371. 

Proprietor. —  "  The  word  '  proprietor  *  is 
used  in  the  statute  in  the  sense  of  an 
owner,  who,  whether  in  personal  possession 
or  not,  has  the  exclusive  right  to  and  the 
control  over  the  premises."  The  fact  that 
the  defendant  is  the  owner  of  the  premises, 
and  leased  them  to  the  distiller,  will  not 
render  him  liable.  U.  S.  i\  Van  Slyke, 
(1878)  8  Biss.  227,  28  Fed.  Cas.  !Ko. 
16,610. 

''Persons  interested  in  the  nse  of  the 
distillery  "  —  stockholder. — A  holder  of 
stock  in  a  corporation  organized  for  and 
engaged  in  the  ousiness  of  distilling  spirits 
is  included  in  the  term  "  persons  inter- 
ested in  tlie  use  of  the  distillery."  A  state 
statute  regulating  the  liability  of  stock- 
holders of  corporations  organized  under  its 
laws  has  no  application.  U.  S.  v.  Wolters, 
(18fll)  46  Fed.  509.  vSee  also  (1876)  15 
Op.  Atty.-Gen.  559;  (1878)  16  Op.  Atty.- 
Gen.  10. 
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See  Wolten  v.  Henniogsan,  (1896)  114 
Cal.  433,  46  Pac.  277,  as  to  the  right  of  a 
stockholder  to  enforce  contribution  from 
other  stockholders,  on  account  of  money 
paid  to  the  government  of  the  United 
States  for  taxes  the  corporation  should 
have  paid.  See  also  Richter  v.  Henning- 
san,  (1895)   110  Cal.  530,  42  Pac.  1077. 

The  inferest  should  he  a  direct  interest 
in  the  business,  and  not  merely  an  indirect 
interest  in  the  success  of  the  business  as 
belonging  to  other  persons,  because  its 
success  would  better  enable  the  owners  to 
pay  moneys  advanced  to  carry  on  the  busi- 
ness. U.  S.  V.  Van  Slyke,  (1878)  8  Bisa. 
227,  28  Fed.  Cas.  No.  16,610. 

Lien. —  The  lien  on  the  land  whereon  the 
distillery  is  situated  is  absolute  and  un- 
conditional, and  secures  to  the  government 
a  lien  upon  the  distillery  premises  as 
against  an  innocent  purchaser  without 
notice.  Alkan  v.  Bean,  (1877)  8  Biss.  83, 
1  Fed.  Cas.  No.  202;  Milan  DiatUling  Co. 
V  raison,  (1880)  17  Fed.  Cas.  No.  9,639; 
U.  S.  f.  Turner,  (1873)  28  Fed.  Cas.  No. 
16,548. 

A  lien  may  be  enforced  against  the  dis- 
tilled spirits  at  any  time  before  a  pur- 
chaser of  the  same  withdraws  the  spirits 
from  the  bonded  warehouse,  when  the  pur- 
chase is  made  subject  to  tax  and  the  pur- 
chaser withdraws  the  same  from  time  to 
time  on  payment  of  tax,  as  fast  as  the 
spirits  are  wanted  in  his  business.  Such 
a  purchase  is  made  subject  to  the  provi- 
sions of  R.  S.  sec.  3309,  infra,  p.  64,  as  to 
a  corrected  tax  and  corrected  assessment. 
Hartman  v.  Bean,  (1878)  99  U.  S.  393,  25 
U.  8.  (L.  ed.)   455. 

See  also  Quantity  Distilled  Spirits, 
(1868)  3  Ben.  70,  20  Fed.  Cas.  No.  494, 
in  which  the  court  said  that  "  the  lien  for 
the  tax  follows  the  spirits  everywhere,  and 
any  person  into  whose  possession  they 
oome,  without  the  tax  on  them  having 


been  paid,  is  bound  to  pay  it.**    And  see 
U.  S.  V.  Turner,  (1873)  28  Fed.  Cas.  No 
16,548. 

Sheriff's  sale  — lien  for  unpaid  tax. — 
When  a  sheriff  sells  property  under  an 
execution  from  a  state  court,  on  which 
property  the  United  States  government 
has  a  lien  for  unpaid  taxes,  the  property 
is  not  sold  subject  to  the  lien  for  the  un- 
paid taxes,  but  in  the  distribution  of  the 
proceeds  by  the  state  court  the  unpaid 
tax  will  be  recognized  as  the  first  lien. 
Dungan's  Appeal,  (1871)  68  Pa.  St.  204, 
8  Am.  Rep.  169. 

Forfeiture  after  sale  —  redemption  of 
stamps. —  In  Harkins  v.  Williard,  (1906) 
146  Fed.  703,  77  C.  C.  A.  129,  it  appeared 
that  a  distiller  sold  certain  casks  of  un- 
stamped spirits  to  the  plaintiff,  which 
were  then  in  the  government  warehouse, 
and  on  March  10,  1902,  the  plaintiff  paid 
the  tax  on  the  spirits,  but  before  the 
attachment  of  stamps  the  spirits  were 
seized  on  the  same  day  for  violation  of 
the  internal  revenue  law  by  the  distiller, 
discovered  March  4,  1902,  after  which  the 
spirits  were  forfeited  to  the  government 
and  sold.  It  was  held  that,  as  this  section 
requires  the  payment  of  the  tax  by  the 
distiller  and  the  issuance  of  stamps  to 
him,  the  plaintiff  was  not  entitled  to  re- 
cover from  the  United  States  the  internal 
revenue  tax  so  paid. 

Destruction  of  spirits  in  transit  to 
bonded  warehouse. —  In  the  course  of 
transportation  from  a  distillery  warehouse 
to  the  general  bonded  warehouse,  whiskey 
was  totally  destroyed  by  an  accidental 
railway  collision.  The  distillers  were  held 
not  entitled  to  recover  the  tax  paid  under 
protest,  as  the  case  was  not  one  of  the 
circumstances  under  which  the  tax  can 
be  remitted.  Greenbrier  Distillery  Co.  r. 
Johnson,  (0.  C.  A.  1898)  88  Fed.  638,  60 
U.  S.  App.  151,  32  C.  C.  A.  74. 


Sec.  3252.  [Adding  substances  to  create  flctitious  proof  —  penalty.] 

Every  person  who  adds  or  causes  to  be  added  any  ingredient  or  substance 
to  any  distilled  spirits  before  the  tax  is  paid  thereon,  for  the  purpose  of 
creating  a  fictitious  proof,  shall  be  fined  not  less  than  one  hundred  dollars 
nor  more  than  one  thousand  dollars  for  each  cask  or  package  so  adulterated, 
and  imprisoned  not  less  than  three  months  nor  more  than  two  years ;  and 
every  such  cask  or  package,  with  its  contents,  shall  be  forfeited  to  the 
United  States.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  141. 


Sec.  3253.  [Tax  on  spirits  removed  withont  deposit  in  warehouse.] 

The  tax  upon  any  distilled  spirits,  removed  from  the  place  where  they  were 
distilled  and  not  deposited  in  bonded  warehouse  as  required  by  law,  shall, 
at  any  time,  when  knowledge  of  such  fact  is  obtained  by  the  Commissioner 
of  Internal  Revenue,  be  assessed  by  him  upon  the  distiller  of  the  same,  and 
returned  to  the  collector,  who  shall  immediately  demand  payment  of  such 
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tax,  and,  upon  the  neglect  or  refusal  of  pajrment  by  the  distiller,  shall  pro- 
ceed to  collect  the  same  by  distraint.  But  this  provision  shall  not  exclude 
any  other  remedy  or  proceeding  provided  by  law.    [B.  S.] 

Act  of  March  2,  1867,  ch.  leo,  14  Stat.  L.  481;  Act  of  Dec.  24,  1872,  eh.  13,  17 
Stat.  L.  402. 

Limitations. —  The  fifteen  months  pro*  recovery  in  an  action  of  debt  where  such 

vision  in  R.  S.  sec.  3182,  vol.  3,  p.  1010,  action  is  established  by  the  evidence.  U.S. 

does  not  necessarily  put  a  limitation  upon  v,  U.  S.  Fidelity,  etc.,  Co.,  (G.  C.  A.  4th 

the  powers  conferred  by  this  section,  and  Cir.  1915)  221  Fed.  27,  136  C.  C.  A.  553. 
in  any  event  will  not  operate  in  bar  of  a 

Sec.  3254.  [Prodncts  of  distillation  contaiiiing  spirits.]  All  products  of 
distillation,  by  whatever  name  known,  which  contain  distilled  spirits  or 
alcohol,  on  which  the  tax  imposed  by  law  has  not  been  paid,  shall  be  con- 
sidered and  taxed  as  distilled  spirits.    [B.  8.] 

Res.  No.  11  of  Feb.  5,'  1867,  14  Stat.  L.  565. 

Bay  rum. —  See  note  under  R.  S.  sec.  3248,  supra,  p.  18. 

Sec.  3255.  [Distillers  of  fruit  brandy  —  exceptions.]  The  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, may  exempt  distillers  of  brandy  made  exclusively  from  apples,  peaches, 
grapes,  pears,  pineapples,  oranges,  apricots,  berries,  plums,  pawpaws,  per- 
simmons, prunes,  figs,  or  cherries  from  any  provision  of  this  title  relating 
tb  the  manufacture  of  spirits,  except  as  to  the  tax  thereon,  when  in  his 
judgment  it  may  seem  expedient  to  do  so:  Provided,  That  where,  in  the 
manufacture  of  wine,  artificial  sweetening  has  been  used  the  wine  or  the 
fruit  pomace  residuum  may  be  used  in  the  distillation  of  brandy,  and  such 
use  shall  not  prevent  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  from  exempting  such  distiller 
from  any  provision  of  this  title  relating  to  the  manufacture  of  spirits, 
except  as  to  the  tax  thereon,  when  in  his  judgment  it  may  seem  expedient 
to  do  so.    [B.  8.] 

As  originally  enacted  this  section,  drawn  from  an  Act  of  July  20,  1868,  ch.  186, 
15  Stat.  L.  125,  was  confined  to  apples,  peaches,  and  grapes.  By  an  Act  of  June  8, 
18^6,  ch.  309,  29  Stat.  L.  195,  it  was  amended  by  adding  pears,  pineapples,  oranges, 
apricots,  berries  and  prunes.  By  an  Act  of  Feb.  4,  1901,  ch.  195,  31  Stat.  L.  759,  it  was 
again  amended  by  adding  figs  and  cherries.  By  an  Act  of  March  2,  1911,  ch.  198,  36 
Stat.  L.  1014,  it  was  again  amended  to  read  as  given  in  the  text  above,  the  amend- 
ment consisting  of  the  addition  of  plums,  pawpaws  and  persimmons  to  the  list  of 
fruits,  and  'adding  the  proviso  at  the  end  of  the  section. 

This  section  was  again  amended  by  the  Act  of  Sept.  8,  1916,  §  104.  See  Pamph. 
Supp.  No.  8,  p.  HI,  Fed.  Stat.  Ann.;  1918  Supp.  Fed.  Stat.  Ann. 

*'  Relating  to  the  manufacture  of  spirits "  is   not  required.     U.   S.    v.   Thirty-seven 

refers  to  all  the  provisions  of  the  statutes  Barrels   Apple   Brandy,    (1870)    28    Fed. 

which   relate   to  spirits,  except  to  those  Cas.  No.  16,466. 

which  impose  a  tax,  and  is  not  limited  to  When  spirits  are  distilled  from  fruit, 

such  provisions  as  relate  directly  to  the  resort  must  be  had  to  regulations  of  the 

manufacture  of  spirits,  so  that  the  provi-  commissioner    of    internal    revenue,    ap- 

61  on  of  R.  S.  sec.  3287,  tn/ra,  p.  47,  that  all  proved  by  the  Secretary  of  the  Treasury, 

distilled  spirits  "  be  immediately  removed  as  well  as  the  Acts  of  Oonffress,  to  ascer- 

into  the  distillery  warehouse,"  does  not  tain  when  the  taxes   could  be  paid   and 

apply  to  apple  brandy,  when,  by  regula-  what  must  be  done  to  effect  a  payment, 

tions  govemmg  the  distillation  of  brandv,  U.  S.  v.  Hermance,  (1878)    15  Blatchf.  6, 

from  apples,  etc.,  removal  of  such  brandy  26  Fed.  Cas.  No.  15,355. 

Sec.  3256.  [Evading  tax  —  penalty.]  Whenever  any  person  evades,  or 
attempts  to  evade,  the  payment  of  the  tax  on  any  distilled  spirits,  in  any 
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manner  whatever,  he  shall  forfeit  and  pay  doable  the  amount  of  the  tax 
60  evaded  or  attempted  to  be  evaded.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  141, 


Sec.  3257.  [DiBtiller  defrauding  or  attempting  to  defraud  United 
States  of  tax  on  spirits.].  Whenever  any  person  engaged  in  carrying  on 
the  business  of  a  distiller  defrauds  or  attempts  to  defraud  the  United  States 
of  the  tax  on  the  spirits  distilled  by  him,  or  of  any  part  thereof,  he  shall 
forfeit  the  distillery  and  distilling-apparatus  used  by  him,  and  all  distilled 
spirits  and  all  raw  materials  for  the  production  of  distilled  spirits  found 
in  the  distillery  and  on  the  distillery  premises,  and  shall  be  fined  not  less 
than  five  hundred  dollars  nor  more  than  five  thousand  dollars,  and  be 
imprisoned  not  less  than  six  months  nor  more  than  three  years.    [B.  8.] 

Act  of  March  31,  1868,  ch.  41,  15  Stat.  L.  69. 


Intent. —  An  intent  to  defraud  must 
exist  in  the  mind  of  the  distiller,  and 
be  established  by  evidence.  U.  S.  r.  One 
Hundred  Barrels  Spirits,  (1870)  2  Abb. 
306,  1  DiU.  49,  27  Fed.  Cas.  No.  16,948. 

Connivance  of  storekeeper. — The  con- 
nivance and  complicity  of  the  government 
storekeeper  in  the  fraud  committed  by 
the  person  who  ran  the  distillery  cannot 
operate  to  destroy  the  forfeiture  result- 
ing from  the  acts  of  such  person.  U.  S. 
c.  Spring  Valley  Distillery,  (1876)  8  Ben. 
473,  26  Fed.  Caa.  No.  14,962.  • 

Acta  and  intents  of  the  servant  or  agent 
of  the  claimant  are  to  be  imputed  to  the 
principal,  in  so  far  as  that  they  may  work 
the  forfeiture  of  the  property  so  used  for 
unlawful  purposes.  Bush  v.  U.  S.,  (1885) 
24  Fed.  917.  See  also  Dobbins's  Distil- 
lery 17.  U.  S.,  (1877)  96  U.  S.  d95,  24 
U.  S.  (L.  ed.)  637. 

Owner  ignorant  of  lessee's  acts. —  It  la 
the  property  and  not  the  claimmnt  that 
is  put  on  trial  under  the  pleadings  in  a 
suit  for  forfeiture,  and  if  the  lessee  of  the 
.premises  and  the  operator  of  the  distillery 
committed  the  alleged  frauds,  the  govern- 
ment is  entitled  to  a  verdict,  even  though 
the  jury  be  of  the  opinion  that  the  claim- 
ant, the  owner,  was  i^orant  of  the 
fraudulent  acts  or  omissions  of  the  dis- 
tiller.     Dobbins's    Distillery    v,    U.    S., 

(1877)  96  U.  S.  305,  24  U.  S.   (L.  ed.) 
637. 

A  transfer  to  an  innocent  purchaser  for 
value,  of  real  property  subject  to  for- 
feiture, without  notice  of  the  wrongful 
act  committed  by  the  former  owner,  con- 
veys no  title  to  such  purchaser  as  against 
the  accrued  right  of  the  United  states. 

(1878)  16  Op.  Atty.-Gen.  41. 

"  Shan  forfeit "  means  that  the  distiller, 
by  his  fraud,  eubjects  to  forfeiture  the 
property  mentioned,  and  refers  to  the  dis- 
tillery and  distillin|^  apparatus  used  by 
him  —  not  necessarily  owned  by  him. 
U.  S.  V.  Spring  Valley  Distillerv,  (1873) 
11  Blatchf.  255,  25  Fed.  Gas.  No.  14,963. 


Criminal  and  civil  actions. — A  convto- 
tion  an  an  indictment  under  this  section 
prevents,  the  defendant  from  claiming 
property  which  is  forfeited  by  the  provi- 
sions of  the  section,  but  a  proceeding  in 
rem  is  necessary  to  declare  the  forfeiture. 
U.  S.  17.  Three  Copper  Stills,  (1890)  47 
Fed.  495. 

The  government  has  the  rig^t  to  pro- 
ceed by  civil  action  to  enforce  the  for- 
feiture of  the  property  because  of  the 
frauds,  or  to  prosecute  the  parties  engaged 
in  it  criminally;  but  for  tne  same  acts  it 
could  not  do  toth.  The  conviction  of  a 
stockholder  of  a  corporation,  on  an  indict- 
ment under  R.  S.  sec.  3451,  infra,  p.  312,  is 
a  bar  to  a  civil  action  for  forfeiture  based 
on  the  same  fraudulent  acts  and  omissions 
that  were  introduced  in  proof  in  support 
of  the  indictment,  and  such  plea  in  bar 
may  be  interposed  by  any  one  interested 
in  the  property.  U.  S.  r.  One  Distillery, 
( 1890)  43  Fed.  846,  affirmed  on  a  question 
of  pleading,  (1899)  174  U.  S.  149,  19  S. 
Ct.  624,  43  U.  S.  (L.  ed.)  929. 

"  Di^erent  methods  are  to  be  resorted 
to,  to  enforce  the  different  parts  of  what 
is  one  and  the  same  punishment.  But  the 
fact  that  the  two  methods  may  be  pro- 
gressing simultaneously  and  one  be  com- 
pleted before  the  other,  or  that  one  may 
oe  fully  completed  before  the  other  is 
commenced,  cannot  have  the  effect  to  annul 
the  provision  of  law  in  regard  to  the  un- 
completed part."  Matter  of  Leszynsky, 
(1879)  16  Blatchf.  9,  15  Fed.  Cas.  No. 
8,279. 

A  judgment  of  acquittal  on  a  criminal 
indicftment  is  a  bar  to  an  information 
brought  for  forfeiture  of  the  property 
seized,  when  the  fraudulent  acts  and  at- 
tempts and  intent  to  defraud,  alleged  in 
the  prior  criminal  information,  and  cov- 
ered by  the  verdict  and  judgment  of  ac- 
quittal, embraced  all  of  the  acts,  attempts, 
and  intents  averred  in  the  information  in 
rem.  Coffey  v.  U.  S..  (1886)  116  U.  S. 
436,  6  S.  Ct.  437,  29  U.  S.  (L.  ed.)  684. 
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Infon&atioii. — ^An  information  which 
seeks  no  judgment  of  fine  or  imprison- 
ment against  the  person,  thougli  a  civil 
action  and  not  strictly  a  criminal  rase, 
is  so  far  in  the  nature  of  a  criminal  pro- 
ceeding as  to  come  within  the  rule  that 
a  general  verdict,  upon  several  vou...o, 
seeking  in  different  forms  one  object,  must 
be  upheld  if  one  count  is  good.  Coffey  v. 
U.  S.,  (1886)  116  U.  S.  427,  6  S.  Ct.  432, 
29  U.  S.  (L.  ed.)  681.  See  also  Coffey  r. 
U.  S.,  (1886)  116  U.  S.  436,  6  S.  Ct.  437, 
29  U.  S.    (L.  ed.)    684. 

Sufficiency. —  An  information  for  the 
forfeiture  of  distillery  property,  founded 
on  this  section,  is  sufficient  when  it 
follows  the  language  of  the  statute, 
against  the  general  objection  taken  by 
demurrer  that  it  is  insufficient.  It  is 
not  necessary  to  aver  that  the  distilled 
spirits  found  on  the  claimant's  distillery 
premises,  and  seized,  were  distilled  by 
him,  or  were  the  product  of  his  distillery, 
or  that  the  distillery  apparatus  was 
wrongfully  used,  because  this  section  does 
not  make  these  facts  elements  of  the 
causes  of  forfeiture  denounced  by  it. 
Coffey  t;.  U.  S.,  (1886)  116  U.  S.  427, 
6  S.  Ct.  432,  29  U.  S.  (L.  ed.)  681. 


Indictment  —  Sufficiency, —  An  indict- 
ment is  not  sufficient  which  merely  follows 
the  language  of  the  statute  and  leaves  the 
defendant  without  any  circumstance  of 
time,  place,  or  occasion,  to  indicate  to  him 
the  act  he  is  called  to  defend.  U.  S.  t), 
Staton,  (1878)  2  Flipp.  319,  27  Fed.  Cas. 
No.  16,382. 

Apple  brandy  is  embraced  in  the  term 
'*  distilled  spirits,"  and  an  indictment  will 
lie  imder  this  section  charging  the  de- 
lendant  with  distilling  apmle  brandy  and 
using  and  disposing  of  the  same  before 
paying  tax  thereon.  U.  S.  v,  Ridenour, 
(1902)   119  Fed.  411. 

Burden  of  proof. —  In  a  proceeding  by 
information  for  the  forfeiture  of  property 
nnder  this  section  and  R.  8.  sec.  3281, 
infra,  p.  41,  as  being  used  by  one  carrying 
on  the  business  of  a  distiller  without  giving 
bond,  and  attempting  to  defraud  the  gov- 
ernment of  the  tax  on  spirits  distilled  by 
him,  the  burden  of  proof  rests  on  the 
United  States  to  establish  the  facts  al- 
leged, and  every  reasonable  intendment 
and  effect  must  he  given  to  answers  filed 
by  third  persons  who  claim  the  property 
as  their  own.  U.  S.  t>.  One  Engine,  etc, 
(1910)   179  Fed.  698,  103  C.  C.  A.  43. 


Sec.  3258.  [Begistxy  of  stills,  etc.]  Every  person  having  in  his  posses- 
sion or  custody,  or  under  his  control,  any  still  or  distilling  apparatus  set 
up,  shall  register  the  same  with  the  collector  of  the  district  in  which  it  is, 
hy  subscribing  and  filing  with  him  duplicate  statements,  in  writing,  setting 
forth  the  particular  place  where  such  still  or  distilling-apparatus  is  set  up, 
the  kind  of  still  and  its  cubic  contents,  the  owner  thereof,  his  place  of  resi- 
dence, and  the  purpose  for  which  said  still  or  distilling-apparatus  has  been 
or  is  intended  to  be  used;  one  of  which  statements  shall  be  retained  and 
preserved  by  the  collector,  and  the  other  transmitted  by  him  to  the  Com- 
missioner of  Internal  Revenue.  Stills  and  distilling-apparatus  shall  be 
registered  immediately  upon  their  being  set  up.  Every  still  or  distilling- 
apparatus  not  so  registered,  together  with  all  personal  property  in  the 
possession  or  custody,  or  under  the  control  of  such  person,  and  found  in 
the  building,  or  in  any  yard  or  inclosure  connected  with  the  building  in 
which  the  same  may  be  set  up,  shall  be  forfeited.  And  every  person  having 
in  his  possession  or  custody,  or  under  his  control,  any  still  or  distilling- 
apparatus  set  up  which  is  not  so  registered,  shall  pay  a  penalty  of  five 
hundred  dollars,  and  shall  be  fined  not  less  than  one  hundred  dollars,  nor 
more  than  one  thousand  dollars,  and  imprisoned  for  not  less  than  one 
month,  nor  more  than  two  years.    [R.  S.] 

Act  of  July  30,  1868,  ch.  186,  15  Stat.  L.  126;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat. 
L.  401,  402. 


Forfeiture  of  personal  property. —  Per- 
sonal property,  by  whomsoever  owned,  is 
included  in  the  forfeiture,  provided  that 
it  is  in  possession,  custody  or  control  of 
the  distiller,  as  well  as  found  upon  the 


premises.  U.  S.  t;.  Stowell,  (1890) 
133  U.  S.  1,  10  S.  Ct.  244,  33  U.  S.  (L. 
ed.)  555.  See  also  U.  S.  c.  Spring  Valley 
Distillery,  (1873)  11  Blatchf.  255,  25  Fed. 
Cas.  No.  14,963. 


Sec.  3259.  [Notice  of  intention  to  carry  on  buBiness  of  distiller  or  recti- 
fier.]   Every  person  engaged  in,  or  intending  to  be  engaged  in,  the  business 


INTERNAL  REVENUE  25 

of  a  distiller  or  rectifier,  shall  give  notice  in  writing,  subscribed  by  him, 
to  the  collector  of  the  district  wherein  such  business  is  to  be  carried  on, 
stating  his  name  and  residence,  and  if  a  company  or  firm,  the  name  and 
residence  of  each  member  thereof,  the  name  and  residence  of  every  person 
interested  or  to  be  interested  in  the  business,  the  precise  place  where  said 
business  is  to  be  carried  on,  and  whether  of  distilling  or  rectifying;  and 
if  such  business  is  carried  on  in  a  city,  the  residence  and  place  of  business 
shall  be  indicated  by  the  name  of  the  street  and  number  of  the  building. 
In  case  of  a  distiller,  the  notice  shall  also  state  the  kind  of  stills,  and  the 
cubic  contents  thereof,  the  number  and  kind  of  boilers,  the  number  of  mash- 
tubs  and  fermenting-tubs,  the  cubic  contents  of  each  tub,  the  number  of 
receiving-cisterns,  the  cubic  contents  of  each  cistern,  the  number  of  hours 
in  which  the  distillery  will  ferment  each  tub  of  mash  or  beer,  the  estimated 
quantity  of  distilled  spirits,  which  the  apparatus  is  capable  of  distilling 
every  twenty-four  hours,  a  particular  description  of  the  lot  or  tract  of  land 
on  which  the  distillery  is  situated,  and  of  the  buildings  thereon,  including 
their  size,  material,  and  construction ;  and  that  said  distillery  premises  are 
not  within  six  hundred  feet,  in  a  direct  line,  of  any  premises  authorized  to  be 
used  for  rectifying  or  refining  distilled  spirits  by  any  process.  In  case  of  a 
rectifier,  the  notice  shall  state  the  precise  place  where  such  business  is  to  be 
carried  on,  the  name  and  residence  of  every  person  interested  or  to  be  inter- 
ested in  the  business,  the  process  by  which  the  applicant  intends  to  rectify, 
purify,  or  refine  distilled  spirits,  the  kind  and  cubic  contents  of  any  still  used 
01"  to  be  used  for  such  purpose,  the  estimated  quantity  of  spirits  which  can  be 
rectified,  purified,  or  refined  every  twenty-four  hotirs  in  such  establishment, 
and  that  said  rectifying-establishment  is  not  within  six  hundred  feet,  in  a 
direct  line,  of  the  premises  of  any  distillery  registered  for  the  distillation 
of  spirits.  In  case  of  any  change  in  the  location,  form,  capacity,  owner- 
ship, agency,  superintendency,  or  in  the  persons  interested  in  the  business 
of  such  distillery  or  rectifying-establishment,  or  iii  the  time  of  fermenting 
the  mash  or  beer,  notice  thereof,  in  writing,  shall  be  given  to  the  said  col- 
lector or  proper  deputy  collector,  of  the  district  within  twenty-four  hours 
after  such  change;  and  any  deputy  collector  receiving  such  notice  shall 
immediately  transmit  the  same  to  the  collector  of  the  district.  Every 
notice  required  by  this  section  shall  be  in  such  form,  and  shall  contain  such 
additional  particulars,  as  the  Commissioner  of  Internal  Revenue  may,  from 
time  to  time,  prescribe.  Every  person  who  fails  or  refuses  to  give  such 
notice  shall  pay  a  penalty  of  one  thousand  dollars,  and  shall  be  fined  not 
less  than  one  hundred  dollars  nor  more  than  two  thousand  dollars;  and 
every  person  who  gives  a  false  or  fraudulent  notice  shall,  in  addition  to 
such  penalty  or  fine,  be  imprisoned  not  less  than  six  months  nor  more  than 
two  years.    [B,  S.] 

Act  of  July  20,  1868,  ch.  188,  15  Stat.  L.  126,  127;  Act  of  Dec.  24,  1872,  oh.  13,  17 
Stat.  L.  401. 

ProviBioDs  relating  to  a  notice  of  intention  to  rectify  distilled  Bpirits  were  made  by 
the  Act  of  March  1^  1879,  ch.  125,  §  8,  given  as  amended  infraf  p.  94. 

Purpose  of  section. —  The  provision  of  for  himself  such  producing  capacity  and 

this  section  relating  to  the  notice  as  to  thereby  partially  nx  the  extent  of  his  lia- 

the  producing  capacity  of  the  distillery,  bility  to  taxation,  but  to  furnish  protec- 

is  not  to  enable  tne  distiller  to  determine  tion  against  frauds  and  possibly  assist  in 
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the  ascertainment  of  the  quantity  of 
spirits  actually  distilled,  and  if  it  is  in- 
tended to  bear  at  all  upon  the  estimate 
of  the  producing  capacity  of  the  distillery, 
it  can  only  be  regarded  as  suggestive,  not 
as  controlling.  Pahlman  tx  Raster,  ( 1873) 
20  Wall.  199,  22  U.  S.  (L.  ed.)   342. 

Scope  of  section. —  ''There  seem  to  be 
three  classes  provided  for  in  this  sec- 
tion: first,  any  person  engaged  in  or 
intending  to  be  engaged  in  the  busi- 
ness must  give  his  name  and  residence 
in  the  notice;  second,  if  a  company  or 
firm,  the  name  and  residence  of  each 
member  of  the  firm  must  be  given;  and 
then  another  class,  namely,  every  per- 
son interested  or  to  be  interested  in  the 
business  must  give  name  and  residence." 
Kissinger  i;.  Bean,  (1875)  7  Biss.  60,  14 
Fed.  Cas.  No.  7,853. 

Rectifier  or  distilleri — ^A  rectifier  may 
rectify,  purify,  or  refine  distilled  spirits  or 
wines  by  any  process  other  than  original 
and  continuous  process.  He  may  use  high 
wines  and  cologne  spirits,  and  recover 
from  any  substance,  such  as  fruit  that 
contains  spirits  by  reason  of  its  former 
use  b^  rectifiers,  and  saloon  waahings  that 
con  tarn  no  fermented  liquors  or  sub- 
stances, any  spirits  which  existed  in  that 


substance,  upon  which  tax  had  been  paid; 
but  he  has  no  right  to  create  spirits,  that 
is,  take  fruits,  or  beer,  or  any  other  fer- 
mented substances,  and  make  spirits  out 
of  them.  U.  S.  v,  MarshaU,  (1876)  26 
Fed.  Cas.  No.  15,726. 

One  who  has  given  notice  as  a  rectifier 
and  ie  licensed  to  carry  on  that  business 
has  no  right  to  make  spirits  and  carry  on 
the  business  of  a  distiller  without  giving 
notice  thereof  and  executing  bond.  U.  S. 
17.  Marshall,  (1876)  26  Fed.  Cas.  No. 
15,726. 

Capacity  for  **  every  twenty-four  hours.* 
—  This  expression  evid^itly  means  no 
more  than  average  producing  capacity  in 
a  given  time.  "A  day  of  twenty-four 
hours"  is  named  for  the  purpose  of  ex- 
pressing with  greater  certainty  and  preci- 
sion the  exact  period  of  duration  for  which 
the  avera^  capacity  of  production  is  to 
be  ascertained.  That  notnlng  but  ''aver- 
age "  is  intended  is  manifest  from  the  fact 
that  no  distillery  under  ordinary  condi- 
tions has  any  spirit-producing  capacity 
in  twenty-four  hours.  It  requires  three 
days,  four  days,  and  sometimes  six  days, 
to  produce  the  articles  desired.  Chicago 
Distilling  Co.  v.  Stone,  (1891)  140  U.  S. 
647,  11  S.  Ot.  862,  35  U.  S.  (L.  ed.)  532. 


Sec.  3260.  [Distiller  to  give  bond.]  Every  person  intending  to  com- 
mence or  to  continue  the  business  of  a  distiller  shall,  on  filing  with  the  col- 
lector his  notice  of  such  intention,  and  before  proceeding  with  such  business, 
and  on  the  first  day  of  May  of  each  succeeding  year,  execute  a  bond  in  the 
form  prescribed  by  the  Commissioner  of  Internal  Revenue,  conditioned 
that  he  shall  faithfully  comply  with  all  the  provisions  of  law  relating  to 
the  duties  and  business  of  distillers,  and  shall  pay  all  penalties  incurred 
or  fines  imposed  on  him  for  a  violation  of  any  of  the  said  provisions ;  and 
that  he  shall  not  suffer  the  lot  or  tract  of  land  on  which  the  distillery  stands, 
or  any  part  thereof,  or  any  of  the  distilling-apparatus,  to  be  incumbered 
by  mortgage,  judgment,  or  other  lien,  during  the  time  in  which  he  shall 
carry  on  said  business.  Said  bond  shall  be  with  at  least  two  sureties, 
approved  by  the  collector  of  the  district,  and  for  a  penal  sum  not  less  than 
the  amount  of  tax  on  the  spirits  that  can  be  distilled  in  his  distillery  during 
a  period  of  fifteen  days.  But  in  no  case  shall  the  bond  exceed  the  sum  of 
one  hundred  thousand  dollars.  The  collector  may  refuse  to  approve  said 
bond  when,  in  his  judgment,  the  situation  of  the  distillery  is  such  as  would 
enable  the  distiller  to  defraud  the  United  States ;  and  in  case  of  such  refusal 
the  distiller  may  appeal  to  the  Commissioner  of  Internal  Revenue,  whose 
decision  in  the  matter  shall  be  final.  A  new  bond  shall  be  required  in  case 
of  the  death,  insolvency,  or  removal  of  either  of  the  sureties,  and  may  be 
required  in  any  other  contingency  at  the  discretion  of  the  collector  or  Com- 
missioner of  Internal  Revenue.  Every  person  who  fails  or  refuses  to  give 
the  bond  hereinbefore  required,  or  to  renew  the  same,  or  who  gives  any 
false,  forged,  or  fraudulent  bond,  shall  forfeit  the  distillery,  distilling- 
apparatus,  and  all  real  estate  and  premises  connected  therewith,  and  shall 
be  fined  not  less  than  five  hundred  dollars  nor  more  than  five  thousand 
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dollars,  and  imprisoned  not  less  than  six  months  nor  more  than  two  years. 
[«.  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  127;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  230;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  401. 

The  word  "double,"  where  it  appeared  in  the  original  section  between  the  worda 
"  leas  than  "  and  "  the  amount  of  tax,*'  was  stricken  out,  and  the  words,  "  But  in  no 
case  shall  the  bond  exceed  the  sum  of  one  hundred  thousand  dollars  "  were  added  by 
Act  of  May  28,  1880,  ch.  108,  21  Stat.  L.  145,  entitled  "An  act  to  amend  the  laws  in  rela- 
tion to  internal  revenue." 

For  provisions  relating  to  carrying  on  distilling  without  giving  bond  see  R.  S.  sec. 
3281,  infra,  p.  41. 

''Shall  pay  all  penalties  incurred  or 
jBnes  imposed  "  includes  a  fine  imposed  on 
conviction  under  R.  S.  sec.  3279,  infra, 
p  40,  when  the  Ane  remains  unpaid,  and 
the  sureties  are  liable  on  their  bond  for 
the  amount.  U.  S.  v,  Thompson,  (1891) 
45  Fed.  468. 

Bond  —  Recital  of  location, —  The  local- 
ity where  the  distillery  is  intended  to 
be  placed,  as  described  in  the  bond,  is 
of  the  essence  of  the  contract,  and  no 
other  place  than  that  named  is  within 
the  meaning  of  the  bond;  and  a  bond 
given  for  carrying  on  the  business  "  at  the 
.comer  of  Hudson  street  and  East  avenue, 
situate  in  the  town  of  Canton,"  creates  no 
liability  in  the  sureties  in  respect  to  busi- 
ness carried  on  by  the  principal  "at  the 
comer  of  Hudson  and  Third  streets,*'  in 
this  same  town.  U.  S.  v.  Boecker,  (1874) 
.21  Wall.  662,  22  U.  S.  (L.  ed.)  472. 

i^orce  and  effect. —  The  execution  of  a 
warehouse  bond,  under  R.  S.  sec.  3293, 
in  fray  p.  51,  is  not  a  release  of  the 
liability  of  the  sureties  to  a  bond  given 
under  this  section.  The  distiller's  bond 
is  required  to  be  executed  in  broad  terms, 
and  imposes  upon  the  distiller  and 
his  '  surety  the  obligation  to  discharge 
every  duty  resting  upon  a  distiller  under 
the  law,  including  the  duty  to  pay  the 
tax  on  distilled  spirits,  and  the  warehous- 
ing bond  is  required  in  order  that  the  dis- 
tiller may  obtain  delay  in  the  payment  of 
this  debt  and  as  additional  security.  U.  S. 
V.  National  Surety  Co.,  (C.  C.  A.  1903) 
122  Fed.  904,  59  C.  C.  A.  130.  See  also 
U.  S.  V.  Richardson,  (E.  D.  N.  C.  1904) 
127  Fed.  893. 

Action  for  hrea>ch, —  An  action  on  the 
bond,  assigning  as  a  breach  of  the  con- 
dition of  the  bond  the  omission  of  the 
distiller  to  make  the  required  entries 
in  the  book  provided  in  R.  S.  sec.  3303, 
infra,  p.  61,  and  that  by  "means  of  the 
said  omission  "  the  distiller  was  enabled  to 
defraud  and  did  defraud  the  United  States 
of  the  tax  imposed  by  law,  cannot  be  main- 
tained except  upon  proof  of  the  omission 
complained  of  and  that  by  means  of  it  the 
tax  on  the  spirits  produced  was  lost.  It 
would  not  be  sufficient  to  show  that  by 
other  omissions  of  duty  the  government 
was  thus  defrauded,  for  that  would  be  to 
change  the  entire  ground  of  the  action. 
U.  S.  V.  Chouteau,  ( 1880)  102  U.  S.  603, 
26  U.  S.  (L.  ed.)  246. 


"Person"  inclusive  of  corporation. — 
The  word  "  person  "  so  includes  a  corpora- 
tion engaged  in  distilling  spirits  that  such 
corporation  may  give  the  bond  required  by 
the  Internal  Revenue  Law  and  perform 
other  acts  required  b^  law  of  distillers, 
in  its  corporate  capacity.  (1877)  15  Op. 
Atty.-Gen.  230. 

"  In  the  form  prescribed  by  the  commis- 
sioner of  internal  revenue." — Whenever 
the  commissioner  of  internal  revenue  pre- 
scribes a  form  of  bond,  it  would  be  the 
duty  of  the  distiller  to  give  it  in  that 
form,  but  until  he  does  so  prescribe  it  is 
sufficient  if  the  distiller  gives  a  bond  in 
the  form  and  with  the  condition  contained 
in  the  statute,  when  it  is  received  by  the 
competent  officer,  and  the  notification  of 
its  approval  given  to  the  distiller.  U.  S. 
V,  Thirty-live  Barrels  High  Wines,  (1869) 
2  Biss.  88,  28  Fed.  Cas.  No.  16,460.  See 
U.  S.  t?.  Hodson,  (1870)  10  Wall.  395,  19 
U.  S.  (L.  ed.)  937. 

"Provisions  of  law  relating  to  the 
duties  and  business  of  distillers'*  relates, 
among  other  matters,  to  the  payment  of 
the  tax  imposed  on  distilled  spirits  as  a 
duty  of  the  distiller  under  the  law.  U.  S. 
r.  National  Surety  Co.,  (C.  C.  A.  1903) 
122  Fed.  904,  69  C.  C.  A.  130. 

Duties  imposed  by  subsequent  law. — 
The  condition  of  tlie  bond  that  the  prin- 
cipal shall  in  all  respects  faithfully 
comply  with,  all  the  provisions  of  law  in 
relation  to  the  duties  and  business  of  dis- 
tillers has  relation  to  duties  that  may  be 
imposed  by  law  subsequently  to  the  execu- 
tion of  the  bond.  U.  S.  v.  Powell,  (1871) 
14  Wall.  493,  20  U.  S.  (L.  ed.)  726. 

While  the  bond  imdoubtedly  covers  not 
merely  duties  imposed  by  existing  law, 
but  duties  belonging  to  and  naturally  con- 
nected with  the  business  imposed  by  sub- 
sequent law,  the  new  duties  should  have 
some  relation  to  or  connection  with  such 
business,  and  not  be  disconnected  and  for- 
eign to  it,  and  it  wsjb  held  that  the  sureties 
on  the  bond  of  a  distiller  were  not  liable 
for  the  reimbursement  by  the  distiller  to 
the  United  States  of  moneys  paid  by  them 
to  storekeepers  required  by  the  joint  reso- 
lution of  March  29,  1869,  as  such  duty 
was  not  one  so  connected  with  or  naturally 
belonging  to  the  business  of  a  distiller  as 
to  be  within  the  reasonable  contemplation 
of  the  parties  to  the  bond  at  the  time  of 
its  execution.  U.  S.  v.  Singer,  (1872)  15 
Wall.  Ill,  21  U.  S.   (L.  ed.)  49. 
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Defenses  set  vp  by  sureties  —  Executi4m 
of  a  toarehousing  bond, — A  distiller's 
official  or  lumual  bond  binds  the  sureties 
for  the  parent  of  the  tax  on  all  the 
spirits  distilled  by  the  principal  during 
its  term,  and  they  are  not  relieved  from 
such  liability  by  the  execution  of  a  ware- 
housing bond  covering  certain  of  such 
spirits,  which  is  not  a  substituted,  but  a 
cumulative,  security.  U.  S.  17.  Richardson, 
(1904)   127  Fed.  893- 

Extinguiskment  of  tax  by  tale  on 
seizure, —  On  a  seizure  and  sale  of  dis- 
tilled spirits  under  the  Internal  Revenue 
Law  for  nonpayment  of  the  tax  thereon, 
the  proceeds  are  applicable  on  such  tax, 
and,  if  sufficient,  extinguish  the  same ;  and 
in  an  action  by  the  government  on  a  dis- 
tiller's bond  to  recover  a  tax  on  spirits  an 
answer  containing  allegations  under  which 
the  defendant  is  entitled  to  prove  such  a 
state  of  facts  is  not  demurrable.  U.  S. 
Fidelity,  etc.,  Co.  v.  U.  S.,  (1907)  158 
Fed.  604,  85  C.  G.  A.  426,  affirming 
(1906)  144  Fed.  866. 

Inottmhered  premises. —  It  is  no  defense 
to  an  action  against  the  sureties  on  the 
bond  that  the  premises  were  incumbered 
by  certain  judgment  liens,  and  that  the 
officer  approved  the  bond  without  having 
the  property  made  free  from  incumbrances 
as  against  the  claims  of  the  government 
in  accordance  with  the  provisions  of  R.  S. 
sec.  3262,  infra,  p.  29.  Osborne  17.  U.  S., 
(1873)  19  WaU.  677,  22  U.  S.  (L.  ed.) 
208.  See  also  Hart  v.  U.  S.,  (1877)  95 
U.  S.  316,  24  U.  S.  (L.  ed.)  479;  U.  S.  v. 
Hosmer,  (1873)   26  Fed.  Cas.  No.  15,394. 

Negligence  of  revenue  officer. —  This  sec- 
tion not  only  contemplates  that  the  dis- 
tiller shall  comply  with  all  the  law  relat- 
ing to  distilleries,  and  pay  all  penalties 
and  fines  imposed  on  him  for  violation  of 
its  provisions,  but  also  that  he  shall  pay 
taxes  on  spirits  distilled  within  the  re- 
quired fifteen  days,  and  hence,  in  an  action 
on  a  distiller's  bond  for  failure  to  pay 
taxes  on  spirits  within  such  time,  it  was 
no  defense  that  the  spirits  were  seized  by 
a  revenue  officer  under  a  distress  warrant 
and  lost  through  the  officer's  negligence; 
the  breach  of  the  bond  being  the  distiller's 
failure  to  pay  the  taxes  within  the  time, 
or  to  warehouse  the  spirits  according  to 
law.  U.  S.  1?.  Sisk,  (1910)  176  Fed.  885, 
100  C.  C.  A.  355. 

A  surety  on  a  distiller's  bond  is  not 
relieved  from  liability  for  the  tax  upon 
spirits  lost  in  a  distillery  warehouse,  by 
the  fact  that  at  the  time  of  the  loss  the 
warehouse  was  in  the  possession  of  the 
collector,  who  had  seized  it  for  an  alleged 
violation  of  law,  and  that  the  loss  was 
through  the  negligence  of  the  custodian; 
his  remedy  in  such  case  being  by  an  ap- 
peal to  the  Secretary  of  the  Treasury  for 
an  abatement  of  the  tax,  under  R.  S.  sec. 
3221,  vol.  3,  p.  1031.  U.  S.  r.  Guest, 
(C.  C.  A.  4th  Cir.  1906)  143  Fed.  456, 
74  C.  C.  A.  590,  affirmed  (C.  C.  A.  4th 
Cir.  1906)    150  Fed.  121,  80  C.  C.  A.  75. 


That  the  collector  permitted  the  distiller 
to  remove  spirits  from  the  bonded  ware- 
house, more  than  sufficient  to  pay  all  the 
taxes  thereon,  without  first  requiring  pay- 
ment of  taxes  due  from  the  distiller,  does 
not  constitute  a  valid  defense  to  an  action 
on  the  bond.  U.  S.  r.  Hosmer,  (1873)  26 
Fed.  Cas.  Ko.  15,394.  See  also  Hart  v. 
U.  S.,  (1877)  95  U.  S.  316,  24  U.  S.  (L. 
ed.)  479. 

Irregularity  or  illegality  in  assessment, 
—  In  an  action  against  a  distiller  and  the 
sureties  on  his  bond  to  recover  taxes  due 
by  the  principal,  the  sureties  cannot  de- 
fend on  the  ground  of  any  irregularity  or 
illegality  in  the  assessment,  but  the  lax 
mu»t  be  paid,  and  the  remedies  pursued 
which  are  given  by  R.  S.  sees.  3220  and 
3226,  vol.  3,  pp.  1028,  1034.  U.  S.  V. 
Black,  (1874)  11  Blatchf.  638,  24  Fed. 
Cas.  No.  14,600. 

Spirits  lost  in  warehouse. —  The  sureties 
on  a  distiller's  bond  are  not  liable,  in  the 
first  instance,  for  taxes  on  spirits  which 
were  lost  after  being  placed  in  a  ware- 
house, and  thus  brought  within  the  ex- 
press terms  of  the  warehousing  bond, 
w^hatever  their  ultimate  liability  may  be 
should  the  remedy  by  suit  on  the  latter 
bond  prove  unavailing.  U.  S.  v.  Guest, 
(C.  C.  A.  4th  Cir.  1906)  143  Fed.  456, 
74  C.  C.  -A.  590,  affirmed  (C.  C.  A.  4th 
Cir.  1906)   150  Fed.  121,  80  C.  C.  A.  75. 

Declaration  on  bond. — ^In  U.  S.  v.  Zemel, 
(1905)  137  Fed.  989,  it  appeared  that  a 
declaration  on  an  indemnity  bond,  the 
condition  of  which  was  that  the  principal 
should  in  all  respects  comply  witn  the  re- 
q  irements  of  law  and  regulations  in  rela- 
tion to  the  duties  of  distillers,  was  de- 
murred to  on  the  grounds  that  the  breach 
of  said  condition  assigned  did  not  set 
forth  with  sufficient  cer&inty  the  law  and 
the  regulations  of  the  commissioner  of 
internal  revenue  alleged  to  have  been  vio- 
lated, or  the  law  under  wl^ich  such  regula- 
tions were  made,  or  that  any  such 
regulations  were  made.  It  was  held  that 
not  only  should  the  Act  prescribing  the 
penalty  be  set  forth  with  reasonable  cer- 
tainty, but  also  the  Act  authorizing  said 
commissioner  to  make  regulations  and  the 
fact  that  they  were  made  by  him  there- 
under, as  well  as  the  specific  regulation  or 
regulations  thus  authorized  and  made, 
which  were  violated. 

Rights  of  persons  claiming  liens. —  In 
proceedings  in  rem  against  the  real  estate 
used  and  occupied  as  a  distillery,  the  for- 
feiture attaches  without  regard  to  the 
owner's  culpability  or  to  the  interest  of 
outside  parties;  all  persons  claiming  liens 
against  the  property,  such  as  a  mechanic's 
lien,  should  apply  to  the  court  in  which 
the  proceedings  are  had  for  the  forfeiture 
and  sale  of  the  property,  to  be  allowed  to 
participate  in  the  proceeds  of  its  sale  to 
the  extent  of  the  claims.  Heidritter  1?. 
Elizabeth  Oil-Cloth  Co.,  (1881)  6  Fed. 
138. 
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Credit  for  proceeds  of  sale. —  Where  the  surety    on    the    distiller's    bond,    when 

government  made  an  assessment  against  a  charged  with  liability  for  the  assessment, 

distiller  of  the  tax  on  spirits  made  from  is  entitled  to  credit  for  the  part  of  the 

material  used  and  not  reported,  and  a  por-  tax  so  paid,  but  not  for  the  remainder  of 

tion  of  such   spirits  were  found,   seized,  the  proceeds  of  the  sale.    U.  S.  i;.  National 

and  sold,  and  the  tax  on  such  part  paid  Surety  Co.,  (1907)  157  Fed.  174,  84  C.  C. 

from,  the  proceeds,  it  was  held  that  the  A.  622. 

Sec.  3261 .  [Bond  not  to  be  approved  until  law  complied  with.]    No 

collector  shall  approve  the  bond  of  any  distiller  until  all  the  requirements 
of  the  law  and  all  regulations  made  by  the  Commissioner  of  Internal 
Revenue  in  relation  to  distilleries,  in  pursuance  thereof,  have  been  com- 
plied with.  Every  collector  who  violates  this  provision  shall  forfeit  and 
pay  two  thousand  dollars,  and  be  dismissed  from  office.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  SUt.  L.  131;  Act  of  Dec.  24,  1872,  ch.   13,  17 
SUt.  L.  401. 

Sec.  3262.  [Distiller  to  be  owner  in  fee-simple,  or  have  written  consent 
of  owner,  etc. —  bond  in  lien  of  consent  of  owner.]  No  bond  of  a  dis- 
tiller shall  be  approved,  unless  he  is  the  owner  in  fee,  unincumbered  by 
any  mortgage,  judgment,  or  other  lien,  of  the  lot  or  tract  of  land  on  which 
the  distillery  is  situated,  or  unless  he  files  with  the  collector,  in  connection 
with  his  notice,  the  written  consent  of  the  owner  of  the  fee,  and  of  any 
mortgagee,  judgment-creditor,  or  other  person  having  a  lien  thereon,  duly 
acknowledged,  that  the  premises  may  be  used  for  the  purpose  of  distilling 
spirits,  subject  to  the  provisions  of  law,  and  expressly  stipulating  that  the 
lien  of  the  United  States  for  taxes  and  penalties  shall  have  priority  of  such 
mortgage,  judgment,  or  other  incumbrance,  and  that  in  case  of  the  for* 
feiture  of  the  distillery  premises,  or  of  any  part  thereof,  the  title  of  the 
same  shall  vest  in  the  United  States,  discharged  from  such  mortgage,  judg- 
ment, or  other  incumbrance.  In  any  case  where  the  owner  of  a  distillery 
or  distilling-apparatus,  erected  prior  to  the  twentieth  day  of  July,  eighteen 
'  hundred  and  sixty-eight,  has  only  an  estate  for  a  term  of  years  or  other 
estate  less  than  fee-simple  in  the  lot  or  tract  of  land  on  which  the  distillery 
is  situated,  the  evidence  of  title  to  which  shall  have  been  duly  recorded 
prior  to  that  date;  or  in  like  case,  where  the  lease  or  other  evidence  of 
title  is  held  but  was  not  required  by  the  laws  of  the  State  to  be  recorded 
in  order  to  be  valid  at  the  time  of  its  execution;  or  in  any  case  of  such 
prior  erection  where  the  title  was  then,  and  has  continued  to  be,  in  litiga- 
tion; or  in  any  case  of  such  prior  erection  where  such  owner  is  possessed 
of  the  fee,  but  incumbered  with  a  mortgage  executed  and  duly  recorded 
prior  to  said  twentieth  of  July,  eighteen  hundred  and  sixty-eight,  and  not 
due,  or  in  any  case  of  such  prior  erection  where  the  fee  is  held  by  a  feme- 
covert,  minor,  person  of  unsound  mind,  or  other  person  incapable  of  giving 
consent,  as  hereinbefore  required,  the  value  of  such  lot  or  tract  of  land, 
together  with  the  building  and  distilling-apparatus,  shall  be  appraised  in 
the  manner  to  be  prescribed  by  the  Commissioner  of  Internal  Revenue ;  and 
the  collector  may,  at  the  discretion  of  the  Commissioner,  be  authorized  to 
accept,  in  lieu  of  the  said  written  consent  of  the  owner  of  the  fee,  the  bond 
of  such  distiller,  in  such  form  as  the  Commissioner  may  prescribe,  with  not 
less  than  two  sureties,  conditioned  that  in  case  the  distillery,  distilling- 
apparatus,  or  any  part  thereof,  shall  by  final  judgment  be  forfeited  for  the 
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violation  of  any  of  the  provisions  of  law,  the  obligors  shall  pay  the  amount 
stated  in  said  bond.  Said  sureties  shall  be  residents  of  the  collection-dis- 
trict or  county,  or  of  an  adjoining  county  in  the  same  State  in  which  the 
distillery  is  situated,  and  owners  of  unincumbered  real  estate  in  said  dis- 
trict or  county,  or  adjoining  county,  equal  to  such  appraised  value,  and  the 
penal  sum  of  said  bond  shall  be  equal  to  the  appraised  value  of  said  lot  or 
tract  of  land  together  with  the  buildings  and  distilling-apparatus :  Pro- 
videdy  That  in  case  of  any  distillery  sold  at  judicial  or  other  sale  in  favor 
of  the  United  States,  a  bond  may  be  taken  at  the  discretion  of  the  Com- 
missioner of  Internal  Revenue,  in  lieu  of  the  written  consent  required  by 
this  section,  and  the  person  giving  such  bond  may  be  allowed  to  operate  such 
a  distiUery  during  the  existence  of  the  right  of  redemption  from  such  sale, 
on  complying  with  all  the  other  provisions  of  law.  And  provided  also.  That 
the  collector  may  at  any  time,  at  the  discretion  of  the  Commissioner,  accept 
such  bond  as  is  authorized  to  be  given  by  the  distiller  in  lieu  of  the  written 
consent  of  the  owner  of  the  fee  in  the  case  of  a  distillery  erected  prior  to 
July  twentieth,  eighteen  hundred  and  sixty-eight,  notwithstanding  such 
distillery  has  since  then  been  increased  by  the  addition  of  land  or  buildings 
adjacent  or  contiguous  thereto,  not  owned  by  the  distiller  himself  in  fee; 
such  bond  to  be  for  and  in  respect  of  such  addition  only,  if  the  distillery 
be  one  which  the  distiller  owns  in  fee  or  in  respect  to  which  he  has  pro- 
cured the  written  consent  of  the  owner  of  the  fee  or  other  incumbrance, 
otherwise  to  be  for  and  in  respect  of  the  entire  distillery  as  increased  by 
such  addition.    [JB.  8J\ 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  127;  Act  of  April  10,  1869,  ch.  18,  16  Stat. 
L.  41;  Act  of  June  6,  1872,  ch,  315,  17  SUt.  L.  243;  Act  of  Dec.  24,  1872,  ch.  13,  17 
Stat.  L.  401. 

The  last  proTiao  was  added  by  Act  of  May  28,  1880,  ch.  108,  ft  2,  21  Sut.  L.  145. 

Protection  of  surety. — ^This  statute  does 
not  make  the  United  States  a  guarantor 
to  the  surety  that  the  distillery  property 
is  free  from  incumhranoes  at  the  time  of 
the  approval  of  the  bond  given  under 
R.  S.  sec  3260,  supra^  p.  26.  Osborne  r. 
U.  S.,  (1873)  19  WaU.  677,  22  U.  S. 
(L.  ed.)  208.  See  also  U.  S.  r.  Hoemer, 
(1873)  26  Fed.  Caa.  No.  15,394. 

Effect  of  waiver.— The  effect  of  a 
waiver  executed  by  the  owner  in  fee  of 
the  premises  is  not  to  convey  to  the  dis- 
tiller an  interest  in  the  premises,  nor  to 
give  to  the  government  anything  more 
than  a  first  or  prior  lien.  A  collector's 
sale  in  the  sumnuiry  mode  prescribed  in 
R.  S.  sec  3197.  vol.  3,  p.  1018,  passes 
nothing  more  than  the  interest  of  the 
delinquent  distiller,  and  in  order  to  affect 
the  interest  of  the  owner,  a  suit  in  equity 
in  which  he  is  made  a  party  should  be 
brought  under  the  provisions  of  R.  S. 
sec.  3207,  vol.  3.  p.  1022.  Mansfield  r. 
Excelsior  Refinins  Co.,  nS90)  135  U.  S. 
326.  10  S.  Ct.  S2o.  34  U.  S.  (L.  ed.)   162. 

Innocent  purchaser. —  The  lien  on  the 
land  whereon  the  distillerv  is  situated  is 

« 

ab?«oIute  and  unconditional  after  the  exe- 
cution of  the  waiver,  and  setnire-s  to  the 
government  a  lien  upon  the  distillery 
premises  as  against  an  innocent  purchaser 


without  notice.  Milan  Distilling  Go.  c. 
Tilson,  (ISSO)   17  Fed.  Cas.  Xo.  9.539. 

Interest  of  mortgagee. —  This  section 
'*  clearly  indicates  that  the  interest  of  an 
innocent  mortgagee  or  other  person  having 
a  lien  on  the  lot  or  tract  of  land  on  which 
the  distiUery  is  situated  would  not  other- 
wise be  included  in  a  forfeiture  for  acts 
of  the  owner  only.**  U.  S.  r.  Stowell, 
(1890)  133  U.  S.  1,  10  S.  Ct.  244,  33 
U.  S.  (L.  ed.)  555. 

A  bond  given  as  a  snbstitixte  for  the 
real  estate,  where  the  distiller  holds 
simply  a  leasehold  interest  therein,  is  to 
be  enforced  as  a  penalty  —  as  a  pimish- 
ment  for  fraud  —  and  is  not  intended  as 
security  simply.  In  an  action  on  the  bond, 
judgment  should  be  given  for  the  full 
amount  of  the  bond,  without  deducting  the 
amount  realized  from  the  sale  of  the  dis- 
tiller's personal  property.  U.  S.  c.  IjoA, 
(18S2)    14  Fed.  6S8. 

Forfeiture  of  real  estate. —  The  forfeit- 
ure of  real  estate  owned  by  the  offender 
is  limited  to  such  as  is  connected  with 
the  distillery,  to  facilitate  the  carrying 
on  of  the  business,  and  directly  or  indP 
rei^ilv  ctmducive  or  ctmtributorv  to  that 
end.  ?5ueh  a«  buildinjis.  yards,  inclosurea, 
^'ftitvj.  stables,  wine  cvllars.  etc..  used  in 
the  illicit  business,  but  does  not 
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to   the    whole   of   a   farm    consisting   of      of  Land,    (1870)    1  Sawy.   84,  26  U.  S. 
orchards,  vineyards,  pasture,  grain  fields,       (L.  ed.)   14,  767. 
and   woodland.     U.   S.   v.   Certain   Piece 

Sec.  3263.  [Plan  of  distillery.]  Every  distiller  and  person  intending 
to  engage  in  the  business  of  a  distiller  shall,  previous  to  the  approval  of 
his  bond,  cause  to  be  made,  under  the  direction  of  the  collector  of  the  dis- 
trict, an  ctccurate  plan  and  description,  in  triplicate,  of  the  distillery  and 
distilling-apparatus,  distinctly  showing  the  location  of  every  still,  boiler, 
doubler,  worm-tub,  and  receiving-cistern,  the  course  and  construction  of 
all  fixed  pii)es  used  or  to  be  used  in  the  distillery,  and  of  every  branch 
and  every  cock  or  joint  thereof,  and  of  every  valve  therein,  together  with 
every  plac6,  vessel,  tub,  or  utensil  from  and  to  which  any  such  pipe  leads,  or 
with  which  it  communicates ;  also  the  number  and  location  and  cubic  con- 
tents of  every  still,  mash-tub,  and  fermenting-tub,  the  cubic  contents  of 
every  receiving-cistern,  and  the  color  of  each  fixed  pipe,  as  required  in  this 
Title.  One  copy  of  said  plan  and  description  shall  be  kept  displayed  in 
some  conspiciious  place  in  the  distillery,  and  two  copies  shall  be  furnished 
to  the  collector  of  the  district,  one  of  which  shall  be  kept  by  him,  and  the 
other  transmitted  to  the  Commissioner  of  Internal  Revenue.  The  accuracy 
of  every  such  plan  and  description  shall  be  verified  by  the  collector,  the 
draughtsman,  and  the  distiller ;  and  no  alteration  shall  be  made  in  such  dis- 
tillery without  the  consent,  in  writing,  of  the  collector.  Any  alteration  so 
made  shall  be  shown  on  the  original,  or  by  a  supplemental  plan  and  descrip- 
tion, and  a  reference  thereto  noted  on  the  original,  as  the  collector  may 
direct;  and  any  supplemental  plan  and  description  shall  be  executed  and 
preserved  in  the  same  manner  as  the  original.     [R.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  128;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L. 
401. 

Certain  small  distilleries  were  exempt  by  the  Act  of  March  1,  1879,  ch.  125,  §  6, 
infra,  p.  93. 

Sec.  3264.  [Snrvey  of  distilleries.]  On  receipt  of  notice  that  any  per- 
son, firm,  or  corporation  wishes  to  commence  the  business  of  distilling,  the 
collector,  or  a  deputy  collector,  to  be  designated  by  him,  shall  proceed  in 
person,  at  the  expense  of  the  United  States,  with  the  aid  of  an  assistant 
designated  by  the  Commissioner  of  Internal  Revenue  for  the  purpose  of 
making  surveys  of  distilleries  in  that  district,  to  make  a  survey  of  such 
distillery  for  the  purpose  of  estimating  and  determining  its  true  spirit-pro- 
ducing capacity  for  a  day  of  twenty-four  hours.  In  all  surveys  forty-five 
gallons  of  mash  or  beer  brewed  or  fermented  from  grain  shall  represent  not 
less  than  one  bushel  of  grain,  and  seven  gallons  of  mash  or  beer  brewed 
or  fermented  from  molasses  shall  represent  not  less  than  one  gallon  of 
molasses,  except  in  distilleries  operated  on  the  sour  mash  principle,  in 
which  distilleries  sixty  gallons  of  beer  brewed  or  fermented  from  grain 
shall  represent  not  less  than  one  bushel  of  grain,  and  except  that  in  dis- 
tilleries where  the  filtration-aeration  process  is  used,  with  the  approval  of 
the  Commissioner  of  Internal  Revenue;  that  is,  where  the  mash  after  it 
leaves  the  mash  tub  is  passed  through  a  filtering  machine  before  it  is  run 
into  the  fermenting  tub,  and  only  the  filtered  liquor  passes  into  the  fer- 
menting tub,  seventy  gallons  of  beer  brewed  or  fermented  from  grain  shall 
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represent  not  less  than  one  bushel  of  grain.  The  provisions  hereof  relating 
to  filtration-aeration  process  shall  apply  only  to  sweet-mash  distilleries.  A 
written  report  of  such  survey  shall  be  made  in  triplicate,  of  which  one 
copy  shall  be  delivered  to  the  distiller,  one  copy  shall  be  retained  by  the 
collector,  and  one  copy  shall  be  transmitted  to  the  Commissioner  of  Internal 
Revenue,  and  the  survey  shall  take  effect  upon  the  delivery  of  such  copy  to 
the  distiller  Whenever  the  Commissioner  is  satisfied  that  any  report  of 
the  capacity  of  a  distillery  is  incorrect  or  needs  revision,  he  shall  direct  the 
collector  to  make  in  like  manner  another  survey  of  said  distillery,  and  the 
report  thereof  shall  be  made  and  deposited  as  hereinbefore  required :  Pro- 
vided,  That  the  survey  of  any  distillery  estimated  and  stated  by  the  dis- 
tiller, in  his  notice  of  intention  to  distill,  as  capable  of  distilling  not  more 
than  one  hundred  and  fifty  proof -gallons  of  distilled  spirits  every  twenty- 
four  hours  may  be  made  by  the  collector  or  by  a  deputy  collector  without 
the  aid  of  an  assistant ;  and  that  all  surveys  made  for  the  purpose  of  cor- 
recting clerical  errors  or  errors  of  computation  existing  in  the  report  of  a 
previous  survey,  and  all  surveys  made  for  the  purpose  of  changing  the 
true  spirit-producing  capacity  of  any  distillery  for  a  day  of  twenty-four 
hours  as  estimated  and  determined  by  a  previous  survey,  but  which  sur- 
ve3rs  do  not  require  the  remeasuring  of  the  f ermenting-tubs  in  a  grain  or 
molasses  distillery,  or  the  still  or  stills  in  a  distillery  of  apples,  peaches,  or 
grapes  exclusively,  may  be  made  without  taking  the  measurements  of  the 
fermenting  tubs  or  stills,  as  the  case  may  be,  and  without  revisiting  the  dis- 
tillery: And  provided  further,  That  the  Commissioner  of  Internal  Rev- 
enue may,  whenever  he  shall  deem  it  proper,  designate  an  officer,  agent,  or 
person  other  than  the  collector  or  deputy  collector,  to  make,  with  or  without 
the  aid  of  a  designated  assistant,  the  surveys  and  resurveys  hereinabove 
provided  for.    [JB.  S.] 

Aa  originally  enact«d  this  section  was  as  follows: 

**  Sec.  3264.  On  receipt  of  notice  that  any  person  wishes  to  commence  the  business 
of  distilling,  the  collector  shall  proceed,  at  the  expense  of  the  United  States,  with  the 
aid  of  an  assistant  designated  for  the  purpose  by  the  Commissioner  of  Internal 
Revenue,  to  make  a  survey  of  such  distillery,  for  the  purpose  of  estimating  and  deter- 
mining its  true  spirit-producing  capacity  for  a  dav  of  twenty-four  hours.  In  all 
surveys  forty-five  gallons  of  mash  or  beer  brewed  or  fermented  from  grain  shall  repre- 
sent not  less  than  one  bushel  of  grain,  and  seven  gallons  of  mash  or  beer  brewed  or 
fermented  from  molasses  shall  represent  not  less  than  one  gallon  of  molasses,  except 
in  disUlleries  operating  on  the  sour-mash  principle,  in  which  distilleries  sixty  gallons 
of  beer  brewed  or  fermented  from  grain  shall  represent  not  less  than  one  bushel  of 
grain.  A  written  report  of  such  survey  shall  be  made  in  triplicate,  of  which  one  copy 
shall  be  delivered  to  the  distiller,  one  copy  shall  be  retained  by  the  collector,  and  one 
copy  shall  be  transmitted  to  the  Commissioner  of  Internal  Revenue,  and  the  survey 
shall  take  effect  upon  the  delivery  of  such  copy  to  the  distiller.  Whcftiever  the  Com- 
missioner is  satisfied  that  any  report  of  the  capacitv  of  a  distillery  is  incorrect  or  needs 
revision,  he  shall  direct  the  collector  to  make,  in  like  manner,  another  survey  of  said 
distillery,  and  the  report  thereof  shall  be  made  and  deposited  as  hereinbefore  pro- 
vided."   Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  401. 

Various  verbal  changes  were  made  by  an  Act  of  March  1,  1879,  ch.  125,  J  5,  20  Stat. 
L.  334;  and  by  an  Act  of  June  22,  1910,  ch.  329,  $  1,  36  Stat.  L.  590,  the  second  sentence 
of  said  section  was  amended  and  the  third  sentence  added,  relating  to  the  filtration* 
aeration  process,  making  the  section  to  read  as  given  in  the  text. 

These  sentences  were  again  amended  by  an  Act  of  Sept.  8,  1916,  §  102 (i).  See 
Pamph.  Supp.  No.  8,  p.  110,  Fed.  Stat.  Ann.;  1918  Supp.  Fed.  Stat.  Ann. 

Conclusiveness  of  survey  and  estimate.  revenue.     Stevenson  v.  Beggs,   (1872)    17 

—  The  survey  and  estimate  of  producing  Wall.  182,  21  U.  S.  (L.  ed.)  624.    See  also 

capacity,  while  they  remain,  are  conclu-  Pahlman  t\  Raster,   ( 1873)   20  Wall.  189, 

sive,  though  subject  to  revision  under  the  22  U.  S.   (L.  ed.)  342. 

direction  of  the  commissioner  of  internal  So  long  as  a  survey  and  estimate  remain 
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unchanged  they  ooneluBively  determine 
the  producing  capacity  of  the  dietillery 
and  fix  the  minimum  tax  due  from  the 
distiller.  The  first  surrey  and  estimate 
are  valid  and  binding  until  abrogated  by 
authority  of  law,  and  they  could  only  be 
abrogated  by  a  new  surrey  and  estimate 
ordered  by  a  commissioner,  a  copy  d 
which  is  furaished  to  the  distiller.  An 
abortiye  attempt  to  make  a  new  estimate 
to  take  the  place  of  the  former  cannot 
have  the  effect  to  annul  it.  U.  S.  v.  Fer- 
rary, (1876)  93  U.  S.  625,  23  U.  S.  (L. 
ed.)  832.  See  also  Pahlman  t^.  Raster, 
(1873)  20  Wall.  189,  22  U.  S.  (L.  ed.) 
342;  U.  S.  V.  King,  (1871)  4  Ben.  476,  26 
Fed.  Cas.  No.  15,533. 

Method  of  estimate. — In  estimating  and 
determining  the  producing  capacity  of  the 
distiUeiy,  the  assessor  is  not  controlled  by 
the  notice  which  the  distiller  is  required 
to  give  him  under  R.  8.  sec.  3259,  eupra, 
p.  24,  and  does  not  base  his  calculations 
upon  the  period  of  fermentation  fixed  on 
that  notice.  The  object  of  that  section  is 
not  to  enable  the  distiller  to  determine 
for  himself  the  producing  capacity  of  his 
distillery,  and  thereby  partially  fix  the 
extent  of  his  liability  to  taxation,  but  to 
furnish  protection  against  frauds,  and  pos- 
sibly to  assist  in  the  ascertainment  of  the 
quantity  of  spirits  actually  distilled,  and 
if  it  is  intended  to  bear  at  all  upon  the 
estimate  of  the  producing  capadty  of  the 
distillery,  it  can  only  be  regarded  as  sug- 
gestive, not  as  controlling.  Pahlman  t>. 
Raster.  (1873)  20  Wall.  189,  22  U.  S. 
(L.  ed.)  342. 

<*  One  copy  shall  be  delivered  to  the  dis- 
tiller.''—  In  an  action  on  a  distiller's  bond, 
to  a  defense  that  a  copy  of  the  official 
survey  had  not  been  served  on  the  dis- 
tillers, it  was  held  that  an  indorsement, 
written  on  the  report  of  the  survey  which 
had  been  made :  "  We  hereby  accept  the 
within  survey,  and  consider  the  same  as 
binding  upon  us  on  and  after  this  date, 


September  12,  1873.  John  B.  Wright. 
Thomas  Tudcer,"  signed  by  the  distillers 
when  the  bond  sued  on  was  executed,  was 
a  waiver  of  a  delivery  of  a  copy  of  the 
report  to  the  distillers.  Wright  v,  U.  S.» 
(1883)  108  U.  S.  281,  2  S.  Ot.  633,  27 
U.S.  (L.  ed.)  727. 

Liability  under  R.  S.  3309. —  The  dis- 
tiller is  not  liable,  tmder  the  eighty  per 
cent,  clause  of  R.  S.  sec.  3309,  infraf 
p.  64,  until  a  copy  of  the  survey  in  which 
tiie  tax  is  assessed  has  been  delivered  to 
him  as  required  by  this  section.  "The 
purpose  of  the  reouirement  of  delivering 
a  copy  to  the  distiller,  which  is  manifestly 
to  make  certain  to  him  that  he  will  be 
held  liable  for  a  definite  number  of  gal- 
lons, at  all  events,  whether  his  distillery 
makes  it  or  not,  affords  an  argument  of 
weight,  that  until  he  has  this  official  in- 
formation a  rule  so  harsh  was  not  to  be 
applied  to  him."  Peabody  v.  Stark, 
(1872)  16  Wall.  240,  21  U.  a  (L.  ed.) 
311. 

In  commenting  on  the  case  of  Peabody 
V.  Stark,  supraf  the  court  said,  in  U.  S.  v. 
Black,  (1874)  11  Blatchf.  548,  24  Fed. 
Cas.  No.  14,600:  "The  court  held  that 
the  distiller  does  not  become  liable,  under 
the  80  per  cent,  clause,  until  a  copy  of  the 
survey  has  been  delivered  to  him,  and 
that,  having  shown  affirmatively  that  no 
copy  was  left  with  him,  he  was  entitled 
to  recover.  But  the  court  did  not  decide 
that,  in  an  action  upon  a  bond,  it  was 
necessary  for  the  government,  in  making 
their  prima  facie  case,  to  prove  affirma- 
tively the  performance  of  all  the  acts, 
other  than  those  conferring  jurisdiction 
upon  the  assessor,  required  by  the  statute 
prior  to  the  making  01  the  assessment.  In 
this  case,  no  evidence  was  offered  by  the 
defendants^  in  regard  to  the  delivery  of 
the  survey  to  the  distiller.  As  the  case 
stands,  it  will  be  presumed  that  the  duties 
imposed  by  the  statute  upon  public  officers 
were  properly  performed." 


Sec.  3265.  [Notice  by  manufacturer  of  a  still  —  penalty  for  setting  up 
still  without  permit.]  Any  person  who  manufactures  any  still,  boiler,  or 
other  vessel  to  be  used  for  the  purpose  of  distilling,  shall,  before  the  same 
is  removed  from  the  place  of  manufacture,  notify  in  writing  the  collector  of 
the  district  in  which  such  still,  boiler,  or  other  vessel  is  to  be  used  or  set  up, 
by  whom  it  is  to  be  used,  its  capacity,  and  the  time  when  the  same  is  to  be 
removed  from  the  place  of  manufacture ;  and  no  such  still,  boiler,  or  other 
vessel  shall  be  set  up  without  the  permit  in  writing  of  the  said  collector 
for  that  purpose ;  and  any  person  who  sets  up  any  such  still,  boiler,  or  other 
vessel,  without  first  obtaining  a  permit  from  the  said  collector  of  the  dis- 
trict in  which  such  still,  boiler,  or  other  vessel  is  intended  to  be  used,  or 
who  fails  to  give  such  notice,  shall  pay  in  either  case  the  sum  of  five  hun- 
dred dollars,  and  shall  forfeit  the  distilling-apparatus  thus  removed  or  set 
up  in  violation  of  law.    [R,  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  130;  Act  of  Dec.  24.  1872,  ch.  13.  17  Stat.  L. 
401* 
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Indictable  offense. — ^An  indictment  will 
lio  to  recover  the  penalty  imposed  b^  this 
section  for  setting  up  a  copper  still,  to 
be  used  for  the  purpose  of  distilling  with- 
out first  obtaining  a  permit.  U.  S.  v. 
Craft,  (1890)  43  Fed.  374. 

Insufficient  indictment. — An  indictment 
charging  the  def aidant  with  failure  to 
notify  a  collector  of  internal  revenue  con- 


cerning a  still  which  he  has  made  is  in- 
sufficient when  it  fails  to  charge  affirma- 
tively that  the  still  was  IntenMied  to  be 
used  within  the  United  States,  or  for  dis- 
tilling spirits,  or  that  it  was  the  defend- 
ant that  failed  to  give  the  notice.  U.  S. 
r.  Reed,  (1868)  1  Lowell  232,  27  Fed.  Gas. 
No.  16,136. 


Sec.  3266.  [Distillisg  on  certain  premises  prohibited — penalty.]    No 

person  shall  use  any  still,  boiler,  or  other  vessel,  for  the  purpose  of  distilling, 
in  any  dwelling-house,  or  in  any  shed,  yard,  or  inclosure  connected  with 
any  dwelling-house,  or  on  board  of  any  vessel  or  boat,  or  in  any  building, 
or  on  any  premises  where  beer,  lager-beer,  ale,  porter,  or  other  fermented 
liquors,  vinegar,  or  ether,  are  manufactured  or  produced,  or  where  sugars 
or  sirups  are  refined,  or  where  liquors  of  any  description  are  retailed,  or 
where  any  other  business  is  carried  on;  or  within  six  hundred  feet  in  a 
direct  line  of  any  premises  authorized  to  be  used  for  rectifying ;  and  every 
person  who  does  any  of  the  acts  prohibited  by  this  section,  or  aids  or  assists 
therein,  or  causes  or  procures  the  same  to  be  done,  shall  be  fined  one  thou- 
sand dollars  and  imprisoned  for  not  less  than  six  months  nor  more  than  two 
years,  in  the  discretion  of  the  court,  for  each  such  offense :  Provided,  That 
saleratus  may  be  manufactured,  or  meal  or  fiour  ground  from  grain,  in  any 
building  or  on  any  premises  where  spirits  are  distilled;  but  such  meal  or 
flour  shall  be  used  only  for  distillation  on  the  premises :  Provided  further, 
That  any  boiler  used  in  generating  steam  or  heating  water  to  be  used  in 
any  distillery,  may  be  located  in  any  other  building  or  on  any  other  prem- 
ises to  be  connected  with  such  still  or  boiling-tubs,  by  suitable  pipes  or  other 
apparatus,  or  the  steam  from  such  boiler  in  the  distillery  may  be  conveyed 
to  other  premises  to  be  used  for  manufacturing  or  other  purposes.    [R.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  154;  Act  of  July  20,  1868,  ch.  186,  15  Stat. 
L.  130;  Act  of  June  6,  1872,  ch.  315,  17  Stat  L.  239. 


Constitutional. —  The  provision  that  dis- 
tilling shall  not  be  carried  on  within  six 
hundred  feet  of  a  rectifying  establishment 
is  not  an  unwarrantable  interference  with 
the  use  and  disposition  of  property.  "  If 
the  kind  of  business  to  which  the  owner 
wishes  to  appropriate  his  property  is  such 
as  to  afford  great  and  unusual  facilities 
for  secreting  what  may  be  the  actual 
product  of  a  business,  and  thus  to  evade 
the  tax  which  is  due  to  the  government, 
then  the  Congress  of  the  United  States, 
within  the  authority  which  it  has  to  col- 
lect the  tax  which  may  be  imposed,  can 
prescribe  the  modes,  conditions,  and  limi- 
tations under  which  that  business  can  be 
transacted."  Mason  v.  Rollins,  (1869)  2 
Biss.  99,  16  Fed.  Cas.  No.  9,252. 

Indictment. — ^An  indictment  is  defective 
which  alleges  the  use  of  a  still,  boiler, 
or  other  vessel  on  certain  premises  .where 
vinegar  was  manufactured  or  produced, 
as  it  should  appear  that  vinegar  was 
manufactured  or  produced  in  the  building 
and  on  the  premises  referred  to  at  the 
time  the  still  and  other  vessels  were  used 
for  the  purpose  of  distilling.     '*  The  two 


facts  must  co-exist  in  order  to  constitute 
the  offense  described  in  the  statute."  U 
S.  17.  Simmons,  (1877)  96  U.  S.  360,  24 
U.  S.  (L.  ed.)  819.  See  U.  S.  v.  Two 
Barrels,   (1867)   28  Fed.  Cas.  No.  16,575. 

In  an  indictment  drawn  under  that  por- 
tion of  this  section  which  prohibits  the 
use  of  a  still,  boiler,  or  other  vessel,  for 
the  purpose  of  distilling,  in  any  building 
or  on  premises  where  vinegar  is  manu- 
factured or  produced,  it  is  not  sufficient 
to  charge  the  offense  in  the  words  of  the 
statute,  when  the  djefendant  was  not 
charged  with  using  the  still,  boiler,  and 
other  vessels  himself,  but  only  with  caus- 
ing and  procuring  some  one  else  to  use 
them ;  the  name  of  that  person  should  have 
been  given,  or,  if  unknown  to  the  grand 
jurors,  the  fact  should  have  been  stated  in 
the  indictment.  U.  S.  v.  Simmons,  (1877) 
96  U.  S.  360,  24  U.  S.  (L.  ed.)  819. 

An  allegation  that  the  vessels  were  used 
"for  the  purpose  of  distilling  within  the 
intent  and  meaning  of  the  internal  rev- 
enue laws  of  the  United  States,"  is  dis- 
tinct and  broad  enough  to  advise  the  ac- 
cused of  the  nature  of  the  offense  charged, 
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without  an  averment  that  the  spirits  dis- 
tilled were  alcoholic.  U.  S.  v.  Simmons, 
(1877)  96  U.  S.  3eO,  24  U.  S.  (L.  ed.) 
819. 

Scienter. — An  indictment  charging  that 
the  defendants  unlawfully  did  use  a  still 
for  the  purpose  of  distilling  spirits  on 
premises  where  ale  was  manufactured  is 
sufficient  without  averring  knowledge. 
*^  When  a  statute  prohibits  generally  and 
is  silent  as  to  intention,  it  is  clear  that 
the  pleader  need  not  aver  knowledge.  .  .  . 
Here  the  statute  prohibits  the  use  of  a 
still  for  the  purpose  of  distilling,  l^is 
indictment  charges  an  act  such  as  is 
described  in  the  statute,  done  for  the  pur- 
pose specified  in  the  statute,  and,  conse- 
quently, charges  the  offense  created  by  the 


statute."    U.  S.  v.  Malone,  (1881)  9  Fed. 
897. 

Former  acquittaL — An  acquittal  on  an 
indictment  charging  the  defendant  with 
carrying  on  the  business  of  a  distiller 
without  having  paid  the  special  tax,  where 
the  ground  of  acquittal  was  that  the  de- 
fendant was  not  a  principal  in  the  busi- 
ness, is  not  a  bar  to  an  indictment  under 
this  section  charging  him  with  using  a 
still  for  the  purpose  of  distilling  in  a  cer- 
tain dwelling  house,  though  the  evidence 
on  the  trial  of  the  first  indictment  showed 
that  the  place  was  the  same  dwelling 
house  specified  in  the  later  indictment. 
U.  S.  V.  Flecke,  (1868)  2  Ben.  456,  25 
Fed.  Cas.  No.  15,120. 


Sec.  3267.  [Beceiving-cistenui  in  distilleries.]  The  owner,  agent,  or 
superintendent  of  any  distillery  established  as  hereinbefore  provided,  shall 
erect,  in  a  room  or  building  to  be  provided  and  used  for  that  purpose,  and 
for  no  other,  and  to  be  constructed  in  the  manner  to  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  two  or  more  receiving-cisterns,  each  to 
be  at  least  of  sufficient  capacity  to  hold  all  the  spirits  distilled  during  the 
day  of  twenty-four  hours,  into  which  shall  be  conveyed  all  the  spirits  pro- 
duced in  said  distillery ;  and  each  of  said  cisterns  shall  be  so  constructed  as 
to  leave  an  open  space  of  at  least  three  feet  between  the  top  thereof  and 
the  floor  or  roof  above,  and  of  not  less  than  eighteen  inches  between  the 
bottom  thereof  and  the  floor  below,  and  shall  be  so  situated  that  the  officer 
can  pass  around  the  same,  and  shall  be  connected  with  theT  outlet  of  the 
worm  or  condenser  by  suitable  pipes  or  other  apparatus,  so  constructed  as 
always  to  be  exposed  to  the  view  of  the  officer,  and  so  connected  and  con- 
structed as  to  prevent  the  abstraction  of  spirits  while  passing  from  the 
outlet  of  the  worm  or  condenser  back  to  the  still  or  doubler,  or  forward  to 
the  receiving-cistern.  Such  cisterns  and  the  room  in  which  they  are  con- 
tained shall  be  in  charge  and  under  the  lock  and  seal  of  the  internal-revenue 
ganger  designated  for  that  duty;  and  all  locks  and  seals  required  by  law 
shall  be  provided  by  the  Commissioner  of  Internal  Revenue,  at  the  expense 
of  the  United  States;  and  the  keys  shall  be  in  charge  of  the  collector  or 
such  ganger  as  he  may  (designate.  On  the  third  day  after  the  spirits  are 
conveyed  into  such  cistern  they  shall  be  drawn  oflP  into  casks,  under  the 
supervision  of  such  ganger,  in  the  presence  of  the  storekeeper,  and  be 
removed  directly  to  the  distillery  warehouse ;  but  on  special  application  to 
the  collector  by  the  owner,  agent,  or  superintendent  of  any  distillery,  the 
spirits  may  be  drawn  off  from  the  said  cisterns,  under  the  supervision  of 
the  ganger,  at  any  time  previous  to  the  third  day.    [22.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  131;  Act  of  June  6,  1872,  ch.  316,  17 
Stat.  L.  239;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  401. 

Certain  small  distilleries  were  to  be  exempt  from  these  restrictions  by  the  Act  of 
March  1,  1879,  ch.  125,  §  6,  infra,  p.  93. 


Liability  to  penalty. — ^Failure  to  comply 
with  the  requirements  of  this  section  was 
held  to  subject  the  offender  to  the  penalty 
prescribed  by  R.  S.  sec  3456,  infra,  p. 
318.  U.  S.  V.  McKim,  (1869)  26  Fed.  Cas. 
No.  15,693. 


Sedistillation  in  doubler. —  The  Attor- 
ney-General answered  the  foUowing  ques- 
tion in  the  affirmative:  "Whether  the 
law  of  July  20,  1868.  authorizes  the  dis- 
tiller to  convey  from  the  outlet  of  the 
worm  the  product  of  his  distillation  to  a 
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still    or    doubler    through    which    such  the  same  has  not  reached  the  condition  of 

product  has  not  passed  before  reaching  proof-spirits,  but  still  continues  to  be  low 

the  worm  and  authorizes  him  to  redistill  wines,  with  a  view  to  carry  it  back  for 

such  product  in  such  still  or  doubler  ? "  further  distillation,*  was  ruled  by  the  At- 

(1868)   12  Op.  Atty.-Gen.  623.  torney-General  not  to  be  a  violation  of  the 

Tank   receptacle.— An   arrangement   by  Act   of   July   20,    1868.      (1868)    12   Op. 

which,  a  tank  is  interposed  as  a  receptacle  Atty.-Geu.  5^3. 
for  the  product  of  distillation,  so  far  as 


Sec.  3268.  [Breaking  locks,  gaining  access  to  cistern,'  etc. —  penalty.] 
Every  person  who  destroys,  breaks,  injures,  or  tampers  with  any  lock  or 
seal  which  may  be  placed  on  any  cistern-room  or  building  by  the  duly 
authorized  officers  of  the  revenue,  or  opens  said  lock  or  seal,  or  the  door  to 
said  cistern-room  or  building,  or  in  any  manner  gains  access  to  the  contents 
therein,  in  the  absence  of  the  proper  officer,  shall  be  fined  not  less  than  five 
hundred  dollars  nor  more  than  five  thousand  dollars,  and  imprisoned  not 
less  than  one  year  nor  more  than  three  years.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  141. 

Sec.  3269.  [Furnaces,  tubs,  doublers,  worm-tanks — penalty.]     The 

door  of  the  furnace  of  every  still  or  boiler  used  in  any  distillery  shall  be  so 
constructed  that  it  may  be  securely  fastened  and  locked.  The  fermenting- 
tubs  shall  be  so  placed  as  to  be  easily  accessible  to  any  revenue  officer,  and 
each  tub  shall  have  distinctly  painted  thereon  in  oil-colors  its  cubic  contents 
in  gallons  and  the  number  of  the  tub.  There  shall  be  a  clear  space  of  not 
less  than  one  foot  around  every  wood-still,  and  not  less  than  two  feet 
around  every  ^oubler  and  worm-tank.  The  doubler  and  worm-tanks  shall 
be  elevated  not  less  than  one  foot  from  the  fioor;  and  every  fixed  pipe  to 
be  used  by  the  distiller,  except  for  conveyance  of  water,  or  of  spent  mash 
or  beer  only,  shall  be  so  fixed  and  placed  as  to  be  capable  of  being  examined 
by  the  officer  for  the  whole  of  its  length  or  course,  and  shall  be  painted,  and 
kept  painted,  as  follows,  that  is  to  say :  Every  pipe  for  the  conveyance  of 
mash  or  beer  shall  be  painted  of  a  red  color ;  every  pipe  for  the  conveyance 
of  low- wines  back  into  the  still  or  doubler  shall  be  painted  blue;  every 
pipe  for  the  conveyance  of  spirits  shall  be  painted  black,  and  every  pipe 
for  the  conveyance  of  water  shall  be  painted  white.  Whenever  any  fixed 
pipe  is  used  by  any  distiller  which  is  not  painted  or  kept  painted  as  herein 
directed,  or  which  is  painted  otherwise  than  as  herein  directed,  he  shall 
forfeit  the  sum  of  one  thousand  dollars.    [JB.  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  131. 

Redistillation. —  The     Attorney-General  second  distillation  as  it  passes  from  the 

answered   the   following   question   in   the  worm  connected  with  such  second  still  or 

affirmative :      "  Whether   the    distiUer    is  receptacle,  the  proof-spirit  being  carried 

authorized  to  convey  the  product  of  his  forward  to  the  receiving  cistern,  and  the 

distillation   from   the  original   stiU   first  low    wines,    not    back    to    the    still    or 

to  a  tank  and  thence  to  another  recep-  doubler,     but     to     the     above-mentioned 

tacle,  whether  called  a  doubler  or  second  tank?"     (1868)  12  Op.  Atty.-Gen.  523. 
still,  and  to  separate  the  product  of  the 

Sec.  3270.  [Apparatus  and  fastenings.]  The  Commissioner  of  Internal 
Revenue  is  authorized  to  order  and  require  such  changes  of  or  additions 
to  distilling  apparatus,  connecting-pipes,  pumps,  or  cisterns,  or  any  machin- 
ery connected  with  or  used  in  or  on  the  distillery  premises,  or, may  require 
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to  be  put  on  any  of  the  stills,  tubs,  cisterns,  pipes,  or  other  vessels,  such 
fastenings,  locks,  or  seals  as  he  may  deem  necessary.     [£.  S.] 

Act  of  Jiuie  6,  1872,  ch.  316,  17  Stat.  L.  239. 

Sec.  3271.  [Distillery  warehouse.]  Every  distiller  shall  provide,  at  his 
own  expense,  a  warehouse,  to  be  situated  on  and  to  constitute  a  part  of  his 
distillery  premises,  and  to  be  used  only  for  the  storage  of  distilled  spirits 
of  his  own  manufacture  until  the  tax  thereon  shall  have  been  paid ;  but  no 
dwelling-house  shall  be  used  for  such  purpose,  and  no  door,  window,  or 
other  opening  shall  be  made  or  permitted  in  the  walls  of  such  warehouse 
leading  into  the  distillery  or  into  any  other  room  or  building;  and  such 
warehouse,  when  approved  by  the  Commissioner  of  Internal  Revenue,  on 
report  of  the  collector,  is  hereby  declared  to  be  a  bonded  warehouse  of  the 
United  States,  to  be  known  as  a  distillery  warehouse,  and  shall  be  under  the 
direction  and  control  of  the  collector  of  the  district,  and  in  charge  of  an 
internal-revenue  store-keeper,  assigned  thereto  by  the  Commissioner. 
[R.  8,] 

Act  of  July  20,  1868,  ch.  186, 15  Stat.  L.  130;  Act  of  June  6,  1872,  ch.  316,  17  Stat.  L. 
239. 


Possession. —  The  owner  of  the  spirits 
and  the  warehouse  is,  in  point  of  law,  in 
possession  of  the  spirits,  even  though,  for 
the  purpose  of  guardianship  over  the 
rights  and  interests  of  the  government  in 
the  tax  due  thereon,  the  inspector  be 
deemed  to  have  a  joint  custody  with  him; 
and  the  spirits  are  subject,  with  the  other 
property  of  the  distillery,  to  forfeiture  for 
fraud.  U.  S.  v.  Thirty-six  Barrels  High 
Wines,  (1870)  7  Blatchf.  459,  28  Fed. 
Gas.  No.  16,468. 

The  joint  custody  and  control  of  a 
bonded  warehouse  by  the  federal  store- 
keeper and  the  warehouse  proprietor,  as 
provided  by  this  section  and  R.  S.  sees. 
3272-3275  foUowing,  does  not  constitute 
such  change  of  possession  of  the  liquor 
stored  therein  as  to  destroy  the  presump- 
tion of  ownership  thereof  by  the  distiller. 
Hannis  Distilling  Ck)*  v.  Berkeley  County 
Ct.,  (1907)  62  W.  Va.  442,  69  S.  E.  1051. 
The  government  requires  distillers  to 
furnish  distillery  warehouses,  subject  to 
approval  of  the  commissioner  of  internal 
revenue.  It  has  placed  them  under  the 
direction  and  control  of  collectors  and  in 
immediate  charge  of  storekeepers  with  the 
keys.  It  has  through  severe  penalties 
guarded  against  removal  of  whiskey  until 
the  tax  is  paid.  While  these  means  of  con- 
trol and  protection  do  not  divest  the  dis- 
tiller of  title  to  either  warehouse  or 
whiskey,  it  is  plain  that  during  the  time 
of  storage  he  is  made  to  surrender  the 
dominion  and  control  of  an  owner.  This 
is  none  the  less  true  because  the  ''duty 
which  revenue  officers  owe  in  regard  to  the 
security  of  the  warehouse  and  the  safe- 
keeping of  the  spirits  therein  "  is  to  the 
fovemment.  Nor  is  such  surrender  of 
ominion  and  control  affected  by  the  joint 
custody  of  the  warehouse  that  is  given  to 
the  storekeeper  and  proprietor.    His  prop- 


erty is  so  exclusively  held  and  dominated 
by  the  government,  that  not  even  his 
creditors  can  seize  it  through  attachment 
or  other  process.  Pattison  v.  Dale,  (C.  O. 
A.  6th  Cir.  1912)  196  Fed.  5,  115  C.  C.  A. 
639. 

Government  assumes  no  responsibility 
for  safekeeping. —  The  deposit  of  spirits 
in  warehouse  is  solely  for  the  benent  of 
the  distiller,  and  to  enable  him  to  give 
bond  for  the  payment  of. the  tax  on  the 
spirits  instead  of  paying  the  tax  at  once, 
and  the  government  assumes  no  respon- 
sibility for  their  safekeeping.  The  steal- 
ing of  spirits  from  the  warehouse  by  rea- 
son of  the  omission  of  the  revenue  officers 
to  provide  sufficient  locks  on  the  doors 
affords  no  defense  either  to  the  principal 
or  to  the  sureties  in  an  action  on  the  bond 
for  the  taxes.  U.  S.  v.  Witten,  (1892)  143 
U.  S.  76,  12  S.  Ct.  372,  36  U.  S.  (L.  ed.) 
81. 

*' Bonded  warehouse." — In  U.  8.  «. 
Powell,  (1871)  14  Wall.  493,  20  U.  S.  (L. 
ed.)  72€,  it  was  held  that  a  distillery 
warehouse  was  a  bonded  warehouse  within 
the  meaning  of  the  ioint  resolution  of 
March  29,  1869,  providing  that  "  the  pro- 
prietors of  all  internal  revenue  bonded 
warehouses  shall  reimburse  to  the  United 
States  the  expenses  and  salary  of  all 
storekeepers  or  other  officers  in  charge  of 
such  warehouses." 

Authority  of  sheriff. — ^A  sheriff  has  no 
right,  as  R.  S.  sees.  3294  and  3295,  infra, 
pp.  54,  55,  preclude  the  exercise  of 
such  authority,  to  enter  a  bonded  ware- 
house of  the  United  States  and  seize 
spirits  held  therein  for  government  tax, 
as  the  property  of  the  defendant  in  an 
execution  in  his  hands,  even  though  he 
may  offer  to  pay  the  tax.  McCullough  v. 
Large,  (1884)  20  Fed.  309. 
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Sec.  3272.  [When  a  warehouse  becomes  imsafe.]  Whenever  in  tbe 
opinion  of  the  Commissioner  of  Internal  Revenue  any  distillery  or  other 
warehouse  is  unsafe  or  unfit  for  use,  or  the  merchandise  therein  is  for  any 
reason  liable  to  loss  or  great  wastage,  he  may  discontinue  such  warehouse, 
and  require  the  merchandise  therein  to  be  transferred  to  such  other  ware- 
house as  he  may  designate  and  within  such  time  as  he  may  prescribe.  Such 
transfer  shall  be  made  under  the  supervision  of  the  collector,  or  of  such 
other  oflScer  as  may  be  designated  by  the  Commissioner,  and  the  expense 
thereof  shall  be  paid  by  the  owner  of  the  merchandise.  Whenever  the 
owner  of  such  merchandise  fails  to  make  such  transfer  within  the  time 
prescribed,  or  to  pay  the  just  and  proper  expense  of  such  transfer,  as  ascer- 
tained and  determined  by  the  Commissioner,  such  merchandise  may  be 
seized  and  sold  by  the  collector  in  the  same  manner  as  goods  are  sold  upon 
distraint  for  taxes,  and  the  proceeds  of  such  sale  shall  be  applied  to  the 
payment  of  the  taxes  due  thereon  and  the  costs  and  expenses  of  such  sale 
and  removal,  and  the  balance  paid  over  to  the  owner  of  such  merchandise. 
[B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  149. 

Further  provisions  relating  to  the  discontinuance  of  bonded  warehouses  were  made 
by  the  Act  of  March  3,  1877,  ch.  114,  §  7,  infra,  p.  91;  and  the  Act  of  Aug.  27,  1894, 
ch.  349,  §  67,  infra,  p.  109.  >,/»!'» 

Sec.  3273.  [Store-keepers  have  charge  under  direction  of  coUector.] 

The  store-keeper  assi^ed  to  any  distillery  warehouse  shall  also  have  charge 
of  the  distillery  connected  therewith;  and  every  store-keeper  shall  have 
charge  of  the  warehouse  to  which  he  is  assigned,  and  of  such  distillery, 
under  the  direction  of  the  collector  controlling  the  same.    [22.  8.] 

Act  of  July  20,  1868,.  ch.  186,  15  Stat.  L.  134,  146. 

Sec.  3274.  [Gustody  and  management  of  warehouse.]  Every  distillery 
warehouse  shall  be  in  the  joint  custody  of  the  store-keeper  and  the  pro- 
prietor thereof.  It  shall  be  kept  securely  locked,  and  shall  at  no  time  be 
unlocked,  or  opened,  or  remain  open,  unless  in  the  presence  of  such  store- 
keeper, or  other  person  who  may  be  designated  to  act  for  him,  as  provided 
by  law;  and  no  articles  shall  be  received  in  or  delivered  from  such  ware- 
house except  on  an  order  or  permit  addressed  to  the  store-keeper  and  signed 
by  the  collector  having  control  of  the  warehouse.    [R.  8.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  146. 

Sec.  3275.  [Distiller  to  keep  distillery  accessible.]  No  fence  or  wall 
of  a  height  greater  than  five  feet  shall  be  erected  or  maintained  around  the 
premises  of  any  distillery,  so  as  to  prevent  easy  and  immediate  access  to 
such  distillery.  And  every  distiller  shall  furnish  to  the  collector  of  the 
district  as  many  keys  of  the  gates  and  doors  of  the  distillery  as  may  be 
required  by  the  collector,  from  time  to  time,  for  any  revenue  officer  or 
other  person  who  may  be  authorized  to  make  survey  or  inspection  of  the 
premises,  or  of  the  contents  thereof ;  and  said  distillery  shall  be  kept  always 
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accessible  to  any  oiBcer  or  other  person  having  any  such  key.  Every  per- 
son who  violates  any  of  the  foregoing  provisions  of  this  section  by  negli- 
gence or  refusal,  or  otherwise,  shall  pay  a  penalty  of  five  hundred  dollars. 
[R.  S.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  132;  Act  of  Dec  24,  1872,  eh.  13,  17  Stat  L. 
401. 

Sec.  3276.  [Power  of  revenue  officers  to  enter  and  examine  distilleries 
—  penalty  for  obstructing  officer.]  It  shall  be  lawful  for  any  revenue 
officer  at  all  times,  as  well  by  night  as  by  day,  to  enter  into  any  distillery 
or  building  or  place  used  for  the  business  of  distilling,  or  used  in  connection 
therewith  for  storage  or  other  purposes,  and  to  examine,  gauge,  measure, 
and  take  an  account  of  every  still  or  other  vessel  or  utensil  of  any  kind, 
and  of  all  low-wines,  and  of  the  quantity  and  gravity  of  all  mash,  wort,  or 
beer,  and  of  all  yeast,  or  other  compositions  for  exciting  or  producing 
fermentation  in  any  mash  or  beer,  of  all  spirits  and  of  all  materials  for 
making  or  distilling  spirits,  which  may  be  in  any  such  distillery  or  prem- 
ises, or  in  possession  of  the  distiller.  .  And  whenever  any  internal-revenue 
officer,  or  any  person  called  by  him  to  his  aid,  is  hindered,  obstructed,  or 
prevented  by  any  distiller  or  by  any  workman,  or  other  person  acting  for 
such  distiller,  or  in  his  employ,  from  entering  into  any  such  distillery  or 
building  or  place  as  aforesaid ;  or  any  such  officer  is  by  the  distiller,  or  his 
workman,  or  any  person  in  his  employ,  prevented  or  hindered  from,  or 
opposed,  or  obstructed,  or  molested  in  the  performance  of  his  duty  under  the 
internal-revenue  laws,  in  any  respect,  the  distiller  shall  forfeit  the  sum  of 
one  thousand  dollars.  And  whenever  any  officer,  having  demanded  admit- 
tance into  a  distillery  or  distillery  premises,  and  having  declared  his  name 
and  office,  is  not  admitted  into  such  distillery  or  premises  by  the  distiller 
or  other  person  having  charge  thereof,  it  shall  be  lawful  for  such  officer 
at  all  times,  as  well  by  night  as  by  day,  to  break  open  by  force  any  of  the 
doors  or  windows,  or  to  break  through  any  of  the  walls  of  such  distillery 
or  premises  necessary  to  be  broken  open  or  through,  to  enable  him  to  enter 
the  said  distillery  or  premises;  and  the  distiller  shall  forfeit  the  sum  of 
not  exceeding  one  thousand  dollars.    [22.  S:] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  139. 

The  words  "  not  exceeding  "  in  the  last  line  were  add^d  by  Act  of  March  1,  1879,  ch. 
125,  20  Stat.  L.  335. 

The  above  provisions,  together  with  R.  S.  sees.  3277  and  3278,  following,  are  made 
applicable  to  vinegar  manufacturers  and  their  employees  by  R.  S.  sec.  3282,  infra^  p.  44. 

Sec.  3277.  [Distfflers  and  rectifiers  to  furnish  facilities  for  examina- 
tion — penalty  for  neglect.]  On  the  demand  of  any  internal-revenue 
officer,  every  distiller  or  rectifier  shall  furnish  strong,  safe,  and  convenient 
ladders  of  sufficient  length  to  enable  the  officer  to  examine  and  gauge  any 
vessel  or  utensil  in  such  distillery  or  premises ;  and  shall,  at  all  times  when 
required,  supply  all  assistance,  lights,  ladders,  tools,  staging,  or  other  things 
necessary  for  inspecting  the  premises,  stocks,  tools,  and  apparatus  belong- 
ing to  such  person,  and  shall  open  all  doors,  and  open  for  examination  all 
boxes,  packages,  and  all  casks,  barrels,  and  other  vessels  not  under  the 
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violation  of  any  of  the  provisions  of  law,  the  obligors  shall  pay  the  amount 
stated  in  said  bond.  Said  sureties  shall  be  residents  of  the  collection-dis- 
trict or  county,  or  of  an  adjoining  county  in  the  same  State  in  which  the 
distillery  is  situated,  and  owners  of  unincumbered  real  estate  in  said  dis- 
trict or  county,  or  adjoining  county,  equal  to  such  appraised  value,  and  the 
penal  sum  of  said  bond  shall  be  equal  to  the  appraised  value  of  said  lot  or 
tract  of  land  together  with  the  buildings  and  distilling-apparatus :  Pro- 
vided,  That  in  case  of  any  distillery  sold  at  judicial  or  other  sale  in  favor 
of  the  United  States,  a  bond  may  be  taken  at  the  discretion  of  the  Com- 
missioner of  Internal  Revenue,  in  lieu  of  the  written  consent  required  by 
this  section,  and  the  person  giving  such  bond  may  be  allowed  to  operate  such 
a  distillery  during  the  existence  of  the  right  of  redemption  from  such  sale, 
on  complying  with  all  the  other  provisions  of  law.  And  provided  also,  That 
the  collector  may  at  any  time,  at  the  discretion  of  the  Commissioner,  accept 
such  bond  as  is  authorized  to  be  given  by  the  distiller  in  lieu  of  the  written 
consent  of  the  owner  of  the  fee  in  the  case  of  a  distillery  erected  prior  to 
July  twentieth,  eighteen  hundred  and  sixty-eight,  notwithstanding  such 
distillery  has  since  then  been  increased  by  the  addition  of  land  or  buildings 
adjacent  or  contiguous  thereto,  not  owned  by  the  distiller  himself  in  fee; 
such  bond  to  be  for  and  in  respect  of  such  addition  only,  if  the  distillery 
be  one  which  the  distiller  owns  in  fee  or  in  respect  to  which  he  has  pro- 
cured the  written  consent  of  the  owner  of  the  fee  or  other  incumbrance, 
otherwise  to  be  for  and  in  respect  of  the  entire  distillery  as  increased  by 
such  addition.    [12.  8.] 

Act  of  July  20,  1S68,  ch.  186,  16  Stat.  L.  127;  Act  of  April  10,  1869,  ch.  18,  16  Stat. 
L.  41;  Act  of  June  6,  1872,  ch.  316,  17  Stat.  L.  243;  Act  of  Dec.  24,  1872,  ch.  13,  17 
Stat.  L.  401. 

The  last  proviso  was  added  by  Act  of  May  28,  1880,  ch.  108,  §  2,  21  Stat.  L.  146. 


Protection  of  surety. — ^This  statute  does 
not  make  the  United  States  a  guarantor 
to  the  surety  that  the  distillery  property 
is  free  from  incumbrances  at  tne  time  of 
the  approval  of  the  bond  given  under 
R.  S.  sec.  3260,  supra,  p.  26.  Osborne  v. 
U.  S.,  (1873)  19  Wall.  677,  22  U.  S. 
(L.  ed.)  208.  See  also  U.  S.  v.  Hoamer, 
(1873)   26  Fed.  Cas.  No.  15,394. 

Effect  of  waiver. —  The  effect  of  a 
waiver  executed  by  the  owner  in  fee  of 
the  premises  is  not  to  convey  to  the  dis- 
tiller an  interest  in  the  premises,  nor  to 
give  to  the  government  anything  more 
than  a  first  or  prior  lien.  A  collector's 
sale  in  the  summary  mode  prescribed  in 
R.  S.  sec.  3197,  vol.  3,  p.  1018,  passes 
nothing  more  than  the  interest  of  the 
delinquent  distiller,  and  in  order  to  affect 
the  interest  of  the  owner,  a  suit  in  equity 
in  which  he  is  made  a  party  should  be 
brought  under  the  provisions  of  R.  S. 
sec.  3207,  vol.  3,  p.  1022.  Mansfield  v. 
Excelsior  Refining  Co.,  (1890)  135  U.  S. 
326,  10  S.  Ct.  825,  34  U.  S.  (L.  ed.)   162. 

Innocent  purchaser. —  The  lien  on  the 
land  whereon  the  distillery  is  situated  is 
absolute  and  unconditional  after  the  exe- 
cution of  the  waiver,  and  secures  to  the 
government  a  lien  upon  the  distillery 
premises  as  against  an  innocent  purcliaser 


without  notice.  Milan  Distilling  Ck>.  v. 
Tilson,  (1880)   17  Fed.  Cas.  No.  9,539. 

Interest  of  mortgagee. —  This  section 
"  clearly  indicates  that  the  interest  of  an 
innocent  mortgagee  or  other  person  having 
a  lien  on  the  lot  or  tract  of  land  on  which 
the  distillery  is  situated  would  not  other* 
wise  be  included  in  a  forfeiture  for  acts 
of  the  owner  only."  XJ.  S.  v,  Stowell, 
(1890)  133  U.  S.  1,  10  S.  Ct.  244,  33 
U.  S.  (L.  ed.)  555. 

A  bond  given  as  a  substitute  for  the 
real  estate,  where  the  distiller  holds 
simply  a  leasehold  interest  therein,  is  to 
be  enforced  as  a  penalty  —  as  a  punish- 
ment for  fraud  —  and  is  not  intended  as 
security  simply.  In  an  action  on  the  bond, 
judgment  should  be  given  for  the  full 
amount  of  the  bond,  without  deducting  the 
amount  realized  from  the  sale  of  the  dis- 
tiller's personal  property.  U.  S.  v,  Lodt>« 
(1882)   14  Fed.  688. 

Forfeiture  of  real  estate.— The  forfeit- 
ure of  real  estate  owned  by  the  offender 
is  limited  to  such  as  is  connected  with 
the  distillery,  to  facilitate  the  carrying 
on  of  the  business,  and  directly  or  indi- 
rectly conducive  or  contributory  to  that 
end,  such  as  buildings,  yards,  in  closures, 
offices,  stables,  wine  cellars,  etc.,  used  in 
the  illicit  business,  but  does  not  extend 
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to   the   whole   of   a   farm   consisting   of      of  Land,    (1870)    1  Sawy.  84,  25  U.  S. 
orchards,  vineyards,  pasture,  grain  fields,       (L.  ed.)   14,  767. 
and   woodland.     U.   S.  v.   Certain  Piece 

Sec.  3263.  [Plan  of  distiUerj.]  Every  distiller  and  person  intending 
to  engage  in  the  business  of  a  distiller  shall,  previous  to  the  approval  of 
his  bond,  cause  to  be  made,  under  the  direction  of  the  collector  of  the  dis- 
trict, an  accurate  plan  and  description,  in  triplicate,  of  the  distillery  and 
distilling-apparatus,  distinctly  showing  the  location  of  every  still,  boiler, 
doubler,  worm-tub,  and  receiving-cistern,  the  course  and  construction  of 
all  fixed  pipes  used  or  to  be  used  in  the  distillery,  and  of  every  branch 
and  every  cock  or  joint  thereof,  and  of  every  valve  therein,  together  with 
every  plac6,  vessel,  tub,  or  utensil  from  and  to  which  any  such  pipe  leads,  or 
with  which  it  communicates;  also  the  number  and  location  and  cubic  con- 
tents of  every  still,  mash-tub,  and  fermenting-tub,  the  cubic  contents  of 
every  receiving-cistern,  and  the  color  of  each  fixed  pipe,  as  required  in  this 
Title.  One  copy  of  said  plan  and  description  shall  be  kept  displayed  in 
some  conspiciious  place  in  the  distillery,  and  two  copies  shall  be  furnished 
to  the  collector  of  the  district,  one  of  which  shall  be  kept  by  him,  and  the 
other  transmitted  to  the  Commissioner  of  Internal  Revenue.  The  accuracy 
of  every  such  plan  and  description  shall  be  verified  by  the  collector,  the 
draughtsman,  and  the  distiller ;  and  no  alteration  shall  be  made  in  such  dis- 
tillery without  the  consent,  in  writing,  of  the  collector.  Any  alteration  so 
made  shall  be  shown  on  the  original,  or  by  a  supplemental  plan  and  descrip- 
tion, and  a  reference  thereto  noted  on  the  original,  as  the  collector  may 
direct;  and  any  supplemental  plan  and  description  shall  be  executed  and 
preserved  in  the  same  manner  as  the  original.     [B,  S.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  128;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L. 
401. 

Certain  small  distilleries  were  exempt  hy  the  Act  of  March  1,  1879,  ch.  125,  S  6, 
wfra,  p.  93. 

Sec.  3264.  [Survey  of  diBtiUeries.]  On  receipt  of  notice  that  any  per- 
son, firm,  or  corporation  wishes  to  commence  the  business  of  distilling,  the 
collector,  or  a  deputy  collector,  to  be  designated  by  him,  shall  proceed  in 
person,  at  the  expense  of  the  United  States,  with  the  aid  of  an  assistant 
designated  by  the  Commissioner  of  Internal  Revenue  for  the  purpose  of 
making  surveys  of  distilleries  in  that  district,  to  make  a  survey  of  such 
distillery  for  the  purpose  of  estimating  and  determining  its  true  spirit-pro- 
ducing capacity  for  a  day  of  twenty-four  hours.  In  all  surveys  forty-five 
gallons  of  mash  or  beer  brewed  or  fermented  from  grain  shall  represent  not 
less  than  one  bushel  of  grain,  and  seven  gallons  of  mash  or  beer  brewed 
or  fermented  from  molasses  shall  represent  not  less  than  one  gallon  of 
molasses,  except  in  distilleries  operated  on  the  sour  mash  principle,  in 
which  distilleries  sixty  gallons  of  beer  brewed  or  fermented  from  grain 
shall  represent  not  less  than  one  bushel  of  grain,  and  except  that  in  dis- 
tilleries where  the  filtration-aeration  process  is  used,  with  the  approval  of 
the  Commissioner  of  Internal  Revenue;  that  is,  where  the  mash  after  it 
leaves  the  mash  tub  is  passed  through  a  filtering  machine  before  it  is  run 
into  the  fermenting  tub,  and  only  the  filtered  liquor  passes  into  the  fer- 
menting tub,  seventy  gallons  of  beer  brewed  or  fermented  from  grain  shall 
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represent  not  less  than  one  bushel  of  grain.  The  provisions  hereof  relating 
to  filtration-aeration  process  shall  apply  only  to  sweet-mash  distilleries.  A 
written  report  of  such  survey  shall  be  made  in  triplicate,  of  which  one 
copy  shall  be  delivered  to  the  distiller,  one  copy  shall  be  retained  by  the 
collector,  and  one  copy  shall  be  transmitted  to  the  Commissioner  of  Internal 
Revenue,  and  the  survey  shall  take  effect  upon  the  delivery  of  such  copy  to 
the  distiller  Whenever  the  Commissioner  is  satisfied  that  any  report  of 
the  capacity  of  a  distillery  is  incorrect  or  needs  revision,  he  shall  direct  the 
collector  to  make  in  like  manner  another  survey  of  said  distillery,  and  the 
report  thereof  shall  be  made  and  deposited  as  hereinbefore  required :  Pro- 
vided, That  the  survey  of  any  distillery  estimated  and  stated  by  the  dis- 
tiller, in  his  notice  of  intention  to  distill,  as  capable  of  distilling  not  more 
than  one  hundred  and  fifty  proof -gallons  of  distilled  spirits  every  twenty- 
four  hours  may  be  made  by  the  collector  or  by  a  deputy  collector  without 
the  aid  of  an  assistant ;  and  that  all  surveys  made  for  the  purpose  of  cor- 
recting clerical  errors  or  errors  of  computation  existing  in  the  report  of  a 
previous  survey,  and  all  surveys  made  for  the  purpose  of  changing  the 
true  spirit-producing  capacity  of  any  distillery  for  a  day  of  twenty-four 
hours  as  estimated  and  determined  by  a  previous  survey,  but  which  sur- 
veys do  not  require  the  remeasuring  of  the  f ermenting-tubs  in  a  grain  or 
molasses  distillery,  or  the  still  or  stills  in  a  distillery  of  apples,  peaches,  or 
grapes  exclusively,  may  be  made  without  taking  the  measurements  of  the 
fermenting  tubs  or  stills,  as  the  case  may  be,  and  without  revisiting  the  dis- 
tillery: And  provided  further,  That  the  Commissioner  of  Internal  Bev- 
enue  may,  whenever  he  shall  deem  it  proper,  designate  an  officer,  agent,  or 
person  other  than  the  collector  or  deputy  collector,  to  make,  with  or  without 
the  aid  of  a  designated  assistant,  the  surveys  and  resurveys  hereinabove 
provided  for.     [B.  S.] 

As  originally  enacted  this  section  was  as  follows: 

"  Sec.  3264.  On  receipt  of  notice  that  any  person  wishes  to  commence  the  business 
of  distilling,  the  collector  shall  proceed,  at  the  expense  of  the  United  States,  with  the 
aid  of  an  assistant  designated  for  the  purpose  by  the  Commissioner  of  Internal 
Revenue,  to  make  a  survey  of  such  distillery,  for  the  purpose  of  estimating  and  deter- 
mining its  true  spirit-producing  capacity  for  a  day  of  twenty-four  hours.  In  all 
surveys  forty-five  gallons  of  mash  or  beer  brewed  or  fermented  from  grain  shall  repre- 
sent not  less  than  one  bushel  of  grain,  and  seven  gallons  of  mash  or  beef  brewed  or 
fermented  from  molasses  shall  represent  not  less  than  one  gallon  of  molasses,  except 
in  disUlleries  operating  on  the  sour-mash  principle,  in  which  distilleries  sixty  gallons 
of  beer  brewed  or  fermented  from  grain  ShM  represent  not  less  than  one  bushel  of 
grain.  A  written  report  of  such  survey  shall  be  made  in  triplicate,  of  which  one  copy 
shall  be  delivered  to  the  distiller,  one  copy  shall  be  retained  by  the  collector,  and  one 
copy  shall  be  transmitted  to  the  Commissioner  of  Internal  Revenue,  and  the  survey 
shall  take  effect  upon  the  delivery  of  such  copy  to  the  distiller.  Whdtaever  the  Com- 
missioner is  satisfied  that  any  report  of  the  capacity  of  a  distillery  is  incorrect  or  needs 
revision,  he  shall  direct  the  collector  to  make,  in  like  manner,  another  survey  of  said 
distillery,  and  the  report  thereof  shall  be  made  and  deposited  as  hereinbefore  pro- 
vided."   Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  401. 

Various  verbal  changes  were  made  by  an  Act  of  March  1,  1879,  ch.  125,  §  5,  20  Stat. 
L.  334;  and  by  an  Act  of  June  22,  1910,  ch.  329,  §  1,  36  Stat.  L.  590,  the  second  sentence 
of  said  section  was  amended  and  the  third  sentence  added,  relating  to  the  filtration- 
aeration  process,  making  the  section  to  read  as  given  in  the  text. 

These  sentences  were  again  amended  by  an  Act  of  Sept.  8,  1916,  §  102 (i).  See 
Pamph.  Supp.  No.  8,  p.  110,  Fed.  Stat.  Ann.;  1918  Supp.  Fed.  Stat.  Ann. 

Conclusiveness  of  survey  and  estimate.  revenue.     Stevenson  r.  Beggs,   (1872)    17 

—  The  survey  and  estimate  of  producing  Wall.  182,  21  U.  S.  (L.  ed.)  624.    See  also 

capacity,  while  they  remain,  are  conclu-  Pahlman  t?.  Raster,   (1873)   20  Wall.  189, 

sive,  though  subject  to  revision  under  the  22  U.  S.   (L.  ed.)   342. 

direction  of  the  commissioner  of  internal  i^o  long  as  a  survey  and  estimate  remain 


INTERNAL  BEVENUE 


88 


unchaiiged  they  ecmeluBively  determine 
the  producing  capacity  of  the  distillery 
and  fix  the  minimum  tax  due  from  the 
distiller.  The  first  survey  and  estimate 
are  yalid  and  binding  until  abrogated  by 
authority  of  law,  and  they  could  only  be 
abrogated  by  a  new  survey  and  estimate 
ordered  by  a  commissioner,  a  copy  of 
which  is  furnished  to  the  distiller.  An 
abortive  attempt  to  make  a  new  estimate 
to  take  the  place  of  the  former  cannot 
have  the  effect  to  annul  it.  U.  S.  r.  Fer- 
rary, (1876)  93  U.  S.  ©26,  23  U.  S.  (L. 
ed.)  832.  See  also  Pahlman  v.  Raster, 
(1873)  20  Wall.  189,  22  U.  S.  (L.  ed.) 
342;  U.  S.  V.  King,  (1871)  4  Ben.  476,  26 
Fed.  Cas.  No.  15,533. 

Method  of  estimate. — In  estimating  and 
determining  the  producing  capacity  of  the 
distillery,  the  assessor  is  not  controlled  by 
the  notice  which  the  distiller  is  required 
to  give  him  under  R.  8.  sec.  3259,  supra, 
p.  24,  and  does  not  base  his  calculations 
upon  the  period  of  fermentation  fixed  on 
that  notice.  The  object  of  that  section  is 
not  to  enable  the  distiller  to  determine 
for  himself  the  producing  capacity  of  his 
distillery,  and  thereby  partially  fix  the 
extent  of  his  liability  to  taxation,  but  to 
furnish  protection  against  frauds,  and  pos- 
sibly to  assist  in  the  ascertainment  of  the 
quantity  of  spirits  actually  distilled,  and 
if  it  is  intended  to  bear  at  all  upon  the 
estimate  of  the  producing  capacity  of  the 
distillery,  it  can  only  be  regarded  as  sug- 
gestive, not  as  controlling.  Pahlman  v. 
Raster,  (1873)  20  Wall.  189,  22  U.  S. 
(L.  ed.)  342. 

^  One  copy  shall  be  delivered  to  the  dis- 
tiller." —  In  an  action  on  a  distiller's  bond, 
to  a  defense  that  a  copy  of  the  ofiicial 
survey  had  not  been  served  on  the  dis- 
tillers, it  was  held  that  an  Indorsement, 
written  on  the  report  of  the  survey  which 
had  been  made :  "  We  hereby  accept  the 
^thin  survey,  and  consider  the  same  as 
binding  upon  us  on  and  after  this  date, 


September  12,  1873.  John  B.  Wright. 
Thomas  Tucker,"  signed  by  the  distillers 
when  the  bond  sued  on  was  executed,  was 
a  waiver  of  a  delivery  of  a  copy  of  the 
report  to  the  distillers.  Wright  v.  U.  S., 
(1883)  108  U.  S.  281,  2  S.  Ot.  633,  27 
U.S.  (L.  ed.)  727. 

Liability  under  R.  S.  3309.-- The  dis- 
tiller is  not  liable,  under  the  eighty  per 
cent,  clause  of  R.  S.  sec.  3309,  infra, 
p.  64,  until  a  copy  of  the  survey  in  which 
the  tax  is  assessed  has  been  delivered  to 
him  as  required  by  this  section.  ''The 
purpose  of  the  requirement  of  delivering 
a  copy  to  the  distiller,  which  is  manifestly 
to  make  certain  to  him  that  he  will  be 
held  liable  for  a  definite  number  of  gal- 
lons, at  all  events,  whether  his  distillery 
makes  it  or  not,  affords  an  argument  of 
weight,  that  until  he  has  this  official  in- 
formation a  rule  so  harsh  was  not  to  be 
applied  to  him."  Peabody  v.  Stark, 
(1872)  16  Wall.  240,  21  U.  S.  (L.  ed.) 
311. 

In  commenting  on  the  case  of  Peabody 
V.  Stark,  supra,  the  court  said,  in  U.  S.  v. 
Black,  (1874)  11  Blatchf.  548,  24  Fed. 
Cas.  No.  14,600:  "The  court  held  that 
the  distiller  does  not  become  liable,  under 
the  80  per  cent,  clause,  until  a  copy  of  the 
survey  has  been  delivered  to  him,  and 
that,  having  shown  affirmatively  that  no 
copy  was  left  with  him,  he  was  entitled 
to  recover.  But  the  court  did  not  decide 
that,  in  an  action  upon  a  bond,  it  was 
necessary  for  the  government,  in  making 
their  prima  facie  case,  to  prove  affirma- 
tively the  performance  of  all  the  acts, 
other  than  those  conferring  jurisdiction 
upon  the  assessor,  required  by  the  statute 
prior  to  the  making  01  the  assessment.  In 
this  case,  no  evidence  was  offered  by  the 
defendants^  in  regard  to  the  delivery  of 
the  survey  to  the  distiller.  As  the  case 
stands,  it  will  be  presumed  that  the  duties 
imposed  by  the  statute  upon  public  officers 
were  properly  performed.*' 


Sec.  3265.  [Notice  by  manizf actnrer  of  a  still  —  penalty  for  setting  up 
still  withont  permit.]  Any  person  who  manufactures  any  still,  boiler,  or 
other  vessel  to  be  used  for  the  purpose  of  distilling,  shall,  before  the  same 
is  removed  from  the  place  of  manufacture,  notify  in  writing  the  collector  of 
the  district  in  which  such  still,  boiler,  or  other  vessel  is  to  be  used  or  set  up, 
by  whom  it  is  to  be  used,  its  capacity,  and  the  time  when  the  same  is  to  be 
removed  from  the  place  of  manufacture ;  and  no  such  still,  boiler,  or  other 
vessel  shall  be  set  up  without  the  permit  in  writing  of  the  said  collector 
for  that  purpose ;  and  any  person  who  sets  up  any  such  still,  boiler,  or  other 
vessel,  without  first  obtaining  a  permit  from  the  said  collector  of  the  dis- 
trict in  which  such  still,  boiler,  or  other  vessel  is  intended  to  be  used,  or 
who  fails  to  give  such  notice,  shall  pay  in  either  case  the  sum  of  five  hun- 
dred dollars,  and  shall  forfeit  the  distilling-apparatus  thus  removed  or  set 
up  in  violation  of  law.     [R.  S,] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  130;  Act  of  Dec.  24.  1872.  ch.  13.  17  Stat.  L. 
40L 
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consisting  of  orchards,  vineyards,  pasture, 
grain  fields,  and  woodland.  U.  S.  v.  Cer- 
tain Piece  of  Land,  (1870)  1  Sawy.  84, 
25  Fed.  Cas.  No.  14,767. 

Prosecution  for  forfeiture. —  Only  for 
substantial  causes  specified  in  the  infor- 
mation can  the  prosecution  for  forfeiture 
be  maintained,  and  these  cannot  be  sup- 
plied by  evidence  defining  or  adding  to 
the  specification  of  them  in  the  infor- 
mation. U.  S.  t\  Whiskey,  (1870)  28  Fed. 
Cas.  No.  16,671. 

The  title  of  a  mortgagee  under  a  mort- 
gage previously  made,  who  has  not  per- 
mitted or  connived  at  the  illicit  distillery, 
is  not  passed  by  the  sale  of  the  premises 
on  which  the  distillery  is  located,  under  a 
decree  of  a  Circuit  Court  in  a  proceeding 
in  rem.  Glenn  v.  Winstead,  (1895)  116 
N.  C.  451,  21  S.  E.  393. 

Construction. —  **  Has  connived  at  the 
same"  does  not  mean  connived  at  the 
fraud  or  intent  to  defraud,  but  means 
that  the  owner  has  connived  at  the  carry- 
ing on  of  the  business  of  a  distiller  at 
the  place  named.  U.  S.  v.  Spring  Valley 
Distillery,  (1873)  11  Blatchf.  255,  26 
Fed.  Caa.  No.  14,963. 

"  Used  ioith  or  constituting  part  of  the 
premises,*'  like  the  words  neixt  preceding, 
"  connected  therewith,"  aptly  designate 
real  estate,  and  naturally  and  gram- 
matically relate  to  and  qualify  ^*any 
building,  room,  yard,  or  inclosure,"  and 
not  ''all  distilled  spirits  or  wines  and 
personal  property."  The  provision  is  not 
limited  to  personal  property  owned  by  the 
illicit  distiller,  nor  is  it  restricted  to 
property  fit  or  intended  to  be  used  for 
the  distillation  of  spirits.  U.  S.  v. 
Stowell,  (1890)  133  U.  S.  1,  10  S.  Ct. 
244,  33  U.  S.  (L.  ed.)  555.  See  also  U.  S. 
V.  Two  Hundred  Forty^ix  and  One  Half 
Pounds  Tobacco,  (1900)   103  Fed.  791. 

"  Knowingly  suffered  or  permitted  such 
premises  to  he  used  for  such  ingress  or 
egress'*  makes  it  a  question  for  the  jury 
whether  the  claimant  knowingly  or  con- 
sciously suffered  or  permitted  the  drive- 
way to  be  used  for  the  purpose  of  ingress 
or  egress  to  or  from  a  distillery,  knowing 
or  bein^  conscious  that  there  was  a  dis- 
tillery in  the  rear  building,  and  it  was 
held '  to  be  error  to  exclude  the  question 


propounded  to  the  claimant,  who  was 
called  as  a  witness  on  his  own  behalf: 
"Did  you  know  that  this  building  was 
being  used  as  a  still? "  Gr^ory  v,  U.  S,, 
(1879)  17  Blatchf.  325,  10  Fed.  Cas.  No. 
5,803. 

'*  Personal  property  found  in  the  dis- 
tillery" has  reference  to  forfeiture  irre- 
spective of  ownership,  and  plainly  includes 
property  not  ownea  by  the  distiller.  U. 
S.  17.  Spring  Valley  Distillery,  (1873)  11 
Blatchf.  255,  25  Fed.  Cas.  No.  14,963.  See 
also  U.  S.  V,  One  Capper  Still,  (1878)  8 
Biss.  270,  27  Fed.  Cas.  No.  15,928. 

The  word  "  ou>ner "  is  used  in  its 
popular  and  not  in  its  technical  sense, 
and  the  intent  of  Congress  was  to  con- 
demn the  property  of  the  delinquent  to 
the  extent  to  which  it,  in  fact,  existed  in 
him  at  the  time  of  the  seizure.  TJic  right 
of  a  mortgagee  would  thus  be  protected, 
while  the  property  of  the  distiller,'  as  it 
really  exists,  would  be  forfeited.  The 
mortj^agee  can  have  the  full  benefit  of  his 
security  up  to  the  amount  of  the  debt  due 
him,  but  the  United  States  can  redeem 
the  mortgaged  goods  by  paying  the  debt, 
or  on  their  condemnation  and  sale  the 
court  may  direct  the  application  to  the 
payment  of  the  debt  of  so  much  of  their 
proceeds  as  may  be  necessary.  U.  S.  v. 
Three  Hundred  and  Seventy-Two  Pipes 
Distilled  Spirits,  (1879)  5  Sawy.  421,  28 
Fed.  Cas.  No.  16,505. 

"  Owned  by  such  person,  wherever 
found,"  does  not  mean  spirits  which  have 
at  any  time  during  the  illicit  operations 
been  owned  by  him,  but  those  spirits 
which  are  owned  by  him  when  found,  and 
should  be  construed  as  if  it  read  "all 
spirits,  wherever  found,  of  which  he  is 
the  owner."  U.  S.  v.  Three  Hundred  and 
Seventy-Two  Pipes  Distilled  Spirits, 
(1879)  5  Sawy.  421,  28  Fed.  Cas.  No. 
16,606. 

The  law  applies  to  spirits  owned  by  the 
illicit  distiller,  and  not  to  those  in  the 
possession  of  bona  fide  purchasers,  when 
the  tax  had  been  paid  and  all  the  re- 
quirements of  the  law  had  been  complied 
with.  U.  S.  V.  One  Hundred  Barrels  High 
Wines,    (187«)    27  Fed.   Cas.  No.   15,947. 

Burden  of  proof. —  See  note  under  R.  S. 
sec.  S257,  supra,  p.  23. 


Sec.  3282.  [Mash,  wort  and  vinegar  —  vinegar  manufacturers  —  exam- 
inations.] No  mash,  wort,  or  wash,  fit  for  distillation  or  for  the  produc- 
tion of  spirits  or  alcohol,  shall  be  made  or  fermented  in  any  building  or 
on  any  premises  other  than  a  distillery  duly  authorized  according  to  law; 
and  no  mash,  wort,  or  wash  so  made  and  fermented  shall  be  sold  or  removed 
from  any  distillery  before  being  distilled;  and  no  person,  other  than  an 
authorized  distiller,  shall,  by  distillation,  or  by  any  other  process,  separate 
the  alcoholic  spirits  from  any  fermented  mash,  wort,  or  wash ;  and  no  per- 
son shall  use  spirits  or  alcohol,  in  manufacturing  vinegar  or  any  other 
article,  or  in  any  process  of  manufacture  whatever,  unless  the  spirits  or 
alcohol  so  used  shall  have  been  produced  in  an  authorized  distillery  and 
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the  tax  thereon  paid.  Every  person  who  violates  any  provision  of  this  sec- 
tion shall  be  fined  for  each  offense  not  less  than  five  hundred  dollars  nor 
more  than  five  thousand  dollars,  and  be  imprisoned  not  less  than  six  months 
nor  more  than  two  years :  Provided  further,  That  nothing  in  this  section 
shall  be  construed  to  apply  to  fermented  liquors,  or  to  fermented  liquids 
used  for  the  manufacture  of  vinegar  exclusively.  But  no  worm,  goose-neck, 
pipe,  conductor,  or  contrivance  of  any  description  whatsoever  whereby 
vapor  might  in  any  manner  be  conveyed  away  and  converted  into  distilled 
spirits,  shall  be  used  or  employed  or  be  fastened  to  or  connected  with  any 
vaporizing  apparatus  used  for  the  manufacture  of  vinegar;  nor  shall  any 
worm  be  permitted  on  or  near  the  premises  where  such  vaporizing  process 
is  carried  on.  Nor  fihall  any  vinegar  factory,  for  the  manufacture  of 
vinegar  as  aforesaid,  be  permitted  within  six  hundred  feet  of  any  distillery 
or  rectifying  house.  But  it  shall  be  lawful  for  manufacturers  of  vinegar 
to  separate,  by  a  vaporizing  process,  the  alcoholic  property  from  the  mash 
produced  by  them,  and  condense  the  same  by  introducing  it  into  the  water 
or  other  liquid  used  in  making  vinegar.  No  person,  however,  shall  remove, 
or  cause  to  be  removed,  from  any  vinegar  factory  or  place  where  vinegar 
is  made,  any  vinegar  or  other  fiuid  or  material  containing  a  greater  pro- 
portion than  two  per  centum  of  proof  spirits.  Any  violation  of  this  pro- 
vision shall  incur  a  forfeiture  of  the  vinegar,  fluid,  or  material  containing 
such  proof  spirits,  and  shall  subject  the  person  or  persons  guilty  of  remov- 
ing the  same  to  the  punishment  provided  for  any  violation  of  this  section. 
And  all  the  provisions  of  sections  thirty-two  hundred  and  seventy-six, 
thirty-two  hundred  and  seventy-seven,  and  thirty-two  hundred  and  seventy- 
eight  of  the  Revised  Statutes  of  the  United  States  are  hereby  extended  and 
made  applicable  to  all  premises  whereon  vinegar  is  manufactured,  to  all 
manufacturers  of  vinegar  and  their  workmen  or  other  persons  employed 
by  them.     [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  126;  Act  of  March  3,  1871,  Rea.  53,  16  Stat. 
L.  601. 

The  section  as  originally  enacted  was  amended  by  Act  of  March  1,  1879,  ch.  125,  20 
Stat.  L.  335,  so  as  to  read  as  above..  The  words  "or  any  vapor  of  alcoholic  spirits," 
in  the  original  section,  which  followed  the  words  "  and  no  person  shall  use  spirits  or 
alcohol,"  were  stricken  out,  as  were  also  the  closing  words,  "  But  nothing  herein  con- 
tained shall  be  construed  to  authorize  the  distillation  of  such  fermented  liquids,  except 
in  an  authorized  distillery;"  and  the  latter  part  of  the  section  beginning,  "But  no 
worm,  goose-neck,  pipe/'  etc.,  was  added. 

R.  S.  sees.  3276,  3277,  and  3278  mentioned  in  the  text  are  given  supra,  pp.  39,  40. 


**Fit  for  difltiUation "  is  not  sjmony- 
mous  with  the  phrase  "fit  for  profitable 
distillation."  The  making  a  wash  in  the 
manufacture  of  vinegar,  by  producing  a 
fermentation  by  the  addition  of  the  neces- 
sary Quantity  of  sour  beer  to  a  quantity 
of  molasses  and  water,  which  would  con- 
tain about  four  and  one-half  or  five  per 
cent,  in  volume  of  alcohol,  is  illegal,  as  it 
was  the  intent  of  Congress  to  prohibit 
absolutely  the  fermentation  of  any  com- 
pound whereby  alcohol  should  be  evolved. 


unless  the  same  is  done  in  an  authorized 
distillery.  This  case  was  decided  prior 
to  the  joint  resolution  of  March  3,  1871, 
amending  the  Act  of  July  20,  1868,  pro- 
viding that  the  Act  of  1868  should  not 
apply  to  distilling  fermented  liquids  used 
exclusively  to  make  vinegar.  U.  S.  v, 
Prussing,  (1870)  2  Biss.  344,  27  Fed. 
Cas.  No.  16,095.  See  U.  S.  v,  Steen,  etc., 
Factory,  (1872)  6  Ben.  172,  27  Fed.  Cas. 
No.  16,383. 


Sec.  3283.  [No  process  for  distilling  between  eleven  P.  M.  of  Saturday 
and  one  A.  M.  of  Monday.]  No  malt,  corn,  grain,  or  other  material  shall 
be  mashed,  nor  any  mash,  wort,  or  beer  brewed  or  made,  nor  any  still  used 
by  a  distiller,  at  any  time  between  the  hour  of  eleven  in  the  afternoon  of 
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any  Saturday  and  the  hour  of  one  in  the  forenoon  of  the  next  succeeding 
Monday ;  and  every  person  who  violates  the  provisions  of  this  section  shall 
be  liable  to  a  penalty  of 'one  thousand  dollars.    [R.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat  L.  140. 

By  the  Underwood  Tariflf  Act  of  Oct.  3,  1913,  ch.  16,  J  IV  N,  subeec.  2,  infray  p.  121, 
persons  making  alcohol  for  denaturization  under  the  provisions  of  said  Act  were  to  be 
exempt  from  uie  restrictions  imposed  by  the  test. 

Sec.  3284.  [Using  material  or  removing  spirits  in  absence  of  store- 
keeper—  penalty.]  Every  distiller  or  person  employed  in  any  distillery 
who,  in  the  absence  of  the  store-keeper,  or  person  designated  to  act  as  store- 
keeper, uses,  or  causes  or  permits  to  be  used,  any  material  for  the  purpose 
of  making  mash,  wort,  or  beer,  or  for  the  production  of  spirits,  or  removes 
any  spirits,  shall  forfeit  and  pay  double  tlie  amount  of  taxes  on  the  spirits 
so  produced,  distilled,  or  removed,  and  in  addition  thereto  be  liable  to  a 
penalty  of  one  thousand  dollars.    [R.  8.] 

Act  of  July  20,  18«8,  ch.  18«,  15  Stat.  L.  134. 

Sec.  3285.  [Emptying  and  filling  tubs.]  Every  fermenting  tub  shall 
be  emptied  at  or  before  the  end  of  the  fermenting  period;  no  fermenting 
tub  in  a  sweet-mash  distillery  shall  be  filled  of tener  than  once  in  seventy- 
two  hours,  nor  in  a  sour-mash  distillery  ofteuer  than  once  in  ninety-six 
hours,  nor  in  a  rum  distillery  of  tener  than  once  in  one  hundred  and  forty- 
four  hours,  nor  in  a  distillery  where  the  filtration-aeration  process  is 
employed,  that  is,  where  the  mash  after  it  leaves  the  mash  tub  is  passed 
through  a  filtering  machine,  before  it  is  run  into  the  fermenting  tub,  and 
only  the  filtered  liquor  passes  into  the  fermenting  tub,  and  the  approval 
of  the  Commissioner  of  Internal  Bevenue  being  secured,  oftener  than  once 
in  twenty-four  hours.  The  provisions  hereof  relating  to  filtration-aeration 
process  shall  apply  only  to  sweet-mash  distilleries.    [R,  8.] 

As  originally  enacted  this  section  was  as  follows: 

**  Sec,  3285.  Every  fermenting-tub  shall  be  emptied  at  the  end  of  the  fermenting 
period,  and  shall  remain  empty  for  twenty-four  hours."  Act  of  July  20,  1868,  ch.  186, 
15  Stat.  L.  139. 

By  an  Act  of  May  28,  1880,  ch.  108,  §  3,  21  Stat.  L.  145,  it  was  amended  by  substi- 
tuting for  the  original  section  the  words  of  the  text  beginning  with  "  Every "  and 
ending  with  the  words  "  one  hundred  and  forty-four  hours. 

By  an  Act  of  June  22,  1010,  ch.  329,  §  2,  36  Stat.  L.  590,  it  was  further  amended 
by  adding  to  the  end  of  the  section  as  previously  amended  the  provisions  relating  to 
the  distiUeries  wherein  the  filtration-aeration  process  is  employed,  making  the  section 
to  read  as  given  in  the  text. 

Sec.  3286.  [Drawing  off  water,  cleansing  worm-tubs,  etc.]  Whenever 
any  officer  requires  the  water  contained  in  any  worm-tub  in  a  distillery,  at 
any  time  when  the  still  is  not  at  work,  to  be  drawn  off,  and  the  tub  and 
worm  cleansed,  the  water  shall  forthwith  be  drawn  off,  and  the  tub  and 
worm  cleansed  by  the  distiller,  or  his  workmen,  accordingly  j  and  the  water 
shall  be  kept  and  continued  out  of  such  worm-tub  for  the  period  of  two 
hours,  or  until  the  officer  has  finished  his  examination  thereof.  For  any 
refusal  or  neglect  to  comply  with  any  provision  of  this  section,  the  distiller 
shall  forfeit  the  sum  of  not  exceeding  one  thousand  dollars ;  and  it  shall  be 
lawful  for  the  officer  to  draw  off  such  water,  or  any  portion  of  it,  and  to 
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keep  the  same  drawn  off  for  so  long  a  time  as  he  shall  think  necessary. 
[B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  139, 

The  words  "  not  exceeding  **  before  the  words  **  one  thousand  dollars  "  were  added  by 
Act  of  March  1,  1879,  ch.  125,  20  Stat.  L.  336. 

The  above  provisions  are  made  applicable  to  internal  revenue  agents  by  R.  S. 
sec.  3152,  vol.  3,  p.  984. 

Sec.  3287.  [Drawing  off,  gauging,  marking,  and  removal  of  spirits  to 
distillery  warehouse  —  spirits  packed  for  exportation.]  All  distilled 
spirits  sliall  be  drawn  from  the  receiving  cisterns  into  casks  or  packages, 
each  of  not  less  capacity  than  ten  gallons  wine-measure,  and  shall  there- 
upon be  gauged,  proved,  and  marked  by  an  internal-revenue  ganger,  who 
shall  cut  on  the  cask  or  package  containing  such  spirits,  in  a  manner  to  be 
prescribed  by  the  Commissioner  of  Internal  Revenue,  the  quantity  in  wine- 
gallons  and  in  proof -gallons  of  the  contents  of  such  casks  or  packages,  and 
the  particular  name  of  such  distilled  spirits  as  known  to  the  trade,  that  is 
to  say,  high-wines,  alcohol,  or  spirits,  as  the  case  may  be,  shall  be  marked  or 
branded  on  the  head  of  such  cask  or  package  in  letters  of  not  less  than  one 
inch  in  length ;  and  the  spirits  shall  be  immediately  removed  into  the  dis- 
tillery warehouse,  and  the  ganger  shall,  in  the  presence  of  the  storekeeper 
of  the  warehouse,  place  upon  the  head  of  the  cask  or  package  an  engraved 
stamp,  which  shall  be  signed  by  the  collector  of  the  district  and  the  store- 
keeper and  ganger;  and  shall  have  written  thereon  the  number  of  proof- 
gallons  contained  therein,  the  name  of  the  distiller,  the  date  of  the  receipt 
in  the  warehouse,  and  the  serial  number  of  each  cask  or  package,  in  pro- 
gressive order,  as  the  same  are  received  from  the  distillery.  Such  serial 
number  for  ev[e]ry  distillery  shall  be  in  regular  sequence  of  the  serial 
number  thereof,  beginning  with  number  one  (No.  1)  with  the  first  cask 
or  package  deposited  therein  after  July  twentieth,  eighteen  hundred  and 
sixty-eight,  and  no  two  or  more  casks  or  packages  warehoused  at  the  same 
distillery  shall  be  marked  with  the  same  number.  The  said  stamp  shall  be 
as  follows : 

"  Distillery-warehouse  stamp  No.  — .    Issued  by ,  collector, district, 

State  of  ,  distillery  warehouse  of ,  18—,  Cask  No.  — ;  contents  

gallons  proof-spirits. 


«« 


Attest: 


United  States  Storekeeper 
United  States  Gauger." 


Provided,  however,  That  upon  the  application  of  the  distiller,  and  under 
such  regulations  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may  prescribe,  distilled  spirits 
may  be  drawn  into  wooden  packages,  each  containing  two  or  more  metallic 
cans,  which  cans  shall  have  each  a  capacity  of  not  less  than  five  gallons, 
wine  measure,  such  packages  to  be  filled  and  used  only  for  exportation 
from  the  United  States.  And  there  shall  be  charged  for  each  of  said 
packages  or  cases  for  the  expense  of  providing  and  afiSxing  stamps,  five 
cents  instead  of  ten  cents  as  now  required  by  law. 

Provided  further,  That,  alcohol  or  high-proof  spirits  withdrawn  free  of 
tax  for  the  use  of  the  United  States,  as  authorized  by  section  thirty-four 
hundred  and  sixty-four.  Revised  Statutes,  may  be  drawn  off  for  transfer 
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by  pipes  direct  from  the  receiying  cisterns  in  the  cistern  room  of  any 
distillery  to  closed  metal  storage  tanks  situated  in  the  distillery  bonded 
warehouse  and  transferred  from  such  storage  tanks  to  tanks  or  tank  cars 
for  shipment,  upon  the  execution  of  such  bonds  and  under  such  regulations 
as  the  Secretary  of  the  Treasury  may  prescribe.     [R.  8.] 

As  originally  enacted  this  section  was  as  follows: 

"  Sec.  3287.  All  distilled  spirits  shall  be  drawn  from  th^  receiving-cisterns  into 
casks,  each  of  not  less  capacity  than  twenty  gallons  wine-measure,  and  shall  thereupon 
be  gauged,  proved,  and  marked  by  an  internal-revenue  ganger,  by  cutting  on  the  cask 
containing  such  spirits,  in  a  manner  to  be  prescribed  by  the  Commissioner  of  Internal 
Revenue,  the  quantity  in  wine-gallons  and  in  proof-gallons  of  the  contents  of  such 
casks,  and  shall  be  immediately  removed  into  the  distillery  warehouse,  and  the  gauger 
shall,  in  presence  of  the  store-keeper  of  the  warehouse,  place  upon  the  head  of  the  cask 
an  engraved  stamp,  whicji  shall  be  signed  by  the  collector  of  the  district  and  the  store- 
keeper and  gauger,  and  shall  have  written  thereon  the  number  of  proof-gallone  con- 
tained therein,  uie  name  of  the  distiller,  the  date  of  the  receipt  in  the  warehouse,  and 
the  serial  number  of  each  cask,  in  progressive  order,  as  the  same  are  received  from  the 
distillery.  Such  serial  number  for  every  distillery  shall  be  in  regular  sequence  of  the 
serial  number  thereof,  beginning  with  number  one  (No.  1)  with  the  first  cask  deposited 
therein  after  July  twenty,  eighteen  hundred  and  sixty -eight,  and  no  two  or  more  casks 
warehoused  at  the  same  distiUery  shall  be  marked  with  the  same  number.  The  said 
stsjnp  shall  be  as  follows: 

Distil lery-wardiouse  stamp  No.  — .     Issued  by  ,  collector,  district,  State 

of ,  distillery  warehouse  of ,  18 — »    Cask  No.  — ;  contents  gallons 

proof  spirits. 


"Attest: 


United  States  Store-keeper. 


United  States  Gauger.** 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  135. 

It  was  amended  by  an  Act  of  March  1,  1879,  ch.  126,  S  5,  20  Stat.  L.  336,  by  adding 
after  the  words  **  contents  of  such  casks,"  the  words,  "  and  by  branding  or  burning 
into  the  head  of  each  cask  in  letters  of  not  less  than  one  incn  in  length;  and  such 
brand  shall  distinctly  indicate  the  particular  name  of  such  distilled  spirits  as  known 
to  the  trade,  i.  e.,  high-wines,  alcohol,  or  spirits,  as  the  case  may  be." 

The  provisions  of  the  text  down  to  the  first  proviso  were  substituted  for  the  original 
section  as  amended  by  the  last  cited  Act  of  March  1,  1879,  ch.  125,  §  5,  by  an  Act  of 
May  28,  1880,  ch.  108,  $  6,  21  Stat.  L.  147. 

The  first  proviso  was  added  by  an  Act  of  Feb.  21,  1899,  ch.  177,  30  Stat.  L.  843, 
The  second  proviso  was  added  by  an  Act  of  March  2,  1911,  ch.  199,  36  Stat.  L.  1014. 

The  last  cited  Act  purported  to  amend  R.  S.  sec.  3287  as  amended  by  the  Act  of 
May  28,  1880,  not  mentioning  the  subsequent  amending  Act  of  Feb.  21,  1899,  ch.  177,  and 
it  is  questionable  whether  3ie  proviso  added  by  the  last  amending  Act  was  intended 
as  a  substitute  for  the  proviso  which  had  been  previously  added,  but  it  would  seem 
that  the  purpose  was  to  add  the  new  proviso  to  that  already  existing. 


Requirements  of  warehouse  stamp. — 
This  section  requires  the  distillery  ware- 
house stamp  to  contain,  first,  the  signa- 
ture of  the  collector;  second,  the  signa- 
tures of  the  storekeeper  and  gauger; 
third,  the  number  of  proof  gallons; 
fourth,  the  name  of  the  distiller;  fifth, 
the  date  of  the  receipt  of  the  package  into 
the  warehouse;  and,  sixth,  the  serial  num- 
ber of  the  stamp.  The  regulations  pro- 
mulgated by  the  commissioner  of  internal 
revenue  further  require  that  the  inspec- 
tion brand  or  mark  shall  show,  first,  the 
serial  number  of  the  barrel;  second,  the 
serial  number  of  the  distillery  warehouse 
stamp;  and,  third,  the  date  of  inspection. 
U.  S.  V,  Nine  Casks,  etc.,  Distilled  Spirits, 
(1892)  51  Fed.  191. 

A  distillery  warehouse  stamp  which 
does  not  bear  any  date  is  not  such  a  stamp 


as  is  required  by  law,  nor  is  an  inspection 
mark  without  date,  when  the  regulations 
promulgated  by  the  commissioner  require 
that  the  inspection  mark  or  brand  shall 
show  the  date  of  inspection.  U.  S.  r.  Nine 
Casks,  etc.,  Distilled  Spirits,  (1892)  51 
Fed.  191. 

Branding  of  spirits  —  legality  of  regu* 
Utions. —  Circular  No.  33,  issued  by  the 
commissioner  of  internal  revenue  May  10, 
1910,  instructing  subordinates  in  his  de- 
partment that  ''  all  forms  of  distilled 
spirits  from  which  the  substances  eon- 
generic  with  ethyl  alcohol  have  been  re- 
moved for  practical  purposes  altogether, 
and  which  have  been  heretofore  marked  as 
*  pure  neutral,  or  cologne  spirits,'  will  be 
marked  *  alcohol/  "  under  which  the  mark- 
ing of  any  distilled  product  as  *'  spirits  " 
has  been  discontinued,  is  in  violation  of 
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this  section,  which  provides  that  "  all  dis- 
tilled spirits  shall  oe  drawn  from  the  re- 
Gciviixg  cisterns  into  casks  or  packages, 
.  .  .  and  the  particular  name  of  such  dis- 
tilled spirits  as  known  to  the  trade,  that 
is  to  say,  high  wines,  alcohol,  or  spirits, 
as  the  case  may  be,  shall  be  marked  or 
branded  on  the  head  of  such  cask  or  pack- 
age;" it  being  shown  that  one  distinct 
product  of  alcohol  in  distillation  is  known 
to  the  trade  as  ''  spirits,"  while  another 
product  is  known  as  "  alcohol,"  the  dis- 
tinction being  so  well  known  and  estab- 
lished that  their  being  so  marked  does  not 
constitute  a  misbranding,  and  therefore 
the  provision  therefor  is  not  by  implica- 
tion repealed  by  Food  and  Drugs  Act  June 


30,  1906,  ch.  3915,  34  Stat.  L.  758  (title 
Food  and  Dbitgs).  Union  Distilling  Co. 
V.  Bettman,  (1908)  181  Fed.  419. 

Casks. —  The  term  "cask"  is  generally 
understood  to  be  a  receptacle  for  liquids, 
either  lareer  or  smaller  than  the  usual 
barrel,  and,  s&  employed  in  the  statute 
respecting  the  manufacture  and  sale  of 
spirituous  liquors,  pertaining  to  wholesale 
dealers,  has  a  well-recognized  import  as  a 
vessel  containing  not  less  than  twenty, 
ten,  or  five  gallons,  wine  measure,  Wil- 
liams r.  U.  S.,  (C.  C.  A.  1907)  158  Fed. 
30,  88  C.  C.  A.  296. 

Cited  generally  in  Pattison  v.  Dale, 
(C.  C.  A.  6th  Cir.  1912)  196  Fed.  5,  115 
0.  C.  A.  639. 


Sec.  3288.  [Tax-paid  spirits  not  to  remain  on  distillery  premises.] 

No  distilled  spirits  on  which  the  tax  has  been  paid  shall  be  stored  or  allowed 
to  remain  on  any  distillery  premises,  under  the  penalty  of  a  forfeiture  of 
all  spirits  so  found.     [B,  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  162. 


Sec.  3289.  [Forfeiture  of  unstamped  packages.]  All  distilled  spirits 
found  in  any  cask  or  package  containing  five  gallons  or  more,  without 
having  thereon  each  mark  and  stamp  required  therefor  by  law,  shall  be 
forfeited  to  the  United  States.     [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  150;  Act  of  June  6,  1872,  ch.  316,  17  Stat.  L. 
243. 


'^DistiUed  spirits"  under  this  section 
means  and  includes  all  spirits  which  have 
been  distiUed,  whether  subsequently  recti- 
fied or  not.  Boyd  t?.  U.  S.,  (1877)  14 
Blatchf.  317,  3  Fed.  Gas.  No.  1,749. 

"  Each  mark  and  stamp  required  there- 
for by  law." — A  regulation  to  the  effect 
that  distiUers  or  wholesale  liauor  deal- 
ers may  reduce  to  their  original  proof  by 
the  addition  of  distilled  water,  such  dis- 
tilled spirits  as  have  increased  in  proof  in 
the  distillery  ii^arehouse,  provided  they  do 
so  in  the  presence  of  a  United  States 
ganger,  and  put  a  mark  upon  the  stamp 
head  of  the  package  indicating  that  it  has 
been  so  reduced,  is  unauthorized  by  R.  S. 
sec.  3249,  supra,  p.  19,  as  Congress  has 
prescribed  by  R.  S.  sees.  3287,  supra,  p. 
47,  and  3295,  infra,  p.  55,  the  marks 
and  stamps  which  shall  be  placed  upon  a 
package  at  the  time  it  is  produced  and 
tax  paid,  and  the  commissioner  cannot 
require  such  additional  mark,  so  as  to 
make  the  absence  of  it  a  forfeitable 
offense  under  this  section.  U.  S.  v.  One 
Package  Distilled  Spirits,  (1898)  88  Fed. 
856.  See  also  U.  S.  v.  Nine  Casks,  etc.. 
Distilled  Spirits,  (1892)  51  Fed.  191. 

R.  S.  sec.  3323,  infra,  p.  75,  requires 
that  every  package  of  distilled  spirits 
containing  five  wine  gallons  or  more,  filled 
on  the  premises  of  a  wholesale  liquor 
dealer,  shall  be  marked,  branded,  and 
4  F.  S.  A.—  3 


stamped  by  such  wholesale  liquor  dealer 
in  such  manner  and  under  such  rules  and 
regulations  as  the  commissioner  of  in* 
ternal  revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  prescribe, 
etc.,  and  declares  that  every  rectifier  or 
wholesale  dealer  who  refuses  or  wilfully 
neglects  so  to  mark,  brand,  or  stamp  his 
liquors  shall  be  fined,  etc.  It  has  been 
held  that  such  Act  only  authorizes  the 
commissioner  of  internal  revenue,  with 
the  approval  of  the  Secretary  of  the 
Treasury,  to  designate  the  kind  and  char- 
acter of  the  mark  and  stamp  to  be  affixed 
to  the  packages,  and  hence  that  the  marks 
and  stamps  so  prescribed  are  marks  and 
stamps  "  required  by  law,"  within  this 
section.  U.  S.  v.  Seven  Barrels  Whisky, 
(1904)   131  Fed.  806. 

Stamps  without  date. —  The  fact  that 
the  warehouse  stamps  are  without  date 
as  required  by  R.  S.  sec.  3287,  supra,  p. 
47,  renders  the  property  liable  to  for- 
feiture under  this  section.  U.  S.  i*.  Nine 
Casks,  etc.,  Distilled  Spirits,  (1892)  51 
Fed.  191. 

Marks  and  stamps  fraudulently  and  un- 
lawfully applied. — "  Tlie  command  of  the 
section  is  not  complied  with  when  it  ap- 
pears that  the  marks  and  stamps  have 
been  fraudulently  and  unlawfully  applied, 
contrary  to  the  provisions  of  the  statute; 
as,  for  instance,  if  it  appears  that  a  pack- 
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age  bears  rectification  stamps  unlawfully 
issued  in  blank,  and  not  filled  up  by  the 
proper  officer,  or  if  the  package  appears 
under  such  stamps  when,  in  fact,  it  has 
not  borne  those  stamps  appropriate  to  it 
before  rectification."  Boyd  v,  U.  S., 
(1877)  14  Blatchf.  317,  3  Fed.  Cas.  No. 
1,749. 

Temporary  coyering  on  stamp  heads. — 
The  mere  tacking  of  a  piece  of  newspaper 
over  the  stamp  head  of  a  cask  of  distilled 
spirits,  placed  by  the  distiller  to  protect 
the  stamps  from  being  rubbed  during 
transportation,  is  not  a  ground  for  for- 
feiture. An  additional,  temporary  and  re- 
movable covering  subsequently  placed  on 
the  stamp  heads  is  not  forbidden  by  the 
statute.  U.  S.  t>.  Three  Barrels  Whisky, 
(E.  D.  N.  C.  1896)  77  Fed.  963. 

Forfeiture. — Where  no  fraud  or  injury 
to  the  government  i8  involved  in  the  fact 
that  a  change  in  the  proof  of  liquors  oc- 
curs after  the  packages  have  once  been 
properly  stamped  and  marked,  the  spirits 
are  not  forfeited.  Perkins  v.  Schneider, 
(18^3)   64  Minn.  368,  56  N.  W.  39. 

The  fact  that  the  liquors,  at  the  time 
they  are  seized,  do  not  correspond  as  to 
proof,  or  the  number  of  wine  gallons,  with 
the  stamps  on  the  packages,  does  not  sub- 
ject them  to  forfeiture.  U.  S.  r.  Fourteen 
Packages  Whisky,  (C.  C.  A.  1896)  66  Fed. 
984,  30  U.  S.  App.  240,  14  C.  C.  A.  220. 
See  also  U.  S.  v.  Three  Packages  Distilled 
Spirits,  (1903)  125  Fed.  62. 

The  mere  (iddition  of  water,  by  a  retail 
or  wholesale  dealer,  to  a  cask  of  spirits 
on  which  the  United  States  duties  have 
been  once  fully  paid  and  properly  stamped, 
does  not  render  them  liable  to  forfeiture 
under   this    section.     The    section    refers 


only  to  spirits  on  which  the  full  and 
proper  duties  have  never  been  paid,  or 
proper  stamps  affixed.  U.  S.  r.  Thirty- 
two  Barrels  Distilled  Spirits,  (1880)  6 
Fed.  188;  Three  Packages  Distilled  Spirits, 
(1882)   14  Fed.  669. 

A  claim  of  bona  fide  jmrchaserSf  having 
made  advances  in  good  faith  upon  the 
spirits,  will  not  defeat  forfeiture  under 
this  section.  The  forfeiture  declared  by 
the  statute  is  absolute.  Boyd  r.  U.  S., 
(1877)  14  Blatchf.  317,  3  Fed.  Cas.  No. 
1,749. 

" Btand  casks'*  —  that  is,  large  orna- 
mental casks,  holding  more  than  five  gal- 
lons, forming  part  of  the  fixtures  of  a  re- 
tail liquor  store,  and  used  for  holding 
distilled  spirits,  which  are  pumped  into 
them  from  the  original  packages  and 
drawn  off  from  them  and  sold  in  small 
quantities,  are  not  forfeited  under  this  sec- 
tion when  found  without  any  stamp  on 
them.  U.  S.  t>.  Mooney,  (1S80)  26  Fed. 
Cas.  No.  16,800a;  U.  S.  t?.  Cask  of  Gin, 
(1880)  3  Fed.  20,  affirmed  (1861)  5  Fed. 
438. 

Sufficiency  of  information. — An  infor- 
mation for  a  forfeiture  of  distilled  spirits 
for  violation  of  this  section  must  be  suffi- 
ciently definite  to  disclose  to  the  court  or 
claimant  the  precise  nature  of  the  act 
charged  to  be  a  violation  of  the  statute. 
U.  S.  V.  Three  Packages  Distilled  Spirits, 
(E.  D.  Va.  1907)  152  Fed.  680. 

Conviction  under  R.  S.  sec.  3296. — A 
conviction  on  an  indictment  under  R.  S. 
sec.  3296,  infra,  p.  66,  is  not  a  bar  to  a 
proceeding  in  rem  to  condemn  property 
forfeited  under  the  provisions  of  this 
section.  U.  S.  t?.  Three  Copper  Stills, 
(D.  C.  Ky.  1890)   47  Fed.  495. 


Sec.  3290.  [Oauger  employing  distiller,  etc.,  to  use  brands  or  perform 
his  duties  —  penalty.]  Whenever  any  gauger  employs  any  owner,  agent, 
or  superintendent  of  any  distillery  or  distillery  warehouse,  or  any  person 
in  the  service  of  such  owner,  agent,  or  superintendent,  or  any  rectifier  or 
wholesale  liquor-dealer,  or  any  person  in  the  service  of  such  rectifier  or 
wholesale  liquor-dealer,  to  use  his  brands,  or  to  discharge  any  of  the  duties 
imposed  upon  him  by  law,  he  shall,  for  each  offense  so  committed,  pay  a 
fine  not  exceeding  one  thousand  dollars,  in  the  discretion  of  the  court. 
[R.  8,] 

Act  of  July  13,  1866,  eh.  184,  14  Stat.  L.  160. 


Delegation  of  authority. —  These  pro- 
visionH  do  not  authorize  a  gauger  to  dele- 
gate his  authority  or  have  his  duties  per- 
formed for  him,  nor  do  the  statutes  or 
regulations  anywhere  give  such  a  delega- 
tion   or    substitution,    or    authorize    the 


charging  of  fees  for  work  done  by  others 
in  the  discharge  of  a  duty  which  the  law 
requires  to  be  performed  by  the  gauger 
in  person.  U.  S.  v.  Bittinger,  (1875)  24 
Fed.  Cas.  No.  14,599. 


Sec.  3291 .  [Ganger's  returns.]  Every  gauger  shall,  under  such  regula- 
tions as  may  be  prescribed  by  the  Commissioner  of  Internal  Revenue,  make 
a  daily  return  to  the  collector  of  his  district,  giving  a  true  account,  in  detail, 
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of  all  articles  ganged  and  proved  or  inspected  by  him,  BX^d  for  whom,  and 
the  nnmber  and  kinds  of  stamps  nsed  by  him.    [B.  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  147;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L. 
Regulations  as  evidence.    See  note  under  R.  S.  sec.  321,  vol.  3,  p.  976. 

Sec.  3292.  [Fraudulent  inspection,  gauging,  etc. —  penalty.]  Every 
ganger  who  makes  any  false  or  fraudulent  inspection,  gauging,  or  .proof 
shall  pay  a  penalty  of  one  thousand  dollars,  and  be  fined  not  less  than  five 
hundred  dollars  nor  more  than  five  thousand  dollars,  and  imprisoned  not 
less  than  three  months  nor  more  than  three  years.    [B.  S.] 

Act  July  20,  1868,  ch.  186,  15  Stat.  L.  147. 

Criminal  and   civil  liability. —  "  Where  '  and,'  no  other  construction  is  proper  than 

the  same  section  of  the  statute  contains  that  the  whole  is  one  punishment,  and  that 

the  description  of  the  oil'ense,  and  the  pre-  the  whole  cannot  be  satisfied  by  a  part." 

scription  of  the  penalty  by  civil  suit,  and  Matter  of  Leszynsky,   { 187»)    16  Blatchf. 

of  the  punishment  on  a  criminal  convic-  9,  15  Fed.  Caa.  No.  8,279. 
tion,  the  two  connected  by  the  copulative 

Sec.  3293.  [Entry  of  spirits  removed  to  distillery  warehouse  —  bonds 
—  excessive  loss  on  spirits  —  tax  to  be  paid  within  three  years.}  The  dis- 
tiller or  owner  of  all  spirits  removed  as  aforesaid  to  the  distillery  warehouse 
shall,  on  the  first  day  of  each  month,  or  within  five  days  thereafter,  enter 
the  same  for  deposit  in  such  warehouse,  under  such  regulations  as  the  Com- 
missioner of  Internal  Bevenue  may  prescribe.  Said  entry  shall  be  in  tripli- 
cate, and  shall  contain  the  name  of  the  person  making  the  entry,  the  desig- 
nation of  the  warehouse  in  which  the  deposit  is  made,  and  the  date  thereof, 
and  shall  be  in  the  following  form : 

"  ENTET  FOB  DEPOSFT  IN  DISTILLERY  WASEHOUSE. 

•*  Entry  of  distilled  spirits  deposited  by ,  in  distillery  warehouse 

,  in  the  district,  State  of  ,  during  the  month  ending  on  the 

day  of ,  anno  Domini .["] 


And  the  entry  shall  specify  the  kind  of  spirits,  the  whole  number  of  pack- 
ages, the  marks  and  serial  numbers  thereon,  the  number  of  gauge  or  wine 
gallons,  proof -gallons,  and  taxable  gallons,  and  the  amount  of  tax  on  the 
spirits  contained  in  them ;  all  of  which  shall  be  verified  by  the  oath  of  the 
distiller  or  owner  of  the  same  attached  to  the  entry.  The  said  distiller  or 
owner  shall  at  the  time  of  making  said  entry  give  his  bond  in  duplicate, 
with  one  or  more  sureties,  satisfactory  to  the  collector  of  the  district,  con- 
ditioned that  the  principal  named  in  said  bond  shall  pay  the  tax  on  the 
spirits  as  specified  In  the  entry,  or  cause  the  same  to  be  paid,  before  removal 
from  said  distillery  warehouse,  and  within  three  years  from  the  date  of  said 
entry ;  and  the  penal  sum  of  such  bond  shall  not  be  less  than  the  amount  of 
the  tax  on  such  distilled  spirits.  One  of  said  entries  shall  be  retained  in  the 
office  of  the  collector  of  the  district,  one  sent  to  the  storekeeper  in  charge 
of  the  warehouse,  to  be  retained  and  filed  in  the  warehouse,  and  one  sent 
with  duplicate  of  the  bond  to  the  Commissioner  of  Internal  Revenue,  to  be 
filed  in  his  office.  A  new  bond  shall  be  required  in  case  of  the  death,  insol- 
vency, or  removal  of  either  of  the  sureties,  and  may  be  required  in  any 
other  contingency  affecting  its  validity  or  impairing  its  efficiency,  at  the 
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discretion  of  the. Commissioner  of  Internal  Revenue.  And  in  case  the  dis- 
tiller or  owner  fails  or  refuses  to  give  the  bond  hereinbefore  required,  or 
to  renew  the  same,  or  neglects  to  immediately  withdraw  the  spirits  and  pay 
the  tax  thereon,  or  if  he  neglects  to  withdraw  any  bonded  spirits  and  pay 
the  tax  thereon  before  the  expiration  of  the  time  limited  in  the  bond,  the 
collector  shall  proceed  to  collect  the  tax  by  distraint,  issuing  his  warrant 
of  distraint  for  the  amount  of  tax  found  to  be  due,  as  ascertained  by  him 
from  the  report  of  the  ganger  if  no  bond  was  given,  or  from  the  terms  of 
the  bond  if  a  bond  was  given.  But  this  provision  shall  not  exclude  any 
other  remedy  or  proceeding  provided  by  law.  If  it  shall  appear  at  any 
time  that  there  has  been  a  loss  of  distilled  spirits  from  any  cask  or  other 
package  hereafter  deposited  in  a  distillery  warehouse,  other  than  the  loss 
provided  for  in  section  thirty-two  hundred  and  twenty-one  of  the  Revised 
Statutes  of  the  United  States,  as  amended,  which,  in  the  opinion  of  the 
Commissioner  of  Internal  Revenue,  is  excessive,  he  may  instruct  the  col- 
lector of  the  district  in  which  the  loss  has  occurred  to  require  the  with- 
drawal from  warehouse  of  such  distilled  spirits,  and  to  collect  the  tax 
accrued  upon  the  original  quantity  of  distilled  spirits  entered  into  the  ware- 
house in  such  cask  or  package,  notwithstanding  that  the  time  specified  in 
any  bond  given  for  the  withdrawal  of  the  spirits  entered  into  warehouse 
in  such  cask  or  package  has  not  expired.  If  the  said  tax  is  not  paid  on 
demand,  the  collector  shall  report  the  amount  due  upon  his  next  monthly 
list,  and  it  shall  be  assessed  and  collected  as  other  taxes  are  assessed  and 
collected.  That  the  tax  on  all  distilled  spirits  hereafter  entered  for  deposit 
in  distillery  warehouses  shall  be  due  and  payable  before  and  at  the  time 
the  same  are  withdrawn  therefrom  and  within  three  years  from  the  date 
of  the  entry  for  deposit  therein;  and  warehousing  bonds  hereafter  taken 
under  the  provisions  of  section  thirty-two  hundred  and  ninety-three  of  the 
Revised  Statutes  of  the  United  States  shall  be  conditioned  for  the  payment 
of  the  tax  on  the  spirits  as  specified  in  the  entry  before  removal  from  the 
distillery  warehouse,  and  within  three  years  from  the  date  of  said  bonds. 
[R.  S.] 

This  section  as  originany  enacted  was  drawn  from  the  Act  of  July  ^0,  1868,  ch.  186, 
15  Stat  L.  135,  and  the  Act  of  June  6,  1872,  ch.  315,  17  Stat  L.  240. 
It  was  amended  by  inserting,  after  the  words  **  State  of "  the  words  "  during 


give  "  the  words  "  at  the  time  of  making 
entry";  by  striking  out  the  word  "bond"  and  inserting  in  lieu  thereof  the  word 
"  entry  " ;  and  by  adding  thereto  the  provisions  beginning  with  the  words  "A  new  bond 
shall  be  required  *'  and  ending  with  the  words  **  taxes  are  assessed  and  coUected  "  by  an 
Act  of  March  1,  1879,  ch.  125,  30  Stat.  L.  336. 

As  80  amended  the  provisions  of  the  entire  section  were  struck  out  and  those  of  the 
text  substituted  by  an  Act  of  May  28,  1880,  ch.  108,  §  4,  21  Stat  L.  145. 

Said  Act  of  May  28,  1880,  ch.  108,  §  4,  also  repealed  Kes.  of  March  28,  1878,  No.  16, 
20  Stat.  L.  249,  which  provided  that  the  tax  on  distilled  spirits  should  be  due  within 
three  years  from  the  date  of  the  entry  thereof  for  deposit  in  distillery  warehouses,  and 
that  bonds  for  the  payment  of  such  taxes  should  be  conditioned  for  the  payment 
thereof  within  three  years. 

This  section  was  affected  by  the  Act  of  Aug.  27,  1894,  ch.  349,  S  ^9,  infra,  p.  105. 

When  tax  attaches.— The  tax  attaches  (1892)    142  U.  S.  471,  12  S.  Ct  299,  35 

as  soon  as  the  spirits  are  produced,  and  U.  S.    (L.  ed.)    1084.     See  also  U.  S.  tJ. 

such  tax  cannot  be  evaded  except  upon  Farrell,   (1878)   8  Biss.  259,  25  Fed.  Cas. 

satisfactory  proof,  under  R.  S.  sec.  3221  No.  15,073,  affirmed  (1878)  99  U.  S.  221, 

(vol.  3,  p.   1031),  of  destruction  by  fire  25   U.   S.    (L.   ed.)    321;    Clay  v,  Swope, 

or  other  casualty.     Thompson   v.   U.   S.,  (C.  C.  Ky.  1889)   38  Fed.  396. 
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DestrnctioB  by  fire. —  Hiis  section  and 
R.  S.  sec.  3221  (vol.  3,  p.  1031)  must 
be  construed  together,  and  destruction  by 
fire  is  no  defense  to  an  action  on  the 
bond  to  recover  the  tax  imposed  by  law, 
as  such  destruction  was  one  of  the  modes 
of  removal  contemplated  by  the  statu^, 
but  relief  must  be  sought  under  the  pro- 
visions of  R.  S.  sec.  3221.  U.  S.  v.  Peace, 
(€.  C.  A.  1893)  53  Fed.  999,  8  U.  S.  App. 
283,  4  G.  G.  A.  148.  See  also  U.  S.  v. 
FarreU,  (1878)  8  Bias.  269,  25  Fed.  Gas. 
No.  15,073,  affirmed  (1878)  99  U.  S.  221, 
25  U.  S.  (L.  ed.)  321;  (1886)  18  Op. 
Atty.-Gen.  379. 

Tax  on  the  quantity  originally  entered 
for  deposit  is  required  when  the  with- 
drawal of  the  spirits  is  ordered  on  account 
of  the  excessive  loss,  notwithstanding  such 
loss  was  without  fault  or  negligence  of  the 
distiller  or  owner  of  the  spirits  and  re- 
sulted from  undiscoverable  wormholes,  or 
the  warping  of  the  barrels  from  excessive 
summer  heat,  causing  greater  evaporation 
of  spirits.  Crystal  Spring  Distillery  Go. 
V.  Gox,  (G.  G.  A.  1892)  49  Fed.  595,  6  U.  S. 
App.  42,  1  G.  G.  A.  365. 

Responsibility  for  safekeeping. —  The 
deposit  of  spirits  in  warehouse  is  solely 
for  the  benefit  of  the  distiller,  and  to  en- 
able him  to  give  bond  for  the  payment  of 
the  tax  on  the  spirits,  instead  of  payiilg 
the  tax  at  once,  and  the  government  as- 
sumes no  responsibility  for  their  safekeep- 
ing. The  stealing  of  spirits  from  the  ware- 
house by  reason  of  the  omission  of  the 
revenue  officers  to  provide  sufficient  locks 
on  the  doors  affords  no  defense  either  to 
the  principal  or  to  the  sureties,  in  an  ac- 
tion on  the  bond  for  the  taxes.  U.  S.  v, 
Witten,  (1892)  143  U.  S.  76,  12  S.  Gt. 
372,  36  U.  S.  (L.  ed.)  81. 

Warehouse  bond  distinguished  from 
distUler's  bond.— The  distiller's  bond, 
^iven  under  R.  S.  sec.  3260,  aupra,  p.  26, 
IS  not  released  bv  the  execution  of  a  ware- 
house bond.  The  distiller's  bond  is  re- 
quired to  be  executed  in  broad  terms,  and 
imposes  upon  the  distiller  and  his  surety 
the  obligation  to  discharge  every  duty 
resting  upon  a  distiller  under  the  law, 
inclu&ig  the  duty  to  pay  the  tax  on  dis- 
tilled spirits,  and  the  war^ousing  bond 
is  required  in  order  that  the  distiller  may 
obtain  delay  in  the  payment  of  this  debt 
and  as  additional  security.  U.  S.  i\ 
National  Surety  Co.,  (C.  G.  A.  1903)  122 
Fed.  904,  69  0.  C.  A.  130. 

Exoneration  of  sureties. —  The  sureties 
on  the  bond  of  a  distiller,  given  for  the 
sole  purpose  of  securing  the  payment  of 
the  taxes,  have  the  right  to  insist  that 
when  the  spirits  are  seized  and  sold  for 
any  reason  whatever,  the  proceeds  shall 
be  first  applied  to  the  payment  of  the  tax, 
as  there  is  an  implied  undertaking  on  the 
part  of  the  United  States,  based  on  the 
statute  making  the  tax  a  first  lien,  R  S. 


sec.  3261,  9Upra,  p.  19,  that  the  proceeds 
of  the  sale  of  the  spirits  shall  be  first 
applied  to  the  payment  of  the  tax,  and 
this  undertaking  enters  into  the  distiller's 
warehouse  bond.  U.  S.  v.  Ulrici,  (1884) 
111  U.  S.  38,  4  S.  Gt.  288,  28  U.  S.  (L. 
ed.)  344.  See  U.  S.  v,  MuUins,  (C.  G.  A. 
1902)   119  Fed  334,  56  G.  G.  A.  238. 

The  sureties  have  the  right  to  the  bene- 
fit of  the  lien  which  R.  S.  sec.  3251,  supra, 
p.  19,  gives  to  the  United  States,  and  when 
the  United  States  purchases  for  medical 
purposes  spirits  deposited  in  a  distillery 
warehouse,  its  neglect  to  withhold  enough 
of  the  agreed  price  to  discharge  the  entire 
taxation  on  the  packages  purchased  is,  as 
between  it  and  the  sureties,  matter  of 
estoppel  sufficient  to  prevent  recovery 
against  the  sureties  on  the  bond.  Payment 
to  the  distiller  or  his  vendee  more  than 
was  due  was  simply  a  mistake  and  not  a 
release  or  an  estoppel.  U.  S.  v,  Aiken, 
(1901)  110  Fed.  370. 
The  fact  that  the  spirits  are  seized,  con* 
denmed,  and  sold  for  violation  of  the  In- 
ternal Revenue  Law  does  not  release  the 
obligors  on  the  warehouse  bond  from  their 
undertaking,  notwithstanding  that  the  tax 
was  paid  by  the  purchaser  at  the  condem- 
nation sale  in  accordance  with  the  provi- 
sions of  R.  S.  sec.  3334,  infra,  p.  86.  U. 
S.  V.  South  Branch  Distilling  Go.,  (1878) 
8  Biss.  162,  27  Fed.  Gas.  No.  16,359. 

Qualification  of  sureties. —  Stockholders 
in  a  distilling  corporation  cannot  be  ac- 
cepted as  the  sole  sureties  upon  a  bond 
required  of  the  corporation  under  this 
section,  even  though  the  individual  lia- 
bility for  the  debts  of  the  corporation  is 
limited  either  by  the  terms  of  the  charter 
or  the  general  laws  of  the  state.  R.  -S. 
sec.  3251,  supra,  p.  19,  makes  such  stock- 
holders jointly  and  severally  liable  for 
the  payment  of  the  taxes.  (1878)  16  Op. 
Atty.-Gen.  10. 

Discretion  of  commissioner  in  requiring 
new  bond. —  The  power  lodged  in  the  com- 
missioner imder  this  section  to  require  a 
new  bond  is  one  which  so  far  rests  in  his 
discretion,  that  his  action  thereon,  whether 
it  involve  questions  of  law  or  fact,  will 
not  be  reviewed  by  the  courts  unless  it 
clearly  appears  there  has  been  an  im- 
proper abuse  of  the  discretion  lodged  in 
him.  Brown  v.  Foster,  (G.  G.  A.  4th  Cir. 
1912)  194  Fed.  855,  116  G.  G.  A.  1,  wherein 
the  court  said :  "  In  the  case  at  bar,  not 
only  the  principal  obligor  of  the  bond  de- 
parted from  the  jurisdiction  and  became  a 
citizen  of  a  foreign  country,  but  the  liquor 
in  question  had  lK»en  seized  by  the  govern- 
ment upon  an  information  for  an  infrac- 
tion of  the  internal  revenue  laws;  had 
been  actually  adjudged  forfeited,  and  then 
released  to  a  different  party  than  the  orig- 
inal distiller,  and  the  surety  on  the  bonds 
had  notified  the  commissioner  that  it  was 
no  longer  bound  on  his  bond.    In  view  of 
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these  complications^  the  Commissioner  of 
Internal  Beyenue,  in  the  exercise  of  the 
discretion  vested  in  him  by  the  terms  of 
the  statute,  required  a  new  bond,  and  it 
does  not  appear  to  this  court  that  the  ex- 
ercise of  his  discretion  was  so  palpably 
wrong,  and  such  an  invasion  of  the  prop- 
erty rights  of  the  complainant,  as  to  re- 
quire an  interference  by  a  court  with  the 


action  of  the  Commissioner  of  Internal 
Revenue.  Whilst  an  ultimate  recourse  to 
the  judiciary  may  be  reserved  in  all  cases 
where  the  action  of  the  officer  is  an  inva- 
sion of  property  rights  and  is  in  excess  of 
his  authority,  or  palpably  and  clearly  er- 
roneous, or  an  abuse  of  discretion  lodged 
in  him,  yet  the  case  at  bar  does  not  come 
within  these  categories." 


Sec.  3294.  [Withdrawal  from  warehonse,  entry  for.]  Any  distilled 
spirits  may,  on  payment  of  the  tax  thereon,  be  withdrawn  from  the  ware- 
house on  application  to  the  collector  of  the  district  in  charge  of  such  ware- 
house, on  making  a  withdrawal  entry  in  duplicate  and  in  the  following 
form: 


«< 


ENTBT  FOB  WITHDRAWAL  OF  DISTILLED  SPimTS  UtOX  WAREHOUSE. 

"Tax  paid 
**  Entry  of  distiUed  spirits  to  be  withdrawn,  on  payment  of  the  tax,  from  ware- 
house of  distillery  number ,  situated  in  the district  of ,  by 


deposited  on  the 
house.  ["] 


day  of 


anno  Domini 


district  of 
-,  by 


in  said  ware- 


And  the  entry  shall  specify  the  whole  number  of  casks  or  packages,  with 
the  marks  and  serial  numbers  thereon,  the  number  of  gauge  or  wine  gallons, 
and  of  proof  gallons  and  taxable  gallons,  and  the  amount  of  the  tax  on  the 
distilled  spirits  contained  in  them  at  the  time  they  were  deposited  in  the 
distillery  warehouse ;  and  said  entry  shall  also  specify  the  number  of  gauge 
or  wine  gallons,  and  of  proof -gallons  and  taxable  gallons  contained  in  said 
casks  or  packages  at  the  time  application  shall  be  made  for  the  withdrawal 
thereof ;  and  on  payment  of  the  tax  the  collector  shall  issue  his  order  to  the 
storekeeper  in  charge  of  the  warehouse  for  the  delivery.  One  of  said 
entries  shall  be  filed  in  the  office  of  the  collector,  and  the  other  transmitted 
by  him  to  the  Commissioner  of  Internal  Revenue.     [JB.  S.] 

The  Act  of  March  1,  1879,  ch.  1^6,  20  Stat.  L.  337,  substituted  for  the  section  as 
originally  enacted  all  of  the  above  provisions  except  the  words  "  or  packages  "  following 
the  word  "  casks "  where  it  first  appears,  and  the  words  "  at  the  time  they  were 
deposited  in  the  distillery  warehouse;  and  said  entry  shall  also  specify  the  number  of 
gauge  or  wine  gallons,  and  of  proof-gallons  and  taxable  gallons  contained  in  said  casks 
or  packages  at  the  time  application  shall  be  made  for  the  withdrawal  thereof ,"  which 
were  added  by  the  amendatory  Act  of  May  28,  1880,  ch.  108,  §  5,  21  Stat.  L.  146. 

This  section  as  originally  enacted  read  as  follows: 

"  Sec.  3294.  Any  distilled  spirits  may,  on  payment  of  the  tax  thereon,  be  withdrawn 
from  warehouse  on  application  to  the  collector  of  the  district  in  charge  of  such  ware- 
house, on  making  a  withdrawal  entry  in  duplicate  and  in  the  following  form: 


••  • 


ENTKT  FOB  WITHDRAWAL  OF  DISTILLED  SPIRITS  FBOIC  WABEHOUSE. 


'Tax  paid 
'' '  Entry  of  distilled  spirits  to  be  withdrawn,  on  payment  of  the  tax,  from 
warehouse,  by ,  deposited  on  the day  of ,  anno  Domini  — 


-,by 


-,  in  said  warehouse.' 


''And  the  entry  shall  specify  the  whole  number  of  casks,  with  the  marks  and  serial 
numbers  thereon,  the  number  of  gauge  or  wine  gallons,  and  of  proof-gallons,  and  the 
amount  of  the  tax  on  the  distilled  spirits  contained  in  them,  all  of  which  ^aU  be 
verified  by  the  oath  of  the  person  making  such  entry;  and  on  payment  of  the  tax  the 
collector  shall  issue  his  order  to  the  store-keeper  in  charge  of  the  warehouse  for  the 
delivery.  One  of  said  entries  shall  be  filed  in  the  office  of  the  coUector^  and  the  other 
transmitted  by  him  to  the  Commissioner  of  Internal  Revenue." 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  136. 
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The  provisions  in  the  text  were  made  applicable  to  spirits  deposited  in  general 
bonded  warehouses  by  Act  of  Aug.  27,  1894,  ch.  349,  J  56,  infra,  p.  108. 


Seisure  of  whiskey  by  sheriff  on  execu- 
tion.—  This  section  and  R.  S.  sec  3295, 
following,  preclude  the  exercise  by  the 
sheriflT  of  the  authority  to  enter  a  bonded 
warehouse  of  the  United  States  and  seize 


spirits  held  therein  for  government  tax, 
as  the  property  of  the  defendant  in  an 
execution  in  his  hands,  even  though  he 
may  offer  to  pay  the  tax.  McCullough  v. 
Large,  (1884)  20  Fed.  309. 


Sec.  3295.  [Oauging,  stamping,  and  branding  spirits  removed  from 
warehouse.]  Whenever  an  order  is  received  from  the  collector  for  the 
removal  from  any  distillery  warehouse  of  any  cask  of  distilled  spirits  on 
which  tax  has  been  paid,  the  ganger  by  whom  the  same  is  gauged  and 
inspected  shall,  in  presence  of  the  store-keeper  and  before  such  cask  has  left 
the  warehouse,  place  upon  the  head  thereof,  in  such  manner  as  to  cover  no 
portion  of  any  brand  or  mark  prescribed  by  law  already  placed  thereon,  a 
stamp,  on  which  shall  be  engraved  the  number  of  proof -gallons  contained 
in  said  cask  on  which  the  tax  has  been  paid,  and  which  shall  state  the  serial 
number  of  the  cask,  the  name  of  the  person  by  whom  the  tax  was  paid, 
and  the  person  to  whom  and  the  place  where  it  is  to  be  delivered.  Said 
stamp  shall  be  signed  by  the  collector  of  the  district,  the  storekeeper,  and 
ganger,  and  shall  be  as  follows : 


Beceived  - 
cask  No.  — , 

Attest: 


'    Tax-paid  stamp.  No.  — . 

,  18 — ,  from tax  on gallons  proof -spirit, 

warehouse  at ,  for  delivery  to ,  at . 


Collector 


District,  State  of 


United  States  Store-keeper. 
United  States  Ganger. 

And  at  the  time  of  affixing  the  tax-paid  stamp  the  ganger  shall,  in  the 
presence  of  the  store-keeper,  cut  or  burn  upon  each  cask  the  name  of  the 
distiller,  the  district,  the  date  of  the  payment  of  the  tax,  the  number  of 
proof -gallons,  and  the  number  of  the  stamp,  which  cutting  or  burning  shall 
be  erased  when  such  cask  is  emptied.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  136. 

The  closing  words  of  the  section  as  originally  enacted,  viz.,  ''By  cutting  or  burning 
a  canceling-line  across  such  marks  or  brands,"  was  stricken  out  by  Act  of  July  16, 
1892,  ch.  196,  27  Stat.  L.  201. 

The  provisions  in  the  text  were  made  applicable  to  spirits  deposited  in  general  bonded 
warehouses  by  Act  of  Aug.  27,  1894,  ch.  349,  §  56,  infra,  p.  108. 

Second  regauging. — "  There  seems  to 
be  no  provision  in  this  act  [Act  of  May 
28,  1880;  see  section  50  of  the  Act  of 
Aug.  27,  1894,  ch.  349,  infra,  p.  1061  for  a 
second  regauging,  or  allowance  for  outage, 
in  case  the  spirits  are  not  actually  with- 
drawn from  the  warehouse  after  the  first 
regauging  provided  for  in  section  17.  Nor 
does  there  seem  to  have  been  any  other 
notice  to  the  coUector,  or  a  request  for  re- 
gauging, as  contemplated  in  that  section. 
It  would  seem  to  be  just  and  equitable,  if 
from  any  cause,  not  arising  from  his  own 
fault,  the  owner  should  fail  to  export  the 
liquors  under  the  first  regauging,  he 
should  be  entitled,  at  any  time  within  the 


three  years  provided  by  the  same  act,  to 
make  another  request  for  regauging,  and 
be  entitled  to  an  allowance  for  any  de- 
ficiency for  evaporation  occurring  after  the 
prior  regauging;  but  the  law  seems  to  con- 
template but  one  notice  of  withdrawal, 
and  the  regulation  of  the  commission,  cir- 
cular No.  296,  requires  that  where  spirits 
covered  by  an  exportation  bond  are  actu- 
ally removed  from  the  distillery  ware- 
house for  exportation,  the  gauger  shall 
carefully  reinspect  each  package,  and  if  an 
additional  outage  is  found  to  exist  in  any 
of  the  packages  so  inspected,  which  reduces 
the  number  of  taxable  gallons  in  the  pack- 
ages, as  last  previously  reported,  he  shaU 
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report  the  same  to  the  ooUector,  and  the 
collector  shall  at  once  require  payment  of 
the  tax  on  the  taxable  gallons  represented 
by  such  reduction,  even  though  it  is  al- 
lied that  the  loss  is  occasioned  by  a  casu- 
alty. This  regulation  was  within  the  scope 


of  the  cnmmiMJaper'B  authority  and  was 
in  force  when  the  second  bond  was  giyen.** 
Thompson  v.  U.  S.,  (1892)  142  U.  S.  471, 
12  S.  Ct  299,  S5  U.  S.  (L.  ed.)  1064.  See 
Coming  v.  U.  S.,  (1899)  34  Ct  CL  271. 


Sec.  3296.  [Kemoval,  concealment,  etc.,  of  spirits  contrary  to  law — 
penalty.]  Whenever  any  person  removes,  or  aids  or  abets  in  the  removal  of 
any  distilled  spirits  on  which  the  tax  has  not  been  paid,  to  a  place  other 
than  the  distillery  warehouse  provided  by  law,  or  conceals  or  aids  in  the 
concealment  of  any  spirits  so  removed,  or  removes,  or  aids  or  abets  in  the 
removal  of  any  distilled  spirits  from  any  distillery  warehouse,  or  other 
warehouse  for  distilled  spirits  authorized  by  law,  in  any  manner  other  than 
is  provided  by  law,  or  conceals  or  aids  in  the  concealment  of  any  spirits  so 
removed  he  shall  be  liable  to  a  penalty  of  double  the  tax  imposed  on  such 
distilled  spirits  so  removed  or  concealed,  and  shall  be  fined  not  less  than  two 
hundred  dollars  nor  more  than  five  thousand  dollars,  and  imprisoned  not 
less  than  three  months  nor  more  than  three  years.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  140. 

Construction. —  Revenue  laws  are  not 
penal  laws  in  the  sense  that  requires 
them  to  he  construed  with  greait  strict- 
ness in  favor  of  the  defendant.  They  are 
rather  to  be  regarded  as  remedial  in  char- 
acter, and  intended  to  prevent  fraud,  sup- 
press public  wrong,  ana  promote  the  puD- 
lic  good.  They  should  be  so  construed 
as  to  carry  out  the  intention  of  the  legis- 
lature in  passinff  them  and  to  most  effec- 
tually accomplish  these  objects.  U.  S.  t?. 
Thompson,  (W.  D.  Va.  1911)  189  Fed. 
838. 

''  Distilled  spfrita,"  as  used  in  this  sec- 
tion, has  its  ordinarv  and  literal  meaning, 
which  implies  distillation  and  is  confined 
to  the  product  of  distillation.  U.  S.  v» 
Anthony,  (1877)  14  Blatchf.  92,  24  Fed. 
Oas.  No.  14,460. 

The  time  when  the  spirits  were  dia- 
tilled  is  not  material.  U.  S.  v.  Xunne- 
macher,  (1876)  7  Biss.  129,  27  Fed.  Cas. 
No.  15,903.    • 

"  To  aid  and  abet,  is  to  advise,  counsel, 
encourage,  incite  or  instigate  to  commit 
the  unlawful  act;  to  do  this  it  is  not 
necessary  that  the  party  charged  should 
have  been  present  at  the  time  the  act  was 
committed,  so  that  if  you  find  from  the 
evidence  that  either  of  the  defendants  ad- 
vised, counseled,  encouraged,  incited  or 
instigated  the  defendant  Cochran  to  re- 
move the  distilled  spirits  as  charged,  such 
of  defendants  as  did  so  would  be  guilty." 
Charge  to  jury  in  U.  S.  v.  Hutchina, 
(1876)  26  Fed.  Cas.  No.  15,430.  See  also 
U.  S.  V,  Blaisdell,  (1869)  3  Ben.  132,  24 
Fed.  Cas.  No.  14,608;  U.  S.  v.  Harries, 
(1869)  2  Bond  311,  26  Fed.  Cas.  No. 
15,309. 

Removal  —  Removal  loithout  conceal- 
ment.—  Simply  removing  without  con- 
cealing distilled  spirits  on  which  the  tax 
has  not  been  paid,  to  a  place  other  than 


the  distillery  warehouse,  would  be  a  vio- 
lation of  the  statute.  U.  8.  r.  Nunne- 
macher,  (1876)  7  Biss.  129,  27  Fed.  Caa. 
No.  15,903.  See  also  U.  S.  €.  Blaisdell, 
(1869)  3  Ben.  132,  24  Fed.  Cas.  No. 
14,608;  U.  S.  f7.  Nunnemacher,  (1876)  7 
Biss.  Ill,  27  Fed.  Cas.  No.  15,902. 

Time  of  removal. —  The  precise  time  of 
removal  need  not  be  proved  as  alleged,  but 
it  is  sufficient  if  it  be  shown  that  the 
removals  were  made  at  or  about  the  times 
therein  stated.  U.  S.  v.  Nunnemacher, 
(1876)  7  Biss.  Ill,  27  Fed.  Cas.  No. 
15,902.  See  also  U.  S.  v.  Hutchins,  (1876) 
26  Fed.  Cas.  No.  15,430. 

Quantity  of  removal, —  Particular  quan- 
tities of  spirits  need  not  be  proved  to  nave 
been  removed,  but  the  proof  of  any  quan- 
tity removed,  more  or  less  than  alleged, 
is  sufficient.  U.  S.  v.  Nunnemacher, 
(1876)  7  Biss.  Ill,  27  Fed.  Cas.  No. 
15,902.  See  also  U.  S.  v,  Hutchins, 
(1876)  26  Fed.  Cas.  No.  15,430. 

Criminal  intent. —  In  this  section  the 
words  "  unlawfully  and  wilfully  "  are  not 
used  in  specifying  the  act  forbidden,  but 
before  a  person  can  be  rightfully  con- 
victed he  must  have  had  the  purpose  of 
defrauding  the  government  of  its  revenue. 
U.  S.  V.  Smith,  (1886)  27  Fed.  854.  See 
also  U.  S.  17.  Nunnemacher,  (1876)  7  Biss. 
Ill,  27  Fed.  Cas.  No.  15,902. 

Indictment. —  **  It  may  be  questioned 
whether  the  only  mode  for  a  recovei^  of 
the  penalty  is  not  by  indictment."  U.  S. 
V.  Chouteau,  (1880)  102  U.  S.  603,  26 
U.  S.  (L.  ed.)  246. 

An  indictment  is  sufficient  which 
charges  the  concealment  of  distilled 
spirits  on  which  the  tax  has  not  been 
paid,  removed  to  a  place  other  than  the 
distillery  warehouse  provided  by  law,  at 
a  particular  time  and  place.  It  is  gen- 
erally sufficient,  when  the  offense  is  purely 
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statutory,  to  charge  in  the  substantial 
words  of  the  statute.  Pounds  v.  U.  S., 
(1898)  171  U.  S.  35,  18  S.  Ct.  729,  43 
U.  S.  (L.  ed.)  62.  See  also  U.  S.  v. 
Smith,  (1886)  27  Fed.  854. 

Counts  in  an  indictment,  charging  that 
on  a  certain  day  the  defendants  removed  a 
certain  quantity  of  distilled  spirits  from 
a  certain  distillery  to  a  place  other  than 
a  distillery  warehouse,  and  did  then  and 
there  conceal  the  spirits  so  removed,  are 
not  objectionable  on  the  grounds  of  du» 
plicity.  U.  S.  V,  Nunnemacher,  (1876)  7 
Biss.  129,  27  Fed.  Gas.  No.  15,903. 

An  indictment  is  sufficient,  although  it 
departs  from  the  exact  language  of  the 
statute,  if  the  language  used  is  substcm- 
tially  that  of  the  statute.  U.  S.  v,  Thomp- 
son, (W.  D.  Va.  1911)   189  Fed.  838. 

An  indictment  is  sufficient  which  follows 
the  language  of  the  statute.  Rosenfeld  v, 
U.  S.,  (C.  C.  A.  7th  Cir.  1912)  202  Fed. 
469,  120  C.  G.  A.  699,  wherein  the  court 
said :  ''  Gount  4  charges  the  violation  of 
that  clause  of  section  3296  wherein  it  is 
made  a  criminal  act  for  any  person  to 
conceal  or  aid  in  the  concealment  of  any 
distilled  spirits  upon  which  the  tax  has 
not  been  paid,  and  which  have  been  re- 
moved to  a  place  other  than  the  distillery 
warehouse  provided  by  law,  in  that  it  is 
charged  that  defendant  unlawfully,  know- 
ingly, and  willfully,  and  with  intent  to  de- 
fraud the  United  States,  did  conceal  and 
aid  in  the  concealment  of  certain  distilled 
spirits  on  which  the  tax  had  not  been 
paid,  and  which  had  theretofore  unlaw- 
fully been  removed  from  the  Illinois  Fruit 
Distilling  Gomjpany  to  defendant's  place 
of  business.  The  language  follows  the 
statute  and  accords  with  the  language  of 
the  indictment  approved  by  the  Supreme 
Court  in  Pounds  v,  U.  S.,  171  U.  S.  35,  18 
S.  Ct.  729,  43  U.  S.  (L,  ed.)  62.  The 
court  says:  'The  offense  was  purely 
statutory.  In  such  case  it  is  generally 
sufficient  to  charge  the  defendant  with 
acts  coming  within  the  statutory  descrip- 
tion in  the  substantial  words  of  the  stat- 
ute without  any  further  expansion  of  the 
matter  —  citing  U.  S.  v,  Simmons,  96  U.  S. 
360,  24  U.  S.  (L.  ed.)  819,  and  U.  S.  v. 
Britton,  107  U.  8.  665,  2  S.  Gt,  512,  27 
U.  S.  (L.  ed.)  520.'  The  point  there  made 
was  that  the  indictment  failed  to  allege 
that  there  was  a  warehouse  provided  by 
law  to  which  the  spirits  alleged  to  have 
been  concealed  should  have  been  removed. 
The  point  made  here  is  that  count  4  does 
not  charge  that  the  spirits  in  question 
had  theretofore  been  removed  from  a  cer- 
tain distillery  to  a  place  other  than  a 
distillery  warehouse,  with  intent  to  de- 
fraud the  United  States.  In  Miller  v, 
U.  S.,  [C.  G.  A.  7th  Cir.  1905]  136  Fed. 
581,  69  C.  G.  A.  355,  this  court  adopted 
the  rule  above  quoted,  but  held  it  did  not 
apply  to  the  facts  of  the  case  before  it, 
since  the  defendant  was  there  charged 
with  knowingly  and   wilfully   procuring 


the  presentation  to  the  Commissioner  of 
Pensions  of  a  certain  false  and  fraudulent 
affidavit  without  naming  the  person  who 
made  the  presentation,  or  stating  that  his 
name  was  unknown,  etc.  The  indictment 
was  therefore  held  insufficient  under  the 
rule  laid  down  in  U.  S.  v.  Sinunons, 
8upra»  Here  no  such  condition  exists. 
Defendant  was  fully  advised  by  count  4 
of  the  charge  which  he  was  required  to 
meet" 

Plea  of  nolo  contendere  to  indictment. 
— ^Where  the  indictment  contains  several 
counts  charging  violations  respectively  of 
internal  revenue  statutes  which  are  not 
punishable  alike,  some  punishable  under 
this  section  by  both  fine  and  imprison- 
ment and  others  punishable  by  fine  alone, 
if  the  court  allows  a  plea  of  nolo  conten- 
dere the  judgment  thereon  must  be  con- 
fined to  those  counts  punishable  by  fine 
alone.  A  judgment  pronouncing  imprison- 
ment is  inconsistent  with  a  plea  of  nolo 
contendere.  Tucker  v.  U.  S.,  (CC.  A. 
7th  Cir.  1912)  196  Fed.  260,  IW  C.  G.  A. 
62,  41  L.  R.  A.  (N.  S.)  70. 

Measure  of  proof. —  That  it  was  a 
bonded  warehouse,  sanctioned  or  author- 
ized expressly  by  the  proper  officer  of 
the  government,  need  not  be  shown  by  the 
government  on  an  indictment  alleging  the 
fraudulent  removal  therefrom.  "  But 
while  it  is  undoubtedly  necessary  to  a 
verdict  of  guilty  that  the  allegation 
respecting  the  bonded  warehouse  should 
be  proved,  it  is  not  necessary  for  the  gov- 
ernment to  prove  that  it  was  selected  or 
authorized  as  such  by  any  direct  official 
act."  U.  S.  V.  Harries,  (1869)  2  Bond 
311,  26  Fed.  Gas.  No.  15,309. 

Conspiracy. — ^An  indictment  will  lie  un- 
der R.  8.  sec.  5440  (now  embodied  in  the 
Penal  Laws  as  sec.  37  and  repealed  by 
sec.  341  thereof;  see  title  Penal  Laws), 
for  conspiracy  to  remove  distilled  spirits 
on  which  the  tax  had  not  been  paid,  in 
violation  of  this  section,  although  it  is 
6harged  that  the  purpose  of  the  con- 
spiracy was  accomplished.  Scott  v.  U.  S., 
(C.  C.  A.  1908)  165  Fed.  172,  91  G.  C.  A. 
206. 

Former  conviction  for  conspiracy. — ^A 
former  conviction  on  an  indictment  under 
R.  S.  sec.  5440  (now  embodied  in  the 
Penal  Laws  as  sec.  37  and  repealed  by 
sec.  341  thereof;  see  title  Pbnal  Laws), 
of  a  conspiracy  to  defraud  the  govern- 
ment of  the  United  States  out  of  taxes 
due  on  whiskey  distilled  by  the  several 
parties  mentioned,  and  that  in  pursuit  of 
that  conspiracy  other  parties  than  defend-^ 
ant  —  who  were  his  co-conftpirators  —  did 
unlawfully  remove  said  whiskey,  ia  a  bar 
to  a  civil  action  brought  by  the  govern- 
ment under  this  section  to  recover  the 
penalty,  charging  the  defendant  with  hav- 
ing aided  and  abetted  the  unlawful  re- 
moval of  whiskey,  if  the  specific  arts  of 
removal  on  which  the  suit  is  brought  are 
the  same  which  were  proved  in  the  trial 
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of  the  indictment.  U.  S.  t?.  McKee,  (1877) 
4  Dill  128,  26  Fed  Cas.  No.  15,688.  See 
Matter  of  Leszynsky,  (1879)  16  Blatchf. 
9,  15  Fed.  Cas.  No.  8,279. 

Forfeiture  under  R.  S.  sec.  3281. — ^A 
proceeding  for  a  forfeiture  under  R,  S. 
sec.  3281,  supra,  p.  41,  is  not  barred  by 
a  former  conviction  under  this  statute. 
U.  S.  i\  Three  Copper  Stills,  (D.  C.  Ky. 
1890)  47  Fed.  496. 

A  compromise,  in  full  satisfaction  and 
settlement  of  an  indictment  and  prosecu- 
tion against  a  distiller  founded  on  R.  S. 
sees.  3281,  supra,  p.  41,  and  5440  (now  em- 
bodied in  the  Penal  Laws  as  sec.  37  and 
repealed  by  sec.  341  thereof;  see  title 
Penal  Laws),  is  a  bar  to  an  action  on 
his  bond,  when  it  appears  that  the  vari- 
ous assignments  of  breaches  in  plaintiff's 
petition  relate  to  the  same  subject  matter 
and  are  based  upon  the  same  transaction 
as  the  various  allegations  in  such  prior 
prosecutions.  U.  S,  v.  Chouteau,  (1880) 
102  U.  S.  603,  26  U.  S.  (L.  ed.)  246. 


Application  to  spirits  produced  at  illicit 
distillery. — "  The  language  used  in  the 
statute  most  plainly  makes  it  illegal  to 
remove  any  untaxed  spirits,  and  as  by 
way  of  proviso  it  necessarily  excepted  re- 
movals from  all  distilleries  to  the  ware- 
house provided  by  law  at  such  distilleries. 
Therefore,  as  I  read  it,  the  statute  forbids 
all  removals  of  untaxed  spirits  except  from 
a  registered  distillery  to  the  warehouse 
at  that  distillery;  and,  in  case  of  brandy, 
except  from  a  registered  distillery  to  the 
designated  place  of  deposit,  which  is  the 
distillery  warehouse  provided  by  law.  No 
reason  suggests  itself  why  Congress  should 
have  intended  that  this  statute  should  not 
apply  to  removals  of  untaxed  spirits  pro- 
duced at  an  illicit  distillerv.  Tne  statute 
was  enacted  to  facilitate  the  collection  of 
revenue  from  distilled  spirits.  There  was 
therefore  reason  for  an  intent  to  make 
such  removals  as  entirely  illegal  as  re- 
movals from  registered  distilleries."  U.  S. 
17.  Thompson,  (W.  D.  Va.  1911)  199  Fed. 
838. 


Sec.  3297.  [Alcohol  withdrawn  for  scientific  purposes.]  The .  Secre- 
tary of  the  Treasury  is  authorized  to  grant  permits  to  any  incorporated  or 
chartered  scientific  institution  or  college  of  learning  to  withdraw  alcohol  in 
specified  quantities  from  bond  without  payment  of  the  internal-revenue 
tax  on  the  same,  or  on  the  spirits  from  which  the  alcohol  has  been  distilled, 
for  the  sole  purpose  of  preserving  specimens  of  anatomy,  physiology,  or 
natural  history  belonging  to  such  institution,  or  for  use  in  its  chemical 
laboratory:  Provided,  That  application  for  permits  shall  be  made  by  the 
president  or  curator  of  such  institution,  who  shall  file  a  bond  for  double 
the  amount  of  the  tax  on  the  alcohol  to  be  withdrawn,  with  two  good  and 
sufficient  sureties,  to  be  approved  by  the  Commissioner  of  Internal  Revenue, 
and  conditioned  that  the  whole  quantity  of  alcohol  so  withdrawn  from  bond 
shall  be  used  for  the  purposes  above  specified,  and  for  no  other,  and  that  the 
said  president  or  curator  shall  comply  with  such  other  requirements  and 
regulations  as  the  Secretary  of  the^  Treasury  may  prescribe.  And  if  any 
alcohol  so  obtained  is  used  by  any  officer,  as  aforesaid,  of  such  institution 
for  any  purposes  other  than  that  above  specified,  then  the  said  officer  or 
sureties  shall  pay  the  tax  on  the  whole  amount  of  alcohol  withdrawn  from 
bond,  together  with  a  like  amount  as  a  penalty  in  addition  thereto.    [B,  8.] 

Act  of  Feb.  21,  1873,  eh.  173,  17  Stat.  L.  468. 

The  privileges  of  this  section  were  extended  to  other  institutions  of  learning  by  the 
Act  of  May  3,  1878,  ch.  88,  infra,  p.  93. 

By  an  Act  of  June  4,  1912,  ch.  150,  37  Stat.  L.  122,  entitled  "An  Act  For  the  relief 
of  scientific  institutions  or  colleges  of  learning  having  violated  sections  thirty-two 
hundred  and  ninety-seven  and  thirty-two  hundred  and  ninety-seven  a  of  the  Revised 
Statutes  and  the  regulations  thereunder,"  the  following  provision  was  made: 

"  That  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  is  authorized  on  appeal  to  him  made  to  abate,  remit,  and  refund  all 
taxes  and  assessments  for  taxes  the  liability  for  which  is  asserted  against  any 
scientific  institution  or  college  of  learning  on  account  of  any  alcohol  withdrawn  from 
bond  free  of  tax  in  accordance  with  the  provisions  of  sections  thirty-two  hundred  and 
ninety-seven  and  thirty- two  hundred  and  ninety-seven  a,  [sic]  Revised  Statutes,  and 
not  used  as  authorized  by  the  above-mentioned  law  and  regulations  thereunder:  Pro- 
vided, That  no  assessment  made  of  tax  imposed  shall  be  abated  or  refunded  as  to  any 
alcohol  00  withdrawn  and  used  for  beverage  purposes:    And  provided  further »  That 
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all  applicationB  for  relief  under  this  Act  shall  be  filed  in  the  office  of  the  Commissioner 
of  Internal  Revenue  within  one  year  from  the  date  of  tlie  approval  of  this  Act,  and 
no  liability  incurred  on  or  after  March  first,  nineteen  hundred  and  twelve,  shall  be 
relieved  against  hereunder." 

• 

The   term  "  alcohoV  as  used   in-  this  as  pure,  neutral,  or  cologne  spirits,  and  as 

section,   embraces   the  various  grades  of  commercial  alcohol.     (1§09)  27  Op.  Atty.- 

alcohol  a£  reclassified  in  Internal  Revenue  Gen.  226. 
Circular  No.  723,  and  referred  to  therein 

Sec.  3298.  [Power  of  offioers  to  detain  packages  on  suspicion.]    It 

shall  be  lawful  for  any  intemal-revenue  officer  to  detain  any  cask  or  pack- 
age containing,  or  supposed  to  contain,  distilled  spirits,  when  he  has  reason 
to  believe  that  the  tax  imposed  by  law  upon  the  same  has  not  been  paid,  or 
that  the  same  is  being  removed  in  violation  of  law ;  and  every  such  cask  or 
package  may  be  held  by  him  at  a  safe  place  until  it  shall  be  determined 
whether  the  property  so  detained  is  liable  by  law  to  be  proceeded  against  for 
forfeiture;  but  such  summary  detention  shall  not  continue  in  any  case 
longer  than  forty-eight  hours  without  process  of  law  or  intervention  of  the 
officer  to  whom  such  detention  is  to  be  reported.    [B,  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  141. 


Sec.  3299.  [Forfeiture  of  spirits  unlawfully  removed  from  distillery.] 

All  distilled  spirits  found  elsewhere  than  in  a  distillery  or  distillery  ware- 
house, not  having  been  removed  therefrom  according  to  law,  shall  be  for- 
feited to  the  United  States.    [B.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  163;  Act  of  July  20,  1868,  ch.  186,  15  Stat 
L.  140. 

The  section  as  originally  enacted  read  "  distilling  warehouse."  It  was  corrected  so 
as  to  read  as  above  by  Act  of  Feb.  18,  1875,  ch.  80,  18  Stat.  L.  319. 


"DiatiUed  spirits'*  under  this  section 
means  and  includes  all  spirits  which  have 
been  distilled,  whether  subsequently  recti- 
fied or  not.  Boyd  . I?.  U.  S.,  (1877)  14 
Blatchf.  317,  3  Fed.  Cas.  No.  1,749. 

A  removal  procured  by  a  false  and 
firaudulent  bond,  though  accepted  by  the 
collector,  is  not  a  removal  according  to 
law.  Distilled  Spirits,  (1870)  11  Wall. 
356,  20  U.  S.  (L.  ed.)   167. 

Burden  of  proof. —  The  burden  of  proof 
is  upon  the  claimant  to  show  that  the  re- 
quirements of  the  law  have  been  con^iied 
with.  U.  S.  V.  Five  Hundred  and  Kight 
Barrels  Distilled  Spirits,  (1867)  5  Blatchf. 
407,  25  Fed.  Gas.  No.  16,113.  See  also 
U.  S.  V.  Six  Barrels  Distilled  Spirits, 
(1867)  6  Blatchf.  642,  27  Fed.  Cas.  No. 
16,294;  U.  S.  v.  Seventy-Eight  Barrels, 
(1867)   27  Fed.  Cas.  No.  16,257. 

Proof  that  proper  brands  were  upon  the 


barrels  is  insufficient,  but  proof  must  also 
be  given  of  the  payment  of  tax  upon  re- 
moval of  the  spirits  from  the  bonded  ware- 
house. U.  6.  f7.  Eight  Casks  Whiskev» 
(1867)  25  Fed.  Cas.  No.  15,030.  See  also 
Twenty-Six  Barrels,  etc..  Distilled  Spirits, 
(1870)  24  Fed.  Cas.  No.  14,283. 

Former  conviction  for  unlawful  re- 
moval.—A  conviction  under  R.  S.  sec. 
3296,  supra,  p.  56,  is  not  a  bar  to  a  pro- 
ceeding for  forfeiture  under  this  section. 
U.  S.  V.  Three  Copper  Stills,  (D.  C.  Ky. 
1890)  47  Fed.  495. 

Title  of  innocent  purchaser  acquired 
after  wrongful  act  and  before  seizure. — 
As  to  the  title  of  an  innocent  purchaser 
under  section  46  of  the  Act  of  July  13, 
1866,  see  U.  S.  V.  Sixty-Four  Barrels  DiR- 
tilled  Spirits,  (1870)  3  Cliff.  308,  27  Fed. 
Cas.  No.  16,306;  U.  S.  v.  Seventy-Eight 
Barrels,  (1867)'  27  Fed.  Cas.  No.  16,257. 


Sec.  3300.  [Store-keeper  imlawfiQly  removing  or  allowing  to  be 
removed^  etc.]  Whenever  any  store-keeper  or  other  person  in  the  employ- 
ment of  the  United  States,  having  charge  of  a  bonded  warehouse,  removes 
or  allows  to  be  removed  therefrom  any  cask  or  other  package,  without  an 
order  or  permit  of  the  collector,  or  which  has  not  been  marked  or  stamped 
in  the  manner  required  by  law  j  or  removes  or  allows  to  be  removed  any  part 
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of  the  contents  of  any  cask  or  package  deposited  therein,  he  shall  be  imme- 
diately dismissed  from  office  or  employment,  and  be  fined  not  less  than  five 
hundred  dollars  nor  more  than  two  thousand  dollars,  and  imprisoned  not 
less  than  three  months  nor  more  than  two  years.    [B.  8.] 

Act  of  July  20,  1868,  csh,  186,  16  Stat  L.  147. 

Sec.  3301.  [Store-keepers'  warehonse  books  and  returns.]  Every 
store-keeper  shall  keep  a  warehouse-book,  which  shall  at  all  times  be  open  to 
the  examination  of  any  revenue  officer,  and  shall  enter  therein  an  account 
of  all  articles  deposited  in  the  warehouse  to  which  he  is  assigned,  indicating 
in  each  case  the  date  of  deposit,  by  whom  manufactured  or  produced,  the 
number  and  description  of  the  package  and  contents,  the  quantities  therein, 
the  marks  and  serial  numbers  thereon,  and  by  whom  gauged,  inspected,  or 
weighed,  and  if  distilled  spirits,  the  number  of  gauge  or  wine  gallons,  of 
proof -gallons,  and  of  taxable  gallons  ; 

And  before  delivering  any  article  from  the  warehouse  he  shall  enter  in 
said  book  the  date  of  the  permit  or  order  of  the  collector  for  the  delivery 
of  such  articles,  the  number  and  description  of  the  packages,  the  marks 
and  serial  numbers  thereon,  the  date  of  delivery,  to  whom  delivered,  and 
for  what  purpose,  which  purpose  shall  be  specified  in  the  permit  or  order 
for  delivery ; 

And  in  case  of  delivery  of  any  distilled  spirits  the  number  of  gauge  or 
wine  gallons,  of  proof -gallons,  and  of  taxable  gallons,  shall  also  be  stated ; 

And  such  further  particulars  shall  be  entered  in  the  warehouse-books  as 
may  be  prescribed  or  found  necessary  for  the  identification  of  the  packages, 
to  insure  the  correct  delivery  thereof  and  proper  accountability  therefor. 

And  every  store  keeper  shall  furnish  daily  to  the  collector  of  the  district 
a  return  of  all  articles  received  in  and  delivered  from  the  warehouse  during 
the  day  preceding  that  on  which  the  return  is  made,  and  mail  at  the  same 
time  a  copy  thereof  to  the  Commissioner  of  Internal  Revenue,  and  shall,  on 
the  first  Monday  of  every  month,  make  a  report  in  duplicate  of  the  number 
of  packages  of  all  articles,  with  the  respective  descriptions  thereof,  as  above 
provided,  which  remained  in  the  warehouse  at  the  date  of  his  last  report, 
of  all  articles  received  therein  and  delivered  therefrom  during  the  preceding 
month,  and  of  articles  remaining  therein  at  the  end  of  said  month. 

He  shall  deliver  one  of  these  reports  to  the  collector  having  control  of  the 
warehouse,  to  be  recorded  and  filed  in  his  office,  and  transmit  one  to  the 
Commissioner  of  Internal  Revenue,  to  be  recorded  and  filed  in  his  office. 
[R.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  147;  Act  of  Dec.  24,  1872,  eh.  13,  17  Stat. 
L.  401. 

The  above  provisions  were  substituted  by  Act  of  March  1,  1879,  ch.  125,  20  Stat.  L. 
337,  for  the  section  as  originally  enacted.  The  only  change  was  in  the  addition  of  the 
words  "  taxable  gallons  "  where  they  appear  in  the  above  provisions,  the  original  section 
reading  "  gauge  or  wine  gallons  and  of  proof  gaUons." 

Sec.  3302.  [Store-keepers  to  have  charge  of  distillery  and  keep  acooimt 
of  materials  used,  etc.]  The  store-keeper  assigned  to  any  distillery  ware- 
house shall,  in  addition  to  the  duties  required  of  him  as  store-keeper  in 
charge  of  a  warehouse,  keep  in  a  book  to  be  provided  for  that  purpose,  and 
in  the  manner  prescribed  by  the  Commissioner  of  Internal  Bevenue,  a  daily 


mTBBNAL  REVENUE  61 

account  of  all  the  meal  and  vegetable  productions  or  other  substances 
brought  into  said  distillery,  or  on  said  premises,  to  be  used  for  the  purpose 
of  producing  spirits,  from  whom  purchased,  and  when  delivered  at  said 
distillery ;  of  the  kind  and  quantity  of  all  fuel  used,  and  from  whom  pur- 
chased ;  of  all  repairs  made  on  said  distillery,  and  by  whom  and  when  made ; 
of  the  names  and  places  of  residence  of  all  persons  employed  in  or  about 
the  distillery ;  of  the  materials  put  into  the  mash-tub  or  otherwise  used  for 
the  production  of  spirits ;  of  the  time  when  any  f ermenting-tub  is  emptied 
of  ripe  mash  or  beer,  recording  the  same  by  the  number  painted  on  said 
tub;  and  of  all  spirits  drawn  oif  from  the  receiving-cistern,  and  the  time 
when  the  same  were  drawn  off.    [R.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  134. 

« 

Sec.  3303.  [Distillers'  bookB,  entries  to  be  made.]  Every  person  who 
makes  or  distills  spirits,  or  owns  any  still,  boiler,  or  other  vessel  used  for  the 
purpose  of  distilling  spirits,  or  who  has  such  still,  boiler,  or  other  vessel  so 
used  under  his  superintendence,  either  as  agent  or  OA¥ner,  or  who  uses  any 
such  still,  boiler,  or  other  vessel,  shall  from  day  to  day  make,  or  cause  to  be 
made,  in  a  book  or  books,  to  be  kept  by  him  in  such  form  as  the  Commis- 
sioner of  Internal  Revenue  may  prescribe,  a  true  and  exact  entry  of  the 
kind  of  materials,  and  the  quantity  in  pounds,  bushels,  or  gallons  purchased 
by  him  for  the  production  of  spirits,  from  whom  and  when  purchased,  and 
by  what  conveyance  delivered  at  said  distillery,  the  amount  paid  therefor, 
the  kind  and  quantity  of  fuel  purchased  for  use  in  the  distillery,  and  from 
whom  purchased,  the  amount  paid  for  ice  or  water  for  use  in  the  distillery, 
the  repairs  placed  on  said  distillery  or  distilling-apparatus,  the  cost  thereof, 
and  by  whom  and  when  made,  and  of  the  name  and  residence  of  each  per- 
son employed  in  or  about  the  distillery,  and  in  what  capacity  employed. 
And  in  another  book  he  shall  make  like  entry  of  the  quantity  of  grain  or 
other  material  used  for  the  production  of  spirits,  the  time  of  day-  when  any 
yeast  or  other  composition  is  put  into  any  mash  or  beer  for  the  purpose  of 
exciting  fermentation,  the  quantity  of  mash  in  each  tub,  designating  the 
same  by  the  number  of  the  tub,  the  number  of  dry  inches,  that  is  to  say,  the 
number  of  inches  between  the  top  of  each  tub  and  the  surface  of  the  mash 
or  beer  therein  at  the  time  of  yeasting,  the  gravity  and  temperature  of  the 
beer  at  the  time  of  yeasting,  and  on  every  day  thereafter  its  quantity, 
gravity,  and  temperature  at  the  hour  of  twelve  meridian ;  also,  of  the  time 
when  any  fermenting-tub  is  emptied  of  ripe  mash  or  beer,  the  number  of 
gallons  of  spirits  distilled,  the  number  of  gallons  placed  in  the  warehouse, 
and  the  proof  thereof,  the  number  of  gallons  sold  or  removed,  with  the  proof 
thereof,  and  the  name,  place  of  business,  and  residence  of  the  person  to 
whom  sold.     [JB.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  132. 

Prescription  of  fonn  by  commissioner,  missioner  may   prescribe   the   form,   and 

—"Where    the    commissioner    of    internal  when  he  does,  that  form  is  to  be  followed. 

revenue  does  not  prescri1)e  the  form,  that  U.  S.  v.  Thirty-Five  Barrels  High  Wines, 

does  not  relieve  the  distiller  from  provid-  (1869)  2  Bias.  88,  28  Fed.  Caa.  No.  16,460. 

ing  books  and  making  therein  the  entries  See  also  Quantity  Distilled  Spirits,  (1868) 

demanded  bv  law.    The  only  effect  of  that  3  Ben.  70,  20  Fed,  Cas.  No.  11,494. 
provision  of  the  section  is  that  the  com- 
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Sec.  3304.  [Books  to  be  open  to  iiupeotion  and  presenred  two  years.] 

The  books  of  every  distiller  hereinbefore  required  shall  always  be  kept  at 
the  distillery  and  be  always  open  to  the  inspection  of  any  revenue  oflScer, 
and,  when  filled  up,  shall  be  preserved  by  the  distiller  for  a  period  of  not 
less  than  two  years  thereafter,  and  whenever  required  shall  be  produced  for 
the  inspection  of  any  revenue  oflScer.    [B,  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  133. 


The  books  are  quasi-recorda,  intended 
for  use  as  much  by  the  government  as  the 
distiller,  and  constitute  part  of  the  ma- 
chinery which  the  law  has  provided  for 
the  enforcement  of  the  revenue  laws. 
When  seized  by  the  collector  of  internal 
revenue,  acting  under  special  authority 
for  that  purpose  from  the  commissioner 


of  internal  revenue,  their  possession  is 
not  obtained  by  means  of  any  judicial  pro- 
ceeding, within  the  meaning  of  R.  S.  sec. 
960  (title  Judigiabt),  and  may  be  used 
as  evidence  in  an  action  for  forfeiture 
brought  under  R.  S.  sec.  3257,  8upra,  p. 
23.  U.  S.  V,  Petersburg  Distillery,  (1876) 
1  Hughes  533,  25  Fed.  Gas.  No.  14,961. 


Sec.  3305.  [False  entries  —  omitting  to  keep  or  produce  books  —  pen- 
alty.] Whenever  any.  false  entry  is  made  in,  or  any  entry  required  to  be 
made  is  omitted  from,  either  of  the  said  books  mentioned  in  the  two  preced- 
ing sections,  with  intent  to  defraud  or  to  conceal  from  the  revenue  ofiScers 
any  fact  or  particular  required  to  be  stated  and  entered  in  either  of  said 
books,  or  to  mislead  in  reference  thereto ;  or  any  distiller  as  aforesaid  omits 
or  refuses  to  provide  either  of  said  books,  or  cancels,  obliterates,  or  destroys 
any  part  of  either  of  such  books,  or  any  entry  therein,  with  intent  to 
defraud,  or  permits  the  same  to  be  done,  or  such  books,  or  either  of  them, 
are  not  produced  when  required  by  any  revenue  oflScer,  the  distillery,  dis- 
tilling-apparatus,  and  the  lot  or  tract  of  land  on  which  it  stands,  and  all 
personal  property  on  said  premises  used  in  the  business  there  carried  on, 
shall  be  forfeited  to  the  United  States.  And  every  person  who  makes  such 
false  entry,  or  omits  to  make  any  entry  hereinbefore  required  to  be  made, 
with  the  intent  aforesaid,  or  who  causes  or  procures  the  same  to  be  done, 
or  f  [r]audulently  cancels,  obliterates,  or  destroys  any  part  of  said  books, 
or  any  entry  therein,  or  willfully  fails  to  produce  such  books,  or  either  of 
them,  shall  be  fined  not  less  than  five  hundred  dollars,  nor  more  than  five 
thousand  dollars,  and  imprisoned  not  less  than  six  months,  nor  more  than 
two  years.    [JB.  S,] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  133;  Act  of  June  6,  1872,  ch.  315,  17  Stat 
L.  240. 


Right  to  examine  books. —  The  govern- 
ment has  the  right  to  examine  any  books 
which  the  distiller  or  rectifier  has  kept  in 
the  process  of  carrying  on  his  business, 
and  not  only  those  books  kept  as  required 
by  law.  In  a  proceeding  to  declare  a  for- 
feiture, it  does  not  infringe  upon  the  rights 
guaranteed  by  the  Constitution,  that  the 
citizen  shall  be  protected  against  unrea- 
sonable seizures  and  searches,  and  that  no 
man  shall  be  compelled  to  bear  witness 
agaiilst  himself.  U.  S.  v.  Mason,  (1875) 
6  Biss.  360,  26  Fed.  Cas.  No.  15,735.  See 
also  U.  S.  r.  Three  Tons  Coal,  (1875)  6 
Biss.  379,  28  Fed.  Cas.  No.  16,515;  U.  S. 
r.  Distillery  No.  28.  (1875)  6  Biss.  483, 
25  Fed.  Cas.  No.  14,966. 

Liable  criminally  or  civiUy. —  The  gov- 


ernment has  the  right  to  proceed  by  civil 
action  to  enforce  the  forfeiture  of  the 
property  because  of  the  frauds,  or  to 
prosecute  the  parties  engaged  in  such 
frauds  criminalr^;  but  for  the  same  acts 
it  cou^d  not  do  both.  The  conviction  of  a 
stockholder  of  a  corporation,  on  an  indict- 
ment under  R.  S.  sec.  3451,  infra,  p.  312, 
is  a  bar  to  a  civil  action  for  forfeiture 
based  on  the  same  fraudulent  acts  and 
omissions  that  were  introduced  in  proof 
in  support  of  the  indictment,  and  such 
plea  in  bar  may  be  interposed  by  any  one 
interested  in  the  property.  U.  S.  v.  One 
Distillery,  (1890)  43  Fed.  846,  affirmed 
on  a  question  of  pleading,  (1899)  175 
U.  S.  149,  19  S.  Ct.  624,  43  U.  S.  (L.  ed.) 
929. 
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Seunire  u  condition  precedent  to  for- 
feiture.— A  preliminary  seizure  la  neces- 
sary to  bring  property  within  the  reach 
of  judicial  process  on  judicial  proceedings 
in  rem  to  enforce  a  forfeiture.  Dobbins's 
Distillery  v.  U.  S.,  (1877)  96  U.  S.  395, 
24  U.  S.   (L.  ed.)  637. 

Scope  and  effect  of  forfeiture. —  The 
forfeiture  is  evidently  intended  to  conform 
substantially  in  scope  and  effect  to  the 
fuller  definitions  in  R.  S.  sec.  3281,  8upr<i, 
p.  41,  and  to  forfeit,  without  regard  to 
the  question  of  ownership,  the  distillery 
and  distilling  apparatus,  and  all  personal 
property  found  on  the  premises  and  used 
in  the  business  there  carried  on,  but  as  to 
the  real  estate,  to  forfeit  only  the  right, 
title,  and  interest  of  the  distiller,  and  of 
any  persons  who  participate  in  or  consent 
to  the  carrying  on  of  the  distillery.  U.  S. 
V.  Stowell,  (1890)  133  U.  S.  1,  10  S.  Ct. 
244,  33  U.  S.  (L.  ed.)  555. 

Otoner'a  ctUpability, —  In  proceedings  in 
rem  against  the  real  estate  used  and  occu- 
pied as  a  distillery,  the  forfeiture  at- 
taches without  regard  to  the  owner's  cul- 
pability or  to  the  interest  of  outside 
parties;  all  persons  claiming  liens  against 
the  property,  such  as  a  mechanic's  lien, 
should  apply  to  the  court  in  which  the  pro- 
ceedings are  had  for  the  forfeiture  and 
sale  of  the  property,  to  be  allowed  to  par- 
ticipate in  the  proceeds  of  its  sale  to  the 
extent  of  the  claims.  Heidritter  i^.  Eliza- 
beth Oil-Cloth  Co.,  (18»1)  6  Fed.  138. 

The  owner  of  the  real  property  need  not 
have  had  knowledge  that  the  lessee  and 
distiller  was  committing  fraud  on  the  pub- 


lic revenue,  in  order  that  the  information 
of  forfeiture  should  be  maintained.  "  If 
he  knowingly  suffers  and  permits  his  land 
to  be  used  as  a  site  for  a  distillery,  the 
law  places  him  on  the  same  footing  as  if 
he  were  the  distiller  and  the  owner  of  the 
lot  where  the  distillery  is  located;  and  if 
fraud  is  sho>vn  in  such  a  case,  the  land 
is  forfeited,  just  as  if  the  distiller  were 
the  owner."  Dobbins's  Distillery  V.  tJ.  S., 
(1877)  96  U.  S.  395,  24  U.  S.  (L.  ed.)  637. 

Irrespective  of  the  question  of  owner- 
ship, the  personal  and  real  estate  are  de- 
clared forfeited.  U.  S.  v.  Spring  Valley 
Distillery,  (1873)  11  BUtchf.  255,  25  Fed. 
Cas.  No.  14,963. 

Degree  of  proof. —  In  a  judicial  pro- 
ceeding in  rem  to  enforce  a  forfeiture  for 
the  reason  that  the  defendant,  engaged  in 
the  business  of  a  distiller,  did  unlawfully 
attempt  to  defraud  the  United  States  of 
the  intemfiJ  revenue  tax  on  spirits  by 
omitting  to  make  true  and  exact  entries 
as  required  by  E.  S.  sec.  3303,  supra, 
p.  61,  a  preponderance  of  evidence  is 
sufficient.  Grain  Distillery  No.  8  t\  U.  S., 
(C.  C.  A.  4th  Cir.  1913)  204  Fed.  429, 
122  C.  C.  A.  615. 

The  words  *' personal  property-  on  the 
premises  "  are  qualified  by  the  subsequent 
words  "  used  in  the  business,"  and  dis- 
tilled spirits  in  casks  or  in  the  cisterns  of 
a  distillery  which  has  produced  them  are 
not  personal  property  used  in  the  business 
there  carried  on.  U.  S.  v,  Forty-Eight 
Hundred  Gallons  Distilled  Spirits,  (1871) 
4  Ben.  471,  25  Fed.  Cas.  No.  15,153. 


Sec.  3306.  [Using  false  weights  or  measures  —  using  unregistered 
materials  —  penalty.]  Every  person  who  knowingly  uses  any  false  weights 
or  measures  in  ascertaining,  weighing,  or  measuring  the  quantities  of  grain, 
meal,  or  vegetable  materials,  molasses,  beer,  or  other  substances  to  be  used 
for  distillation,  shall  be  fined  not  less  than  five  hundred  dollars  nor  more 
than  five  thousand  dollars,  and  imprisoned  not  less  than  one  year  nor  more 
than  three  years.  Any  person  who  uses  any  molasses,  beer,  or  other  sub- 
stance, whether  fermented  on  the  premises  or  elsewhere,  for  the  purpose 
of  producing  spirits,  before  an  account  of  the  same  is  registered  in  the 
proper  books  provided  for  that  purpose,  shall  forfeit  and  pay  the  sum  of 
one  thousand  doUari^  for  each  offense  90  committed.     [R,  £>.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  141. 

Sec.  3307.  [Distillers'  returns  of  production  to  collector.]  On  the  first 
day  of  each  month,  or  within  five  days  thereafter,  every  distiller  shall 
render  to  the  collector  of  the  district  an  account  in  duplicate,  taken  from 
his  books,  stating  the  quantity  and  kind  of  materials  used  for  the  produc- 
tion of  spirits  each  day,  and  the  number  of  wine-gallons  and  of  proof- 
gallons  of  spirits  produced  and  placed  in  warehouse.  And  the  distiller  or 
the  principal  manager  of  the  distillery  shall  make  and  subscribe  the  follow- 
ing oath,  to  be  attached  to  said  return:    **  I, ,  distiller  (or 

principal  manager,  as  the  case  may  be)  of  the  distillery  at  ,  do 


64  4  FED.  STAT.  ANN.  (2d  Ed.) 

solemnly  swear  that,  since  the  date  of  the  last  return  of  the  business  of  said 
distillery,  dated day  of to day  of ,  both  inclu- 
sive, there  was  produced  in  said  distillery,  and  withdrawn  and  placed  in 
warehouse,  the  number  of  wine-gallons  and  proof -gallons  of  spirits;  and 
there  were  actually  mashed  and  used  in  said  distillery,  and  consumed  in 
the  production  of  spirits  therein,  the  several  quantities  of  grain,  sugar, 
molasses,  and  other  materials  respectively  hereinbefore  specified,  and  no 
more."  One  of  the  said  duplicate  returns  shall  be  transmitted  by  the 
collector  to  the  Commissioner  of  Internal  Revenue.     [R.  S,] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  133;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  240;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  403. 

Sec.  3308.  [Distillers'  returns  of  the  number  of  barrels  distilled.] 

Every  distiller  shall  make  a  return  of  the  number  of  barrels  of  spirits  dis- 
tilled by  him,  counting  forty  gallons  of  proof -spirits  to  the  barrel,  when- 
ever such  return  is  demandedby  the  collector  of  the  district.    [R.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  150;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  244. 

Sec.  3309.  [Monthly  examination  of  distiller's  return — producing 
capacity  —  deficiency  —  assessment.]  On  the  receipt  of  the  distiller's 
return  in  each  month,  the  Commissioner  of  Internal  Revenue  shall  inquire 
and  determine  whether  the  distiller  has  accounted  for  all  the  grain  or 
molasses  used,  and  all  the  spirits  produced  by  him  in  the  preceding  month. 
If  he  is  satisfied  that  the  distiller  has  reported  all  the  spirits  produced  by 
him,  and  the  quantity  so  reported  is  found  to  be  less  than  eighty  per  centum 
of  the  producing-capacity  of  the  distillery  as  estimated  according  to  law, 
he  shall  make  an  assessment  for  such  deficiency  at  the  rate  of  ninety  cents 
for  every  proof -gallon.  In  determining  the  quantity  of  grain  used,  fifty-six 
pounds  shall  be  accounted  as  a  bushel ;  and  if  the  Commissioner  finds  that 
the  distiller  has  used  any  grain  or  molasses  in  excess  of  the  capacity  of  his 
distillery  as  estimated  according  to  law,  he  shall  make  an  assessment  against 
the  distiller  at  the  rate  of  ninety  cents  for  every  proof -gallon  of  spirits 
that  should  have  been  produced  from  the  grain  or  molasses  so  used  in 
excess,  which  assessment  shall  be  made  whether  the  quantity  of  spirits 
reported  is  equal  to  or  exceeds  eighty  per  centum  of  the  producing-capacity 
of  the  distillery.  If  the  Commissioner  finds  that  the  distiller  has  not 
accounted  for  all  the  spirits  produced  by  him,  he  shall,  from  all  the  evi- 
dence he  can  obtain,  determine  what  quantity  of  spirits  was  actually  pro- 
duced by  such  distiller,  and  an  assessment  shall  be  made  for  the  difference 
between  the  quantity  reported  and  the  quantity  shown  to  have  been  actually 
produced,  at  the  rate  of  ninety  cents  for  every  proof -gallon :  Provided, 
That  the  actual  product  shall  be  assumed  to  be  in  no  case  less  than  eighty 
per  centum  of  the  producing-capacity  of  the  distillery  as  estimated  accord- 
ing to  law.  All  assessments  made  under  this  section  shall  be  a  lien  on  all 
distilled  spirits  on  the  distillery  premises,  the  distillery  used  for  distilling 
the  same,  the  stills,  vessels,  fixtures,  and  tools  therein,  the  tract  of  land 
whereon  the  said  distillery  is  located,  and  any  building  thereon,  from  the 
time  such  assessment  is  made  until  the  same  shall  have  been  paid.     [R.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  133;  Act  of  April  10,  1869,  ch.  18.  16  Stat. 
h.  42;  Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  243. 
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The  word  "  ninety ''  where  it  appears  in  this  section  was  by  Act  of  March  3, 
1875,  eh.  131,  §  12,  18  Stat.  L.  419,  substituted  for  the  word  "  seventy  "  as  it  appeared 
in  the  section  as  originally  enacted. 

The  tax  on  distilled  spirits  was  increased  to  $1.10  per  gallon  by  the  Act  of  Aug.  21, 
1894,  ch.  349,  $  48,  infra,  p.  104.    See  also  section  60  of  said  Act,  infra,  p.  110. 

See  the  Act  of  March  1,  1879,  ch.  125,  §  6,  given  as  amended  infra,  p.  93. 

Distillers  of  alcohol  for  denaturization  may  be  excepted  from  the  provisions  of  this 
section  by  virtue  of  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  §  IV  N,  sub- 
section 2,  infra,  p.  121. 


Constitntional. —  The  eighty  per  cent, 
provision  in  the  proviso  is  constitutional, 
as  it  is  uniform  in  its  operation  and  is 
assessed  equally  upon  all  manufacturers  of 
spirits  wherever  they  are.  U.  S.  v.  Singer, 
(1872)  15  WalL  111,  21  U.  S.  (L.  ed.)  49. 

The  distiller  is  not  liable,  under  the 
eighty  per  cent,  clause  of  this  section,  un- 
til a  copy  of  the  survey  in  which  the  tax 
is  assessed,  under  R.  S.  sec.  3264,  supra, 
p.  31,  has  been  delivered  to  him  as  re- 
quired by  that  section.  Peabody  v.  Stark, 
(1872)  16  Wall.  240,  21  U.  S.  (L.  ed.) 
311. 

Inability  to  operate  the  distillery,  for 
part  of  the  time  because  no  storekeeper 
had  been  assigned  by  the  government,  and 
for  the  redt  of  the  time  by  reason  of  an 
unavoidable  accident,  notice  of  which  acci- 
dent had  been  duly  given  and  the  machin- 
ery fastened  by  an  officer  as  required  by 
law,  is  a  defense  to  a  suit  brought  to  re- 
cover an  assessment  for  deficiency.  Clin- 
kenbeard  r.  U.  S.,  (1874)  21  Wall.  95,  22 
U.  S.  (L.  ed.)  477.  See  also  U.  S.  P.  Mil- 
ler, (1870)  5  Biss.  128,  26  Fed.  Gas.  No. 
15,770. 

A  deficiency  caused  by  a  defective  still 
cannot  be  made  the  basis  of  an  assessment. 
U.  S.  r.  Nebraska  Distilling  Co.,  (C.  C.  A. 
1897)  80  Fed.  285,  46  U.  S.  App.  704,  25 
C.  O.  A.  418. 

Measure  of  capacity. —  "The  capacity 
of  his  distillery  as  estimated  according  to 
law"  clearly  refers  to  the  real  capacity, 
that  is,  to  the  average  producing  capac- 
ity in  a  given  time,  and  not  to  a  fictitious 
capacity  for  any  particular  day  or  days. 
Chicago  Distilling  Co.  t?.  Stone,  (1891) 
140  U.  S.  647,  11  8.  Ot.  862,  35  U.  S.  (L. 
ed.)  532. 

Method  of  assessment. —  In  no  case  shall 
the  distiller  be  assessed  for  a  less  amount 
of  spirits  than  eighty  per  cent,  of  the  pro- 
ducing capacity  of  his  distillery,  and  if  the 
spirits  actually  produced  by  him  exceed 
this  eighty  per  cent.,  he  shall  also  be  as- 
sessed upon  the  excess.  U.  S.  v.  Singer, 
(1872)  15  Wall.  Ill,  21  U.  S.  (L.  ed.)  49. 
See  also  U.  S.  P.  Nissley,  (1871)  1  Dill. 
586,  27  Fed.  Cas.  No.  15,893;  Daley  v. 
U.  S.,  (1872)  6  Fed.  Cas,  No.  3,542;  Ma- 
son V,  Peabody,  (1871)  16  Fed.  Cas.  No. 
9,260;  U.  S.  v.  Reed,  (1871)  27  Fed.  Cas. 
No.  16,136.  But  see  17.  S.  t?.  Bicket, 
(1872)  24  Fed.  Cas.  No.  14,590. 

"The  distiller  was  made  taxable  for  a 
production  of  spirits  not  less  than  eighty 
per  cent,  of  the  producing  capacity  of  his 


distillery,  as  determined  by  the  survey, 
whether  that  quantity  was  actually  pro- 
duced by  him  or  not,  or  whether  he  used 
a  bushel  of  grain  or  not.  Eighty  per  cent, 
of  the  estimated  (not  the  actual)  capacity 
of  the  distillery  was  the  smallest  amount 
for  which  he  was  made  taxable.  But  if  he 
actually  produced  more,  or  if  the  quantity 
of  grain  or  other  materials  used  for  dis- 
tillation, as  ascertained  by  the  assessor, 
showed  a  larger  production,  he  was  made 
taxable  to  the  full  extent  of  that  produc- 
tion thus  shown."  Stevenson  v.  Beggs, 
(1872)  17  Wall.  182,  21  U.  S.  (L.  ed.) 
624.  See  also  U.  S.  v.  Halloran,  (1876) 
14  Blatchf.  1,  26  Fed.  Cas.  No.  15,286. 

//  a  distiller  uses  material  for  distilla- 
tion in  excess  of  the  estimated  capacity  of 
his  distillery,  according  to  the  survey 
made  and  returned  under  the  provisions 
of  law  regulating  that  subject,  and  in  the 
regular  course  of  his  business  pays  the 
taxes  upon  his  entire  production,  he  can- 
not be  again  assessed  on  every  gallon  of 
spirits  which  the  excess  of  material  used 
should  have  produced  according  to  the 
rules  of  estimation  prescribed  by  the  Inter- 
nal Revenue  Law.  Stoll  v.  Pepper,  (1878) 
97  U.  S.  438,  24  U.  S.  (L.  ed.)  1070.  See 
also  Runkle  v.  Citizens'  Ins.  Co.,  (1881)  6 
Fed.  143,  in  which  case  the  court  said 
that  the  assessment  could  be  attacked 
collaterally. 

In  determining  whether  a  distiller  has 
accounted  for  aU  grain  used  by  him  in  a 
month,  the  practice  has  been  to  take  the 
quantity  of  mash  and  beer  on  hand  at  the 
beginning  of  the  month,  and  from  the  total 
deduct  the  quantity  of  mash  and  beer  on 
hand  at  the  end  of  the  month.  Weitzel  t?. 
Rabe,  (1881)  103  U.  S.  340,  26  U.  S.  (L. 
ed.)   320. 

Suit  to  recover  assessment. —  Suit  may 
be  brought  under  R.  S.  sec.  3213,  vol.  3, 
p.  1025,  to  recover  assessments  made 
under  this  section.  U.  S.  v,  Bristow, 
(C.  C.  Ky.  1884)    20  Fed.  378. 

Defense  of  invalid  assessment. —  The 
invalidity  of  an  assessment  may  be  pleaded 
in  defense  to  a  suit  by  the  government  to 
collect  the  tax,  although  there  may  have 
been  no  appeal  to  the  commissioner  tinder 
R.  S.  sec.  3226,  vol.  3,  p.  1034.  Clinken- 
beard  v.  U.  S.,  (1874)  21  Wall.  65,  22 
U.  S.  (L.  ed.)  477.  See  Runkle  i\  Citi- 
zens' Ins.  Co.,  (1881)   6  Fed.  143. 

Evidence. —  Where,  in  a  suit  to  recover 
an  aasossment  on  unreported  spirits  al- 
leged   to   have  been  distilled  from  2,774 
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gallons  of  fruit,  the  defendant  stipulated 
that  he  had  received  such  amount  of  fruit, 
but  wholly  failed  to  account  either  for  the 
destruction  of  the  fruit  or  of  the  spirits 
alleged  to  have  been  distilled  therefrom, 
it  was  held  that  a  finding  in  favor  of  the 
government  was  justified.  U.  S.  v.  Cole, 
(1904)  134  Fed.  697. 

Assessment  prima  facie  evidence. —  In 
a  suit  based  on  an  internal  revenue  assess- 
ment made  under  this  section,  providing 
that  if  the  commissioner  finds  that  a  dis- 
tiller has  not  accounted  for  all' spirits  pro- 
duced by  him  he  shall  make  an  assessment 


for  the  difference  at  the  rate  of  ninety 
cents  per  every  proof  gallon,  the  assess- 
ment is  prima  facie  evidence  of  its  valid- 
ity.   U.  S.  r.  Cole,  (1904)  134  Fed.  697. 

A  purchase  in  good  faith  of  high  wines 
deposited  in  the  bonded  warehouse  is  made 
subject  to  the  lien  of  assessments  made 
under  this  section,  and  the  lien  may  be 
enforced  against  the  distilled  spirits  at 
any  time  before  the  purchaser  of  the  same 
withdraws  the  spirits  from  the  bonded 
warehouse.  Hartman  t;.  Bean,  (1878)  99 
U.  S.  393,  25  U.  S.  (L.  ed.)  455. 


Sec.  3310.  [When  distilUng  deemed  commenced  —  suspension  of 
work  —  penalties.]  The  first  fermenting  period  of  ev[e]ry  distiller  shall 
be  taken  to  begin  on  the  day  the  distiller's  bond  is  approved;  and  ev[e]ry 
distiller  at  the  hour  of  twelve  meridian  on  the  last  day  of  such  fermenting 
period,  or  at  the  same  hour  on  any  previous  day  of  such  fermenting  period 
on  which  spirits  are  distilled  shall  be  deemed  to  have  commenced,  and 
thereafter  to  be  continuously  engaged  in,  the  production  of  distilled  spirits 
in  his  distillery,  except  in  the  intervals  when  he  shall  suspend  work  as 
hereinafter  provided.  Any  distiller  desiring  to  suspend  work  in  his  dis- 
tillery may  give  notice  in  writing  to  the  collector  of  the  district,  stating 
when  he  will  suspend  work ;  and  on  the  day  mentioned  in  said  notice  said 
collector  or  one  of  his  deputies  shall,  at  the  expense  of  the  distiller,  pro- 
ceed to  fasten  securely  the  door  of  every  furnace  of  every  still  or  boiler 
in  said  distillery,-  by  locks  and  otherwise,  and  shall  adopt  such  other  means 
as  the  Commissioner  of  Internal  Revenue  may  prescribe  to  prevent  the 
lighting  of  any  fire  in  such  furnace  or  under  such  stills  or  boilers.  The 
locks  and  seals,  and  other  materials  required  for  such  purpose,  shall  be 
furnished  to  the  collector  by  the  Commissioner  of  Internal  Revenue,  to 
be  duly  accounted  for  by  said  collector.  Such  notice  by  any  distiller,  and 
the  action  taken  by  the  collector  in  pursuance  thereof,  shall  be  immedi- 
ately transmitted  to  the  Commissioner  of  Internal  Revenue.  No  distiller, 
after  having  given,  such  notice,  shall,  after  the  time  stated  therein,  carry  on 
the  business  of  a  distiller  on  said  premises  until  he  gives  another  notice  in 
writing  to  said  collector,  stating  the  time  when  he  will  resume  work ;  and  at 
the  time  so  stated  for  resuming  work  the  collector  or  one  of  his  deputies 
shall  attend  at  the  distillery  to  remove  said  locks  and  other  fastenings ;  and 
thereupon,  and  not  before,  work  may  be  resumed  in  said  distillery,  which 
fact  shall  be  immediately  reported  to  the  collector  of  the  district,  and  by 
him  transmitted  to  the  Commissioner  of  Internal  Revenue.  Every  distiller 
who,  after  the  time  fixed  in  said  notice  declaring  his  intention  to  suspend 
work,  carries  on  the  business  of  a  distiller  on  said  premises,  or  has  mash, 
wort,  or  beer  in  his  distillery,  or  on  any  premises  connected  therewith,  or 
has  in  his  possession  or  under  his  control  any  mash,  wort,  or  beer,  with 
intent  to  distill  the  same  on  said  premises,  shall  incur  the  forfeitures  and 
be  subject  to  the  same  punishment  as  provided  for  persons  who  carry  on 
the  business  of  a  distiller  without  having  given  the  bonds  required  by  law. 
But  nothing  in  this  section  shall  be  held  to  apply  to  suspensions  caused  by 
unavoidable  accident;  and  the  Commissioner  of  Internal  Revenue  shall 
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prescribe  regulations  to  govern  such  cases  of  involuntary  suspension. 

[B.  S.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat  L.  134;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  240;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat,  L.  401. 

The  Bcction  as  originally  enacted  was  amended  so  as  to  read  as  above  set  out  by 
Act  of  May  28,  1880,  ch.  108,  $  7,  21  Stat.  L.  147,  by  inserting  in  place  of  the  intro- 
ductory words,  "  Every  distiller,  at  the  hour  of  twelve  meridian,  on  the  third  day  after 
that  on  which  his  bond  is  approved,"  the  words,  "  The  first  fermenting  period  of  ev[e]ry 
distiller  shall  be  taken  to  begin  on  the  day  the  distiller's  bond  is  approved;  and 
^[e]ry  distiUer  at  the  hour  of  twelve  meridian  on  the  last  day  of  such  first  fermenting 
period,  or  at  the  same  hour  on  any  previous  day  of  such  fermenting  period  on  which 
spirits  are  distilled.'* 

By  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  248,  the  misspelling  of  the  word  "  unavoid- 
able" in  the  last  sentence  was  corrected.  * 


''Shall  incur  the  forfeitures''  means, 
shall  bring  into  operation  the  forfeitures 
denounced  in  R.  S.  sec.  3281,  Sfipra,  p. 
41,  and  not,  shall  forfeit  his  interest  in 
the  things  mentioned  in  that  section. 
"When  a  distiller  incurs  a  forfeiture,  it 
would  seem  that,  literally,  he  subjects 
himself  to  it,  and  not  that  he  brings  it  on 
another;  but,  in  connection  with  the  44th 
section  [Act  of  July  20,  1868],  it  may 
well  mean,  that  the  acts  described  in  the 
22d  section  [Act  of  July  20,  1868]  shall 
have  the  same  operation  and  effect,  in 
respect  of  forfeiture,  as  those  which  pro- 
duce forfeitures  under  the  44th  section 
[Act  of  July  20,  1868];  in  other  words, 
the  forfeitures  shall  be  the  same  in  each 
case  —  he  shall  thereby  cause,  or  bring 
on,  the  forfeitures,  etc.''  U.  S.  v.  Spring 
Valley  DistiUery,  (1873)  11  Blatchf.  265, 
25  Fed.  Caa  No.  14,963. 

Deficiency  caused  by  defective  stilL — 
That  there  was  no  application  to  have  the 
distillery  sealed  up,  in  a  case  in  which  the 
deficiency,  for  which  the  tax  was  assessed, 
under  the  preceding  R.  S.  sec.  3309,  was 
caused  by  the  use  of  a  new  still,  which 
was  imperfect  and  defective  in  its  work- 


ing, does  not  show  a  want  of  diligence 
nor  any  fraudulent  purpose  on  the  part 
of  the  distiller.  U.  S.  v.  Nebraska  Dis- 
tiUing  Co.,  (C.  C.  A.  1897)  80  Fed.  285, 
46  U.  S.  App.  704,  25  C.  C.  A.  418.  See 
also  Clinkenbeard  v.  U.  S.,  (1874)  21 
Wall.  65,  22  U.  S.  (L.  ed.)  477. 

The  neglect  of  the  ofiBcer  to  place  locks 
on  the  door  of  the  f nmace  during  part  of 
the  period  of  suspension  does  not  affect 
the  regularity  of  the  suspension  during 
that  part  of  the  period,  when  it  appears 
that  the  nature  of  the  repairs  rendered  it 
impossible  to  lock  the  door,  and  impossible 
to  make  a  fire  in  the  furnace,  and  the 
officer  attends  and  sees  that  no  work  of 
distilling  is  done.  Daniels  v,  Tarbox, 
(1871)  9  Blatchf.  176,  6  Fed.  Cas.  No. 
3,568. 

A  regulation  which  requires  a  distiller 
to  "  fix  his  time,  so  that  he  will  have  time 
to  run  off  the  mash  on  hand  before  the 
notice  takes  effect,"  is  not  in  conflict  with 
this  section.  Stowell  v.  Williams,  (1873) 
23  Fed.  Gas.  No.  13,515. 

As  to  the  sufficiency  of  the  notice  to 
suspend,  see  Daniels  v,  Tarbox,  (1871)  9 
Blatchf.  176,  6  Fed.  Gas.  No.  3,568. 


Sec.  3311.  [Seduction  of  capacity  —  penalty.]  Whenever  any  dis- 
tiller desires  to  reduce  the  produeing-eapacity  of  his  distillery,  he  shall 
give  notice  of  such  intention,  in  writing,  to  the  collector,  stating  the 
quantity  of  spirits  which  he  desires  thereafter  to  manufacture  or  produce 
every  twenty-four  hours,  and  thereupon  said  collector  shall  proceed,  at  the 
expense  of  the  distiller,  to  reduce  and  limit  the  produeing-eapacity  of  the 
distillery  to  the  quantity  stated  in  said  notice,  by  placing  upon  a  sufficient 
number  of  the  fermenting-tubs  close-fitting  covers,  which  shall  be  securely 
fastened  by  nails,  seals,  and  otherwise,  and  in  such  manner  as  to  prevent 
the  use  of  such  tubs  without  removing  said  covers  or  breaking  said  seals, 
and  shall  adopt  such  other  precautions  as  may  be  prescribed  by  the  Com- 
missioner of  Internal  Revenue  to  reduce  the  capacity  of  said  distillery. 
And  every  person  who  breaks,  injures,  or  in  any  manner  tampers  with  any 
lock,  seal,  or  other  fastening  applied  to  any  furnace,  still,  or  f ermenting-tub, 
or  other  vessel,  in  pursuance  of  the  provisions  of  law,  or  who  opens  or 
attempts  to  open  any  door,  tub,  or  other  vessel,  which  is  locked  or  sealed,  or 
otherwise  closed  or  fastened  as  herein  provided,  or  who  uses  any  furnace, 
Btitt,  or  fermenting-tub,  or  other  vessel,  which  is  so  locked,  sealed,  or 
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fastened,  shall  be  deemed  guilty  of  a  felony,  and  shall  be  fined  not  less 
than  one  thousand  dollars  nor  more  than  five  thousand  dollars,  and 
imprisoned  for  not  less  than  one  year  nor  more  than  three  years.    [B.  8,] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  138;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat. 
L.  401. 


Change  while  in  fuU  operation. —  The 
distiller  was  entitled  to  have  the  capacity 
estimated  while  the  reduction  was  going 
on,  in  such  a  way  as  not  to  charge  him 
with  material  in  mash  when  the  change 
was  applied  for,  as  material  used  in  excess 
of  capacity,  when  the  application  for  a 
reduction  of  capacity  was  made  when  the 
distillery  was  in  full  operation,  and  when 


mash  or  beer  equal  to  the  fuU  producing 
capacity  was  in  process  of  distillation, 
and  the  notices  stated  successive  days  for 
closing  the  tubs,  and  the  tubs  were  closed 
on  successive  davs  after  they  had  remained 
empty  twenty-four  hours.  Weitzel  r. 
Rabe,  (1881)  103  U.  S.  340,  26  U.  S.  (L. 
ed.)  320.  See  also  Caldwell  i;.  Weitzel* 
(1877)  4  Fed.  Cas.  No.  2,306. 


Sec.  3312.  [Stamps,  how  prepared  and  issued.]  All  stamps  required 
for  distilled  spirits  shijl  he  engraved  in  their  several  kinds  in  book-form, 
and  shall  be  issued  by  the  Commissioner  of  Internal  Revenue  to  any  col- 
lector, upon  his  requisition,  in  such  numbers  as  may  be  necessary  in  the 
several  districts.  Each  stamp  shall  have  an  engraved  stub  attached  thereto, 
with  a  number  thereon  corresponding  with  an  engraved  number  on  the 
stamp,  and  the  stub  shall  not  be  removed  from  the  book.  And  there  shall 
be  entered  on  each  stub  such  memoranda  of  the  contents  of  its  corresponding 
stamp  as  shall  be  necessary  to  preserve  a  perfect  record  of  the  use  of  such 
stamp  when  detached.     [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  137;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat. 
L.  402. 

Further  provisions  relating  to  stamps  were  made  by  the  Act  of  Aug.  27,  1894, 
ch.  349,  S  48,  infra,  p.  104. 

Where  a  stamp  has  been  destroyed,  and  vol.  3,  p.  1028,  to  direct  the  price  of  the 

the  taxpayer  is  forced  to  affix  a  new  stamp,  second  stamp  to  be  refunded.     (1871)   13 

the    commissioner,    upon    proof   of   these  Op.  Atty.-Qoi.  574. 
facts,  has  power,  under  R.  S.  sec.  3220, 

Sec.  331 3.  [Stamps,  form  of,  how  used.]  On  every  stamp  for  the  pay- 
ment of  tax  on  distilled  spirits  there  shall  be  engraved  words  and  figures 
representing  a  decimal  number  of  gallons,  and  on  the  stub  corresponding 
to  such  stamp  there  shall  be  engraved  a  similar  number  of  gallons,  and 
between  the  stamp  and  the  stub,  and  connecting  them,  shall  be  engraved 
nine  coupons,  which,  beginning  next  to  the  stamp,  shall  indicate  in  suc- 
cession the  several  numbers  of  gallons  between  the  number  named  in  the 
stamp  and  the  decimal  number  next  above.  And  whenever  any  collector 
receives  the  tax  on  the  distilled  spirits  contained  in  any  cask,  he  shall 
detach  from  the  book  a  stamp  representing  the  denominate  quantity 
nearest  to  the  quantity  of  proof-spirits  in  such  cask,  as  shown  by  the 
ganger's  return,  with  such  number  of  the  coupons  attached  thereto  as 
.shall  be  necessary  to  make  up  the  whole  number  of  proof-gallons  in  said 
cask;  and  any  fractional  part  of  a  gallon  amounting  to  one>half  gallon 
or  over  in  addition  to  the  number  of  full  gallons  shall  be  regarded  as  a 
full  gallon,  and  any  fractional  part  of  a  gallon  less  than  one-half  gallon 
in  any  cask  or  package  shall  be  exempt  from  tax.  All  unused  coupons 
shall  be  attached  to  the  marginal  stub,  and  no  coupon  shall  have  any  value 
or  significance  when  detached  from  the  stamp  and  stub.  And  the  tax- 
paid  stamps  with  the  coupons  may  denote  such  number  of  gallons, ,  not 
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less  than  twenty,  as  the  Commissioner  of  Internal  Revenue  may  deem 
advisable.     [R.  8,] 

Act  of  July  20,  1868,  ch.  186,  16  Stet.  L.  137;  Act  of  June  6,  1872,  ch.  316,  17  Stat. 
L.  240. 

The  Act  of  Aug.  27,  1894,  ch.  349,  S  48,  infrat  p.  104,  provided  that  parts  of  a  gallon 
less  than  one-tenth  should  be  excluded,  thereby  superseding  the  exemption  of  parts 
of  a  gallon  less  than  one-half,  made  by  the  text. 

Sec.  3314.  [Acoonnting  for  tax-paid  stamps  —  reports  —  export 
stamps.]  The  books  of  tax-paid  stamps  issued  to  any  collector  shall  be 
charged  to  his  account  at  the  full  value  of  the  tax  on  the  number  of  gallons 
represented  on  the  stamps  and  coupons  contained  in  said  books;  and  evfe]ry 
collector  shall  make  a  monthly  return  to  the  Commissioner  of  Internal 
Revenue  of  all  tax-paid  stamps  issued  by  him  to  be  affixed  to  any  cask  or 
package  containing  distilled  spirits  on  which  the  tax  has  been  paid,  and 
account  for  the  amount  of  the  tax  collected ;  and  when  the  said  collector 
returns  to  the  Commissioner  of  Internal  Revenue  any  book  of  marginal 
stubs,  which  it  shall  be  his  duty  to  do  as  soon  as  all  the  stamps  contained 
in  the  book  when  issued  to  him  have  been  used,  and  aecounta  for  the  tax 
on  the  number  of  gallons  represented  on  the  stamps  and  coupons  that  were 
contained  in  said  book,  there  shall  be  allowed  to  the  collector  a  commission 
of  one-half  of  one  per  centum  on  the  amount  of  such  tax,  in  addition  to  any 
other  commission  by  law  allowed :  Provided,  That  the  total  net  compensa- 
tion of  collectors  as  fixed  by  this  title  shall  not  be  thereby  increased.  All 
stamps  relating  to  distilled  spirits,  other  than  the  tax-paid  stamps,  shall  be 
charged  to  collectors;  and  the  books  containing  such  stamps  may  be 
intrusted  by  any  collector  to  the  ganger  of  the  district,  who  shall  make 
a  daily  report  to  the  collector  of  all  such  stamps  used  by  him  and  for  whom 
used ;  and  when  all  the  stamps  contained  in  any  such  book  have  been  issued, 
the  ganger  of  the  district  shall  return  the  book  to  the  collector,  with  all 
the  marginal  stubs  therein:  Provided,  That  all  .export  stamps  issued  to 
collectors  shall  be  charged  to  them  as  representing  the  value  of  ten  cents 
for  each  stamp,  and  they  shall  collect  the  amount  due  for  such  stamps  at 
the  rate  of  ten  cents  for  each  stamp  issued  in  such  manner  and  at  such 
time  as  the  Commissioner  of  Internal  Revenue  may  prescribe,  and  the  Com- 
missioner may,  in  his  discretion,  make  assessment  therefor.    [22.  8.] 

The  above  provisions  were  substituted  by  Act  of  May  28,  1880,  ch.  108,  §  16,  21 
Stat.  L.  148,  149,  for  the  section  as  originally  enacted  and  for  the  provisions  substituted 
by  Act  of  March  1,  1879,  ch.  125,  20  Stat.  L.  338.  The  statute  as  originally  enacted 
read  the  same  as  the  above  down  to  the  first  proviso.  From  that  point  it  was  as 
follows: 

'*  Provided,  That  the  total  net  compensation  of  collectors,  as  fixed  by  this  title,  shall 
not  be  thereby  increased.  All  stamps  relating  to  distilled  spirits,  other  than  the  tax- 
paid  stamps,  shall  be  charged  to  collectors  as  representing  the  value  of  ten  cents  for 
each  stamp;  and  the  books  containing  such  8tami>s  may  h&  intrusted  by  any  collector 
to  the  gauger  of  the  district,  who  shall  make  a  daily  report  to  the  collector  of  all  such 
stamps  used  by  him  and  for  whom  used,  and  from  these  reports  the  Commissioner  of 
Internal  Revenue  shall  assess  the  person  for  whom  they  were  used;  and  the  collector 
shall  thereupon  collect  the  amount  due  for  such  stamps,  at  the  rate  of  ten  cents  for 
each  stamp  issued  during  the  month;  and  when  all  the  stamps  contained  in  any  such 
book  have  been  issued,  the  gauger  of  the  district  shall  return  the  book  to  the  collector, 
with  all  the  marginal  stubs  therein."  Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  138; 
Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  240;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L. 
403. 

The  section  substituted  l^  the  Act  of  1879  read  the  same  as  the  original  section 
down  to  and  including  the  words  "  and  for  whom  used."  From  that  point  the  sub- 
stituted section  read  as  follows: 
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**  The  collector  shall  collect  the  amount  due  for  such  stamps  at  the  rate  of  ten 
cents  for  each  stamp  issued,  in  such  manner  and  at  such  time  as  the  Commissioner  of 
Internal  Revenue  may  prescribe,  and  the  Commissioner  may,  in  his  discretion,  make 
assessment  therefor;  and  when  all  the  stamps  contained  in  any  such  book  have  been 
issued,  the  ganger  of  the  district  shall  return  the  book  to  the  collector,  with  all  the 
marginal  stubs  therein." 

The  Act  of  Feb.  8,  1875,  ch.  36,  {  12,  given  as  amended  in  vol.  3,  p.  993,  superseded  the 
provisions  of  the  text  with  respect  of  commissions. 

As  to  the  compensation  of   collectors,      118  U.  S.  81,  6  S.  Ct.  954,  30  U.  S.  (L.  ed.) 
under  the  provisions  of  the  Act  of  March      58,  under  R.  S.  sec.  3145,  vol.  3,  p.  981. 
1,    1879,   see  U.   S.   v.  Landram,    (18S6) 

Sec.  3315.  [Bestamping  tax-paid  goods,  when  original  stamps  are 
destroyed.]  The  Commissioner  of  Internal  Revenue  may,  under  regula- 
tions prescribed  by  him  with  the  approval  of  the  Secretary  of  the  Treasury, 
issue  stamps  for  restamping  packages  of  distilled  spirits,  tobacco,  cigars, 
snuflf,  cigarettes  and  fermented  liquors  which  have  been  duly  stamped,  but 
from  which  the  stamps  have  been  lost  or  destroyed  by  unavoidable  accident. 
[R.  S.] 

The  ahove  provisions  were  Bulwtituted  hy  Act  of  March  1,  1879,  ch.  125,  20  Stat. 
L.  338,  for  the  section  as  originaUy  enacted,  which  was  as  follows: 

"  Sec.  3315.  The  Commissioner  of  Internal  Revenue  may,  under  regulations  pre- 
scribed by  him  with  the  approval  of  the  Secretary  of  the  Treasury,  issue  tax-paid  stamps 
for  restamping  distilled  spirits  upon  which  the  tax  shall  have  been  paid,  but  from 
which  the  stamps  have  been  lost  or  destroyed  by  unavoidable  accident. '  Act  of  June 
6,  1872,  ch.  315,  17  Stat.  L.  245. 

AppUcation    of    section. —  This    section  have  a  remedy  where  the  stamps  were  lost 

seems    rather    to    apply   to   cases   where  before  being   affixed  under   such   circum- 

stamps  have  once  been  affixed  and  subse-  stances  as  might  lead  to  the  conclusion 

quently  lost  or  destroyed  and  new  onea  that  they  had  been  destroyed,  and  dupli- 

are  called  for  in   order  to  restamp  the  cates  were  paid  ior.     Woolner  17.  U.  S., 

casks,  that  they  may  not  be  seized  for  (1877)  13  Ct.  CI.  366. 
violation  of  law,  though  a  claimant  might 

Sec.  3316.  [Officer  using,  issuing,  or  permitting  use  of  stamps,  con- 
trary to  law  —  penalty.]  Whenever  any  revenue  officer  affixes  or  cancels, 
or  causes  or  permits  to  be  affixed  or  canceled,  any  stamp  relating  to  dis- 
tilled spirits  provided  for  by  law,  in  any  other  manner  or  in  any  other 
place,  or  issues  the  ^ame  to  any  other  person  than  as  provided  by  law,  or 
by  regulation  made  in  pursuance  thereof,  or  knowingly  affixes,  or  permits 
to  be  affixed,  any  such  stamp  to  any  cask  or  package  of  spirits  of  which  the 
whole  or  any  part  has  been  distilled,  rectified,  compounded,  removed,  or 
sold,  in  violation  of  law,  or  which  has  in  any  manner  escaped  payment  of 
tax  due  thereon,  he  shall,  for  every  such  offense,  be  fined  not  less  than  five 
hundred  dollars  nor  more  than  three  thousand  dollars,  and  be  imprisoned 
for  not  less  than  six  months  nor  more  than  three  years.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  138. 

The  term  "distiUed   spirits"   includes      U.  S.,  (1877)  14  Blatchf.  317,  3  Fed.  Cas. 
spirits  in  all  states,  rectified,  compounded.      No.  1,749. 
or  only  in  their  first  condition.     Boyd  v. 

Sec.  3317.  [Rectifier's  returns  —  punishment  for  frauds  or  aiding  and 
abetting  violations  of  law.]  That  on  or  before  the  tenth  day  of  each  month 
every  person  engaged  in  rectifying  or  compounding  distilled  spirits  shall 
make,  in  such  form  bjs  may  be  prescribed  by  the  Commissioner  of  Internal 
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Revenue,  a  return  to  the  collector  of  the  district,  showing  the  quantity  of 
spirits  received  for  rectification,  and  from  whom  received,  the  quantity 
dumped  for  rectification,  the  quantity  rectified,  the  quantity  removed  after 
rectification  during  the  preceding  month,  and  giving  such  other  informa- 
tion as  may  be  required  by  the  Commissioner  of  Internal  Revenue,  such 
return  to  be  made  in  duplicate  and  sworn  to  by  the  rectifier ;  and  the  col- 
lector shall  forward  one  of  such  returns  to  the  Commissioner  of  Internal 
Revenue.  Every  person  who  engages  in,  or  carries  on,  the  business  of  a 
rectifier  with  intent,  to  defraud  the  United  States  of  the  tax  on  the  spirits 
rectified  by  him,  or  any  part  thereof,  or  with  intent  to  aid,*  abet,  or  assist 
any  person  or  persons  in  defrauding  the  United  States  of  the  tax  on  any 
distilled  spirits,  or  who  shall  purchase  or  receive  or  rectify  any  distilled 
spirits  which  have  been  removed  from  a  distillery  to  a  place  other  than 
the  distillery-warehouse  provided  by  law,  knowing  or  having  reasonable 
grounds  to  believe  that  the  tax  on  said  spirits,  required  by  law,  has  not  been 
paid,  shall,  for  every  such  offense,  be  fined  not  less  than  one  thousand 
dollars  nor  more  than  five  thousand  dollars,  and  imprisoned  not  less  than 
six  months  nor  more  than  two  years.    [£.  8.] 

The  aboT6  provisions  were  by  Act  of  March  1,  18T9,  ch.  125,  20  Stat.  L.  339,  sub- 
stituted for  the  section  as  originally  enacted,  which  was  as  follows: 

"  Sec.  3317.  Every  rectifier  of  distilled  spirits  shall  make  a  return  of  the  quantity 
and  proof  of  all  the  spirits  purchased,  and  of  the  number  of  barrels  of  spirits,  counting 
forty  gallons  of  prooi-spirits  to  the  barrel,  rectified,  purified,  or  refined  by  him,  when- 
ever such  return  is  demanded  by  the  collector  of  his  district."  Act  of  June  30,  1864, 
eh.  173,  13  Stat.  L.  228;  Act  of  July  20,  1868,  ch.  186,  15  Stat  L.  151;  Act  of  June  6, 
1872,  ch.  315,  17  Stat.  L.  244;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  402. 


Illicit  spirits. —  The  language  of  the 
statute  is  broad  enough  to  cover  the 
receipt  of  distilled  spirits  produced  at  and 
removed  from  an  illicit  distillery  as  well 
as  that  of  spirit?  removed  from  a  regis- 
tered distillery.  U.  S.  v.  Byrne,  (1881)  7 
Fed.  455,  (1881)   19  Blatchf.  (U.  S.)  259. 

Sufficiency  of  evidence. — ^Where  the  evi- 
dence showed  that  the  defendant  had  in 
his  possession  a  rectifying  apparatus,  and 
that  illicit  spirits  had  l^n  conveyed  to 
said  apparatus  in  ale  barrels,  and,  in  the 
presence  of  the  defendant,  poured  into  the 
receiving  tub  of  such  apparatus  on  two 
different  occasions,  and  under  suspicious 
circumstances,  it  was  held  that  this  evi- 
dence was  sufficient  to  justify  the  jury 
in  finding  that  lie  was  then  carrying  on 


the  business  of  a  rectifier,  with  intent  to 
defraud  the  government  of  the  tax  on  the 
spirits  there  and  then  rectified  by  him. 
U.  S.  V.  Byrne,  (1881)  7  Fed.  455,  (1881) 
19  Blatchf.  (U.  S.)  259. 

Sufficiency  of  indictment. — ^An  indict- 
ment was  held  to  be  sufficient  under  this 
section  although  it  failed  to  charge 
directly  that  the -revenue  tax  on  the  dis- 
tilled spirits  had  not  been  paid  at  the  time 
of  removal,  the  allegation  being  that  the 
removal  was  made  of  distilled  spirits  on 
which  the  defendant  '^  then  and  there  well 
knew  and  had  reasonable  grounds  to 
believe  that  the  internal  revenue  tax  then 
imposed  by  law  had  not  been  paid." 
Rosenfeld  f.  U.  S.,  (C.  C.  A.  7th  Cir. 
1912)  202  Fed.  469,  120  G.  G.  A.  599. 


-  Sec.  3318.  [Books  to  be  kept  by  rectifiers  and  wholesale  dealers  — 
transcripts  to  be  retnmed  —  penalty.]  Every  rectifier  and  wholesale 
liquor-dealer  shall  provide  a  book,  to  be  prepared  and  kept  in  such  form  as 
may  be  prescribed  by  the  Commissioner  of  Internal  Revenue,  and  shall,  on 
the  same  day  on  which  he  receives  any  foreign  or  domestic  spirits,  and 
before  he  draws  off  any  part  thereof,  of  adds  water  or  anything  thereto,- 
or  in  any  respect  alters  the  same,  enter  in  such  book,  and  in  the  proper 
columns  respectively  prepared  for  the  purpose,  the  date  when,  the  name 
of  the  person  or  firm  from  whom,  and  the  place  whence  the  spirits  were 
received,  by  whom  distilled,  rectified,  or  compounded,  and  when  and  by 
whom  inspected,  and,  if  in  the  original  package,  the  serial  number  of  each 
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package,  the  number  of  wine-gallons  and  proof -gallons,  the  kind  of  spirit, 
and  the  number  and  kind  of  adhesive  stamps  thereon.  And  every  such 
rectifier  and  wholesale  dealer  shall,  at  the  time  of  sending  out  of  his  stock 
or  possession  any  spirits,  and  before  the  same  are  removed  from  his  prem- 
ises, enter  in  like  manner  in  the  said  book  the  day  when  and  the  name  and 
place  of  business  of  the  person  or  firm  to  whom  such  spirits  are  to  be  sent, 
the  quantity  and  kind  or  quantity  of  such  spirits,  the  number  of  gallons 
and  fractions  of  a  gallon  at  proof,  and,  if  in  the  original  packages  in  which 
they  were  received,  the  name  of  the  distiller  and  the  serial  number  of  the 
package.  Every  such  book  shall  be  at  all  times  kept  in  some  public  or 
open  place  on  the  premises  of  such  rectifier  or  wholesale  dealer  for  inspec- 
tion, and  any  revenue  officer  may  examine  it  and  take  an  abstract  there- 
from ;  and  when  it  has  been  filled  up  as  aforesaid,  it  shall  be  preserved  by 
such  rectifier  or  wholesale  liquor-dealer  for  a  period  npt  less  than  two  years; 
and  during  such  time  it  shall  be  produced  by  him  to  every  revenue  officer 
demanding  it.  And  whenever  any  rectifier  or  wholesale  liquor-dealer  refuses 
or  neglects  to  provide  such  book,  or  to  make  entries  therein  as  aforesaid,  or 
cancels,  alters,  obliterates,  or  destroys  any  part  of  such  book,  or  any  entry 
therein,  or  makes  any  false  entry  therein,  or  hinders  or  obstructs  any  rev- 
enue officer  from  examining  such  .book,  or  making  any  entry  therein,  or 
taking  any  abstract  therefrom;  or  whenever  such  book  is  not  preserved  or 
is  not  produced  by  any  rectifier  or  wholesale  liquor-dealer  as  hereinbefore 
directed,  he  shall  pay  a  penalty  of  one  hundred  dollars,  and  shall  on  con- 
viction be  fined  not  less  than  one  hundred  dollars  nor  more  than  five  thou- 
sand dollars,  and  imprisoned  not  less  than  three  months  nor  more  than 
three  years.  That  every  person  required  to  keep  the  books  prescribed  by 
this  section  shall,  on  or  before  the  tenth  day  of  each  month,  make  a  full 
and  correct  transcript  of  all  entries  made  in  such  book  during  the  month 
preceding,  and,  after  verifying  the  same  by  oath,  shall  forward  the  same 
to  the  collector  of  the  district  in  which  he  resides.  Any  failure  by  reason 
of  refusal  or  neglect  to  make  said  transcripts  shall  subject  the  person  so 
offending  to  a  fine  of  one  hundred  dollars  for  each  neglect  or  refusal. 
[B.  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  143. 

The  words  "  on  conviction  "  were  added  by  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  I* 
248,  and  a  typographical  error  in  the  section  was  also  corrected  by  the  same  Act. 

The  latter  part  of  the  section  beginning  with  the  words  '*That  every  person 
required,"  etc.,  was  added  by  Act  of  March  1,  1879,  ch.  126,  20  Stat.  L.  339. 

The  provisions  in  the  text  relating  to  revenue  officers  are  made  applicable  to  inter- 
nal revenue  agents  by  R.  S.  sec.  3152,  vol.  3,  p.  984. 

The  provisions  as  to  keeping  books  and  transcripts  are  made  applicable  to  distillers 
by  Act  of  Aug.  27,  1894,  ch.  349,  {  62,  vol.  3,  p.  1064. 


Application  of  section. —  Neither  a 
wholesale  dealer  in  ale  nor  a  retail  dealer 
in  spirits  is  bound  to  keep  the  book,  so 
that  the  section  does  not  apply  to  one  who 
sells  domestic  spirits  by  retail,  and  also 
has  a  wholessde  dealer's  license  and  sells 
only  ale  in  the  quantity  of  five  gallons  or 
more.  U.  S.  v.  Reagan,  (1872)  27  Fed. 
Gas.  No.  16,1^. 

Essence  of  offense. —  The  fact  that  a 
competent  bookkeeper  was  placed  in  charge 
of  the  branch  of  the  business  in  which 
entries  were  to  be  made  in  the  govern- 
ment book,  88  required  by  thid  section, 


does  not  necessarily  exonerate  the  defend- 
ants. The  omission  must  have  been  in 
consequence  of  carelessness  or  design;  the 
defendants  are  bound  to  see  that  the  duty 
is  fully  performed,  and  if,  through  the 
carelessness  or  neglect  of  the  employee,  it 
is  not  performed,  they  are  responsible.  If 
the  omission  was  purely  accidental,  the 
defendants  should  not  be  held  responsible. 
U.  S.  t?.  Amann,  (1876)  24  Fed.  Gas.  No. 
14,438.  See  Quantity  DistiUed  Spirits, 
(1869)  3  Ben.  552,  20  Fed.  Gas.  No.  11,495. 
"Premises." — ^A  bonded  warehouse  is 
the  premises  of  a  wholesale  liquor  dealer 
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for  the  purposes  of  this  statute.  U.  S.  1K 
McCuUough,  (1876)  26  Fed.  Cas.  No. 
16y665. 

"Eyery  wholesale  liquor  dealer"  in- 
cludes one  who  deals  in  foreign  spirits 
(see  R..  S.  sec.  3244,  subd.  4,  vol.  3,  p. 
1048),  and  an  importer  of  foreign  spirits, 
who  leaves  them  in  the  bonded  warehouse 
of  the  government,  has  them  in  his  stock 
as  mudk  as  if  he  entered  them  for  con- 
sumption and  put  them  in  his  store.  U. 
S.  r.  McCuUough,  (1876)  26  Fed.  Cas. 
Ko.  15,665. 

CiviUy  and  criminaUy  liable.—  "  Differ- 
ent methods  are  to  be  resorted  to  to  en- 
force the  different  parts  of  what  is  one  and 
the  same  punishment.  But  the  fact  that 
the  two  methods  may  be  progressinff 
simultaneously  and  one  be  completed 
before  the  other,  or  that  one  may  be  fully 
completed  before  the  other  is  commenced, 
cannot  have  the  effect  to  annul  the  pro- 
vision of  law  in  regard  to  the  uncompleted 
part."  Matter  of  Leszynsky,  (1879)  16 
Blatchf.  0,  15  Fed.  Cas.  No.  8,279. 

What  constitutes  Temoval. —  Certain 
spirits  consigned  to  the  defendant,  from 
the  west,  arrived  in  New  York  and  notice 
of  their  arrival  was  given  to  the  defend- 
ant by  the  carrier.  Thereupon  the  defend- 
ant surrendered  his  bill  of  lading,  paid  the 
freight,  and  sold  the  spirits  to  a  third 
party,  sending  the  purchaser  an  order  for 
their  delivery  to  him.  On  the  next  day 
the  purchaser  presented  the  order,  and 
received  the  spirits  into  his  possession.  It 
was  held  that  the  removal  of  the  spirits, 
under  the  circumstances  stated,  was  a  re- 
moval from  the  stock  and  possession  of 
the  defendant,  within  the  meaning  of  this 
section.  U.  S.  V.  Miller,  (1877)  14  Blatchf. 
93,  26  Fed.  Cas.  No.  15,771. 

Goods  passing  from  oumers'  possession 
as  toholesdle  U^uor  dealers  into  their  pos- 
session as  retail  liqiwr  dealers,  are  prop- 
erly to  be  regarded  as  being  sent  out  of 
their  stock  and  possession  as  wholesale 
liquor  dealers,  and  as  being  required  to  be 
so  entered,  and  as  being  sent  to  themselves 
by  being  sent  into  their  retail  department. 
U.  S.  V.  Malone,  (1876)  8  Ben.  674,  26 
Fed.  Cas.  No.  15,713. 

Indictment. —  R.  S.  sec.  8244,  voL  3, 
p.  1045,  defines  a  wholesale  liquor  dealer 
to  be  a  person  who  sells  or  offers  for  sale 
foreign  or  domestic  distilled  spirits  or 
wines  in  quantities  not  less  than  five  wine 
gallons  at  a  time.  It  has  been  held  that 
where  an  indictment  charged  a  defendant 
as  a  wholesale  liquor  dealer  with  sending 
out  two  casks  of  distilled  spirits  without 
making  the  required  entries  in  his  record 
book,  required  to  be  kept  by  this  section, 
the   indictment   sufficiently   charged   that 


the  casks  contained  each  not  less  than  five 
wine  gallons.  Williams  v.  U.  S.,  ( C.  C.  A. 
1907)  158  Fed.  30,  88  C.  C.  A.  296. 

In  charging  an  offense  under  this  sec- 
tion it  is  not  necessary  to  allege  in  the 
indictment  that  the  defendant  is  both  a 
rectifier  and  a  wholesale  liquor  dealer, 
nor  is  it  necessary,  in  such  a  prosecution, 
to  charge  or  prove  to  whom  the  spirits 
were  sold  and  the  place  where  sent.  Wil- 
liams p.  U.  S.,  (1906)  17  Okla.  28,  87 
Pac.  647. 

Instructions  on  triaL — In  Williams  v, 
U.  S.,  (C.  C.  A.  1907)  158  Fed.  30,  88 
C.  C.  A.  296,  it  appeared  that  the  accused 
was  indicted  for  wilfully  and  unlawfully 
.refusing  and  n^lecting  to  make  in  his 
record  book,  kept  as  a  wholesale  liquor 
dealer,  any  entry  or  entries  concerning 
two  particular  casks  of  spirits  at  the  time 
they  were  sent  out.  The  court  chaiged 
that  if  defendant  failed  or  n^lected  to 
provide  a  book  in  such  form  as  prescribed 
by  the  commissioner  of  internal  revenue, 
and  sold  as  a  wholesale  liquor  dealer  any 
kind  of  distilled  spirits,  and  failed  at  the 
time  of  sending  out  his  stock  and  before 
the  same  was  removed  from  his  premises, 
to  enter  in  such  book  the  date  when  and 
the  name  and  place  of  business  of  the  per- 
son or  firm  to  whom  such  spirits  were  to 
be  sent,  with  the  kind  and  quantity  of  such 
spirits,  he  was  guilty  as  charged.  In 
another  paragraph  the  court  stated  that 
if  the  defendant  in  good  faith  went  to  the 
deputy  revenue  collector  for  the  district 
and  requested  instruction  as  to  the  keep- 
ing of  his  records,  and  was  instructed  to 
keep  them  on  a  ^heet  of  paper  until  he 
could  procure  the  prescribed  form  book, 
and  he  in  good  faith  relied  on  such  instruc- 
tion and  so  kept  his  record,  he  was  not 
guiltv.  It  was  held  that  the  accused  by 
the  latter  Instruction  received  the  full 
benefit  of  his  claim  of  good  faith,  and 
could  not  complain  of  any  contradiction  in 
such  instructions. 

Burden  of  proof. —  Since  a  plea  of  not 
guilty  puts  in  issue  every  fact  essential 
to  constitute  the  offense  charged,  and  the 
benefit  of  reasonable  doubt  in  favor  of 
accused  extends  to  every  matter  offered  in 
evidence  for  as  well  as  against  him,  an 
instruction  in  a  prosecution  of  a  wholesale 
liquor  dealer  for  violating  the  Internal 
Revenue  Law  in  failing  to  make  proper 
records  of  sales,  that  it  was  incumbent  on 
defendant  to  show  that  he  made  the  en- 
tries in  a  book  prescribed  by  the  internal 
revenue  department,  or  that  he  made  them 
on  a  sheet  of  paper,  etc.,  was  erroneous. 
WiUiams  t?.  U.  S.,  (C  C.  A.  1907)  158 
Fed.  30,  88  C.  C.  A.  296. 


Sec.  331 9.  [Purchase  of  quantities  greater  than  twenty  gallons  from 
one  person,  etc.]    It  shall  not  be  lawful  for  any  rectifier  of  distilled  spirits, " 
or  wholesale  or  retail  liquor-dealer,  to  purchase  or  receive  any  distilled 
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spirits  in  quantities  greater  than  twenty  gallons  from  any  person  other 
than  an  authorized  rectifier  of  distilled  spirits,  distiller,  or  wholesale  liquor- 
dealer.  Every  person  who  violates  this  section  shall  forfeit  and  pay  one 
thousand  dollars :  Provided,  That  this  provision  shall  not  be  held  to  apply 
to  judicial  sales,  or  to  sales  at  public  auction  made  by  an  auctioneer.    [R.  8,] 

Act  of  July  20,  1S68,  ch.  186,  15  Stat.  L.  144;  Act  of  July  14,  1870,  ch.  255,  16 
Stat.  L.  256. 

See  also  R.  8.  eec.  3244,  subdivision  5,  vol.  3,  p.  1048. 

Tlie  word  ''reoeire"  means  receive  for  than   Fleischman  &  Co.     It  further  ap- 

sale  and  not  for  storage  only.     U.  S.  v.  peared  that  Fleischman  &  Co^  were  not 

Fridenberg,     (1869)     25    Fed.    Gas.    No.  authorized  rectifiers  or  authorized  whole- 

15,168.  sale  or  retail  liquor  dealers.     The  court 

Section  applied. —  In  New  York  Recti-  said:    "Upon  this  state  of  facts  the  dis- 

fying  Co.  r.  U.  S.,  (1878)  14  Blatchf.  549  trict  court  properly  gave  judgment  against 

18  Fed.  Cas.  No.  10,214,  it  appeared  that  the  plaintiff  in  error.    A  distiller  is  only 

the  plain tiif  in  error,  a  rectifier  of  dis-  authorized,  by  virtue  of  his  occupation  as 

tilled  spirits,  contracted  with  Fleischman  a  distiUer,  to  sell  spirits  of  his  own  pro- 

&  Co.,  authorized  distillers,  for  twenty-five  duction.     Every  person  who  seUs  spirits, 

barrels  of  high  wines.    On  the  day  named  except  as  a  distiller  properly  may,  is  a 

for  deUvery,  Fleischman  k  Co.  delivered  wholesale  or  retail  liquor  dealer,  according 

fifteen  barrels  of  their  own  manufacture  to  the  quantity  he  s^s.     (R.  S.  sec.  3244, 

and  announced  their  inability  to  deliver  par.  4,  vol.  3,  p.   1048.)      Fleischman  k 

more.     The   fuU   number   being    insisted  Co.  in  their  sale  and  delivery  of  the  ten 

upon,  Fleischman  &  Co.  deUver^  and  the  barrels   acted    as   wholesale   dealers   and 

plaintiff  in  error  received,  under  the  con-  not  as  distillers.     Not  being  authorized 

tract,  the  remaining  ten  barrels,  stamped  wholesale  dealers,  the  plaintiff  in  error, 

and  marked  in  a  manner  to  indicate  that  a  rectifier,  was  prohibited  by  the  statute 

they  had  been  made  by  some  distiller  other  from  receiving  this  delivery  from  them." 

Sec.  3320.  [Ixupecting,   gauging,   and   Btamping  rectified   spirits.] 

Whenever  any  cask  or  package,  containing  five  wine  gallons  or  more,  is 
filled  for  shipment,  sale,  or  delivery  on  the  premises  of  any  rectifier  who 
has  paid  the  special  tax  required  by  law,  it  shall  be  inspected  and  gauged 
by  a  United  States  ganger  whose  duty  it  shall  be  to  mark  and  brand  the 
same  and  place  thereon  an  engraved  stamp,  which  shall  state  the  date  when 
aflSxed  and  the  number  of  proof  gallons,  and  shall  be  in  such  form  as  shall 
be  prescribed  by  the  Commissioner  of  Internal  Revenue  with  the  approval 
of  the  Secretary  of  the  Treasury :  Provided,  That  when  such  cask  or  pack- 
age is  filled  on  the  premises  of  a  rectifier  rectifying  less  than  five  hundred 
barrels  a  year,  counting  forty  gallons  of  proof  spirits  to  the  barrel,  it  may 
be  gauged,  marked,  branded,  and  stamped  by  a  United  States  ganger,  or  it 
may  be  gauged,  marked,  branded,  and  stamped  by  the  rectifier,  as  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  may  by  regulations  prescribe.    [R.  S.] 

The  aixjve  provisions  were  substituted  by  Act  of  Aug.  27,  1894,  ch.  349,  §  66,  28 
Stat.  L.  567,  for  the  section  as  originally  enacted  and  as  amended  by  Act  of  July  16, 
1892,  ch.  196,  27  Stat.  L.  200. 
The  section  was  originally  as  follows:                                                                            .  • 
"  Sec.  3320.    Whenever  any  cask  or  package  of  rectified  spirits  containing  five  wine- 
gallons  or  more  is  filled  for  shipment,  sale,  or  delivery,  on  the  premises  of  any  rectifier 
who  has  paid  the  special  tax  required  by  law,  it  shall  be  the  duty  of  the  United  States 
gauger  to  gauge  and  inspect  the  same,  and  to  place  thereon  an  engraved  stamp,  signed 
by  the  collector  of  the  district  and  the  said  gauger,  which  shall  state  the  date  when 
affixed,  and  the  number  of  proof -gallons,  and  shall  be  as  follows: 
•  Stamp  for  rectified  spirits,  No.  — .    Issued  by ,  collector 

district,  State  of .  .       ,  ,.  .  .  x    o.^  ^      * 

■,  rectifier  of  spirits  in  the  district.  State  of  , 


-^  18 — . ■  proof -gallons. 


United  States  Gauger. 


*> 
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Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  136,  149;  Act  of  June  6,  1872,  ch.  816,  17 
Stat.  Ll  243. 

The  section  was  amended  by  Act  of  July  16,  1892,  ch.  196,  §  1,  27  Stat.  L.  200,  by 
substituting  the  following: 

*'  Whenever  any  cask  or  package  of  rectified  spirits  containing  five  wine  gallons  or 
more  is  filled  for  shipment,  sale,  or  delivery,  on  the  premises  of  any  rectifier  who  has 
paid  the  special  tax  required  by  law, .  it  shall  be  marked,  branded,  and  stamped  by  the 
rectifier  in  such  manner  and  under  such  rules  and  regulations  as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe." 

Foxfeitnre  of  uiutaniped  packages. — A  16,940;    U.    S.    v.    Thirty-Seven    Barrels 

failure  to  comply  with  the  provisions  of  Apple  Brandy,    (1870)    28  Fed.  Cas.  No. 

this  section  is  punishable  under  R.  S.  sec.  16,466. 

3289,  8upr<i,  p.  49,  and  not  under  R.  S.  Stand  casks. — An  extension  beyond  the 

sec.  3456,  tn/ra,  p.  318.    U.  S.  v.  Two  Hun-  plain  import  of  its  terms  cannot  be  given 

dred  Barrels  Whiskey,    (1874)    2  Woods  to  this  statute,  so  as  to  require  "stand 

64,    28    Fed.    Cas.    No.    16,585,    affirmed  casks"  to  be  marked,  such  casks  being 

(1877)   95  U.  S.  571,  24  U.  S.   (L.  ed.)  large  ornamental  casks,  holding  more  than 

491;    U.   S.  V.  Ninety-Five  Barrels  Dis-  five  gallons,  forming  part  of  the  fixtures 

tilled  Spirits,    (1871)    27   Fed.   Caa.  No.  of  a  retail  liquor  store,  and  used  for  hold- 

•  16,890;  U.  S.  t?.  Thirty -Four  Barrels  Dis-  ing   distilled   spirits,   which   are   pumped 

tilled   Spirits,    (1871)    28  Fed.   Cas.   No.  into  them  from  the  original  padcages  and 

16,461.     But  see  U.  S.  v.  One  Hundred  drawn  oflf  from  them  as  sold  in  small  quan- 

and  Thirty-Three  Casks  Distilled  Spirits,  tities.     U.  S.  r.  Cask  of  Gin,    (1880)    3 

(1870)    1    Sawy.   188,  27   Fed.   Cas.   No.  Fed.  20,  affirmed  (1881)   6  Fed.  438. 

H.  S.  sec.  33a I.    This  section  was  as  follows: 

"  Sec.  3321.  Whenever  any  cask  or  package  of  distilled  spirits  of  not  less  than  five 
wine-gallons  is  filled  for  shipment,  sale,  or  delivery,  on  the  premises  of  any  wholesale 
liquor-dealer,  it  shall  be  the  duty  of  a  United  States  ganger  to  gauge  and  inspect  the 
same,  and  place  thereon  an  engraved  stamp  signed  bv  the  collector  of  the  district  and 
the  said  ganger,  stating  the  name  of  the  dealer,  the  date  when  affixed,  and  the  number 
of  proof -gallons;  which  stamp  shall  be  as  follows: 

Wholesale  liquor-dealer's  stamp.  No.  — ,     Issued  by ,  collector 

district.  State  of . 

•  ,  wholesale  liquor-dealer,  of  ; ,  district,  State 

of , ,  18 — .    proof -gallons. 


United  States  Gauger, District,  State  of 


tt 


Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  137,  149;  Act  of  June  6,  1872,  ch.  315, 
17  Stat.  L.  243. 

It  was  expressly  repealed  by  Act  of  Aug.  15,  1876,  ch.  287,  19  Stat.  L.  152,  see  note 
under  R.  S.  sec.  3323,  infra,  p.  75. 

Sec.  3322.  [Filling  blanks  and  aflS^ing  and  protecting  stamps.]    All 

blanks  in  any  of  the  forms  prescribed  in  the  preceding  section  shall  be 
duly  filled  in  accordance  with  the  facts  in  each  case.  And  the  stamps 
therein  designated  shall  in  every  case  be  afiSxed  to  a  smooth  surface  of  the 
cask  or  other  package,  which  surface  shall  not  have  been  previously  painted 
or  covered  with  any  substance,  and  so  as  to  fasten  the  same  securely  to  the 
cask  or  package,  and  shall  be  duly  canceled,  and  shall  then  be  immediately 
covered  with  a  coating  of  transparent  varnish  or  other  substance,  so  as  to 
protect  them  from  removal  or  damage  by  exposure ;  and  such  affixing,  can- 
cellation, and  covering  shall  be  done  in  such  manner  as  the  Commissioner 
of  Internal  Revenue  may  by  regulation  prescribe.    [B,  8,] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  137. 

Temporary  covering  on  stamp  heads. —  transportation,    was    held    not    to   be    a 

The  mere  tacking  of  a  piece  of  newspaper  ground   for   forfeiture   under   R.    S.   sec. 

over  the  stamp  head  of  a  cask  of  distilled  f  289,  aupra,  p.  49.    U.  S.  v.  Three  Barrels 

spirits,  placed  by  the  distiller  to  protect  Whiskey,  (£.  D.  N.  G.  1896)  77  Fed.  963. 
the   stamps    from    being    rubbed    during 

Sec.  3323.  [Marking  distilled  spirits  packed  by  wholesale  dealer  — 
returns  —  penalty.]     Every  package  of  distilled  spirits  containing  five 
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wine  gallons  or  more,  filled  on  the  premises  of  a  wholesale  liquor  dealer, 
who  has  paid  the  special  tax  required  by  law,  shall  be  marked,  branded,  and 
stamped  by  such  wholesale  liquor  dealer  in  such  manner  and  under  such 
rules  and  regulations  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may  prescribe ;  and  on  or  before 
the  tenth  day  of  each  month  every  wholesale  liquor  dealer  shall  make 
return,  under  oath,  to  the  collector  of  internal  revenue  for  the  district  of 
the  various  kinds  and  quantities  of  each  kind  and  of  the  total  quantities  of 
distilled  spirits  received  on  his  premises  and  of  the  various  kinds  and 
quantities  of  each  kind  and  of  the  total  quantity  of  distilled  spirits  sent 
out  from  his  stock  or  possession  during  the  preceding  month,  and  of 
the  quantity  of  each  kind  and  the  total  quantity  remaining^ on  hand  at 
the  end  of  the  month;  and  such  return  shall  be  made  in  such  form  and 
contain  such  other  particulars  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe.  And 
every  rectifier  or  wholesale  liquor  dealer  who  refuses  or  wilfully  neglects 
to  comply  with  the  requirements  of  this  act  as  to  giving  the  said  notice  or 
the  said  return,  and  as  to  marking,  branding,  and  stamping,  in  according 
with  the  law  and  the  regulations  made  in  pursuance  thereof,  the  packages 
of  spirits  filled  on  his  premises  as  aforesaid,  shall,  for  each  such  offense,  be 
fined  not  less  than  two  hundred  dollars  nor  more  than  one  thousand  dollars. 
[B.  8.] 

The  above  provigions  were  substituted  by  the  Act  of  July  16,  1892,  ch.  196,  27  Stat. 
L.  200,  for  the  section  as  originally  enacted  and  as  repealed  in  part  and  amended  by 
Act  of  Aug.  16,  1876,  ch.  287,  19  Stat.  L.  152. 

The  section  as  originally  enacted  read  as  follows: 

"  Sec.  3323.  All  distilled  spirits  drawn  from  any  cask  or  package  and  placed  in 
any  other  cask  or  package  containing  not  less  than  ten  gallons,  and  intended  for  sale, 
shall  be  again  inspected  and  cauged;  and  the  cask  or  package  into  which  it  is  so  trans- 
ferred shall  be  marked  or  branded,  and  such  marking  or  branding  shall  distinctly 
indicate  the  name  of  the  ganger,  the  time  and  place  of  inspection,  the  proof  of  the 
spirits,  the  particular  name  of  such  spirits  as  known  to  the  trade,  and  the  name  and 
place  of  business  of  the  dealer  or  rectifier,  as  the  case  may  be;  and,  except  where  such 
spirits  have  been  rectified  or  compounded,  the  name  also  of  the  distiller  and  the  dis- 
tillery where  such  spirits  were  produced,  and  the  serial  number  of  the  original  cask  or 
package;  and  where  such  spirits  have  been  rectified,  the  name  of  the  rectifier,  and  the 
serial  number  of  the  rectifier's  stamp;  and  the  absence  of  such  mark  or  brand  shall 
be  held  as  sufficient  cause  and  evidence  for  the  forfeiture  of  such  unmarked  packages 
of  spirits."  Act  of  July  20,  18C8,  ch.  186,  15  Stat.  L.  144;  Act  of  June  6,  1872,  ch. 
316,  17  Stat.  L.  240. 

This  was  repealed  in  part  and  amended  by  Act  of  Aug.  16,  1876,  above  mentioned, 
which  read  as  follows: 

"And  sections  thirty-three  hundred  and  twenty-one  of  the  Revised  Statutes,  and 
thirty-three  hundred  and  twenty-three,  so  far  as  the  latter  relates  to  wholesale 
liquor  dealers'  packages  filled  on  the  premises  of  wholesale  liquor  dealers,  shall,  from 
and  after  ten  days  from  the  passage  of  this  Act,  be  repealed;  and  packages  of  distilled 
spirits  filled  on  the  premises  of  any  wholesale  liquor  dealer  shall  thereafter  be  stamped 
under  such  rules  and  regulations  as  the  Commissioner  of  Internal  Revenue  may 
prescribe." 

Penalty  not  exclusive. — ^The  .penalty  im-  Seven  Barrels  Wliiskey,   (1904)    131  Fed. 

posed  by  this  section  is  not  exclusive  and  800. 

does  not  prevent  the  United  States  from  Casks. —  See  note  under  R.  S.  sec.  3287, 

enforcing  a  forfeiture  of  the  goods  under  aupra,  p.  47. 
R.  S.   sec.   3289,  supra,  p.  49.     U.   S.  v. 

Sec.  3324.  [Stamps  and  brands  to  be  effaced  from  empty  casks  —  pen- 
alties for  omissions  —  transportation.]  Every  person  who  empties  or 
draws  off,  or  causes  to  be  emptied  or  drawn  oflf,  any  distilled  spirits  from  a 
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• 

cask  or  package  bearing  any  mark,  brand,  or  stamp  required  by  law,  shall, 
at  the  time  of  emptying  such  cask  or  package,  efface  and  obliterate  said 
mark,  stamp,  or  brand.  Every  such  cask  or  package  from  which  said  mark, 
brand,  or  stamp  is  not  effaced  and  obliterated  as  herein  required,  shall  be 
forfeited  to  the  United  States,  and  may  be  seized  by  any  officer  of  internal 
revenue  wherever  found.  And  every  railroad  company  or  other  transpor- 
tation company,  or  person  who  receives  or  transports,  or  has  in  possession 
with  intent  to  transport,  or  with  intent  to  cause  or  procure  to  be  trans- 
ported, any  such  empty  cask  or  package,  or  any  part  thereof,  having 
thereon  any  brand,  mark,  or  stamp,  required  by  law  to  be  placed  on  any 
cask  or  package  containing  distilled  spirits,  shall  forfeit  three  hundred 
dollars  for  each  such  cask  or  package,  or  any  part  thereof,  so  received  or 
transported,  or  had  in  possession  with  the  intent  aforesaid ;  and  every  boat, 
railroad-car,  cart,  dray,  wagon,  or  other  vehicle,  and  all  horses  and  other 
animals  used  in  carrying  or  transporting  the  same,  shall  be  forfeited  to  the 
United  States,  Every  person  who  fails  to  efface  and  obliterate  said  mark, 
stamp,  or  brand,  at  the  time  of  emptying  such  cask  or  package,  or  who 
receives  any  such  cask  or  package,  or  any  part  thereof,  with  the  intent 
aforesaid,  or  who  transports  the  same,  or  knowingly  aids  or  assists  therein, 
or  who  removes  any  stamp  provided  by  law  from  any  cask  or  package  con- 
taining, or  which  had  contained,  distilled  spirits,  without  defacing  and 
destroying  the  same  at  the  time  of  such  removal,  or  who  aids  or  assists 
therein,  or  who  has  in  his  possession  any  such  stamp  so  removed  as  afore- 
said, or  has  in  his  possession  any  canceled  stamp,  or  any  stamp  which  has 
been  used,  or  which  purports  to  have  been  used,  upon  any  cask  or  package 
of  distilled  spirits,  shall  be  deemed  guilty  of  a  felony,  and  shall  be  fined 
not  less  than  five  hundred  dollars  nor  more  than  ten  thousand  dollars,  and 
imprisoned  not  less  than  one  year  nor  more  than  five  years.     [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  142. 

Effacing  stamps  on  emptying  packages  of  imported  liquors,  see  Act  of  March  1, 
1879,  ch.  126,  SI  12,  13,  as  amended  by  Act  of  May  28,  1880,  ch.  108,  §{  12,  13,  infra, 
p.  95. 

Felonies  included  in  section. —  The  fel-  ''Emptying  sveh  cask''  does  not  neces- 
onies  defined  in  this  section  are:  "  1.  The  sarily  mean  completely  depriving  it  of  its 
removal  by  any  person  of  any  stamp  pro-  contents,  but  when  a  retail  dealer  of  dis- 
vided  by  law  from  any  cask  or  package  tilled  spirits  draws  off  the  contents  of  a 
containing,  or  which  had  contained,  dis-  cask  as  far  as  can  be  done  from  a  faucet 
tilled  spirits,  without  defacing  and  de-  and  removes  it  from  the  place  where  used 
stroying  the  same  at  the  time  of  such  re-  in  the  course  of  business,  the  stamp  should 
moval,  or  aiding  or  assisting  therein.  2.  1be  effaced  and  obliterated.  U.  S.  v. 
Having  in  possession  any  such  stamp  so  Buchanan,  (1881)  9  Fed.  689. 
removed  as  aforesaid.  3.  Having  in  pos-  Possession  of  used  stamp. — ^A  stamp, 
session  any  cancelled  stamp,  or  any  stamp  once  in  use,  may  have  accidentally  fallen 
which  has  been  used,  or  which  purports  off  the  package,  yet  afterwards  to  have  it 
to  have  been  used,  upon  any  cask  or  pack-  in  possession  is  an  offense  under  this  sec- 
age  of  distiUed  spirits."  U.  S.  v.  Spiegel,  tion,  but  it  is  not  an  offense  under  section 
( 1886)  116  U.  S.  270,  6  S.  Gt  687, 20  U.  S.  12  of  the  Act  of  March  1,  1879,  infra,  p. 
(L.  ed.)  664.  95.     "  To  have  in  possession  stamps  that 

"At  the  time  of  emptying  such  cask"  have  been  removed,  without  at  the  time 

doea  not  require  the  effacing  and-  obiiterat-  of    removal    having    been    defaced    and 

ing  of  the  stamps  to  be  done  eo  inatanii  destroyed,  is  an  offense  under  both  laws, 

that  the  cask  is  emptied,  but  the  act  ought  one    in    the    case    of    domestic    distilled 

to  be  done  in  a  convenient  time,  consider-  spirits,   the   other   in    that   of    imported 

ing  the  surrounding  circumstances  afford-  liquors.     The   removal,   therefore,   which 

ing  evidence  of  reasonable  excuse  for  delay.  describes  a  removed  stamp,  possession  of 

U.  S.  r.   Buchanan,    (1881)    9  Fed.  689.  which   is   thus  made  unlawful,  muat  be 

But  see  U.  S.  v.  Adler,  ( IS?**-)  24  Fed.  Gas.  a    designed  -removal    from    the    package 

Na  14,424.  hy  human  agency,  without  defacmg  and 
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destroying  it  at  the  time;  such  re- 
moval as  l^  the  first  division  of  the 
described  offenses  constitutes  the  ^ilty 
act  of  the  person  removing  it.  It  is  the 
possession  of  such  a  stamp,  *  so  removed 
as  aforesaid/  in  the  language  of  the  clause 
defining  the  offense,  that  must  be  shown 
to  constitute  guilt;  that  is,  possession  of 
a  stamp,  not  merely  once  used  and  after- 
wards found  and  taken  into  possession,  but 
possession  of  a  stamp  which  some  person, 
although  he  may  be  imknown,  has  removed 
intentionally  and  by  design,  and  failed,  by 
n^lect  or  otherwise,  at  the  time  of  re- 
moval, to  deface  and  destroy.  So  to  re- 
move such  a  stamp  is  one  offense;  to  aid 
and  assist  in  such  a  removal  is  another; 
the  third  is,  to  have  in  possession  such  a 
stamp,  'so  removed  as  aforesaid;'  and 
these  are  all  of  that  class  of  offenses  em- 
braced by  the  12th  section  of  the  Act  of 
March  1,  1879,"  infra,  p.  95.  U.  S.  v. 
Spiegel,  (1886)  116  U.  S.  270,  6  S.  Ct 
687,  29  U.  S.  (L.  ed.)  664. 

Duty  of  transportation  company. —  The 
duty  is  on  the  transportation  company, 
before  receiving  empty  barrels  for  trans- 
portation, to  ascertain  whether  there  were 
or  were  not  uncanceled  stamps  upon  the 
barrels,  and  in  an  action  to  recover  the 
penalty  for  transporting  empty  barrels 
upon  which  were  internal  revenue  stamps 
not  effaced  or  obliterated,  the  fact  that 
the  stamps  were  obscured  from  ordinary 
view  by  the  presence  of  dirt,  dust,  and 
stains  upon  the  heads  of  the  barrels  where 
the  stamps  were  placed  is  no  defense. 
U.  S.  r.  Goodrich.  Transp.  Co.,  (187«)  8 
Biss.  224,  25  Fed.  Cas.  Ko.  15,228. 

Illicit  spirits. —  The  offense  of  removing 
a  stamp  without  destroying  it  is  com- 
mitted whether  the  spirits  in  the  cask  be 
the  product  of  a  licensed  or  an  illicit  dis- 
tillery, and  without  reference  to  the  cir- 
cumstances under  which  the  stamp  was 
affixed.  U.  S.  v.  Bayaud,  (1883)  16  Fed. 
376. 

Fault  of  employees. —  The  owners  of  a 
rectifying  establishment  may  be  so  said  to 
cause  the  emptying  of  spirits  used  in  their 
business  by  those  in  their  employ,  within 
the  meaning  of  the  statute,  as  to  render 
them  guilty  of  the  felony,  when  there  is 
failure  on  the  part  of  the  employees  to 
efface  and  obliterate  marks,  stamps,  or 
brands,  at  the  time  of  emptying  casks  or 
packages  of  distilled  spirits.  U.  S.  v. 
Adler,  (1875)  M  Fed.  Cas.  No.  14,424. 
See  Quantity  Distilled  Spirits,  (1869)  3 
Ben.  552,  20  Fed.  Cas.  No.  4,495. 

But  in  U.  S.  t\  Rogers,  (N.  D.  Ky.  1908) 
164  Fed.  520,  it  was  held  that  the  convic- 
tion of  a  defendant  of  a  violation  of  this 
section  by  failing  to  remove  the  stamp 
from  a  barrel  which  contained  distilled 
spirits  when  such  barrel  was  emptied, 
which  constitutes  a  felony,  and  requires 
the  imprisonment  of  the  defendant  in  the 
penitentiary  for  a  term  of  not  less  than 


one  year,  will  not  be  sustained  on  evidence 
that,  on  the  sale  of  a  single  barrel  bv  de- 
fendant, he  expressly  directed  an  employee 
to  empty  it  of  the  liquor  remaining 
therein  and  to  destroy  the  stamp  before 
delivering  the  barrel  to  the  purchaser  and 
that  the  failure  of  the  employee  to  obey 
such  order  waa  unknown  to  him. 

Intent. — ^A  conviction  mav  be  had,  un- 
der this  section,  making  it  a  felony  to 
empty  a  cask  of  distilled  spirits  without 
then  and  there  effacing  and  obliterating 
the  stamps,  marks,  and  brands  thereon, 
though  the  defendant's  act  was  inadvert- 
ent and  negligent,  and  did  not  involve 
actual  felonious  intent.  U«  S.  v,  GhJlanty 
(1910)   177  Fed.  281. 

For  the  predae  and  statutory  descrip- 
tion of  the  offense  of  removing  stamps 
from  packages  of  imported  liquors,  or  of 
having  in  possession  stamps  so  removed, 
recourse  must  be  had  to  the  words  of  this 
section,  as  there  is  nothing  in  section  12  of 
the  Act  of  March  1,  1879,  infra,  p.  95, 
showing  an  intention  to  qualify  their  orig- 
inal meaning.  U.  S.  r.  Spinel,  (1886) 
116  U.  S.  270,  6  S.  Ct.  687,  29  U.  8.  (L. 
ed.)  664. 

Indictments. — ^An  indictment  charging 
the  failure  to  efface  and  obliterate  the 
stamp,  on  emptying  the  barrel,  need  not 
allege  that  the  offense  was  committed  in- 
tentionally or  fraudulently.  U.  S.  r. 
Ulrici,  (1875)  3  Dill.  532,  28  Fed.  Gas.  No. 
16,694.  See  Jones  v.  Townsend,  (1885) 
21  Fla.  431,  58  Am.  Rep.  676. 

An  indictment  charging  the  removal  of 
stamps  without  defacing  them  need  not 
state  that  the  spirits  contained  in  the 
casks  were  of  domestic  manufacture,  as, 
bv  section  12  of  the  Act  of  March  1,  1879, 
infra,  p.  95,  under  R.  S.  sec.  3330,  infra, 
p.  82,  the  prohibition  is  made  applicable 
to  imported  spirits  as  well.  U.  S.  «. 
Bayaud,  (1883)   16  Fed.  376. 

An  indictment  charging  the  removal  of 
stamps  without  defacing  them  need  not  set 
out  the  stamps  verbatim.  U.  S.  v,  Bayaud, 
(1883)  16  Fed.  376. 

An  intent  to  use  the  stamps  again,  or  a» 
intent  to  defraud  the  United  States,  need 
not  be  charged  in  an  indictment  charg^g 
the  removal  of  stamps  without  defacing 
them,  as  neither  an  intent  to  use  the 
stamps  again,  nor  an  intent  to  defraud  the 
United  States,  nor  any  particular  intent, 
is  made  by  the  statute  an  ingredient  of  the 
offense.  U.  S.  t>.  Bayaud,  (1883)  16  Fed. 
376. 

Knowledge  of  the  contents  of  the  casks, 
that  they -contained  distilled  spirits,  need 
not  be  alleged  in  an  indictment  charging 
the  removal  of  stamps  without  defacing 
them.  U.  S.  r.  Bayaud,  (18^3)  16  Fed. 
376v 

The  joinder  of  two  defendants  in  tm 
indictment  charging  the  removal  of  stamps 
without  defacing  them  is  not  objectionable^ 
as  all  present  at  the  time  of  committing 
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the  aSenae  are  principaU,  although  only      offense  is  a  part.    U.  S.  v.  Bayaud,  (1883) 
one   acts    if    they   are    confederates    and       16  Fed.  376. 
engaged  in  a  common  design  of  which  the 

Sec.  3325.  [Buying  or  selling  spirit  casks  having  inspection-marks.] 

Whenever  any  person  knowingly  purchases  or  sells,  with  inspection-marks 
thereon,  any  cask  or  package,  after  the  same  has  been  used  for  distilled 
spirits,  he  shall  forfeit  and  pay  the  sum  of  two  hundred  dollars  for  every 
such  cask  so  purchased  or  sold.    [JB.  8,] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  160. 


Sec.  3326.  [Changing  stamps,  shifting  spirits,  etc. —  penalty.]  When- 
ever any  person  changes  or  alters  any  stamp,  mark,  or  brand  on  any  cask 
or  package  containing  distilled  spirits,  or  puts  into  any  cask  or  package 
spirits  of  greater  strength  than  is  indicated  by  the  inspection-mark  thereon, 
or  fraudulently  uses  any  cask  or  package  having  any  inspection-mark  or 
stamp  thereon,  for  the  purpose  of  selling  other  spirits,  or  spirits  of  quantity 
or  quality  different  from  the  spirits  previously  inspected  therein,  he  shall 
forfeit  and  pay  the  sum  of  two  hundred  dollars  for  every  cask  or  package 
on  which  the  stamp  or  mark  is  so  changed  or  altered,  or  which  is  so  fraudu- 
lently used,  and  shall  be  fined  for  each  such  offense  not  less  than  one  hun- 
dred dollars  nor  more  than  one  thousand  dollars,  and  imprisoned  not  less 
than  one  month  nor  more  than  one  year.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  141. 


Intent  of  section. — ^A  fraud  upon  the 
government  is  one  intended  by  the  clause 
referring  to  the  fraudulent  use  of  any  ca«k 
or  package  for  the  purpose  of  selling 
spirits  of  quantity  or  quality  different 
from  spirits  previously  inspected.  It  is 
apparent  that  Congress  was  legislating 
for  the  protection  of  the  revenue  rather 
than  for  the  prevention  of  merely  private 
wrongs.  U.  S.  v.  Bardenheier,  (£.  D.  Mo. 
1802)  49  Fed.  847. 

Partial  obliteration  of  mark  or  stamp. 
—  An  obliteration  of  a  portion  of  a  gov- 
ernment inspection  mark  or  stamp  is  a 
change  or  idteration  thereof  within  the 
meaning  of  this  section.  U.  S.  v.  Barden- 
heier,  (E.  D.  Mo.  1892)  49  Fed.  847. 

Indictment. — ^An  indictment  which  shows 
that  defendant  made  use  of  the  inspection 
marks  to  misrepresent  the  proof  of  the 
liquor  to  one  of  his  customers,  or  to  aid 


in  such  misrepresentation,  but  does  not 
all^e  that  the  change  in  proof  was  due  to 
the  fact  that  other  spirits  had  been  placed 
in  the  several  casks  after  the  original  in- 
spected contents  had  been  whoUy  or  par- 
tiaUy  withdrawn,  is  sufficient.  U.  S.  v. 
Bardenheier,  (1892)  49  Fed.  847.  See 
Three  Packages  Distilled  Spirits,  (S.  D. 
N.  y.  1882)   14  Fed.  569. 

An  unintentional  or  accidental  erasure 
of  a  stamp  or  some  part  of  it  is  not  an 
offense  under  this  section,  and -an  indict- 
ment should  accordingly  aUege  that  the 
act  was  done  knowingly  and  intentionally, 
or  it  should  employ  language  of  a  similar 
import,  and  an  information  which  avers 
that  the  defendant  "  did  unlawfully 
change  and  alter  **  the  marks  and  stamps 
in  question  sufficiently  shows  that  the  act 
was  done  wilfully  and  intentionally.  U. 
S.  V.  Bardenheier,  (1892)   49  Fed.  846. 


Sec.  3327.  [Bemoval  within  certain  hours  from  distillery  or  rectifier's 
premises.]  No  person  shall  remove  any  distilled  spirits  at  any  other  time 
than  after  sun-rising  and  before  sun-setting  in  any  cask  or  package  con- 
taining more  than  ten  gallons  from  any  premises  or  building  in  which  the 
same  may  have  been  distilled,  redistilled,  rectified,  compounded,  manu- 
factured, or  stored;  and  every  person  who  violates  this  provision  shall  be 
liable  to  a  penalty  of  one  hundred  dollars  for  each  cask,  barrel,  or  package 
of  spirits  so  removed ;  and  said  spirits,  together  with  any  vessel  containing 
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the  same,  and  any  horse,  cart,  boat,  or  other  conveyance  used  in  the  removal 
thereof,  shall  be  forfeited  to  the  United  States.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  141. 

Sec.  3328.  [Tax  on  imitatioiu  of  wines — how  paid.]  On  all  wines, 
liquors,  or  compounds  known  or  denominated  as  wine,  and  made  in  imitaT 
tion  of  sparkling  wine  or  champagne,  but  not  made  from  grapes  grown  in 
the  United  States,  and  on  all  liquors,  not  made  from  grapes,  currants, 
rhubarb,  or  berries  grown  in  the  United  States,  but  produced  by  being  recti- 
fied or  mixed  with  distilled  spirits  or  by  the  infusion  of  any  matter  in 
spirits,  to  be  sold  as  wine,  or  as  a  substitute  for  wine,  there  shall  be  levied 
and  collected  a  tax  of  ten  cents  per  bottle  or  package  'containing  not  more 
than  one  pint,  or  of  twenty  cents  per  bottle  or  package  containing  more  than 
one  pint  and  not  more  than  one  quart,  and  at  the  same  rate  for  any  larger 
quantity  of  such  merchandise,  however  the  same  may  be  put  up,  or  whatever 
may  be  the  package.  The  Commissioner  of  Internal  Revenue  shall  cause  to 
be  prepared  suitable  and  special  stamps  denoting  the  tax  herein  imposed, 
to  be  affixed  to  each  bottle  or  package  containing  such  merchandise,  by  the 
person  manufacturing,  compounding,  or  putting  up  the  same,  before 
removal  from  the  place  of  manufacture,  compounding,  or  putting  up ;  and 
said  stamps  shall  be  affixed  and  canceled  in  such  manner  as  the  Commis- 
sioner may  prescribe;  and  the  absence  of  such  stamp  from  any  bottle  or 
package  containing  such  merchandise  shall  be  prima-facie  evidence  that 
the  tax  thereon  has  not  been  paid,  and  such  merchandise  shall  be  forfeited 
to  the  United  States.  Any  person  counterfeiting,  altering,  or  reusing  said 
stamps  shall  be  subject  to  the  same  penalties  as  are  imposed  for  the  same 
offenses  in  relation  to  proprietary  stamps.     [JB.  8.]   ' 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  144;  Act  of  June  6,  1872,  ch.  315,  17  Stat 
L.  240. 

"But  not  made  from  grapes  grown  in  the  United  States.     U.  S.  v.  One  Case, 

the  United  SUtes."—^  Carbonic  acid  gas  (1873)  6  Ben.  493, 27  Fed.  Gas.  No.  15,922. 

by    a    wholly    mechanical    process    was  The  forfeiture  under  R.  S.  sec.  3456, 

directly  injected  into  a  wine  made  from  infra,  p.  318,  is  not  applicable  to  a  viola^ 

grapes  grown  in  the  United  States.    Such  tion  of  this  section,  as  this  section  pro- 

a  product,  made  by  such  a  process,  is  an  vides  the   punishment  for   its  violation, 

imitation  of  sparkling  wine,  and  must  be  U.    S.   17.    Thirty-Four    Barrels    Distilled 

regarded  as  made  from  grapes  grown  in  Spirits,  (1871)  28  Fed.  Cas.  No.  16,461. 

Sec.  3329.  [Drawback  on  exported  distilled  spirits.]  Distilled  spirits 
upon  which  all  taxes  have  been  paid  may  be  exported,  with  the  privilege  of 
drawback,  and  in  distillers'  original  casks,  packages,  containing  not  less 
than  twenty  wine-gallons  each,  on  application  of  the  owner  thereof  to  the 
collector  of  customs  at  any  port  of  entry,  and  under  such  rules  and  regula- 
tions, and  after  making  such  entry  as  may  be  prescribed  by  law  and  by  the 
Secretary  of  the  Treasury.  The  entry  for  such  exportation  shall  be  in 
triplicate,  and  shall  contain  the  name  of  the  person  applying  to  export, 
the  name  of  the  distiller,  the  name  of  the  district  in  which  the  spirits  were 
distilled,  the  name  of  the  vessel  by  which,  and  the  name  of  the  port  to  which, 
they  are  to  be  exported ;  and  the  form  of  the  entry  shall  be  as  follows : 
Export  entry  of  distilled  spirits  entitled  to  drawback. 

Entry  of  spirits  distilled  by ,  in district,  State  of 

— ,  to  be  exported  by ,  in  the  — . — -,  whereof 

is  master,  bound  to . 
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And  the  entry  shall  specify  the  whole  number  of  casks  or  packages,  the 
marks  and  serial  numbers  thereon,  the  quality  or  kind  of  spirits  as  known  in 
commerce,  the  number  of  gauge  or  wine  gallons  and  of  proof -gallons ;  and  the 
amount  of  the  tax  on  such  spirits  shall  be  verified  by  the  oath  of  the  owner  of 
the  spirits,  and  that  the  tax  has  been  paid  thereon,  and  that  they  are  truly 

intended  to  be  exported  to  the  port  of ,  and  not  to  be  relanded  within 

the  limits  of  the  United  States.  One  bill  of  lading,  duly  signed  by  the  master 
of  the  vessel,  shall  be  deposited  with  said  collector,  to  be  filed  at  his  office  with 
the  entry  retained  by  him.  One  of  said  entries  shall  be,  when  the  shipment  is 
completed,  transmitted  to  the  Secretary  of  the  Treasury,  to  be  recorded  and 
filed  in  his  office.  The  lading  on  board  said  vessel  shall  be  only  after  the 
receipt  of  an  order  or  permit  signed  by  the  collector  of  customs  and  directed 
to  a  customs  ganger,  and  after  each  cask  or  package  shall  have  been  dis- 
tinctly marked  or  branded  by  said  ganger  as  follows :  * '  For  export  from 
U.  S.  A., ' '  and  the  tax-paid  stamps  thereon  obliterated.  The  casks  or  pack- 
ages shall  be  inspected  and  gauged  alongside  of  or  on  the  vessel  by  the 
ganger  designated  by  said  collector,  under  such  rules  and  regulations  as 
the  Secretary  of  the  Treasury  may  prescribe;  and  on  application  of  the 
said  collector  it  shall  be  the  duty  of  the  surveyor  of  the  port  to  designate 
and  direct  one  of  the  custom-house  inspectors  to  superintend  such  ship- 
ment. And  the  ganger  aforesaid  shall  make  a  full  return  of  such  inspection 
and  gauging  in  such  form  as  may  be  prescribed  by  the  Secretary  of  the 
Treasury,  showing  by  whom  each  cask  of  such  spirits  wa^  distilled,  the  serial 
number  of  the  cask,  and  of  the  tax-paid  stamp  attached  thereto,  the 
proof  and  quantity  of  such  spirits  as  per  the  original  gauge-mark  oi^  each 
cask,  and  the  quantity  in  proof  and  wine  gallons  as  per  the  gauge  then 
made  by  him.  And  said  ganger  shall  certify  on  such  return  that  the  ship- 
ment has  been  made,  in  his  presence,  on  board  the  vessel  named  in  the  entry 
for  export,  which  return  shall  be  indorsed  by  said  custom-house  inspector 
certifying  that  the  casks  or  packages  have  been  shipped  under  his  super- 
vision on  board  said  vessel,  and  the  tax-paid  stamps  obliterated;  and  the 
said  inspector  shall  make  a  similar  certificate  to  the  surveyor  of  the  port, 
indorsed  on  or  to  be  attached  to  the  entry  in  possession  of  the  custom-house. 
A  drawback  shall  be  allowed  upon  distilled  spirits  on  which  the  tax  has 
been  paid  and  exported  to  foreign  countries,  under  the  provisions  of  this 
act,  when  exported  as  herein  provided  for.  The  drawback  allowed  shall 
include  the  taxes  levied  and  paid  upon  the  distilled  spirits  exported,  at 
the  rate  of  ninety  cents  per  proof -gallon,  as  per  last  gauge  of  said  spirits 
prior  to  exportation,  and  shall  be  due  and  payable  only  after  the  proper 
entries  have  been  made  and  filed,  and  all  other  conditions  complied  with 
as  hereinbefore  required,  and  on  filing  with  the  Secretary  of  the  Treasury 
the  proper  claim,  accompanied  by  the  certificate  of  the  collector  of  customs 
at  the  port  of  entry  where  the  spirits  are  entered  for  export,  that  such 
spirits  have  been  received  into  his  custody  and  the  tax-paid  stamps  thereon 
obliterated;  and  the  Secretary  of  the  Treasury  shall  prescribe  such  rules 
and  regulations  in  relation  thereto  as  may  be  necessary  to  secure  the  Treas- 
ury of  the  United  States  against  frauds:  Provided,  That  the  drawback 
on  spirits  distilled  prior  to  August  one,  eighteen  hundred  and  seventy-two, 
shall  not  exceed  sixty  cents  per  proof-gallon.     [B,  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  147;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
U  241. 
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This  section  was  amended  by  an  Act  of  May  28,  1880,  ch.  108,  |  10,  21  Stat.  L.  148, 
which  provided  that  said  section  "  be  amend^  by  striking  out  after  word  *  exported/ 
in  the  fifty-sixth  line,  the  words  *  at  the  rate  of  seventy  cents  per  proof  gallon,*  aiid 
inserting  in  lieu  thereof  the  word  '  ninety ' ;  and  striking  out  the  words  '  in  quantities 
of  not  less  than  one  thousand  gallons'  in  the  third  line  thereof;  and  by  inserting  the 
word  *  packages '  after  the  word  '  casks '  in  the  fifth  line  thereof." 

It  was  evidently  intended,  however,  by  the  first  amendment  to  insert  merely  the 
word  "  ninety  "  in  lieu  of  seventy,  as  has  been  done  in  the  text. 

"  The  word  *  ninety '  inserted  by  this  amendment  seems  to  be  without  force.  The 
whole  amendment  appears  to  allow  a  drawback  on  spirits  exported  to  the  extent  of  the 
whole  tax  paid,  with  the  exception,  perhaps,  of  the  limit  of  sixty  cents  per  gallon  for 
spirits  distilled  prior  to  August,  1872,  as  specified  in  the  proviso  to  section  3329  of 
Revised  Statutes."    Compilers*  note,  1  Supp.  R,  8.  287. 


Regauging  at  port  of  exportation. — 
"  Taking  these  provisions  together  [this 
section  and  R.  S.  sec.  3330  followingl,  it 
is  evident  that  when  spirits  upon  which 
the  tax  has  been  paid  are  exported, 
they  are  regauged  at  the  port  of  exporta- 
tion, alongside  of  or  on  the  vessel,  and 
the  drawback  allowed  is  determined  by 
the  amoimt  of  this  gauge,  notwith- 
standing a  previous  gauge  may  have 
shown  a  greater  amount.  The  result 
is  that  the  owner  receives  no  drawback 


upon  any  deficiency  occurring  prior  to  the 
last  regauge.  While  section  3330,  regulat- 
ing the  export  of  spirits  upon  which  the 
tax  has  not  been  paid,  does  not  contain 
similar  provisions,  it  is  very  improbable 
that  Ck)ngress  should  have  int^ded  to 
exempt  the  deficiency  in  the  case  of  expor- 
tations  without  payment  of  tax,  and  tax 
it  in  case  of  drawbacks  upon  exportationa 
after  payment  of  tax."  Thompson  v.  U. 
S.,  (1802)  142  U.  S.  471,  12  S.  Ct.  299,  36 
U.S.  (L.  ed.)  1084. 


Sec.  3330.  [Exportation  of  diBtilled  spirits  withdrawn  from  bonded 
warehonses.]  Distilled  spirits  may  be  withdrawn  from  distillery  bonded 
warehouses,  at  the  instance  of  the  owner  of  the  spirits,  for  exportation  in 
the  original  casks  or  packages,  without  the  payment  of  tax,  under  such 
regulations,  and  after  making  such  entries  and  executing  and  filing  with 
the  collector  of  the  district  from  which  the  removal  is  to  be  made  such 
bonds  and  bills  of  lading,  and  giving  such  other  additional  security  as  may 
be  prescribed  by  the  Commissioner  of  Internal  Revenue,  with  the  iapproyal 
of  the  Secretary  of  the  Treasury :  Provided,  That  bonds  given  under  this 
section  shall  be  canceled  under  such  regulations  as  the  Secretary  of  the 
Treasury  shall  prescribe :  And  provided  further,  That  the  bonds  required 
to  be  given  for  the  exportation  of  distilled  spirits  shall  be  canceled  upon 
the  presentation  of  satisfactory  proof  and  certificates  that  said  distilled 
spirits  have  been  landed  at  the  port  of  destination  named  in  the  bill  of 
lading,  or  upon  satisfactory  proof  that  after  shipment  the  same  were  lost  at 
sea  without  fault  or  neglect  of  the  owner  or  shipper  thereof. 

All  distilled  spirits  intended  for  export,  as  aforesaid,  before  being 
removed  from  the  distillery  warehouse,  shall  be  marked  as  the  Commis- 
sioner of  Internal  Revenue  may  prescribe,  and  shall  have  affixed  to  each 
cask  an  engraved  stamp  indicative  of  such  intention,  to  be  provided  and 
furnished  by  the  several  collectors  as  in  the  case  of  other  stamps,  and  to  be 
charged  to  them  and  accounted  for  in  the  same  manner,  and  for  the  expense 
attending  the  providing  and  affixing  such  stamps  twenty-five  cents  for  each 
package  so  stamped  shall  be  paid  to  the  collector  on  making  the  entry  for 
such  transportation.  When  the  owner  of  the  spirits  shall  have  made  the 
proper  entries,  filed  the  bonds,  and  otherwise  complied  with  all  the  require- 
ments of  the  law  and  regulations  as  herein  provided,  the  collector  shall  issue 
to  him  a  permit  for  the  removal  and  transportation  of  said  spirits  to  the 
collector  of  the  port  from  which  the  same  are  to  be  exported,  accurately 
describing  the  spirits  to  \)q  shipped,  the  amount  of  tax  thereon,  the  State 
and  district  from  which  the  same  is  to  be  shipped,  the  name  of  the  distiller 
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by  whom  distilled,  the  port  to  which  the  same  are  to  be  transported,  tntj 
name  of  the  collector  of  the  port  to  whom  the  spirits  are  to  be  consigned, 
and  the  routes  over  which  they  are  to  be  sent  to  the  port  of  shipment.  Such 
shipment  shall  be  made  over  bonded  routes  whenever  practicable.  The 
collector  of  the  port  shall  receive  such  spirits,  and  permit  the  exportation 
thereof,  under  the  same  rules  and  regulations  as  are  prescribed  for  the 
exportation  of  spirits  upon  which  the  tax  has  been  paid.  And  every  person 
who  fraudulently  claims,  or  seeks,  or  obtains  an  allowance  of  drawback  on  any 
distilled  spirits,  or  fraudulently  claims  any  greater  allowance  or  drawback 
than  the  tax  actually  paid  thereon,  shall  forfeit  and  pay  to  the  Govern- 
ment of  the  United  States  triple  the  amount  wrongfully  and  fraudulently 
sought  to  be  obtained,  and  shall  be  imprisoned  not  more  than  ten  years; 
and  every  owner,  agent,  or  master  of  any  vessel  or  other  person  who  know- 
ingly aids  or  abets  in  the  fraudulent  collection  or  fraudulent  attempts  to 
collect  any  drawback  upon,  or  knowingly  aids  or  permits  any  fraudulent 
change  in  the  spirits  so  shipped,  shall  be  fined  not  exceeding  five  thousand 
dollars  and  imprisoned  not  more  than  one  year,  and  the  ship  or  vessel  on 
board  of  which  such  shipment  was  made  or  pretended  to  be  made  shall  be 
forfeited  to  the  United  States,  whether  a  conviction  of  the  master  or  owner 
be  had  or  otherwise,  and  proceedings  may  be  had  in  admiralty  by  libel  for 
such  forfeiture. 

Every  person  who  intentionally  relands  within  the  jurisdiction  of  the 
United  States  any  distilled  spirits  which  have  been  shipped  for  exportation 
under  the  provisions  of  this  act,  or  who  receives  such  relanded  distilled 
spirits,  and  every  person  who  aids  or  abets  in  such  relanding  or  receiving 
of  such  spirits,  shall  be  fined  not  exceeding  five  thousand  dollars,  and 
imprisoned  not  more  than  three  years ;  and  all  distilled  spirits  so  relanded, 
together  with  the  vessel  from  which  the  same  were  relanded  within  the 
jurisdiction  of  the  United  States,  and  all  boats,  vehicles,  horses,  or  other 
animals  used  in  relanding  and  removing  such  distilled  spirits,  shall  be 
forfeited  to  the  United  States.     [B.  S,] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  148;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  242;  Act  of  March  3,  1873,  ch.  232,  17  Stat.  L.  660,  660. 

The  section  as  above  set  out  appears  as  amended  by  Act  of  May  28,  1880,  ch.  108, 
21  Stat.  L.  148,  which  provided  that  the  section  "be  amended  by  striking  out  the 
words  '  in  quantities  of  not  less  than  one  thousand  gallons,'  in  the  third  line,  and 
inserting  in  lieu  thereof  the  words  '  or  packages.' " 

The  charge  of  twenty-five  cents  for  stamps  prescribed  by  this  section  was  reduced 
to  ten  cents  by  the  Act  of  June  9,  1874,  ch.  259,  |  2,  infra,  p.  89. 

The  above  provisions  relating  to  exportation  are  made  applicable  to  spirits  deposited 
in  general  bonded  warehouses  by  Act  of  Aug.  27,  1894,  ch.  349,  §  66,  infra,  p.  108. 

Withdrawal  of  brandy  from  special  bonded  warehouse  for  export,  see  Act  of  March  3, 
1877,  ch.  114,  §  6,  infra,  p.  91. 

Withdrawal  of  wine  spirits  for  fortifying  wines  for  exportation,  see  Act  of  Oct.  1. 
1890,  ch.  1244,  §  46,  infra,  p.  102. 


*  Ezportation." — A  withdrawal  of  spirits 
in  order  to  ship  it  to  Hamilton,  Bermuda, 
with  the  purpose,  after  landing  there,  of 
shipping  it  back  to  this  country  and  enter- 
ing it  for  warehousing  or  for  consumption 
under  R.  S.  sec.  2600  (superseded  by 
subsequent  Tariff  Acts;  see  title  Customs 
Dlttes)  is  not  an  exportation  within  the 
meaning  of  this  section,  and  does  not  ful- 
fil the  condition  of  the  exportation  bond 
and  discharge  the  whiskey  from  the 
internal-revenue  tax  thereon.     (1883)    17 


Op.  Atty.-Gen.  579.  See  also  Flagler  v. 
Kidd,  (C.  C.  A.  2d  Cir.  1897)  7«  Fed.  341, 
46  U.  S.  App.  461,  24  C.  C.  A.  123. 

Regauging  at  port  of  exportation. — 
"Taking  these  provisions  together  [R.  S. 
sec.  3329  and  this  section],  it  is  evident 
that  when  spirits  upon  which  the  tax  has 
been  paid  are  exported,  they  are  regauged 
at  the  port  of  exportation,  alongside  of 
or  on  the  vessel,  and  the  drawback  allowed 
is  determined  by  the  amount  of  this  gauge, 
notwithstanding    a   previous   gauge   may 
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have  shown  a  greater  amount.  The  result 
is  that  the  owner  receives  no  drawbat-k 
upon  any  deficiency  occurring  prior  to  the 
last  regauge.  While  section  3300,  regulat- 
ing the  export  of  spirits  upon  which  the 
tax  has  not  been  paid,  does  not  contain 
similar  provisions,  it  is  very  improbable 
that  Congress  should  have  intended  to 
exempt  the  deficiency  in  the  case  of  expor- 
tations  without  payment  of  tax,  and  tax 
it  in  case  of  drawbacks  upon  exportations 
after  payment  of  tax."  Thompson  v,  U.  S., 
(1892)  142  U.  S.  471,  12  S.  Ct.  299,  35 
U.  S.  (L.  ed.)  1084. 

Fraudulent  evasion  of  internal  revenue 
tax. —  Drawing  spirits  from  a  bonded 
warehouse  for  export  to  Canada,  intending 
to  send  them  to  New  York  city  via  Wind- 
sor, Canada,  and  landing  them  at  New 
York  in  pursuance  of  such  intention,  is  a 
violation  of  this  section,  and  R.  S.  sec. 
2500  (superseded,  see  Customs  Duties) 
cannot  be  construed  as  authorizing  the 
reimportation  of  spirits  or  any  other 
articles  upon  which  an  internal  revenue 
tax  had  been  paid  by  reason  of  a  fraudu- 
lent or  illegal  evasion.  Flagler  «.  Kidd, 
(C.  C.  A.  1897)  78  Fed.  341,  45  U.  S. 
App.  461,  24  C.  C.  A.  123.  See  also 
(1883)  17  Op.  Atty.-Gen.  579. 


Failure  to  withdraw  from  distillery 
warehouse. — "  In  the  event  that  holders 
or  ownerH  of  such  spirits  shall  have  failed 
within  the  seven  months  specified  in  the 
bond  (given  under  the  regulations  of  the 
internal  revenue  circular  No.  282)  to  with- 
draw them  in  fact  from  the  distillery 
warehouse,  a  forfeiture  of  the  bond  fol- 
lows, and  the  spirits  are  not  protected 
thereafter  from  an  obligation  for  a  domes- 
tic tax.  The  effect  of  the  bond  while  in 
force  and  before  forfeiture  is  to  free  the 
spirits  from  such  obligation,  but  this  effect 
ceases  upon  the  forfeiture  of  the  bond." 
(1885)    18  Op.  Atty.-Gen.  247. 

Liable  to  distraint. —  The  spirits  covered 
by  exportation  bond  after  tne  failure  to 
withdraw  them,  and  after  the  forfeiture  of 
the  bond,  are  liable  to  distraint,  under  the 
provisions  of  section  4  of  the  Act  of  May 
28,  1880,  which  amended  R.  S.  sec.  3293, 
6upra,  p.  51.  The  condition  of  the  bond 
having  been  broken,  the  right  of  the  gov- 
ernment to  proceed  upon  the  bond  is  un- 
questioned, but  as  the  tax  can  be  collected 
by  distraint,  and  as  that  mode  is  most 
expeditious,  it  would  be  advisable  to  re- 
sort to  it  first  (1885)  18  Op.  Atty.-Gen, 
246. 


Sec.  3331.  [Belease  of  distillery  before  judgment,  in  what  cases.]    No 

distillery  nor  distilling-apparatus  seized  for  any  violation  of  law  shall  be 
released  to  the  claimant  or  to  any  intervening  party  before  judgment, 
except  in  case  of  a  distillery  for  which  bond  has  been  given  and  which  has 
a  registered  producing  capacity  of  one  hundred  and  fifty  proof-gallons  or 
more  per  day,  on  showing,  by  sufficient  affidavits,  that  there  are  hogs  or 
other  live  stock,  not  less  than  fifty  head  in  number,  depending  for  their 
feed  on  the  products  of  said  distillery,  which  would  suffer  injury  if  the 
business  of  such  distillery  is  stopped.  Such  distillery,  in  that  case,  may  be 
released  to  the  claimant,  or  to  any  other  intervening  party,  at  the  discre- 
tion of  the  court,  on  a  bond  to  be  given  and  approved  in  open  court,  with 
two  or  more  sureties,  for  the  full  appraised  value  of  all  the  property  seized, 
to  be  ascertained  by  three  competent  appraisers  designated  and  appointed 
by  the  court.     [R,  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  142. 

Release  as  affecting  lien  for  unpaid 
taxes. —  The  release  of  the  distillery  on 
bond,  in  a  forfeiture  proceeding,  does  not 
operate  as  a  release  of  the  property  from 
any  lien  for  unpaid  taxes,  and  the  govern- 
ment is  not  estopped  to  assert  such  lien. 
On  a  discontinuance  of  the  proceedings  for 
forfeiture,  the  bond  ceases  to  have  any 
force  and  effect,  but  the  statutory  lien  of 


the  United  States  for  the  taxes  remains 
unaffected.  Alkan  v.  Bean,  (1877)  8  Biss. 
83,  1  Fed.  Cas.  No.  202. 

Release  as  affecting  jurisdiction  of  court. 
—  The  jurisdiction  of  the  court  to  go  on 
with  the  condemnation  proceedings  is  not 
divested  by  the  release  of  the  property  on 
bond.  U.  S.  f.  Mackoy,  (1872)  2  Dill. 
299,  26  Fed.  Cas.  No.  15,696. 


Sec.  3332.  [Distillery  apparatus  to  be  destroyed  in  certain  cases  of 
teizure  and  forfeiture — procedure  —  reimbursement  —  liability  on  offi- 
cial bond.]  When  a  judgment  of  forfeiture,  in  any  case  of  seizure,  is  recov- 
ered against  any  distillery  used  or  fit  for  use  in  the  production  of  distilled 
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spirits,  because  no  bond  has  been  given,  or  against  any  distillery  used  or 
fit  for  use  in  the  production  of  spirits,  having  a  registered  producing  capac- 
ity of  less  than  one  hundred  and  fifty  gallons  a  day,  for  any  violation  of 
law,  of  whatever  nature,  every  still,  doubler,  worm,  worm-tub,  mash-tub, 
and  f ermenting-tub  therein  shall  be  so  destroyed  as  to  prevent  the  use  of 
the  same  or  of  any  part  thereof  for  the  purpose  of  distilling;  and  the 
materials  shall  be  sold  as  in  case  of  other  forfeited  property.  And  in  case 
of  seizure  of  a  still,  doubler,  worm,  worm-tub,  mash-tub,  fermenting-tub,  or 
other  distilling  apparatus,  having  a  less  producing  capacity  than  one  hun- 
dred and  fifty  gallons  per  day,  for  any  offense  involving  forfeiture  of  the 
same,  where  said  apparatus  shall  be  of  less  than  five  hundred  dollar's 
[sic]  value,  and  where  it  shall  be  impracticable  to  remove  the  same  to  a 
place  of  safe  storage  from  the  place  where  seized,  the  seizing  ofScer  is 
authorized  to  destroy  the  same  only  so  far  as  to  prevent  the  use  thereof, 
or  any  part  thereof,  for  the  purpose  of  distilling:  Provided,  That  such 
destruction  shall  be  in  the  presence  of  at  least  one  credible  witness,  and  that 
such  witness  shall  unite  with  the  said  officer  in  a  duly  sworn  report  of  said 
seizure  and  destruction,  to  be  made  to  the  Commissioner  of  Internal  Rev- 
enue, in  which  report  they  shall  set  forth  the  grounds  of  the  claim  of  for- 
feiture, the  reasons  for  such  seizure  and  destruction,  their  estimate  of  the 
fair  cash  value  of  the  apparatus  destroyed,  and  also  of  the  materials  remain- 
ing after  such  destruction,  and  a  statement  that,  from  facts  within  their 
own  knowledge,  they  have  no  doubt  whatever  that  said  distilling  apparatus 
was  set  up  for  use.  and  not  registered,  or  had  been  used  in  the  unlawful 
distillation  of  spirits,  and  that  it  was  impracticable  to  remove  the  same  to 
a  place  of  safe  storage.  Within  one  year  after  such  destruction  the  owner 
of  the  apparatus  so  destroyed  may  make  application  to  the  Secretary  of  the 
Treasury,  through  the  Commissioner  of  Internal  Revenue,  for  reimburse- 
ment of  the  value  of  the  same ;  and  unless  it  shall  be  made  to  appear  to 
the  satisfaction  of  the  Secretary  and  the  Commissioner  that  said  apparatus 
had  been  used  in  the  unlawful  distillation  of  spirits,  the  Secretary  shall 
make  an  allowance  to  said  owner,  not  exceeding  the  value  of  said  apparatus, 
less  the  value  of  said  materials  as  estimated  in  said  report;  and  if  the 
claimant  shall  thereupon  satisfy  said  Secretary  and  Commissioner  that 
said  unlawful  use  of  the  apparatus  had  been  without  his  consent  or  knowl- 
edge, he  shall  still  be  entitled  to  such  compensation,  but  not  otherwise. 
And  in  case  of  a  wrongful  seizure  and  destruction  of  property  under  the 
foregoing  provisions,  the  owner  thereof  shall  have  right  of  action  on  the 
official  bond  of  the  officer  who  occasioned  the  destruction  for  all  damages 
caused  thereby.    [B.  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  142;  Act  of  June  6,  1872,  ch.  315,  17 
Stat.  L.  240. 

The  provisions  beginning  "and  in  case  of  seizure  of  a  still,"  etc.,  to  the  end  of  the 
section  were  added  by  Act  of  March  1,  1879,  ch.  125,  20  Stat.  L.  339. 

Sec.  3333.  [When  burden  of  proof  is  on  claimant  of  spirits  seized.] 

Whenever  seizure  is  made  of  any  distilled  spirits  found  elsewhere  than  in 
a  distillery  or  distillery  warehouse,  or  other  warehouse  for  distilled  spirits 
authorized  by  law,  or  than  in  the  store  or  place  of  business  of  a  rectifier,  or 
of  a  wholesale  liquor-dealer,  or  than  in  transit  from  any  one  of  said  places ; 
or  of  any  distilled  spirits  found  in  any  one  of  the  places  aforesaid,  or  in 
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traiii;it  therefrom,  which  have  not  been  received  into  or  sent  out  therefrom 
in  conformity  to  law,  or  in  regard  to  which  any  of  the  entries  required  by 
law  to  be  made  in  the  books  of  the  owner  of  snch  spirits,  or  of  the  store- 
keeper, wholesale  dealer,  or  rectifier,  have  not  been  made  at  the  time  or  in 
the  manner  required,  or  in  respect  to  which  the  owner  or  person  having 
possession,  control,  or  charge  of  said  spirits,  has  omitted  to  do  any  act 
required  to  be  done,  or  has  done  or  committed  any  act  prohibited  in  regard 
to  said  spirits,  the  burden  of  proof  shall  be  upon  the  claimant  of  said  spirits 
to  show  that  no  fraud  has  been  committed,  and  that  all  the  requirements  of 
the  law  in  relation  to  the  payment  of  the  tax  have  been  complied  with. 

[B.  a.] 

Act  of  July  20,  1868,  ch.  186,  16  Stet.  L.  140. 

At  to  barden  of  proof  under  section  45  of  Barrels  Distilled  Spirits,  (1867)5  Blatchf. 

the  Act  of  July  13,  1866,  14  Stat.  L.  163,  407.  25  Fed.  Cas.  No.   15,113;   U.   S.  v. 

see  One  Hundred  and  Xinety-Nine  Barrels  Six   Barrels   DistiUed   Spirits,    (1867)    5 

Whiskey  r.  U.  S.,  (1877)  94  U.  S.  86,  24  Blatchf.   542,   27   Fed.   Cas.   No.    16,294; 

U.  8.  (L.  ed.)  57;  Lilienthal's  Tobaceo  v.  U.  S.  p.  Eipht  Caaks  Whiskey,  (1867)  26 

U.  a,  (1877)  97  U.  8.  237,  24  U.  S.  (L.  Fed.  Cas.  No.  15,030. 
ed.>  901;  U.  S.  V.  Five  Hundred  and  Eight 

Sec.  3334.  [Spirits  sold  under  judicial  process  subject  to  tax — low 
proof  spirits  of  less  value  tban  tax.]  All  distilled  spirits  forfeited  to  the 
United  States,  sold  by  order  of  court,  or  under  process  of  distraint,  shall  be 
sold  subject  to  tax ;  and  the  purchaser  shall  immediately,  and  before  he  takes 
possession  of  said  spirits,  pay  the  tax  thereon.  And  any  distilled  ^spirits 
heretofore  condemned,  and  now  in  the  possession  of  the  United  States,  shall 
be  sold  as  herein  provided.  If  any  tax-paid  stamps  are  afSxed  to  any  cask 
or  package  so  condemned,  such  stamps  shall  be  obliterated  and  destroyed  by 
the  collector  or  marshal  after  forfeiture,  and  before  such  sale. 

Provided:  That  in  all  cases  wherein  it  shall  appear  that  any  distilled 
spirits  offered  for  sale  on  distraint  for  taxes,  where  the  taxes  on  such  spirits 
have  not  been  paid,  or  offered  for  sale  for  the  benefit  of  the  United  States 
as  forfeited  spirits  under  order  of  court  or  under  proceeding  pursuant  to 
section  thirty-four  hundred  and  sixty  of  the  Revised  Statutes,  will  not,  by 
reason  of  such  spirits  being  below  proof,  being  [bring  t]  a  price  equal  to  the 
tax  due  and  payable  thereon,  but  will  bring  a  price  equal  to,  or  greater 
than,  the  tax  on  said  spirits,  computed  only  upon  the  proof -gallons  con- 
tained in  the  packages,  without  regard  to  the  greater  number  of  wine-gal- 
lons contained  therein,  then,  and  in  such  case,  upon  sale  being  so  made, 
tax-paid  stamps  to  the  amount  required  to  stamp  such  spirits  as  if  the  tax 
thereon  were  only  on  the  proof -gallons  thereof,  may,  under  such  rules  and 
regulations  as  the  Commissioner  of  Internal  Revenue  shall  prescribe,  be 
used  by  the  collector  making  such  sale,  or  furnished  by  a  collector  to  a 
United  States  marshal,  or  to  any  other  government  officer  making  such  sale 
for  the  benefit  of  the  United  States,  without  making  payment  for  said 
stamps  so  used  or  delivered.  Any  collector  using  or  furnishing  stamps  in 
manner  aforesaid,  on  presenting  vouchers  satisfactory  to  the  Commissioner 
of  Internal  Revenue,  shall  be  allowed  credit  for  the  same  in  settling  his 
stamp  account  with  the  department.  In  such  cases,  the  officer  selling  the 
distilled  spirits  shall  affix,. or  cause  to  be  affixed,  to  the  same  the  tax  paid 
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stamps  so  provided,  and  shall  write  across  the  face  of  such  stamps  the  true 
number  of  proof  and  wine  gallons  contained  in  the  package,  the  amount  of 
tax  actually  paid  thereon,  and  also  the  words  **  Affixed  under  provisions 

of  act  of 1879"  (inserting  the  date  of  the  approval  of  this  act). 

[B.  8.] 

Act  of  July  20,  1S68,  ch.  186,  15  Stat.  L.  150. 

The  provisions  of  the  above  section  beginning  with  the  word   "provided"  were 
added  by  Act  of  March  I,  1879,  ch.  126,  20  Stat.  L.  340.- 

Forfeitare  of  stamps. —  Where  stamped  of  a  sale  of  spirits  forfeited  to  the  United 

liquors  were  forfeited  for  a  violation  of  States  for  violation  of  the  Internal  Rev- 

the  Internal  Revenue  Law,  the  forfeiture  enue  Law  belong  exclusively  to  the  gov- 

included  the  stamps  as  well  as  the  prop-  emment,    and    cannot   be   ai)plied   to    the 

erty.      Harkins  r.   Williard,    (1906)    146  pavment  of  the  tax  thereon.     Harkins  v. 

Fed.  703,  77  C.  C.  A.  129.  WiUiard,   (1906)    146  Fed.  703,  77  C.  C. 

Application  of  proceeds.^  The  proceeds  A.  129. 


An  Act  to  BO  amend  the  laws  relative  to  internal  revenue  as  to  allow 
distillery  warehonsee  to  be  continued  in  use  after  changes  have 
occurred  in  the  management  of  the  business. 

[Act  of  Jan,  8,  1874,  ch.  7,  18  Stat.  L.  2.] 

[Distillery  warehouses  used  by  successors  in  business.]  That  when 
from  death  or  from  any  other  cause  there  shall  be  a  chan^^e  in  the  person, 
firm  or  company  engaged  in  the  business  of  distilling  at  any  distillery,  and 
the  person,  firm  or  company  that  by  reason  of  such  change  ceases  to  carry 
on  said  business  at  such  distillery  has  at  the  time  of  such  change  spirits  in 
the  distillery  warehouse,  it  shall  be  lawful  for  the  Commissioner  of  Internal 
Revenue,  upon  the  written  consent  of  the  surviving  principals  and  sureties 
interested,  and  under  such  rules  and  regulations,  and  upon  such  other  con- 
ditions, as  he  may  prescribe,  to  permit  the  succeeding  person,  firm  or  com- 
pany to  use  the  distillery  warehouse  on  the  premises  in  the  same  manner 
as  if  it  did  not  contain  distilled  spirits  belonging  to  the  original  person, 
firm  or  company  after  setting  apart  and  separating,  by  a  secure  and 
unbroken  partition  such  portion  of  it  as  may  be  necessary  for  the  storage 
and  safe-keeping  of  the  spirits  distilled  by  the  original  person,  firm  or  com- 
pany, during  the  period  allowed  by  law  for  the  removal  of  distilled  spirits 
from  distillery  warehouses,  or  until  said  spirits  are  removed,  and  the  tax 
paid  thereon  within  that  time :  Provided,  That  nothing  herein  contained 
shall  impair  or  in  any  way  affect  the  lien  existing  at  the  time  of  such  change 
under  section  one  of  the  internal  revenue  act  of  July  twenty,  eighteen  hun- 
dred and  sixty-eight,  as  amended,  or  other  liabilities  under  any  internal 
revenue  law,  but  the  existence  of  such  lien  shall  be  no  ground  for  refusing 
to  approve  the  bond  of  the  succeeding  person,  firm  or  company,  anything  in 
section  eight  of  the  said  act  of  July  twenty,  eighteen  hundred  and  sixty- 
eight,  as  amended,  to  the  contrary  notwithstanding.    [18  Stai.  L  2.] 

The  provisions  of  the  Act  here  referred  to,  Act  of  July  20,  1868,  ch.  186,  §§  1,  8, 
15  Stat.  L.  125,  128,  and  the  amendments  to  the  same,  are  incorporated  into  Revised 
Statutes  98  sections  3251,  9260,  3262,  and  are  given  «i4pra,  pp.  19,  26,  29. 
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An  Act  to  facilitate  the  exportation  of  distilled  spirits,  and  amendatory  of 

the  Acts  in  relation  thereto. 

[Act  of  June  9, 1874,  ch,  259, 18  Stat  L.  64^ 

[Seo.  1.]  [Withdrawal  of  distilled  spirits  from  bonded  warehouses  for 
export — transportation  bond  —  export  bond  and  entry — duty  of  col- 
lector of  port.]  That  whenever  the  owner  or  owners  of  distilled  spirits 
shall  desire  to  withdraw  the  same  from  any  distillery  honded  warehouse  for 
exportation  under  existing  law,  such  owner  or  owners  may  at  their  option, 
in  lieu  of  executing  an  export  bond  as  now  provided  by  law,  give  a  transpor- 
tation bond  with  sureties  satisfactory  to  the  collector  of  internal  revenue, 
and  under  such  rules  and  regulations  as  the  Secretary  of  the  Treasury  may 
prescribe,  conditioned  for  the  due  delivery  thereof  on  board  ship  at  a  port 
of  exportation  to  be  named  therein  and  for  the  due  performance  on  the  part 
of  the  exporter  or  owner  at  the  port  of  export  of  all  the  requirements  in 
regard  to  notice  of  export,  entry,  and  the  giving  of  bond  hereinafter  speci- 
fied; and  in  such  case,  on  arrival  of  the  spirits  at  the  port  of  export,  the 
exporter  or  owner  at  that  port  shall  immediately  notify  the  collector  of  the 
port  of  the  fact,  setting  forth  his  intention  to  export  the  same,  and  the  name 
of  the  vessel  upon  which  the  same  are  to  be  laden,  and  the  port  to  which 
they  are  intended  to  be  exported.  He  shall,  after  the  quantity  of  spirits  has 
been  determined  by  the  ganger  and  inspector,  file  with  the  collector  of  the 
port  an  export-entry  verified  by  his  oath  or  affirmation.  He  shall  also  give 
bond  to  the  United  States,  with  at  least  two  sureties,  satisfactory  to  the  col- 
lector Of  customs,  conditioned  that  the  principal  named  in  said  bond  will 
export  the  spirits  as  specified  in  said  entry  to  the  port  designated  in  said 
entry,  or  to  some  other  port  without  the  jurisdiction  of  the  United  States. 
And  upon  the  lading  of  such  spirits,  the  collector  of  the  port,  after  proper 
bonds  for  the  exportation  of  the  same  have  been  completed  by  the  exporter 
or  owner  at  the  port  of  shipment  thereof,  shall  transmit  to  the  collector  of 
internal  revenue  of  the  district  from  which  the  said  spirits  were  withdrawn 
for  exportation,  a  clearance  certificate  and  a  detailed  report  of  the  gauger, 
which  report  shall  show  the  capacity  of  each  cask  in  wine-gallons,  and  the 
contents  thereof  in  wine-gallons,  proof -gallons,  and  taxable  gallons.  Upon 
receipt  of  the  certificate  and  report,  and  upon  payment  of  tax  on  deficiency, 
if  any,  the  collector  of  internal  revenue  shall  cancel  the  transportation  bond. 
The  bond  required  to  be  giten  for  the  landing  at  a  foreign  port  of  distilled 
spirits  shall  be  cancelled  upon  the  presentation  of  satisfactory  proof  and 
certificates  that  said  distilled  spirits  have  been  landed  at  the  port  of  destina- 
tion named  in  the  bill  of  lading  or  any  other  port  without  the  jurisdiction 
of  the  United  States  or  upon  satisfactory  proof  that  after  shipment  the  same 
were  lost  at  sea  without  fault  or  neglect  of  the  owner  or  shipper  thereof. 
And  whenever  a  distiller  of  spirits  in  bond  shall  desire  to  change  the  pack- 
ages in  which  the  same  is  contained  in  order  to  export  them,  the  Commis- 
sioner of  Internal  Revenue  shall  be  authorized,  under  regulations  to  be  pre- 
scribed by  him,  and  upon  the  execution  of  proper  bonds  with  sufficient 
sureties,  to  permit  the  withdrawal  of  so  much  spirits  from  bond  •and  in  new 
packages  as  the  distiller  shall  desire  to  export  as  aforesaid.  [18  Stat,  L.  64, 
as  amended  hy  20  Stat,  L,  342,] 

This  section  was  amended  by  the  Act  of  March  1,  1879,  ch.  125,  §  10,  20  Stat  L. 
342,  which  added  after  the  word  "  therein,"  the  words  "  and  for  the  due  performance 
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on  the  part  of  the  exporter  or  owner  at  the  port  of  export  of  all  the  requirements  in 
regard  to  notice  of  export,  entry,  and  the  giving  of  bond  hereinafter  specified;"  and 
also  the  closing  clause,  beginning  "  and  whenever  a  distiller  of  spirits,"  etc. 

Sbo.  2.  [Expense  of  stamp  to  be  ten  oents.]  That  on  and  after  the  first 
day  of  July,  eighteen  hundred  and  seventy-four,  for  the  expense  of  provid- 
ing and  affixing  the  stamps  to  each  eask  containing  distilled  spirits  for  expor- 
tation, there  shall  be  charged  ten  cents  for  each  stamp  instead  of  twenty-five 
cents  as  now  required  by  law.    [18  Stai.  L,  €4,] 

This  section  superseded  in  part  R.  S.  see.  3330,  wpra,  p.  82. 


Sec.  17.  [Affixing  imitation  stamps  on  packages  of  distilled  spirits  — 
penally.]  That  if  any  person  shall  affix,  or  cause  to  be  affixed,  to  or  upon 
any  cask  or  package  containing,  or  intended  to  contain,  distilled  spirits,  any 
imitation  stamp,  or  other  engraved,  printed,  stamped,  or  photographed 
label,  device,  or  token,  whether  the  same  be  designed  as  a  trade  mark,  cau- 
tion notice,  caution,  or  otherwise,  and  which  shall  be  in  the  similitude  or 
likeness  of,  or  shall  have  the  resemblance  or  general  appearance  of,  any 
internal  revenue  stamp  required  by  law  to  be  af&xed  to  or  upon  any  cask 
or  package  containing  distilled  spirits,  he  shall,  for  each  offense,  be  liable  to 
a  penalty  of  one  hundred  dollars,  and,  on  conviction,  shall  be  fined  not  more 
than  one  thousand  dollars,  and  imprisoned  not  more  than  three  years,  and 
the  cask  or  package  with  its  contents  shall  be  forfeited  to  the  United^States, 
[18  Stat  L.  311.] 

This  section  17  is  from  the  Act  of  Feb.  S,  1875,  ch.  SS. 


An  act  relating  to  the  production  of  fmit-braady,  and  to  punish  frauds 

connected  with  the  same. 

[Act  of  March  3, 1877,  ch.  114, 19  Stat.  L.  393.] 

[Sec.  1.]  [Bonded  warehouses  for  grape  brandy  —  control  and  cus- 
tody —  regulations.]  That  the  Commissioner  of  Internal  Revenue  shall  be, 
and  hereby  is,  authorized  in  his  discretion,  and  upon  the  execution  of  such 
bonds  as  he  may  prescribe,  to  establish  warehouses,  to  be  known  as  special 
bonded  warehouses,  not  exceeding  ten  in  numbers  in  any  one  collection- 
district,  exclusively  for  the  storage  of  brandy  made  from  grapes,  each  of 
which  warehouses  shall  be  in  the  charge  of  a  storekeeper,  to  be  appointed, 
assigned,  transfer  [r]ed,  and  paid  in  the  same  manner  that  storekeepers  for 
distillery-warehouses  are  now  appointed,  assigned,  transfer  [r]ed,  and  paid. 
Every  such  warehouse  shall  be  under  the  control  of  the  collector  of  internal 
revenue  of  the  district  in  which  such  warehouse  is  located,  and  shall  be  in 
the  joint  custody  of  the  storekeeper  and  the  proprietor  thereof  and  kept 
securely  locked,  and  shall  at  no  time  be  unlocked  or  opened  or  remain  open 
except  in  the  presence  of  such  storekeeper  or  other  person  who  may  be 
designated  to  act  for  him,  as  provided  in  the  case  of  distillery-warehouses. 
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And  such  warehouses  shall  be  under  such  further  reflations  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  ox  the  Treas- 
ury, may  prescribe.    [19  Stat.  L.  393.] 

Provisions  of  this  Act  extended  to  brandy  distilled  from  apples  or  peaches  by  Act 
of  Oct.  18,  1888,  ch.  1194,  infra,  p.  98. 

Relation  of  this  statute  to  R.  S.  sec.  to  defraud  the  government  of  tax,  and 

3257. —  Neither  this  statute,  nor  the  Act  neither    affords    any   reason    for    holding 

of  Oct  18,  1888,  infra,  p.  98,  even  by  im-  that  the  word  "  distiller,"  in  R.  S.   sec. 

plication,  repeals  the  tax  on  apple  brandy,  3257,   supra,  p.   23,   does  not   include   a 

or  repeals  the  law  providing  pimishment  manufacturer  of  apple  brandy.     U.  S.  V. 

for  a  distiller  who  defrauds  or  attempts  Ridenour,  (1902)   119  Fed.  415. 

Sec.  2.  [Tax  to  be  paid  on  monthly  return,  and  brandy  to  be  removed 
to  warehouse,  etc.]  That  every  distiller  of  brandy  from  grapes,  upon  ren- 
dering his  monthly  return  of  materials  used  and  spirits  produced  by  him, 
shall  immediately  pay  the  tax  upon  such  spirits,  or  may,  after  they  have 
been  properly  gauged,  marked,  and  branded,  under  regulations  to  be  pre- 
scribed by  the  Commissioner  of  Internal  Revenue  and  approved  by  the 
Secretary  of  the  Treasury,  and  also  stamped  as  hereinafter  provided,  cause 
them  to  be  removed  in  bond  from  the  place  of  manufacture  to  a  special 
bonded  warehouse,  under  such  regulations,  and  after  making  such  entries, 
and  executing  and  filing  with  the  collector  of  the  district  in  which  such 
spirits  were  manufactured  such  bonds  and  bills  of  lading,  and  giving  such 
other  additional  security  as  may  be  prescribed  by  the  Commissioner  of 
Internal  Revenue  and  approved  by  the  by  the  [sic]  Secretary  of  the 
Treasury.    [19  Stat.  L.  393.] 

Failure  to  maintain  required  capacity,  see  Act  of  March  1,  1879,  ch.  125,  S  6,  as 
amended  by  Act  of  May  28,  1880,  ch.  108,  §  8,  infra,  p.  93. 

Seo.  3.  [Special  stamp  to  be  afOxed  before  brandy  removed  from  ware- 
house.] That  all  brandy  intended  for  deposit  in  a  special  bonded  ware- 
house, before  being  removed  from  the  distillery,  shall  have  aflSxed  to  each 
package  an  engraved  stamp  indicative  of  such  intention,  to  be  provided  and 
furnished  to  the  several  collectors  as  in  the  case  of  other  stamps,  and  to  be 
charged  to  them  and  accounted  for  in  the  same  manner ;  and  for  the  expense 
attending,  providing,  and  aflSxing  such  stamps  ten  cents  for  each  stamp 
shall  be  paid  the  collector  on  making  the  entry  for  such  transportation. 
[19  Stat.  L.  373.] 

See  R.  S.  sec.  3287,  supra,  p.  47. 

Sec.  4.  [Conditions  of  deposit  in  warehouse  —  stipulations  in  the 
bond.]  That  any  brandy  made  from  grapes  removed  in  bond  according  to 
law  may,  upon  its  arrival  at  a  special  bonded  warehouse,  be  deposited 
therein  upon  making  such  entries,  filing  such  bonds  and  other  securities, 
and  under  such  regiilations  as  shall  be  prescribed  by  the  Commissioner  of 
Internal  Revenue  with  the  approval  of  the  Secretary  of  the  Treasury.  It 
shall  be  one  of  the  conditions  of  the  warehousing-bond  covering  such  spirits 
that  the  principal  named  in  said  bond  shall  pay  the  tax  on  the  spirits  as 
specified  in  the  entry,  or  cause  the  same  to  be  paid  within  three  years  from 
the  date  of  the  original  gauging  of  the  same,  and  before  withdrawal,  except 
as  hereinafter  provided.    [19  Stat.  L.  373.] 

The  provisions  as  to  the  conditions  of  the  bond  as  to  time  of  payment  of  the  tax  are 
suiierseded  by  Act  of  Aug.  27,  1894,  ch.  349,  |  49,  infra,  p.  105. 
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Sec.  5.  [Withdrawal  from  warehouse  for  transfer  or  export.]  That 
any  brandy  made  from  grapes  may  be  withdrawn  once  and  no  more  from 
one  special  bonded  warehouse  for  transportation  to  another  special  bonded 
warehouse;  and  such  brandy  shall,  on  its  arrival  at  the  second  special 
bonded  warehouse,  be  immediately  entered  therein,  from  which  warehouse 
it  shall  be  withdrawn  only  on  payment  of  the  tax  or  for  immediate  exporta- 
tion. In  case  the  brandy  withdrawn  is  intended  for  deposit  in  another 
special  bonded  warehouse,  an  additional  stamp,  indicative  of  such  intention, 
shall  be  affixed  to  each  package  withdrawn,  as  in  the  case  of  brandy  with- 
drawn from  a  distillery  intended  to  be  so  deposited.  And  in  case  the 
brandy  is  intended  for  exportation,  an  engraved  stamp  indicative  of  such 
intention,  shall  be  affixed  to  each  package  so  removed,  as  in  the  case  of 
spirits  withdrawn  from  a  distillery  bonded  warehouse  for  exportation, 
under  the  provisions  of  section  thirty-three  hundred  and  thirty,  Revised 
Statutes :  all  the  provisions  of  which  section  not  inconsistent  with  this  act 
are  hereby  made  applicable  to  such  withdrawals.  And  all  withdrawals 
authorized  by  law  of  grape-brandy  from  any  special  bonded  warehouse  shall 
be  upon  making  such  withdrawal  entries,  and  under  such  regulations,  and 
unless  the  withdrawal  is  upon  pajonent  of  tax,  upon  the  execution  of  such 
bonds  and  bills  of  lading  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe.  Export 
bonds  given  under  the  provisions  of  this  act  shall  be  canceled  upon  the  pro- 
duction of  such  certificates  of  landing  .as  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe, 
or  upon  proof  of  loss  at  sea  satisfactory  to  the  Commissioner  of  Internal 
Revenue.  And  the  provisions  of  existing  law  relative  to  an  allowance  of 
loss  by  casuality  [sic]  in  a  distillery  bonded  warehouse  are  hereby  made 
applicable  to  brandy  stored  in  special  bonded  warehouses,  in  accordance 
with  the  provisions  of  this  act.    [19  Stat,  L,  394.] 

« 

ProYiBions  for  an  allowance  for  loss  by  leakage  were  made  by  the  Act  of  May  28, 
1880,  ch.  108,  §  17,  21  Stat.  L.  149.  These  were  superseded  by  the  Act  of  Aug.  27, 
1894,  ch.  349,  §  50,  infra,  p.  106;  the  Act  of  March  3,  1899,  ch.  435,  infra,  p.  114;  and 
the  Act  of  Jan.  13,  1903,  di.  134,  infra,  p.  116. 

R.  S.  sec.  3330  mentioned  in  the  text  is  given  supra,  p.  82. 

Sec.  6.  [Provisions  of  law  applicable  to  exportation  of  grape-brandy.] 
That  the  provisions  of  existing  law  in  regard  to  the  exportation  of  distilled 
spirits  are  hereby  extended  so  as  to  permit  the  exportation  from  special 
bonded  warehouses  of  grape  brandy  free  of  tax  in  any  original  cask  contain- 
ing not  less  than  twenty  gallons,  and  for  the  exportation  of  grape  brandy 
npon  which  all  taxes  have  been  paid,  with  the  privilege  of  drawback  in 
quantities  of  not  less  than  one  hundred  gallons,  and  in  the  distillers'  orig- 
inal cask,  containing  not  less  than  twenty  nine  gallons  each.  \19  Stat.  £. 
394.] 

Sec.  7.  [Discontinuance  of  warehouse  —  transfer  of  spirits.]  That 
whenever,  in  the  opinion  of  the  Commissioner  of  Internal  Revenue,  any 
special  bonded  warehouse  is  unsafe  or  unfit  for  use,  or  the  merchandize 
therein  is  liable  to  loss  or  great  wastage,  he  may  discontinue  such  warehouse, 
and  require  the  merchandize  therein  to  be  transfer [r]ed  to  such  other  ware- 
house as  he  may  designate,  and  within  such  time  as  he  may  prescribe ;  and 
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all  the  provisions  of  section  thirty  two  hundred  and  seventy  two  of  th€ 
Revised  Statutes  of  the  United  States,  relating  to  transfers  of  spirits  from 
warehouses,  including  those  imposing  penalties,  are  hereby  made  applicable 
to  transfers  from  special  bonded  warehouses.    [19  Stat.  L,  394.] 

Discontinuance  of  distillery  and  other  warehouses,  see  R.  S.  sec.  3272,  supra,  p.  38, 
and  Act  of  Aug.  27,  1894,  ch.  349,  §  67,  infra,  p.  109. 

Sec.  8.  [Orape-brandy  removed  without  compliance  with  act  —  tax, 
how  assessed  and  collected.]  That  the  tax  upon  any  brandy  distilled  from 
grapes,  removed  from  the  place  where  it  was  distilled,  and  in  respect  of 
which  any  requirement  of  this  act  is  not  complied  with,  shall  at  any  time 
when  knowledge  of  such  fact  is  obtained  by  the  Commissioner  of  Internal 
Revenue,  be  assessed  by  him  upon  the  distiller  of  the  same,  and  returned 
to  the  collector,  who  shall  immediately  demand  payment  of  such  tax,  and, 
upon  the  neglect  or  refusal  of  payment  by  the  distiller,  shall  proceed  to  col- 
lect the  same  by  distraint.  But  this  provision  shall  not  exclude  any  other 
remedy  or  proceeding  provided  by  law.    [19  Stat.  L.  394.] 

Seo.  9.  [Payment  of  tax  not  extended  beyond  three  years.]  That  noth- 
ing in  this  act  shall  be  construed  as  extending  the  time  in  which  the  tax  on 
brandy  made  from  grapes  shall  be  paid  beyond  three  years  from  the  day 
on  which  the  taxable  quantity  is  ascertained  by  the  ganger ;  and  all  brandy 
made  from  grapes,  found  elsewhere  than  in  a  distillery  or  special  bonded 
warehouse,  not  having  been  removed  therefrom  according  to  law,  and  all 
brandy  on  which  the  tax  has  not  been  paid  within  three  years  of  the  date 
of  the  original  gauging  shall  be  forfeited  to  the  United  States.  [19  Stat.  L. 
394.] 

The  provisions  of  this  section  as  to  time  of  payment  of  tax  are  superseded  by  the 
Act  of  Aug.  27,  1894,  ch.  349,  §  48,  infra,  p.  104. 

Sec.  10.  [Rules  and  regulations  under  this  act.]  That  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, may  make  all  needful  rules  and  regulations  for  carrying  into  effect  the 
provisions  of  this  act,  and  such  regulations  when  made  shall  have  all  the 
force  and  effect  of  law.     [19  Stat.  L.  395.] 

Sec.  11.  [Penalties  for  failure  to  comply  with  provisions  of  this  act.] 

That  in  case  any  grape  brandy  removed  from  the  distillery  for  deposit  in  a 
special  warehouse,  shall  fail  to  be  deposited  in  such  warehouse  within  ten 
days  thereafter,  or  within  the  time  specified  in  any  bond  given  on  such 
removal,  or  if  any  grape-brandy  deposited  in  any  special  warehouse  shall 
be  taken  therefrom  for  deposit  in  another  warehouse,  or  for  export,  or  other- 
wise, without  full  compliance  with  the  provisions  of  this  act,  and  with  the 
requirements  of  any  regulations  made  thereunder,  and  with  the  terms  of 
any  bond  given  on  such  removal,  then  any  person  who  shall  be  guilty  of 
such  failure,  and  any  person  who  shall  in  any  manner  violate  any  provisions 
of  this  act,  or  of  the  regulations  made  in  pursuance  thereof,  shall  be  subject, 
on  conviction  to  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than 
five  thousand  dollars,  and  to  imprisonment  for  not  less  than  three  months 
nor  more  than  three  years,  for  every  such  failure  or  violation;  and  the 
spirits  as  to  which  such  failure  or  violation  shall  take  place  shall  be  forfeited 
to  the  United  States.    [19  Stat.  L.  395.] 
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An  Act  to  extend  the  provisions  of  section  thirty-two  hundred  and  ninety* 
seven  of  the  Revised  Statutes  to  other  institutions  of  learning.] 

[Act  of  May  3, 1878,  ch.88,  20  Stat.  L.  48,] 

[Alcohol  withdrawn  for  scientific  purposes.]  That  the  Secretary  of  the 
Treasury,  be  and  is  hereby  authorized  to  grant  permits,  as  provided  for  in 
section  thirty-two  hundred  and  ninety-seven  of  the  Revised  Statutes  of  the 
United  States  passed  at  the  first  session  of  the  Forty-thiwi  Congress,  to  any 
scientific  university,  or  college  of  learning  created  and  constituted  such  by 
any  State  or  Territory  under  its  laws,  though  not  incorporated  or  chartered, 
upon  the  same  terms  and  subject  to  the  same  restrictions  and  penalties, 
already  provided  by  said  section  thirty-two  htindred  and  ninety-seven : 

Provided  further,  That  the  bond  required  thereby  may  be  executed  by 
any  oflBcer  of  such  university  or  college,  or  by  any  other  person  for  it,  and 
on  its  behalf,  with  two  good  and  sufBcient  sureties,  upon  like  conditions, 
and  to  be  approved  as  by  said  section  is  provided.    [20  Stat,  L.  48.] 

The  provisions  of  the  text  and  those  of  K.  S.  sec.  3297  (given  supra,  p.  68)  mentioned 
in  this  Act  were  made  applicable  to  spirits  deposited  in  general  bonded  warehouses  by 
the  Act  of  Aug.  27,  1894,  ch.  349,  S  66,  infra,  p.  108. 

This  Act  was  amended  by  an  Act  of  July  8,  1916.  See  Pamph.  Supp.  No.  8  Fed.  Stat. 
Ann.  69,  1918  Supp.  Fed.  Stat.  Ann. 


Sec.  5.  [Small  distilleries  exempt  ftom  oertain  obligations.]    •    •    * 

The  Commissioner  of  Internal  Bevenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  may  exempt  distillers  whose  distilleries  have  a  daily  spirit- 
producing  capacity  of  thirty  gallons  of  proof  spirits,  or  less,  from  such  of 
the  provisions  of  existing  law  in  regard  to  grain  distilleries  which  require 
the  processes  of  distillation  to  be  carried  on  through  continuous  closed  ves- 
sels and  pipes,  or  which  require  the  cisterns  to  be  connected  with  the  outlet 
of  the  worm  or  condenser  by  suitable  pipes  or  other  apparatus  or  which 
require  certain  clear  spaces  about  the  cisterns  and  other  vessels  of  the  dis- 
tillery, or  which  require  the  distillers  to  have  or  furnish  a  plan  of  the  dis- 
tillery, as  he  may  deem  proper.    [20  Stat.  L,  336.] 

The  foregoing  section  5  and  the  following  sections  6,  8,  11-13,  20,  are  from  an  Act 
of  March  1,  1879,  eh.  125,  entitled  ''An  Act  to  amend  the  laws  relating  to  internal 
revenue." 

Other  provisions  of  this  section  5  amended  various  sections  of  the  Revised  Statutes. 

Sec.  6.  [Assessments  for  deficient  production,  or  on  account  of  grain, 
etc.,  found  in  excess  of  capacity  of  distillery,  may  be  remitted.]  That 
whenever,  under  the  provisions  of  section  thirty-three  hundred  and  nine  of 
the  Revised  Statutes,  an  assessment  shall  have  been  made  against  a  distiller 
for  a  deficiency  in  not  producing  eighty  per  centum  of  the  producing 
capacity  of  his  distillery  as  established  by  law,  or  for  the  tax  upon  the 
spirits  that  should  have  been  produced  from  the  grain,  or  fruit,  or  molasses 
found  to  have  been  used  in  excess  of  the  capacity  of  his  distillery  for  any 
month,  as  estimated  according  to  law,  such  excessive  use  of  grain,  or  fruit, 
or  molasses  having  arisen  from  a  failure  on  the  part  of  the  distiller  to  main- 
tain the  capacity  required  by  law  to  enable  him  to  use  such  grain,  or  fruit, 
or  molasses  without  incurring  liability  to  such  assessment,  and  it  shall  be 
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made  to  appear  to  the  satisfaction  of  the  Commissioner  of  Internal  Revenue 
that  said  deficiency,  or  that  said  failure,  whereby  such  excessive  use  of 
grain,  molasses,  or  fruit  arose,  was  not  occasioned  by  any  want  of  diligence 
or  by  any  fraudulent  purpose,  on  the  part  of  the  distiller,  but  from  mis- 
understanding as  to  the  requirements  of  the  law  and  regulations  in  that 
respect  or  by  reason  of  unavoidable  accidents,  then,  and  in  such  case,  the 
Commissioner  of  Internal  Revenue,  subject  to  regulations  prescribed  by 
the  Secretary  of  the  Treasury  is  authorized,  on  appeal  made  to  him,  to 
remit  or  refund  such  tax,  or  such  part  thereof  as  shall  appear  to  him  to  be 
equitable  and  just  in  the  premises [.]  And  the  Commissioner  of  Internal 
Revenue  upon  the  production  to  him  of  satisfactory  proof  of  the  actual 
destruction,  by  accidental  fire  or  other  casualty,  and  without  any  fraud, 
collusion,  or  negligence  of  the  distiller  of  any  spirits  in  process  of  manu- 
facture or  distillation,  or  before  removal  to  tiie  distillery  warehouse,  shall 
not  assess  the  distiller  for  a  deficiency  in  not  producing  eighty  per  centimi 
of  the  producing  capacity  of  his  distillery  as  established  by  law  when  the 
deficiency  is  occasioned  by  such  destruction,  nor  shall  he,  in  such  case,  assess 
the  tax  on  the  spirits  so  destroyed  [:]  Provided,  That  no  tax  shall  be 
remitted  or  refunded  under  the  provisions  of  this  section  upon  any  assess- 
ment made  prior  to  January  first,  eighteen  hundred  and  seventy-four :  Pro- 
vided further,  That  no  assessments  shall  be  charged  against  any  distiller  of 
fruit  for  any  failure  to  maintain  the  required  capacity,  unless  the  Commis- 
sioner shall,  within  six  months  after  his  receipt  of  each  monthly  report 
notify  such  distiller  of  such  failure  so  to  maintain  the  required  capacity. 
[20  Stat  L.  340,  as  amended  hy  21  Stat.  L.  147.] 

See  the  note  to  the  preceding  section  6  of  this  Act. 

This  section  was  amended  by  Act  of  May  28,  1880,  ch.  108,  S  8,  21  Stat.  L.  147. 
The  amendatory  Act  added  the  provision  beginning,  ''And  the  Commissioner  of  Internal 
Revenue  upon  the  production,"  and  ending,  "  on  the  spirits  so  destroyed." 

tillery  as  estimated  according  to  law,  he 
cannot  be  relieved  from  the  payment  of 
any  part  of  such  tax  because  the  materials 
used  by  him  are  of  such  inferior  qusdity 
or  condition  that  they  will  not  produce 
such  percentage;  but  where  he  is  a  fruit 
distiller  within  the  proviso  to  this  section 
an  assessment  for  the  deficiency  cannot  be 
made  against  him  unless  the  notice  of  such 
deficiency  thereby  required  shall  have  been 
given  him  by  the  commissioner  within  six 
months  aft^  receipt  of  his  monthly  re- 
port, and  an  assessment  made  without 
such  notice  is  void.  U.  S.  v.  Ball,  (C.  C. 
A.  1008)  163  Fed.  504,  90  C.  C.  A.  134. 


Authority  of  commissioner. —  The  law 
imposes  upon  the  commissioner  the  duty 
of  deciding  whether  a  tax  has  been  erro- 
neouslv  or  iUegally  assessed  or  collected, 
and  whether  it  should  be  refunded.  The 
power  of  the  commissioner  is  the  same 
under  this  statute  as  under  R.  S.  sec. 
3220,  vol.  3,  p.  1028,  but  to  be  exercised  in 
different  cases  and  under  different  subject 
matter.  Bamett  t\  U.  S.,  (1880)  16  Ct. 
CI.  615. 

Assessment  of  distiller  for  deficiency  of 
production. —  Under  this  section  which  re- 
quires a  distiller  to  pay  internal  revenue 
lax  on  spirits  to  the  amount  of  at  least 
eighty  per  cent,  of  the  capacity  of  his  dis- 


Sec.  8.  [Notice  of  intention  to  rectify  distilled  spirits.]  When  any 
rectifier  intends  to  rectify  or  compound  any  distilled  spirits  he  shall,  before 
emptying  any  package  of  distilled  spirits  for  that  purpose,  give  notice  in 
duplicate  to  the  collector  of  internal  revenue  for  the  district  of  his  intention 
so  to  rectify,  and  submit  such  package  for  the  inspection  of  a  United  States 
ganger,  who  shall  duly  weigh  or  gauge  such  package  and  its  contents  and 
make  due  return  thereof,  and  such  spirits  shall  not  be  emptied  for  rectifica- 
tion, nor  rectified  or  compounded  in  the  package,  until  gauged  or  weighed 
as  herein  above  provided. 
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And  such  notice  and  return  shall  be  made  in  such  form  and  contain  such 
particulars  as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  may  from  time  to  time  prescribe.  [20  Stat. 
L.  341,  as  amended  hy  27  Stat.  L.  200.] 

See  the  note  to  section  5  of  this  Act,  supra,  p.  93. 

As  originally  enacted  this  section  was  as  follows: 

"  Skc.  8.  When  any  rectifier  intends  to  rectify  or  compound  any  distilled  spirits, 
he  shall  give  notice  in  duplicate  to  the  coUector  of  the  district,  in  such  form,  and 
giving  such  particulars  as  the  Commissioner  of  Internal  Revenue  may  prescribe;  one 
of  such  notices  to  be  forwarded  by  the  coUector  to  the  Commissioner  of  Internal 
Revenue." 

It  was  amended  by  substituting  therefor  the  provisions  given  in  the  text  by  a  pro- 
vision of  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July  16,  1802, 
ch.  196,  27  Stat.  L.  200. 

By  an  Act  of  March  1,  1879,  ch.  125,  §  7,  20  Stat.  L.  341,  it  was  provided  that  every 
rectifier  intending  to  commence  or  continue  business  should  execute  a  bond  for  the 
payment  of  taxes,  penalties,  fines,  etc.  This  was  repealed  by  an  Act  of  May  28,  1880, 
ch.  108,  21  Stat.  L.  148. 

Sec.  11.  [Imported  liquors  to  be  placed  in  public  stores,  inspected,  and 
stamped  —  wholesale  dealers  filling  casks.]  -  That  all  distilled  spirits, 
wines,  and  malt  liquors,  imported  in  pipes,  hogsheads,  tierces,  barrels,  casks, 
or  other  similar  packages,  shall  be  first  placed  in  public  store  or  bonded 
warehouse,  and  shall  not  be  removed  therefrom  until  the  same  shall  have 
been  inspected,  marked,  and  branded  by  a  United  States  customs-gauger, 
and  a  stamp  affixed  to  each  package,  indicating  the  date  and  particulars  of 
such  inspection;  and  the  Secretary  of  the  Treasury  is  hereby  authorized 
to  prescribe  the  form  of,  and  provide,  the  requisite  stamps,  and  to  make 
all  regulations  which  he  may  deem  necessary  and  proper  for  carrying  the 
foregoing  requirements  into  effect.  Any  pipe,  hogshead,  tierce,  barrel,  cask, 
or  other  package  withdrawn  from  public  store  or  bonded  warehouse  after 
the  thirtieth  day  of  June,  eighteen  hundred  and  seventy-nine,  purporting 
to  contain  imported  liquor,  found  without  having  thereon  the  stamp  hereby 
required,  shall  be,  with  its  contents,  forfeited  to  the  United  States;  and 
whenever  any  cask  or  package  of  imported  distilled  spirits  of  not  less  than 
five  wine-gallons  is  filled  for  shipment,  sale,  or  delivery  on  the  premises  of 
any  wholesale  liquor-dealer,  the  same  shall  be  stamped  with  a  special  stamp 
for  imported  spirits,  under  such  rules  and  regulations  as  the  Commissioner 
of  Internal  Revenue  has  prescribed,  or  may  hereafter  prescribe,  in  the  case 
of  domestic  distilled  spirits.     [20  Stat.  L.  342.] 

See  the  note  to  sectioii  6  of  thi«  Act,  9upra,  p.  93. 

Sec.  12.  [Effacing  stamps  on  emptying  packages  —  penalties.]  That 
every  person  who  empties  or  draws  off,  or  causes  to  be  emptied  or  drawn 
off,  the  contents  of  any  package  of  imported  liquors  stamped  as  above 
required,  shall,  at  the  time  of  such  emptying,  efface,  obliterate,  and  destroy 
the  stamp  thereon,  and  also  all  other  marks  or  brands  which  shall  have 
been  placed  thereon  in  accordance  with  the  law  or  regulations  concerning 
imported  liquors;  every  cask  or  other  package  from  which  the  stamp  for 
imported  liquors  required  by  this  act  to  be  placed  thereon  shall  not  be 
effaced,  obliterated,  or  destroyed,  on  emptying  such  package,  shall  be  for- 
feited, and  the  same  may  be  seized  by  any  officer  of  internal  revenue 
wherever  found;  and  all  the  provisions  and  penalties  of  section  thirty- 
three  hundred  and  twenty-four  of  the  Revised  Statutes  of  the  United  States, 
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relating^  to  empty  casks  or  packages  from  which  the  marks,  brands,  or 
stamps  have  not  been  effaced  or  obliterated,  and  relating  to  the  removal  of 
stamps  from  packages,  and  to  having  in  possession  any  stamps  so  removed, 
shall  apply  to  the  stamps  for  imported  spirits  herein  provided  for,  and  to 
the  casks  or  other  packages  on  which  such  stamps  shall  have  been  used. 
[20  Stat.  L.  342,  as  amended  by  21  Stat.  L.  U8.] 

6ee  the  note  to  Bection  6  of  this  Act,  9upra,  p.  93. 

As  originally  enacted  this  section  contained  after  the  words  "  or  regulations  concern- 
ing imported  liquors  "  the  words,  '*  and  no  cask  or  other  package,  such  as  is  hereinbefore 
mentioned,  in  which  distilled  spirits,  wines,  or  malt  liquors  have  been  imported,  shall 
be  used  to  contain  domestic  distilled  spirits,  under  penalty  of  the  forfeiture  of  such 
re-used  cask  or  package  and  the  contents  thereof."  These  words  were  stricken  out  by 
Act  of  May  28,  1880,  <£.  108,  §  12,  21  Stat.  L.  148. 

Effacing  stamps  on  emptying  packages  of  distilled  spirits,  see  R.  S.  sec.  3324,  supra, 
p.  76. 


Elements  of  offense. —  For  the  precise 
and  statutory  description  of  the  offense  of 
removing  stamps  from  packages  of  im- 
ported liquors,  or  of  having  in  possession 
stamps  so  removed,  recourse  must  be  had 
to  the  words  of  R.  S.  sec.  3324,  8upray 
p.  76,  as  there  is  nothing  in  this  statute 
showing  an  intention  to  qualify  their 
original  meaning.  U.  S.  v.  Spiegel, 
(1886)  116  U.  S.  270,  6  S.  Ct.  687,  29 
U.  S.  (L.  ed.)  664. 

Possession  of  used  stamp. — A  stamp 
once  in  use  may  have  accidentally  fallen 
off  the  package,  yet  afterwards  to  have  it 
in  possession  is  an  offense  under  R.  S. 
sec.  3324,  supra,  p.  76,  but  it  is  not  an 
offense  under  this  statute.  "  To  have  in 
possession  stamps  that  have  been  removed, 
without  at  the  time  of  removal  having 
been  defaced  and  destroyed,  is  an  offense 
under  both  laws,  one  in  the  case  of  do- 
mestic distilled  spirits,  the  other  in  that 
of  imported  liquors.  The  removal,  there- 
fore, which  describes  a  removed  stamp, 
possession  of  which  is  thus  made  unlaw- 
ful, must  be  a  designed  removal  from 
the  package  bv  human  agency,  without 
defacing  and  destroying  it  at  the  time; 
such  removal  as  by  the  first  division  of 
the  described  offenses  constitutes  the 
guilty  act  of  the  person  removing  it.  It 
is  the  possession  of  such  a  stamp,  '  so 
removed  as  aforesaid,'  in  the  language 
of  the  clause  defining  the  offense,  that 


must  be  shown  to  constitute  guilt;  that 
is,  possession  of  a  stamp,  not  merely 
once  used  and  afterwards  found  and 
taken  into  possession,  but  possession 
of  a  stamp,  which  some  person,  although 
he  may  be  unknown,  has  removed  in- 
tentionally and  b^  design,  and  failed,  by 
neglect  or  otherwise,  at  the  time  of  re- 
moval, to  deface  and  destroy.  So  to  re- 
move such  a  stamp  is  one  offense;  to  aid 
and  assist  in  such  removal  is  another;  the 
third  is,  to  have  in  possession  such  a 
stamp,  '  so  removed  as  aforesaid ; '  and 
these  are  all  of  that  class  of  offenses  em- 
braced by  the  12th  section  of  the  Act  of 
March  1,  1879,"  supra,  p.  96.  U.  8.  !?. 
Spiegel,  (1886)  116  U.  S.  270,  6  S.  Ct. 
687,  29  U.  S.   (L.  ed.)   664. 

Indictment. — ^An  indictment  charging 
the  removal  of  stamps  without  defacing 
them,  under  R.  S.  sec.  3324,  supra,  p.  76, 
need  not  state  that  the  spirits  contained 
in  the  casks  were  of  domestic  manufac- 
ture, as,  by  this  statute,  the  prohibition 
is  made  applicable  to  imported  spirits  as 
well.  U.  S.  17.  Bayaud,  (1883)  16  Fed. 
376. 

For  construction  of  tJie  clause  stricken 
out  by  section  12  of  the  Act  of  Mav  28, 
1880,  see  U.  S.  v.  Half  Barrel,  (18^9)  6 
Sawy.  63,  23  Fed.  Caa.  No.  16,280;  U.  S.  v. 
Twenty-Three  Gallons  Distilled  Spirits, 
(1879)  6  Sawy.  504,  26  Fed.  Gas.  No. 
15,280. 


Sec.  13.  [Penalty  for  dealing  in  or  using  empty  imported  packages 
with  stamps  remaining  thereon,  or  for  having,  etc.,  imitation  packages.] 

That  if  any  person  shall  purchase  or  sell,  with  the  imported-liquor  stamp 
herein  required  remaining  thereon,  or  any  of  the  marks  or  brands  which 
shall  have  been  placed  thereon  in  accordance  with  the  laws  or  regulations 
concerning  imported  liquors  remaining  thereon,  any  cask  or  other  package, 
after  the  same  has  been  once  used  to  contain  imported  liquors  and  has  been 
emptied ;  or  if  any  person  shall  use  or  have  in  possession  such  cask  or  pack- 
age, with  any  imitation  of  such  marks  or  brands,  for  the  purpose  of  placing 
domestic  distilled  spirits  therein  for  sale ;  every  such  cask  or  package,  with 
its  contents,  if  any,  shall  be  forfeited  to  the  United  States.    And  everv 
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such  person  who  shall  violate  any  of  the  provisions  of  this  section  shall  be 
liable  to  a  penalty  of  two  hundred  dollars  for  every  such  cask  or  package 
so  purchased,  sold,  used,  or  had  in  possession.  [20  Stat,  L.  343,  as  amended 
ly  21  Stat.  L.  148.] 

See  the  note  to  section  5  of  this  Act,  supra,  p.  93. 

This  section  is  givea  above  as  amended  by  Act  of  May  28,  1880,  ch.  108,  8  13,  21  Stat. 
L.  148.  The  amendment  consisted  in  striking  out  after  the  word  "  sale  "  the  words 
"  or  shall,  for  such  purpose,  manufacture,  use,  or  have  in  possession  any  cask  or  pack- 
age made  iii  imitation  of,  or  intended  to  be*  in  the  similituae  of  such  imported  casks  or 
packages,  with  any  imitation  of  such  marks  or  brands  thereon,"  and  by  striking  out 
after  the  word  "  sold  "  the  word  "  manufactured." 

Sec.  20.  [Withdrawal  of  distilled  spirits  for  manufacture  of  prepara- 
tions for  export.]  That  under  such  regulations  and  requirements  as  to 
stamps,  bonds,  and  other  security  as  shall  be  prescribed  by  the  Commis- 
sioner of  Internal  Kevenue,  any  manufacturer  of  medicines,  preparations, 
compositions,  perfumeries,  cosmetics,  cordials,  and  other  liquors,  for  export, 
manufacturing  the  same  in  a  duly  constituted  manufacturing  warehouse, 
shall  be  authorized  to  withdraw,  in  original  packages,  from  any  distillery 
warehouse,  so  much  distilled  spirits  as  he  may  require  for  the  said  purpose, 
without  the  payment  of  the  internal-revenue  tax  thereon.  [20  Stat.  L. 
351  y  as  amended  hy  21  Stat.  L.  148.] 

See  the  note  to  section  5  of  this  Act,  supra^  p.  93. 

As  originally  enacted  this  section  was  as  follows: 

''  Sec.  20.  That  luder  such  regulations  and  requirements  as  to  stamps,  bonds,  and 
other  security  as  shall  be  prescribed  by  the  Commissioner  of  Internal  Revenue,  any 
manufacturer  of  perfumeiy,  medicines,  or  preparations  for  export,  manufacturing  the 
same  in  a  duly  constituted  manufacturing  warehouse,  shaU  be  auUiorijsed  to  ¥rithdraw, 
in  original  packages  from  any  distillery-warehouse,  so  much  alcohol  as  he  may  require 
for  the  said  purpose,  without  the  payment  of  the  internal-revenue  tax  thereon." 

It  was  amended  by  an  Act  of  May  28,  1880,  ch.  108,  §  14,  21  Stat.  L.  148,  by  striking 
out  the  provisions  of  the  section  as  originally  enacted,  jind  substituting  therefor  the 
provisions  of  the  text. 


An  Act  relating  to  vinegar  factories  established  and  operated  prior  to 

March  first,  eighteen  hundred  and  seventy-nine. 

[Act  of  June  14,  1879,  ch.  23,  21  Stat.  L.  20.] 

[Vinegar  factories  —  location  and  operation.]  That  any  vinegar  fac- 
tory for  the  manufacture  of  vinegar,  established  and  operated  as  a  vinegar 
factory  prior  to  March  first,  eighteen  hundred  and  seventy-nine,  may  be 
operated  for  the  manufacture  of  vinegar  by  the  use  of  alcoholic  vapor 
within  such  distance  less  than  six  hundred  feet  of  any  distillery  or  rectify- 
ing-house  under  such  regulations  as  the  Commissioner  of  Internal  Revenue 
may  prescribe  with  the  approval  of  the  Secretary  of  the  Treasury.  [21 
Stat.  L.  20.] 


An  act  authorizing  an  allowance  for  loss  by  leakage  or  casualty  of  spirits 
withdrawn  from  distillery  warehouses  for  exportation. 

[Act  of  Dec.  20,  1879,  ch.  1,  21  Stat.  L.  59.] 
tation.]    That  where  spirits  are  withdrawn  from  distillery  warehouses  for 
[&£€.  1.]  [Allowance  for  leakage,  etc.,  on  spirits  withdrawn  for  expor- 
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exportation  according  to  law,  it  shall  be  lawful,  under  such  rules  and  regu- 
lations and  limitations  as  shall  be  prescribed  by  the  Commissioner  of  Inter- 
nal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  for  an 
allowance  to  be  made  for  leakage  or  loss  by  any  unavoidable  accident,  and 
without  any  fraud  or  negligence  of  the  distiller,  owner,  exporter,  carrier,  or 
their  agents  or  employees,  occurring  during  transportation  from  a  distillery 
warehouse  to  the  port  of  export ;  nor  shall  any  assessment  be  collected  for 
such  loss  or  leakage  where  the  same  has  not  been  paid  on  distilled  spirits 
exported  since  the  first  day  of  May,  eighteen  hundred  and  seventy-eight. 
[21  Stat.  L.  59.] 

Sec.  2.  [To  extent  of  excessive  insurance,  such  tax  not  to  be  remitted.] 

That  where  the  spirits  provided  for  in  the  preceding  section  are  covered  by 
a  valid  claim  of  insurance  in  excess  of  the  market  value  thereof,  exclusive 
of  the  tax,  the  tax  upon  such  spirits  shall  not  be  remitted  to  the  extent  of 
such  excessive  insurance.    [21  Stat.  L.  59.] 


Seo.  15.  [Allowance  for  leakage  and  loss  during  transportation  from 
distillery  warehouse  to  manufacturing  warehouse.]  That  where  spirits 
are  withdrawn  from  distillery  warehouses  for  transfer  to  manufacturing 
warehouses,  under  the  provisions  of  this  act,  it  shall  be  lawful,  under  such 
rules  and  regulations  and  limitations  as  shall  be  prescribed  by  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  for  an  allowance  to  be  made  for  leakage  or  loss  by  any  unavoid- 
able accident,  and  without  any  fraud  or  negligence  of  the  distiller,  owner, 
exporter,  carrier,  or  their  agents  or  employees,  occurring  during  transporta- 
tion from  a  distillery  warehouse  to  a  manufacturing  warehouse.  [21  Stat, 
L,  148.] 

This  section  15  is  from  the  Act  of  May  28,  1S80,  ch.  108,  21  Stat.  L.  148,  entitled 
"An  act  to  amend  the  laws  in  relation  to  internal  revenue." 


An  act  to  provide  for  warehousing  fruit  brandy. 
[Act  of  Oct.  18,  1888,  ch.  1194,  25  Stat.  L.  560.] 

[Act  for  warehousing  grape  brandy  applicable  to  other  fruit  brandy.] 

That  the  provisions  of  an  act  entitled  **An  act  relating  to  the  production 
of  fruit  brandy,  and  to  punish  frauds  connected  with  the  same,*'  approved 
March  third,  eighteen  hundred  and  seventy-seven,  be  extended  and  made 
applicable  to  brandy  distilled  from  apples  or  peaches,  or  from  any  other 
fruit  the  brandy  distilled  from  which  is  not  now  required  or  hereafter 
shall  not  be  required  to  be  deposited  in  a  distillery  warehouse :  Provided, 
That  each  of  the  warehouses  established  under  said  act,  or  which  may 
hereafter  be  established,  shall  be  in  charge  either  of  a  storekeeper  or  of  a 
storekeeper  and  gauger,  at  the  discretion  of  the  Commissioner  of  Internal 
Revenue.     [25  Stat.  L.  560.] 

The  Act  of  March  3, 1877,  ch.  114,  mentioned  in  the  text,  is  given  supra,  p.  89,  et  aeq. 
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SeUtion  of  this  statute  to  R.  S.  sec.  or  attempts  to  defraud  the  government  of 

3257. —  Neither  this  statute,  nor  the  Act  the  tax,  and  neither  affords  any  reason 

of  March  3,  1877,  supra,  p.  89,  even  by  for  holding  that  the  word  "  distiller "  in 

implication,    repeals    the    tax    on    apple  R.  8.  sec.  3257,  supra,  p.  23,  does  not  in- 

brandy,    or    repeals    the    law    providing  elude  a  manufacturer   of   apple   brandy, 

pmiishment  for  a  distiller  who  defrauds  U.  S.  v,  Ridenour,  (1902)    119  Fed.  415. 


Seo.  42.  [Use  of  wine  spirits  to  fortify  pure  sweet  wines.]  That  any 
producer  of  pure  sweet  wines  may  use  in  the  preparation  of  such  sweet 
wines,  under  such  regulations,  and  after  the  filing  of  such  notices  and  bonds, 
together  with  the  keeping  of  such  records  and  the  rendition  of  such  reports 
as  to  materials  and  products  as  the  Commissioner  of  Internal  Revenue, 
with  the  approvjal  of  the  Secretary  of  the  Treasury,  may  prescribe,  wine 
spirits  produced  by  any  duly  authorized  distiller,  and  the  Commissioner  of 
Internal  Revenue  in  determining  the  liability  of  any  distiller  of  wine  spirits 
to  assessment  under  section  thirty-three  hundred  and  nine  of  the  Revised 
Statutes,  is  authorized  to  allow  such  distiller  credit  in  his  computations  for 
the  wine  spirits  withdrawn  to  be  used  in  fortifying  sweet  wines  under  this 
Act:  Provided,  That  such  wine  containing  after  fortification  more  than 
twenty-four  per  centum  of  alcohol,  as  defined  by  section  thirty-two  hundred 
and  forty-nine  of  the  Revised  Statutes,  shall  be  forfeited  to  the  United 
States.    [26  Stat  L.  621,  as  amended  hy  38  Stat  L.  747.] 

This  and  the  foUowing  sections  43-49,  inclusive,  are  from  the  Act  of  Oct.  1,  1890, 
ch.  1244. 

99*^1^  P^'^^^sions  of  the  text  were  amended  to  read  as  ahove  given  by  the  Act  of  Oct. 

«4  c  ^^*  ^^*  ^^^'  ^  ^'  ^^  iJtat.  L.  747.  As  originaUy  enacted  they  were  as  follows: 
Sec.  42.  That  any  producer  of  pure  sweet  wines,  who  is  also  a  distiller,  authorized 
to  separate  from  fermented  grape-juice,  under  internal-revenue  laws,  wine  spirits,  may 
use,  free  of  tax,  in  the  preparation  of  such  sweet  wines,  under  such  regulations  and  after 
the  filing  of  such  notices  and  bonds,  together  with  the  keeping  of  such  records  and  the 
rendition  of  such  reports  as  to  materials  and  products,  as  the  Commissioner  of  Internal 
Revenue  with  the  approval  of  the  Secretary  of  the  Treasury  may  prescribe,  so  much  of 
such  wine  spirits  so  separated  by  him  as  may  be  necessary  to  fortify  the  wine  for  the 
preservation  of  the  saccharine  matter  contained  therein:  Provided,  That  the  wine 
«pirits  so  used  free  of  tax  shall  not  be  in  excess  of  the  amount  required  to  introduce 
into  such  sweet  wines  in  alcoholic  strength  equal  to  fourteen  per  centum  of  the  volume 
of  such  wines  after  such  use:  Provided  further,  That  such  wine  containing  after  such 
fortification  more  than  twenty-four  per  centum  of  alcohol,  as  defined  by  section  thirty- 
two  hundred  and  forty-nine  of  the  Revised  Statutes,  shall  be  forfeited  to  the  United 
States:  Provided  further.  That  such  use  of  wine  spirits  free  from  tax  shall  be  con- 
fined to  the  months  of  August,  September,  October,  November,  December,  January, 
February,  March,  and  April  of  each  year.  The  Commissioner  of  Internal  Revenue,  in 
determining  the  liability  of  any  distiller  of  fermented  grape-juice  to  assessment  under 
section  thirty-three  hundred  and  nine  of  the  Revised  Statutes,  is  authorized  to  allow 
such  distiller  credit  in  his  computation  for  the  wine  spirits  used  by  him  in  preparing 
sweet  wine  under  the  provisions  of  this  section." 

R.  S.  sees.  3249  and  3309  mentioned  in  the  text  are  given  8uj)ra,  pp.  19,  64. 

This  section  has  been  subsequently  amended  by  an  Act  of  Sept.  8,  1916,  §  402(c). 
See  Pamph.  Supp.  No.  8  Fed.  Stat.  Ann.  107;  1918  Supp.  Fed.  Stat.  Ann. 

Sec.  43.  [Wine  spirits  and  pure  sweet  wines  defined.]  That  the  wine 
s|>irit8  mentioned  in  section  forty-two  of  this  Act  is  the  product  resulting 
from  the  distillation  of  fermented  grape  juice,  to  which  water  may  have 
been  added  prior  to,  during,  or  after  fermentation,  for  tlie  sole  purpose  of 
facilitating  the  fermentation  and  economical  distillation  thereof,  and  shall 
be  held  to  include  the  product  from  grapes  or  their  residues  commonly 
known  as  grape  brandy,  and  shall  include  commercial  grape  brandy  whicli 
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may  have  been  colored  with  burnt  sugar  or  caramel;  and  the  pure  sweet 
wine  which  may  be  fortified  with  wine  spirits  under  the  provisions  of  this 
Act  is  fermented  or  partially  fermented  grape  juice  only,  with  the  usual 
cellar  treatment,  and  shall  contain  no  other  substance  whatever  introduced 
before,  at  the  time  of,  or  after  fermentation,  except  as  herein  expressly 
provided :  Provided,  That  the  addition  of  pure  boiled  or  condensed  grape 
must  or  pure  crystallized  cane  or  beet  sugar,  or  pure  dextrose  sugar  or 
water,  or  any  or  all  of  them,  to  the  pure  grape  juice  before  fermentation, 
or  to  the  fermented  product  of  such  grape  juice,  or  to  both,  prior  to  the 
fortification  provided  in  this  Act,  either  for  the  purpose  of  perfecting  sweet 
wines  according  to  commercial  standards  or  for  mechanical  purposes,  shall 
not  be  excluded  by  the  definition  of  pure  sweet  wine  aforesaid :  Provided, 
however,  That  the  cane  or  beet  sugar,  or  pure  dextrose  sugar  so  used  shall 
not  be  in  excess  of  eleven  per  centum  of  the  weight  of  the  wine  to  be  fortified 
under  this  Act :  And  provided  further,  That  the  additioii  of  water  herein 
authorized  shall  be  under  such  regulations  and  limitations  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, may  from  time  to  time  prescribe:  Provided,  however,  That  records 
kept  in  accordance  with  such  regulations  as  to  the  percentage  of  saccharine, 
acid,  alcoholic,  and  added  water  content  of  the  wine  offered  for  fortification 
shall  be  open  to  inspection  by  any  official  of  the  Department  of  Agriculture 
thereto  duly  authorized  by  the  Secretary  of  Agricultilre ;  but  in  no  case 
shall  such  wines  to  which  water  has  been  added  be  eligible  for  fortification 
under  the  provisions  of  this  Act,  where  the  same,  after  fermentation  and 
before  fortification,  have  an  alcoholic  strength  of  less  than  five  per  centum 
of  their  volume.  [26  Stat.  L.  621,  as  amended  hy  28  Stat.  L.  568,  34  Stat. 
L.  215,  38  Stat.  L.  747.] 

See  the  notes  to  the  preceding  section  42  of  this  Act. 

This  section  as  originally  enacted  (26  Stat.  L.  621)  was  amended  by  an  Act  of  Aug. 
27,  1894,  ch.  349,  §  68,  2S  Stat.  L.  568,  by  an  Act  of  June  7,  1906,  ch.  3046,  S  1,  34 
Stat.  L.  215,  and  was  again  amended  to  read  as  given  in  the  text  by  the  Act  of  Oct.  22, 
1914,  ch.  331,  §  2,  38  Stat.  L.  747. 

This  section  has  been  subsequently  amended  by  an  Act  of  Sept.  8,  1916,  §  402(c). 
See  Pamph.  Supp.  No.  8  Fed.  Stat.  Ann.  107;  1918  Supp.  Fed.  Stat.  Ann. 

Seo.  44.  [Penalty  for  unlawfully  using  wine  spirits.]  That  any  person 
who  shall  use  wine  spirits,  as  defined  by  section  fifty-four  [forty-three]  of 
this  act,  or  other  spirits  on  which  the  internal-revenue  tax  has  not  been  paid, 
otherwise  than  within  the  limitations  set  forth  in  section  fifty-five  [forty- 
two]  of  this  act,  and  in  accordance  with  the  regulations  made  pursuant  to 
this  act,  shall  be  liable  to  a  penalty  of  double  the  amount  of  the  tax  on  the 
wine  spirits  or  other  spirits  so  unlawfully  used.  Whenever  it  is  impracti- 
cable in  any  case  to  ascertain  the  quantity  of  wine  spirits  or  other  spirits 
that  have  been  used  in  violation  of  this  act  in  mixtures  with  any  wines, 
all  alcohol  contained  in  such  unlawful  mixtures  of  wine  with  wine  spirits 
or  other  spirits  in  excess  of  ten  per  centum  shall  be  held  to  be  unlawfully 
used :  Provided,  however,  That  if  water  has  been  added  to  such  unlawful 
mixtures,  either  before,  at  the  time  of,  or  after  such  unlawful  use  of  wine 
spirits  or  other  spirits,  all  the  alcohol  contained  therein  shall  be  considered 
to  have  been  unlawfully  used.    In  reference  to  alcoholic  strength  of  wines 
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and  mixtures  of  wines  with  spirits  in  this  act  the  measurement  is  intended 
to  be  according  to  volume  and  not  according  to  weight.     [26  Stat.  L,  622.] 

See  the  notes  to  seetion  42  of  this  Act,  supra,  p.  99. 

The  numbers  given  in  the  brackets  in  the  text  are  apparently  the  numbers  intended. 

Sec.  45.  [Withdrawal  of  wine  spirits  from  warehouse  for  fortifying 
sweet  wines.]  That  under  such  regulations  and  official  supervision,  and 
upon  the  execution  of  such  entries  and  the  giving  of  such  bonds,  bills  of 
lading,  and  other  security  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe,  any  producer 
of  pure  sweet  wines  as  defined  by  this  Act  may  withdraw  wine  spirits  from 
any  special  bonded  warehouse  in  original  packages  or  from  any  registered 
distillery  in  any  quantity  not  less  than  eighty  wine  gallons,  and  may  use 
so  much  of  the  same  as  may  be  required  by  him  under  such  regulations, 
and  after  the  filing  of  such  notices  and  bonds  and  the  keeping  of  such 
records  emd  the  rendition  of  such  reports  as  to  materials  and  products  and 
the  disposition  of  the  same  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe,  in  fortifying 
the  pure  sweet  wines  made  by  him,  and  for  no  other  purpose,  in  accordance 
with  the  foregoing  limitations  and  provisions;  and  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  is 
authorized  whenever  he  shall  deem  it  to  be  necessary  for  the  prevention  of 
violations  of  this  law  to  prescribe  that  wine  spirits  withdrawn  under  this 
section  shall  not  be  used  to  fortify  wines  except  at  a  certain  distance  pre- 
scribed by  him  from  any  distillery,  rectifying  house,  winery,  or  other  estab- 
lishment used  for  producing  or  storing  distilled  spirits,  or  for  making  or 
storing  wines  other  than  wines  which  are  so  fortified,  and  that  in  the  build- 
ing in  which  such  fortification  of  wines  is  practiced  no  wines  or  spirits 
other  than  those  permitted  by  this  regulation  shall  be  stored  in  any  room  or 
part  of  the  building  in  which  fortification  of  wines  is  practiced.  The  use 
of  wine  spirits  for  the  fortification  of  sweet  wines  under  this  Act  shall  be 
under  the  immediate  supervision  of  an  officer  of  internal  revenue,  who  shall 
make  returns  describing  the  kinds  and  quantities  of  wine  so  fortified,  and 
shall  affix  such  stamps  and  seals  to  the  packages  containing  such  wines  as 
may  be  prescribed  by  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury ;  and  the  Commissioner  of  Inter- 
nal Revenue  shall  provide  by  regulations  the  time  within  which  wines  so 
forfeited  with  the  wine  spirits  so  withdrawn  may  be  subject  to  inspection, 
and  for  final  counting  for  the  use  of  such  wine  spirits  and  for  rewarehous- 
ing  or  for  payment  of  the  tax  on  any  portion  of  such  wine  spirits  which 
remain  not  used  in  fortifying  pure  sweet  wines.  [26  Stat.  L.  622,  as 
amended  hy  38  Stat,  L.  748,] 

See  the  notes  to  section  42  of  this  Act,  supra,  p.  99. 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  Oct.  22,  1914,  ch.  331, 
§  2,  38  Stat.  L.  748.  The  amendment  consisted  in  omitting  after  the  words  "bonded 
warehouse  "  the  words  **  free  of  tax  **  which  appeared  in  the  original  section,  in  insert- 
ing after  the  words  "  in  original  packages  "  the  words  "  or  from  any  registered  dis- 
tiUery,"  in  changing  the  words  "  in  accordance  with  the  limitations  and  provisions  as 
to  uses,  amounts  to  be  used,  and  period  of  using  the  same  set  forth  in  section  53  of 
this  Act "  to  read  "  in  accordance  with  the  foregoing  limitations  and  provisions,"  in 
inserting  after  the  words  "  shall  be  stored  "  the  words  "  in  any  room  or  part  of  the 
building  in  which  fortification  of  wines  is  practiced,"  and  by  omitting  after  the  words 
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**  the  fortification  of  sweet  wines  under  this  Act  shall  be  "  the  words  **  begun  and  com- 
pleted at  the  vineyard  of  the  wine  grower  where  the  grapes  are  crushed  and  the  grape- 
juice  expressed  and  fermented,  such  use  to  be  "  which  appeared  in  the  original  section. 
This  section  has  been  subsequently  amended  by  an  Act  of  Sept.  8,  1916,  S  402(c). 
See  Pamph.  Supp.  No.  8  Fed.  Stat.  Ann.  108;  1918  Supp.  Fed.  Stet.  Ann.  108. 

Sec.  46.  [Withdrawal  of  wine-spirits  for  fortifying  wines  for  expor- 
tation.] That  wine  spirits  may  be  withdrawn  from  special  bonded  ware- 
houses at  the  instance  of  any  person  desiring  to  use  the  same  to  fortify  any 
wines,  in  accordance  with  commercial  demands  of  foreign  markets,  when 
such  wines  are  intended  for  exportation,  without  the  payment  of  tax  on  the 
amount  of  wine  spirits  used  in  such  fortification,  under  such  regulations,  and 
after  making  such  entries,  and  executing  and  filing  with  the  collector  of  the 
district  from  which  the  removal  is  to  be  made  such  bonds  and  bills  of  lading, 
and  giving  such  other  additional  security  to  prevent  the  use  of  such  wine 
spirits  free  of  tax  otherwise  than  in  the  fortification  of  wine  intended  for 
exportation  and  for  the  due  exportation  of  the  wine  so  fortified,  as  may  be 
prescribed  by  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury ;  and  all  of  the  provisions  of  law  governing  the 
exportation  of  distilled  spirits  free  of  tax,  so  far  as  applicable,  shall  apply 
to  the  withdrawal  and  use  of  wine  spirits  and  the  exportation  of  the  same  in 
accordance  with  this  section;  and  the  Commissioner  of  Internal  Revenue 
is  authorized,  subject  to  the  approval  of  the  Secretary  of  the  Treasury,  to 
prescribe  that  wine  spirits  intended  for  the  fortification  of  wines  under  this 
section  shall  not  be  introduced  into  such  wines  except  under  the  immediate 
supervision  of  an  officer  of  internal  revenue,  who  shall  make  returns  describ- 
ing the  kinds  and  quantities  of  wine  so  fortified,  and  shall  affix  such  stamps 
and  seals  to  the  packages  containing  such  wines  as  may  be  prescribed  by 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury.  Whenever  transportation  of  such  wine  is  to  be  effected 
by  land  carriage  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  shall  prescribe  such  regulations  as  to 
sealing  packages  and  vehicles  containing  the  same,  and  as  to  the  super- 
vision of  transportation  from  the  point  of  departure,  which  point  shall  be 
determined  as  the  place  where  such  wine  spirits  may  be  introduced  into 
such  wines  to  the  point  of  destination  as  may  be  necessary  to  insure  the 
due  exportation  of  such  fortified  wines :  Provided,  That  where,  in  accord- 
ance with  regulations  of  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  wines  fortified  under  the  pro- 
visions of  this  Act  with  brandy  taxable  at  55  cents  per  proof  gallon  are 
exported  directly  from  the  winery  where  fortified,  there  shall  be  allowed 
an  abatement  or  refund  of  tax  equivalent  to  55  cents  per  gallon  on  each 
proof  gallon  of  wine  spirits  contained  in  such  wine  at  the  time  of  exporta- 
tion, which  amount  of  wine  spirits  shall  be  ascertained  by  the  Commissioner 
of  Internal  Revenue  under  regulations  approved  by  the  Secretary  of  the 
Treasury :  Provided,  That  such  wine  spirits  on  which  abatement  or  refund 
of  tax  is  allowed  shall  not  exceed  the  total  amount  of  alcohol  in  such  wine 
over  and  above  fourteen  per  centum  thereof.  [26  Stat.  L,  623,  as  amended 
by  38  Stat.  L.  749.] 

See  the  notes  to  section  42  of  this  Act,  supra,  p.  99. 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  Oct.  22,  1914,  ch.  331, 
§  2,  38  Stat.  L.  749.  The  amendment  consisted  in  the  omission  of  the  words  **  whenever 
Buch   wine-spirits  are   withdrawn  as  provided  herein  for  the  fortification  of  wines 
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intended  for  exportation  by  sea  they  shall  be  introduced  into  such  wines  only  after 
removal  from  storage,  and  arrival  alongside  of  tlie  vessel  which  is  to  transport  the 
same  "  which  appeared  in  the  original  section,  and  in  the  addition  of  the  two  provisos. 

Sec.  47.  [Be-importation  of  domestic  wines  exported.]  That  all  pro- 
visions of  law  relating  to  the  re-importation  of  any  goods  of  domestic  growth 
or  manufacture  which  were  originally  liable  to  an  internal-revenue  tax 
shall  be,  as  far  as  applicable,  enforced  against  any  domestic  wines  sought 
to  be  re-imported;  and  duty  shall  be  levied  and  collected  upon  the  same 
when  re-imported,  as  an  original  importation.    [26  Stat.  L.  623.] 

See  the  notes  to  section  42  of  this  Act,  supra,  p.  99. 

Sec.  48.  [Penalty  for  illegally  using  wine-spirits  not  tax-paid.]  That 
any  person  using  wine  spirits  or  other  spirits  which  have  not  been  tax-paid 
in  fortifying  wine  otherwise  than  as  provided  for  in  this  act,  shall  be  guilty 
of  a  misdemeanor,  and  shall,  on  conviction  thereof,  be  punished  for  each 
offense  by  a  fine  of  not  more  than  two  thousand  dollars,  and  for  every 
offense  other  than  the  first  also  by  imprisonment  for  not  more  than  one 
year.     [26  Stat.  L.  623.] 

See  the  notes  to  section  42  of  this  Act,  supra,  p.  99. 

Sec.  49.  [Becovery  of  wine  spirits  from  fortified  wines.]  That  wine 
spirits  used  in  fortifying  wines  may  be  recovered  from  such  wines  only  on 
the  premises  of  a  duly  authorized  grape-brandy  distiller,  and  for  the  pur- 
pose of  such  recovery  wine  so  fortified  may  be  received  as  material  on  the 
premises  of  such  a  distiller,  on  a  special  permit  of  the  collector  of  internal 
revenue  in  whose  district  the  distillery  is  located ;  and  the  distiller  will  be 
held  to  pay  the  tax  on  the  product  from  such  wines  as  will  include  both 
the  alcoholic  strength  therein  produced  by  the  fermentation  of  the  grape 
juice  and  that  obtained  from  the  added  distilled  wine  spirits:  Provided, 
That  when  application  for  such  special  permit  for  redistillation  shall  be 
made  by  the  producer  of  any  wines  fortified  with  brandy  subject  to  the 
tax  of  55  cents  per  proof  gaUon,  before  such  wine  shall  have  been  moved 
from  the  premises  of  the  winery  where  fortified  and  the  redistillation  is  had 
under  regulations  made  by  the  Commissioner  of  Internal  Bevenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  an  abatement  or  refund  of  the 
tax  assessed  against  said  producer  shall  be  allowed  equivalent  to  55  cents  per 
proof  gallon  of  brandy  contained  in  said  spirits  at  the  time  of  redistillation, 
which  amount  of  brandy  shall  be  ascertained  by  the  Commissioner  of 
Internal  Revenue,  under  regulations  approved  by  the  Secretary  of  the 
Treasury,  and  wine  spirits  so  recovered  may  be  used  in  the  manner  pro- 
vided by  law  for  the  fortification  of  other  wine :  Provided,  That  such  wine 
spirits  on  which  abatement  or  refund  of  tax  is  allowed  shall  not  exceed  the 
total  amount  of  alcohol  in  such  wine  over  and  above  fourteen  per  centum 
thereof.    [26  Stat.  L.  623,  as  amended  by  38  Stat.  L.  749.] 

See  the  notes  to  section  42  of  this  Act,  supra,  p.  99. 

By  an  Act  of  June  7,  1906,  ch.  3046,  §  2,  34  Stat.  L.  215,  the  original  section  was 
amended  by  adding  thereto  after  the  words  "added  distilled  spirits"  the  words  "sub- 
ject, however,  to  tlie  provisions  of  section  thirty-three  hundred  and  nine  of  the  Revised 
Statutes  of  the  United  States,  as  amended  by  section  six  of  the  Act  entitled  'An  Act  to 
amend  the  laws  relating  to  internal  revenue,'  approved  March  first,  eighteen  hundred 
and  seventy-nine;  and  such  spirits  so  recovered  may  be  used  by  such  distiller  to  fortify 
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wines  aa  authorized  by  section  forty-two  of  the  aforesaid  Act,  approTed  October  first, 
eighteen  hundred  and  ninety." 

The  section  was  further  amended  by  an  Act  of  Oct.  22,  1914,  ch.  331,  S  2,  38  Stat.  L. 
749,  by  omitting  the  provision  added  by  the  prior  amending  Act,  and  adding  the  two 
provisos,  making  the  section  to  read  as  given  in  the  text. 


[Distilled  spirits  removed  in  band,  free  of  tax,  for  making  sorghnm 
sugar.]  That  any  manufacturer  of  sugar  from  sorghum  may  remove  from 
distillery  warehouses  to  factories  used  solely  for  the  manufacture  of  such 
sugar  from  sorghum  distilled  spirits  in  bond  free  of  tax,  to  be  used  solely  in 
such  manufacture  of  sugar  from  sorghum ;  that  all  distilled  spirits  removed 
as  herein  authorized  shall  be  of  an  alcoholic  strength  of  not  less  than  one  hun- 
dred and  sixty  per  centum  proof,  and  may  be  removed,  stored,  and  used  in 
the  manufacture  of  sugar  from  sorghum,  and  when  so  used  may  be  recovered 
by  redistillation  in  the  sugar  factory  of  such  sugar  manufacturer  under 
such  bonds,  rules,  and  regulations  for  the  protection  of  the  revenue  and  the 
accomplishment  of  the  purposes  herein  expressed  as  the  Commissioner  of 
Internal  Revenue  with  the  approval  of  the  Secretary  of  the  Treasury  may 
prescribe.  Any  person  who  removes  or  uses  distilled  spirits  in  violation  of 
this  provision,  as  the  regulations  issued  pursuant  thereof,  shall,  on  convic- 
tion thereof,  be  fined  not  less  than  one  thousand  dollars  nor  more  than  five 
thousand  dollars  for  each  offense,  and  the  spirits  and  the  premises  on  which 
such  spirits  are  used  shall  be  forfeited  to  the  United  States.  [26  Siat.  L, 
1050.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  3,  1891,  ch.  544. 


Seo.  48.  [Tax  on  distilled  spirits  increased  —  stamps  —  payment  — 
time  in  bonded  warehouse.]  That  on  and  after  the  passage  of  this  Act 
there  shall  be  levied  and  collected  on  all  distilled  spirits  in  bond  at  that 
time,  or  that  have  been  or  that  may  be  then  or  thereafter  produced  in  the 
United  States,  on  which  the  tax  is  not  paid  before  that  day,  a  tax  of  one 
dollar  and  ten  cents  on  each  proof  gallon,  or  wine  gallon  when  below  proof, 
and  a  proportionate  tax  at  a  like  rate  on  all  fractional  parts  of  such  proof 
.or  wine  gallon :  Provided,  That  in  computing  the  tax  on  any  package  of 
spirits  all  fractional  parts  of  a  gallon,  less  than  one  tenth,  shall  be  excluded. 
The  Commissioner  of  Internal  Kevenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  shall  prescribe  and  furnish  suitable  stamps  denoting  the 
payment  of  the  internal-revenue  tax  imposed  by  this  section ;  and  until  such 
stamps  are  prepared  and  furnished,  the  stamps  now  used  to  denote  the 
pajonent  of  the  internal-revenue  tax  on  distilled  spirits  shall  be  afiixed  to 
all  packages  containing  distilled  spirits  on  which  the  tax  imposed  by  this 
section  is  paid ;  and  the  Commissioner  of  Internal  Revenue  shall,  by  assess- 
ment or  otherwise,  cause  to  be  collected  the  tax  on  any  fractional  gallon 
contained  in  each  of  such  packages  as  ascertained  by  the  original  gauge, 
or  regauge  when  made,  before  or  at  the  time  of  removal  of  such  packages 
from  warehouse  or  other  place  of  storage ;  and  all  provisions  of  existing 
laws  relating  to  stamps  denoting  the  payment  of  internal-revenue  tax  on 
distilled  spirits,  so  far  as  applicable,  are  hereby  extended  to  the  stamps 
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provided  for  in  this  section.  That  the  tax  herein  imposed  shall  be  paid  by 
the  distiller  of  the  spirits,  on  or  before  their  removal  from  the  distillery 
or  place  of  storage,  except  in  case  the  removal  therefrom  without  payment 
of  tax  is  authorized  by  law;  and  (upon  spirits  lawfully  deposited  in  any 
distillery  warehouse,  or-other  bonded  warehouse,  established  under  internal- 
revenue  laws)  within  eight  years  from  the  date  of  the  original  entry  for 
deposit  in  any  distillery  warehouse,  or  from  the  date  of  original  gauge  of 
fruit  brandy  deposited  in  special-bonded  warehouse,  except  in  case  of  with- 
drawal therefrom  without  payment  of  tax  as  authorized  by  law.  [28  Stai. 
L.  563.] 

This  section  48  and  the  following  sections  49-60,  67,  are  from  an  Act  of  Aug.  27, 
18©4,  ch.  349,  entitled  "An  act  to  reduce  taxation,  to  provide  revenue  for  the  govern- 
ment, and  for  other  purposes." 

The  provisions  of  this  section  relating  to  the  amount  of  tax  superseded  those  con- 
tained in  R.  S.  sec.  3251,  supra,  p.  19.    See  the  notes  to  said  section. 

Payment  of  tax  —  persons  liable  —  lien  and  forfeiture. —  See  notes  under  B.  S.  sec. 
3251,  supra,  p.  19. 

Sec.  49.  [Warehousing  and  transportation  bonds — period  —  re-entry 
and  rebonding.]  That  warehousing  bonds  and  transportation  and  ware- 
housing bonds,  conditioned  for  the  payment  of  the  taxes  on  all  distilled 
spirits  entered  for  deposit  into  distillery  or  special  bonded  warehouses  on 
and  after  the  passage  of  this  Act,  shall  be  given  by  the  distiller  of  said 
spirits  as  required  by  existing  laws,  conditioned,  however,  for  payment  of 
taxes  at  the  rate  imposed  by  this  Act  and  before  removal  from  warehouse 
and  within  eight  years;  as  to  fruit  brandy,  from  the  date  of  the  original 
gauge,  and  as  to  all  other  spirits  from  the  date  of  the  original  entry 
for  deposit,  and  all  warehousing  bonds  or  transportation  and  ware- 
bousing  bonds  conditioned  for  the  payment  of  the  taxes  on  distilled  spirits 
entered  for  deposit  into  distillery  or  special  bonded  warehouses  prior  to 
that  date  shall  continue  in  full  force  and  effect  for  the  time  named  in  said 
bonds,  except  where  new  or  additional  bonds  are  required  under  existing 
law.  The  Commissioner  of  Internal  Revenue  may  require  the  distillers  of 
the  spirits  to  give  bonds  for  the  additional  tax,  and  before  the  expiration  of 
the  original  bonds  shall  prescribe  rules  and  regulations  for  re-entry  for 
deposit  and  for  new  bonds  as  provided  for  spirits  originally  entered  for  . 
deposit  under  this  Act,  and  conditioned  for  payment  of  tax  at  the  rate 
imposed  by  this  Act  and  before  removal  of  the  spirits  from  warehouse,  and 
within  eight  years ;  as  to  fruit  brandy,  from  the  date  of  the  original  gauge, 
and  as  to  all  other  spirits  from  the  date  of  original  entry  for  deposit.  If 
the  distiller  of  the  spirits  fails  or  refuses  to  give  the  bond  for  the  additional 
tax,  or  to  re-enter  and  re-bond  the  spirits,  the  Commissioner  of  Internal 
Revenue  may  proceed  to  collect  the  tax  as  now  provided  by  law  for  failure 
or  refusal  to  give  warehousing  bonds  on  original  entry  into  distillery  ware- 
house or  special-bonded  warehouse,  and  the  provisions  of  section  four  of 
the  Act  of  May  twenty-eighth,  eighteen  hundred  and  eighty  (twenty-first 
Statutes,  one  hundred  and  forty-five),  so  far  as  applicable,  are  hereby 
extended  to  bonds  given  under  the  provisions  of  this  section:  Provided, 
That  the  distiller  may,  at  his  option  and  under  such  regulations  as  the  Com- 
missioner of  Internal  RevcAue,  with  the  approval  of  the  Secretary  of  the 
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Treasury,  shall  prescribe,  execute  an  annual  bond  for  the  spirits  so  deposited 
in  lieu  of  the  bonds  herein  provided.    [28  Stat  L,  563.] 

See  the  note  to  the  preceding  section  48  of  this  Act. 

The  Act  of  May  28,  1880,  ch.  108,  I  4,  mentioned  in  the  text,  is  given  as  K.  S.  sec. 
3293,  supra,  p.  61. 

Sec.  50.  [Begaoging  at  warehouBe  within  four  years  —  allowance  for 
loss.]  That  the  distiller  of  any  distilled  spirits  deposited  in  any  distillery 
warehouse,  or  special-bonded  warehouse,  or  in  any  general-bonded  ware- 
house established  under  the  provisions  of  this  Act  may,  prior  to  the  expira- 
tion of  four  years  from  the  date  of  original  gauge  as  to  fruit  brandy,  or 
original  entry  as  to  all  other  spirits,  file  with  the  collector  a  notice  giv- 
ing a  description  of  the  packages  containing  the  spirits,  and  request 
a  regauge  of  the  same,  and  thereupon  the  collector  shall  direct  a  ganger 
to  regauge  the  spirits,  and  to  mark  upon  each  such  package  the  number 
of  gauge  or  wine  gallons  and  proof  gallons  therein  contained.  If  upon 
-such  regauging  it  shall  appear  that  there  has  been  a  loss  of  distilled  spirits 
from  any  cask  or  package,  without  the  fault  or  negligence  of  the  distiller 
thereof,  taxes  shall  be  collected  only  on  the  quantity  of  distilled  spirits 
contained  in  such  cask  or  package  at  the  time  of  the  withdrawal  thereof 
from  the  distillery  warehouse  or  other  bonded  warehouse :  Provided,  how- 
ever, That  the  allowance  which  shall  be  made  for  such  loss  of  spirits  as 
aforesaid  shall  not  exceed  one  proof  gallon  for  two  months  or  part  thereof ; 
one  and  one-half  gallons  for  three  and  four  months;  two  gallons  for  five 
and  six  months ;  two  and  one-half  gallons  for  seven  and  eight  months ;  three 
gallons  for  nine  and  ten  months ;  three  and  one-half  gallons  for  eleven  and 
twelve  months ;  four  gallons  for  thirteen,  fourteen,  and  fifteen  months ;  four 
and  one-half  gallons  for  sixteen,  seventeen,  and  eighteen  months ;  five  gal- 
lons for  nineteen,  twenty,  and  twenty-one  months ;  five  and  one-half  gallons 
for  twenty-two,  twenty-three,  and  twenty-four  months;  six  gallons  for 
twenty-five,  twenty-six,  and  twenty-seven  months;  six  and  one-half  gallons 
for  twenty-eight,  twenty-nine,  and  thirty  months ;  seven  gallons  for  thirty- 
one,  thirty-two,  and  thirty-three  months;  seven  and  one-half  gallons  for 
thirty-four,  thirty-five,  and  thirty-six  months;  eight  gallons  for  thirty- 
seven,  thirty-eight,  thirty-nine,  and  forty  months;  eight  and  one-half  gal- 
,  Ions  for  forty-one,  forty-two,  forty-three,  and  forty-four  months ;  nine 
gallons  for  forty-five,  forty-six,  forty-seven,  and  forty-eight  months;  and 
no  further  allowance  shall  be  made : 

And  provided  further,  That  in  case  such  spirits  shall  remain  in  ware- 
house after  the  same  have  been  regauged,  the  packages  containing  the 
spirits  shall,  at  the  time  of  withdrawal  from  warehouse  and  at  such  other 
times  as  the  Commissioner  of  Internal  Revenue  may  direct,  be  again 
regauged  or  inspected;  and  if  found  to  contain  a  larger  quantity  than 
shown  by  the  first  regauge,  the  tax  shall  be  collected  and  paid  on  the 
quantity  contained  in  each  such  package  as  shown  by  the  original  gauge: 
And  provided  further,  That  taxes  shall  be  collected  on  the  quantity  con- 
tained in  each  cask  or  package  as  shown  by  the  original  gauge,  where  the 
distiller  does  not  request  a  regauge  before  the  expiration  of  four  years  from 
the  date  of  original  entry  or  gauge:  Provided  also,  That  the  foregoing 
allowance  of  loss  shall  apply  only  to  casks  or  pa^ckages  of  a  capacity  of  forty 
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or  more  wine  gallons,  and  that  the  allowance  for  loss  on  casks  or  packages 
of  less  capacity  than  forty  gallons  shall  not  exceed  one-half  the  amount 
allowed  on  said  forty-gallon  cask  or  package;  but  no  allowance  shall  be 
made  on  casks  or  packages  of  less  capacity  than  twenty  gallons:  And 
provided  further,  That  the  proof  of  such  distilled  spirits  shall  not  in  any 
case  be  computed  at  the  time  of  withdrawal  at  less  than  one  hundred  per 
centum.    [28  Stat  L.  564.] 

.  See  the  note  to  section  48  of  this  Act,  supra,  p.  105. 

A  further  allowance  for  loss  was  made  by  the  Act  of  March  3,  1899,  ch.  435,  infra, 
p.  114. 

liie  Act  of  May  28,  1880.  ch.  108,  S  17,  21  Stat.  L.  149,  making  provisions  for  the 
regauging  of  spirits  and  allowances  for  leakage,  was  superseded  by  the  provisions  of  the 
text  and  of  the  Act  of  March  3, 1899,  ch.  435,  infra,  p.  114, 

Sbo.  51.  [General  bonded  warehouses  for  spirits  other  than  from  fruit.] 

That  the  Commissioner  of  Internal  Revenue  shall  be,  and  is  hereby,"  author- 
ized, in  his  discretion  and  upon  the  execution  of  such  bond  as  he  may  pre- 
scribe, to  establish  one  or  more  warehouses,  not  exceeding  ten  in  number 
in  any  one  collection  district,  to  be  known  and  designated  as  general  bonded 
warehouses,  and  to  be  used  exclusively  for  the  storage  of  spirits  distilled 
from  materials  other  than  fruit,  each  of  which  warehouses  shall  be  in  the 
charge  of  a  storekeeper  or  storekeeper  and  ganger  to  be  appointed,  assigned, 
transferred,  and  paid  in  the  same  manner  as  such  officers  for  distillery 
warehouses  are  now  appointed,  assigned,  transferred,  and  paid.  Every 
such  warehouse  shall  be  under  the  control  of  the  collector  of  internal 
revenue  of  the  district  in  which  such  warehouse  is  located,  and  shall  be  in 
the  joint  custody  of  the  storekeeper  and  proprietor  thereof,  and  kept 
securely  locked,  and  shall  at  no  time  be  unlocked  or  opened  or  remain 
open  except  in  the  presence  of  such  storekeeper  or  other  person  who  may 
be  designated  to  act  for  him,  as  provided  in  the  case  of  distillery  ware- 
houses ;  and  such  warehouses  shall  be  under  such  further  regulations  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  may  prescribe.    [28  Stat.  L.  564.] 

See  the  note  to  section  48  of  this  Act,  supra,  p.  105. 

Sec.  52.  [Removal  of  spirits  to  general  bonded  warehouse.]  That  any 
distilled  spirits  made  from  materials  other  than  fruit,  and  lawfully 
deposited  in  a  distillery  warehouse,  may,  upon  application  of  the  distiller 
thereof,  be  removed  from  such  distillery  warehouse  to  any  general  bonded 
warehouse  established  under  the  provisions  of  the  preceding  section;  and 
the  removal  of  said  spirits  to  said  general  bonded  warehouse  shall  be  under 
such  regulations,  and  after  making  such  entries  and  executing  and  filing 
with  the  collector  of  the  district  in  which  the  spirits  were  manufactured, 
such  bonds  and  bills  of  lading,  and  the  giving  of  such  other  additional 
security,  as  may  be  prescribed  by  the  Commissioner  of  Internal  Revenue 
and  approved  by  the  Secretary  of  the  Treasury.    [28  Stat.  L.  565.] 

See  the  note  to  section  48  of  this  Act,  supra,  p.  105. 

Destruction  of  spirits  in  transit  to  general  bonded  warehouse. —  See  note  under  R.  S. 
sec.  3251^  si^pra,  p.  19. 
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Sec.  53.  [StampB  on  remoyal.]  That  all  spirits  intended  for  deposit  in 
a  general  bonded  warehouse,  before  being  removed  from  the  distillery 
warehouse,  shall  have  affixed  to  each  package  an  engraved  stamp  indicative 
of  such  intention,  to  be  provided  and  furnished  to  the  several  collectors  as 
in  the  case  of  other  stamps,  and  to  be  charged  to  them  and  accounted  for 
in  the  same  manner.    [28  Stat.  L.  565.] 

See  the  note  to  section  48  of  this  Act,  supra,  p.  106. 

Sec.  54.  [Bond  for  deposits  in  general  bonded  warehouse.]  That  any 
spirits  removed  in  bond  as  aforesaid  may,  upon  its  arrival  at  a  general 
bonded  warehouse^  be  deposited  therein  upon  making  such  entries,  filing 
such  bonds  and  other  securities,  and  under  such  regulations  as  shall  be 
prescribed  by  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury.  It  shall  be  one  of  the  conditions  of  the 
warehousing  bond  covering  such  spirits  that  the  principal  named  in  said 
bond  shall  pay  the  tax  on  the  spirits  as  specified  in  the  entry  or  cause  the 
same  to  be  paid  within  eight  years  from  the  date  of  the  original  entry  of 
the  same  into  the  distillery  warehouse,  and  before  withdrawal,  except  as 
hereinafter  provided.     [28  Stat.  L.  565.] 

See  the  note  to  section  48  of  this  Act,  supra,  p.  106. 

Destruction  of  spirits  in  transit  to  general  bonded  warehouse. —  See  note  under  R.  S. 
sec.  3251,  supra,  p.  19. 

Seo.  55.  [One  withdrawal  from  general  bonded  warehouse  to  another.] 
That  any  spirits  may  be  withdrawn  once  and  no  more  from  one  general 
bonded  warehouse  for  transportation  to  another  general  bonded  warehouse, 
and  when  intended  to  be  so  withdrawn,  shall  have  affixed  thereto  another 
general  bonded  warehouse  stamp  indicative  of  such  intention;  and  the 
withdrawal  of  such  spirits,  and  their  transfer  to  and  entry  into  such  general 
bonded  warehouse  shall  be  under  such  regulations  and  upon  the  filing  of 
such  notices,  entries,  bonds,  and  bills  of  lading  as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may, 
from  time  to  time,  prescribe;  and  the  bonds  covering  spirits  in  general 
bonded  warehouses  shall  be  given  by  distillers  of  the  spirits,  and  shall  be 
renewed  at  such  times  as  the  Commissioner  of  Internal  Revenue  may,  by 
regulations,  require.    [28  Stat.  L.  565.] 

See  the  note  to  section  48  of  this  Act,  supra,  p.  105. 

Sec.  56.  [Oeneral  provisions  applicable  under  this  law.]  That  the  pro- 
visions of  existing  law  in  regard  to  the  withdrawal  of  distilled  spirits  from 
warehouses  upon  payment  of  tax,  or  for  exportation,  or  for  transfer  to  a 
manufacturing  warehouse,  and  as  to  the  gauging,  marking,  branding,  and 
stamping  of  the  spirits  upon  such  withdrawals,. and  in  regard  to  withdraw- 
als for  the  use  of  the  United  States  or  scientific  institutions  or  colleges  of 
learning,  including  the  provisions  for  allowance  for  loss  by  accidental  fire 
or  other  unavoidable  accident,  are  hereby  extended  and  made  applicable 
to  spirits  deposited  in  general  bonded  warehouses  under  this  Act.  [28 
Stat.  L.  565.] 

See  the  note  to  section  48  of  this  Act,  supra,  p.  106. 
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ADowance  for  loss  by  fire  or  accident. —  under  protest  in  the  case  of  the  total  de- 
The  provisions  for  allowance  for  loss  by  struction  of  whiskey  by  an  accidental  rail- 
accidental  fire  or  other  unavoidable  acci-  way  collision  in  the  course  of  transporta- 
dent  refer  to  such  spirits  after  they  have  tion  from  a  distillery  warehouse  to  the 
been  deposited  in  the  general  bonded  ware-  general  bonded  warehouse.  Greenbrier 
houses,  and  not  to  spirits  in  the  course  of  pi»tillery  Co.  v.  Johnson,  (C.  G.  A.  1898) 
transi>ortation  to  it,  so  that  the  distillers  88  Fed.  638;  32  C.  C.  A.  74. 
are  not  entitled  to  recover  a  tax  paid 

Seo.  57.  [Transfer  from  stuipended  distillery  or  unfit  warehouse.] 

Whenever  distilling  shall  have  been  suspended  at  any  distillery  for  a  period 
or  periods  aggregating  six  months  during  any  calendar  year,  and  the 
quantity  of  spirits  remaining  in  the  distillery  warehouse  does  not  exceed 
five  thousand  proof  gallons,  or  whenever,  in  the  opinion  of  the  Commis- 
sioner of  Internal  Revenue,  any  distillery  warehouse  or  general  bonded 
warehouse  is  unsafe  or  unfit  for  use,  or  the  merchandise  therein  is  liable 
to  loss  or  great  wiastage,  he  may  in  either  such  case  discontinue  such  ware- 
house and  require  the  merchandise  therein  to  be  transferred  to  such  other 
warehouse  as  he  may  designate,  and  within  such  time  as  he  may  prescribe ; 
and  all  the  provisions  of  section  thirty-two  hundred  and  seventy-two  of  the 
Revised  Statutes  of  the  United  States  relating  to  transfers  of  spirits  from 
warehouses,  including  those  imposing  penalties,  are  hereby  made  applicable 
to  transfers  to  or  from  general  bonded  warehouses  established  under  this 
Act.    [28  Stat  L.  5€6.] 

See  the  note  to  section  48  of  this  Act,  supra,  p.  105. 

R.  S.  sec  3272  mentioned  in  the  text  is  given  supra,  p.  88. 

Sec.  58.  [Braioval  without  complying  with  requirements  —  excessive 
loss  —  recovery  of  taxes.]  The  tax  upon  any  distilled  spirits  removed 
from  a  distillery  warehouse  for  deposit  in  a  general  bonded  warehouse, 
and  in  respect  of  which  any  requirement  of  this  Act  is  not  complied  with, 
shall,  at  any  time  when  knowledge  of  such  fact  is  obtained  by  the  Commis- 
sioner of  Internal  Revenue,  be  assessed  by  him  upon  the  distiller  of  the 
same,  and  returned  to  the  collector,  who  shall  immediately  demand  pay- 
ment of  such  tax,  and  upon  the  neglect  of  payment  by  the  distiller  shall 
proceed  to  collect  the  same  by  distraint.  But  this  provision  shall  not 
exclude  any  other  remedy  or  proceeding  provided  by  law  to  enforce  the 
payment  of  the  tax.  If  it  shall  appear  at  any  time  that  there  has  been  a 
loss  of  distilled  spirits  from  any  cask  or  package  deposited  in  a  general 
bonded  warehouse  or  special  bonded  warehouse,  other  than  the  loss  pro- 
vided for  in  section  thirty-two  hundred  and  twenty-one  of  the  Revised 
Statutes  of  the  United  States,  which,  in  the  opinion  of  the  Commissioner 
of  Internal  Revenue,  is  excessive,  he  may  instruct  the  collector  of  the  dis- 
trict in  which  the  loss  has  occurred  to  require  the  withdrawal  from  ware- 
house of  such  cask  or  package  of  distilled  spirits  and  to  collect  the  tax 
accrued  upon  the  original  quantity  of  distilled  spirits  entered  into  the 
warehouse  in  such  cask  or  package,  less  only  the  allowance  for  loss  pro- 
vided by  law.  If  the  said  tax  is  not  paid  on  demand  the  collector  shall 
report  the  amount  due,  as  shown  by  the  original  gauge,  upon  his  next 
monthly  list,  and  it  shall  be  assessed  and  collected  as  other  taxes  are  assessed 
and  collected.    [28  Stat.  L,  566.] 

See  the  note  to  section  48  of  this  Act,  supra,  p.  105. 

R.  S.  sec.  3221  mentioned  in  the  text  is  given  in  vol.  3,  p.  1031. 
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Sec.  59.  [FaJlnre  to  deposit  —  nnlawful  taking  from  warehoiuie  —  pen- 
alty and  forfeiture.]  That  in  case  any  distilled  spirits  removed  from  a 
distillery  warehouse  for  deposit  in  a  general  bonded  warehouse  shall  fail 
to  be  deposited  in  such  general  bonded  warehouse  within  ten  days  after 
such  removal,  or  within  the  time  specified  in  any  bond  given  on  such 
removal,  or  if  any  distilled  spirits  deposited  in  any  general  bonded  ware- 
house shall  be  taken  therefrom,  for  export  or  otherwise,  without  full  com- 
pliance with  the  provisions  of  this  Act,  and  with  the  requirements  of  any 
regulations  made  thereunder,  and  with  the  terms  of  any  bond  given  on  such 
removal,  or  if  any  distilled  spirits  which  have  been  deposited  in  a  general 
bonded  warehouse  shall  be  found  elsewhere,  not  having  been  removed 
therefrom  according  to  law,  any  person  who  shall  be  guilty  of  such  failure,  or 
any  person  who  shall  in  any  manner  violate  any  provision  of  the  next  pre- 
ceding eleven  sections  of  this  Act,  shall  be  subject,  on  conviction,  to  a  fine  of 
not  less  than  one  hundred  dollars  nor  more  than  five  thousand  dollars,  or  to 
imprisonment  for  not  less  than  three  months  nor  more  than  three  years  for 
every  such  failure  or  violation ;  and  the  spirits  as  to  which  such  failure  or 
violation,  or  unlawful  removal  shall  take  place  shall  be  forfeited  to  the 
United  States.     [28  Stat  L.  566.] 

See  the  note  to  section  48  of  this  Act,  8upra,  p.  105. 

Sec.  60.  [Assessments  for  quantity  to  be  at  new  rate.]  That  all  assess- 
ments made  under  the  provisions  of  section  thirty-three  hundred  and  nine 
of  the  Revised  Statutes  of  the  United  States,  and  Acts  amendatory  thereof, 
shall  be  at  the  rate  of  tax  imposed  by  this  Act  on  each  proof  gallon.  128 
Stat.  L.  566.] 

See  the  note  to  section  48  of  this  Act,  supra,  p.  105. 

B.  S.  sec.  3309  mentioned  in  the  text  is  given  supra,  p.  64. 

Skc.  67.  [Refusal  of  bond  from  persons  previonsly  convicted.]  That 
whenever  any  person  intending  to  commence  or  to  continue  the  business  of 
a  distiller  shall  execute  a  bond  under  the  provisions  of  section  thirty-two 
hundred  and  sixty  of  the  Revised  Statutes  of  United  States,  and  file  the 
same  with  the  collector  of  internal  revenue  for  the  district  in  which  he 
proposes  to  distill,  the  collector  fnay  refuse  to  approve  said  bond  if  the 
person  offering  the  same  shall  have  been  previously  convicted,  in  a  court 
of  competent  jurisdiction,  of  any  fraudulent  noncompliance  with  any  of  the 
provisions  of  law  relating  to  the  duties  and  business  of  distillers,  or  if  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  shall  have  compromised  such  an  offense  with  the  person 
upon  the  payment  of  penalties  or  otherwise,. and,  in  case  of  such  refusal, 
the  person  so  proposing  to  distill  may  appeal  to  the  Commissioner  of 
Internal  Revenue,  whose  decision  in  the  matter  shall  be  finaL  [28  Stat.  L. 
568.] 

See  the  note  to  section  48  of  this  Act,  supra,  p.  10& 


An  act  to  allow  the  bottling  of  distilled  spirits  in  bond. 

[Act  of  March  3,  1897,  ch,  379,  29  Stat.  L.  626.] 

[Sec.  1.]  [Bottling  of  distilled  spirits  in  bonded  warehouse  —  mingling 
-stamping  —  branding  —  trademarks.]     That   whenever   any   distilled 
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spirits  deposited  in  the  warehouse  of  a  distillery  having  a  surveyed  daily 
capacity  of  not  less  than  twenty  bushels  of  grain,  which  capacity  or  not 
less  than  twenty  bushels  thereof  is  commonly  used  by  the  distiller,  have 
been  duly  entered  for  withdrawal  upon  payment  of  tax,  or  for  export  in 
bond,  and  have  been  gauged  and  the  required  marks,  brands,  and  tax-paid 
stamps  or  export  stamps,  as  the  case  may  be,  have  been  afl^ed  to  the 
package  or  packages  containing  the  same,  the  distiller  or  owner  of  said 
distilled  spirits,  if  he  has  declared  his  purpose  so  to  do  in  the  entry  for 
withdrawal,  which  entry  for  bottling  purposes  may  be  made  by  the  owner 
as  well  as  the  distiller,  may  remove  such  spirits  to  a  separate  portion  of 
said  warehouse  which  shall  be  set  apart  and  used  exclusively  for  that  pur- 
pose, and  there,  under  the  supervision  of  a  United  States  storekeeper,  or 
storekeeper  and  ganger,  in  charge  of  such  warehouse,  may  immediately 
draw  off  such  spirits,  bottle,  pack,  and  case  the  same :  Provided,  That  for 
convenience  in  such  process  any  number  of  packages  of  spirits  of  the  same 
kind,  differing  only  in  proof,  but  produced  at  the  same  distillery  by  the 
same  distiller,  may  be  mingled  together  in  a  cistern  provided  for  that  pur- 
pose, but  nothing  herein  shall  authorize  or  permit  any  mingling  of  differ- 
ent products,  or  of  the  same  products  of  different  distilling  seasons,  or  the 
addition  or  the  subtraction  of  any  substance  or  material  or  the  application 
of  any  method  or  process  to  alter  or  change  in  any  way  the  original  con- 
dition or  character  of  the  product  except  as  herein  authorized;  nor  shall 
there  be  at  the  same  time  in  the  bottling  room  of  any  bonded  warehouse 
any  spirits  entered  for  withdrawal  upon  payment  of  the  tax  and  any  spirits 
entered  for  export :  Provided  also,  That  under  such  regulations  and  limi- 
tations as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  prescribe,  the  provisions  of  this  Act  may 
be  made  to  apply  to  the  bottling  and  casing  of  fruit  brandy  in  special 
bonded  warehouses.  Every  bottle  when  filled  shall  have  afiixed  thereto  and 
passing  over  the  mouth  of  the  same  such  suitable  iadhesive  engraved  strip 
stamp  as  may  be  prescribed,  as  hereinafter  provided,  and  shall  be  packed 
into  cases  to  contain  six  bottles  or  multiples  thereof,  and  in  the  aggregate 
not  less  than  two  nor  more  than  five  gallons  in  each  case,  which  shall  fee 
immediately  removed  from  the  distillery  premises.  Each  of  such  cases  shall 
have  affixed  thereto  a  stamp  denoting  the  number  of  gallons  therein  con- 
tained, such  stamp  to  be  affixed  to  the  case  before  its  removal  from  the 
warehouse,  and  such  stamps  shall  have  a  cash  value  of  ten  cents  each,  and 
shall  be  charged  at  that  rate  to  the  collectors  to  whom  issued,  and  shall  be 
paid  for  at  that  rate  by  the  distiller  or  owner  using  the  same.  And  there 
shall  be  plainly  burned  on  the  side  of  each  case,  to  be  known  as  the  Govern- 
ment side,  the  proof  of  the  spirits,  the  registered  distillery  number,  the 
State  and  district  in  which  the  distillery  is  located,  the  real  name  of  the 
actual  bona  fide  distiller,  the  year  and  distilling  season,  whether  spring  or 
fall,  of  orig[i]nal  inspection  or  entry  into  bond,  and  the  date  of  bottling, 
and  the  same  wording  shall  be  placed  upon  the  adhesive  engraved  strip 
stamp  over  the  mouth  of  the  bottle.  It  being  understood  that  the  spring 
season  shall  include  the  months  from  January  to  July,  and  the  fall  season 
the  months  from  July  to  January.  And  no  trademarks  shall  be  put  upon 
any  bottle  tmless  the  real  name  of  the  actual  bona  fide  distiller  shall  also 
be  placed  conspicuously  on  said  bottle.     [29  Stat,  L,  €26,] 

The  repOT<]  upon  this  bill  in  the  House  of  Representatives  (H.  R.  Rep.,  No.  1595.  54th 
Cong.,  1st  8680.)  states  "  the  obvious  purpose  of  the  measure  is  to  allow  the  bottling 
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of  spirits*  under  such  circumBtanccs  and  supervision  as  will  giye  assurance  to  all  par- 
chasers  of  the  purity  of  the  article  purchased."    Compilers*  note,  2  Supp.  R.  8.  580, 

Sec.  2.  [Regulations  to  be  prescribed  by  Commissioner  of  Internal  Bey- 
enue  —  inspection  —  accounts.]  That  the  Commissioner  of  Internal  Rev- 
enue, with  the  approval  of  the  Secretary  of  the  Treasury,  may,  by 
regulations,  prescribe  the  mode  of  separating  and  securing  the  additional 
warehouse,  or  portion  of  the  warehouse  hereinbefore  required  to  be  set 
apart,  the  manner  in  which  the  business  of  bottling  spirits  in  bond  shall  be 
carried  on,  the  notices,  bonds,  and  returns  to  be  given  and  accounts  and  rec- 
ords to  be  kept  by  the  persons  conducting  such  business,  the  mode  and  time 
of  inspection  of  such  spirits,  the  accounts  and  records  to  be  kept  and 
returns  made  by  the  Government  officers,  and  all  such  other  matters  and 
things,  as  in  his  discretion,  he  may  deem  requisite  for  a  secure  and  orderly 
supervision  of  said  business;  and  he  may  also,  with  the  approval  of  the 
Secretary  of  the  Treasury,  prescribe  and  issue  the  stamps  required.  The 
distiller  may,  in  the  presence  of  the  United  States  storekeeper  or  store- 
keeper and  ganger,  remove  by  straining  through  cloth,  felt,  or  other  like 
material  any  charcoal,  sediment,  or  other  like  substance  found  therein,  and 
may  whenever  necessary  reduce  such  spirits  as  are  withdrawn  for  bottling 
purposes  by  the  addition  of  pure  water  only  to  one  hundred  per  centum 
proof  for  spirits  for  domestic  use,  or  to  not  less  than  eighty  per  centum 
proof  for  spirits  for  export  purposes,  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  Commissioner  of  Internal  Revenue  with  the 
approval  of  the  Secretary  of  the  Treasury;  and  no  spirits  shall  be  with- 
drawn for  bottling  under  this  Act  until  after  the  period  shall  have  expired 
within  which  a  distiller  may  request  a  regauge  of  distilled  spirits  as  pro- 
vided in  section  fifty  of  the  Act  of  August  twenty-eighth,  eighteen  hundred 
and  ninety-four.    [29  Stat.  L,  627.] 

The  Act  of  Aug.  27,  1S94,  ch.  349,  $  50,  which  was  evidently  intended  to  be  men- 
tioned by  the  text,  is  given  supra,  p.  106. 

Seo.  3.  [Inspection,  sealing,  etc.,  for  export  —  drawback.]  That  all  dis- 
tilled spirits  intended  for  export  under  the  provisions  of  this  Act  shall  be 
inspected,  bottled,  cased,  weighed,  marked,  labeled,  stamped,  or  sealed  in 
such  manner  and  at  such  time  as  the  Commissioner  of  Internal  Revenue  may 
prescribe;  and  the  said  Commissioner,  with  the  approval  of  the  Secretary 
of  the  Treasury,  may  provide  such  regulations  for  the  transportation,  entry, 
reinspection,  and  lading  of  such  spirits  for  export  as  may  from  time  to  time 
be  deemed  necessary ;  and  all  provisions  of  existing  law  relating  to  the  expor- 
tation of  distilled  spirits  in  bond,  so  far  as  applicable,  and  all  penalties 
therein  imposed,  are  hereby  extended  and  made  applicable  to  distilled 
spirits  bottled  for  export  under  the  provisions  of  this  Act,  but  no  draw- 
backs shall  be  allowed  or  paid  upon  any  spirits  bottled  under  this  Act. 
[29  Stat.  L.  627.] 

Sec.  4.  [Tax  on  deficiency.]  That  where,  upon  inspection  at  the  bonded 
warehouse  in  which  the  spirits  are  bottled  as  aforesaid,  the  quantity  so 
bottled  and  cased  for  export  is  less  than  the  quantity  actually  contained  in 
the  distiller 's  original  casks  or  packages  at  the  time  of  withdrawal  for  that 
purpose  the  tax  on  the  loss  or  deficiency  so  ascertained  shall  be  paid  before 


INTERNAL  REVENUE 


113 


the  removal  of  the  spirits  from  such  warehouse,  and  the  tax  so  paid  shall  be 
receipted  and  accounted  for  by  the  collector  in  such  manner  as  the  Commis- 
sioner of  Internal  Revenue  may  prescribe.    [29  Stat.  L.  627.] 

Sec.  5.  [Tax  on  spirits  entered  for  export  if  opened,  or  mark,  etc., 
defaxsed,  or  loss  found.]  That  where,  upon  reinspection  at  the  port  of 
entry,  any  case  containing  or  purporting  to  contain  distilled  spirits  for 
export  is  found  to  have  been  opened  or  tampered  with,  or  where  any  mark, 
brand,  stamp,  label,  or  seal  placed  thereon  or  upon  any  bottle  contained 
therein  has  been  removed,  changed,  or  willfully  defaced,  or  where  upon  such 
reinspection  any  loss  or  discrepancy  is  found  to  exist  as  to  the  contents  of 
any  case  so  entered  for  export,  the  tax  on  the  spirits  contained  in  each  such 
case  at  the  time  of  its  removal  from  warehouse  shall  be  collected  and  paid. 
[29  Stat,  L.  627.] 

Sec.  6.  [Re-using  stamp  or  bottle,  or  opening  packages,  or  changing 
stamps  —  penalty.]  That  any  person  who  shall  reuse  any  stamp  provided 
under  this  Act  after  the  same  shall  have  been  once  afl&xed  to  a  bottle  as  pro- 
vided herein,  or  who  shall  reuse  a  bottle  for  the  purpose  of  containing  dis- 
tilled spirits  which  has  once  been  filled  and  stamped  under  the  provisions 
of  this  Act  without  removing  and  destroying  the  stamp  so  previously  affixed 
to  such  bottle,  or  who  shall,  contrary  to  the  provisions  of  this  Act  or  of  the 
regulations  issued  thereunder  remove  or  cause  to  be  removed  from  any 
bonded  warehouse  any  distilled  spirits  inspected  or  bottled  under  the  pro- 
visions of  this  Act,  or  who  shall  bottle  or  case  any  such  spirits  in  violation 
of  this  Act  or  of  any  regulation  issued  thereunder,  or  who  shall,  during  the 
transportation  and  before  the  exportation  of  any  such  spirits,  open  or  cause 
to  be  opened  any  case  or  bottle  containing  such  spirits,  or  who  shall  will- 
fully remove,  change,  or  deface  any  stamp,  brand,  label,  or  seal  affixed  to 
any  such  case  or  to  any  bottle  contained  therein,  shall  for  each  such  offense 
be  fined  not  less  than  one  hundred  nor  more  than  one  thousand  dollars,  and 
be  imprisoned  not  more  than  two  years,  in  the  discretion  of  the  court,  and 
such  spirits  shall  be  forfeited  to  the  United  States.    [29  Stat.  L.  627.] 


Intent. —  The  criminality  involved  in 
the  re-use  of  a  bottle  containing  whiskey 
bottled  in  bond,  without  removing  and  de- 
stroying the  stamps,  does  not  depend  on 
its  being  knowingly  and  wilfuUy  done,  the 
offense  being  complete  if  the  bottle  is  re- 
used without  destroying  the  stamps.  U. 
S.  15-  Guthrie,  (1909)   171  Fed.  628. 

Sufficiency  of  evidence. —  Where  accused 
was  one  of  three  persons,  each  of  whom 
held  a  retail  liquor  dealer's  special  tax 
stamp  for  a  saloon  in  which  government 
officers  fpund  a  bottle  which  had  been  re- 
filled with  spirits  without  destroying  the 
internal  revenue  stamps  previously  affixed 
thereto,  in  violation  of  this  section,  but 


there  was  no  evidence  that  the  bottle  was 
refilled  by  accused,  or  by  his  procurement, 
or  by  any  one  acting  for  him,  it  was  held 
that  he  could  not  be  convicted  of  violat- 
ing such  Act.  Duff  r.  U.  S.,  (C.  C.  A. 
1911)    185  Fed.  101,  107  C.  C.  A.  319. 

Acts  of  agents. — A  seller  of  whiskey  is 
guilty  of  violating  this  section,  prohibit- 
ing the  re-use  of  bottles  containing  whis- 
key bottled  in  bond,  without  the  removal 
and  destruction  of  the  stamp,  though  the 
refilling  of  the  bottle,  without  destroying 
the  stamp,  is  the  act  of  the  seller's  bar- 
tender or  agent  acting  within  the  scope 
of  his  empTovment.  U.  S.  r.  Guthrie, 
(1909)    171  Fed.  6^. 


Sec.  7.  [Forging  stamp  —  stamp  paper  —  penalty.]    That  every  person 

who,  with  intent  to  defraud,  falsely  makes,  forg:es,  alters,  or  counterfeits 

any  stamp  made  or  used  under  any  provision  of  this  Act,  or  who  uses,  sells, 

or  has  in  his  possession  any  such  forged,  altered,  or  counterfeited  stamp,  or 

4  F.  S.  A.— 5 
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any  plate  or  die  used  or  which  may  be  used  in  the  manufacture  thereof,  or 
who  shall  make,  use,  sell,  or  have  in  his  possession  any  paper  in  imitation 
of  the  paper  used  in  the  manufacture  of  any  stamp  required  by  this  Act, 
shall  on  conviction  be  punished  by  a  fine  not  exceeding  one  thousand  dollars 
and  by  imprisonment  at  hard  labor  not  exceeding  five  years.  [29  Siat  L, 
628.] 

Sec.  8.  [Bottled  spirits  subject  to  State  law.]  That  nothing  in  this  Act 
shall  be  construed  to  exempt  spirits  bottled  under  the  provisions  of  this 
Act  from  the  operation  of  chapter  seven  hundred  and  twenty-eight  of  the 
public  laws  of  the  Fifty-first  Congress,  approved  August  eighth,  eighteen 
hundred  and  ninety.    [29  Siat  L.  628.] 

The  VVilson  Act  of  Aug.  8,  1890,-  ch.  728,  mentioned  in  the  text,  provided  that  intoxi- 
cating liquors  transmitted  into  any  state  should  be  subject  to  state  laws.  It  is  given, 
together  with  the  Webb-Kenyon  Act  of  March  1,  1913,  ch.  90,  under  IiraoxiCATiNa 

LiQUOBS. 


An  Act  To  amend  the  intemal-revenue  laws  relating  to  distilled  spirits, 

and  for  other  purposes. 

[Act  of  March  3, 1899,  ch.  435,  30  Siat.  L.  1349.] 

[Sec.  1.]  [Allowance  for  loss.]  That  under  the  conditions  and  limita- 
tions imposed  by  section  fifty  of  the  Act  of  August  twenty-eighth,  eighteen 
hundred  and  ninety-four,  entitled  **An  Act  to  reduce  taxation,  to  provide 
revenue  for  the  support  of  the  Government,  and  for  other  purposes,"  allow- 
ance for  loss  shall  be  made  as  to  all  distilled  spirits  produced  and  originally 
gauged  for  deposit  prior  to  January  first,  eighteen  hundred  and  ninety- 
nine,  and  which  lawfully  remain  in  any  internal-revenue  bonded  warehouse, 
after  the  expiration  of  the  period  of  forty-eight  months  from  the  date  of 
original  gauge:  Provided,  however,  That  the  allowance  for  loss  herein 
authorized  shall  not  exceed  nine  and  one-half  gallons  for  forty-nine,  fifty, 
fifty-one,  and  fifty-two  months ;  ten  gallons  for  fifty-three,  fifty-four,  fifty- 
five,  and  fifty-six  months ;  ten  and  one-half  gallons  for  fifty-seven,  fifty-eight, 
fifty-nine,  and  sixty  months ;  eleven  gallons  for  sixty-one,  sixty-two,  sixty- 
three,  and  sixty-four  months;  eleven  and  one-half  gallons  for  sixty-five, 
sixty-six,  sixty-seven,  and  sixty-eight  months;  twelve  gallons  for  sixty-nine, 
seventy,  seventy-one,  and  seventy-two  months ;  twelve  and  one-half  gallons 
for  seventy-three,  seventy-four,  seventy-five,  and  seventy-six  months ;  thir- 
teen gallons  for  seventy-seven,  seventy-eight,  seventy-nine,  and  eighty 
months;  and  thirteen  and  one-half  gallons  for  eighty-one,  eighty-two, 
eighty-three,  and  eighty-four  months,  and  no  further  allowance  shall  be 
made.     [30  Stat.  L.  1349.] 

The  Act  of  May  28,  1880,  ch.  108,  $  17,  21  Stat.  L.  149,  making  provisions  for 
allowance  for  loss,  was  superseded  by  this  Act  and  the  Act  of  Aug.  27,  1894,  ch.  349, 
§  50,  supra,  p.  106,  mentioned  in  the  text.  See  also  the  Act  of  Jan.  13^  1903,  ch.  134, 
infra,  p.  116. 

Sec.  ^.  [Loss  to  be  ascertained  by  regauge.]    That  the  allowance  for 
loss  herein  provided  shall  be  ascertained  by  regauge  on  request  of  distiller 
before  the  expiration  of  eighty-four  months  from  date  of  original  gauge, 
and  shall  apply  to  spirits  remaining  in  any  internal-revenue  bonded  ware- . 
house  which  shall  have  been  regauged  heretofore  under  the  provisions  of 
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section  fifty  of  the  said  Act  of  August  twenty-eighth,  eighteen  hundred  and 
ninety-four:  Provided,  That  for  the  regauge  of  spirits  originally  gauged 
for  deposit  on  or  before  the  first  day  of  March,  eighteen  hundred  and  ninety- 
two,  the  request  of  the  distiller  for  a  regauge  under  the  provisions  of  this 
Act  may  be  made  at  any  time  before  the  first  day  of  May,  eighteen  hundred 
and  ninety-nine.    [30  Stat.  L.  1350.] 

See  the  note  to  the  preceding  section  1  of  this  Aoft, 


An  Act  To  amend  the  interaal-rerenue  laws. 

[Act  of  Jan.  13,  1903,  ch.  134,  32  Stat.  L.  770.] 

[Leakage,  etc.,  allowance  extended  to  all  distilled  spirits  in  bond.] 

That  all  distilled  spirits  now  in  internal-revenue  bonded  warehouses  or 
which  may  hereafter  be  produced  and  deposited  in  such  warehouses  shall 
be  entitled  to  the  same  allowance  for  loss  from  leakage  or  evaporation  which 
now  exists  in  favor  of  distilled  spirits  produced,  gauged,  and  so  deposited 
prior  to  January  first,  eighteen  hundred  and  ninety-nine,  and  subject  to  the 
same  conditions  and  limitations.    [32  Stat.  L.  770.] 

See  the  Act  of  March  3,  1899,  ch.  435,  and  the  notes  thereto,  supra,  p.  114« 


An  Act  To  amend  existing  laws  relating  to  the  fortification  of  pure  sweet 

wines. 

[Act  of  June  7, 1906,  ch.  3046,  34  Stat.  L.  215.] 

Sec.  3.  [Special  gangers  —  compensation.]  That  the  Commissioner  of 
Internal  Revenue  is  hereby  authorized  to  assign  at  each  winery  where  wines 
are  to  be  fortified  such  number  of  gangers  or  storekeeper  gangers,  in  the 
capacity  of  gangers,  for  special  duties  as  may  be  necessary  for  the  proper 
supervision  of  the  making  and  fortifying  of  such  wines,  and  the  compensa- 
tion of  such  officers  shall  not  exceed  $5  per  diem  while  so  assigned,  together* 
with  their  actual  and  necessary  traveling  expenses,  and  also  a  reasonable 
allowance  for  their  board  bills,  to  be  fixed  by  the  Commissioner  of  Internal 
Revenue,  but  not  to  exceed  $2  per  diem  for  said  board  bills.  That  bonds 
hereafter  given  under  the  provisions  of  the  aforesaid  Act  of  October  first, 
eighteen  hundred  and  ninety,  as  amended,  shall  be  conditioned  for  the  pay- 
ment of  the  tax  on  all  brandy  removed  thereunder  and  not  used  and 
accounted  for  within  the  time  and  in  the  manner  required  by  law  and 
regulations,  and  for  the  payment  of  all  taxes  imposed  on  the  brandy  so  with- 
drawn and  used  for  fortifications;  and  the  said  bonds  shall  contain  such 
other  conditions  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may  by  regulation  prescribe. 
[34  Stat.  L.  216,  as  amended  by  38  Stat.  L.  750.] 

This  section  was  amended  to  read  as  here  given  by  the  Revenue  Act  of  Oct.  22,  1914, 
ch.  331,  I  2.    As  originally  enacted  it  was  as  follows: 

"  Sec.  3.  That  the  Commissioner  of  Internal  Revenue  is  hereby  authorized  to  assign 
at  each  winery  where  wines  are  to  be  fortified  such  number  of  gangers  or  storekeeper 
gaugers,  in  the  capacity  of  gaugers,  for  special  duties  as  may  be  necessary  for  the 
proper  supervision  of  the  maJcing  and  fortifying  of  such  wines,  and  the  compensation 
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of  such  officers  shall  not  exceed  five  dollars  per  diem  while  so  assigned,  together  with 
their  actual  and  necessary  traveling  expenses,  and  also  a  reasonable  allowance  for  their 
board  bills,  to  be  fixed  bjr  the  Ckimmissioner  of  Internal  Revenue,  but  not  to  exo^d 
two  dollars  per  day  for  said  board  bills ;  and  to  cover  the  expenses  to  the  Government 
attending  the  making  and  fortification  of  such  sweet  wines  there  shall  be  levied  and 
assessed  against  each  maker  of  such  wines,  and  collected  monthly,  a  charge  of  three 
cents  on  each  taxable  gallon  of  brandy  used  by  him  in  the  fortification  of  such  wines 
during  the  preceding  month.  That  bonds  hereafter  given  under  the  provisions  of  the 
aforesaid  Act  of  October  first,  eighteen  hundred  and  ninety,  as  amended,  shall  be  con- 
ditioned for  the  payment  of  the  tax  on  all  brandy  removed  thereunder  and  not  used 
and  accounted  for  within  the  time  and  in  the  manner  required  by  law  and  regulations, 
and  for  the  payment  of  all  charges  herein  imposed  on  the  brandy  so  withdrawn  and 
used;  and  the  said  bonds  shall  contain  such  other  conditions  as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may  by  regu- 
lation prescribe." 

Sections  1  and  2  of  this  Act  amended  sections  43  and  49  of  the  Act  of  Oct.  1,  1890, 
ch.  1244,  supra,  pp.  99,  103,  to  which  the  text  refers. 

Sec.  4.  [Fermenting  vats  permitted.]  That  where  brandy  to  be  used  in 
the  fortification  of  wine  is  distilled  on  premises  adjacent  to  the  winery 
premises  the  Commissioner  of  Internal  Revenne  may,  in  his  discretion, 
authorize  the  erection  on  either  of  said  premises  of  fermenting  vats  for 
material  to  be  used  either  in  the  manufacture  of  such  wines  or  the  brandy 
to  be  used  in  the  fortification  thereof;  and  all  such  materials  used  or 
received  on  either  of  said  premises  shall  be  under  the  supervision  of  the 
ofiicer  assigned  to  such  winery,  and  shall  be  accounted  for  at  such  times  and 
in  such  manner  as  the  Commissioner  may  direct.    [34  Stat.  L.  216.] 

Sec.  5.  [Tax  remitted  on  brandy  accidentally  destroyed.]  That  the 
provisions  of  sections  thirty-two  hundred  and  twenty-one  and  thirty-two 
hundred  and  twenty-three  of  the  Revised  Statutes  of  the  United  States,  as 
amended  by  an  Act  approved  March  first,  eighteen  hundred  and  seventy- 
nine,  are  hereby  extended  to  grape  brandy  withdrawn  for  use  in  the  fortifi- 
cation of  sweet  wines,  and  which,  prior  to  such  use,  is  accidentally  destroyed 
by  fire  or  other  casualty  while  stored  in  the  fortifying  room  on  the  winery 
premises.     [34  Stat.  L.  216.] 

B.  S.  sees.  3221,  3223  mentioned  in  the  text  are  given  in  vol.  3,  pp.  1031,  1032. 

Sec.  6.  [Unlawful  recovery  of  spirits  —  penalty  —  blending.]  That  any 
X)erson  who  by  any  process  recovers  from  wines  fortified  under  the  provi- 
sions of  the  aforesaid  Act  approved  October  first,  eighteen  hundred  and 
ninety,  as  amendments  thereto,  any  brandy  or  wine  spirits  used  in  the 
manufacture  or  fortification  of  said  wine,  otherwise  than  is  provided  for 
in  said  Act  and  its  amendments,  or  who  shall  rectify,  mix,  or  compound 
with  distilled  spirits  or  other  materials,  except  as  provided  in  this  Act,  such 
grape  brandy,  fortified  wines  or  wine  spirits  unlawfully  recovered  there- 
from, shall,  on  conviction,  be  punished  for  each  such  offense  by  a  fine  of  not 
less  than  $200  nor  more  than  $1,000.  But  the  provisions  of  this  section 
and  the  provisions  of  section  thirty -two  hundred  and  forty-four  of  the 
Revised  Statutes  of  the  United  States,  as  amended,  relating  to  rectification, 
or  other  internal  revenue  laws  of  the  United  States,  shall  not  be  held  to 
apply  to  or  prohibit  the  mixing  or  blending  of  pure  sweet  wines  fortified 
under  the  provisions  of  this  Act  with  each  other  or  with  other  wines :  Pro- 
vided, That  the  pure  sweet  wines  fortified  under  the  provisions  of  this  Act 
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may  be  used  in  the  manufacture  of  cordials,  liqueurs,  and  similar  com- 
pounds on  which  an  internal  revenue  tax  of  24  cents  a  gallon  is  imposed, 
and  otherwise  the  provision  of  section  thirty-two  hundred  and  forty-four 
of  the  Revised  Statutes  of  the  United  States  shall  remain  in  fuU  force  and 
effect.    [34  Stat  L.  216,  as  amended  by  36  Stat.  L.  750.] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  Oct.  22,  1914,  ch.  331, 
t  2.    As  originally  enacted  it  was  as  follows: 

"Sec.  6.  That  any  person  who  by  any  process  recovers  from  wines  fortified  under 
the  provisions  of  the  aforesaid  Act  approved  October  first,  eighteen  hundred  and  ninety, 
or  amendments  thereto,  any  brandy  or  wine  spirits  used  in  the  manufacture  or  fortifi- 
cation of  said  wine,  otherwise  than  is  provided  for  in  said  Act  and  its  amendments, 
or  who  shall  rectify,  mix,  or  compound  with  other  distilled  spirits  such  fortified  wines 
or  grape  brandy  or  wine  spirits  unlawfully  recovered  therefrom,  shall,  on  conviction, 
be  punished  for  each  such  offense  by  a  fine  of  not  less  than  two  hundred  dollars  nor 
more  than  one  thousand  dollars.  But  the  provisions  of  this  section,  and  the  provisions 
of  section  thirty-two  hundred  and  forty-four  of  the  Revised  Statutes  of  the  United 
States,  as  amended,  relating  to  rectification,  shall  not  be  held  to  apply  to  the  blending 
of  pure  sweet  wines  fortified  under  the  provisions  of  the  said  Act  of  October  first, 
eighteen  hundred  and  ninety,  or  amendments  thereto,  where  such  wines  are  blended 
for  the  sole  purpose  of  perfecting  the  same  according  to  commercial  standard." 

R.  S.  sec  3244  mentioned  in  the  text  is  given  in  voL  3,  p.  1032. 


An  Act  For  the  withdrawal  from  bond,  tax  free,  of  domestic  alcohol  when 
rendered  unfit  for  beverage  or  liquid  medicinal  uses  by  mixture  with 
suitable  denaturing  materials. 

[Act  of  June  7,  1906,  ch.  3047,  34  Stat.  L.  217.] 

[Sec.  1.]  [Denatured  alcohol  for  commercial,  purposes,  etc.,  free  of 
tax.]  That  from  and  after  January  first,  nineteen  hundred  and  seven, 
domestic  alcohol  of  such  degree  of  proof  as  may  be  prescribed  by  the  Com- 
missioner of  Internal  Revenue,  and  approved  by  the  Secretary  of  the  Treas- 
ury, may  be  withdrawn  from  bond  without  the  payment  of  internal-revenue 
tax,  for  use  in  the  arts  and  industries,  and  for  fuel,  light,  and  power,  pro- 
vided said  alcohol  shall  have  been  mixed  in  the  presence  and  under  the 
direction  of  an  authorized  Government  officer,  after  withdrawal  from  the 
distillery  warehouse,  with  methyl  alcohol  or  other  denaturing  material  or 
materials,  or  admixture  of  the  same,  suitable  to  the  use  for  which  the 
alcohol  is  withdrawn,  but  which  destroys  its  character  as  a  beverage  and 
renders  it  unfit  for  liquid  medicinal  purposes ;  such  denaturing  to  be  done 
upon  the  application  of  any  registered  distillery  in  denaturing  bonded 
warehouses  specially  designated  or  set  apart  for  denaturing  purposes  only, 
and  under  conditions  prescribed  by  the  Commissioner  of  Internal  Revenue 
with  the  approval  of  the  Secretary  of  the  Treasury.  The  character  and 
quantity  of  the  said  denaturing  material  and  the  conditions  upon  which 
said  alcohol  may  be  withdrawn  free  of  tax  shall  be  prescribed  by  the  Com- 
missioner of  Internal  Revenue,  who  shall,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  make  all  necessary  regulations  for  carrying  into 
effect  the  provisions  of  this  Act.  Distillers,  manufacturers,  dealers  and 
all  other  persons  furnishing,  handling  or  using  alcohol  withdrawn  from 
bond  under  the  provisions  of  this  Act  shall  keep  such  books  and  records, 
execute  such  bonds  and  render  such  returns  as  the  Commissioner  of  Internal 
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Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may  by  regu- 
lation require.  Such  books  and  records  shall  be  open  at  all  times  to  the 
inspection  of  any  internal-revenue  officer  or  agent.    [34  Stat.  L.  217.] 

This  is  the  first  section  of  the  "  Denatured  Alcohol  Act.** 

Alcohol  defined. —  The  term  alcohol  as  ferred  to  therein  as  pure,  neutral,  or 
used  in  this  section  embraces  the  various  cologne  spirits,  and  as  commercial  alco- 
grades  of  alcohol  as  reclassified  in  In-  hoi.  (1909)  27  Op.  Atty.-Gen.  226. 
ternal  Revenue  Circular  No.  723,  and  re- 
Section  3  of  this  Act,  which  was  temporary  only,  was  as  follows: 
*'  Sec.  3.  That  for  the  employment  of  such  additional  force  of  chemiste,  internal- 
revenue  agents,  inspectors,  deputy  coUectors,  clerks,  laborers,  and  other  assistants  aa 
the  Commissioner  of  Internal  Ilevenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  may  deem  proper  and  necessary  to  the  prompt  and  efficient  operation  and 
enforcement  of  this  law,  and  for  the  purchase  of  locks,  seals,  weighing  beamsy  gauging 
instruments,  and  for  all  necessarr  expenses  incident  to  the  proper  execution  of  this 
law,  the  sum  of  two  hundred  and  fifty  thousand  dollars,  or  so  much  thereof  aa  may 
be  required,  is  hereby  api>ropriated  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  said  appropriation  to  be  immediately  available.  For  a  period  of  two  years 
from  and  after  the  passage  of  this  Act  the  force  authorized  by  this  section  of  this  Act 
shall  be  appointed  by  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  and  without  compliance  with  the  conditions  prescribed  by 
the  Act  entitled  'An  Act  to  regulate  and  improve  the  civil  service,'  approved  January 
sixteenth,  eighteen  hundred  and  eighty-three,  and  amendments  thereof,  and  with  such 
compensation  as  the  Commissioner  of  Internal  Revenue  may  fix,  with  the  approval  of 
the  Secretary  of  the  Treasury."    [S4  Stat,  L.  218.] 

Further  provisions  relating  to  this  subject  were  made  by  the  Act  of  March  2,  1907, 
eh.  2671,  infra,  p.  119  et  aeq.,  and  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16, 
i  IV  N,  subsec.  2,  infra,  p.  121. 

Sbo.  2.  [Punishment  for  violations  —  forfeiture  of  property  —  use  of 
recovered  spirits  allowed.]  That  any  person  who  withdraws  alcohol  free 
of  tax  under  the  provisions  of  this  Act  and  regulations  made  in  pursuance 
thereof,  and  who  removes  or  conceals  same,  or  is  concerned  in  removing, 
depositing  or  concealing  same  for  the  purpose  of  preventing  the  same  from 
being  denatured  under  governmental  supervision,  and  any  person  who  uses 
alcohol  withdrawn  from  bond  under  the  provisions  of  section  one  of  this 
Act  for  manufacturing  any  beverage  or  liquid  medicinal  preparation,  or 
knowingly  sells  any  beverage  or  liquid  medicinal  preparation  made  in  whole 
or  in  part  from  such  alcohol,  or  knowingly  violates  any  of  the  provisions  of 
this  Act,  or  who  shall  recover  or  attempt  to  recover  by  redistillation  or  by 
any  other  process  or  means,  any  alcohol  rendered  unfit  for  beverage  or 
liquid  medicinal  purposes  under  the  provisions  of  this  Act,  or  who  know- 
ingly uses,  sells,  conceals,  or  otherwise  disposes  of  alcohol  so  recovered  or 
redistilled,  shall  on  conviction  of  each  offense  be  fined  not  more  than  five 
thousand  dollars,  or  be  imprisoned  not  more  than  five  years,  or  both,  and 
shall,  in  addition,  forfeit  to  the  United  States  all  personal  property  used 
in  connection  with  his  business,  together  with  the  buildings  and  lots  or  par- 
cels of  ground  constituting  the  premises  on  which  said  unlawful  acts  are 
performed  or  permitted  to  be  performed:  Provided,  That  manufacturers 
employing  processes  in  which  alcohol,  used  free  of  tax  under  the  provisions 
of  this  Act,  is  expressed  or  evaporated  from  the  articles  manufactured, 
shall  be  permitted  to  recover  such  alcohol  and  to  have  such  alcohol  restored 
to  a  condition  suitable  solely  for  reuse  in  manufacturing  processes  under 
such  regulations  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  shall  prescribe.  [34  Stat.  L. 
217.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 
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Sec.  4.  [Report  to  Congress.]  That  the  Secretary  of  the  Treasury  shall 
make  full  report  to  Congress  at  its  next  session  of  all  appointments  made 
under  the  provisions  of  this  Act,  and  the  compensation  paid  thereunder, 
and  of  all  regulations  prescribed  under  the  provisions  hereof,  and  shall 
further  report  what,  if  any,  additional  legislation  is  necessary,  in  his  opin- 
ion, to  fully  safeguard  the  revenue  and  to  secure  a  proper  enforcement  of 
this  Act.    [34  Stat.  L.  218.] 


An  Act  To  amend  aa  Act  entitled  "An  Act  for  the  withdrawal  from  bond 
tax  free  of  domestic  alcohol  when  rendered  unfit  for  beverage  or 
liquid  medicinal  nsee  by  mixture  with  suitable  denaturing  materials/ ' 
approved  June  seyenthy  nineteen  hundred  and  six. 

[Act  of  March  2, 1907,  ch.  2571, 34  Stat.  L.  1250.] 

[Sec.  1.]  [Denatured  alcohol — withdrawal  of,  for  manufacture  of 
chemicals,  etc. —  rum.]  That  notwithstanding  anything  contained  in  the 
Act  entitled  **An  Act  for  the  withdrawal  from  bond  tax  free  of  domestic 
alcohol  when  rendered  unfit  for  beverage  or  liquid  medicinal  uses  by  mix- 
ture with  suitable  denaturing  materials,"  approved  June  seventh,  nineteen 
hundred  and  six,  domestic  alcohol  when  suitably  denatured  may  be  with- 
drawn from  bond  without  the  payment  of  internal-revenue  tax  and  used 
in  the  manufacture  of  ether  and  chloroform  and  other  definite  chemical 
substances  where  said  alcohol  is  changed  into  some  other  chemical  substance 
and  does  not  appear  in  the  finished  'product  as  alcohol :  Provided,  That 
rum  of  not  less  than  one  hundred  and  fifty  degrees  proof  may  be  withdrawn, 
for  denaturation  only,  in  accordance  with  the  provisions  of  said  Act  of 
June  seventh,  nineteen  hundred  and  six,  and  in  accordance  with  the  pro- 
visions of  this  Act.    [34  Stat.  L.  1250.] 

The  Act  of  June  7,  1906,  ch.  3047,  mentioned  hi  the  text,  is  given  supra,  p.  117. 

Section  4  of  this  Act  was  aa  follows:  , 

"  Sec.  4.  That  at  distiUeries  producing  alcohol  from  any  substance  whatever,  for 
denaturation  only,  and  having  a  daily  spirit-producine  capacity  of  not  exceeding  one 
hundred  proof  gallons,  the  use  of  cisterns  or  tanks  of  such  size  and  construction  as 
may  be  deemed  expedient  mav  be  permitted  in  lieu  of  distillery  bonded  warehouses, 
and  the  production,  storage,  the  manner  and  process  of  denaturing  on  the  distillery 
premises  the  alcohol  produced,  and  transportation  of  such  alcohol,  and  the  operation 
of  such  distilleries  shaU  be  upon  the  execution  of  such  bonds  and  under  such  regula- 
tions as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  may  prescribe,  and  such  distilleries  may  by  such  regulations  be  exempted 
from  such  provisions  of  the  existing  laws  relating  to  distilleries  as  may  be  deemed 
expedient  by  said  officials."     [Sh  Stat,  L,  1250.] 

It  was  repealed  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  |  IV  N,  subsec.  2, 
tn/ra,  p.  121. 

Sec.  2.  [Central  denaturing  bonded  warehouses  —  establishment  of, 
anthorixed  —  regulations.]  That  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  authorize  the  estab- 
lishment of  central  denaturing  bonded  warehouses,  other  than  those  at  dis- 
tilleries, to  which  alcohol  of  the  required  proof  may  be  transferred  from 
distilleries  or  distillery  bonded  warehouses  without  the  payment  of  internal- 
revenue  tax,  and  in  which  such  alcohol  may  be  stored  and  denatured.  The 
establishment,  operation,  and  custody  of  such  warehouses  shall  be  under 
such  regulations  and  upon  the  execution  of  such  bonds  as  the  Commissioner 
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of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
may  prescribe.    [34  Stat.  L,  1250.] 

Sec.  3.  [Transfer  of  alcohol  from  distilleries  to  bonded  warehouses  — 
payment  of  tax  not  required  —  bonds.]  That  alcohol  of  the  required  proof 
may  be  drawn  off,  for  denaturation  only,  from  receiving  cisterns  in  the  cis- 
tern room  of  any  distillery  for  transfer  by  pipes  direct  to  any  denaturing 
bonded  warehouse  on  the  distillery  premises  or  to  closed  metal  storage  tanks 
situated  in  the  distillery  bonded  warehouse,  or  from  such  storage  tanks  to 
any  denaturing  bonded  warehouse  on  the  distillery  premises,  and  denatured 
alcohol  may  also  be  transported  from  the  denaturing  bonded  warehouse,  in 
such  manner  and  by  means  of  such  packages,  tanks  or  tank  cars,  and  on 
the  execution  of  such  bonds,  and  under  such  regulations  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, may  prescribe.  And  further,  alcohol  to  be  denatured  may  be  with- 
drawn without  the  payment  of  internal-revenue  tax  from  the  distillery 
bonded  warehouse  for  shipment  to  central  denaturing  plants  in  such  pack- 
ages, tanks  and  tank  cars,  under  such  regulations,  and  on  the  execution  of 
such  bonds  as  may  be  prescribed  by  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury.    [34  Stat.  L.  1250.] 

This  eection  has  been  amended  by  an  Act  of  June  22,  1916,  by  adding  thereto  the 
following : 

"  Provided^  That  where  alcohol  is  withdrawn  from  a  distillery  warehouse  for  ship- 
ment to  a  central  denaturing  bonded  warehouse  under  the  provisions  of  this  Act  it 
shall  be  lawful  under  such  rules,  regulations,  and  limitations  as  shall  be  prescribed  by 
the  Commissioner  of  Internal  Eevenue,  with  the  aoproval  of  the  Secretary  of  the 
Treasury,  for  an  allowance  to  be  made  for  leakage  or  loss  by  any  accident,  and  without 
any  fraud  or  negligence  of  the  distiller,  owner,-  carrier,  or  their  agents  or  employees, 
occurring  during  transportation  from  a  distillery  warehouse  to  a  central  denaturing 
bonded   warehouse." 

See  Pamph.  Supp.  No.  8,  Fed.  Stat.  Ann.  68;  1918  Supp.  Fed.  Stat.  Ann. 

Sec.  5.  [Effect.]  That  the  provisions  of  this  Act  shall  take  effect  on 
September  first,  nineteen  hundred  and  seven.    [34  Stat.  L.  1251.] 


An  Act  To  impose  a  tax  upon  alcoholic  compounds  coming  from  Porto 

Bico,  and  for  other  purposes. 

[Act  of  Feb.  4, 1909,  ch.  65,  35  Stat.  L.  594.] 

[Internal-revenue  tax  on  alcoholic  compounds  from  Porto  Bico  —  regu- 
lations.] That  upon  bay  rum,  or  any  article  containing  alcohol,  hereafter 
brought  from  Porto  Rico  into  the  United  States  for  consumption  or  sale 
there  shall  be  paid  a  tax  on  the  spirits  contained  therein  of  one  dollar  and 
ten  cents  per  proof  gallon,  to  be  collected  at  the  port  of  entry  by  the  col- 
lector of  internal  revenue  of  the  district  in  which  the  port  is  located.  The 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  is  hereby  authorized  to  make  such  rules  and  regulations 
as  may  be  necessary  to  carry  this  Act  into  effect.    [35  Stat.  L.  594.] 

Bay  rum. —  This  Act  is  not  a  declara-  of  such  statutes.    Jordan  v.  Roche,  (1913) 

tion  by  Congress  that  bay  rum  was  not  228  U.  S.  436,  3Q  S.  Ct  573,  57  U.  S.  ^L. 

subject  to  a  tax  under  prior  statutes,  but  ed.)  908. 
a  more  explicit  expression  of  the  purposes 
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Subsection  2.  [Alcohol  for  denaturizatioii.]  That  from  and  after  the 
first  day  of  January,  nineteen  hundred  and  fourteen,  under  such  regula- 
tions as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury  may  prescribe,  any  farmer  or  association  of 
farmers,  any  fruit  grower  or  association  of  fruit  growers,  or  other  person 
or  persons  may  manufacture  alcohol  free  of  tax  for  denaturization  only,  out 
of  any  of  the  products  of  farms,  fruit  orchards,  or  any  substance  whatever, 
on  condition  that  such  alcohol  shall  be  directly  conveyed  from  the  still  by 
continuous  dosed  pipes  to  locked  and  sealed  receptacles  in  which  the  same 
may  be  rendered  unfit  for  use  as  an  intoxicating  beverage  by  an  admixture 
of  such  denaturing  materials  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secret|iry  of  the  Treasury,  may  prescribe,  or  where 
such  alcohol  is  of  insufficient  proof  to  be  denatured,  the  same  may  be  trans- 
ferred in  bond  from  such  locked  and  sealed  receptacles  to  a  central  distilling 
and  denaturing  plant  as  hereinafter  provided. 

That  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  authorize  the  establishment  of  central  dis- 
tilling and  denaturing  plants  to  which  alcohol  produced  under  the  provi- 
sions of  this  Act,  free  of  tax,  may  be  transferred,  redistilled  and  denatured 
under  such  regulations,  and  upon  the  execution  of  such  notices  and  bonds 
as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  may  prescribe. 

That  any  central  distilling  and  denaturing  plant  provided  for  in  section 
two  of  this  Act  may,  in  addition  to  the  spirits  produced  under  section  one 
of  this  Act,  use  any  of  the  products  of  farms,  fruit  orchards,  or  any  sub- 
stance whatever,  for  the  manufacture  of  alcohol  for  denaturation  only: 
Provided,  That  at  such  distilleries  the  use  of  cisterns  or  tanks  of  such  size 
and  construction  as  may  be  deemed  expedient  shall  be  permitted  in  lieu  of 
distillery  bonded  warehouses  under  such  rules  and  regulations  as  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  may  prescribe. 

That  any  person  who  under  the  provisions  of  this  Act  shall  fail  to  regis- 
ter, or  shall  falsely  register,  any  still  or  distilling  apparatus  used  by  him, 
or  who  shall  fraudulently  remove  or  conceal  any  distilled  spirits  produced 
by  him,  or  who  shall  fail  to  comply  with  all  the  requirements  of  this  Act,  or 
any  regulations  issued  pursuant  thereto,  respecting  the  production  and 
denaturization  of  distilled  spirits;  and  any  person  who  shall  recover  or 
attempt  to  recover  by  redistillization  or  by  any  other  process  or  means,  any 
distilled  spirits  after  the  same  has  been  denatured,  shall,  on  conviction,  for 
each  offense,  be  fined  not  more'  than.  $5,000  or  be  imprisoned  for  not  more 
than  five  years,  or  both,  and  shall  in  addition  thereto  forfeit  to  the  United 
States  all  real  and  personal  property  used  in  connection  therewith. 

That  subsection  two  of  section  thirty-two  hundred  and  forty-four  of  the 
Revised  Statutes  of  the  United  States  shall  not  apply  to  stills  and  worms 
manufactured  for  use  in  distilling,  provided  for  in  section  one  of  this  Act, 
but  the  manufacturer  or  owner  of  such  distilling  apparatus  shall  give  notice 
to  the  collector  of  internal  revenue  of  the  district  in  which  the  said  appa- 
ratus is  made  or  to  which  it  is  removed,  of  each  still,  or  worm,  manufac- 
tured, sold,  used,  or  exchanged  under  such  regulations  as  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
may  prescribe. 
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Section  four  of  the  Act  of  March  second,  nineteen  hundred  and  seven, 
amendatory  of  the  Act  of  June  seventh,  nineteen  hundred  and  six,  is  hereby 
repealed,  and  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  shall  exempt  distillers  operating  under  this 
Act  from  the  provisions  of  sections  thirty-two  hundred  and  eighty-three  and 
thirty-three  hundred  and  nine  of  the  Revised  Statutes  of  the  United  States, 
and  from  such  other  provisions  of  existing  laws  relating  to  distilleries, 
including  the  giving  of  bonds,  as  may  be  deemed  expedient  by  said  officials : 
Provided,  however,  That  the  Commissioner  of  Internal  Revenue  shall  assess 
and  collect  the  tax  on  any  spirits  unlawfully  produced  or  produced  and  not 
accounted  for  by  any  such  distiller.    [38  Stai.  L.  199,] 

This  is  from  the  Underwood  Tariflf  Act  of  Oct.  3,  1913,  ch.  16,  |  IV  N.  For  other 
sections  of  this  Act  see  Customs  Duties. 

R.  S.  sec.  3244,  subsec.  2,  mentioned  in  the  text,  is  ^iven  in  vol.  3,  p.  1046,  and  R.  S. 
sees.  3283  and  3309,  also  mentioned  in  the  text,  are  given  supra,  pp.  45,  64. 

Section  4  of  the  Act  of  March  2,  1907,  ch.  2571,  repealed  by  the  text,  is  noted  under 
section  1  of  said  Act,  supra,  p.  119. 


[Seo.  1.]  [Gktnging,  etc.,  distilled  spirits  —  by  whom  to  1)e  done.] 

•  •  •  That  whenever  any  cask  or  package  of  distilled  spirits  containing 
five  wine  gallons  or  more  is  dumped  by  a  rectifier  for  rectification  or  filled 
and  received  from  rectification  for  sale,  shipment,  or  delivery  the  same  shall 
be  gauged,  marked,  branded  and  stamped  by  a  United  States  ganger ;  but 
the  Commissioner  of  Internal  Eevenue  may  by  regulations,  approved  by 
the  Secretary  of  the  Treasury,  provide  that  the  gauging,  marking, 
stamping  and  branding  of  such  packages  so  dumped  for  rectification,  or 
received  therefrom,  be  done  by  the  rectifier  instead  of  by  a  United  States 
ganger.    [38  Stat  L.  1017.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4, 
1915,  ch.  ^41. 


Sec.  2.  [Taxes  on  wines  —  amount  —  collection  -^  stamps.]  That  upon 
all  still  wines,  domestic  and  imported,  when  sold  or  offered  for  sale  or  con- 
sumption, there  shall  be  levied  and  collected  taxes  as  follows :  On  each  bot- 
tle containing  one-fourth  pint  or  less,  one-fourth  cent ;  on  each  bottle  con- 
taining more  than  one-fourth  pint  and  not  more  than  one-half  pint,  one-half 
cent ;  on  each  bottle  containing  more  than  one-half  pint  and  not  more  than 
one  pint,  1  cent ;  and  on  each  bottle  containing  more  than  one  pint  and  not 
more  than  one  quart,  2  cents ;  and  on  still  wines  in  all  other  containers,  not 
herein  specially  provided  for,  the  tax  shall  be  at  the  rate  of  8  cents  per 
gallon. 

That  upon  all  domestic  and  imported  champagne  and  other  sparkling 
wines,  and  upon  all  artificially  carbonated  wines  when  sold  or  offered  for  sale 
or  consumption,  there  shall  be  levied  and  collected  taxes  as  follows :  Upon 
each  bottle  containing  one-half  pint  or  less,  5  cents ;  on  each  bottle  contain- 
ing more  than  one-half  pint  and  not  more  than  one  pint,  10  cents ;  on  each 
bottle  containing  more  than  one  pint  and  not  more  than  one  quart,  20  cents ; 
and  on  all  other  containers  at  the  rate  of  20  cents  per  quart;  and  on  all 
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liqueurs,  cordials,  or  similar  compounds,  domestic  and  imported,  by  what- 
ever name  sold  or  offered  for  sale,  there  shall  be  levied  and  collected  a  tax 
on  each  bottle  containing  not  more  than  one-half  pint,  l^/^  cents ;  more  than 
one-half  pint  and  not  more  than  one  pint,  3  cents ;  more  than  one  pint  and 
not  more  than  one  quart,  6  cents;  and  on  larger  containers  a  tax  at  the 
rate  of  24  cents  per  gallon. 

All  of  the  taxes  imposed  in  the  preceding  paragraphs  of  this  section  shall 
be  paid  by  stamps  to  be  affixed  to  each  bottle  or  container  in  which  such  still 
wines,  champagne  wines,  carbonated  wines,  liqueurs,  or  cordials,  or  similar 
compounds  are  sold  or  offered  for  sale:  Provided,  That  when  such  still 
wines,  champagne  wines,  carbonated  wines,  liqueurs,  cordials,  or  similar 
compounds,  taxable  under  the  provisions  of  this  section,  are  sold  or  delivered 
by  the  producer,  importer,  or  dealer  in  wholesale  quantities  to  other  dealers, 
including  rectifiers,  manufacturing  chemists,  and  druggists,  the  dealer 
receiving  and  selling,  or  offering  the  same  for  sale  or  consumption  to  any 
person  other  than  a  dealer,  shall  affix  thereto  the  stamps  hereinbefore  pre- 
scribed :  And  provided  further,  That  the  stamp  tax  herein  imposed  shall 
not  be  collected  on  any  still  wine  used  by  any  rectifier,  manufacturing  chem- 
ist, or  druggist  in  the  manufacture  of  any  liqueur,  cordial,  or  compound 
subject  to  any  internal-revenue  tax  imposed  by  this  Act. 

The  Conunissioner  of  Internal  Revenue  shall  cause  to  be  prepared  suitable 
and  special  stamps  denoting  the  tax  herein  imposed,  to  be  affixed  and  can- 
celed in  such  manner  as  he,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, may  prescribe;  and  the  absence  of  such  stamps  from  any  bottle  or 
container  containing  wine,  liqueur,  cordial,  or  compound  taxable  under  the 
provisions  of  this  section,  sold  or  offered  for  sale  or  consumption,  shall  be 
prima  facie  evidence  that  the  tax  thereon  has  not  been  paid,  and  all  such 
wines,  liqueurs,  cordials,  or  compounds  shall  be  forfeited  to  the  United 
States. 

There  shall  be  levied  and  assessed  against  the  maker  or  producer  of  all 
wines  fortified  under  the  provisions  and  conforming  to  the  requirements  of 
the  sections  of  the  tariff  Act  of  October  first,  eighteen  hundred  and  ninety, 
relating  to  the  fortification  of  pure  sweet  wines,  as  amended,  and  as  further 
amended  by  this  Act,  a  tax  of  55  cents  on  each  taxable  gallon  of  grape 
brandy  or  wine  spirits  used  by  him  in  the  fortification  of  such  wines :  Pro- 
vided, however,  That  the  maker  or  producer  of  such  fortified  wines  shall, 
under  regulations  and  suitable  bonds,  to  be  prescribed  by  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
have  assessed  against  him  monthly  the  said  tax  of  55  cents  on  each  taxable 
gallon  of  grape  brandy  or  wine  spirits  used  by  him  during  the  preceding 
month,  which  assessment  shall  be  paid  within  ninety  days  from  the  date  of 
notice  thereof :  Provided  further,  That  nothing  herein  contained  shall  be 
construed  as  exempting  any  still  wines,  cordials,  liqueurs,  or  similar  com- 
pounds from  the  payment  of  any  stamp  tax  provided  for  in  this  section. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  is  hereby  authorized  to  make  all  necessary  regulations 
to  make  effective  the  provisions  of  this  section.    •    •    •    [38  Stat,  L,  746,] 

This  is  from  the  War  Revenue  Act  of  Oct.  22,  1914,  ch.  331.  See  the  notes  to 
section  1  of  this  Act,  infra,  p.  135. 

The  latter  part  of  this  section  2  amended  the  Act  of  Oct.  1,  1890,  ch.  1244,  $§  42, 
43,  45,  46,  49,  supra,  p.  99  et  aeq.,  and  the  Act  of  June  7,  1906,  ch.  3046,  §{  Z,  6, 
nipra,  pp.  115,  116. 
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Hjr  a  Res.  of  Dec.  17,  1915,  No.  2,  infra,  p.  306,  the  provUions  of  thia  Act  were 
continued  in  full  force  and  effect  until  Dec.  31,  1916. 

Both  the  Act  of  Oct.  22,  1914,  eh.  331,  and  the  Res.  of  Dec.  17,  1915,  were  repealed 
by  the  Revenue  Act  of  Sept.  8,  1916.  See  Pamph.  Supp.  No.  8,  Fed.  Stat.  Ann.  105 
et  seq.;  1918  Supp.  Fed.  Stat.  Ann. 


VI.  FEBBIENTED  LIQUOBS 

Sec.  3335.  [Brewer's  notice  of  business.]  Every  brewer  shall,  before 
oommeneing  or  continuing  business,  file  with  the  collector,  or  proper  deputy 
collector,  of  the  district  in  which  he  designs  to  carry  it  on  a  notice  in  writ- 
ing, stating  the  name  of  the  person,  company,  corporation,  or  firm,  the 
names  of  the  members  of  any  such  company  or  firm,  the  places  of  residence 
of  such  persons,  a  description  of  the  premises  on  which  the  brewery  is 
situated,  and  of  his  or  their  title  thereto,  and  the  name  of  the  owner  thereof. 
[R,  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  163;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  245. 

Sections  3335-3354  constitute  chapter  5,  '*  Fermented  Liquors,"  of  title  XXXV, 
"  Internal  Revenue,"  of  the  Revised  Statutes. 

Sec.  3336.  [Brewer's  bond.]  Every  brewer,  on  filing  notice  as  afore- 
said of  his  intention  to  commence  or  continue  business,  shall  execute  a  bond 
to  the  United  States,  to  be  approved  by  the  collector  of  the  district,  in  a  sum 
equal  to  three  times  the  amount  of  the  tax  which,  in  the  opinion  of  the  col- 
lector, said  brewer  will  be  liable  to  pay  during  any  one  month,  and  con- 
ditioned that  he  shall  pay,  or  cause  to  be  paid,  as  herein  provided,  the  tax 
required  by  law  on  all  beer,  lager  beer,  ale,  porter,  and  other  fermented 
liquors  made  by  or  for  him,  before  the  same  is  sold  or  removed  for  consump- 
tion or  sale,  except  as  hereinafter  provided ;  and  that  he  shall  keep,  or  cause 
to  be  "kept,  a  book,  in  the  manner  and  for  the  purposes  hereinafter  specified, 
which  shall  be  open  to  inspection  by  the  proper  officers,  as  by  law  required ; 
and  that  he  shall  in  all  respects  faithfully  comply,  without  fraud  or  evasion, 
with  all  requirements  of  law  relating  to  the  manufacture  and  sale  of  any 
malt  liquors  aforesaid,  and  he  shall  execute  a  new  bond  once  in  four  years 
and  whenever  required  so  to  do  by  said  collector,  in  the  amount  above  named 
and  conditioned  as  above  provided,  which  bond  shall  be  in  lieu  of  any 
former  bond  or  bonds  of  such  brewer  in  respect  to  all  liabilities  accruing 
after  its  approval  by  said  collector.    [B,  8.] 

The  above  provisions  were  substituted  by  Act  of  April  29,  1886,  ch.  64,  24  Stat.  L. 
15,  for  the  section  as  originally  enacted,  which  was  as  follows: 

"  Sec.  3336.  Every  brewer,  on  filing  notice,  as  aforesaid,  of  his  intention  to  commence 
or  continue  business,  and  on  the  first  day  of  May  in  each  succeeding  year  thereafter, 
shall  execute  a  bond  to  the  United  States,  to  be  approved  by  the  collector  of  the  dis- 
trict, in  a  sum  equal  to  twice  the  amount  of  the  tax  which,  in  the  opinion  of  the 
collector,  said  brewer  will  be  liable  to  pay  during  any  one  month,  and  conditioned  that 
he  shall  pay,  or  cause  to  be  paid,  as  herein  provided,  the  tax  required  by  law  on  all 
beer,  lager-beer,  ale,  porter,  and  other  fermented  liquors  made  by  or  for  him  before 
the  same  is  sold  or  removed  for  consumption  or  sale,  except  as  hereinafter  provided; 
and  that  he  shall  keep,  or  cause  to  be  kept,  a  book,  in  the  manner  and  for  the  purposes 
hereinafter  specified,  which  shall  be  open  to  inspection  by  the  proper  officers,  as  by  law 
required;  and  that  he  shall  in  all  re8|)ects  faithfully  comply,  without  fraud  or  evasion, 
with  all  requirements  of  law  relating  to  the  manufacture  and  sale  of  any  malt  liquors 
aforesaid."  Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  164;  Act  of  June  6,  1872,  ch.  316, 
17  Stat  L.  245. 
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Sec.  3337.  [Brewer's  books  and  monthly  statement.]  Every  person 
who  owns  or  occupies  any  hrewery,  or  premises  used  or  intended  to  be  used 
for  the  purpose  of  brewing  or  making  such  fermented  liquors,  or  who  has 
such  premises  under  his  control  or  superintendence,  as  agent  for  the  owner 
or  occupant,  or  has  in  his  possession  or  custody  any  brewing  materials,  uten- 
sils, or  apparatus,  used  or  intended  to  be  used  on  said  premises  in  the  manu- 
facture of  beer,  lager-beer,  ale,  porter,  or  other  similar  fermented  liquors, 
either  as  owner,  agent,  or  superintendent,  shall,  from  day  to  day,  enter,  or 
cause  to  be  entered,  in  a  book  to  be  kept  by  him  for  that  purpose,  the  kind 
of  such  malt  liquors,  the  estimated  quantity  produced  in  barrels,  and  the 
actual  quantity  sold  or  removed  for  consumption  or  sale  in  barrels  or  frac- 
tional parts  of  barrels.  He  shall  also,  from  day  to  day,  enter,  or  cause  to  he 
[be]  entered,  in  a  separate  book  to  be  kept  by  him  for  that  purpose,  an 
account  of  all  materials  by  him  purchased  for  the  purpose  of  producing 
such  fermented  liquors,  including  grain  and  malt.  And  he  shall  render  to 
the  collector,  or  the  proper  deputy  collector,  on  or  before  the  tenth  day  of 
each  month,  a  true  statement,  in  writing,  in  duplicate,  taken  from  his  books, 
of  the  estimated  quantity  in  barrels  of  such  malt  liquors  brewed,  and  the 
actual  quantity  sold  or  removed  for  consumption  or  sale  during  the  preced- 
ing month ;  and  shall  verify,  or  cause  to  be  verified,  the  said  statement,  and 
the  facts  therein  set  forth,  by  oath,  to  be  taken  before  the  collector  of  the 
district,  or  proper  deputy  collector,  according  to  the  form  required  by  law. 
Said  books  shaU  be  open  at  all  times  for  the  inspection  of  any  collector, 
deputy  collector,  inspector,  or  revenue  agent,  who  may  take  memorandums 
and  transcripts  therefrom.    [B,  8,] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  h.  164;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  245. 

Tax  not  to  be  assessed  or  quantity  of  materials  used,  see  Act  of  May  13,  1876,  ch.  95) 
infra,  p.  133. 


Kind  of  ''book"  required. — ^A  book  of 
general  accounts,  kept  by  a  brewer  in 
conducting  his  business,  cannot  be  deemed 
or  held  to  be  a  book  kept  by  him  for  the 
purpose  specified  by  the  statute.  U.  S.  v. 
Bellingstein,  (1872)  24  Fed.  Cas.  No. 
14,566. 

Entries. — Whether  he  sells  it  to  other 
brewers  or  to  the  public,  the  brewer  is 
expressly  required  to  enter  all  malt  liquor 
in  his  book.  U.  S.  v.  Dooley,  (1874)  25 
Fed.  Cas.  No.  14,984. 

''Such  fermented  liquors." — "Such  fer- 
mented liquors "  refers  to  the  preceding 
R.  S.  sec.  3336,  which  mentions  all  fer- 
mented liquors,  but  it  does  not  include 


all  fermented  liquors,  such  as  cider,  for 
instance,  but  intends  to  include  all  malt 
liquors.  U.  S.  v,  Dooley,  (1874)  25  Fed. 
Cas.  No.  14,984. 

Rule  of  eyidence. —  If  the  production  as 
shown  by  the  books  differs  from  that 
which  ordinarily  would  be  the  yield  of  the 
material  purchased,  the  burden  is  cast 
upon  the  manufacturer  after  a  reassess- 
ment under  R  S.  sec.  3182,  vol.  3,  p. 
1010.  Whether  this  rule  of  evidence  has 
been  changed  by  the  Act  of  May  13,  1876, 
tn/ro,  p.  133,  under  R.  S.  sec.  3339,  infra, 
p.  126,  quaere.  Bergdoll  v.  Pollock,  (1877) 
95  U.  S.  337,  24  U.  S.  (L.  ed.)  512. 


Sec.  3338.  [Monthly  verification  of  entries  in  books.]  The  entries 
made  in  such  books  shall,  on  or  before  the  tenth  day  of  each  month,  be  veri- 
fied by  the  oath  of  the  person  by  whom  they  are  made.  The  said  oath  shall 
be  written  in  the  book  at  the  end  of  such  entries,  and  be  certified  by  the 
ofiicer  administering  the  same,  and  shall  be  in  form  as  follows :  **  I  do  swear 
(or  affirm)  that  the  foregoing  entries  were  made  by  me ;  and  that  they  state 
truly,  according  to  the  best  of  my  knowledge  and  belief,  the  estimated  quan- 
tity of  the  whole  amount  of  such  malt  liquors  brewed,  and  the  actual  quan- 
tity sold,  and  the  actual  quantity  removed,  from  thB  brewery  owned  by 
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,  in  the  county  of ;  and,  further,  that  I  have  no  knowledge 

oiE  any  matter  or  thing  required  by  law  to  be  stated  in  said  entries  which 
has  been  omitted  therefrom."  And  the  owner,  agent,  or  superintendent 
aforesaid  shall  also,  in  case  the  original  entries  made  in  his  book  were  not 
made  by  himself,  subjoin  thereto  the  following  oath,  to  be  taken  in  mannei 
as  aforesaid:  "  I  do  swear  (or  affirm)  that,  to  the  best  of  my  knowledge 
and  belief,  the  foregoing  entries  fully  set  forth  all  the  matters  therein 
required  by  law ;  and  that  the  same  are  just  and  true ;  and  that  I  have  taken 
all  the  means  in  my  power  to  make  them  so."    [JB.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  165;  Act  of  June  6,  1872,  ch.  315,  17  6tat. 
L.246. 

Sec.  3339.  [Tax  on  fermented  liquon.]  There  shall  be  paid  on  all 
beer,  lager-beer,  ale,  porter,  and  other  similar  fermented  liquors,  brewed  or 
manufactured  and  sold,  or  removed  for  consumption  or  sale,  within  the 
United  States,  by  whatever  name  such  liquors  may  be  called,  a  tax  of  one 
dollar  for  every  barrel  containing  not  more  than  thirty-one  gallons;  and 
at  a  like  rate  for  any  other  quantity  or  for  any  fractional  part  of  a  barrel. 
In  estimating  and  computing  such  tax,  the  fractional  parts  of  a  barrel  shall 
be  halves,  thirds,  quarters,  sixths,  and  eighths ;  and  any  fractional  part  of 
a  barrel  containing  less  than  one-eighth  shall  be  accounted  one-eighth ;  more 
than  one-eighth,  and  not  more  than  one-sixth,  shall  be  accounted  one-sixth ; 
more  than  one-sixth,  and  not  more  than  one-fourth,  shall  be  accounted  one- 
fourth;  more  than  one-fourth,  and  not  more  than  one-third,  shall  be 
accounted  one-third ;  more  than  one-third,  and  not  more  than  one-half,  shall 
be  accounted  one-half;  more  than  one-half,  and  not  more  than  one  barrel, 
shall  be  accounted  one  barrel ;  and  more  than  one  barrel,  and  not  more  than 
sixty-three  gallons,  shall  be  accounted  two  barrels,  or  a  hogshead.  The  said 
tax  shall  be  paid  by  the  owner,  agent,  or  superintendent  of  the  brewery  or 
premises  in  which  such  fermented  liquors  are  made,  and  in  the  manner  and 
at  the  time  hereinafter  specified.    [B.  S.] 

Act  of  July  13,  1866,  ch.  184,  14  SUt.  L.  164;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  245;  Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  475;  Act  of  March  3,  1873,  ch.  254, 
17  Stat.  L.  686. 

The  tax  was  increased  to  $1.50  by  the  War  Revenue  Act  of  Oct.  22,  1914,  ch.  331, 
I  1,  infra,  p.  135.    See  the  notes  to  said  section. 

This  section  has  been  amended  by  an  Act  of  Sept.  8,  1916,  {  400.  See  Pamph.  Supp. 
No.  8,  Fed.  Stat.  Ann.  105;  1918  Supp.  Fed.  Stat.  Ann. 

Payment  of  tax  by  brewer. —  This  sec-  the  tax  on  fermented  liquors  must  be  paid 
tion  as  amended  by  the  war  revenue  law  by  the  brewer.  (1898)  22  Op.  Atty.-Gen. 
still  contains  the  express  provision  that      2/9;   (1900)  23  Op.  Atty.-Gen.  229. 

Sec.  3340.  [Evading  tax,  makiiig  or  procmixig  false  entries,  etc. — 
penalty.]  Every  owner,  agent,  or  superintendent  of  any  brewery,  vessels, 
or  utensils  used  in  making  fermented  liquors,  who  evades,  or  attempts  to 
evade,  the  payment  of  the  tax  thereon,  or  fraudulently  neglects  or  refuses 
to  make  true  and  exact  entry  and  report  of  the  same  in  the  manner  required 
by  law,  or  to  do,  or  cause  to  be  done,  any  of  the  things  by  law  required  to  be 
done  by  him,  or  who  intentionally  makes  false  entry  in  said  book  or  in  said 
statement,  or  knowingly  allows  or  procures  the  same  to  be  done,  shall  forfeit, 
for  every  such  offense,  all  the  liquors  made  by  him  or  for  him,  and  all  the 
vessels,  utensils,  and*  apparatus  used  in  making  the  same,  and  be  liable  to  a 
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penalty  of  not  less  than  five  hundred  nor  more  than  one  thousand  dollars, 
to  be  recovered  with  costs  of  suit,  and  shall  be  deemed  guilty  of  a  misde- 
meanor, and  be  imprisoned  for  a  term  not  exceeding  one  year.  And  every 
brewer  who  neglects  to  keep  books,  or  refuses  to  furnish  the  account  and 
duplicate  thereof  as  provided  by  law,  or  refuses  to  permit  the  proper  oflScer 
to  examine  the  books  in  the  manner  provided,  shall,  for  every  such  refusal 
or  neglect,  forfeit  and  pay  the  sum  of  three  hundred  dollars.    [B.  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  165;  Act  of  June  6,  1872,  ch.  316,  17  Stat. 
lu  246. 

The  w6rdB  **  as  aforesaid  "  contained  in  the  section  as  originally  enacted  following 
the  words  "  to  be  done  by  him,"  were  stricken  out  by  Act  of  March  1,  1879,  ch.  125,  20 
Stat.  L.  342. 


Failure  to  make  correct  entries. —  The 
penalty  of  three  hundred  dollars  is  in- 
tended for  the  case  of  a  total  omission  to 
have  any  book  containing  what  purports 
to  be  the  account  required  by  R.  S.  sec, 
3337,  supra,  p.  125,  and  not  the  case  of  a 
failiure  to  make  correct  entries.  "The 
section  provides  a  punishment  for  any 
fraudulent  omissions  in  the  account,  and 
also  for  any  false  entries  intentionally 
made  therein,  but  does  not  punish  an  ac- 
cidental omission  of  an  item  or  an  unin- 
tentional error  in  the  account  as  kept.'' 
U.  S.  V.  Obermeyer,  (1872)  5  Ben.  641, 
27  Fed.  Cas.  No.  15,907. 

Intent  aa  material  of  offense  created. — - 
Omission  to  keep  books  through  careless- 
ness or  ignorance  is  no  defense  to  an  ac- 
tion to  recover  the  penalty,  as  it  is  not 
necessary  that  there  sliould  be  some 
wrongful  or  criminal  intent.  "  It  may 
be  that  a  party  would  not  be  subject  to 
the  penalty  for  an  unintentional  error  or 
mistake  in  making  the  entries,  but  the 
very  object  of  the  law  was  to  compel  the 
brewer  to  keep  the  books  and  to  make 


the  entries  as  heretofore  stated,  and  it 
is  no  answer  to  the  allegation  that  he 
has  n^lected  or  failed  to  do  so,  that  he 
was  ignorant  of  the  requirements  of  the 
law."    U.  S.  «.  Foster,  (1871)  2  Biss  453, 

25  Fed.  Cas.  No.  15,142. 

An  intent  to  commit  a  fraud  is  not  an 
ingredient  of  the  offense  of  neglecting  to 
keep  books,  or  refusal  to  furnish  the  ac- 
count, or  refusal  to  permit  the  proper 
officer  to  see  such  book,  but  the  mere 
fact  of  the  neglect  to  keep  A  book  sub- 
jects the  party  to  the  penalty  of  three 
hundred  dollars.    U.  S.  v.  Miller,  (1872) 

26  Fed.  Cas.  No.  15,775. 

**  In  case  the  party  is  proceeded  against 
as  a  criminal,  and  is  to  be  subjected  to 
fine  and  imprisonment,  there  must  be  an 
intent  to  evade  the  proper  tax;  but  in  a 
civil  action  for  the  penalty  no  question 
of  intent  is  raised."  U.  S.  v.  Miller, 
(1872)   26  Fed.  Cas.  No.  16,775. 

Recovery  of  penalty  by  dvil  action. — 
A  civil  action  is  the  proper  remedy  to 
recover  the  penalty  of  uiree  hundred  dol- 
lars.   Fein  v.  U.  S.,  (1875)  1  Wyo.  246. 


Sec.  3341.  [Stamps,  how  supplied  and  sold  —  permits  —  accounts.] 

The  Commissioner  of  Internal  Bevenue  shall  cause  to  be  prepared,  for  the 
payment  of  such  tax,  suitable  stamps  denoting  the  amount  of  tax  required 
to  be  paid  on  the  hogsheads,  barrels,  and  halves,  thirds,  quarters,  sixths,  and 
eighths  of  a  barrel  of  such  fermented  liquors  (and  shall  also  cause  to  be  pre- 
pared suitable  permits  for  the  purpose  hereinafter  mentioned),  and  shall 
furnish  the  same  to  the  collectors  of  internal  revenue,  who  shall  each  be 
required  to  keep  on  hand  at  all  times  a  sufficient  supply  of  permits  and  a 
supply  of  stamps  equal  in  amount  to  two  months'  sales  thereof,  if  there  be 
any  brewery  or  brewery  warehouse  in  his  district ;  and  such  stamps  shall  be 
sold,  and  permits  granted  and  delivered  by  such  collectors,  only  to  the 
brewers  of  their  district,  respectively.  Such  collectors  shall  keep  an  account 
of  the  number  of  permits  delivered  and  of  the  number  and  value  of  the 
stamps  sold  by  them  to  each  brewer.    [JB.  8.] 

As  originally  enacted  this  section  contained  after  the  words  "  stamps  sold  by  them  to 
each  brewer,"  at  the  end  of  the  section  as  here  given,  the  following  provision:  "and 
the  Commissioner  of  Internal  Revenue  shall  allow  upon  all  sales  of  such  stamps  to  any 
brewer,  and  by  him  used  in  his  busineHS,  a  deduction  of  seven  and  a  half  per  centum. 
And  the  amount  paid  into  the  Treasury  by  any  collector  on  account  of  the  sale  of  such 
stamps  to  brewers  shall  be  included  in  estimating  the  commissionB  of  such  collector*'* 
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Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  166;  Act  of  June  6,  1872,  <sh.  315,  17  Stat.  L 
246. 

This  provision  was  struck  out  and  the  section  amended  to  read  as  given  in  the  text 
by  an  Act  of  July  24,  1897,  ch.  11,  S  9,  30  Stat.  L.  206. 


Stamps  as  merchandise. —  The  statute 
uses  the  word  "  sale "  in  regard  to 
stamps,  but  that  does  not  make  them 
merchandise;  stamps  are  a  means  of  pay- 
ing a  tax  when  the  manufacturer  wishes 
to  put  his  product  on  the  market.  Amer- 
ican Brewing  Co.  r.  U.  S.,  (1898)  33 
Ct  CI.  348. 

Payment  of  stamps  in  money. — A 
United  States  revenue  collector  has  a 
limited  agency  in  the  sale  of  stamps,  de- 
termined by  the  law  in  force  at  the 
time.  A  collector  has  no  authority  to 
receive  in  payment  for  stamps  anything 
but  money.  American  Brewing  Co.  v. 
U.  S.,  (1898)   33  Ct.  CI.  348. 

Sale  of  stamps  for  future  delivery. — 
The  law  contemplates  the  possession  of 
stamps  at  the  time  of  sale,  and  does  not 
permit  transactions  involving  the  sale  of 


stamps  for  future  delivery.  American 
Brewing  Co.  v.  U.  S.,  (1898)  33  Ct.  CI. 
353.    See  (1899)  22  Op.  Atty.-Gen.  295. 

Stamps  purchased  before  amendment  of 
section. —  In  Nassau  Brewing  Co.  v. 
Moore,  (E.  D.  N.  Y.  1899)  97  Fed.  206,  it 
was  held  that  where  stamps  were  pur- 
chased before  the  amendment  of  1897  was 
enacted  and  the  purchaser  was  allowed 
the  deduction  of  seven  and  a  half  per 
centum,  the  fact  that  the  stamps  were 
not  used  until  after  the  enactment  of  the 
amendment  did  not  entitle  the  United 
States  to  compel  the  purchaser  upon  using 
those  stamps  to  pay  the  seven  and  a  half 
per  centum,  deducted  from  the  purchase 
price  of  the  stamps  upon  the  sale  thereof. 
JSee  to  the  same  effect  Nunn  r.  William 
Gerst  Brewing  Co.,  (C.  C.  A.  1900)  99 
Fed.  939,  40  C.  C.  A.  190. 


Sec.  3342.  [Brewer's  stamps,  how  procured,  aflSxed,  and  canoeled.] 

That  every  brewer  shall  obtain,  from  the  collector  of  the  district  in  which 
his  brewery  or  brewery-warehouse  is  situated,  and  not  otherwise  unless  such 
collector  shall  fail  to  furnish  the  same  upon  application  to  him,  the  proper 
stamps,  and  shall  affix,  upon  the  spigot-hole  in  the  head  of  every  hogshead, 
barrel,  keg,  or  other  receptacle  in  which  any  fermented  liquor  is  contained, 
when  sold  or  removed  from  such  brewery  or  warehouse,  (except  in  case  of 
removal  under  permit,  as  hereinafter  provided,)  a  stamp  denoting  the 
amount  of  the  tax  required  upon  such  fermented  liquor,  which  stamp  shall 
be  destroyed  by  driving  through  the  same  the  faucet  through  which  the 
liquor  is  to  be  withdrawn,  or  an  air-faucet  of  equal  size,  at  the  time  the 
vessel  is  tapped,  in  case  the  vessel  is  tapped  through  the  other  spigot-hole, 
(of  which  there  shall  be  but  two,  one  in  the  head  and  one  in  the  side,)  and 
shall,  also,  at  the  time  of  affixing  such  stamp,  cancel  the  same  by  writing  or 
imprinting  thereon  the  name  of  the  person,  firm,  or  corporation  by  whom 
such  liquor  was  made,  or  the  initial  letters  thereof,  and  the  date  when  can- 
celed. Every  brewer  who  refuses  or  neglects  to  affix  and  cancel  the  stamps 
required  by  law  in  the  manner  aforesaid,  or  who  affixes  a  false  or  fraudulent 
stamp  thereto,  or  knowingly  permits  the  same  to  be  done,  shall  pay  a  penalty 
of  one  hundred  dollars  for  each  barrel  or  package  on  which  such  omission 
or  fraud  occurs,  and  be  imprisoned  not  more  than  one  year.    [R.  8.] 

This  section  was  amended  so  as  to  read  as  above  by  Act  of  March  3,  1875,  ch.  154, 
18  Stat.  L.  484. 

The  section  originally  was  as  follows: 

"  Sec.  3342.  Every  brewer  shall  obtain,  from  the  collector  of  the  district  in  which 
his  brewery  or  brewery  warehouse  is  situated,  and  not  otherwise,  unless  such  collector 
shall  fail  to  furnish  the  same  upon  application  to  him,  the  proper  stamps,  and  shall 
affix  upon  the  spigot-hole  or  tap  (of  which  there  shall  be  but  one)  of  every  hogshead, 
barrel,  keg,  or  other  receptacle,  in  which  any  fermented  liquor  is  contained,  when  sold 
or  removed  from  such  brewery  or  warehouse,  (except  in  case  of  removal  under  permit 
as  hereinafter  provided,)  a  stamp  denoting  the  amount  of  the  tax  required  upon  such 
fermented  liquor,  in  such  a  way  that  the  said  stamp  will  be  destroyed  upon  the  with- 
drawal of  the  liquor  from  such  hogshead,  barrel,  keg,  or  other  vessel,  or  upon  the  intro- 
duction of  a  faucet  or  other  instrument  for  that  purpose;  and  shall  also,  at  the  time 
of  affixing  such  stamp,  cancel  the  same  by  writing  or  imprinting  thereon  the  name  of 
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the  person,  ftrm,  or  corporation  by  whom  such  liquor  was  made,  or  the  initial  letters 
thereof,  and  the  date  when  canceled.  Every  brewer  who  refuses  or  neglects  to  affix 
and  cancel  the  stamps  required  by  law  in  the  manner  aforesaid,  or  who  affixes  a  false 
or  fraudulent  stamp  thereto,  or  knowingly  permits  the  same  to  be  done,  shall  pay  a 
penalty  of  one  hundred  dollars  for  each  barrel  or  package  on  which  such  omission  or 
fraud  occurs,  and  be  imprisoned  not  more  than  one  year."  Act  of  July  13,  1866,  ch. 
184,  14  Stat.  L.  166;  Act  of  June  6,  l£l72,  ch.  316,  17  Stat.  L.  247. 

Further  provisions  relating  to  the  method  of  canceling  stamps  were  made  by  the 
Act  of  June  13,  1898,  ch.  448,  as  amended  infra,  p.  135. 


Diyiding  stAmps. —  That  the  defendant 
was  under  the  impression  that  he  might 
divide  the  stamps,  putting  one  part  of 
the  same  stamp  on  one  fra^ional  part  of 
a  barrel  and  the  other  on  a  different  frac- 
tional part  of  a  barrel,  is  no  defense  to  an 
action  for  forfeiture  under  this  section. 
U.  S.  V,  Foster,  (1871)  2  Biss.  453,  25 
Fed.  Cas.  No.  16,142. 

Action  of  debt. —  Under  section  53  of  the 
£LCt  of  July  13,  1866,  it  was  held  that  the 
peculiar  language  of  the  section,  that  a 


person  who  neglected  to  affix  a  stamp 
*'  shall  be  liable "  to  pay  a  penalty,  and 
''shall  be  liable"  to  imprisonment, 
merely  declared  that  the  party  might  be 
liable  to  the  penalty  and  might  be  liable 
to  imprisonment,  but  that  it  did  not  seem 
to  make  it  compulsory  upon  the  court  to 
include  both,  and  an  action  of  debt  would 
lie  to  recover  the  money  penalty.  U.  S. 
17.  Foster,  (1871)  2  Biss.  463,  26  Fed.  Gas. 
No.  15,142. 


Sec.  3343.  [Selling,  removing,  or  buying  fermented  liquor  in  pack- 
ages without  stamp,  or  with  false  stamp,  or  with  twice-used  stamp  — 
penalty,]  Whenever  any  brewer,  cartman,  agent  for  transportation,  or 
other  person,  sells,  removes,  receives,  or  purchases,  or  in  any  way  aids  in  the 
sale,  removal,  receipt,  or  purchase,  of  any  fermented  liquor  contained  in  any 
hogshead,  barrel,  keg,  or  other  vessel  from  any  brewery  or  brewery  ware- 
house, upon  which  the  stamp,  or  permit,  in  case  of  removal,  required  by  law, 
has  not  been  affixed,  or  on  which  a  false  or  fraudulent  stamp,  or  permit,  in 
case  of  removal,  is  affixed,  with  knowledge  that  it  is  such,  or  on  which  a 
stamp,  or  permit,  in  case  of  removal,  once  canceled,  is  used  a  second  time  he 
shall  be  fined  one  hundred  dollars  and  imprisoned,  for  not  more  than  one 
year.    [B.  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  166;  Act  of  June  6,  1872,  ch.  816,  17  Stat. 
L.  247. 


Indictment. —  It  is  sufficient  in  an  in- 
dictment to  charge  the  defendant  with 
having  removed  beer  without  fixing  and 
canceling  a  stamp  denoting  the  tax  on 
the  beer,  and  not  to  negative  any  and  aU 


of  the  innocent  removals  which  a  party 
might  perform  without  subjecting  the 
beer  to  a  stamp  duty.  U.  S.  v.  Schimer, 
(1870)  6  Biss.  195,  27  Fed.  Cas.  No. 
16,229. 


Sec.  3344.  [Drawing  fermented  liquor  from  package  without  stamp, 
or  with  f aLjte  stamp,  or  without  defacing  stamp  —  penalty,]  Whenever 
any  retail  dealer,  or  other  person,  withdraws  or  aids  in  the  withdrawal  of 
any  fermented  liquor  from  any  hogshead,  barrel,  keg,  or  other  vessel  con- 
taining the  same,  without  destroying  or  defacing  the  stamp  affixed  thereon, 
or  withdraws  or  aids  in  the  withdrawal  of  any  fermented  liquor  from  any 
hogshead,  barrel,  keg,  or  other  vessel,  upon  which  the  proper  stamp  has  not 
been  affixed  or  on  which  a  false  or  fraudulent  stamp  is  affixed,  he  shall  be 
fined  one  hundred  dollars  and  imprisoned  not  more  than  one  year.  -[B.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  166;  Act  of  June  6,  1872,  ch.  316,  17  Stat. 
L.  247. 


Sec.  3345.  [Removal  for  storage  without  stamps.]  Any  brewer  may 
remove  or  transport,  or  cause  to  be  removed  or  transported,  from  his  brew- 
ery or  other  place  of  manufacture  to  a  depot,  warehouse,  or  other  place  used 
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exclusively  for  storage  or  sale  in  bulk,  and  occupied  by  him,  in  another  part 
of  the  same  collection-district,  or  in  another  collection-district,  but  to  no 
other  place,  malt  liquor  of  his  own  manufacture,  known  as  lager-beer,  in 
quantities  of  not  less  than  six  barrels  in  one  vessel,  and  malt  liquor  of  his 
own  manufacture,  known  as  ale  or  porter,  or  any  other  malt  liquor  of  his 
own  manufacture  not  heretofore  mentioned,  in  quantities  not  less  than  fifty 
barrels  at  a  time,  without  affixing  the  proper  stamps  on  said  vessels  of  lager- 
beer,  ale,  porter,  or  other  malt  liquor,  at  the  brewery  or  place  of  manufac- 
ture, under  a  permit,  which  shall  be  granted,  upon  application,  by  the  col- 
lector of  the  district  in  which  said  malt  liquor  is  manufactured,  and  under 
such  regulations  as  the  Commissioner  of  Internal  Revenue  may  prescribe ; 
and  thereafter  the  manufacturer  of  said  malt  liquor  shall  stamp  the  same, 
when  it  leaves  such  depot  or  warehouse,  in  the  same  manner  and  under  the 
same  penalties  and  liabilities  as  when  stamped  at  the  brewery  as  herein 
provided.  And  the  collector  of  the  district  in  which  such  depot  or  ware- 
house is  situated  shall  furnish  the  manufacturer  with  the  stamps  for  stamp- 
ing the  same,  as  if  the  said  malt  liquor  had  been  manufactured  in  his  dis- 
trict. And  said  permit  must  be  affixed  to  every  such  vessel  or  cask  so 
removed,  and  canceled  or  destroyed  in  such  manner  as  the  Commissioner  of 
Internal  Revenue  may  prescribe,  and  under  the  same  penalties  and  liabili- 
ties as  provided  herein  as  to  stamps.    [B.  8.] 

Act  of  July  13,  1866,  ck  184,  14  Stat.  L.  166;  Act  of  June  6,  1872,  ch.  315,  17  Stat 
L.  248. 

Sec.  3346.  [Making,  selling,  or  using  false  or  oounterfeit  stamps  or 
dies  — removing  stamps  —  buying,  selling^  or  re-using  removed  stamps.] 

Every  person  who  makes,  sells,  or  uses  any  false  or  counterfeit  stamp  or 
permit,  or  die  for  printing  or  making  stamps  or  permits,  which  is  in  imita- 
tion of  or  purports  to  be  a  lawful  stamp,  permit,  or  die  of  the  kind  before 
mentioned  in  this  chapter,  or  who  procures  the  same  to  be  done,  and  every 
person  who  shall  remove,  or  cause  to  be  removed,  from  any  cask  or  package 
of  fermented  liquors,  any  stamp  denoting  the  tax  thereon,  with  intent  to 
re-use  such  stamp,  or  who,  with  intent  to  defraud  the  revenue,  knowingly 
uses,  or  permits  to  be  used,  any  stamp  removed  from  another  cask  or  pack- 
age, or  receives,  buys,  sells,  gives  away,  or  has  in  his  possession,  any  stamp 
so  removed,  or  makes  any  fraudulent  use  of  any  stamp  for  fermented 
liquors,  shall  be  fined  not  less  than  one  hundred  dollars  nor  more  than  one 
thousand  dollars,  and  imprisoned  not  less  than  six  months  nor  more  than 
three  years.    [B.  8,] 

The  above  provisions  were  substituted  by  Act  of  March  1,  1879,  ch.  125,  {  5,  20 
Stat.  L.  340,  for  the  section  as  originally  enacted. 

The  section  originally  read  as  follows: 

*'  Sec.  3346.  Every  person  who  makes,  sells,  or  uses  any  false  or  counterfeit  stamp 
or  permit,  or  die  for  printing  or  making  stamps  or  permits,  which  is  in  imitation  of  or 
purports  to  be  a  lawful  stamp,  permit,  or  cfie  of  the  kind  before  mentioned  in  this 
chapter,  or  who  procures  the  same  to  be  done,  shall  be  imprisoned  for  not  less  than  one 
nor  more  than  five  years."  Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  166;  Act  of 
June  6,  1872,  ch.  315,  17  Stat.  L.  247. 

Sec.  3347.  [Sour  malt  liquors,  removable  in  peculiar  packages,  without 
stamps.]  When  fermented  liquor  has  become  sour  or  damaged,  so  as  to  be 
incapable  of  use  as  such,  brewers  may  sell  the  same  for  manufacturing  pur- 
poses, and  may  remove  the  same  to  places  where  it  may  be  used  for  such 
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purposes,  in  casks,  or  other  vessels,  unlike  those  ordinarily  used  for  fer- 
mented liquors,  containing  respectively  not  less  than  one  barrel  each,  and 
having  the  nature  of  their  contents  marked  upon  them,  without  affixing 
thereon  the  permit,  stamp  or  stamps  required.    [JB.  8,] 

Act  of  July  13,  1866,  ch.  184,  14  Stat  L.  167;  Act  of  June  6,  1872,  eh.  316,  17  Stat. 
L.  247.  ;  »  * 

Sec.  3348.  [Brewers  selling  at  retail  at  brewely,  to  aflSx  stamps  and 
keep  account.]  Every  brewer  who  sells  fermented  liquor  at  retail  at  the 
brewery  or  other  place  where  the  same  is  made,  shall  affix  and  cancel  the 
proper  stamps  upon  the  hogsheads,  barrels,  kegs,  or  other  vessels  in  which 
the  same  is  contained,  and  shall  keep  an  account  of  the  quantity  so  sold  by 
him,  and  of  the  number  and  size  of  the  hogsheads,  barrels,  kegs,  or  other 
vessels  in  which  the  same  has  been  contained,  and  shall  make  a  report 
thereof,  verified  by  oath,  monthly  to  the  collector.    [R,  8,] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  166;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  248. 

Sec.  3349.  [Name  of  manufacturer,  etc.,  to  be  marked  on  packages  — 
penalty  for  removing  marks,  etc.]  Every  brewer  shall,  by  branding,  mark 
or  cause  to  be  marked  upon  every  hogshead,  barrel,  keg,  or  other  vessel  con- 
taining the  fermented  liquor  made  by  him,  before  it  is  sold  or  removed  from 
the  brewery  or  brewery  warehouse,  or  other  place  of  manufacture,  the  name 
of  the  person,  firm,  or  corporation  by  whom  such  liquor  was  manufactured, 
and  the  place  of  manufacture;  and  every  person  other  than  the  owner 
thereof,  or  his  agent  authorized  so  to  do,  who  intentionally  removes  or 
defaces  such  marks  therefrom,  shall  be  liable  to  a  penalty  of  fifty  dollars 
for  each  cask  or  other  vessel  from  which  the  mark  is  so  removed  or  defaced : 
Provided,  That  when  a  brewer  purchases  fermented  liquor  finished  and 
ready  for  sale  from  another  brewer,  in  order  to  supply  the  customers  of  such 
purchaser,  the  purchaser  may,  upon  written  notice  to  the  collector  of  his 
intention  so  to  do,  and  under  such  regulations  as  the  Commissioner  of 
Internal  Revenue  may  prescribe,  furnish  his  own  vessels,  branded  with  his 
name  and  the  place  where  his  brewery  is  situated,  to  be  filled  with  the  fer- 
mented liquor  so  purchased,  and  to  be  so  removed ;  the  proper  stamps  to  be 
affixed  and  canceled,  as  aforesaid,  by  the  manufacturer  before  removal. 

[R.  a.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat  L.  167;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  248. 

Sec.  3350.  [Permit  to  carry  on  business  at  another  place  on  account 
of  accident.]  Whenever,  in  the  opinion  of  the  collector  of  any  district,  it 
becomes  requisite  or  proper,  by  reason  of  an  accident  to  any  brewery 
therein,  by  fire  or  flood,  or  of  such  brewery  undergoing  repairs,  or  of  other 
circumstances,  that  the  brewer  carrying  on  the  same  shall  be  permitted  to 
conduct  his  business  wholly  or  in  part  at  some  other  place  within  such  dis- 
trict or  an  adjoining  district  for  a  temporary  period,  it  shall  be  lawful  for 
such  collector,  under  such  regulations  and  subject  to  such  limitation  of  time 
as  the  Commissioner  of  Internal  Revenue  may  prescribe,  to  issue  a  permit 
to  such  brewer,  authorizing  him  to  conduct  his  business  wholly  or  in  part, 
according  to  the  circumstances,  at  such  other  place,  for  a  period  to  be  stated 
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in  such  permit ;  and  such  brewer  shall  not  be  required  to  pay  another  special 
tax  for  the  purpose.    [B.  8.] 

Act  of  June  6,  1872,  ch.  316,  17  Stat.  L.  249. 

Sec.  3351.  [Unfermented  worts  sold  to  other  brewers  —  how  taxed.] 

When  malt  liquor  or  tun  liquor,  in  the  first  stages  of  fermentation,  known 
as  unfermented  worts,  of  whatever  kind,  is  sold  by  one  brewer  to  another 
for  the  purpose  of  producing  fermentation  or  enlivening  old  or  stale  ale, 
porter,  lager-beer,  or  other  fermented  liquors,  it  shall  not  be  liable  to  a  tax 
to  be  paid  by  the  seller  thereof,  but  the  tax  on  the  same  shall  be  paid  by  the 
purchaser  thereof,  when  the  same,  having  been  mixed  with  the  old  or  stale 
beer,  is  sold  by  him  as  provided  by  law,  and  such  sale  or  transfer  shall  be 
subject  to  such  restrictions  and  regulations  as  the  Commissioner  of  Internal 
Eevenue  may  prescribe.    [B.  S.] 

Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  249. 

Sec.  3352.  [Possession  of  fermented  liquor  after  removal  from  ware- 
house when  tax  not  paid,  cause  of  forfeiture  —  absence  of  stamps  to  be 
notice  and  evidence.]  The  ownership  or  possession  by  any  person  of  any 
fermented  liquor  after  its  sale  or  removal  from  the  brewery  or  wareliouse, 
or  other  place  where  it  was  made,  upon  which  the  tax  required  has  not  been 
paid,  shall  render  such  liquor  liable  to  seizure  wherever  found,  and  to  for- 
feiture, removal  under  said  permits  excepted.  And  the  absence  of  the 
proper  stamps  from  any  hogshead,  barrel,  keg,  or  other  vessel  containing 
fermented  liquor,,  after  its  sale  or  removal  from  the  brewery  where  it  was 
made,  or  warehouse  as  aforesaid,  shall  be  notice  to  all  persons  that  the  tax 
has  not  been  paid  thereon,  and  shall  be  prima-facie  evidence  of  the  non- 
payment thereof.    [B.  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  167;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.249. 


Purchase  at  execution  sale. —  The  Attor- 
ney-General of  the  United  States  oom- 
mentinff  on  the  first  sentence  of  this  sec- 
tion said :  "  I  think  that  under  this  pro- 
vision fermented  liquors  seized  and  sold 
by  the  authorities  of  a  state  in  execution 
01  its  police  laws  might  be  again  seized  in 
the  hands  of  the  purchaser  therefrom,  by 
the  United  States  authorities,  where  it 
has  been  removed  from  the  brewery  or 
warehouse,  and  the  tax  required  thereon 
by  the  internal-revenue  laws  has  not  been 


paid.  To  avoid  such  results  those  laws 
provide  that  where  property  required  to 
nave  stamps  placed  tnereon  is  sold  by  the 
United  States  officers  upon  distraint  or 
forfeiture,  the  same  not  having  been 
stamped  as  required,  it  shall  be  the  duty 
of  the  officer  selling-  to  fix,  or  cause  to  be 
fixed,  stamps  on  the  property,  upon  the 
sale  thereojf.  (See  section  17  of  the  Act 
of  July  13,  1866,  14  Stat.  162.)"  (1874) 
14  Op.  Atty.-Gen.  370. 


Sec.  3353.  [Bemoval  or  defacement  of  stamps  by  others  than  the  owner 
—  penalty.]  Every  person,  other  than  the  purchaser  or  owner  of  any  fer- 
mented liquor,  or  person  acting  on  his  behalf,  or  as  his  agent,  who  intention- 
ally removes  or  defaces  the  stamp  or  permit  affixed  upon  the  hogshead, 
barrel,  keg,  or  other  vessel,  in  which  the  same  is  contained,  shall  be  liable  to 
a  fine  of  fifty  dollars  for  each  such  vessel  from  which  the  stamp  or  permit 
is  so  removed  or  defaced,  and  to  render  compensation  to  such  purchaser  or 
owner  for  all  damages  sustained  by  him  therefrom.    [B,  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  167;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  249. 
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Sec.  3354.  [Withdrawal  of  liquor  by  brewer  for  bottling  —  payment 
of  tax  by  canceled  stamps.]    Every  person  who  withdraws  any  fermented 
liquor  from  any  hogshead,  barrel,  keg,  or  other  vessel  upon  which  the  proper 
stamp  has  not  been  afiSxed,  for  the  purpose  of  bottling  the  same,  or  who 
carries  on,  or  attempts  to  carry  on,  the  business  of  bottling  fermented  liquor 
in  any  brewery  or  other  place  in  which  fermented  liquor  is  made,  or  upon 
any  premises  having  communication  with  such  brewery,  or  any  warehouse, 
shall  be  liable  to  a  fine  of  five  hundred  dollars,  and  the  property  used  in 
such  bottling  or  business  shall  be  liable  to  forfeiture :    Provided,  however, 
That  this  section  shall  not  be  construed  to  prevent  the  withdrawal  and  trans- 
fer of  fermented  liquors  from  any  of  the  vats  in  any  brewery,  by  way  of  a 
pipe  line  or  other  conduit,  to  another  building  or  place,  for  the  sole  purpose 
of  bottling  the  same ;  such  pipe  line  or  conduit  to  be  constructed  and 
operated  in  such  manner,  and  with  such  cisterns,  vats,  tanks,  valves,  cocks, 
faucets,  and  gauges,  or  other  utensils  or  apparatus,  either  on  the  premises 
of  the  brewery  or  the  bottling  house,  and  with  such  changes  of  or  additions 
thereto,  and  such  locks,  seals,  or  other  fastenings,  and  under  such  rules  and 
regulations  as  shall  be  from  time  to  time  prescribed  by  the  Commissioner  of 
Internal  Revenue,  subject  to  the  approval  of  the  Secretary  of  the  Treasury, 
and  all  locks  and  seals  prescribed  shall  be  provided  by  the  Commissioner  of 
Internal  Revenue,  at  the  expense  of  the  United  States :    Provided  further, 
That  the  tax  imposed  in  section  thirty-three  hundred  and  thirty-nine  of  the 
Revised  Statutes  of  the  United  States  shall  be  paid  on  all  fermented  liquor 
removed  from  a  brewery  to  a  bottling  house  by  means  of  a  pipe  or  conduit, 
at  the  time  of  such  removal,  by  the  cancellation  and  defacement,  by  the  col- 
lector of  the  district,  or  his  deputy,  in  the  presence  of  the  brewer,  of  the 
number  of  stamps  denoting  the  tax  on  the  fermented  liquor  thus  removed. 
The  stamps  thus  canceled  and  defaced  shall  be  disposed  of  and  accounted 
for  in  the  manner  directed  by  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury.    And  any  violation  of  the 
rules  and  regulations  hereafter  prescribed  by  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  in  pursuance 
of  these  provisions,  shall  be  subject  to  the  penalties  above  provided  by  this 
section.    Every  owner,  agent,  or  superintendent  of  any  brewery  or  bottling 
house  who  removes,  or  connives  at  the  removal  of,  any  fermented  liquor 
through  a  pipe  line  or  conduit,  without  payment  of  the  tax  thereon,  or  who 
attempts  in  any  manner  to  defraud  the  revenue  as  above,  shall  forfeit  all 
the  liquors  made  by  and  for  him,  and  all  the  vessels,  utensils,  and  apparatus 
used  in  making  the  same.    [B.  S.] 

The  above  provisions  were  substituted  by  Act  of  June  18,  1890,  ch.  431,  26  Stat.  L. 
161,  for  the  section  as  originally  enacted.  The  amendment  consisted  merely  in  adding 
the  provisos  above  given. 

R.  S.  sec.  3339  mentioned  in  the  text  is  given  supra,  p.  126. 

This  section  has  been  amended  by  an  Act  of  Sept.  8,  1916|  S  ^06.  See  Pamph.  Supp. 
No.  8^  Fed.  Stat.  Ann.  112;  1918  Supp.  Fed.  Stat.  Ann. 


An  act  to  define  the  tax  on  fermented  or  malt  liquors. 

[Act  of  May  13, 1876,  ch.  95, 19  Stat.  L,  53.] 

[Tax  not  to  be  assessed  on  quantity  of  materials  used,  etc.]    That  noth- 
ing contained  in  section  three  thousand  three  hundred  and  thirty-seven  of 
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the  Revised  Statutes  of  the  United  States  shall  be  so  construed  as  to  author- 
ize an  assessment  upon  the  quantity  of  materials  used  in  producing  or  pur- 
chased for  the  purpose,  of  producing,  fermented  or  malt  liquors,  nor  shall 
the  quantity  of  materials  so  used  or  purchased  be  evidence,  for  the  purpose 
of  taxation,  of  the  quantity  of  liquor  produced;  but  the  tax  on  M  beer, 
lager-beer,  ale,  porter,  or  other  similar  fermented  liquor,  brewed  or  manu- 
factured, and  sold  or  removed  for  consumption  or  sale,  shall  be  paid  as 
provided  in  section  three  thousand  three  hundred  and  thirty-nine  of  said 
statutes,  and  not  otherwise :  Provided,  That  this  act  shall  not  apply  to  cases 
of  fraud.  And  provided  further,  That  nothing  in  this  act  shall  have  the 
effect  to  change  the  present  rules  of  law  respecting  evidence  in  any  prose- 
cution or  suit.    [19  Stat.  L.  53,] 

R.  S.  sees.  3337  and  3339  mentioned  in  the  text  are  given  supra,  pp.  125,  126. 

R.  S.  sec.  3337,  how  affected. —  Whether  dence  under  that  section,  qusre.  Berg- 
this  statute  affects  R.  S.  sec.  3337,  supra,  doll  v.  Pollock,  (1877)  95  U.  S.  337,  24 
p.  125,  BO  as  to  change  the  rule  of  evi-      U.  S.  (L.  ed.)   512. 


Sec.  21.  ["  Gallon  "  defined.]  That  the  word  '*  gallon  ",  wherever  used 
in  the  internal-revenue  law,  relating  to  beer,  lager-beer,  ale,  porter,  and 
other  similar  fermented  liquors,  shall  be  held  and  taken  to  mean  a  wine- 
gallon,  the  liquid  measure  containing  two  hundred  and  thirty-one  cubic 
inches.    [20  Stat.  L.  351.] 

This  is  from  the  Act  of  March  1,  1879,  ch.  125. 

Section   as   declaratory   merely. —  This  ment,  of  estimating  domestic  malt  liquors 

section  is  plainly  declaratory,  and  not  in-  by   beer  measure,   and   to   require   it   to 

tended   to   establish   a   new   standard   of  conform  to  the  reorganized   standard   of 

measurement  in  the  customs  and  excise  the  customs  service  and  of  the  mercantile 

departments.     ''Its  object  was  to  put  a  community."     Nichols  t^.   Beard,    (1883) 

stop  to  an  erroneous  practice  then  pre-  15   Fed.   438.     See  also    (1879)    16   Op. 

vailing    in    the    internal-revenue    depart-  Atty.-Gen.   359. 


An  act  to  provide  for  the  exportation  of  fermented  liquor  in  bond  without 

payment  of  internal-revenue  tax. 

[Act  of  June  18, 1890,  ch.  432,  26  Stat.  L.  162.] 

[Fermented  liquor  may  be  exported  in  bond  free  of  tax.]  That  from 
and  after  the  first  day  of  January,  eighteen  hundred  and  ninety-one,  fer- 
mented liquor  may  be  removed  from  the  place  of  manufacture,  or  storage, 
for  export  to  a  foreign  country,  without  pa3rment  of  tax,  in  such  packages 
and  under  such  regulations,  and  upon  the  giving  of  such  notices,  entries, 
bonds,  and  other  security,  as  the  Commissioner  of  Internal  Revenue  with 
the  approval  of  the  Secretary  of  the  Treasury  may  from  time  to  time  pre- 
scribe ;  and  no  drawback  of  tax  shall  be  allowed  on  fermented  liquor 
exported  on  and  after  the  first  day  of  January,  eighteen  hundred  and 
ninety-one,  unless  entered  for  exportation  prior  to  such  date.  [26  Stat.  L. 
162.] 

This  Act  seems  to  repeal  that  part  of  B.  S.  sec.  3441  as  amended  by  the  Act  of 
March  1,  1879,  ch.  125,  {  17,  20  Stat.  L.  350,  allowing  a  drawback  on  export  of  fer- 
mented liquors.    See  infra,  p.  307,  note. 
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Sec.  1.  [Tax  on  fermented  liquors.]  That  there  shall  be  paid  on  all 
beer,  lager  beer,  ale,  porter,  and  other  similar  fermented  liquor,  brewed  or 
xnanufactured  and  sold,  or  stored  in  warehouse,  or  removed  for  consump- 
tion or  sale,  within  the  United  States,  by  whatever  name  such  liquors  may 
be  called,  in  lieu  of  the  tax  now  imposed  by  law,  a  tax  of  one  dollar  for 
every  barrel  containing  not  more  than  thirty-one  gallons ;  and  at  a  like  rate 
for  any  other  quantity  or  for  any  fractional  part  of  a  barrel,  as  authorized 
and  defined  by  section  thirty-three  hundred  and  thirty-nine  of  the  Revised 
Statutes  of  the  United  States :  Provided,  That  in  lieu  of  or  in  addition  to 
the  present  requirements  of  law  in  that  respect  all  stamps  used  for  denoting 
the  tax  upon  fermented  liquors  or  other  taxes  may,  in  the  discretion  of  the 
Commissioner  of  Internal  Revenue,  be  canceled  by  perforations  to  be  made 
m  such  manner  and  form  as  the  Commissioner  may,  by  regulations,  pre- 
scribe.   [30  Siat.  L.  448  as  amended  by  31  Stat.  L,  938,  32  Stat.  L.  96.] 

This  IB  from  the  War  Revenue  Act  of  June  13,  1898,  ch.  448,  30  Stat.  L.  448.  Ab 
originally  enacted  it  was  as  foUows:  **Tbat  there  shaU  be  paid,  in  lieu  of  the  tax  of 
one  doUar  now  imposed  by  law,  a  tax  of  two  dollars  on  all  beer,  lacer  beer,  ale,  porter, 
and  other  similar  fermented  liquors,  brewed  or  manufactured  and  sold,  or  stored  in 
warehouse,  or  removed  for  consumption  or  sale,  within  the  United  States,  by  whatever 
name  such  liquors  may  be  called,  for  every  barrel  containing  not  more  than  thirty-one 
gallons;  and  at  a  like  rate  for  any  other  quantity  or  for  the  fractional  parts  of  a 
barrel  authorized  and  defined  by  law.  And  section  thirty-three  hundred  and  thirty- 
nine  of  the  Revised  Statutes  is  hereby  amended  accordingly:  Provided,  That  a  dis- 
count of  seven  and  one-half  per  centum  shall  be  aUowed  upon  all  sales  by  collectors 
to  brewers  of  the  stamps  provided  for  the  payment  of  said  tax:  Provided  further, 
That  the  additional  tax  imposed  in  this  section  on  all  fermented  liquors  stored  in 
warehouse  to  which  a  stamp  had  been  affixed  shall  be  assessed  and  collected  in  the 
manner  now  provided  by  law  for  the  collection  of  t€ixes  not  paid  by  stamps." 

It  was  amended  by  an  Act  of  March  2,  1901,  ch.  806,  §  1,  31  Stat.  L.  938,  which 
reduced  the  tax  to  one  dollar  and  sixty  cents  per  barrel,  omitted  all  of  the  above 
provisos,  and  added  the  proviso  given  in  the  text. 

It  was  again  amended  to  read  aa  given  in  the  text  by  an  Act  of  April  12,  1902,  ch. 
600,  32  Stat.  L.  96. 


**  Warehouse." —  The  warehouse  con- 
templated by  this  section  is  that  of  the 
brewer,  in  which  he  has  stored  the  liquor, 
and  not  that  of  the  wholesale  or  retail 
dealer  to  whom  the  brewer  has  sold 
the  liouor.    (1900)  23  Op.  Atty.-Gte.  230. 

Additional  tax  on  tax-paid  beer. — 
Under  the  Act  of  June  13,  1898,  the  whole 
tax  upon  a  barrel  of  not  more  than 
thirty-one  gallons  of  fermented  liquors 
is  not  two  dollars,  but  one  dollar  and 
eighty-five  cents,  to  be  paid  by  stamps  to 
be  attached  to  the  barrel,  though  under 
the  law  the  stamp  or  stamps  attached  to 
Ruch  barrel  indicate  the  tax  to  be  two 
dollars,  and  the  sum  of  eighty-five  cents 
per  barrel  additional  was  the  amount  due 


upon  beer  which  had  theretofore  paid  the 
one  dollar  tax  under  R.  S.  sec.  3339, 
aupra,  p.  126.  (1900)  23  Op.  Atty.-Gen. 
170.  See  (1900)  23  Op.  Atty.-Gen.  227. 
Statement  of  claim  against  collector. — 
A  statement  of  claim  in  a  suit  against  a 
collector  to  recover  internal  revenue  taxes 
assessed  and  collected  from  plaintiff  as  a 
broker  under  War  Revenue  Act  June  13, 
1898,  ch.  448,  §  1,  30  Stat.  L.  448,  as 
amended  by  Act  March  2,  1901,  ch.  806, 
(  1,  31  Stat.  L.  938,  on  the  ground  that 
plaintiff  was  not  subject  to  such  taxes, 
should  set  out  the  transactions  on  ac- 
count of  which  they  were  assessed. 
Haight,  etc.,  Go.  v.  McGoach,  (£.  D.  Pa. 
1905)    135  Fed.  894. 


An  Act  To  increase  the  internal  revenuei  and  for  other  purposes. 

[Act  of  Oct.  22, 1914,  ch.  331,  38  Stat.  L.  745.] 

[Sec.  1.]  Additional  tax  on  beer,  etc. —  collection  —  stamps.]  That 
there  shall  be  levied,  collected,  and  paid  in  lieu  of  the  tax  of  $1  now  imposed 
by  law,  a  tax  of  $1.50  on  all  beer,  lager  beer,  ale,  porter,  and  other  similar 
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fermented  liquor,  brewed  or  manufactured  and  sold,  or  stored  in  warehouse, 
or  removed  for  consumption  or  sale,  within  the  United  States,  by  whatever 
name  such  liquors  may  be  called,  for  every  barrel  containing  not  more  than 
thirty-one  gallons ;  and  at  a  like  rate  for  any  other  quantity  or  for  the  frac- 
tional parts  of  a  barrel  authorized  and  defined  by  law.  And  section  thirty- 
three  hundred  and  thirty-nine  of  the  Eevised  Statutes  is  hereby  amended 
accordingly :  Provided,  That  the  additional  tax  imposed  in  this  section  on 
all  fermented  liquors  stored  in  warehouse  to  which  a  stamp  has  been  affixed 
shall  be  assessed  and  collected  in  the  manner  now  provided  by  law  for  the 
collection  of  taxes  not  paid  by  stamp :  Provided  further,  That  until  appro- 
priate stamps  are  prepared  and  furnished,  the  stamps  heretofore  used  to 
denote  the  payment  of  the  internal-revenue  tax  on  fermented  liquor  may  be 
stamped  or  imprinted  with  a  suitable  device  to  denote  the  new  rate  of  tax 
herein  imposed,  and  shall  be  affixed  to  all  packages  containing  such  liquors 
on  which  the  tax  imposed  by  this  Act  is  paid.  Any  person  having  posses- 
sion of  unaffixed  stamps  heretofore  issued  for  the  payment  of  the  tax  on  fer- 
mented liquors  shall  present  the  same  to  the  collector  of  the  district,  who 
shall  receive  them  at  the  price  paid  for  such  stamps  by  the  purchaser  and 
issue  in  lieu  thereof  new  or  imprinted  stamps  at  the  rate  provided  in  this 
Act.    [38  Stat  L.  745.] 

This  is  the  first  section  of  the  "  War  Revenue  Act  of  1914." 

Section  2  of  this  Act,  relating  to  a  tax  on  wines,  is  given  supra,  p.  122. 

Sei'tions  3  and  4  of  this  Act,  relating  to  special  taxes,  are  given  in  voL  3,  p.  1067. 

Sections  5-22  and  schedules  A  and  B  of  this  Act,  relating  to  stamp  taxes  on  specific 
objects,  are  given  ififro,  p.  284  ei  aeq. 

By  a  Res.  of  Dec.  17,  1915,  No.  2,  infra,  p.  306,  the  provisions  of  this  Act  were  com- 
tinued  in  full  force  and  effect  to  Dec.  31.  1916, 

By  an  Act  of  Sept.  S,  1916.  substitute  provisions  were  enacted,  and  the  Act  of  Oct. 
22,  1914,  ch.  331,  together  with  the  Res.  of  Dec.  17,  1915,  were  repealed.  See  Pamph. 
Supp,  No.  8,  Fed.  Stat  Ann«  105  et  aeq.;  1918  Supp.  Fed.  Stat  Ann. 


Vn.    TOBACCO  AND  SNUFF 

Sec  3355.  [Manufaeturer's  statement  of  bnsines  — bond  and  certift- 
oate — penalties*]  Every  person^  before  eommencing,  or,  if  he  has  already 
eommenced*  before  continuing,  the  manufacture  of  tobacco  or  snuff,  shall 
furnish,  without  previous  demand  therefor,  to  the  collector  of  the  district 
where  the  manufacture  is  to  be  carried  on,  a  statement  in  duplicate,  sub- 
scribed under  oath,  settuig  forth  the  place,  and  if  a  city,  the  street  and  num- 
ber of  the  street,  where  the  manufacture  is  to  be  carried  on ;  the  number  of 
eutting-machiness  presses,  snuff-mills,  hand-mills,  or  other  machines;  the 
name,  kind,  and  quality  of  the  article  manufactured  or  proposed  to  be 
maiuifactured :  and  when  the  same  is  manufactured  by  him  as  agent  for 
any  other  person,  or  to  be  sold  and  delivered  to  any  other  person  under  a 
spnxnal  contract,  the  name  and  residence  and  business  or  o*.vupation  of  the 
jvr^ni  for  whom  the  said  article  is  to  be  manufactured,  or  to  whom  it  is  to 
be  delivered :  and  he  shall  irive  a  bond,  to  be  approved  by  the  c^^llector  of 
the  district,  in  the  sum  of  not  less  than  two  thousand  nor  more  than  twenty 
thousand  dollars,  to  be  fixevi  bv  the  cv^llector  of  the  district,  aovN^niing  to  the 
quantum  of  business  prv>pv>sevl  to  be  done  by  the  maiuifaeturer.  with  right 
of  appeal  by  the  mauufaotorer  to  ti:e  Coiiimi5c>:oi;er  of  Iniert:al  Revenue  in 
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respect  to  the  amount  of  said  bond,  conditioned  that  he  shall  not  engage  in 
any  attempt,  by  himself  or  by  collusion  with  others,  to  defraud  the  govern- 
ment of  any  tax  on  his  manufactures ;  that  he  shall  render  truly  and  com- 
pletely all  the  returns,  statements,  and  inventories  prescribed  by  law  or 
regulations;  that  whenever  he  adds  to  the  number  of  cutting-machines, 
presses,  snuff-mills,  hand-mills,  or  other  mills  or  machines  as  aforesaid,  he 
shall  immediately  give  notice  thereof  to  the  collector  of  the  district ;  that  he 
shall  stamp,  in  accordance  with  law,  all  tobacco  and  snuS  manufactured  by 
him  before  he  removes  any  part  thereof  from  the  place  of  manufacture  •  that 
he  shall  not  knowingly  sell,  purchase,  expose,  or  receive  for  sale,  any  manu- 
factured tobacco  or  snuff  which  has  not  been  stamped  as  required  by  law ; 
and  that  he  shall  comply  with  all  the  requirements  of  law  relating  to  the 
manufacture  of  tobacco  or  snuff.  Additional  sureties  may  be  required  by 
the  collector  from  time  to  time.  And  every  manufacturer  shall  obtain  a 
certificate  from  the  collector  of  the  district,  who  is  hereby  directed  to  issue 
the  same,  setting  forth  the  kind  and  number  of  machines,  presses,  snuff  mills, 
hand  mills,  or  other  mills  and  machines  as  aforesaid;  which  certificate  shall 
be  posted  in  a  conspicuous  place  within  the  manufactory.  And  every 
tobacco-manufacturer  who  neglects  or  refuses  to  obtain  such  certificate,  or  to 
keep  the  same  posted  as  hereinbefore  provided,  shall  be  fined  not  less  than 
one  hundred  dollars  nor  more  than  five  hundred  dollars.  And  every  person 
who  manufactures  tobacco  or  snuff  of  any  description  without  first  giving 
bond,  as  herein  required,  shall  be  fined  not  less  than  one  thousand  dollars 
nor  more  than  five  thousand  dollars,  and  imprisoned  for  not  less  than  one 
nor  more  than  five  years.    [B.  S.] 

Sections  3355-3386  constitute  chapter  6  of  title  XXXV  of  the  Revised  Statutes. 

The  above  section  was  amended  so  as  to  read  as  given  in  the  text  by  Act  of  March  1, 
1879,  ch.  125,  20  Stat,  L.  344. 

The  section  was  originally  as  follows: 

**  Sec.  3355.  Every  person,  before  commencing,  or,  if  he  has  already  commenced, 
before  continuing,  the  manufacture  of  tobacco  or  snuff,  shaU  furnish,  without  previous 
demand  therefor,  to  the  collector  of  the  district  where  the  manufacture  is  to  be  carried 
on,  a  statement  in  duplicate,  subscribed  under  oath,  setting  forth  the  place,  and  if  in  a 
city,  the  street  and  number  of  the  street,  where  the  manufacture  is  to  be  carried  on; 
the  number  of  cutting-machines,  presses,  snuff-mills,  hand-mills,  or  other  machines; 
the  name,  kind,  and  quality  of  the  article  manufactured  or  proposed  to  be  manufac- 
tured; and  when  the  same  is  manufactured  by  him  as  agent  for  any  other  person, 
or  to  be  sold  and  delivered  to  any  other  person  under  a  special  contract,  the  name 
and  residence  and  business  or  occupation*  of  the  person  for  whom  the  said  article  is 
to  be  manufactured,  or  to  whom  it  is  to  be  delivered;  and  he  shall  give  a  bond,  to 
be  approved  by  the  collector  of  the  district,  in  the  sum  of  two  thousand  dollars,  with 
an  addition  to  said  sum  of  three  thousand  dollars  for  each  cutting-machine  kept  for 
use,  of  one  thousand  dollars  for  each  screw-press  kept  for  use,  in  making  plug  or 
pressed  tobacco,  of  five  thousand  dollars  for  each  hydraulic  press  kept  for  use,  of  one 
thousand  dollars  for  each  snuff-mill  kept  for  use,  and  of  one  thousand  dollars  for 
each  hand-mill  or  other  mill  or  machine  kept  for  the  grinding,  cutting,  or  crushing  of 
tobacco;  conditioned  that  he  shall  not  engage  in  any  attempt,  by  himself  or  by  collu- 
sion with  others,  to  defraud  the  Government  of  any  tax  on  his  manufactures;  that  he 
shall  render  truly  and  completely  all  the  returns,  statements,  and  inventories,  pre- 
scribed by  law  or  regulations;  that  whenever  he  adds  to  the  nmnber  of  cutting- 
machines,  presses,  snuff-mills,  hand-mills,  or  other  mills  or  machines  as  aforesaid,  he 
shall  immediately  give  notice  thereof  to  the  collector  of  the  district;  that  he  shall 
stamp  in  accordance  with  law  all  tobacco  and  snuff  manufactured  bv  him  before  he 
removes  any  part  thereof  from  the  place  of  manufacture;  that  he  shall  not  knowingly 
sell,  purchase,  expose,  or  receive  for  sale  any  manufactured  tobacco  or  snuff  which 
has  not  been  stamped  as  required  by  law;  and  that  he  shall  comply  with  all  the 
requirements  of  law  relating  to  the  manufacture  of  tobacco  or  snuff.  Additional  sure- 
ties may  be  required  by  the  collector,  from  time  to  time,  but  the  penal  sum  of  said 
bond  shall  not  be  computed  by  him  in  excess  of  the  sum  of  twenty  thousand  dollars, 
except  under  special  instructions  of  the  Commissioner  of  Internal  Revenue.    And  every 
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manufacturer  shall  obtain  a  certificate  from  the  collector  of  the  district,  who  is  hereby 
dir^ted  to  issue  the  same,  setting  forth  the  kind  and  number  of  machines,  presses, 
snuff-mills,  hand-mills,  or  other  mills  and  machines  as  aforesaid,  for  which  the  bond 
haa  been  given,  which  certificate  shall  be  posted  in  a  conspicuous  place  within  the 
manufactory.  And  every  tobacco-manufacturer  who  neglects  or  refuses  i»  obtain  such 
certificate,  or  to  keep  the  same  posted  as  hereinbefore  provided,  shall  be  fined  not  less 
than  one  hundred  dollars  or  more  than  five  hundred  dollars.  And  every  person  who 
manufactures  tobacco  or  snuff  of  any  description  without  first  giving  bond,  as  herein 
required,  shall  be  fined  not  less  than  one  thousand  dollars  nor  more  than  five  thousand 
dollars,  and  imprisoned  for  not  less  than  one  or  more  than  five  years."  Act  of  July 
20   1868,  ch.  186,  15  Stat.  L.  153;  Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  253. 

A  typographical  error  in  the  original  section  was  corrected  by  Act  of  Feb.  27,  1877, 
ch.  69,  19  Stat.  L.  248. 

Payment   of   tax   as   of   what   time. —  tirely  lawful  for  the  manufacturer  to  pay 

From  the  provisions  of  this  section  and  such  taxes  at  an^  time  before  a  sale  or 

R.    S.    sees.    3363    and    3372,   infra,    pp.  removal,  and  entirely  lawful  for  the  col- 

142,  147,  it  is  very  plain  that  though  no  lector  to  receive  the  tax  by  the  sale  ot 

sale  or  removal  of  manufactured  tobacco  the  stamps  when  applied  for.     Franka  v. 

can   be  lawfully  made  without  the   pre-  Robards  Tobacco  Co.,  (C.  C.  A.  1901)  112 

payment   of   the  tax  thereon,   it   is   en-  Fed.  784,  50  O.  G.  A.  527. 

Sec.  3356.  [Sign  to  be  put  up  by  manufacturer — penalty  for  omis- 
sion.] Every  manufacturer  of  tobacco  and  snuff  shall  place  and  keep  on 
the  side  or  end  of  the  building  wherein  his  business  is  carried  on,  so  that 
it  can  be  distinctly  seen,  a  sign,  with  letters  thereon  not  less  than  three 
inches  in  length,  painted  in  oil-colors  or  gilded,  giving  his  full  name  and 
business.  And  every  person  who  neglects  to  comply  with  the  require- 
ments of  this  section  shall  be  fined  not  less  than  one  hundred  dollars  or 
more  than  five  hundred  dollars.    [22.  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  154 

Sea.  3357.  [Secord  of  manufacturers  to  be  kept  by  collector.]    Every 

collector  shall  keep  a  record,  in  a  book  or  books  provided  for  that  purpose, 
to  be  open  to  the  inspection  of  only  the  proper  officers  of  internal  revenue, 
including  deputy  collectors  and  internal-revenue  agents,  of  the  name  and 
residence  of  every  person  engaged  in  the  manufacture  of  tobacco  or  snuff 
in  his  district,  the  place  where  such  manufacture  is  carried  on,  and  the 
number  of  the  manufactory;  and  he  shall  enter  in  said  record,  under  the 
name  of  each  manufacturer,  a  copy  of  every  inventory  required  by  law 
to  be  made  by  such  manufacturer,  and  an  abstract  of  his  monthly  returns ; 
and  he  shall  cause  the  several  manufactories  of  tobacco  or  snuff  in  his  dis- 
trict to  be  numbered  consecutively,  which  numbers  shall  not  be  thereafter 
changed,  except  for  reasons  satisfactory  to  himself  and  approved  by  the 
Commissioner  of  Internal  Revenue.     [B,  8.] 

As  originally  enacted  this  section  was  as  follows: 

**  Sec.  3357.  Every  collector  shall  keep  a  record,  in  a  book  or  books  provided  for  the 
purpose,  to  be  open  to  the  inspection  of  any  person,  of  the  name  and  residence  of  every 
person  engaged  m  the  manufacture  of  tobacco  or  snuff  in  his  district,  the  place  where 
such  manufacture  is  carried  on,  and  the  number  of  the  manufactory;  and  he  shaU 
enter  in  said  record,  under  the  name  of  eaxih  manufacturer,  a  copy  of  every  inventory 
required  by  law  to  be  made  by  such  manufacturer,  and  an  abstract  of  his  monthly 
returns.  And  he  shall  cause  the  several  manufactories  of  tobacco  or  snuff  in  his  dis- 
trict to  be  numbered  consecutively,  which  numbers  shall  not  thereafter  be  changed." 
Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  154;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L. 

401. 

It  was  amended  by  an  Act  of  June  9,  1880,  ch.  161,  {  2,  21  Stat.  L.  168,  by  adding 
thereto  the  words  ''^ except  for  reasons  satisfactory  to  hiniself  and  approved  by  the 
Commissioner  of  Internal  Revenue." 

It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of  Oct.  1,  1890,  ch.  1244, 
I  33,  26  Stat.  L.  620. 
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Sec.  3358.  [Annnal  inventory  of  manufacturer — books  and  monthly 
abstracts  —  penalty.]  Every  person  now  or  hereafter  engaged  in  the 
manufacture  of  tobacco  or  snuff  shall  make  and  deliver  to  the  collector  of 
the  districl^a  true  inventory,  in  such  form  as  may  be  prescribed  by  the 
Commiasioner  of  Internal  Revenue,  and  verified  by  his  own  oath,  of  the 
quantity  of  each  of  the  different  kinds  of  tobacco,  snuff-flour,  snuff,  stems, 
scraps,  clippings,  waste,  tin-foil,  licorice,  sugar,  gum,  and  other  materials 
held  or  owned  by  him  on  the  first  day  of  January  of  each  year,  or  at  the 
time  of  commencing  and  at  the  time  of  concluding  business,  if  before  or 
after  the  first  of  January;  setting  forth  what  portion  of  said  goods  and 
materials,  and  what  kinds  were  manufactured  and  produced  by  him,  and 
what  was  purchased  from  others.  The  collector  shall  make  personal  exam- 
ination of  the  stock  sufScient  to  satisfy  himself  as  to  the  correctness  of  the 
inventory,  and  shall  verify  the  fact  of  such  examination  by  oath,  to  be 
indorsed  on  or  afiSxed  to  the  inventory.  And  every  such  person  shall  keep 
a  book  or  books,  the  forms  of  which  shall  be  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  and  enter  therein  daily  an  accurate  account 
of  all  the  articles  aforesaid  purchased  by  him,  the  quantity  of  tobacco, 
snuff,  and  snuff-flour,  stems,  scraps,  clippings,  waste,  tin-foil,  licorice, 
sugar,  gum,  and  other  material,  of  whatever  description  manufactured, 
sold,  consumed,  or  removed  for  consumption  or  sale,  or  removed  from  the 
place  of  manufacture  in  bond,  and  to  what  district  removed;  also  the 
number  of  net  pounds  of  lumps  of  plug  tobacco  made  in  the  lump-room, 
and  the  number  of  packages  and  pounds  thereof  produced  in  the  press- 
room each  day.  And  he  shall,  on  or  before  the  tenth  day  of  each  month, 
furnish  to  the  collector  a  true  and  complete  abstract  from  such  book, 
verifying  the  same  by  his  oath,  of  all  such  purchases,  sales,  and  removals 
made  during  the  month  next  preceding.  And  whenever  any  such  person 
refuses  or  willfully  neglects  to  deliver  the  inventory,  or  keep  the  account, 
or  furnish  the  abstract  aforesaid,  he  shall  be  fined  not  less  than  five  hun- 
dred dollars  nor  more  than  five  thousand  dollars,  and  imprisoned  not  less 
than  six  months  nor  more  than  three  years.    [22.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  155. 


"Manufactured  goods"  means  goods 
the  manufacture  of  which  is  completed, 
so  that  the  goods  are  in  a  condition  to 
be  sold,  and  so  that  aU  that  needs  to  be 
done,  if  a  purchaser  asks  for  them,  is  to 
deliver  them,  and  it  is  a  clear  violation 
of  law  not  to  keep  an  account  of  goods 
manufactured.  It  is  not  sufficient  to 
keep  an  account  of  sales,  and  to  return 
an  abstract  of  goods  purchased,  sold,  or 
removed.     U.  8.  9.  Quantity  of  Tobacco, 


etc.,  (1871)  5  Ben.  112,  27  Fed.  Cas.  No. 
16,105. 

**  Removed  for  consumption." — Entering 
a  mass  of  tobacco  for  tax  on  a  certain 
day,  and  taking  it  downstairs  into  the 
retail  counter  department,  is  a  wholly 
illegal  mode  of  doing  business,  and  such 
tobacco  is  not  removed  for  consumption 
within  the  meaning  of  the  law.  U.  S.  V, 
Quantity  of  Tobacco,  etc.,  (1871)  6  Ben. 
112,  27  Fed.  Cas.  No.  16,105. 


Sec.  3359.  [Dealers  in  leaf -tobacco  to  render  statement  of  sales  when 
demanded.]  It  shall  be  the  duty  of  any  dealer  in  leaf-tobacco,  or  in  any 
material  used  in  manufacturing  tobacco  or  snuff,  on  demand  of  any  officer 
of  internal  revenue,  to  render  a  true  and  complete  statement,  under  oath,  of 
the  quantity  and  amount  of  such  leaf -tobacco  or  materials  sold  or  delivered 
to  any  person  named  in  such  demand ;  and  in  case  of  refusal  or  neglect  to 
render  such  statement,  or  if  there  is  cause  to  believe  such  statement  to  be 
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incorrect  or  fraudalent,  the  collector  shall  make  ah  examination  of  per- 
sons, books,  and  papers,  in  the  manner  provided  in  relation  to  frauds  and 
evasions.     [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  166.  * 

Similar  provisions  were  made  by  the  Tariff  Act  of  Aug.  6,  1909,  ch.  6,  {  36,  infra, 
p.  160. 


Sec.  3360.  [Books  of  dealer  in  leaf  tobacco.]  Every  dealer  in  leaf- 
tobacco  shall  make  daily  entries  in  two  books  kept  for  that  purpose,  one  book 
to  be  furnished  by  the  government,  under  such  regulations  as  the  Commis- 
sioner of  Internal  Revenue  shall  prescribe,  of  the  number  of  hogsheads, 
cases,  and  pounds  of  leaf  tobacco  purchased  or  received  by  him  on  assign- 
ment, consignment,  transfer,  or  otherwise,  and  of  whom  purchased  or 
received,  and  the  number  of  hogsheads,  cases,  or  pounds  sold  by  him,  with 
the  name  and  residence,  in  each  instance,  of  the  person  to  whom  sold,  and, 
if  shipped,  to  whom  shipped,  and  to  what  district ;  one  of  these  books  shall 
be  kept  at  his  place  of  business,  and  shall  be  open  at  all  hours  to  the  inspec- 
tion of  any  internal-revenue  officer  or  agent,  and  the  other  shall,  at  the  end 
of  each  and  every  year,  and  upon  the  discontinuance  of  business  of  any 
leaf -dealer  during  any  year,  be  handed  over  to  the  collector  of  his  district 
for  the  use  of  the  government.  And  every  dealer  in  leaf -tobacco  who  will- 
fully neglects  or  refuses  to  keep  the  books  herein  provided  for,  and  in  the 
manner  which  shall  be  prescribed  by  the  Commissioner  of  Internal  Rev- 
enue, or  to  transfer  to  the  collector  of  his  district,  as  herein  provided,  the 
duplicate  copy  containing  his  daily  transactions,  as  aforesaid,  shall  be 
fined  not  less  than  one  hundred  dollars  nor  more  than  five  thousand  dollars, 
and  imprisoned  not  more  than  one  year.    [B.  S.] 

The  above  provisions  were  substituted  by  Act  of  March  1,  1879,  ch.  125,  §  14,  20 
Stat.  L.  345,  for  the  section  as  originally  enacted,  which  was  as  follows: 

"  Sec.  3360.  Every  dealer  in  leaf-tobacco  shall  enter  daily  in  a  book  kept  for  that 
purpose,  under  such  regulations  as  the  Commissioner  of  Internal  Revenue  may  pre- 
scribe, the  number  of  hogsheads,  cases,  and  pounds  of  leaf-tobacco  purchased  by  him, 
and  of  whom  purchased,  and  the  niunber  of  nogsheads,  Cases,  or  pounds  sold  by  him, 
with  the  name  and  residence,  in  each  instance,  of  the  person  to  whom  sold,  and  if 
shipped,  to  whom  shipped,  and  to  what  district.  Such  book  shall  be  kept  at  his  place 
of  business,  and  shall  be  open  at  all  hours  to  the  inspection  of  any  revenue  officer;  and 
every  dealer  in  leaf -tobacco  who  neglects  or  refuses  to  keep  such  book  shall  be  liable 
to  a  penalty  of  not  less  than  five  hundred  dollars,  and  shall  be  fined  not  less  than  one 
hundred  dollars -nor  more  than  five  thousand  dollars,  and  imprisoned  not  less  than 
six  months  nor  more  than  two  years."    Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  158. 

Dealers  in  leaf  tobacco  were  required  to  register  by  the  Act  of  Oct.  1,  1890,  ch.  1244, 
I  26,  infra,  p.  159,  and  the  Act  of  Aug.  5,  1909,  ch.  6,  §  35,  infra,  p.  160,  which  last 
cited  Act  also  contained  provisions  relating  to  the  keeping  of  books  by  dealers  in 
tobacco. 


Liability  of  dealer  for  neglect  of  book- 
keeper to  make  entries. —  The  neglect  of  a 
bookkeeper  to  make  the  entries  in  books 
after  sales  of  tobacco  is  no  defense  to  a 
criminal  charge  preferred  against  a  dealer 
under  this  section.  The  statute  makes  it 
the  imperative  duty  of  every  dealer  in 
leaf  tobacco  to  make  such  entry  daily, 
and  if  he  delegates  the  duty  to  another 
person,  and  that  person  neglects  it,  this 
will  not  excuse  the  dealer,  and  he  must 
be  held  responsible  for  the  omission. 
U.  S.  t\  Auja,  (1869)  24  Fed.  Cas.  No. 
14,478. 


Decision  under  Act  of  July  20,  1868. — 
In  TJ.  S.  1?.  Damiani,  (1868)  25  Fed.  Cas. 
No.  14,915,  it  was  held  that  any  person 
who  kept  leaf  tobacco  for  sale  was  a 
dealer,  and  a  single  sale  was  sufficient  to 
fix  his  character  as  such;  that  if  such 
dealer  did  not  keep  a  book  and  make 
returns  of  his  purchases  and  sales,  as  re- 
quired by  the  76th  section  of  the  Act  of 
July  20,  1868,  15  Stat.  L.  158,  he  became 
liable  to  the  penalty  of  five  hundred  dol- 
lars prescribed  by  that  section;  that  in 
an  action  of  debt  for  the  penalty  under 
that  section  the  jury  could   not   find  a 
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greater  sum  than  five  hundred  dollars,  ' 
although  the  Act  fixed  the  penalty  at  not 
less  than  that  sum.  The  plaintiff  having 
proved  sales  of  leaf  tobacco  by  the  de- 
fendants, and  that  said  defendants  had 
not  paid  the  special  tax  as  dealers  in 
leaf  tobacco,  and  had  not  procured  or 
kept  a  book,  as  required  by  the  Act,  so 


far  as  was  known  to  the  assessor  of 
internal  revenue,  the  burden  of  proof  was, 
by  such  prima  facie  case,  shifted  upon 
the  defendants  to  show  that  they  had 
kept  such  book  and  had  made  the  proper 
returns  therein;  and,  having  failed  so  to 
do,  the  jury  might  infer  that  no  such  book 
was  kept  by  them. 


R.  S.  see  336X.  This  section  was  as  follows: 
Sec.  3361.  It  shall  be  the  duty  of  every  farmer  or  planter  producing  and  selling 
leaf-tobacco,  on  demand  of  any  internal-revenue  officer,  or  other  authorized  agent  of  the 
Treasury  Department,  to  furnish  said  ofiicer  or  agent  a  true  and  complete  statement, 
verified  by  oath,  of  all  his  sales  of  leaf-tobacco,  the  number  of  hogsheads,  cases,  or 
pounds,  with  the  name  and  residence,  in  each  instance,  of  the  person  to  whom  sold,  and 
the  place  to  which  it  was  shipped.  And  every  such  farmer  or  planter  who  willfully 
refuses  to  furnish  such  information,  or  who  knowingly  makes  false  statements  as  to 
any  of  the  facts  aforesaid,  shall  be  liable  to  a  penalty  not  exceeding  five  hundred 
dollars."    Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  260. 

The  Tariff  Act  of  Oct.  1,  1890,  ch.  1244,  f  27,  26  Stat.  L.  618,  repealed  aU  provisions 
imposing  restrictions  of  any  kind  whatsoever  on  farmers  and  growers  of  tobacco,  in 
regard  to  the  sale  of  their  leaf  tobacco,  and  the  keeping  of  books,  and  the  registration 
and  report  of  their  sales  of  leaf  tobacco,  or  imposing  any  tax  on  accoimt  of  such  sales. 
Said  section  27  contained  also  provisions  with  respect  of  statements  of  sales.  These 
provisions  were  stricken  out  by  the  Act  of  Aug.  27,  1894,  ch.  349,  {  69,  28  Stat.  L.  668, 
and  by  said  Act  R.  6.  sec.  3361  was  repealed. 


Sec.  3362.  [Tobacco  and  Bnnff — how  put  up.]  All  maniifactured 
tobacco  shall  be  put  up  and  prepared  by  the  manufacturer  for  sale,  removal 
for  sale  or  consumption,  in  packages  of  the  following  description  and  in 
no  other  manner: 

All  smoking  tobacco,  snuflf,  fine-cut  chewing  tobacco,  all  cut  and  granu- 
lated tobacco,  all  shorts,  the  refuse  of  fine-cut  chewing,  which  has  passed 
through  a  riddle  of  thirty-six  meshes  to  the  square  inch,  and  all  refuse 
scraps,  clippings,  cuttings,  and  sweepings  of  tobacco,  and  all  other  kinds 
of  tobacco  not  otherwise  provided  for,  in  packages  containing  one-half 
ounce,  three-fourths  of  an  ounce,  and  further  packages  with  a  diflference 
between  each  package  and  the  one  next  smaller  of  one-fourth  of  an  ounce 
up  to  and  including  four  ounces,  and  packages  of  six  ounces,  seven  ounces, 
eight  ounces,  ten  ounces,  twelve  ounces,  fourteen  ounces,  and  sixteen  ounces : 
Provided,  That  snuflf  may,  at  the  option  of  the  manufacturer,  be  put  up  in 
bladders  and  in  jars  containing  not  exceeding  twenty  pounds. 

All  cavendish,  plug,  and  twist  tobacco,  in  wooden  packages  not  exceed- 
ing two  hundred  pounds  net  weight. 

And  every  such  wooden  package  shall  have  printed  or  marked  thereon 
the  manufacturer's  name  and  place  of  manufacture,  the  registered  number 
of  the  manufactory,  and  the  gross  weight,  the  tare,  and  the  net  weight  of 
the  tobacco  in  each  package :  Provided,  That  these  limitations  and  descrip- 
tions of  packages  shall  not  apply  to  tobacco  and  snuff  transported  in  bond 
for  exportation  and  actually  exported :  And  provided  further,  That  perique 
tobacco,  snuff  flour,  fine-cut  shorts,  the  refuse  of  fine-cut  chewing  tobacco, 
refuse  scraps,  clippings,  cuttings,  and  sweepings  of  tobacco,  may  be  sold  in 
bulk  as  material,  and  without  the  payment  of  tax,  by  one  manufacturer 
directly  to  another  manufacturer,  or  for  export,  under  such  restrictions, 
rules,  and  regulations  as  the  Commissioner  of  Internal  Revenue  may  pre- 
scribe :  And  provided  further.  That  wood,  metal,  paper,  or  other  materials 
may  be  used  separately  or  in  combination  for  packing  tobacco,  snuff,  and 
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cigars,  under  such  regulations  as  the  Commissioner  of  Internal  Revenue 
may  establish.    [22.  8.] 

This  section,  originally  drawn  from  the  Act  of  July  20,  1868,  ch.  186,  15  Stat.  L. 
163,  and  the  Act  of  June  6,  1872,  ch.  316,  17  Stat.  L.  252,  was  first  amended  by 
inserting  in  the  fourth  paragraph  the  word  "  sweepings  *'  in  place  of  the  word  "  sweep- 
ing "  by  an  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  248. 

It  waa  again  amended  by  an  Act  of  March  1,  1879,  ch.  125,  20  Stat.  L.  345,  by 
changing  the  size  of  the  packages  in  which  tobacco  and  snuff  might  be  packed. 

It  was  further  amended  by  an  Act  of  Jan.  9,  1883,  ch.  16,  22  Stat.  L.  401,  by  *'  insert- 
H*S  **ter  the  words  'or  for  export,*  and  before  the  words  'under  such  restrictions' 
in  the  second  prorision  of  said  section,  the  following  words:  'And  perique  tobacco 
may  be  sold  by  the  manufacturer  or  producer  thereof,  m  the  form  of  carrottes,  directly 


struck  out  the  sixth  paragraph  and  inserted  other  provisions  in  place  thereof. 
iQAo  ^**  ®*^^  further  amended  to  read  as  given  in  the  text  by  the  Tariff  Act  of  Aug.  5, 
1909,  ch.  6,  §  30,  36  Stat.  L.  108,  which  section  was  expressly  saved  from  repeal  by 
the  Underwood  Tariff  Act  of  Oct.  3,  1916,  ch.  16,  |  IV  S,  38  Stat.  L.  301. 

Objects  of  this  and  other  sections. —  other  cigars  of  smaller  size,  as  the  tobacco 
This  section  and  R.  S.  sees.  3244  (9)  noted  is  laid  without  a  twist»  but  the  grade  is 
in  vol.  3,  p.  1051,  and  3368  infra,  p.  144,  inferior  to  that  known  as  manufactured, 
"sought  to  accomplish  two  objects:  and  they  are  not  sold  as  such,  but  gen- 
first,  the  taxation  of  all  forms  of  manu-  erally  for  the  purpose  of  ornament  or  as 
factured  tobacco,  including  also  the  waste  a  novelty.  Upon  the  question  whether 
or  scrap  arising  therefrom;  and,  second,  they  were  to  be  classified  as  cigars  or  as 
the  complete  accounting  by  the  manu-  manufactured  tobaicco,  the  court  charged 
facturer  for  all  the  product  of  his  the  jury  that  the  fact  that  they  could  be 
factory,  including  the  waste."  Seeber-  smoked  did  not  altogether  determine  their 
ger  0.  Castro,  (1893)  153  U.  S.  32,  14  character,  and  that  if  that  waa  not  their 
S.  Ct.  766,  38  U.  S.   (L.  ed.)  624.  principal  use,  but  if  they  were  used  for 

How  affected  by  R.  S.  sec  3397. —  The  some  other  purpose,  they  were  not  to  be 

requirement  of  R.  S.  sec.  3397,  infra,  p.  taken   as   the  cigars  meant  by  the  Act 

168,  that  certain  numbers  and  names  be  of  Congress,  as  the  Act  applies  only  to 

burned  into  cigar  boxes  with  a  branding  such  articles  as  are  commonlv  known  as 

iron    before    removing    them    from    the  "cigars."     D*£strinoz  v.  Gerker,   (1890) 

manufactory,  does  not  affect  the  provision  43  Fed.  286. 

of  this  section  as  to  the  use  of  wood,         Carrying  on  of  manufacture  and  sale  at 

metal,  paper,  etc.,  separately  or  in  com-  retail    of    cigars. —  Hie    manufacture    of 

bination,  for  packing  tobacco,  snuff,  and  cigars  and  tobacco  and  the  sale  at  retail 

cigars.     (1876)   15  Op.  Atty.-C^i.  516.  of  cigars  and  manufactured  tobacco  can- 

^Cigars"  as  including  Jumbo  cigar. —  not  be  lawfully  carried  on  at  the  same 

An  article  known  as  a  "Jumbo"  cigar,  time  and  in  the  same  place.     (1878)    16 

which  is  bought,  sold,  and  used  in  trade  Op.  Atty.-Gen.    89.     See   U.   S.   v.  Neid, 

under   that   name,   could   be   smoked   as  (1870)  27  Fed.  Cas.  No.  15,860. 

Sec.  3363.  [Tobacco  and  snuff  to  be  sold  only  in  prescribed  packages 
—  penalty.]  No  manufactured  tobacco  shall  be  sold  or  offered  for  sale 
unless  put  up  in  packages  and  stamped  as  prescribed  in  this  chapter,  except 
at  retail  by  retail  dealers  from  packages  authorized  by  section  thirty-three 
hundred  and  sixty-two  of  the  Revised  Statutes ;  and  every  person  who  sells 
or  offers  for  sale  any  snuff  or  any  kind  of  manufactured  tobacco  not  so 
put  up  in  packages  and  stamped  rfiall  be  fined  not  less  than  five  hundred 
dollars  nor  more  than  five  thousand  dollars,  and  imprisoned  not  less  than 
six  months  nor  more  than  two  years.    [R,  8.] 

^  The  provisions  above  given  were  substituted  by  Act  of  Oct.  1,  1890,  ch.  1244,  {  81,  26 
Stat.  L.  619,  for  the  section  as  originally  enacted,  which  was  as  follows: 

*'  ^Ec.  3363.  No  manufactured  tobacco  shall  be  sold  or  offered  for  sale  unless  put  up 
in  packages  and  stamped  as  prescribed  m  this  chapter,  except  at  retail  by  retail  dealers 
from  wooden  packages  stamped  as  provided  in  this  chapter;  and  every  person  who  sells 
or  offers  for  sale  any  snuff,  or  any  kind  of  manufactured  tobacco,  not  so  put  up  in 
packages  and  stamped,  shaU  be  fined  not  less  than  five  hundred  dollars  nor  more  than 
five  thousand  dollars,  and  imprisoned  not  less  than  six  months  nor  more  than  two 
years."  Act  of  July  20.  1868,  ch.  lSt>,  15  Stat.  L.  159. 
*    R.  S.  sec.  3362  mentioned  in  this  section  is  given  supra,  p.  141. 
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*  Except  at  retail." — ^A  sale  of  manufac- 
tured tobacco  by  one  retail  dealer  to 
another  to  sell  again  is  a  retailing  within 
the  excepting  clause  of  this  section,  and 
does  not  subject  the  vendor  to  the  pen- 
alties of  the  statute.  Whatever  penalties 
the  vendee  might  incur  if  he  should  sell 
or  offer  to  sell  the  tobacco,  he  must 
answer  for  his  own  acts,  but  the  vendor 
has  committed  no  wrong.  U.  S.  v.  Jen- 
kinson,  (1883)   15  Fed.  903. 

A  sale  at  retail  need  not  be  made  di- 
rectly and  literally  from  the  package, 
and  a  retail  dealer  brings  himself  within 
the  excepting  clause  of  this  section  when 
he  follows  the  practice  of  storing  the 
original  padcages  of  plug  tobacco  in  a 
room  in  the  rear  of  lus  drug  store,  and 
from  time  to  time,  as  his  business  re- 
quires, cutting  plugs  from  the  packages 
and  exposing  them  for  sale  in  a  show- 
case in  the  front  store,  the  package  itself 
remaining  in  the  back  room.  U.  S.  v. 
Veazie,  ^  1881 )  6  Fed.  867. 

Payment  of  tax  as  of  what  time. — 
From  the  provisions  of  this  section  and 


R.  S.  sees.  3365,  9upra,  p.  136,  and  3372, 
tn/rot,  p.  147,  it  is  verv  plain  that,  though 
no  sale  or  removal  of  manufactured 
tobacco  can  be  lawfully  made  without  the 
prepayment  of  the  tax  thereon,  it  is  en- 
tirely lawful  for  the  manufacturer  to  pay 
such  taxes  at  anj  time  before  a  sale  or 
removal,  and  entirely  lawful  for  the  col- 
lector to  receive  the  tax  by  the  sale  of 
the  stamps  when  applied  for.  Franks  t?. 
Robards  Tobacco  Co.  (C.  C.  A.  1901) 
112  Fed.  784u  60  C.  C.  A.  627. 

Manufacture  and  sale  at  retail  at  same 
time  and  place. —  The  manufacture  of 
cigars  and  tobacco  and  the  sale  at  retail 
of  cigars  and  manufactured  tobacco  can- 
not be  lawfully  carried  on  at  the  same 
time  and  in  the  same  place.  (1878)  16 
Op.  Atty.-Gen.  89.  See  U.  S.  V.  Neid, 
(1870)   27  Fed.  Gas.  No.  16,860. 

It  was  held,  under  the  Act  of  July  so, 
x868,  that  the  last  clause  of  section  78 
contained  no  exception  incorporated 
with  it  to  be  negatived  in  an.  indictment 
founded  upon  it.  U.  S.  v,  Imsand,  (1869) 
1  Woods  581,  26  Fed.  Gas.  No.  16,439. 


Sec.  3364.  [Label  and  notice  on  packages  of  tobacco  and  snnff.] 

Every  manufacturer  of  tobacco  or  snuff  shall,  in  addition  to  all  other 
requirements  of  this  Title  relating  to  tobacco,  print  on  each  package,  or 
securely  aflSx,  by  pasting,  on  each  package  containing  tobacco  or  snuff 
manufactured  by  or  for  him,  a  label,  on  which  shall  be  printed  the  pro- 
prietor's  or  manufacturer's  name,  the  number  of  the  manufactory,  the 
district  and  State  in  which  it  is  situated,  and  these  words : 

''Notice. —  The  manufacturer  of  this  tobacco  has  complied  with  all 
requirements  of  law.  Every  person  is  eautioned,  under  the  penalties  of 
law,  not  to  use  this  package  for  tobacco  again." 

Every  manufacturer  of  tobacco  who  neglects  to  print  on  or  aflSx  such 
label  to  any  package  containing  tobacco  made  by  or  for  him,  or  sold  or 
offered  for  sale  by  or  for  him,  and  every  person  who  removes  any  such 
label  so  affixed  from  any  such  package,  shall  be  fined  fifty  dollars  for  each 
package  in  respect  to  which  such  offense  shall  be  committed.     [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  156. 

Section  3364  above  given  is  from  title  XXXV  of  the  Revised  Statutes  relating  to 
"  Internal  Revenue,**  which  comprises  sections  3140-3465. 

Further  provisions  with  respect  of  labels  were  made  by  the  Act  of  March  3,  1883, 
cL  121,  {  5,  infra,  p.  158. 

R.  S.  sec.  3365.    This  section  was  as  follows: 

"  Sbo.  3365.  The  Commissioner  of  Internal  Revenue  maj,  in  any  case,  allow  snuff 
and  smoking-tobacco  manufactured  before  July  twenty,  eighteen  hundred  and  sixty- 
eight,  not  in  wooden  packages,  to  be  stamped  and  sold  in  the  original  packages,'* 

Act  of  April  10,  1869,  ch.  18,  16  Stat.  L.  44. 

It  must  be  considered  as  temporary  and  expired. 

Sec.  3366.  [Purchasing  tobacco  and  snnff  not  branded  or  marked  — 
penalty.]  Every  person  who  purchases,  or  receives  for  sale,  any  manu- 
factured tobacco  or  snuff  which  has  not  been  branded  or  stamped  according 
to  law,  shall  be  liable  to  a  penalty  of  fifty  dollars  for  each  offense.    [B,  8.] 


Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  263;  Act  of  July  13,  1866,  ch.  184,  14  Stat 
L.  126;  Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  156. 
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Sec.  3367.  [Buying  tobacco  or  snnff  from  maaufacturer  wbo  has  not 
paid  special  tax.]  Every  person  who  purchases,  or  receives  for  sale,  any 
manufactured  tobacco  or  snuff  from  any  manufacturer  who  has  not  paid 
the  special  tax,  shall  be  liable  for  each  offense  to  a  penalty  of  one  hundred 
dollars,  and  to  a  forfeiture  of  all  the  articles  aforesaid  so  purchased  or 
received,  or  of  the  full  value  thereof.    [B.  8.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  263;  Act  of  July  13,  1866,  ch.  184,  14  Stat 
L.  126. 

Special  taxes  on  manufacturers  were  repealed  by  the  Act  of  Oct.  1,  1890,  ch.  1244, 
i  26,  infra,  p.  159,  but  were  imposed  by  the  Revenue  Act  of  Oct.  22,  1914,  ch.  331,  f  4, 
vol.  3,  .p.  1067. 


Sec.  3368.  [Tax  on  tobacco  and  snufT.]  Upon  tobacco  and  snuff  manu- 
factured and  sold,  or  removed  for  consumption  or  use,  there  shall  be  levied 
and  collected  the  following  taxes : 

"  On  snuff,  manufactured  of  tobacco  or  any  substitute  for  tobacco, 
ground,  dry,  damp,  pickled,  scented,  or  otherwise,  of  all  descriptions,  when 
prepared  for  use,  a  tax  of  eight  cents  per  pound.  And  snuff  flour,  when 
sold,  or  removed  for  use  or  consumption,  shall  be  taxed  as  snuff,  and  shall  be 
put  up  in  packages  and  stamped  in  the  same  manner  as  snuff. 

'*  On  all  chewing  and  smoking  tobacco,  fine-cut,  cavendish,  plug,  or 
twist,  cut  or  granulated,  of  every  description ;  on  tobacco  twisted  by  hand 
or  reduced  into  a  condition  to  be  consumed,  or  in  any  manner  other  than 
the  ordinary  mode  of  drying  and  curing,  prepared  for  sale  or  consumption, 
even  if  prepared  without  the  use  of  any  machine  or  instrument,  and  without 
being  pressed  or  sweetened;  and  on  all  fine-cut  shorts  and  refuse  scraps, 
clippings,  cuttings,  and  sweepings  of  tobacco,  a  tax  of  eight  cents  per 
pound.     [B,  8.] 

This  section  has  been  directly  amended  from  time  to  time  or  superseded  by  proyisions 
of  the  successive  tariff  and  revenue  acts,  increasing  or  reducing,  as  the  case  may  be,  the 
tax  on  tobacco  and  snuff.  These  acts  were  as  follows:  Act  of  March  3,  1875,  ch.  127, 
§  2,  18  Stat.  L.  339;  Act  of  March  1,  1879,  ch.  126,  {  14,  20  Stat.  L.  343;  Act  of  March 
3,  1883,  ch.  121,  §  4,  22  Stat.  L.  489;  Act  of  Oct.  1,  1890,  ch.  1244,  S  30,  26  Stat.  L. 
619;  Act  of  June  13,  1898,  ch.  448,  8  3,  30  Stat.  L.  449,  and  the  Act  of  April  12,  1902, 
ch.  600,  8  3,  32  Stat.  L.  96.  These  Acts  were  superseded  by  the  re-enactment  of  the 
original  section  in  the  same  words  —  except  the  rate  of  tax  —  by  the  Tariff  Act  of 
Aug.  5,  1909,  ch.  6,  8  31,  36  Stat.  L.  109,  which  section  was  saved  from  repeal  by  the 
Underwood  Tariff  Act  of  Ckst.  3,  1913,  ch.  16,  8  IV  S,  38  Stat.  L.  301. 


Objects  of  this  and  other  sections. — 
This  section  and  R.  S.  sees.  3244  (9)  noted 
in  vol.  3,  p.  1061,  and  3262,  supra,  p.  29, 
"  sought  to  accomplish  two  objects :  first 
the  taxation  of  all  forms  of  manufac- 
tured tobacco,  including  also  the  waste 
or  scrap  arising  therefrom;  and,  second, 
the  complete  accounting  by  the  manufac- 
turer for  all  the  product  of  his  factory, 
including  the  waste."  Seeberger  v.  Cas- 
tro, (1893)  153  U.  S.  32,  14  S.  Ct.  766, 
38  U.  S.    (L.  ed.)    624. 

Completed  sale,  etc.,  as  necessary  pre- 
liminary to  accruing,  etc.,  of  tax. — A 
completed  sale  or  a  completed  removal  of 
the  manufactured  article  is  a  necessary 
preliminary  to  the  accruing,  assessment 
and  payment  of  the  tax.  U.  S.  v.  Quantity 
of  Tobacco,  etc.,  (1872)  6  Ben.  68,  27  Fed. 
Cas.  No.  16,106. 


"Snuff"  as  synonsnnous  with  "gran- 
ulated tobacco." — "  Granulated  tobacco  " 
is  not  synonvmous  with  *'  snuff."  Venable 
V,  Richards,*  (1881)  106  U.  S.  636,  26  U. 
S.    (L.  ed.)    1196. 

Authority  to  impose  additional  tax. — 
The  tax  on  manufactured  tobacco  is  a  tax 
on  an  article  manufactured  for  consump* 
tion,  and  imposed  at  a  period  interme^ 
diate  the  commencement  of  manufacture 
and  the  final  consumption  of  the  article, 
and  is  an  excise  tax  within  the  generally 
accepted  meaning  of  that  term,  and  it  is 
within  the  power  of  Congress  to  impose 
an  additional  excise  tax  while  the  con- 
sumable articles  are  in  the  hands  of  the 
manufacturer  or  any  intermediate  dealer, 
and  before  they  reach  the  consumer.  Pat> 
ton  r.  Brady,  (1901)  184  U.  S.  608,  22 
S.  Ct.  493,  46  U.  S.  (L.  ed.)  713. 
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Imported  scrap  tobacco  waa  held  to  be 
dutiable  as  manufactured  tobacco  under 
the  Act  of  March  3,  1883,  ch.  121,  22 
Stat.  L.  480.  (1884)  17  Op.  Atty.-Gen. 
640. 

Amendment  increasing  tax,  when  effect- 
ive.—  In  Burgess  v.  Salmon,  (1878)  97 
U.  S.  381,  24  U.  S.  (L.  ed.)  1104,  affirm- 
ing (1875)  1  Hughes  356,  21  Fed.  Cas. 
No.  12,262,  the  facts  showed  that  in  the 
forenoon  of  March  3,  1876,  A.  stamped, 
sold,  and  removed  for  consumption  or  use 
from  the  place  of  manufacture  certain 
tobacco,  which  imder  this  section  was 
subject  to  a  tax  of  twenty  cents  per 
pound.  On  the  afternoon  pf  that  day, 
the  President  approved  the  Act  of  March 
3,  1875  (18  Stat.  339),  increasing  the  tax 
to  twenty-four  cents  per  pound,  but  pro- 
viding that  such  increase  should  ''not 
apply  to  tobacco  on  which  the  tax  under 
existing  laws  shall  have  been  paid  when 
this  act  takes  effect."  It  was  held  that 
the  increase  of  tax  under  that  Act  did 
not  apply  to  the  tobacco  so  stamped,  sold, 
and  removed! 

Construction  of  Act  of  April  la,  190a, 
sees.  3  and  4 — Rules  a/nd  regulaiiana  r»- 
garding  rebates, —  The  rules  and  regula- 
tions prescribed  by  the  commissioner  of 
internal  revenue  on  April  28,  1902,  pro- 
viding for  claims  for  rebate  of  taxes  paid 
on  manufactured  tobacco  and  snuff,  as  au- 
thorized by  section  3,  are  not  objectionable 
for  unreasonableness.  Powell  t?.  U.  S., 
(1905)    135  Fed.  881. 

Noncompliance  voith  rules. — A  bank- 
rupt's trustee  was  not  entitled  to  recover 
rebates  of  internal  revenue  on  tobacco  and 
snuff  manufactured  by  the  bankrupt,  aa 
authorized  by  section  3,  where  there  was 
evidence  tending  to  show  that  the  bank- 
rupt's claim  was  fraudulent  and  there 
was  a  failure  to  comply  with  the  rules 
and  r^ulations  prescribed  therefor  by  the 
commissioner  of  internal  revenue.  Powell 
V.  U.  S.,  (1905)   135  Fed.  881. 

Review  by  Circuit  Court. —  In  proceed- 


ings to  recover  a  tobacco  rebate  aa  au- 
thorized by  section  4,  the  whole  claim 
having  accrued  since  the  passage  of  the 
Tucker  Act  (Act  March  3,  1887,  ch.  359, 
24  Stat.  L.  505),  as  amended  by  Act  June 
27,  1898,  ch.  503,  30  Stat.  L.  494  (re- 
pealed by  the  Judicial  Code  and  embodied 
in  ch.  7  thereof;  see  Judiciabt),  a  rejec- 
tion of  the  claim  by  the  commissioner  of 
internal  revenue  is  reviewable  by  the 
Circuit  Ck>urt  under  suoh  Act.  Hyams  v. 
U.  S.,  (1905)  139  Fed.  997,  affirmed 
(1906)   146  Fed.  15,  76  C.  C.  A.  523. 

Evidence. —  Where,  in  a  suit  for  tooacco 
rebate,  as  authorized  by  section  4,  claim- 
ant presented  four  witnesses,  who  testi- 
fied explicitly  to  the  amount  of  tobacco 
claimed  for,  and  such  testimony  was  im- 
contradicted,  the  mere 'fact  that  the  gov- 
ernment claimed  that  the  space  in  tlie 
stores  was  obviously  inadequate  for  hold- 
ing the  amount  of  tobacco  testified  to  was 
held  to  be  insufiicient  to  show  that  the 
claim  was  fraudulent.  Hyams  1?.  U.  S., 
(1905)  139  Fed.  997,  affirmed  (1906)  146 
Fed.  15,  76  C.  C.  A.  523. 

Conditions  precedent. — A  strict  compli- 
ance with  a  clause  in  instructions  on  the 
back  of  a  blank  proof  for  tobacco  rebate, 
requiring  the  witnesses  at  the  time  of 
taking  the  inventory  each  to  count  the 
packages  of  the  several  denominations 
mentioned  in  tiie  inventory,  keep  a  sepa- 
rate account  of  the  same  on  separate  sheets 
of  paper,  make  computations,  etc.,  was 
held  not  to  be  a  condition  precedent  to 
the  claimant's  right  to  the  rebate  author- 
ized by  section  4.  Hyams  v.  U.  S.,  ( 1905) 
139  Fed.  997,  affirmed  (1906)  146  Fed.  16, 
76  C.  C.  A.  523. 

Rules  and  regulations  adopted  in  accord- 
ance with  section  4,  which  made  it  an 
absolute  prerequisite  to  the  recovery  of 
the  rebate  that  the  proofs  offered  the 
executive  officers  should  be  satisfactory 
to  them  were  held  to  be  invalid  as,  applied 
to  this  case.  U.  S.  v.  Hyams,  (C.  6.  A. 
1906)   146  Fed.  15,  76  C  C.  A.  523. 


Sec.  3369.  [Stamps,  how  prepared,  furnished,  and  sold.]  The  Com- 
missioner of  Internal  Revenue  shall  cause  to  be  prepared  suitable  and 
special  stamps  for  the  payment  of  the  tax  on  tobacco  and  snuff,  which  shall 
indicate  the  weight  and  class  of  the  article  on  which  payment  is  to  be  made, 
and  shall  be  aflfixed  and  canceled  in  the  mode  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  and  stamps  when  used  on  any  wooden  package 
shall  be  canceled  by  sinking  a  portion  of  the  same  into  the  wood  with  a 
steel  die,  and  also  such  export-stamps  as  are  required  by  law.  Such  stamps 
shall  be  furnished  to  the  collectors  requiring  them,  and  each  collector  shall 
keep  at  all  times  a  supply  equal  in  amount  to  three  months'  sale  thereof, 
and  shall  sell  the  same  only  to  the  manufacturers  of  tobacco  and  snuff  in 
their  respective  districts  who  have  given  bonds  as  required  by  law,  and  to 
owners  or  consignees  of  tobacco  or  snuff,  iipop  the  requisition  of  the  proper 
custom-house  officer  having  the  custody  of  such  tobacco  or  snuff;  and  to 
persons  required  by  law  to  affix  the  same  to  tobacco  or  snuff  on  hand  on  the 
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first  day  of  January,  eighteen  hundred  and  sixty-nine.  And  every  col- 
lector shall  keep  an  account  of  the  number,  amount,  and  denominate  values 
of  stamps  sold  by  him  to  each  manufacturer  or  other  person  aforesaid: 
Provided,  That  such  stamps  as  may  be  required  to  stamp  tobacco,  snuflf, 
or  cigars,  sold  under  distraint  by  any  collector  of  internal  revenue,  or  for 
stamping  any  tobacco,  snuflf,  or  cigars  which  may  have  been  abandoned, 
condemned,  or  forfeited,  and  sold  by  order  of  court  or  of  any  Government 
oflScer  for  the  benefit  of  the  United  States,  may,  under  such  rules  and  regu- 
lations as  the  Commissioner  of  Internal  Revenue  shall  prescribe,  be  used  by 
the  collector  making  such  sale,  or  furnished  by  a  collector  to  a  United 
States  marshal,  or  to  any  other  Government  oflScer  making  such  sale  for  the 
benefit  of  the  United  States,  without  making  payment  for  said  stamps  so 
used  or  delivered;  and  any  revenue-collector  using  or  furnishing  stamps 
in  manner  as  aforesaid,  on  presenting  vouchers  satisfactory  to  the  Com- 
missioner of  Internal  Revenue,  shall  be  allowed  credit  for  the  same  in 
settling  his  stamp-account  with  the  Department:  And  provided  further, 
That  in  case  it  shall  appear  that  any  abandoned,  condemned,  or  forfeited 
tobacco,  snuflf,  or  cigars,  when  oflfered  for  sale,  will  not  bring  a  price  equal 
to  the  tax  due  and  payable  thereon,  such  goods  shall  not  be  sold  for  con- 
sumption in  the  United  States;  and  upon  application  made  to  the  Com- 
missioner of  Internal  Revenue,  he  is  authorized  and  directed  to  order  the 
destruction  of  such  tobacco,  snuflf,  or  cigars  by  the  oflScer  in  whose  custody 
and  control  the  same  may  be  at  the  time,  and  in  such  manner  and  under 
such  regulations  as  the  Commissioner  of  Internal  Revenue  may  prescribe. 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  156;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  253. 

The  word  **  tax,"  in  the  further  proviso,      U.  S.  v.  Fifty-nine  Demijohns  Aguadiente, 
is  only  intended  to  apply  to  internal  rev-      etc.,  (1889)   39  Fed.  401. 
enue,  and  does  not  include  import  duties. 

Sec.  3370.  [Tobacco  maaufactnred  by  one  person  for  another,  or  on 
shares  —  stamps,  by  whom  aflSxed  —  fraud  in  such  cases.]  Whenever 
tobacco  or  snuff  of  any  description  is  manufactured,  in  whole  or  in  part, 
upon  commission  or  shares,  or  the  material  from  which  any  such  articles 
are  made,  or  are  to  be  made,  is  ftirnished  by  one  person  and  made  or  manu- 
factured by  another,  or  the  material  is  furnished  or  sold  by  one  person  with 
an  understanding  or  agreement  with  another  that  the  manufactured  article 
is  to  be  received  in  payment  therefor  or  for  any  part  thereof,  the  stamps 
required  by  law  shall  be  aflfixed  by  the  actual  maker  or  manufacturer  before 
the  article  passes  from  the  place  of  making  or  manufacturing.  And  in 
case  of  fraud  on  the  part  of  either  of  said  persons  in  respect  to  said  manu- 
facture, or  of  any  collusion  on  their  part  with  intent  to  defraud  the  revenue, 
such  material  and  manufactured  articles  shall  be  forfeited  to  the  United 
States ;  and  each  party  to  such  fraud  or  collusion  shall  be  deemed  guilty  of  s 
misdemeanor,  and  be  fined  not  less  than  one  hundred  dollars  nor  more  than 
five  thousand  dollars,  and  imprisoned  for  not  less  than  six  months  nor  more 
than  three  years.     [R,  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  168. 

Sec.  3371.  [Estimated  tax  on  tobacco,  snuff,  and  cigars  sold  without 
stamps.]    Whenever  any  manufacturer  of  tobacco,  snuff,  or  cigars,  sells,  or 
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removes  for  sale  or  consumption,  any  tobacco,  snuff,  or  cigars,  upon  which 
a  tax  is  required  to  be  paid  by  stamps,  without  the  use  of  the  proper  stamps, 
it  shall  be  the  duty  of  the  Commissioner  of  Internal  Revenue,  within  a 
period  of  not  more  than  two  years  after  such  sale  or  removal,  upon  satis- 
factory proof,  to  estimate  the  amount  of  tax  which  has  been  omitted  to  be 
paid,  and  to  make  an  assessment  therefor,  and  certify  the  same  to  the  col- 
lector. The  tax  so  assessed  shall  be  in  addition  to  the  penalties  imposed 
by  law  for  such  sale  or  removal :  Provided,  however,  That  no  such  assess- 
ment shall  be  made  until  and  after  notice  to  the  manufacturer  of  the  alleged 
sale  and  removal  to  show  cause  against  said  assessment;  and  the  Commis- 
sioner of  Internal  Revenue  shall,  upon  a  full  hearing  of  all  the  evidence, 
determine  what  assessment,  if  any  should  be  made.     [B.  S.] 

J^5  above  provisions  were  substituted  by  Act  of  March  1,  1879,  eh.  126,  20  Stat.  L. 
346,  for  the  section  as  originally  enacted,  which  was  as  follows: 

"  Sec.  3371.  Whenever  any  manufacturer  of  tobacco,  snuff,  or  cigars,  sells,  or  removes 
for  sale  or  consumption,  any  tobacco,  snuff,  or  cigars  upon  which  a  tax  is  required  to  be 
paid  by  stamps,  without  the  use  of  the  proper  stamps,  it  shall  be  the  duty  of  the  Com- 
missioner of  Internal  Revenue,  within  a  period  of  not  more  than  two  years  after  such 
sale  or  removal,  upon  such  information  as  he  can  obtain,  to  estimate  the  amount  of 
tax  which  has  been  omitted  to  be  paid,  and  to  make  an  assessment  therefor,  and  certify 
the  same  to  the  collector.  The  tax  so  assessed  shall  be  in  addition  to  the  penalties 
imposed  by  law  for  such  sale  or  removal."  Act  of  July  20,  1868,  ch.  186,  15  Stat.  L. 
152 ;  Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  252. 

Further  provisions  with  respect  of  this  subject  were  made  by  the  Act  of  Aug.  27, 
1894,  ch.  349,  S  47,  infra,  p.  325. 


Large  dgan. —  Returns  showing  the 
use  of  about  thirty -eight  pounds  of  leaf 
tobacco  for  everj^  thousand  cigars,  whereas 
one  thousand  cigars  of  the  ordinary  size 
ought  to  be  reported  for  about  every 
twenty-three  or  twenty-four  pounds  of 
leaf  tobacco,  justified  the  commissioner 
in  assessing  for  a  deficiency  of  tax,  and 
in  calling  upon  the  manufacturer  for  an 
explanation,  but  the  court  diarged  that 


it  was  the  duty  of  the  jury  to  find  whether 
or  not  the  presumption  raised  against  the 
manufacturer  by  tne  returns  had  been  re- 
butted by  evidence  tending  to  show  that 
most  of  the  cigars  were  of  a  large  size, 
and  that  the  general  average  of  his  manu- 
facture was  larger  in  size  than  ordinarily 
made.  U.  S.  r.  Appel,  (1876)  24  Fed.  Cas. 
No.  14,462. 


Sec.  3372.  [Semoving  unlawfiilly,  sdling  without  rtamps,  or  payment 
of  tax,  or  giving  bond,  making  false  entries,  etc.]  Every  manufacturer  of 
tobacco  or  snuff  who  removes,  otherwise  than  as  provided  by  law,  or  sells, 
without  the  proper  stamps  denoting  the  tax  thereon,  or  without  having 
paid  the  special  tax,  or  given  bond  as  required  by  law,  any  tobacco  or 
snuff,  or  who  makes  false  and  fraudulent  entries  of  manufactures  or  sales 
of  tobacco  or  snuff,  or  makes  false  or  fraudulent  entries  of  the  purchase 
or  sales  of  leaf -tobacco,  tobacco-stems,  or  other  material,  or  who  aflSxes  any 
false,  forged,  fraudulent,  spurious,  or  counterfeit  stamp,  or  imitation  of 
any  stamp,  required  by  law,  or  any  stamp  required  by  law  which  has  been 
previously  used,  to  any  box  or  package  containing  any  tobacco  or  snuff, 
shall,  in  addition  to  the  penalties  elsewhere  provided  by  law  for  such 
offenses,  forfeit  to  the  United  States  all  the  raw  material  and  manufactured 
or  partly  manufactured  tobacco  and  snuff,  and  all  machinery,  tools,  imple- 
ments, apparatus,  fixtures,  boxes,  and  barrels,  and  all  other  materials  which 
may  be  found  in  his  possession,  in  his  manufactory,  or  elsewhere.     [B.  S.] 


Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  156;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
I1.253. 
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manufacturer  shall  obtain  a  certificate  from  the  collector  of  the  district,  who  is  hereby 
directed  to  issue  the  same,  setting  forth  the  kind  and  number  of  machines,  presses, 
anuff -mills,  hand-mills,  or  other  mills  and  machines  as  aforesaid,  for  which  the  bond 
has  been  given,  which  certificate  shall  be  posted  in  a  conspicuous  place  within  the 
manufactory.  And  every  tobacco-manufacturer  who  neglects  or  refuses  tm  obtain  such 
certificate,  or  to  keep  the  same  posted  as  hereinbefore  provided,  shall  be  fined  not  less 
than  one  hundred  dollars  or  more  than  five  hundred  dollars.  And  every  person  who 
manufactures  tobacco  or  snuff  of  any  description  without  first  giving  bona,  as  herein 
required,  shall  be  fined  not  less  than  one  thousand  dollars  nor  more  than  five  thousand 
dollars,  and  imprisoned  for  not  less  than  one  or  more  than  five  years."  Act  of  July 
20   1868,  ch.  186,  16  SUt.  L.  153;  Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  253. 

A  typographical  error  in  the  original  section  was  corrected  by  Act  of  Feb.  27,  1877, 
ch.  69,  19  Stat.  L.  248. 

Payment   of   tax   as   of   what   time. —  tirely  lawful  for  the  manufacturer  to  pay 

From  the  provisions  of  this  section  and  such  taxes  at  anv  time  before  a  salo  or 

R.    S.    sees.    3363    and    3372,   infra,    pp.  removal,  and  entirely  lawful  for  the  col- 

142,  147,  it  is  verv  plain  that  though  no  lector  to  receive  the  tax  by  the  sale  o( 

sale  or  removal  of  manufactured  tobacco  the  stamps  when  applied  for.     Franka  v. 

can  be  lawfully  made  without  the  pre-  Robards  Tobacco  Co.,  (C.  G.  A.  1901)  112 

payment   of   the  tax   thereon,   it   is  en-  Fed.  784,  50  C.  C.  A.  527. 


Sec.  3356.  [Sign  to  be  put  up  by  manufacturer — penalty  for  omis- 
fdon.]  Every  manufacturer  of  tobacco  and  snufE  shall  place  and  keep  on 
the  side  or  end  of  the  building  wherein  his  business  is  carried  on,  so  that 
it  can  be  distinctly  seen,  a  sign,  with  letters  thereon  not  less  than  three 
inches  in  length,  painted  in  oil-colors  or  gilded,  giving  his  full  name  and 
business.  And  every  person  who  neglects  to  comply  with  the  require- 
ments of  this  section  shall  be  fined  not  less  than  one  hundred  dollars  or 
more  than  five  hundred  dollars.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  154. 

Sec  3357.  [Becord  of  manufacturers  to  be  kept  by  collector.]  Every 
collector  shall  keep  a  record,  in  a  book  or  books  provided  for  that  purpose, 
to  be  open  to  the  inspection  of  only  the  proper  officers  of  internal  revenue, 
including  deputy  collectors  and  internal-revenue  agents,  of  the  name  and 
residence  of  every  person  engaged  in  the  manufacture  of  tobacco  or  snuflf 
in  his  district,  the  place  where  such  manufacture  is  carried  on,  and  the 
number  of  the  manufactory ;  and  he  shall  enter  in  said  record,  under  the 
name  of  each  manufacturer,  a  copy  of  every  inventory  required  by  law 
to  be  made  by  such  manufacturer,  and  an  abstract  of  his  monthly  returns ; 
and  he  shall  cause  the  several  manufactories  of  tobacco  or  snuff  in  his  dis- 
trict to  be  numbered  consecutively,  which  numbers  shall  not  be  thereafter 
changed,  except  for  reasons  satisfactory  to  himself  and  approved  by  the 
Commissioner  of  Internal  Revenue.     [B,  8,] 

As  originally  enacted  this  section  was  as  follows: 

**  Sec.  3357.  Every  collector  shall  keep  a  record,  in  a  book  or  books  provided  for  the 
purpose,  to  be  open  to  the  inspection  of  any  person,  of  the  name  and  residence  of  every 
person  engaged  in  the  manufacture  of  tobacco  or  snuff  in  his  district,  the  place  where 
such  manufacture  is  carried  on,  and  the  number  of  the  manufactory;  and  he  shaU 
enter  in  said  record,  under  the  name  of  each  manufacturer,  a  copy  of  every  inventory 
required  by  law  to  be  made  by  such  manufacturer,  and  an  abstract  of  his  monthly 
returns.  And  he  shall  cause  the  several  manufactories  of  tobacco  or  snuff  in  his  dis- 
trict to  be  numbered  consecutively,  which  numbers  shall  not  thereafter  be  changed." 
Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  154;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L. 
401. 

It  was  amended  by  an  Act  of  June  9,  1880,  ch.  161,  §  2,  21  Stat.  L.  168,  bv  adding 
thereto  the  words  "  except  for  reasons  satisfactory  to  himself  and  approved  by  the 
Commissioner  of  Internal  Revenue." 

It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of  Oct.  1,  1890,  ch.  1244, 
f  33,  26  Stat.  L.  620. 
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Sec.  3358.  [Annnal  inyentory  of  mannf actnrer  —  books  and  monthly 
abstracts  —  penalty.]  Every  person  now  or  hereafter  engaged  in  the 
manufacture  of  tobacco  or  snuff  shall  make  and  deliver  to  the  collector  of 
the  distrid^a  true  inventory,  in  such  form  as  may  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  and  verified  by  his  own  oath,  of  the 
quantity  of  each  of  the  different  kinds  of  tobacco,  snuff-flour,  snuff,  stems, 
scraps,  clippings,  waste,  tin-foil,  licorice,  sugar,  gum,  and  other  materials 
held  or  owned  by  him  on  the  first  day  of  January  of  each  year,  or  at  the 
time  of  commencing  and  at  the  time  of  concluding  business,  if  before  or 
after  the  first  of  January;  setting  forth  what  portion  of  said  goods  and 
materials,  and  what  kinds  were  manufactured  and  produced  by  him,  and 
what  was  purchased  from  others.  The  collector  shall  make  personal  exam- 
ination of  the  stock  sufficient  to  satisfy  himself  as  to  the  correctness  of  the 
inventory,  and  shall  verify  the  fact  of  such  examination  by  oath,  to  be 
indorsed  on  or  affixed  to  the  inventory.  And  every  such  person  shall  keep 
a  book  or  books,  the  forms  of  which  shall  be  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  and  enter  therein  daily  an  accurate  account 
of  all  the  articles  aforesaid  purchased  by  him,  the  quantity  of  tobacco, 
snuff,  and  snuff-flour,  stems,  scraps,  clippings,  waste,  tin-foil,  licorice, 
sugar,  gum,  and  other  material,  of  whatever  description  manufactured, 
sold,  consumed,  or  removed  for  consumption  or  sale,  or  removed  from  the 
place  of  manufacture  in  bond,  and  to  what  district  removed;  also  the 
number  of  net  pounds  of  lumps  of  plug  tobacco  made  in  the  lump-room, 
and  the  number  of  packages  and  pounds  thereof  produced  in  the  press- 
room each  day.  And  he  shall,  on  or  before  the  tenth  day  of  each  month, 
furnish  to  the  collector  a  true  and  complete  abstract  from  such  book, 
verifying  the  same  by  his  oath,  of  all  such  purchases,  sales,  and  removals 
made  during  the  month  next  preceding.  And  whenever  any  such  person 
refuses  or  willfully  neglects  to  deliver  the  inventory,  or  keep  the  account, 
or  furnish  the  abstract  aforesaid,  he  shall  be  fined  not  less  than  five  hun- 
dred dollars  nor  more  than  five  thousand  dollars,  and  imprisoned  not  less 
than  six  months  nor  more  than  three  years.    [22.  8.] 

Act  of  July  20,  1888,  ch.  186,  15  Stat.  L.  155. 


"Manufactured  goods"  means  goods 
the  manufacture  of  which  is  completed, 
80  that  the  goods  are  in  a  condition  to 
be  sold,  and  so  that  aU  that  needs  to  be 
done,  if  a  purchaser  a^s  for  them,  is  to 
deliver  them,  and  it  is  a  clear  violation 
of  law  not  to  keep  an  account  of  goods 
manufactured.  It  is  not  sufficient  to 
keep  an  account  of  sales,  and  to  return 
an  abstract  of  goods  purchased,  sold,  or 
removed.     U.  8.  9.  Quantity  of  Tobacco, 


etc.,  (1871)  5  Ben.  112,  27  Fed.  Ca«.  No. 
16,105. 

"  Removed  for  consumption." — Entering 
a  mass  of  tobacco  for  tax  on  a  certain 
day,  and  taking  it  downstairs  into  the 
retail  counter  department,  is  a  wholly 
illegal  mode  of  doing  business,  and  such 
tobacco  is  not  removed  for  consumption 
within  the  meaning  of  the  law.  U.  S.  v. 
Quantity  of  Tobacco,  etc.,  (1871)  6  Ben. 
112,  27  Fed.  Cas.  No.  16,105. 


Sec.  3359.  [Dealers  in  leaf -tobacco  to  render  statement  of  sales  when 
demanded.]  It  shall  be  the  duty  of  any  dealer  in  leaf-tobacco,  or  in  any 
material  used  in  manufacturing  tobacco  or  snuif ,  on  demand  of  any  ofi&cer 
of  internal  revenue,  to  render  a  true  and  complete  statement,  under  oath,  of 
the  quantity  and  amount  of  such  leaf -tobacco  or  materials  sold  or  delivered 
to  any  person  named  in  such  demand ;  and  in  case  of  refusal  or  neglect  to 
render  such  statement,  or  if  there  is  cause  to  believe  such  statement  to  be 
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the  purpose  of  repacking,  affixing,  and  canceling  such  stamps,  other  than  the 
public  stores  of  the  United  States,  the  collector  of  customs  of  the  port  where 
they  are  entered  shall  designate  a  bonded  warehouse  to  which  they  shall 
be  taken,  under  the  control  of  such  customs  officer  as  he  may  direct.  And 
every  officer  of  customs  who  permits  any  such  articles  to  pass  out  of  his 
custody  or  control  without  compliance  by  the  owner  or  importer  thereof 
with  the  provisions  of  this  section  relating  thereto,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  be  fined  not  less  than  one  thousand  dollars  nor 
more  than  five  thousand  dollars,  and  imprisoned  not  less  than  six  months 
nor  more  than  three  years.  Provided,  That  scraps,  cuttings,  and  clippings 
of  tobacco  imported  from  any  foreign  country  may,  after  the  proper 
customs  duty  has  been  paid  thereon,  be  withdrawn  in  bulk  without  the 
payment  of  the  internal-revenue  tax,  and  transferred  as  material  directly 
to  the  factory  of  a  manufacturer  of  tobacco  or  snuJf,  or  of  a  cigar-manu- 
facturer, under  such  restrictions  and  regulations  as  Aall  be  prescribed  by 
the  Commissioner  of  Internal  Revenue  and  approved  by  the  Secretary  of 
the  Treasury.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  U  158. 

The  proviso  was  added  by  Act  of  March  1,  1879,  ch.  125,  20  Stat.  L.  346. 

Sec.  3378.  [Tobaoeo  and  sirafF  on  hand  before  July  20»  1868 — monthly 
inventories.]  Every  dealer  in  manufactured  tobacco  who  had  on  hand 
more  than  twenty  pounds  of  such  tobacco,  and  every  dealer  in  snnff  who  had 
on  hand  more  than  ten  pounds  of  snuff,  on  the  twentieth  day  of  July,  eigh- 
teen hundred  and  sixty-eight,  whether  manufactured  in  the  United  States 
or  imported  prior  to  that  date,  shall  make,  and  fihall  deposit  with  the  col- 
lector of  the  district,  on  the  first  day  of  every  month,  a  true  and  complete 
inventory,  under  oath,  of  any  such  tobacco  and  snuff,  respectively,  then 
remaining  on  band  and  not  stamped.  The  collector  shall  -make,  and  shall 
transmit  to  the  Commissioner  of  Internal  Revenue,  an  abstract  of  the  sev- 
eral inventories  so  filed  in  his  office.  All  manufactured  tobacco  of  every 
description  shall  be  taken  and  deemed  as  having  been  manufactured  after 
July  twentieth,  eighteen  hundred  and  sixty-eight.    [B.  8.] 

Act  of  July  20,  1S68,  ch.  186,  15  Stat.  L.  159. 

The  proTisions  of  this  and  the  following  R.  S.  sees.  3379,  3380  may  be  regarded  as 
temporary  only. 

Actual    manufacture    before    July    ao^  fixed  by  the  statute  must  be  treated  as 

186$. —  In  U.  S.   r.  Keye«.   (C.  C.  N.  H.  if    manufactured    afterwards,    and    the 

1882)    10  Fed.  876,  it* was  held  that  if  court  could  not  instruct  otherwise.    U.  S. 

actually    manufactured    before    July    20,  r.  Keyes,  (1SS2)   10  Fed.  876. 
1868,    tobacco    on   hand    after    the   time 

Sec.  3379.  [Tobacco,  snnff,  and  cigan  mannfactnrcd  betwaoi  July 
20,  1868,  and  April  10,  1868.]  Any  person  having  in  his  possession  any 
iobaci*o,  snuflP,  or  cigars  manufactured  and  sold,  or  removed  from  the  manu- 
factory or  place  where  they  were  made,  since  July  twenty,  eighteen  hundred 
and  sixty-eight,  and  prior  to  November  twenty-three,  eighteen  hundred  and 
sixty-eiglit.  or  having  in  his  possession  cigars  imported  from  foreign  coun- 
tries, or  withdrawn  from  a  United  States  bonded  warehouse,  at  any  time 
between  the  said  dates,  who  shall,  before  selling  or  offering  for  sale  such 
tobacco,  snuff,  or  cigars,  af!ix  and  cancel  proper  internal-revenue  stamps, 
shall  be  entitled  to  have  refunded  to  him  an  amount  of  tax  previously  paid 
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thereon  equal  to  the  value  of  the  stamps  so  affixed  before  sale  or  offering 
for  sale:  Provided,  That,  prior  to  said  twenty-third  of  November,  eigh- 
teen hundred  and  sixty-eight,  such  tobaceo,  snuflf,  or  cigars,  were  put 
up  in  packages,  and  all  other  requirements  of  law  relating  to  tobacco, 
snuff,  and  cigars  were  complied  with,  in  the  manner  prescribed  by  the 
act  of  July  twenty,  eighteen  hundred  and  sixty-eight.  And  the  Com- 
missioner of  Internal  Revenue,  on  appeal  made  to  him,  may  pay  back 
a  sum  of  money  equal  to  the  value  of  the  stamps  so  affixed,  upon  satisfactory 
evidence  submitted  to  him  that  such  tobacco  or  snuff  was  actually  manu- 
factured and  removed  from  the  place  of  manufacture,  and  that  such  cigars 
were  so  manufactured  and  removed,  or  imported  and  withdrawn  from  a 
bonded  warehouse,  and  the  several  rates  of  tax  imposed  on  such  goods  by 
the  act  of  July  twenty,  eighteen  hundred  and  sixty-eight,  were  assessed 
and  paid,  and  that  the  claimant  had  in  all  respects  complied  with  the 
internal-revenue  laws  as  far  as  they  were  applicable  to  such  articles.  And 
the  Commissioner  of  Internal  Revenue  may  prescribe  such  regulations,  for 
carrying  into  effect  the  provisions  of  this  section,  as  he  may  deem  proper 
and  necessary.    [B.  S.] 

Act  of  April  10,  1869,  ch.  18,  16  Stat.  L.  43. 
See  the  note  to  the  preceding  R.  S.  sec.  3378. 

Sec.  3380.  [Selling  tobacco  or  snuff  as  made  and  tax  paid  before  July 
20,  1868  —  penalty.]  Any  person  who  sells  or  offers  for  sale  any  manu- 
factured tobacco  or  snuff,  representing  the  same  to  have  been  manufactured 
and  the  tax  paid  thereon  prior  to  July  twenty,  eighteen  hundred  and  sixty- 
eight,  when  the  same  was  not  so  manufactured,  and  the  tax  not  so  paid, 
shall  be  liable  to  a  penalty  of  five  hundred  dollars  for  each  offense,  and 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  not  less  than 
five  hundred  dollars  nor  more  than  five  thousand  dollars,  and  be  imprisoned 
not  less  than  six  months  nor  more  than  two  years.    [B.  S.] 

Act  of  July  20,  1868,  ch.  186,  15  SUt.  L.  159. 
See  the  note  to  B.  S.  sec.  3378,  swpra,  p.  150. 

Sec.  3381.  [Peddlers  of  tobacco  —  notice  of  business  and  bond.] 

Every  peddler  of  tobaceo,  before  commencing,  or,  if  he  has  already  com- 
menced, before  continuing  to  peddle  tobacco,  shall  furnish  to  the  collector  of 
his  district  a  statement  accurately  setting  forth  the  place  of  his  residence,  and, 
if  in  a  city  the  street  and  number  of  the  street  where  he  resides,  the  State 
or  States  through  which  he  proposes  to  travel;  also  whether  he  proposes 
to  sell  his  own  manufactures  or  the  manufactures  of  others,  and,  if  he  sells 
for  other  parties,  the  person  for  whom  he  sells.  He  shall  also  give  a  bond 
in  the  sum  of  five  hundred  dollars,  to  be  approved  by  the  collector  of  the 
district,  conditioned  that  he  shall  not  engage  in  any  attempt,  by  himself  or 
by  collusion  with  others,  to  defraud  the  Government  of  any  tax  on  tobacco, 
snuff,  or  cigars;  that  he  shall  neither  sell  nor  offer  for  sale  any  tobacco, 
snuff,  or  cigars,  except  in  original  and  full  packages,  as  the  law  requires  the 
same  to  be  put  up  and  prepared  by  the  manufacturer  for  sale,  or  for 
removal  for  sale  or  consumption,  and  except  such  packages  of  tobacco, 
snuffy  and  cigars  as  bear  the  manufacturer's  label  or  caution  notice,  and  his 
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tobacco.  Every  person  shall  also  be  regarded  as  a  manufacturer  of  tobacco 
whose  business  it  is  to  sell  leaf  tobacco  in  quantities  less  than  a  hogshead, 
case  or  bale;  or  who  sells  directly  to  consumers,  or  to  persons  other  than 
duly  registered  dealers  in  leaf  tobacco,  or  duly  registered  manufacturers 
of  tobacco,  snuS  or  cigars,  or  to  persons  who  purchase  in  packages  for 
export ;  and  all  tobacco  so  sold  by  such  persons  shall  be  regarded  as  manu- 
factured tobacco,  and  such  manufactured  tobacco  shall  be  put  up  and  pre- 
pared by  such  manufacturer  in  such  packages  only  as  the  Commissioner  of 
Internal  Revenue  with  the  approval  of  the  Secretary  of  the  Treasury  shall 
prescribe:  Provided,  That  farmers  and  growers  of  tobacco  who  sell  leaf 
tobacco  of  their  own  growth  and  raising  shall  not  be  regarded  as  manu- 
facturers of  tobacco;  and  so  much  of  section  three  thousand  two  hundred 
and  forty-four  of  the  Revised  Statutes  of  the  United  Stfites,  and  Acts 
amendatory  thereof,  as  are  in  conflict  with  this-  Act  are  hereby  repealed : 
Provided  further,  •  •  •  That  section  thirty-three  hundred  and  sixty-one 
of  the  Revised  Statutes  is  hereby  repealed.    [28  Stat.  L.  568.\ 

This  is  from  the  Revenue  Act  of  Aug.  27,  1894,  ch.  349. 

The  omitted  proviso  of  this  section  amended  an  Act  of  Oct.  1,  1890,  ch.  1244,  |  27, 
26  Stat.  L.  618,  by  striking  out  a  proviso  in  such  section. 

The  first  part  of  this  section  is  similar  to  R.  6.  sec.  3244,  subsection  9,  noted  in 
vol.  3,  p.  1061. 

See  the  following  paragraph  of  the  text. 

Objects   of   this  and  other  sections. —  from;  and,  second,  the  complete  account- 

This  section  and  R.  S.  sees.  3262  and  3268,  ing    by    the    manufacturer    for    all    the 

9upra,  pp.  29,  36,  "  sought  to  accomplish  product    of    his    factory,    including    the 

two  objects:     first,   the   taxation    of   all  waste."    Seeberger  v.  Castro,   (1894)    163 

forms   of   manufactured   tobacco,   includ-  U.  S.  32,  14  S.  Ct.  766,  38  U.  S.  (L.  ed«) 

ing  also  the  waste  or  scrap  arising  there-  624. 


Sec.  35.  [Leaf  tobacco  not  subject  to  tax  —  dealers  in.]  That  un- 
stemmed  leaf  tobacco  in  the  natural  leaf,  in  the  hand,  and  not  manufac- 
tured or  altered  in  any  manner,  raised  and  grown  in  the  United  States, 
shall  not  be  subject  to  any  internal-revenue  tax  or  charge  of  any  kind  what- 
soever, and  it  shall  be  lawful  for  any  person  to  buy  and  sell  such  unstemmed 
tobacco  in  the  leaf,  in  the  hand,  without  payment  of  tax  of  any  kind :  Pro- 
vided, That  any  person,  other  than  the  farmer  or  producer  of  leaf  tobacco, 
who  sells  leaf  tobacco  to  manufacturers  of  tobacco,  snuff  or  cigars  shall  be 
deemed  and  considered  a  dealer  in  leaf  tobacco,  and  become  subject  to  all 
the  provisions  of  section  thirty-two  hundred  and  forty-four,  as  amended 
by  section  fourteen,  Act  of  March  first,  eighteen  hundred  and  seventy-nine, 
and  also  as  amended  by  the  Act  of  March  third,  eighteen  hundred  and 
eighty-three,  and,  further,  shall  be  subject  to  all  the  provisions  of  section 
thirty-three  hundred  and  sixty,  as  amended  by  section  fourteen,  Act  of 
March  first,  eighteen  hundred  and  seventy-nine,  and  of  sections  thirty-three 
hundred  and  fifty-nine  and  thirty-three  hundred  and  ninety-one,  United 
States  Kevised  Statutes. 

Every  person  shall  be  regarded  as  a  retail  dealer  in  leaf  tobacco  whose 
business  it  is  to  sell  leaf  tobacco  in  quantities  of  less  than  an  original  hogs- 
head, case  or  bale ;  or  who  shall  sell  directly  to  consumers  or  to  persons  other 
than  dealers  in  leaf  tobacco  or  to  manufacturers  of  tobacco,  snuff  or  cigars, 
or  to  persons  who  purchase  in  original  packages  for  export. 
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Every  snch  retail  dealer  in  leaf  tobacco  shall  register  with  the  collector  of 
the  district  his  name  or  style,  place  of  residence,  trade  or  business,  and  the 
place  where  such  trade  or  business  is  to  be  carried  on ;  and  a  failure  to  reg- 
ister as  herein  required  shall  subject  such  person  to  a  penalty  of  fifty  dol- 
lars ;  and  every  retail  dealer  in  leaf  tobacco  shall  also  keep  a  book  and  enter' 
therein  daily  his  purchases  of  leaf  tobacco  and  his  sales,  where  such  sales 
amount  to  two  pounds  or  more  to  one  person  in  one  day.  Such  record  shall 
be  kept  written  up  to  date,  and  shall  be  in  such  form  and  contain  such 
entries  as  shall  be  prescribed  by  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  and  such  books  shall 
be  open  at  all  times  for  the  inspeetion  of  any  internal-revenue  o£Scer  or 
agent. 

Any  person  who  has  duly  qualified  as  a  retail  dealer  in  leaf  tobacco  may 
sell  natural  leaf  tobacco  grown  or  raised  in  the  United  States  in  its  condi- 
tion as  cured  on  the  farm,  in  the  hand,  and  not  manufactured  in  any  way, 
except  to  manufacturers  of  tobacco,  snuff  or  cigars,  without  the  payment 
of  any  tax  on  such  leaf  tobacco  whatsoever,  and  so  much  of  section  sixty- 
nine,  tariff  Act  of  August  twenty-seventh,  eighteen  hundred  and  ninety- 
four,  which  took  effect  the  following  day,  and  section  thirty-two  hundred 
and  forty-four,  United  States  Revised  Statutes,  or  any  other  existing  law, 
as  is  inconsistent  with  the  provisions  of  this  Act,  is  hereby  repealed. 

And  it  shall  be  the  duty  of  every  retail  dealer  in  leaf  tobacco,  as  herein 
described,  under  regulations  to  be  prescribed  by  the  Commissioner  of  Inter- 
nal Revenue  with  the  approval  of  the  Secretary  of  the  Treasury,  to  furnish 
on  demand  to  any  internal-revenue  oflBcer  or  other  authorized  agent  of  the 
Treasury  Department  a  true  and  correct  statement,  verified  by  his  oath 
or  affirmation,  of  all  his  sales  of  leaf  tobacco  in  quantities  of  ten  pounds  or 
more  to  any  one  person  in  any  one  day,  with  the  name  and  residence  in 
each  instance  of  the  person  to  whom  sold,  and  any  such  retail  dealer  in  leaf 
tobacco  who  shall  willfully  refuse  to  furnish  such  information  or  keep  the 
book  as  required  herein,  or  who  shaU  knowingly  make  any  false  statements 
or  false  entries  in  such  book  as  to  any  of  the  f afets  aforesaid,  shall  be  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be  liable  to  a  fine  of  fifty  dollars 
for  each  offense :  And  provided  further,  That  nothing  in  this  Act  shall  be 
construed  as  imposing  any  restrictions  whatsoever  upon  the  farmers  or 
growers  of  leaf  tobacco  in  regard  to  the  sales  of  their  leaf  tobacco.  [36 
^iat.  L.  110.] 

This  is  from  the  Tariff  Act  of  Aug.  6,  1909,  ch.  6.  It  was  e3q>re88ly  saved  from 
repeal  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  |  IV  S,  38  Stat  L.  301. 


Vm.   OIOABS   AND    OIOABETTES 

Sec.  3387.  [Manufacturer's  statement  and  bond.]  Every  person  before 
commencing,  or,  if  he  has  already  commenced,  before  continuing,  the  manu- 
facture of  cigars,  shall  furnish,  without  previous  demand  therefor,  to  the 
collector  of  the  district  a  statement  in  duplicate,  under  oath,  setting  forth 
the  place,  and,  if  in  a  city,  the  street  and  number  of  the  street,  where  the 
manufacture  is  to  be  carried  on;  and  when  the  same  are  to  be  manufac- 
tured for,  or  to  be  sold  and  delivered  to,  any  other  person,  the  name  and 
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from  others,  and  shall  verify  said  inventory  by  his  oath  indorsed  thereon. 
The  collector  shall  make  personal  examination  of  the  stock  sufficient  to 
satisfy  himself  as  to  the  correctness  of  the  inventory ;  and  shall  verify  the 
fact  of  such  examination  by  oath  to  be  indorsed  on  the  inventory.  Every 
such  person  shall  also  enter  daily  in  a  book,  the  form  of  which  shall  be 
prescribed  by  the  Commissioner  of  Internal  Revenue,  an  accurate  account 
of  all  the  articles  aforesaid  purchased  by  him,  the  quantity  of  leaf -tobacco, 
cigars,  stems,  or  cigar-boxes,  of  whatever  description,  manufactured,  sold, 
consumed,  or  removed  for  consumption  or  sale,  or  removed  from  the  place 
of  manufacture ;  and  shall,  on  or  before  the  tenth  day  of  each  and  every 
month,  furnish  to  the  collector  of  the  district  a  true  and  accurate  abstract 
from  such  book,  verified  by  his  oath,  of  all  such  purchases,  sales,  and 
removals  made  during  the  month  next  preceding.  In  case  of  refusal  or 
willful  neglect  to  deliver  the  inventory  or  keep  the  account,  or  furnish  the 
abstract  aforesaid,  he  shall  be  fined  not  less  than  five  hundred  dollars  nor 
more  than  five  thousand  dollars,  and  imprisoned  not  less  than  six  months 
nor  more  than  three  years.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  161. 

Sec.  3391.  [Dealers  in  material  for  cigars  to  make  sworn  statement 
when  demanded.]  It  shall  be  the  duty  of  every  dealer  in  leaf-tobacco  or 
material  used  in  manufacturing  cigars,  on  demand  of  any  officer  of  internal 
revenue,  to  render  to  such  officer  a  true  and  correct  statement,  under  oath, 
of  the  quantity  and  amount  of  such  leaf -tobacco  or  materials  sold  or  deliv- 
ered to  any  person  named  in  such  demand,  and  in  case  of  refusal  or  neglect 
to  render  such  statement,  or  if  there  is  cause  to  believe  such  statement  to  be 
incorrect  or  fraudulent,  the  collector  shall  make  an  examination  of  persons, 
books,  and  papers  in  the  manner  provided  in  this  Title  in  relation  to  frauds 
and  evasions.    [B,  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  162. 

Sec.  3392.  [Cigars  and  cigarettes  —  how  packed  —  allowance  to 
employees.]  All  cigars  weighing  more  than  three  pounds  per  thousand 
shall  be  packed  in  boxes  not  before  used  for  that  purpose  containing,  respec- 
tively, five,  ten,  twelve,  thirteen,  twenty-five,  fifty,  one  hundred,  two  hun- 
dred, two  hundred  and  fifty,  or  five  hundred  cigars  each ;  and  every  person 
who  sells,  or  offers  for  sale,  or  delivers,  or  offers  to  deliver,  any  cigars  in 
any  other  form  than  in  new  boxes  as  above  described,  or  who  packs  in  any 
box  any  cigars  in  excess  of  or  less  than  the  number  provided  by  law  to  be 
put  in  each  box,  respectively,  or  who  falsely  brands  any  box,  or  affixes  a 
stamp  on  any  box  denoting  a  less  amount  of  tax  than  that  required  by  law, 
shall  be  fined  for  each  offense  not  more  than  one  thousand  dollars,  and  be 
imprisoned  not  more  than  two  years :  Provided,  That  nothing  in  this  sec- 
tion shall  be  construed  as  preventing  the  sale  of  cigars  at  retail  by  retail 
dealers  from  boxes  packed,  stamped,  and  branded  in  the  manner  prescribed 
by  law :  Provided  further,  That  each  employee  of  a  manufacturer  of  cigars 
shall  be  permitted  to  use,  for  personal  consumption  and  for  experimental 
purposes,  not  to  exceed  twenty-one  cigars  per  week  without  the  manufac^ 
turer  of  cigars  being  required  to  pack  the  same  in  boxes  or  to  stamp  or  pay 
any  internal-revenue  tax  thereon,  such  exemption  to  be  allowed  under  such 
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rules  and  regalations  as  the  Secretary  of  the  Treasury  may  prescribe :  And 
provided  further,  That  every  manufacturer  of  cigarettes  shall  put  up  all 
the  cigarettes  that  he  manufactures  or  has  manufactured  for  him  and  sells 
or  removes  for  consumption  or  use  in  packages  or  parcels  containing  five, 
eight,  ten,  fifteen,  twenty,  fifty,  or  one  hundred  cigarettes  each,  and  shall 
securely  affix  to  each  of  said  packages  or  parcels  a  suitable  stamp  denoting 
the  tax  thereon,  and  shall  properly  cancel  the  same  prior  to  such  sale  or 
removal  for  consumption  or  use,  under  such  regulations  as  the  Commis- 
sioner of  Internal  Revenue  shall  prescribe ;  and  all  cigarettes  imported  from 
a  foreign  country  shall  be  packed,  stamped,  and  the  stamps  canceled  in  like 
manner,  in  addition  to  the  import  stamp  indicating  inspection  of  the  cus- 
tom-house before  they  are  withdrawn  therefrom.     [B.  8,] 

This  auction,  aa  originally  enacted,  was  amended  by  adding  the  proviso,  at  the  end 
thereof,  by  an  Act  of  March  1,  1879,  ch.  125,  |  16,  20  Stat.  L.  347. 

By  an  Act  of  Oct.  1,  1890,  ch.  1244,  {  32,  26  Stat.  L.  619,  said  proviso  last  mentioned 
was  changed  and  a  proviso  relating  to  sample  boxes  inserted  after  the  words  *'  fLre 
himdred  cigars  each." 

By  an  Act  of  Aug.  6,  1909,  ch.  6,  f  32,  36  Stat.  L.  109,  it  was  again  amended  by 
inserting  in  the  first  sentence  the  words  "  weighing  more  than  three  pounds  per  thou- 
sand" and  by  changing  the  size  of  the  boxes  or  packages. 

By  an  Act  of  Feb.  10,  1913,  ch.  34,  37  Stat.  L.  664,  it  was  again  amended  to  read  as 
given  in  the  text  by  inserting  the  provision  relating  to  the  use  of  cigars  by  employees. 


Cigars  repacked  in  new  boxes. — ^Where 
cigars  are  repacked  in  other  and  new 
boxes  they  become  liable  to  the  same  tax 
which  was  imposed  when  they  were  first 
packed.  American  West  Indies  Trading 
Co.  V.  U.  S.,  (1910)  46  Ct.  CI.  488. 

Retailing  cigars  at  place  of  manufac- 
ture.—  Under  this  section  and  R.  S.  sees, 
3297,  supra,  p.  68,  and  3400,  infra,  p.  170, 
the  removal  of  cigars  from  the  place 
where  they  were  manufactured,  in  the 
rear  part  of  a  small  room,  and  selling 
them  at  retail  in  the  front  part  of  the 
room,  only  divided  from  the  rear  part  by 
a  wooden  bar  about  three  feet  mgh  ex- 
tending partly  across  the  room,  was 
ground  for  the  forfeiture  of  the  cigars. 
Ludloff  V,  U.  S.,  (1883)  108  U.  S.  176, 
2  S.  Ct  476,  27  U.  S.  (L.  ed.)  693.  See 
also  Crisp  v.  Proud,  (1878)  4  Hughes  57, 


6   Fed.   Cas.   No.   3,392;    U.   S.  v.  Neid, 
(1870)   27  Fed.  Cas.  No.  16,860. 

Definition  of  cigars  as  including  cig- 
arettes.—  The  amendment  of  this  section 
does  not  have  the  effect  to  repeal  pro 
tanto  the  definition  of  cigars  contained 
in  R.  S.  sec.  3387,  supra,  p.  161.  That  sec- 
tion defines  cigars  to  include  cigarettes, 
and  the  provisions  of  this  section  still 
apply  to  cigarettes  as  well  as  cigars,  only 
that  the  further  proviso  excepts  from  the 
purview  of  the  section  cigarettes  to  the 
extent  stated,  viz.,  in.  regard  to  the  quan- 
tities in  which  they  shall  be  packed;  that 
is,  while  the  purview  prescribes  that 
cigars  shall  be  packed  in  certain  quan- 
tities, cigarettes  are  excepted  from  such 
provision,  and  are  directed  to  be  packed 
in  certain  other  quantities.  U.  S.  v. 
Sapinkow,   (1898)   90  Fed.  664. 


Sec.  3393.  [Label  and  notice  on  boxes  of  cigars.]  Every  manufac- 
turer of  cigars  shall  securely  affix,  by  pasting  on  each  box  containing  cigars 
manufactured  by  or  for  him,  a  label,  on  which  shall  be  printed,  besides  the 
number  of  the  manufactory  and  the  district  and  State  in  which  it  is  situ- 
ated, these  words : 

Notice. —  The  manufacturer  of  the  cigars  herein  contained  has  complied 
with  all  the  requirements  of  law.  Every  person  is  cautioned  not  to  use 
either  this  box  for  cigars  again,  or  the  stamp  thereon  again,  nor  to  remove 
the  contents  of  this  box  without  destroying  said  stamp,  under  the  penalties 
provided  by  law  in  such  cases. 

Every  manufacturer  of  cigars  who  neglects  to  affix  such  label  to  any  box 
containing  cigars  made  by  or  for  him ;  or  sold  or  offered  for  sale  by  or  for 
him,  and  every  person  who  removes  any  such  label,  so  affixed,  from  any  such 
box,  shall  be  fined  fifty  dollars  for  each  box  in  respect  to  which  such  offense 
is  committed.    [B.  8.] 
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follows:"  this  section  was  amended  to  read  as  given  in  the  text,  with  the  exception 
of  the  following  words:  **  But  when  the  goods  are  exported  to  an  adjacent  foreign 
territory,  by  vessel  or  otherwise,  said  bonds  shall  be  canri'led  upon  such  proof  of 
exportation  as  may  be  prescribed  by  the  Commissioner  of  Internal  Revenue  with  the 
approval  of  the  Secretary  of  the  Treasury."  This  sentence  was  added  by  an  Act  of 
Jan.  13,  1883,  ch.  24,  22  Stat.  L.  402,  which  provided:  "That  section  thirty-three 
hundred  and  eighty-five  of  the  Revised  Statutes  of  the  United  States,  as  amended  by 
the  act  of  June  ninth,  eighteen  hundred  and  eighty,  be  further  amended  by  adding, 
after  the  words  *  shall  be  canceled,'  where  they  first  occur  therein,"  the  words  pre- 
viously quoted.  The  Act  professes  to  amend  the  section  as  amended  by  the  Act  of 
June  9,  1880,  but  the  section  was  amended  and  re-enacted  by  Act  of  Aug.  8,  1882,  ch. 
468,  22  Stat.  L.  372,  so  as  to  read  as  given  in  the  preceding  text.  The  words  after 
which  the  above  amendment  is  to  be  inserted  are  preserved  in  the  later  enactment, 
and  the  amendment  seems  to  have  been  intended  therefor. 


Constitutionality. —  This  section  is  not 
unconstitutional  as  imposing  a  duty  on 
exports  within  the  meaning  of  the  clause 
in  the  Constitution  of  the  United  States 
which  declares  that  "  no  tax  or  duty  shall 
be  laid  on  articles  exported  from  any 
state."  The  price  of  the  stamp  is  merely 
a  fee  or  charge  in  the  due  administration 
of  the  laws  and  regulations  necessary  to 
be  observed  to  protect  the  government 
from  imposition  and  fraud  likely  to  be 
committed  under  pretense  of  exportation, 
and  is  in  no  sense  a  duty  on  exportation. 
Pace  r.  Burgess,  (1876)  92  U.  S.  372,  23 
U.  S.  (L.  ed.)  657.  See  also  Turpin  v. 
Burgess,  (1886)  117  U.  S.  604,  6  S.  Ct. 
836,  29  U.  S.  (L.  ed.)  988;  Fairbank 
c.  U.  S.,  (1900)  181  U.  S.  283,  21  S.  CL 
648,  45  U.  S.   (L.  ed.)   862. 

''Entered  on  the  outward  manifest." — 
Tobacco  manufactured  in  Richmond,  Va., 
was  forwarded  to  the  collector  of  customs 
in  New  York,  who,  after  receiving  it 
there,  duly  certified  that  it  had  been 
received  by  himself.  It  was  in  the  cus- 
tody of  tne  collector  from  the  time  it 
landed  in  New  Yoiic  until  it  was  cleared 
on  board  the  foreign-bound  ship  at  New 
York,  as  certified  by  the  collector.  An 
action  could  not  be  maintained  on  the 
export  bond  of  the  collector  for  failing  to 
enter  the  merchandise  on  the  ship's  out- 
ward manifest.  "  Every  person  familiar 
with  the  business  of  shipping  merchandise 
would  say  that  the  custodian  at  the 
shipping  port  of  the  article  intended  to 


be  shipped,  having  custody  until  the 
article  is  put  aboard  and  entered  as  part 
of  the  cargo  of  the  ship  which  is  to  carry 
it  ,away,  is  the  only  person  who  can 
rightfully  and  regularly  have  It  entered 
on  the  ship's  manifest,  and  attend  to  the 
proper  details  of  the  shipment;  and  when 
the  collector  of  the  port  of  New  York 
certified  that  the  tobacco  of  defendants 
had  been  received  by  him,  had  been  prop- 
er! v  inspected  and  marked  and  laden « 
and  duly  cleared  upon  the  Waesland,  the 
owner  of  the  article  in  Richmond  had  a 
right  to  presume  that  the  article  had, 
in  order  to  its  due  clearance,  been  entered 
on  the  ship's  outward  manifest,  the  more 
especially  as  the  Act  of  June  9,  1880,  is 
silent  as  to  who  should  perform  that 
duty."  U.  S.  V,  Allen,  (1889)  39  Fed. 
100. 

As  to  the  effect  of  the  Act  of  July  ao, 
z868,  ch.  186,  §§  73  and  74  (R.  S.  sees. 
3386  and  3386),  on  the  Act  of  July  13, 
1866,  ch.  184,  §  9,  as  amended  by  the  Act 
of  March  2,  1867,  ch.  169,  {9  (R.  S.  sec. 
3145,  vol.  3,  p.  981),  see  U.  S.  v.  Wilcox, 
(1877)  95  U.  S.  661,  24  U.  S.  (L.  ed.) 
536,  in  which  case  the  court  said  that  the 
Act  of  1868  was  plainly  intended  to 
throw  around  the  removal  of  the  manu- 
factured tobacco  greater  security  against 
evasion  of  payment  of  the  tax  upon  it 
than  had  existed  before,  and  in  no  man- 
ner attempted  to  deal  with  the  subject 
of  collector's  commissions. 


Sec.  3386.  [Drawback  of  tax  paid  on  tobacco,  snnff,  and  cigars,  when 
same  are  exported,  etc.]  There  shall  be  an  allowance  of  drawback  on 
tobacco,  snuff,  and  cigars  on  which  the  tax  has  been  paid  by  suitable  stamps 
affixed  thereto  before  removal  from  the  place  of  manufacture,  when  the 
same  are  exported,  equal  in  amount  to  the  value  of  the  stamps  found  to 
have  been  so  affixed ;  the  evidence  that  the  stamps  were  so  affixed,  and  the 
amount  of  tax  so  paid,  and  of  the  subsequent  exportation  of  the  said  tobacco, 
snuff,  and  cigars,  to  be  ascertained  under  such  regulations  as  shall  be  pre- 
scribed by  the  Commissioner  of  Internal  Revenue,  and  approved  by  the 
Secretary  of  the  Treasury.  Any  sums  found  to  be  due  under  the  provisions 
of  this  section  shall  be  paid  by  the  warrant  of  the  Secretary  of  the  Treasury 
on  the  Treasurer  of  the  United  States,  out  of  any  money  arising  from 
internal  duties  not  otherwise  appropriated:    Provided,  That  no  claim  for 
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an  allowance  of  drawback  shall  be  entertained  or  allowed  until  a  certificate 
from  the  collector  of  customs  at  the  port  from  which  the  goods  have  been 
exported,  or  other  evidence  satisfactory  to  the  Commissioner  of  Internal 
Revenue,  has  been  furnished,  that  the  stamps  affixed  to  the  tobacco,  snuffy 
or  cigars  entered  and  cleared  for  export  to  a  foreign  country  were  totally 
destroyed  before  such  clearance;  nor  until  the  claimant  has  filed  a  bond, 
with  good  and  sufficient  sureties,  to  be  approved  by  the  collector  of  the 
district  from  which  the  goods  are  shipped,  in  a  penal  sum  double  the  amount 
of  the  tax  for  which  said  claim  is  made,  that  he  will  procure,  within  a  rea- 
sonable time,  evidence  satisfactory  to  the  Commissioner  of  Internal  Revenue 
that  said  tobacco,  snuflf,  or  cigars  have  been  landed  at  any  port  without  the 
jurisdiction  of  the  United  States,  or  that  after  shipment  the  same  were  lost 
at  sea,  and  have  not  been  relanded  within  the  limits  of  the  United  States. 
[B.  S.] 

The  above  provisions  were  substituted  by  Act  of  March  1,  1879,  ch.  126, '20  Stat.  L. 
347,  for  the  section  as  originally  enacted,  which  was  as  follows: 

"  Sec.  3386.  There  shall  be  an  allowance  of  drawback  on  tobacco,  snuff,  and  cigars  on 
which  the  tax  has  been  paid  by  suitable  stamps  affixed  thereto  before  removal  from 
the  place  of  manufacture,  when  the  same  are  exported,  equal  in  amount  to  the  value  of 
the  stamps  found  to  have  been  so  afiixed,  the  evidence  that  the  stamps  were  so  affixed, 
and  the  amount  of  tax  so  paid,  and  of  the  subsequent  exportation  of  the  said  tobacco, 
snuff,  and  cigars,  to  be  ascertained  under  such  regulations  as  shall  be  prescribed  by 
the  Commissioner  of  Internal  Revenue,  and  approvS  by  the  Secretary  of  the  Treasury. 
Any  sums  found  to  be  due  under  the  provisions  of  tnis  section  shall  be  paid  by  the 
warrant  of  the  Secretary  of  the  Treasury  on  the  Treasurer  of  the  United  States,  out 
of  any  money  arising  from  internal  duties  not  otherwise  appropriated:  Provided, 
That  no  claim  for  an  allowance  of  drawback  shall  be  entertained  or  allowed  for  a  sum 
less  than  fifty  dollars,  nor  except  upon  evidence  satisfactory  to  the  Commissioner  of 
Internal  Revenue  that  the  stamps  affixed  to  the  tobacco,  snuff,  or  cigars  alleged  to 
have  been  exported  were  totally  destroyed  before  the  shipment  thereof,  and  that  the 
same  have  been  landed  in  a  foreign  country  or  lost  at  sea,  and  have  not  been  relanded 
within  the  limits  of  the  United  States."  Act  of  July  20,  1868,  ch.  186,  16  Stat.  L. 
157;  Act  of  June  6,  1872,  ch.  316,  17  Stat.  L.  264. 


As  to  the  effect  of  the  Act  of  June  6, 
1872,  ch.  316,  I  31,  amending  the  Act  of 
July  20,  1868,  ch.  186,  see  Jones  v.  Black- 
well,  (1879)  100  U.  S.  699,  26  U.  S.  (L. 
ed.)    762;    (1872)    14  Op.  Atty.-Gen.  110. 

As  to  the  effect  of  the  Act  of  July  20, 
z868,  ch.  186,  §§  73  and  74  (R.  S.  sees. 
3386  and  3386),  on  the  Act  of  July  13, 
1866,  ch.  184,  I  9,  as  amended  by  the  Act 
of  March  2,  1867,  ch.  169,  {  9  (R.  S.  sec. 


3146,  vol.  3,  p.  981),  see  U.  S.  v.  Wileox, 
(1877)  95  U.  S.  661,  24  U.  S.  (L.  ed.) 
636,  in  which  case  the  court  said  that  the 
Act  of  1868  was  plainly  intended  to 
throw  around  the  removal  of  the  manu- 
factured tobacco  greater  security  against 
evasion  of  payment  of  the  tax  upon  it 
than  had  existed  before,  and  in  no  man- 
ner attempted  to  deal  with  the  subject 
of  collector's  commissions. 


Sec.  24.  [Transportation  bond  given  instead  of  export  bond  —  duty  of 
collector  of  port.]  That  whenever  any  manufacturer  of  tobacco  shall 
desire  to  withdraw  the  same  from  his  factory  for  exportation  under  existing 
laws,  such  manufacturer  may,  at  his  option,  in  lieu  of  executing  an  export 
bond,  as  now  provided  by  law,  give  a  transportation  bond,  with  sureties 
satisfactory  to  the  collector  of  internal  revenue,  and  under  such  rules  and 
regulations  as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  may  prescribe,  conditioned  for  the  due 
delivery  thereof  on  board  ship  at  a  port  of  exportation  to  be  named  therein ; 
and  in  such  case,  on  arrival  of  the  tobacco  at  the  port  of  export,  the  exporter 
or  owner  at  that  port  shall  immediately  notify  the  collector  of  the  port  of 
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the  fact,  setting  forth  his  intention  to  export  the  same,  the  name  of  the 
vessel  upon  which  the  same  is  to  be  laden,  and  the  port  to  which  it  is 
intended  to  be  exported.  He  shall,  after  the  quantity  and  description  of 
tobacco  have  been  verified  by  the  inspector,  file  with  the  collector  of  the 
port  an  export  entry  verified  by  aflSdavit.  He  shall  also  give  bond  to  the 
United  States,  with  at  least  two  sureties,  satisfactory  to  the  collector  of 
customs,  conditioned  that  the  principal  named  in  said  bond  will  export  the 
tobacco  as  specified  in  said  entry,  to  the  port  designated  in  said  entry,  or 
to  some  other  port  without  the  jurisdiction  of  the  United  States.  And  upon 
the  lading  of  such  tobacco,  the  collector  of  the  port,  after  proper  bonds  for 
the  exportation  of  the  same  have  been  completed  by'  the  exporter  or  owner 
at  the  port  of  shipment  thereof,  shall  transmit  to  the  collector  of  internal 
revenue  of  the  district  from  which  the  said  tobacco  was  withdrawn  for 
exportation,  a  clearance  certificate  and  a  detailed  report  of  the  inspector; 
which  report  shall  show  the  quantity  and  description  of  manufactured 
tobacco,  and  the  marks  thereof.  Upon  the  receipt  of  the  certificate  and 
report,  and  upon  payment  of  tax  on  deficiency,  if  any,  the  collector  of  inter- 
nal revenue  shall  cancel  the  transportation  bond.  The  bonds  required  to 
be  given  for  the  landing  at  a  foreign  port  of  such  manufactured  tobacco 
shall  be  canceled  upon  the  presentation  of  satisfactory  proof  and  certifi- 
cates that  said  tobacco  has  been  landed  at  the  port  of  destination  named  in 
the  bill  of  lading,  or  any  other  port  without  the  jurisdiction  of  the  United 
States,  or  upon  satisfactory  proof  that  after  shipment  the  same  was  lost  at 
sea  without  fault  or  neglect  of  the  owner  or  exporter  thereof.  [18  8iai.  L. 
312,] 

This  and  the  following  section  25  are  from  the  Act  of  Feb.  8,  1875,  ch.  36,  entitled 
"An  act  to  amend  existing  customs  and  internal-revenue  laws,  and  for  other  purposes." 

Sec.  25.  [Fraudulently  claiming  drawback  on  manufactured  tobacco 
—  how  punished.]  That  if  any  person  or  persons  shall  fraudulently  claim 
or  seek  to  obtain  an  allowance  or  drawback  of  duties  on  any  manufactured 
tobacco,  or  shall  fraudulently  claim  any  greater  allowance  or  drawback 
thereon  than  the  duty  actually  paid,  such  person  or  persons  shall  forfeit 
triple  the  amount  wrongfully  or  fraudulently  claimed  or  sought  to  be 
obtained,  or  the  sum  of  five  hundred  dollars,  at  the  election  of  the  Secretary 
of  the  Treasury,  to  be  recovered  as  in  other  cases  of  forfeiture  provided  for 
in  the  internal  revenue  laws.  •  {18  Stat.  L.  312.] 

See  the  note  to  the  preceding  section  24  of  this  Act. 

General  provisions  aa  to  fraudulent  claims  to  drawbaeks  on  export,  see  R.  8.  aec. 
3443,  infra,  p.  306. 


Sec.  5.  [Label  and  notice.]  That  from  and  after  the  passage  of  this  act 
every  manufacturer  of  tobacco  or  snuff  shall,  in  addition  to  all  other 
requirements  of  law,  print  on  each  package,  or  securely  affix  by  pasting  on 
each  package  containing  tobacco  or  snuff  manufactured  by  or  for  him,  a 
label  on  which  shall  be  printed  the  number  of  the  manufactory,  the  district 
and  State  in  which  it  is  situated,  and  these  words : 
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NoncB. —  The  manufacturer  of  this  tobacco  has  complied  with  all  require- 
ments of  law.  Every  person  is  cautioned,  under  penalties  of  law,  not  to  use 
this  package  for  tobacco  again.    [22  Stat.  L.  489.] 

This  is  from  the  Act  of  March  3,  1883,  ch.  121,  entitled  "An  act  to  reduce  internal 
revenue  taxation,  and  for  other  purposes,"  and  would  appear  to  be  intended  as  a 
substitute  for  a  portion  of  R.  S.  sec.  3364,  set  out  supra,  p.  143. 


An  act  to  provide  for  the  inspection  of  tobacco,  cigars,  and  snuff,  and  to 
repeal  section  three  thousand  one  hundred  and  fifty-one  of  the 
Bevised  Statutes. 

[Act  of  Aug.  4, 1886,  ch.  896,  24  Stat.  L.  218.] 

{Seo.  1.]  [Export  of  manufactured  tobacco,  snuff,  and  cigars  free  of 
tax  —  regulations.]  That  manufactured  tobacco,  snuff,  and  cigars  may  be 
removed  for  export  to  a  foreign  country  without  payment  of  tax,  under 
such  regulations,  and  the  making  of  such  entries,  and  the  filing  of  such 
bonds  and  bills  of  lading  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe.  [24  Stat.  L. 
218.] 


Sec.  26.  [Dealers  in  leaf  tobacco,  manufacturers,  and  peddlers  required 
to  register.]  That  on  and  after  the  first  day  of  May,  eighteen  hundred  and 
ninety-one,  all  special  taxes  imposed  by  the  laws  now  in  force  upon  dealers 
in  leaf  tobacco,  retail  dealers  in  leaf  tobacco,  dealers  in  tobacco,  manufac- 
turers of  tobacco,  manufacturers  of  cigars,  and  peddlers  of  tobacco  are 
hereby  repealed.  Every  such  dealer  in  leaf  tobacco,  retail  dealer  in  leaf 
tobacco,  manufacturer,  and  peddler  shall,  however,  register  with  the  col- 
lector of  the  district  his  name,  or  style,  place  of  residence,  trade,  or  business, 
and  the  place  where  such  trade  or  business  is  to  be  carried  on,  the  same  as 
though  the  tax  had  not  been  repealed,  and  a  failure  to  register  as  herein 
required  shall  subject  such  person  to  a  penalty  of  fifty  dollars.  [26  Stat. 
L.  618.] 

This  is  from  the  Tariflf  Act  of  Oct.  1,  1890,  ch.  1244. 

Special  taxes  were  imposed  on  dealers,  etc.,  in  tobacco  by  the  Act  of  Oct.  22,  1914^ 
ch.  331,  I  4,  vol.  3,  p.  1069.    See  the  notes  to  said  section. 


Sec.  69.  [Tobacco  manufacturer  defined.]  Every  person  whose  busi- 
ness it  is  to  manufacture  tobacco  or  snuflf  for  himself,  or  who  employs  others 
to  manufacture  tobacco  or  snuff,  whether  such  manufacture  be  by  cutting, 
pressing,  grinding,  crushing,  or  rubbing  of  any  raw  or  leaf -tobacco,  or  other- 
wise preparing  raw  or  leaf  tobacco,  or  manufactured  or  partially  manu- 
factured tobacco  or  snuff,  or  the  putting  up  for  use  or  consumption  of 
scraps,  waste,  clippings,  stems,  or  deposits  of  tobacco  resulting  from  any 
process  of  handling  tobacco,  or  by  the  working  or  preparation  of  leaf- 
tobacco,  tobacco-stems,  scraps,  clippings,  or  waste,  by  sifting,  twisting, 
screening,  or  any  other  process,  shall  be  regarded  as  a  manufacturer  of 
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tobacco.  Every  person  shall  also  be  regarded  as  a  manufacturer  of  tobacco 
whose  business  it  is  to  sell  leaf  tobacco  in  quantities  less  than  a  hogshead, 
case  or  bale;  or  who  sells  directly  to  consumers,  or  to  persons  other  than 
duly  registered  dealers  in  leaf  tobacco,  or  duly  registered  manufacturers 
of  tobacco,  snuff  or  cigars,  or  to  persons  who  purchase  in  packages  for 
export ;  and  all  tobacco  so  sold  by  such  persons  shall  be  regarded  as  manu- 
factured tobacco,  and  such  manufactured  tobacco  shall  be  put  up  and  pre- 
pared by  such  manufacturer  in  such  packages  only  as  the  Commissioner  of 
Internal  Revenue  with  the  approval  of  the  Secretary  of  the  Treasury  shall 
prescribe:  Provided,  That  farmers  and  growers  of  tobacco  who  sell  leaf 
tobacco  of  their  own  growth  and  raising  shall  not  be  regarded  as  manu- 
facturers of  tobacco ;  and  so  much  of  section  three  thousand  two  hundred 
and  forty-four  of  the  Revised  Statutes  of  the  United  States,  and  Acts 
amendatory  thereof,  as  are  in  conflict  with  this-  Act  are  hereby  repealed : 
Provided  further,  •  •  •  That  section  thirty-three  hundred  and  sixty-one 
of  the  Revised  Statutes  is  hereby  repealed.    [28  Stat.  L.  568.] 

This  is  from  the  Revenue  Act  of  Aug.  27,  1894,  ch.  349. 

The  omitted  proviso  of  this  section  amended  an  Act  of  Oct.  1,  1890,  ch.  1244,  {  27, 
26  Stat.  L.  618,  by  striking  out  a  proviso  in  such  section. 

The  first  part  of  this  section  is  similar  to  R.  S.  sec.  3244,  subsection  9,  noted  in 
vol.  3,  p.  1051. 

See  the  following  paragraph  of  the  text. 

• 

Objects  of  this  and  other  sections. —  from;  and,  second,  the  complete  account- 
This  section  and  R.  S.  sees.  3262  and  3268,  ing  by  the  manufacturer  for  all  the 
supra,  pp.  29,  36,  "  sought  to  accomplish  product  of  his  factory,  including  the 
two  objects:  first,  the  taxation  of  all  waste."  Seeberger  v.  Castro,  (1894)  153 
forms  of  manufactured  tobacco,  includ-  U.  S.  32,  14  S.  Ct.  766,  38  U.  S.  (L.  ed.) 
ing  also  the  waste  or  scrap  arising  there-      624, 


Sec.  35.  [Leaf  tobacco  not  subject  to  tax  —  dealers  in.]  That  iin- 
stemmed  leaf  tobacco  in  the  natural  leaf,  in  the  hand,  and  not  manufac- 
tured or  altered  in  any  manner,  raised  and  grown  in  the  United  States, 
shall  not  be  subject  to  any  internal-revenue  tax  or  charge  of  any  kind  what- 
soever, and  it  shall  be  lawful  for  any  person  to  buy  and  sell  such  unstemmed 
tobacco  in  the  leaf,  in  the  hand,  without  payment  of  tax  of  any  kind :  Pro- 
vided, That  any  person,  other  than  the  farmer  or  producer  of  leaf  tobacco, 
who  sells  leaf  tobacco  to  manufacturers  of  tobacco,  snuff  or  cigars  shall  be 
deemed  and  considered  a  dealer  in  leaf  tobacco,  and  become  subject  to  all 
the  provisions  of  section  thirty-two  hundred  and  forty-four,  as  amended 
by  section  fourteen,  Act  of  March  first,  eighteen  hundred  and  seventy-nine, 
and  also  as  amended  by  the  Act  of  March  third,  eighteen  hundred  and 
eighty-three,  and,  further,  shall  be  subject  to  all  the  provisions  of  section 
thirty-three  hundred  and  sixty,  as  amended  by  section  fourteen,  Act  of 
March  first,  eighteen  hundred  and  seventy-nine,  and  of  sections  thirty-three 
hundred  and  fifty-nine  and  thirty-three  hundred  and  ninety-one,  United 
States  Revised  Statutes. 

Every  person  shall  be  regarded  as  a  retail  dealer  in  leaf  tobacco  whose 
business  it  is  to  sell  leaf  tobacco  in  quantities  of  less  than  an  original  hogs- 
head, case  or  bale ;  or  who  shall  sell  directly  to  consumers  or  to  persons  other 
than  dealers  in  leaf  tobacco  or  to  manufacturers  of  tobacco,  snuff  or  cigars, 
or  to  persons  who  purchase  in  original  packages  for  export. 
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Every  such  retail  dealer  in  leaf  tobacco  shall  register  with  the  collector  of 
the  district  his  name  or  style,  place  of  residence,  trade  or  business,  and  the 
place  where  such  trade  or  business  is  to  be  carried  on ;  and  a  failure  to  reg- 
ister as  herein  required  shall  subject  such  person  to  a  penalty  of  fifty  dol- 
lars ;  and  every  retail  dealer  in  leaf  tobacco  shall  also  keep  a  book  and  enter* 
therein  daily  his  purchases  of  leaf  tobacco  and  his  sales,  where  such  sales 
amount  to  two  pounds  or  more  to  one  person  in  one  day.  Such  record  shall 
be  kept  written  up  to  date  and  shall  be  in  such  form  and  contain  such 
entries  as  shall  be  prescribed  by  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  and  such  books  shall 
be  open  at  all  times  for  the  inspection  of  any  internaUrevenue  ofi&cer  or 
agent. 

Any  person  who  has  duly  qualified  as  a  retail  dealer  in  leaf  tobacco  may 
sell  natural  leaf  tobacco  grown  or  raised  in  the  United  States  in  its  condi- 
tion as  cured  on  the  farm,  in  the  hand,  and  not  manufactured  in  any  way, 
except  to  manufacturers  of  tobacco,  snuff  or  cigars,  without  the  payment 
of  any  tax  on  such  leaf  tobacco  whatsoever,  and  so  much  of  section  sixty- 
nine,  tariff  Act  of  August  twenty-seventh,  eighteen  hundred  and  ninety- 
four,  which  took  effect  the  following  day,  and  section  thirty-two  hundred 
and  forty-four.  United  States  Revised  Statutes,  or  any  other  existing  law, 
as  is  inconsistent  with  the  provisions  of  this  Act,  is  hereby  repealed. 

And  it  shall  be  the  duty  of  every  retail  dealer  in  leaf  tobacco,  as  herein 
described,  under  regulations  to  be  prescribed  by  the  Commissioner  of  Inter- 
nal Revenue  with  the  approval  of  the  Secretary  of  the  Treasury,  to  furnish 
on  demand  to  any  internal-revenue  officer  or  other  authorized  agent  of  the 
Treasury  Department  a  true  and  correct  statement,  verified  by  his  oath 
or  affirmation,  of  all  his  sales  of  leaf  tobacco  in  quantities  of  ten  pounds  or 
more  to  any  one  person  in  any  one  day,  with  the  name  and  residence  in 
each  instance  of  the  person  to  whom  sold,  and  any  such  retail  dealer  in  leaf 
tobacco  who  shall  willfully  refuse  to  furnish  such  information  or  keep  the 
book  as  required  herein,  or  who  shall  knowingly  make  any  false  statements 
or  false  entries  in  such  book  as  to  any  of  the  fafets  aforesaid,  shall  be  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be  liable  to  a  fine  of  fifty  dollars 
for  each  offense :  And  provided  further,  That  nothing  in  this  Act  shall  be 
construed  as  imposing  any  restrictions  whatsoever  upon  the  farmers  or 
growers  of  leaf  tobacco  in  regard  to  the  sales  of  their  leaf  tobacco.  [36 
fftai.  L,  110.] 

This  is  from  the  Tariff  Act  of  Aug.  6,  1009,  ch.  6.  It  was  expressly  saved  from 
repeal  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  |  IV  S,  38  Stat  L.  301. 


Vm.   OIOABS  AND   OIOABETTES 

Sec.  3387.  [Mannfactorer's  statement  and  bond.]  Every  person  before 
commencing,  or,  if  he  has  already  commenced,  before  continuing,  the  manu- 
facture of  cigars,  shall  furnish,  without  previous  demand  therefor,  to  the 
collector  of  the  district  a  statement  in  duplicate,  under  oath,  setting  forth 
the  place,  and,  if  in  a  city,  the  street  and  number  of  the  street,  where  the 
manufacture  is  to  be  carried  on;  and  when  the  same  are  to  be  manufac- 
tured for,  or  to  be  sold  and  delivered  to,  any  other  person,  the  name  and 
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residence  and  business  or  occupation  of  the  person  for  whom  they  are  to 
be  manufactured,  or  to  whom  they  are  to  be  delivered ;  and  shall  give  a  bond, 
in  conformity  with  the  provisions  of  this  Title,  in  such  penal  sum  as  the 
collector  may  require,  not  less  than  one  hundred  dollars  and  the  sum  of 
said  bond  may  be  increased  from  time  to  time  and  additional  sureties 
required,  at  the  discretion  of  the  collector,  or  under  the  instructions  of  the 
Commissioner  of  Internal  Revenue.  Said  bond  shall  be  conditioned  that 
he  shall  not  engage  in  any  attempt,  by  himself  or  by  collusion  with  others, 
to  defraud  the  Government  of  any  tax  on  his  manufactures ;  that  he  shall 
render  correctly  all  the  returns,  statements,  and  inventories  prescribed; 
that  whenever  he  shall  add  to  the  number  of  cigar-makers  employed  by 
him  he  shall  immediately  give  notice  thereof  to  the  collector  of  the  district ; 
that  he  shall  stamp,  in  accordance  with  law,  all  cigars  manufactured  by 
him  before  he  offers  the  same  or  any  part  thereof  for  sale,  and  before  he 
removes  any  part  thereof  from  the  place  of  manufacture ;  that  he  shall  not 
knowingly  sell,  purchase,  expose,  or  receive  for  sale,  any  cigars  which  have 
not  been  stamped  as  required  by  law;  and  that  he  shall  comply  with  all 
the  requirements  of  law  relating  to  the  manufacture  of  cigars.  Every 
cigar-manufacturer  shall  obtain  from  the  collector  of  the  district,  who  is 
hereby  required  to  issue  the  same,  a  certificate  setting  forth  the  number  of 
cigar-makers  for  which  the  bond  has  been  given,  and  shall  keep  the  same 
posted  in  a  conspicuous  place  within  the  manuifactory ;  and  every  cigar- 
manufacturer  who  neglects  or  refuses  to  obtain  such  certificate,  or  to  keep 
the  same  posted  as  hereinbefore  provided,  shall  be  fined  one  hundred  dollars. 
And  every  person  who  manufactures  cigars  of  any  description,  without  first 
giving  bond  as  herein  required,  shall  be  fined  not  less  than  one  hundred  dol- 
lars nor  more  than  five  thousand  dollars,  and  imprisoned  not  less  than  three 
months  nor  more  than  five  years.  Cigarettes  and  cheroots  shall  be  held  to 
be  cigars  under  the  meaning  of  this  chapter.     [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  160. 

Sections  3387-3406  constitute  chapter  7  of  title  XXXV  of  the  Revised  Statutes. 

This  section  ffrom  the  Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  160)  was  amended 
by  an  Act  of  March  1,  1879,  ch.  125,  §  16,  20  Stat.  L.  347,  by  striking  out,  after  the 
words  *'  shall  be  conditioned  that,"  in  the  second  sentence,  the  words  "  he  shall  not 
employ  any  person  to  manufacture  cigars  who  has  not  been  duly  registered  as  a  cigar- 
maker." 

It  was  again  amended  by  an  Act  of  Oct.  1,  1890,  ch.  1244,  §  35,  26  Stat.  L.  620, 
by  striking  from  the  said  section  the  following  words,  namely:  "five  hundred  dollars, 
with  an  additional  one  hundred  dollars  for  each  person  proposed  to  be  employed  by 
him  in  making  cigars,"  and  inserting  in  lieu  of  the  words  so  stricken  out  the  words 
**  one  hundred  dollars." 

Special  taxes  were  imposed -on  manufacturers  of  cigars  by  the  War  Revenue  Act  of 
Oct.  22,  1914,  ch.  331,  §  4,  voL  3,  p.  1069. 


"Cigars"  as  including  «* cigarettes."— 
This  section  defines  cigars  to  include 
cigarettes,  and  amendments  of  the  sub- 
sequent sections  in  this  chapter  have  not 
the  effect  of  exempting  cigarettes  from 
the  statutory  definitions.  U.  S.  t?.  Sap- 
inkow,    (1898)    90  Fed.  654. 

Retailing  cigars  at  place  of  manufac- 
ture.— ^When  the  intended  manufacturer 
has  complied  with  the  provisions  of  this 
section,  has  located  and  described  the 
place  of  his  proposed  operations,  and  has 
given  the  required  bond,  he  has  dedicated 
that  particular  place  or  portion  of  his 
premises  to  such  uses,  under  all  the  stat- 


utory limitations  thrown  around  and  en- 
cumbering it,  and  R.  S.  sec.  3236,  voL  3, 
p.  1042,  cannot  be  construed  as  giving  to 
a  manufacturer  the  right  to  sell  cigars  at 
retail  at  his  factory.  Crisp  r.  Proud, 
(1878)  4  Hughes  67,  6  Fed.  Cas.  No. 
3,392.  See  also  Ludloff  v.  U.  S.,  (1883) 
108  U.  S.  176,  2  S.  Ct.  476,  27  U.  S. 
(L.  ed.)  693;  (1878)  16  Op.  Atty.-Gen. 
89. 

While  the  provisions  to  be  inserted  in 
a  manufacturer's  bond  —  that  he  will  not 
sell,  et(\,  any  cigars  not  stamped  as  re- 
quired by  law  —  recognize  the  right  to 
sell,  they  do  not  recognize  the  right  to 
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sell  from  an  opened  box,     (1878)   16  Op.  removed  for  consumption  and  use  to  be 

At^.-Gen.  89.  stamped,    but    a    pledge    of    unstamped 

Stamping    pledged    cigars. —  This    sec-  cigars   as   a  security   for  debt   does  not 

tion,  and  R.  S.  sec.  3406,  infra,  p.  173,  re-  fall   within   this  designation.     Combs   v. 

quire   cigars  manufactured   and   sold   or  Tuchelt,   (1878)  24  Minn.  423. 

Sec.  3388.  [Mannfactiirer'B  sign.]  Every  cigar-manufacturer  shall 
place  and  keep  on  the  side  or  end  of  the  building  within  which  his  business 
is  carried  on,  so  that  it  can  be  distinctly  seen,  a  sign,  with  letters  thereon  not 
less  than  three  inches  in  length,  painted  in  oil-colors  or  gilded,  giving  his 
full  name  and  business.  Any  person  neglecting  to  coiAply  with  the  require- 
ments of  this  section  shall,  on  conviction,  be  fined  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars.    [R.  S.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  160. 

Sec.  3389.  [Seoord  of  dgar  manufacturers.]  Every  collector  shall 
keep  a  record,  in  a  book  provided  for  that  purpose,  to  be  open  to  the  inspec- 
tion of  only  the  proper  officers  of  internal  revenue,  including  deputy  col- 
lectors and  internal-revenue  agents,  of  the  name  and  residence  of  every 
person  engaged  in  the  manufacture  of  cigars  in  his  district,  the  place  where 
such  manufacture  is  carried  on,  and  the  number  of  the  manufactory ;  and 
he  shall  enter  in  said  record,  under  the  name  of  each  manufacturer  an 
abstract  of  his  inventory  and  monthly  returns ;  and  he  shall  cause  the  sev- 
eral manufacturers  of  cigars  in  the  district  to  be  numbered  consecutively, 
which  number  shall  not  thereafter  be  changed.    [B.  S,] 

The  above  provisions  were  substituted  by  Act  of  Oct.  1,  1890,  ch.  1244,  |  34,  26  Stat. 
L.  620,  for  the  section  as  originally  enacted  and  as  amended  by  Act  of  March  1,  1879, 
ch.  125,  §  16,  20  Stat.  L.  347. 

The  section  was  originally  as  follows: 

"  Sec.  3389.  Every  collector  shall  keep  a  record,  in  a  book  provided  for  that  purpose, 
to  be  open  to  the  inspection  of  any  person,  of  the  name  and  residence  of  every  person 
engaged  in  the  manufacture  of  cigars  in  his  district,  the  place  where  such  manufacture 
is  carried  on,  the  number  of  the  manufactory,  and  the  names  and  residences  of  every 
cigar-maker  employed  in  his  district;  and  he  shall  enter  in  said  record,  under  the  name 
of  each  manufacturer,  an  abstract  of  his  inventories  and  monthly  returns.  And  he 
shall  cause  the  several  manufactories  of  cigars  in  the  district  to  be  numbered  con- 
secutively, which  number  shall  not  thereafter  be  changed."  Act  of  July  20,  1868,  ch. 
186,  15  Stat.  L.  161. 

The  Act  of  1879,  above  mentioned,  substituted  therefor  the  following: 

"  Every  collector  shall  keep  a  record,  in  a  book  provided  for  that  purpose,  to  be 
open  to  the  inspection  of  any  person,  of  the  name  and  residence  of  every  person  engaged 
m  the  manufacture  of  cigars  in  his  district,  the  place  where  such  manufacture  is 
carried  on,  and  the  number  of  the  manufactory;  and  he  shall  enter  in  said  record, 
under  the  name  of  each  manufacturer,  an  abstract  of  his  inventories  and  monthly 
returns.  And  he  shall  cause  the  several  manufacturers  of  cigars  in  the  district  to  be 
numbered  consecutively,  which  number  shall  not  thereafter  be  changed.'' 

Sec.  3390.  [Annual  inventory,  book  entries  and  monthly  abstracts  of 
manufacturer.]  Every  person  now  or  hereafter  engaged  in  the  manufac- 
ture of  cigars  shall  make  and  deliver  to  the  collector  of  the  district  a  true 
inventory,  in  such  form  as  may  be  prescribed  by  the  Commissioner  of  Inter- 
nal Revenue,  of  the  quantity  of  leaf  tobacco,  cigars,  stems,  scraps,  clippings, 
and  waste,  and  of  the  number  of  cigar-boxes  and  the  capacity  of  each  box, 
held  or  owned  by  him  on  the  first  day  of  January  of  each  year,  or  at  the 
time  of  commencing  and  at  the  time  of  concluding  business,  if  before  or 
after  the  first  of  January;  setting  forth  what  portion  and  kinds  of  said 
goods  were  manufactured  or  produced  by  him,  and  what  were  purchased 
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from  others,  and  shall  verify  said  inventory  by  his  oath  indorsed  thereon. 
The  collector  shall  make  personal  examination  of  the  stock  sufficient  to 
satisfy  himself  as  to  the  correctness  of  the  inventory ;  and  shall  verify  the 
fact  of  such  examination  by  oath  to  be  indorsed  on  the  inventory.  Every 
such  person  shall  also  enter  daily  in  a  book,  the  form  of  which  shall  be 
prescribed  by  the  Commissioner  of  Internal  Revenue,  an  accurate  account 
of  all  the  articles  aforesaid  purchased  by  him,  the  quantity  of  leaf -tobacco, 
cigars,  stems,  or  cigar-boxes,  of  whatever  description,  manufactured,  sold, 
consumed,  or  removed  for  consumption  or  sale,  or  removed  from  the  place 
of  manufacture ;  and  shall,  on  or  before  the  tenth  day  of  each  and  every 
month,  furnish  to  the  collector  of  the  district  a  true  and  accurate  abstract 
from  such  book,  verified  by  his  oath,  of  all  such  purchases,  sales,  and 
removals  made  during  the  month  next  preceding.  In  case  of  refusal  or 
willful  neglect  to  deliver  the  inventory  or  keep  the  account,  or  furnish  the 
abstract  aforesaid,  he  shall  be  fined  not  less  than  five  hundred  dollars  nor 
more  than  five  thousand  dollars,  and  imprisoned  not  less  than  six  months 
nor  more  than  three  years.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  161. 

Sec.  3391.  [Dealers  in  material  for  cigars  to  make  sworn  statement 
when  demanded.]  It  shall  be  the  duty  of  every  dealer  in  leaf-tobacco  or 
material  used  in  manufacturing  cigars,  on  demand  of  any  officer  of  internal 
revenue,  to  render  to  such  officer  a  true  and  correct  statement,  under  oath, 
of  the  quantity  and  amount  of  such  leaf -tobacco  or  materials  sold  or  deliv- 
ered to  any  person  named  in  such  demand,  and  in  case  of  refusal  or  neglect 
to  render  such  statement,  or  if  there  is  cause  to  believe  such  statement  to  be 
incorrect  or  fraudulent,  the  collector  shall  make  an  examination  of  persons, 
books,  and  papers  in  the  manner  provided  in  this  Title  in  relation  to  frauds 
and  evasions.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  162. 


Sec.  3392.  [Cigars  and  cigarettes  —  how  packed  —  allowance  to 
employees.]  All  cigars  weighing  more  than  three  pounds  per  thousand 
shall  be  packed  in  boxes  not  before  used  for  that  purpose  containing,  respec- 
tively, five,  ten,  twelve,  thirteen,  twenty-five,  fifty,  one  hundred,  two  hun- 
dred, two  hundred  and  fifty,  or  five  hundred  cigars  each ;  and  every  person 
who  sells,  or  offers  for  sale,  or  delivers,  or  offers  to  deliver,  any  cigars  in 
any  other  form  than  in  new  boxes  as  above  described,  or  who  packs  in  any 
box  any  cigars  in  excess  of  or  less  than  the  number  provided  by  law  to  be 
put  in  each  box,  respectively,  or  who  falsely  brands  any  box,  or  affixes  a 
stamp  on  any  box  denoting  a  less  amount  of  tax  than  that  required  by  law, 
shall  be  fined  for  each  offense  not  more  than  one  thousand  dollars,  and  be 
imprisoned  not  more  than  two  years :  Provided,  That  nothing  in  this  sec- 
tion shall  be  construed  as  preventing  the  sale  of  cigars  at  retail  by  retail 
dealers  from  boxes  packed,  stamped,  and  branded  in  the  manner  prescribed 
by  law :  Provided  further,  That  each  employee  of  a  manufacturer  of  cigars 
shall  be  permitted  to  use,  for  personal  consumption  and  for  experimental 
purposes,  not  to  exceed  twenty-one  cigars  per  week  without  the  manufac^ 
turer  of  cigars  being  required  to  pack  the  same  in  boxes  or  to  stamp  or  pay 
any  internal-revenue  tax  thereon,  such  exemption  to  be  allowed  under  such 
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rules  and  regalations  as  the  Secretary  of  the  Treasury  may  prescribe :  And 
provided  further,  That  every  manufacturer  of  cigarettes  shall  put  up  all 
the  cigarettes  that  he  manufactures  or  has  manufactured  for  him  and  sells 
or  removes  for  consumption  or  use  in  packages  or  parcels  containing  five, 
eight,  ten,  fifteen,  twenty,  fifty,  or  one  hundred  cigarettes  each,  and  shall 
securely  afSx  to  each  of  said  packages  or  parcels  a  suitable  stamp  denoting 
the  tax  thereon,  and  shall  properly  cancel  the  same  prior  to  such  sale  or 
removal  for  consumption  or  use,  under  such  regulations  as  the  Commis- 
sioner of  Internal  Revenue  shall  prescribe ;  and  all  cigarettes  imported  from 
a  foreign  country  shall  be  packed,  stamped,  and  the  stamps  canceled  in  like 
manner,  in  addition  to  the  import  stamp  indicating  inspection  of  the  cus- 
tom-house before  they  are  withdrawn  therefrom.     [B.  8.] 

This  auction,  as  originally  enacted,  was  amended  by  adding  the  proviso,  at  the  end 
thereof,  by  an  Act  of  March  1,  1879,  ch.  125,  |  16,  20  Stat.  L.  347. 

By  an  Act  of  Oct.  1,  1890,  ch.  1244,  {  32,  26  Stat.  L.  619,  said  proviso  last  mentioned 
was  changed  and  a  proviso  relating  to  sample  boxes  inserted  after  the  words  **  five 
hundred  cigars  each.** 

By  an  Act  of  Aug.  5,  1909,  ch.  6,  f  32,  36  Stat.  L.  109,  it  was  again  amended  by 
inserting  in  the  first  sentence  the  words  "  weighing  more  than  three  pounds  per  thou- 
sand "  and  by  changing  the  size  of  the  boxes  or  packages. 

By  an  Act  of  Feb.  10,  1913,  ch.  34,  37  Stat.  L.  664,  it  was  again  amended  to  read  as 
given  in  the  text  by  inserting  the  provision  relating  to  the  use  of  cigars  by  employees. 


Cigars  repacked  in  new  boxes. — Where 
cigars  are  repacked  in  other  and  new 
boxes  they  become  liable  to  the  same  tax 
which  was  imposed  when  they  were  first 
packed.  American  West  Indies  Trading 
Co.  V.  U.  S.,  (1910)  46  Ct.  01.  488. 

Retailing  cigars  at  place  of  manufac- 
ture.—  Under  this  section  and  R.  S.  sees. 
3297,  supra,  p.  58,  and  3400,  infra,  p.  170, 
the  removal  of  cigars  from  the  place 
where  they  were  manufactured,  in  the 
rear  part  of  a  small  room,  and  selling 
them  at  retail  in  the  front  part  of  the 
room,  only  divided  from  the  rear  part  by 
a  wooden  bar  about  three  feet  high  ex- 
tending partly  across  the  room,  was 
ground  for  the  forfeiture  of  the  cigars. 
Ludloflf  f7.  U.  S.,  (1883)  108  U.  S.  176, 
2  S.  Ct  475,  27  U.  S.  (L.  ed.)  693.  See 
also  Crisp  t?.  Proud,  (1878)  4  Hughes  67, 


6   Fed.   Cas.   No.   3,392;    U.   S.  v.  Neid, 
(1870)   27  Fed.  Cas.  No.  15,860. 

Definition  of  cigars  as  including  cig- 
arettes.—  The  amendment  of  this  section 
does  not  have  the  efi'ect  to  repeal  pro 
tanto  the  definition  of  cigars  contained 
in  R.  S.  sec.  3387,  supra,  p.  161.  That  sec- 
tion defines  cigars  to  include  cigarettes, 
and  the  provisions  of  this  section  still 
apply  to  cigarettes  as  well  as  cigars,  only 
that  the  further  proviso  excepts  from  the 
purview  of  the  section  cigarettes  to  the 
extent  stated,  viz.,  in.  regard  to  the  quan- 
tities in  which  they  shall  be  packed;  that 
is,  while  the  purview  prescribes  that 
cigars  shall  be  packed  in  certain  quan- 
tities, cigarettes  are  excepted  from  such 
provision,  and  are  directed  to  be  packed 
in  certain  other  quantities.  U.  S.  v. 
Sapinkow,   (1898)    90  Fed.  654. 


Sec.  3393.  [Label  and  notice  on  boxes  of  cigars.]  Every  manufac- 
turer of  cigars  shall  securely  affix,  by  pasting  on  each  box  containing  cigars 
manufactured  by  or  for  him,  a  label,  on  which  shall  be  printed,  besides  the 
number  of  the  manufactory  and  the  district  and  State  in  which  it  is  situ- 
ated, these  words : 

Notice. —  The  manufacturer  of  the  cigars  herein  contained  has  complied 
with  all  the  requirements  of  law.  Every  person  is  cautioned  not  to  use 
either  this  box  for  cigars  again,  or  the  stamp  thereon  again,  nor  to  remove 
the  contents  of  this  box  without  destroying  said  stamp,  under  the  penalties 
provided  by  law  in  such  cases. 

Every  manufacturer  of  cigars  who  neglects  to  affix  such  label  to  any  box 
containing  cigars  made  by  or  for  him ;  or  sold  or  offered  for  sale  by  or  for 
him,  and  every  person  who  removes  any  such  label,  so  affixed,  from  any  such 
box,  shall  be  fined  fifty  dollars  for  each  box  in  respect  to  which  such  offense 
is  committed.    [B.  8,] 
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The  foregoing  r^roviaiona  were  substituted  by  Act  of  March  1,  1879,  ch.  126,  |  16,  20 
Stat.  L.  348,  for  the  section  aa  originally  enacted,  which  was  as  follows: 


and  the  district  and  State  in  which  it  is  situated  these  words: 

'*  Notice. —  The  manufacturer  of  the  cigars  herein  contained  has  complied  with  all 
the  requirements  of  law.  Every  person  is  cautioned  under  the  penalties  of  law  not  to 
use  this  box  for  cigars  again. 

'*  Every  manufacturer  of  cigars  who  neglects  to  affix  such  label  to  any  box  contain- 
ing cigars  made  by  or  for  him,  or  sold  or  offered  for  sale  by  or  for  him,  and  every 
person  who  removes  any  such  label,  so  affixed,  from  any  such  box,  shall  be  fined  fifty 
dollars  for  each  box  in  respect  to  which  such  offense  is  committed."  Act  of  July  20, 
1868,  ch.  186,  15  Stat.  L.  162;  Act  of  April  10,  1869,  ch.  18,  16  Stat.  L.  43. 

Exemption  of  exported  cigars  from  above  provisions,  see  R.  S.  sec.  3397,  infra,  p.  168. 


Sec.  3394.  [Cigars  and  cigarettes,  tax  on — contents  of  packages.] 

Upon  cigars  and  cigarettes  which  shall  be  manufactured  and  sold,  or 
removed  for  consumption  or  sale,  there  shall  be  assessed  and  collected  the 
following  taxes,  to  be  paid  by  the  manufacturer  .thereof :  On  cigars  of  all 
descriptions  made  of  tobacco  or  any  substitute  therefor  and  weighing  more 
than  three  pounds  per  thousand,  three  dollars  per  thousand;  on  cigars, 
made  of  tobacco,  or  any  substitute  therefor,  and  weighing  not  more  than 
three  pounds  per  thousand,  seventy-five  cents  per  thousand;  on  cigarettes, 
made  of  tobacco,  or  any  substitute  therefor,  and  weighing  more  than  three 
pounds  per  thousand,  three  dollars  and  sixty  cents  per  thousand ;  on  cigar- 
ettes, made  of  tobacco,  or  any  substitute  therefor,  and  weighing  not  more 
than  three  pounds  per  thousand,  one  dollar  and  twenty-five  cents  per  thou- 
sand: Provided,  That  all  rolls  of  tobacco,  or  any  substitute  therefor, 
wrapped  with  tobacco,  shall  be  classed  as  cigars ;  and  all  rolls  of  tobacco,  or 
any  substitute  therefor,  wrapped  in  paper  or  any  substance  other  than 
tobacco,  shall  be  classed  as  cigarettes. 

And  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  provide  dies  and  stamps  for  cigars  weigh- 
ing not  more  than  three  pounds  per  thousand;  and  for  cigarettes  at  the 
rates  of  tax  imposed  by  this  section :  Provided,  That  such  stamps  shall  be 
in  denominations  of  five,  eight,  ten,  fifteen,  twenty,  fifty,,  and  one  hundred ; 
and  the  laws  and  regulations  governing  the  packing  and  removal  for  sale  of 
cigarettes,  and  the  affixing  and  canceling  of  the  stamps  on  the  packages 
thereof,  shall  apply  to  cigars  weighing  not  more  than  three  pounds  per 
thousand. 

No  packages  of  manufactured  tobacco,  snuff,  cigars,  or  cigarettes,  pre- 
scribed by  law,  shall  be  permitted  to  have  packed  in,  or  attached  to,  or  con- 
nected with,  them,  nor  affixed  to,  branded,  stamped,  marked,  written,  or 
printed  upon  them,  any  paper,  certificate,  or  instrument  purporting  to  be 
or  represent  a  ticket,  chance,  share  or  interest  in,  or  dependent  upon,  the 
event  of  a  lottery,  nor  any  indecent  or  immoral  picture,  representation, 
print,  or  words ;  and  any  violation  of  the  provisions  of  this  paragraph  shall 
subject  the  offender  to  the  penalties  and  punishments  provided  by  section 
thirty-four  hundred  and  fifty-six  of  the  Revised  Statutes.    [R,  S,] 

This  section,  originallv  drawn  from  the  Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  160, 
has  been  amended  by  the  following  successive  revenue  Acts:  Act  of  March  3,  1875, 
ch.  127,  18  Stat.  L.  339;  Act  of  July  24,  1897,  ch.  11,  8  10,  30  Stat.  L.  206;  Act  of 
July  1,  1902,  ch.  1371,  §  2,  32  Stat.  L.  715.  These  Acts  were  superseded  and  the  section 
amended  to  read  as  given  in  the  text  by  the  Tariff  Act  of  Aug.  5,  1909,  ch.  6,  |  33, 
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36  Stat.  L.  110,  which  was  expressly  saved  from  repeal  by  the  Underwood  Tariff  Act 
of  Oct.  3,  1913,  ch.  16,  §  IV  S,  38  Stat.  L.  301. 
B.  S.  sec.  3456  mentioned  in  the  text  is  given  infra,  p.  318. 

Authority  of  Congress  to  prohibit  pack- 


age containing  anything  but  article  taxed. 
—  Congress  has  the  right  to  prescribe 
that  everr  package  of  tobacco  and  cig- 
arettes should  contain  nothing  but  the 
article  which  is  taxed.  Felsenlield  v.  U, 
S.,  (1902)  186  U.  S.  126,  22  S.  Ct.  740, 
46  U.  S.  (L.  ed.)  1085;  U.  S.  v.  Two 
Hundred  and  Eighty-Eight  Packages 
Merry  World  Tobacco.  (1900)  103  Fed. 
453.     See    (1898)   22  Op.  Atty.-Gen.   181. 

"Cigars"  as  including  "cigarettes." — 
The  statutory  definition  of  cigars  to  in- 
clude cigarettes,  in  R.  S.  sec.  3387,  supra, 
p.  161,  does  not  apply  in  such  a  section 
as  this  wherein  special  provision  is  made 
for  cigarettes,  as  the  tax  on  cigars  and 
cigarettes  is  stated  at  different  amounts. 
U.  S.  r.  Sapinkow,  (1898)  90  Fed.  664. 

Wholesale  price  or  value. —  Prior  to  the 
amendment  of  1909  this  section  classified 
cigars  and  cigarettes  for  internal  rev- 
enue duty,  and  imposed  a  stamp  tax  of 
fifty-four  cents  per  thousand  on  cigarettes 
weigliing  not  more  than  three  pounds  to 
the  thousand,  and  the  wholesale  value  or 
price  of  which  was  not  more  than  two 
dollars  per  thousand,  including  the  tax, 
and,  if  the  value  exceeded  such  sum,  then 
they  were  required  to  carry  a  tax  of 
$1.08  per  thousand.  It  was  held  that 
where  a  person  manufactured  cigarettes 
and  sold  them  at  wholesale  at  his  store- 
room in  reasonable  quantities  to  any  one 
who  might  apply,  at  two  dollars  per  thou« 


sand,  the  fact  that  the  larger  part  of  the 
cigarettes  manufactured  by  him  were  pur- 
chased by  his  son  at  two  dollars  per 
tnousand  and  sold  by  him  at  wholesale 
with  cigarettes  of  other  manufacture  for 
more  than  such  price  did  not  make  the 
**  wholesale  price  or  value "  of  the  cig- 
arettes more  than  two  dollars  per  thou- 
sand, and  hence  the  manufacturer  was  not 
subject  to  an  assessment  prescribed  by 
R.  S.  sec.  3371,  supra,  p.  146,  for  insuffi- 
cient stamping.  Epremiam  v.  Ward, 
(1909)   169  Fed.  691. 

Lottery. —  In  U.  S.  v.  One  Box  of  To- 
bacco, "Foot  Prints,"  (C.  C.  A.  4th  Cir. 
1911)  190  Fed.  731,  the  court  construing 
the  word  "  lottery  "  as  used  in  this  stat- 
ute said :  **  In  our  view  it  will  not  do 
to  limit  the  definition  of  a  lottery  to  a 
scheme  whereby  the  value  of  the  certifi- 
cate is  dependent  upon  lot  or  chance.  It 
does  and  should  equally  include  a  scheme 
whereby  the  possession  and  enjoyment  of 
the  prize  is  made  to  depend  on  lot  or 
chance  however  compassed.  The  rule 
of  construction  in  such  cases,  while  prop- 
erly strict,  should  not  be  such  as  to  emas- 
culate the  true  meaning  of  the  provision, 
and  we  are  entirely  sure  that  the  prohibi- 
tion was  aimed  against  the  use  in  connec- 
tion with  the  packing  of  tobacco  of  any 
device  for  the  distribution  of  prizes,  to  be 
effected  by  the  aid  of  lot  or  chance,  and 
was  entirely  indifferent  to  the  particular 
means  used  to  accomplish  the  result." 


Sec.  3395.  [Stamps,  how  prepared,  furnished,  and  accounted  for.] 

The  Commissioner  of  Internal  Revenue  shall  cause  to  be  prepared,  for  pay- 
ment of  the  tax  upon  cigars,  suitable  stamps  denoting  the  tax  thereon.  Such 
stamps  shall  be  furnished  to  collectors  requiring  them,  and  collectors  shall, 
if  there  be  any  cigar-manufacturers  within  their  respective  districts,  keep 
on  hand  at  all  times  a  supply  equal  in  amount  to  two  months'  sales  thereof, 
and  shall  sell  the  same  only  to  the  cigar-manufacturers  who  have  given 
bonds  and  paid  the  special  tax,  as  required  by  law,  in  their  districts,  respec- 
tively, and  to  importers  of  cigars,  who  are  required  to  affix  the  same  to 
imported  cigars  in  the  custody  of  customs  officers,  and  to  persons  required 
by  law  to  affix  the  same  to  cigars  on  hand  after  the  first  day  of  April,  eigh- 
teen hundred  and  sixty-nine.  Every  collector  shall  keep  an  account  of  the 
number,  amount,  and  denominate  values  of  the  stamps  sold  by  him  to  each 
sigar-manufacturer,  and  to  other  persons  above  described.    [R.  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  162. 

Sec.  3396.  [inspection  of  cigpars,  cheroots,  and  cigarettes,,  etc.]    The 

Commissioner  of  Internal  Revenue  may  prescribe  such  regulations  for  the 
inspection  of  cigars,  cheroots,  and  cigarettes,  and  the  collection  of  the  tax 
thereon,  as  he  may  deem  most  effective  for  the  prevention  of  frauds  in  the 
pajrment  of  such  tax.    [R,  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  16a 
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Authority  conferred  on  commissioner. 
—  This  section  and  R.  S.  sec.  3371,  supra, 
p.  146,  confer  ample  authority  on  the  com- 
missioner, and  'vest  him  with  a  large 
discretion  in  the  use  and  choice  of 
methods  for  preventing  frauds  in  the  pay- 
ment of  taxes  by  cigar  manufacturers. 

Regulations  respecting  factories.— A 
circular  issued  by  the  commissioner  of 
internal  revenue,  holding  that  a  cigar 
factory,  or  the  place  where  cigars  can 
be  made  for  sale,  must  be  at  least  an 
entire  room,  separated  by  walls  and  parti- 
tions from  all  other  parts  of  the  build- 
ing, and  that  the  factory  and  place  of 
manufacture  cannot  be  used,  nor  any  por- 


tion thereof,  even  though  marked  off  or 
separated  from  the  remainder  by  a  rail- 
ing, counter,  bench,  screen,  or  curtain, 
as  a  store  where  the  manufacturer  can 
sell  his  cigars  otherwise  than  in  legal 
boxes,  properly  branded,  labeled,  and 
stamped,  was  authorized  by  this  section 
as  being  within  the  authority  of  the  com- 
missioner to  prescribe  such  regulations 
for  the  inspection  of  cigars  and  the  col- 
lection of  the  tax  thereon  as  he  may  deem 
most  effective  for  the  prevention  of  frauds 
in  the  payment  of  such  tax.  Ludloff  v. 
U.  S.,  (1883)  108  U.  S.  176,  2  S.  Ct. 
475,  27  U.  S.   (L.  ed.)   693. 


Sec.  3397.  [Removal  without  properly  boxing,  stamping,  or  branding 
—  using  false  stamps,  etc. —  exported  cigars  exempt.]  Whenever  any 
cigars  are  removed  from  any  manufactory,  or  place  where  cigars  are  made, 
without  being  packed  in  boxes  as  required  by  the  provisions  of  this  chapter, 
or  without  the  proper  stamp  thereon  denoting  the  tax,  or  without  stamp- 
ing, indenting,  burning,  or  impressing  into  each  box,  in  a  legible  and  dur- 
able manner,  the  number  of  the  cigars  contained  therein,  the  number  of  the 
manufactory,  and  the  number  of  the  district  and  the  State,  or  without  prop- 
erly afSxing  thereon  and  canceling  the  stamp  denoting  the  tax  on  the  same, 
or  are  sold,  or  oflPered  for  sale,  not  properly  boxed  and  stamped,  they  shall 
be  forfeited  to  the  United  States.  And  every  person  who  commits  any  of 
the  above-described  offenses  shall  be  fined  for  each  such  offense  not  less  than 
one  hundred  dollars  nor  more  than  one  thousand  dollars,  and  imprisoned 
not  less  than  six  months  nor  more  than  two  years.  And  every  person  who 
packs  cigars  in  any  box  bearing  a  false  or  fraudulent  or  counterfeit  stamp, 
or  who  affixes  to  any  box  containing  cigars  a  stamp  in  the  similitude  or 
likeness  of  any  stamp  required  to  be  used  by  the  laws  of  the  United  States, 
whether  the  same  be  a  customs  or  internal-revenue  stamp,  or  who  buys, 
receives,  or  has  in  his  possession  any  cigars  on  which  the  tax  to  which  they 
are  liable  has  not  been  paid,  or  who  removes,  or  causes  to  be  removed,  from 
any  box  any  stamp  denoting  the  tax  on  cigars,  with  intent  to  use  the  same, 
or  who  uses,  or  permits  any  other  person  to  use,  any  stamp  so  removed,  or 
who  receives,  buys,  sells,  gives  away,  or  has  in  his  possession  any  stamp 
so  removed,  or  who  makes  any  other  fraudulent  use  of  any  stamp  intended 
for  cigars,  or  who  removes  from  the  place  of  manufacture  any  cigars  not 
properly  boxed  and  stamped  as  required  by  law,  shall  be  deemed  guilty 
of  a  felony,  and  shall  be  fined  not  less  than  one  hundred  dollars  nor  more 
than  one  thousand  dollars,  and  imprisoned  not  less  than  six  months  nor 
more  than  three  years :  Provided,  That  cigars  packed  expressly  for  export, 
and  which  shall  be  exported  to  a  foreign  country  under  the  restrictions 
and  regulations  prescribed  by  the  Commissioner  of  Internal  Revenue,  and 
approved  by  the  Secretary  of  the  Treasury,  shall  be  exempt  from  the  pro- 
visions of  this  section,  and  also  from  the  provisions  of  section  thirty-three 
hundred  and  ninety-three  of  the  Revised  Statutes,  requiring  a  label  to  be 
affixed  to  each  box.    [R.  8.] 

The  above  provisions  were  substituted  by  Act  of  March  1,  1879,  ch.  125,  20  Stat.  L. 
348,  for  the  section  as  originally  enacted  which  was  as  follows: 

**  Sec.  3397.  Whenever  any  cigars  are  removed  from  any  manufactory,  or  place  where 
eigars  are  made,  without  being  packed  in  boxes  as  required  by  the  provisions  of  this 
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chapter,  or  without  the  proper  stamp  thereon  denoting  the  tax,  or  without  burning 
into  each  box  with  a  branding-iron  the  number  of  the  cigars  contained  therein,  the 
name  of  the  manufacturer,  and  the  number  of  the  district  and  the  State,  or  without 
properly  affixing  thereon  and  canceling  the  stamp  denoting  the  tax  on  the  same,  or 
are  sold  or  offered  for  sale  not  properly  boxed  and  stamped,  they  shall  be  forfeited  to 
the  United  States.  And  every  person  who  commits  any  of  the  above-described  offenses 
shall  be  fined  for  each  such  onense  not  less  than  one  hundred  dollars  nor  more  than  one 
thousand  dollars,  and  imprisoned  not  less  than  six  months  nor  more  than  two  years. 
And  every  person  who  padcs  cigars  in  any  box  bearing  a  false  or  fraudulent  or  counter-, 
feit  stamp,  or  who  affiles  to  any  box  containing  cigars  a  stamp  in  the  similitude  or 
likeness  of  any  stamp  required  to  be  used  by  the  laws  of  the  United  States,  whether  the 
same  be  a  customs  or  internal -revenue  stamp;  or  who  buys,  receiyes,  or  has  in  his 
possession  any  cigars  on  which  the  tax  to  which  they  are  liable  has  not  been  paid,  or 
who  removes  or  causes  to  be  removed  from  any  box  any  stamp  denoting  the  tax  on 
cigars,  with  intent  to  use  the  same,  or  who  uses  or  permits  any  other  person  to  use 
any  stamp  so  removed,  or  who  receives,  buys,  sells,  gives  away,  or  has  in  nis  possession 
any  stamp  so  removed,  or  who  makes  any  other  fraudulent  use  of  any  stamp  intended 
for  cigars,  or  who  removes  from  the  place  of  manufacture  any  cigars  not  properly 
boxed  and  stamped  as  required  by  law,  shall  be  deemed  guilty  of  a  felony,  and  shsJl  be 
fined  not  less  than  one  hundred  dollars  nor  more  than  one  thousana  dollars,  and 
imprisoned  not  less  than  six  months  nor  more  than  three  years.''  Act  of  July  20,  1868, 
ch.  186,  15  Stat.  L.  162;  Act  of  June  6,  1872,  ch.  316,  17  Stat.  L.  255. 


How  affected  by  R.  S.  sec.  3262.— The 
provision  of  R.  S.  sec.  3262,  8upra,  p.  29, 
as  to  the  use  of  wood,  metal,  paper,  etc., 
separately  or  in  combination,  lor  packing 
tobacco,  snuff,  and  cigars,  does  not  affect 
the  requirements  of  this  section  that  cer- 
tain numbers  and  names  be  burned  into 
cigar  boxes  with  a  branding  iron  before 
removing  them  from  the  manufactory. 
(1875)   15  Op.  Atty.-Gen.  516. 

Forfeiture  of  cigars  in  hands  of  bona 
fide  purchasers. —  Even  in  the  hands  of 
bona  fide  purchasers,  the  cigars  are  for- 
feited when  there  has  been  a  clear  viola- 
tion of  the  statute  as  to  stamping  and 
branding  the  boxes  of  cigars.  U.  S.  «. 
Seventy-Five  Thousand  One  Hundred  and 
Twenty-Five  Cigars,  (1883)  18  Fed.  147; 
Jackson  v,  U.  S.,   (1884)   21  Fed.  35. 

Retailing  dgars  at  place  of  manufac- 
ture.—  Under  this  section  and  R.  S.  sees. 
3392,  mipra,  p.  164,  and  3400,  infra,  p.  170, 
the  removal  of  cigars  from  the  place  where 
they  were  manufactured,  in  the  rear  part 
of  a  small  room,  and  selling  them  at  retail 
in  the  front  part  of  the  room,  only  di- 
vided from  the  rear  part  by  a  wooden  bar 
about  three  feet  high,  extending  partly 
across  the  room,  was  ground  for  forfeiture 
of  the  cigars.  Ludloff  ▼.  U.  S.,  <1883)  108 
U.  S.  176,  2  S.  Ct.  475,  27  U.  S.  (L.  ed.) 
693.  See  also  Crisp  v.  Proud,  (1878)  4 
Hughes  57,  6  Fed.  Cas.  No.  3,392;  U.  S. 
«?.  Neid,  (1870)  27  Fed.  Cas.  No.  15,860. 

Sale  of  unstamped  cigars  by  retail 
dealer. —  Manufacturers  and  importers 
are  not  the  only  persons  who  may  be  in- 
dicted under  this  section  for  selling  or 
offering  for  sale  cigars  not  properly 
boxed  or  stamped,  but  an  indictment  will 
lie  against  a  retail  dealer.  U.  S.  v. 
Edwards,  (1873)  25  Fed.  Cas.  No. 
15,025. 

Cigars  brought  by  travelers  from 
foreign  countries. —  Regulations  of  the 
Treasury  Department  permit  passengers 
to  bring  cigars,  not  in  excess  of  fifty  for 


any  one  passenger.  One  who  receives 
from  a  passenger  cigars  so  brought  can- 
not be  convicted  under  this  section  of  hav- 
ing in  his  possession  cigars  on  which  the 
tax  to  which  they  are  liable  has  not  been 
paid.  Nichols  v,  U.  S.,  (1901)  106  Fed. 
672. 

Who  may  set  up  illegality  of  sale. — 
In  an  action  of  trover,  for  converting  to- 
bacco and  cigars,  it  is  no  defense  that  the 
cigars  had  oeen  sold  unboxed  and  un- 
stamped. While  a  forfeiture  must  be 
deemed  to  have  attached  at  the  moment 
the  offense  was  committed,  and  hence  the 
title  then  vested  in  the  United  States,  so 
as  to  cut  off  all  sales  made  afterwards, 
as  well  as  all  liens,  the  law  requires  pro- 
ceedings to  be  instituted  for  the  purpose 
of  ascertaining  the  fact  of  forfeiture,  and 
third  parties  cannot  set  up  illegality  of 
a  sale  in  violation  of  the  revenue  laws  to 
defeat  an  action  brought  against  such 
third  person  for  intermeddling  with  the 
property  or  converting  it  to  his  own  use 
when  neither  of  the  parties  to  the  con- 
tract has  repudiated  it,  and  the  contract 
has  been  fully  executed.  Wessels  v.  Bee- 
man,  (1891)  87  Mich.  481,  49  N.  W.  483. 
See  Wessels  v.  Beeman,  (1887)  66  Mich. 
343,  33  N.  W.  610. 

Definition  of  dgara  as  including  cigar- 
ettes.—  The  amendment  of  this  section 
leaves  it  subject  to  the  operation  of  R.  S. 
sec.  3287,  supra,  p,  47,  which  defines 
cigars  to  include  cigarettes.  U.  S.  v.  Sap- 
inkow,    (1898)    90  Fed.  654. 

Manufactory  stamped  on  box. —  The 
manufactory,  the  number  of  which  is  to  be 
stamped  into  the  box,  under  the  Act  of 
March  1,  1879,  is  the  manufactory  where 
the  cigars  are  made.  U.  S.  v,  Seventy- 
Five  Thousand  One  Hundred  and  Twenty- 
Five  Cigars,  (1883)  18  Fed.  147;  Jack- 
son t?.  U.  S.,  (1884)   27  Fed.  35. 

Counterfeit  customs  stamps. —  The  lan- 
guage of  this  section  was  held  to  cover  a 
case  of  affixing  to  a  box  containing  cigars. 
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a  stamp  in  the  Bimilitude  or  likeness  of  a 
customs  stamp  required  to  be  used  by  R. 
S,  sec  2804  (noted  as  superseded  in 
Customs  Duties,  vol.  2,  p.  724),  on  a 
box  of  imported  cigars,  though  it  ap- 
peared that  the  cigars  in  the  box  to 
which  such  stamp  had  been  affixed  were 
domestic  cigars,  not  imported,  and  were 
subject  only  to  an  internal  revenue  tax, 
and  that  such  tax  had  been  duly  paid. 
U.  S.  r.  Jacoby,  (1875)  12  Blatchf.  491, 
26  Fed.  Cas.  No.  15,462. 

Indictment. — An  indictment  charging 
the  defendant  with  selling,  or  offering  for 
sale,  cigars  not  properly  boxed  or  stamped 
is  sufficient  when  it  charges  the  offense 
in  the  words  of  the  statute  with  an  aver- 
ment of  the  overt  act  of  selling  to  a 
certain  person  at  a  given  time  and  place, 
though  It  contains  no  allegation  that  the 


sale  was  not  one  permitted  by  law  as  that 
of  an  importer  selling  cigars  in  bond  for 
re-exportation,  or  a  manufacturer  selling 
for  exportation,  or  a  dealer  whose  title 
was  derived,  however  remotely,  from 
either  of  them,  and  who  honestly  sold  for 
the  same  purpose.  U.  S.  r.  Edwards, 
(1873)  25  Fed.  Cas.  No.  15,025. 

An  indictment  charged  that  the  defend- 
ant "did  buy,  receive  and  have  in  his 
possession,"  cigars  on  which  the  lax  to 
which  they  were  liable  had  not  been  paid. 
On  the  trial,  it  was  held  that  the  aver- 
ment was  divisible,  and  that  a  conviction 
could  be  had  on  proof  of  possession  alone, 
the  statute  using  the  words  "  buys,  re- 
ceives or  has  in  his  possession."  U.  S. 
V.  Millard,  (1876)  13  Blatchf.  534,  26 
Fed.  Cas.  No.  15,769. 


Sec.  3398.  [Absence  of  stamps  evidence  of  non-payment  of  tax.]    The 

absence  of  the  proper  revenue-stamp  on  any  box  of  cigars  sold,  or  offered 
for  sale,  or  kept  for  sale,  shall  be  notice  to  all  persons  that  the  tax  has  not 
been  paid  thereon,  and  shall  be  prima-faeie  evidence  of  the  non-payment 
thereof,  and  such  cigars  shall  be  forfeited  to  the  United  States.    [JB.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  163. 

Sec.  3399.  [Oi^rars  manufactured  on  shares,  commission,  or  contract 
—  how  stamped  —  frauds.]  Whenever  cigars  of  any  description  are  manu- 
factured, in  whole  or  in  part,  upon  commission  or  shares,  or  the  material  is 
furnished  by  one  party  and  manufactured  by  another,  or  the  material  is 
furnished  or  sold  by  one  party  with  an  understanding  or  agreement  with 
another  that  the  cigars  are  to  be  received  in  payment  therefor,  or  for  any 
part  thereof,  the  stamps  required  by  law  shall  be  affixed  by  the  actual  maker 
before  the  cigars  are  removed  from  the  place  of  manufacturing.  And  in 
case  of  fraud  on  the  part  of  either  of  said  parties  in  respect  to  said  manu- 
facture, or  of  any  collusion  on  their  part  with  intent  to  defraud  the  revenue, 
such  material  and  cigars  shall  be  forfeited  to  the  United  States ;  and  every 
person  engaged  in  such  fraud  or  collusion  shall  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  five  thousand  dollars,  and  imprisoned  for  not 
less  than  six  months  nor  more  than  three  years.    [B,  8,] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  163. 

Sec.  3400.  [Forfeiture  of  property  for  selling,  etc.,  contrary  to  law  — 
using  false  stamps,  etc.]  Every  manufacturer  of  cigars  who  removes  or 
sells  any  cigars  without  payment  of  the  special  tax  as  a  cigar-manufacturer^ 
or  without  having  given  bond  as  such,  or  without  the  proper  stamps  denot- 
ing the  tax  thereon ;  or  who  makes  false  or  fraudulent  entries  of  the  manu- 
facture or  sale  of  any  cigars;  or  makes  false  or  fraudulent  entries  of  the 
purchase  or  sale  of  leaf-tobacco,  tobacco-stems,  or  other  material  used  in 
the  manufacture  of  cigars;  or  who  affixes  any  false,  forged,  spurious, 
fraudulent,  or  counterfeit  stamp,  or  imitation  of  any  stamp,  required  by 
law  to  any  box  containing  any  cigars^  shall,  in  addition  to  the  penalties 
elsewhere  provided  in  this  Title  for  such  offenses,  forfeit  to  the  United 
States  all  raw  material  and  manufactured  or  partly  manufactured  tobacco 
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and  cigars,  and  all  machinery,  tools,  implements,  apparatus,  fixtures,  boxes, 
barrels,  and  all  other  materials  which  shall  be  found  in  his  possession,  or  in 
his  manufactory,  and  used  in  his  business  as  such  manufacturer,  together 
with  his  estate  or  interest  in  the  building  or  factory,  and  the  lot  or  tract  of 
ground  on  which  such  building  or  factory  is  located,  and  all  appurtenances 
thereunto  belonging.    [JB.  8,] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  163. 

Special  taxes  on  manufacturers  of  tobacco  were  abolished  by  the  Act  of  Oct.  1,  1890, 
ch.  1244,  §  26,  supra,  p.  159.  Such  taxes  were  again  imposed  by  the  War  Kevenue 
Act  of  Oct.  22,  1914,  ch.  331,  §  4,  voL  3,  p.  1069. 


Rights  of  mortgagee. — ^A  mortgage  of 
the  stock  and  implements  does  not  give 
to  the  mortgagee  any  rights  as  against  a 
forfeiture  to  the  government  on  account 
of  a  violation  of  the  internal  revenue 
laws  by  the  manufacturer,  when  in  the 
plea  the  intervener  does  not  allege  ignor- 
ance of  the  fact  that  the  property  mort- 
gaged was  in  the  possession  of  the  manu- 
facturer at  the  time  of  the  commission  of 
the  offense,  nor  does  he  deny  that  he 
voluntarily  permitted  it  to  remain  in  the 
possession  of  the  manufacturer,  knowing 
that  it  was  the  stock  and  implements 
necessary  to  be  used  in  carrying  on  his 
business  as  a  cigar  manufacturer.  U.  S. 
V.  Two  Hundred  Forty-Six  and  One-Half 
Pounds  of  Tobacco,   (1900)    103  Fed.  791. 

Rights  of  lessor. —  Leased  machinery  be- 
comes forfeited  by  reason  of  the  violation 
of  the  internal  revenue  laws  by  a  manu- 
facturer of  cigars,  and  the  fact  that  the 
legal  owner  knew  nothing  of  the  unlaw- 
ful acts  of  the  lessee  and  did  not  consent 
thereto  is  not  sufficient  to  prevent  the 
forfeiture  asked  by  the  government.  The 
section  cannot  be  construed  as  meaning 
that  the  manufacturer  shall  only  forfeit 
such  property  of  his  own  as  was  used  in 
his  business,  ani  may  be  found  in  his 
possession.  U.  S.  v.  Two  H-mdvod  and 
Twenty  Patented  Machines,  (1900)  99 
Fed.  559. 


Discrimination  as  to  realty  and  per- 
sonalty.—  "A  literal  reading  of  the  stat- 
ute indicates  a  purpose  to  discriminate 
so  as  to  make  the  forfeiture  of  personal 
property  absolute,  the  mere  possession  of 
such  property  by  the  offender,  or  the  use 
of  it  in  connection  with  his  business,  being 
sufficient  to  close  any  controversy  as  to 
the  ownership,  or  as  to  rights  of  everybody 
respecting  the  same;  but  real  estate,  in- 
cluding the  building  or  factory,  to  be 
subjected  only  to  forfeiture  of  the 
offender's  estate  or  interest  therein."  U. 
S.  V.  Two  Hundred  Forty-Six  and  One- 
Half  Pounds  of  Tobacco,  (1900)  103  Fed. 
791. 

Retailing  cigars  at  place  of  manufac- 
ture.—  Under  this  section,  and  R.  S.  sees. 
3392  and  3397,  supra,  pp.  164,  168,  the  re- 
moval of  cigars  from  the  place  where  they 
were  manufactured,  in  the  rear  part  of  a 
small  room,  and  selling  them  at  retail  in 
the  front  part  of  the  room,  only  divide^! 
from  the  rear  part  by  a  wooden  bar  about 
three  feet  high  extending  partly  across  the 
room,  was  groimd  for  forfeiture  of  the 
cigars.  Ludloff  v.  U.  S.,  (1883)  108  U.  S. 
176,  2  S.  Ct.  475,  27  U.  S.  (L.  ed.)  693. 
See  also  Crisp  v.  Proud,  (1878)  4  Hughes 
67,  6  Fed.  Cas.  No.  3,392;  U.  S.  V,  Neid, 
(1870)   27  Fed.  Cas.  No.  16,860. 


Sec.  3401 .  [Falsely  representing  cigars  to  have  been  made  prior  to  July 
20, 1868.]  Every  person  who  sells  or  offers  for  sale  any  cigars,  representing 
the  same  to  have  been  manufactured  and  the  tax  paid  thereon  prior  to  July 
twenty,  eighteen  hundred  and  sixty-eight,  when  the  same  were  not  so  manu- 
factured and  the  tax  was  not  so  paid,  shall  be  liable'to  a  penalty  of  five  hun- 
dred dollars  for  each  offense,  and  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  fined  not  less  than  five  hundred  dollars  nor  more  than  five 
thousand  dollars,  and  imprisoned  not  less  than  six  months  nor  more  than 
three  years.    [JB.  8,] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  164. 
This  section  may  be  regarded  as  temporary  only. 

Sec.  3402.  [imported  cigars  to  pay  tax  —  stamps,  when  and  by  whom 
aflSxed.]  All  cigars  imported  from  foreign  countries  shall  pay,  in  addition 
to  the  import  duties  imposed  thereon,  the  tax  prescribed  by  law  for  cigars 
manufactured  in  the  United  States,  and  shall  have  the  same  stamps  affixed. 
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The  stamps  shall  be  afiSxed  and  canceled  by  the  owner  or  importer  of  the 
cigars  while  they  are  in  the  custody  of  the  proper  custom-house  officers,  and 
the  cigars  shall  not  pass  out  of  the  custody  of  such  officers  until  the  stamps 
have  been  so  affixed  and  canceled,  but  shall  be  put  up  in  boxes  containing 
quantities  as  prescribed  in  this  chapter  for  cigars  manufactured  in  the 
United  States,  before  the  stamps  are  affixed.  And  the  owner  or  importer 
of  such  cigars  shall  be  liable  to  all  the  penal  provisions  of  this  Title  pre- 
scribed for  manufacturers  of  cigars  manufactured  in  the  United  States. 
Whenever  it  is  necessary  to  take  any  cigars  so  imported  to  any  place  other 
than  the  public  stores  of  the  United  States,  for  the  purpose  of  affixing  and 
canceling  such  stamps,  the  collector  of  customs  of  the  port  where  such 
cigars  are  entered  shall  designate  a  bonded  warehouse  to  which  they  shall 
be  taken,  under  the  control  of  such  customs  officer  as  such  collector  may 
direct.  And  every  officer  of  customs  who  permits  any  such  cigars  to  pass 
out  of  his  custody  or  control,  without  compliance  by  lie  owner  or  importer 
thereof  with  the  provisions  of  this  section  relating  thereto,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  fined  not  less  than  one  thousand  dol- 
lars nor  more  than  five  thousand  dollars,  and  imprisoned  not  less  than  six 
months  nor  more  than  three  years,    rs.  8.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  163. 
Imported  cigarettes,  see  R.  6.  sec.  3392,  wpra,  p.  164. 


Section  applicable  within  what  terri- 
tory.—  The  provisions  of  this  section  un- 
doubtedly apply  only  to  cigars  manu- 
factured within  the  bounds  of  our  internal 
revenue  laws,  i.  e.,  within  the  territory 
where  these  laws  are  operative.  (1902) 
24  Op.  Atty.-Gen.  120. 

Philippine  Islands. —  This  section  is  a 
part  of  the  general  laws  relating  to  the 
collection  of  internal  revenue  and  relates 
in  terms  to  cigars  imported  from  foreign 
countries,  and  unlilce  the  laws  relating  to 
the  collection  and  protection  of  the  cus- 
toms revenue,  has  apparently  not  been 
expressly  applied  to  cigars  coming  from 
the  Philippine  Islands.  (1911)  29  Op. 
Atty.-Gen.  77. 


Stamping  by  agent. — ^AU  that  the  stat- 
ute expressly  concedes  to  the  importer  is 
the  right  himself  to  resort  to  the  public 
stores  to  attend  and  affix  the  stamps;  and 
admitting  that  he  may  perform  acts  of 
this  kind  by  an -agent,  it  seems  to  be  a 
fair  interpretation  of  the  section,  in  con- 
nection with  the  other  sections  creating 
the  office  of  collector,  to  construe  it  as 
warranting  the  adoption  of  such  reason- 
able regulations  touching  the  admission 
of  agents  to  the  premises  of  the  custom 
house  as  the  collector  may  see  fit  to  ap- 

Srove   of.     Slaight   v.    Hedden^    (£.    D. 
'.  T.  1888)  39  Fed.  103. 


Sec.  3403.  [Selling  Imported  cigars  not  paoked  as  required  by  law.] 

All  cigars  of  every  description,  on  hand  after  the  first  day  of  April,  eighteen 
hundred  and  sixty-nine,  shall  be  taken  to  h'ave  been  either  manufactured  or 
imported  after  the  passage  of  the  internal-revenue  act  of  July  twentieth, 
eighteen  hundred  and  sixty-eight,  and  shall  be  stamped  accordingly.  Every 
person  who  sells  or  offers  for  sale  any  imported  cigars,  or  cigars  purporting 
or  claimed  to  have  been  imported,  not  put  up  in  packages  and  stamped  as 
provided  by  this  chapter,  shall  be  fined  not  less  than  five  hundred  dollars 
nor  more  than  five  thousand  dollars,  and  be  imprisoned  not  less  than  six 
months  nor  more  than  two  years.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  164. 


Sec.  3404.  [Purchasing  cigars  not  branded  or  stamped.]   Every  person 
who  purchases  or  receives  for  sale  any  cigars  which  have  not  been  branded 
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or  stamped  according  to  law,  shall  be  liable  to  a  penalty  of  fifty  dollars  for 
each  such  offense.    [B.  8.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  263;  Act  of  July  13,  1866,  ch.  184,  14  Stat 
L.  126;  Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  162. 

Estimated  tax  on  cigars  sold  without  stamps,  see  R.  S.  sec  3371,  supra,  p.  146. 

Cigaxs    shipped    from    the    Philippine  Isulnds)    providing   in    effect    that   the 

Islands  are  not  liable  to  the  internal  rev-  laws  of  the  United  States  shall  not  apply 

enue  tax  since  the  Act  of  July  1,  1902,  to  the  Philippine  Islands.     (1902)  24  Op. 

ch.  1369,  32  Stat.  L.  691  (see  Philipfinb  Atty.-Qen.  120. 


Sec.  3405.  [Buying  cigan  from  a  manufacturer  who  has  not  paid  a 
special  tax.]  Every  person  who  purchases  or  receives  for  sale  any  cigars 
from  any  manufacturer  who  has  not  paid  the  special  tax  shall  be  liable  for 
each  offense  to  a  penalty  of  one  hundred  dollars,  and  to  a  forfeiture  of  all 
the  said  articles  so  purchased  or  received,  or  of  the  full  value  thereof. 
[B.  S.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  263;  Act  of  July  13,  1866,  ch.  184,  14  Stat. 
L.   126. 

Special  taxes  were  abolished  by  the  Act  of  Oct.  1,  1890,  ch.  1244,  §  26,  supra,  p.  159, 
but  were  again  imposed  by  the  War  Revenue  Act  of  Oct,  22,  1914,  ch.  331,  {  4,  vol.  3, 
p.  1069. 

Sec.  3406.  [Stamps  on  emptied  cigar-boxes  to  be  destroyed  —  penalty 
for  n^lect,  etc.]  Whenever  any  stamped  box  containing  cigars,  cheroots, 
or  cigarettes,  is  emptied,  it  shall  be  the  duty  of  the  person  in  whose*  hands 
the  same  is  to  destroy  utterly  the  stamps  thereon.  And  any  person  who 
willfully  neglects  or  refuses  so  to  do  shall,  for  each  such  offense,  be  fined 
not  exceeding  fifty  dollars  and  imprisoned  not  less  than  ten  days  nor  more 
than  six  months.  And  any  person  who  fraudulently  gives  away  or  accepts 
from  another,  or  who  sells,  buys,  or  uses  for  pacidng  cigars,  cheroots,  or 
cigarettes,  any  such  stamped  box,  shall  for  each  such  offense  be  fined  not 
exceeding  one  hundred  dollars  and  be  imprisoned  not  more  than  one  year. 
Any  revenue  officer  may  destroy  any  emptied  cigar-box  ui>on  which  a  cigar- 
stamp  is  found.    [JB.  8.] 

Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  484;  Act  of  July  20,  1868,  ch.  186,  16 
Stat.  L.  156,  162;  Act  of  June  6,  1^72,  ch.  316,  17  Stat.  L.  255. 


Stamping  pledged  cigars. —  This  section 
and  R.  S.  sec.  3387,  supra,  p.  161,  require 
cigars  manufactured  and  sold  or  removed 
for  consumption*  and  use  to  be  stamped, 
but  a  pledge  of  unstamped  cigars  as  a 
security  for  debt  does  not  fall  within  this 
designation.  Combs  v,  Tuchelt,  (1878) 
24  Minn.  423. 

As  to  the  effect  of  the  Act  of  March  z. 


Z879,  ^^'  12^1  i  18>  amending  R.  S.  sea 
3446,  infra,  p.  308,  under  which  the  com- 
missioner of  internal  revenue  adopted  the 
device  known  as  ''the  Hamilton-Brooks 
cigar  stamp"  and  prescribed  regulations 
for  its  use,  cancellation,  and  destruction, 
see  (1880)  16  Op.  Atty.-Qen.  443;  (1881) 
17  Op,  Atty.-Qen.  H. 


IX.  OPIDM 

An  Act  R^fulatlng  the  manufacture  of  smoking  opium  within  the  United 

States,  and  for  othw  purposes. 

[Act  of  Jan.  17, 1914,  ch.  10, 38  Stat  L.  i277] 

[Sec.  1.]  [Manufacture  of  opium  — tar  on  —  definition  of.]    That  an 
internal-revenue  tax  of  $300  per  pound  shall  be  levied  and  collected  upon  all 
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opium  manufactured  in  the  United  States  for  smoking  purposes;  and  no 
person  shall  engage  in  such  manufacture  who  is  not  a  citizen  of  the  United 
States  and  who  has  not  given  the  bond  required  by  the  Commissioner  of 
Internal  Revenue.  Every  person  who  prepares  opium  suitable  for  smoking 
purposes  from  crude  gum  opium,  or  from  any  preparation  thereof,  or  from 
the  residue  of  smoked  or  partially  smoked  opium,  commonly  known  as  yen 
shee,  or  from  any  mixture  of  the  above,  or  any  of  them,  shall  be  regarded  as 
a  manufacturer  of  smoking  opium  within  the  meaning  of  this  Act.  [38 
Stat.  L.  277.] 

This  is  the  first  section  of  the  "  Opium  Act  of  1914." 

Provisions  similar  to  those  of  this  section,  but  fixing  the  tax  at  $10  per  pound,  were 
made  by  the  Act  of  Oct.  1,  1890,  ch.  1244,  §  36,  26  Stat  L.  620,  repeated  by  section  6 
of  this  Act,  infra,  p.  176. 

For  provisions  relating  to  the  importation  of  opium  see  Ihpobts  and  Exports. 


"Manufacture   of   opium   for   smoking 
purposes"  defined. —  In  Seidler  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1915)  228  Fed.  336,  142 
C.  C.  A.  628,  it  appeared  that  the  plaintiff 
in  error  was  convicted  of  manufacturing 
opium  for  smoking  purposes  without  com- 
plying with  the  provisions  of  section  36, 
chapter  1244  of  the  Act  of  Oct.  1,  1890 
(repealed  by  section  6  of  this  Act  as  above 
noted).     The  testimony  showed  that  the 
defendant  had   added   water  to  Wyeth's 
Aqueous  Extract  of  Opium,  which  is  made 
for    therapeutical     purposes,     and     then 
smoked  it;   also  that  the  extract  itself, 
though  strong,  can  be  smoked,  but  is  made 
milder  by  adding  water  to  it.   The  defend- 
ant excepted  to  the  refusal  of  the  court  to 
charge   the   jury   that  "the   mixture   of 
Wyeth's  extract  of  opium  with  water  for 
the  purpose  of  making  it  less  thick  and 
.strong,    so   that   it  can    be   more   easily 
smoked,  is  not  the  manufacture  of  opium 
for  smoking  purposes  within  the  statute." 
Reversing  the  judgment  of  conviction  the 
court  said:    "We  cannot  agree  that  add- 
ing water  to  an  extract  of  opium,  which  is 
itself    smokable,    is    a    manufacture    of 
opium  for  smoking  purposes.     The  char- 
acter of  the  article  is  not  thereby  changed. 
It  would  be  as  fair  to  say  that  grinding 
coffee  beans  was  manufacturing  coffee  for 
drinking  purposes,  or  that  adding  water 
to  raw  whisky  was  manufacturing  whisky 
for  drinking  purposes.     To  manufacture 
an   article,  as  stated  in   Anheuser-Busch 
Brewing  Ass'n  t?.  U.  S.,  [1908]  207  U.  S. 
656,  28  S.  Ct.  204,  52  U.  S.  ( L.  ed. )   336, 
implies  a  change  in  its  nature  —  'there 
must  be  transformation;  a  new  and  differ- 
ent  article   must    emerge   having    a   dis- 
tinctive  name,   character   or   use.'     Con- 
gress has  no  authority  to  exercise  police 
power  in  the  states,  aiid  a  revenue  law 
should  not  be   strained  for  the   purpose 
of  conviction." 

The  purpose  of  the  statute  (section 
36  of  the  Act  of  Oct.  7,  1890,  repealed 
as  above  noted)  is  to  tax  and  regulate 
the  manufacture  of  smoking  opium,  and 


it  applies  manifestly  to  an^  process  by 
which  the  crude  opium  is  converted 
into  a  product  fit  for  smoking  Any 
such  process  constitutes  manufacture 
within  such  a  limited  statute  even  if  it 
might  not  amount  to  manufacture  under 
a  statute  of  general  application,  llie 
contrary  is  the  equivalent  of  saying  that 
the  manufacture  of  smoking  opium  cannot 
be  regulated  because  it  is  not  a  manufac- 
tured product.  Marks  v.  United  States, 
(C.  C.  A.  2d  Cir.  1912)    196  Fed.  476. 

The   mere    mixing    of    smoking    opium 
with  the  residue  of  opium  that  has  been 
smoked,  and  heating  the  same,  is  not  'a 
"  manufacture  of  opmm  for  smoking  pur- 
poses "  within  the  meaning  of  the  stat- 
ute.   The  manufacture  which  the  statute 
contemplates  is  complete  when  from  the 
crude  opium  there  has  been  produced  the 
smoking  opium,  with  which  alone,  as  de- 
fendant contended;  he  operated,  in  its  un- 
smoked   and    smoked    condition.     United 
States  V,  Shelley,    (1913)   229  U.  S.  289, 
3   S.  Ct.  635,   57   U.   S.    (L.   ed.|    1167; 
Shelley  v.  United   States,    (C.   C.  A.   2d 
Cir.   1912)    198   Fed.  88.     In  the  former 
case  the  court   said:      "Section   36    [re- 
pealed   as    above    noted]    must    be    read 
m    connection    with    the    accompanying 
administrative   provisions^    which    render 
it     clear    that    the    tax    was    designed 
to    yield    substantial    revenue,    and    not 
merely    or     primarily    to    prohibit    the 
manufacture  of  smoking  opium.     It  may 
easily  be  believed  that  if  (irrespective  of 
Constitutional  limitations  upon  its  power) 
Congress  were  undertaking  to  stamp  out 
the  practice  of  opium  smoking,  it  might 
prohibit  such  processes  of  recl?.iming  as 
were  charged  against  the  defendant  in  the 
second  and  third  counts  of  this  indictment. 
But  it  is  not  so  easy  to  believe,  in  the 
absence  of  clear  language  requiring  mch 
a  construction,  that  in  prescribing  a  rev- 
enue t*x  upon  the  manufacture  of  opium 
for  smoking  purposes,  it  intended  to  sub- 
ject the  same  substance  more  than  once  to 
the  tax,  or  to  require  surveillance  over 


INTERNAL  REVENUE 


175 


opium-smoking  resorts  —  in'  which,  it 
would  seem,  such  treatment  of  the  resid- 
uum might  most  readily  be  conducted  — 
the  same  as  over  a  factory  or  other  estab- 


lishment where  the  primary  converftion  of 
crude  opium  into  smoking  opium  is  con- 
ducted." 


Sec.  2.  [Begnlatioxis  for  conduct  of  bTUiness  —  bond.]  That  every 
manufacturer  of  such  opium  shall  file  with  the  collector  of  internal  revenue 
of  the  district  in  which  his  manufactory  is  located  such  notices,  inventories, 
and  bonds,  shall  keep  such  books  and  render  such  returns  of  material  and 
products,  shall  put  up  such  sigxiB  and  afi^  such  number  to  his  factory,  and 
conduct  his  business  under  such  surveillance  of  officers  and  agents  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  may  by  regulation  require.  But  the  bond  required  of  such 
manufacturer  shall  be  with  sureties  satisfactory  to  the  collector  of  internal 
revenue,  and  in  a  penal  sum  of  not  less  than  $100,000 ;  and  the  sum  of  said 
bond  may  be  increased  from  time  to  time  and  additional  sureties  required, 
at  the  discretion  of  the  collector  or  under  instructions  of  the  Commissioner 
of  Internal  Revenue.    [38  Stat.  L,  277.] 

Similar  provisions  —  except  as  to  the  size  of  the  bond  which  was  fixed  at  not  less 
than  $6,000,—  were  made  by  the  Act  of  Oct.  1,  1890,  ch.  1244,  §  37,  26  Stat.  L.  620, 
repealed  by  section  6  of  this  Act,  infraf  p.  176. 


Failure  to  comply  with  regulations. — 
A  conviction  of  a  person  charged  with 
manufacturing  opium  for  smoking  pur- 
poses without  complying  with  regulations 
laid  down  by  the  commissioner  of  internal 
revenue  for  the  conduct  of  the  business 
will  be  reversed,  where  tibie  government 
has  failed  to  show  what  the  regulations 
were,  and  the  infraction  thereof  by  the 
defendant.  Chin  Sing  r.  U.  S.,  (G.  G.  A. 
7th  Cir.  1916)  227  Fed.  397,  142  G.  C.  A. 
93,  wherein  the  court  said :  "  The  offense 
charged  in  count  3  is  the  faUure  of  the 
appellant  to  file  with  the  collector  of 
internal  revenue  of  his  district  the  no- 
tices, inventories,  and  bonds,  and  his  fail- 
ure to  keep  such  books  and  to  render  such 
returns  of  material  and  product,  and  to 
put  up  such  signs  and  affix  such  number 
to  his  factory,  and  conduct  his  business 
under  such  surveillance  of  officers  and 
agents  as  required  by  the  Commissioner 
of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  by  regu- 
lations made  oy  said  Commissioner  of 
Internal  Revenue  under  authority  of  law. 
That  any  such  regulations  had  been  made 
was  neither  charged  nor  proven.  Appel- 
lant was  convicted  of  failure  to  comply 
with  regulations  which,  so  far  as  is  dis- 
closed in  the  record,  nevef  existed.  The 
burden  was  upon  the  government  to  show 
what  these  regulations  were  and  the  in- 
fraction thereof  by  appellant." 

Failure  to  give  bond. — A  conviction  of 
a  person  charged  with  manufacturing 
opium  for  smoking  purposes  without  giv- 
ing the  bond  required  by  law  will  be  re- 
versed if  the  government  fails  to  show 
that  the  commissioner  of  internal  revenue 
had  bv  regulation  required  a  bond  and 
what  it  called  for.  Chin  Sing  v.  U.  S., 
(C.  C.  A.  7th  Cir.  1916)    227  Fed.  397, 


142  C.  0.  A.  93,  wherein  the  court  said: 
"The  crime  charged  in  the  first  count  is 
the  manufacture  of  opium  for  smoking 
purposes  by  appellant  without  giving  the 
bond  required  by  law  for  such  manufac- 
ture. The  statute  calls  for  '  the  bond  re- 
quired bv  the  Commissioner  of  Internal 
Revenue.^  It  does  not  appear  from  the 
indictment  or  in  the  evidence  that  the 
Commissioner  had  required  any  such  bond. 
At  the  date  of  the  offense  charged,  less 
than   sixty   days   had   elapsed    since   the 

Sassage  of  the  act  under  which  tlie  in- 
ictment  was  found.  The  authority  of 
the  United  States  to  prohibit  or  regulate 
the  manufacture  of  smoking  opium  within 
a  state,  when  that  act  is  not  otherwise 
unlawfiil,  must  rest  upon  the  right  to 
exercise  its  taxing  power  as  to  matters 
within  the  states.  Those  coming  within 
the  operation  of  such  powers  of  the  gov- 
ernment are  entitled  to  have  the  duties 
and  obligations  thereby  imposed  made  so 
clear  and  certain  that  they  can  be  readily 
complied  with,  and  the  penalties  avoided. 
It  does  not  appear  that  this  has  been  done 
in  the  present  instance.  If  no  such  bond 
had  been  required  by  the  Commissioner  of 
Internal  Revenue,  appellant  was  not  in 
default  in  not  giving  the  bond  set  out  in 
the  indictment.  The  government  was 
bound  to  show  that  the  Commissioner  had 
by  regulation  re<^uired  a  bond  and  what 
it  called  for.  This  it  has  not  done.  We 
are  unable  to  see  how  appellant  could  be 
held  for  failure  to  comply  with  regula- 
tions which  had  never  been  promulgated. 
The  offense  of  count  2  is  the  failure  of 
appeUant  to  give  'the  bond  required  by 
law  to  be  given  by  a  manufacturer  of 
opium,  to  wit,  a  bond  with  sureties  satis- 
factory to  the  collector  of  internal  rev- 
enue and  in  a  penal  sum  of  not  less  than 
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one  hundred  thousand  dollars.'  By  the 
statute  this  hond  must  be  such  as  the 
Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the 
Treasury,  may  by  regulation  require.  No 
such  regulation  is  either  alleged  or  i^own, 
and  therefore,  so  far  as  the  record  dis- 
closes, there  was  no  means  whereby  ap- 
pellant could  have  complied  with  the 
statute." 

Evidence. —  In  a  prosecution  for  a  vio- 
lation of  the  statute  forbidding  the  manu- 
facture of  smoking  opium  without  having 
filed  a  bond,  it  is  a  relevant  circumstance 


and  competent  to  show,  that  a  man  in 
whose  possession  appropriate  materials 
and  utensils  are  found  is  himself  a 
smoker,  and  therefore  under  a  temptation 
to  supply  himself  with  smoking  opium. 
Tam  Shi  Yan  r.  U.  S.,  (C.  C.  A.  2d  Cir. 
1916)  224  Fed.  422,  140  C.  C.  A.  116. 

Review  on  appeal. — An  assignment  of 
error,  asserting  that  a  verdict  of  convic- 
tion was  against  the  weight  of  evidence, 
raises  no  question  for  review  in  the  Cir- 
cuit Court  of  Appeals.  Tam  Shi  Yan  v. 
V.  S.,  (C.  C.  A.  2d  Cir.  1916)  224  Fed. 
422,  140  C.  C.  A.  116. 


Sec.  3.  [Stamps  required.]  That  all  opium  prepared  for  smoking  manu- 
factured in  the  United  States  shall  be  duly  stamped  in  such  a  permanent 
manner  as  to  denote  the  payment  of  the  internal-revenue  tax  thereon.  [38 
Stat.  L,  278.] 

Provisions  as  to  stamps  were  made  by  the  Act  of  Oct.  1,  1890,  ch.  1244,  i  38,  26  Stat 
L.  621,  repealed  by  section  6  of  this  Act,  infra,  this  page. 

ft 

Sec.  4.  [Provisions  applicable  to  stamps.]  That  the  provisions  of  exist- 
ing laws  covering  the  engraving,  issue,  sale,  accountability,  eflfacement, 
cancellation,  and  the  destruction  of  stamps  relating  to  tobacco  and  snuff,  as 
far  as  applicable,  are  hereby  made  to  apply  to  stamps  provided  for  by  the 
preceding  section.    [38  Stat.  L.  278.] 

Similar  provisions  were  made  by  the  Act  of  Oct.  1,  1890,  ch.  1244,  %  39,  26  Stat.  L. 
621,  repealed  by  section  6  of  this  Act,  infra,  this  page. 


FaUnre  to  stamp. —  Where  a  manufac- 
turer of  opium  for  smoking  purposes  is 
convicted  of  failing  to  stamp  the  opium 
in  such  a  permanent  manner  as  to  denote 
the  payment  of  the  internal  revenue  tax 
thereon,  and  the  indictment  does  not  al- 
lege, nor  the  record  disclose,  that  there 


existed  anjr  stamp,  or  that  the  commis- 
sioner of  internal  revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury, 
had  by  regulation  required  any  stamp  for 
such  purpose,  the  conviction  will  be  re- 
versed. Ohin  Sing  v.  U.  S.,  (C.  C.  A.  7th 
Cir.  1915)  227  Fed.  397,  142  C.  C.  A.  93. 


Sec.  5.  [Penalty  for  violation  —  forfeiture.]  That  a  penalty  of  not  less 
than  $10,000  or  imprisonment  for  not  less  than  five  years,  or  both,  in  the 
discretion  of  the  court,  shall  be  imposed  for  each  and  every  violation  of 
the  preceding  sections  of  this  Act  relating  to  opium  by  any  person  or  per- 
sons ;  and  all  opium  prepared  for  smoking  wherever  found  within  the  United 
States  without  the  stamps  required  by  this  Act  shall  be  forfeited  and 
destroyed.    [38  Stat.  L.  278.] 

Bjr  the  Act  of  Oct.  1,  1890,  ch.  1244,  $  40,  26  Stat.  L.  621,  repealed  by  the  following 
section  6  of  the  text,  a  penalty  was  fixed  at  a  fine  of  not  more  than  $1,000  or  imprison- 
ment not  more  than  one  year,  or  both,  in  the  discretion  of  the  court,  together  with  the 
forfeiture  of  such  opium.  By  an  amendment  to  said  sectiorf  40  by  an  Act  of  March  3, 
1897,  ch.  394,  29  Stat.  L.  695,  provisions  were  made  for  the  sale  of  such  forfeited  opium. 

Sec.  6.  [Bepeal.]  The  provisions  of  the  Act  of  October  first,  eighteen 
hundred  and  ninety  (Twenty-sixth  Statutes,  page  fifteen  hundred  and  sixty- 
seven),  in  so  far  as  they  relate  to  the  manufacture  of  smoking  opium,  are 
hereby  repealed.    [38  Stat.  L.  ^8.] 

The  provisions  repealed  by  the  text  are  from  the  Act  of  Oct.  1,  1890,  ch.  1244, 
fi§  36-40,  26  Stat.  L.  621,  as  amended  by  the  Act  of  March  3,  1897,  ch.  394,  29  Stat. 
Ll   696. 
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An  Act  To  provide  for  the  registration  of,  with  collectors  of  internal 
revenue,  and  to  impose  a  special  tax  upon  all  persons  who  produce, 
import,  manufacture,  compound,  deal  in,  dispense,  sell,  distribute  or 
give  away  opium  or  coca  leaves,  their  salts,  derivatives,  or  prepara- 
tions, and  for  other  purposes. 

[Ad  of  Dec.  17, 1914,  ch.  1, 38  Stat.  L.  785.] 

[Sec.  1.]  [Opium  and  coca  leaves  —  regulation  of  traffic  —  registra- 
tion —  payment  of  special  tax,]  That  on  and  after  the  first  day  of  March, 
nineteen  hundred  and  fifteen,  every  person  who  produces,  imports,  manu- 
factures, compounds,  deals  in,  dispenses,  sells,  distributes,  or  gives  away 
opium  or  coca  leaves  or  any  compound,  manufacture,  salt,  derivative,  or 
preparation  thereof,  shall  register  with  the  collector  of  internal  revenue  of 
the  district  his  name  or  style,  place  of  business,  and  place  or  places  where 
such  business  is  to  be  carried  on :  Provided,  That  the  ofiftce,  or  if  none,  then 
the  residence  of  any  person  shall  be  considered  for  the  purposes  of  this 
Act  to  be  his  place  of  business.  At  the  time  of  such  registry  and  on  or 
before  the  first  day  of  July,  annually  thereafter,  every  person  who  produces, 
imports,  manufactures,  compounds,  deals  in,  dispenses,  sells,  distributes,  or 
gives  away  any  of  the  aforesaid  drugs  shall  pay  to  the  said  collector  a  special 
tax  at  the  rate  of  $1  per  aT^niiTn :  Provided,  That  no  employee  of  any  per- 
son who  produces,  imports,  manufactures,  compounds,  deals  in,  dispenses, 
sells,  distributes,  or  gives  away  any  of  the  aforesaid  drugs,  acting  within  the 
scope  of  his  employment,  shall  be  required  to  register  or  to  pay  the  special 
tax  provided  by  this  section:  Provided  further.  That  the  person  who 
employs  him  shall  have  registered  and  paid  the  special  tax  as  required  by 
this  section :  Provided  further.  That  officers  of  the  United  States  Govern- 
ment who  are  lawfully  engaged  in  making  purchases  of  the  above-named 
drugs  for  the  various  departments  of  the  Army  and  Navy,  the  Public  Health 
Service,  and  for  Gtovemment  hospitals  and  prisons,  and  officers  of  any  State 
government,  or  of  any  county  or  municipality  therein,  who  are  lawfully 
engaged  in  making  purchases  of  the  above-named  drugs  for  State,  county, 
or  municipal  hospitals  or  prisons,  and  officials  of  any  Territory  or  insular 
possession  or  the  District  of  Columbia  or  of  the  United  States  who  are  law- 
fully engaged  in  making  purchases  of  the  above-named  drugs  for  hospitals 
or  prisons  therein  shall  not  be  required  to  register  and  pay  the  special  tax 
as  herein  required.  It  shall  be  unlawful  for  any  person  required  to  register 
under  the  terms  of  this  Act  to  produce,  import,  manufacture,  compound, 
deal  in,  dispense,  sell,  distribute,  or  give  away  any  of  the  aforesaid  drugs 
without  having  registered  and  paid  the  special  tax  provided  for  in  this  sec- 
tion. That  the  word  **  person  ''  as  used  in  this  Act  shall  be  construed  to 
mean  and  include  a  partnership,  association,  company,  or  corporation,  as 
well  as  a  natural  person;  and  all  provisions  of  existing  law  relating  to 
special  taxes,  so  far  as  applicable,  including  the  provisions  of  section  thirty- 
two  hundred  and  forty  of  the  Revised  Statutes  of  the  United  States  are 
hereby  extended  to  the  special  tax  herein  imposed.  That  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
shall  make  all  needful  rules  and  regulations  for  carrying  the  provisions  of 
this  Act  into  eflfect.    [38  Stat.  L.  785.] 

This  is  the  first  gflction  of  the  ''  Opium  Act  of  1914  '*  or  ''  Harrison  Act/'  also  caUed 
the  '"  Harrison  Narcotic  Law." 

4  F.  S.  A.—  7 
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Revenue  measure. —  This  Act  is  a  rev- 
enue Act.  While  it  may  be  assumed  that 
the  statute  has  a  moral  end  as  well  as 
revenue  in  view,  the  ends  are  to  be  con- 
sidered as  reached  only  within  the  limits 
of  a  revenue  measure.  U.  S.  v.  Jin  Fuey 
Moy,  (1916)  241  U.  S.  394,  36  S.  Ct.  658, 
60  U.  S.  (L.  ed.)  1061,  affirming  (W.  D. 
Pa.  1916)  225  Fed.  1003. 


Persons  subject  to  tax. —  Merc  consum- 
ers of  the  prohibited  drugs,  and  in  posses- 
sion of  the  same  only  for  their  own  con- 
sumption, are  not  included  within  the 
provisions  of  this  section  requiring  regis- 
tration and  payment  i  F  the  tax.  U.  S.  v. 
Woods,  (D.  G.  Mont.  1915)  224  Fed.  278. 


Seo.  2.  [Sales,  etc.,  on  written  orders  —  exceptions — order  forms  — 
territory  affected  by  Act  -—  duties  of  revenue  officers.]  That  it  shall  be 
unlawful  for  any  person  to  sell,  barter,  exchange,  or  give  away  any  of  the 
aforesaid  drugs  except  in  pursuance  of  a  written  order  of  the  person  to  whom 
such  article  is  sold,  bartered,  exchanged,  or  given,  on  a  form  to  be  issued  in 
blank  for  that  purpose  by  the  Commissioner  of  Internal  Revenue.  Every 
person  who  shall  accept  any  such  order,  and  in  ptirsuance  thereof  shall  sell, 
barter,  exchange,  or  give  away  any  of  the  aforesaid  drugs,  shall  preserve 
such  order  for  a  period  of  two  years  in  such  a  way  as  to  be  readily  accessible 
to  inspection  by  any  officer,  agent,  or  employee  of  the  Treasury  Department 
duly  authorized  for  that  purpose,  and  the  State,  Territorial,  District,  munic- 
ipal, and  insular  oflScials  named  in  section  five  of  this  Act.  Every  person 
who  shall  give  an  order  as  herein  provided  to  any  other  person  for  any  of  the 
aforesaid  drugs  shall,  at  or  before  the  time  of  giving  such  order,  make  or 
cause  to  be  made  a  duplics^te  thereof  on  a  form  to  be  issued  in  blank  for  that 
purpose  by  the  Commissioner  of  Internal  Revenue,  and  in  case  of  the  accept- 
ance of  such  order,  shall  preserve  such  duplicate  for  said  period  of  two  years 
in  such  a  way  as  to  be  readily  accessible  to  inspection  by  the  officers,  agents, 
employees,  and  officials  hereinbefore  mentioned.  Nothing  contained  in  this 
section  shall  apply  — 

(a)  To  the  dispensing  or  distribution  of  any  of  the  aforesaid  drugs  to  a 
patient  by  a  physician,  dentist,  or  veterinary  surgeon  registered  under  this 
Act  in  the  course  of  his  professional  practice  only :  Provided,  That  such 
physician,  dentist,  or  veterinary  surgeon  shall  keep  a  record  of  all  such 
drugs  dispensed  or  distributed,  showing  the  amount  dispensed  or  distrib- 
uted, the  date,  and  the  name  and  address  of  the  patient  to  whom  such  drugs 
are  dispensed  or  distributed,  except  such  as  may  be  dispensed  or  distributed 
to  a  patient  upon  whom  such  physician,  dentist,  or  veterinary  surgeon  shaU 
personally  attend ;  and  such  record  shall  be  kept  for  a  period  of  two  years 
from  the  date  of  dispensing  or  distributing  such  drugs,  subject  to  inspection, 
as  provided  in  this  Act. 

(b)  To  the  sale,  dispensing,  or  distribution  of  any  of  the  aforesaid  drugs 
by  a  dealer  to  a  consumer  under  and  in  pursuance  of  a  written  prescription 
issued  by  a  physician,  dentist,  or  veterinary  surgeon  registered  under  this 
Act :  Provided,  however,  That  such  prescription  shall  be  dated  as  of  the 
day  on  which  signed  and  shall  be  signed  by  the  physician,  dentist,  or  veter- 
inary surgeon  who  shall  have  issued  the  same :  And  provided  further,  That 
such  dealer  shall  preserve  such  prescription  for  a  period  of  two  years  from 
the  day  on  which  such  prescription  is  filled  in  such  a  way  as  to  be  readily 
accessible  to  inspection  by  the  officers,  agents,  employees,  and*  officials 
hereinbefore  mentioned. 

(c)  To  the  sale,  exportation,  shipment,  or  delivery  of  any  of  the  aforesaid 
drugs  by  any  person  within  the  United  States  or  any  Territory  or  the  Dis- 
trict of  Columbia  or  any  of  the  insular  possessions  of  the  United  States  to 
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any  person  in  any  foreign  country,  regulating  their  entry  in  accordance 
with  isuch  regulations  for  importation  thereof  into  such  foreign  country 
as  are  prescribed  by  said  country,  such  regulations  to  be  promulgated  from 
time  to  time  by  the  Secretary  of  State  of  the  United  States. 

(d)  To  the  sale,  barter,  exchange,  or  giving  away  of  any  of  the  aforesaid 
drugs  to  any  oflScer  of  the  United  States  Government  or  of  any  State,  terri- 
torial, district,  county,  or  municipal  or  insular  government  lawfully 
engaged  in  making  purchases  thereof  for  the  various  departments  of  the 
Army  and  Navy,  the  Public  Health  Service,  and  for  Government,  State, 
territorial,  district,  county,  or  municipal  or  insular  hospitals  or  prisons. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  shall  cause  suitable  forms  to  be  prepared  for  the  pur- 
poses above  mentioned,  and  shall  cause  the  same  to  be  distributed  to  collec- 
tors of  internal  revenue  for  sale  by  them  to  those  persons  who  shall  have 
registered  and  paid  the  special  tax  as  required  by  section  one  of*  this  Act 
in  their  districts,  respectively ;  and  no  collector  shall  sell  any  of  such  forms 
to  any  persons  other  than  a  person  who  has  registered  and  paid  the  special 
tax  as  required  by  section  one  of  this  Act  in  his  district.  The  price  at  which 
such  forms  shall  be  sold  by  said  collectors  shall  be  fixed  by  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  but 
shall  not  exceed  the  sum  of  $1  per  hundred.  Every  collector  shall  keep  an 
account  of  the  number  of  such  forms  sold  by  him,  the  names  of  the  pur- 
chasers, and  the  number  of  such  forms  sold  to  each  of  such  purchasers. 
Whenever  any  collector  shall  sell  any  of  such  forms,  he  shall  cause  the  name 
of  the  purchaser  thereof  to  be  plainly  written  or  stamped  thereon  before 
delivering  the  same ;  and  no  person  other  than  such  purchaser  shall  use  any 
of  said  forms  bearing  the  name  of  such  purchaser  for  the  purpose  of  pro- 
curing any  of  the  aforesaid  drugs,  or  furnish  any  of  the  forms  bearing  the 
name  of  such  purchaser  to  any  person  with  intent  thereby  to  procure  the 
i^  shipment  or  delivery  of  any  of  the  aforesaid  drugs.    It  shall  be  unlawful 

^  for  any  person  to  obtain  by  means  of  said  order  forms  any  of  the  aforesaid 

drugs  for  any  purpose  other  than  the  use,  sale,  or  distribution  thereof  by 
him  in  the  conduct  of  a  lawful  business  in  said  drugs  or  in  the  legitimate 
practice  of  his  profession. 

The  provisions  of  this  Act  shall  apply  to  the  United  States,  the  District  of 
^         Columbia,  the  Territory  of  Alaska,  the  Territory  of  Hawaii,  the  insular  pos- 
-'         sessions  of  the  United  States,  and  the  Canal  Zone.    In  Porto  Rico  and  the 
Philippine  Islands  the  administration  of  this  Act,  the  collection  of  the  said 
'^         special  tax,  and  the  issuance  of  the  order  forms  specified  in  section  two  shall 
^         be  performed  by  the  appropriate  internal-revenue  officers  of  those  govem- 
"^         ments,  and  all  revenues  collected  hereunder  in  Porto  Rico  and  the  Philip- 
pine Islands  shall  accrue  intact  to  the  general  governments  thereof,  respec- 
^-         tively.   The  courts  of  first  instance  in  the  Philippine  Islands  shall  possess 
and  exercise  jurisdiction  in  all  cases  arising  under  this  Act  in  said  islands. 
' '        The  President  is  authorized  and  directed  to  issue  such  Executive  orders  as 
:* '        will  carry  into  effect  in  the  Canal  Zone  the  intent  and  purpose  of  this  Act 
^         by  providing  for  the  registration  and  the  imposition  of  a  special  tax  upon 
all  persons  in  the  Canal  Zone  who  produce,  import,  compound,  deal  in,  dis- 
'."''■        pense,  sell,  distribute,  or  give  away  opium  or  coca  leaves,  their  salts, 
r;         derivatives,  or  preparations.    [38  Stat,  L.  786.] 
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Prescription  containing  unreasonable 
quantity  of  narcotic  drug. —  In  U.  S.  v. 
Curtis,  (N.  D.  N.  Y.  1916)  229  Fed.  288, 
it  was  held  to  be  a  violation  of  the  Harri- 
son Act  for  a  registered  physician  to  issue 
a  prescription  for  an  unreasonable  quan- 
tity of  narcotic  drugs  and  for  a  dealer  to 
fill  such  prescription.  The  court  said: 
"  It  is  provided  that  nothing  contained  in 
section  2  shall  apply  to  the  dispensing  or 
distribution  of  any  of  the  aforesaid  drugs 
to  a  patient  by  a  physician,  dentist,  or 
veterinary  surgeon  registered  under  this 
act '  in  the  course  of  his  professional  prac- 
tice only,'  provided  that  the  physician, 
etc.,  shall  keep  a  record  of  all  such  drugs 
dispensed  or  distributed,  showing  the 
amount  dispensed  or  distributed,  etc.  Sub- 
division '  b '  of  section  2  also  provides 
that  nothing  contained  in  section  2  shall 
apply  'to  the  sale,  dispensing,  or  dis- 
tribution of  any  of  the  aforesaid  drugs  by 
a  dealer  to  a  consumer  under  and  in  pur- 
suance of  a  written  prescription  issued 
by  a  physician,  dentist,  or  veterinary  sur-' 
geon  registered  under  this  act,'  etc.  It 
is  plain,  it  seems  to  me,  that  it  was  the 
purpose  of  Congress  to  limit  the  quantity 
of  these  drugs  that  may  be  sold  or  dis- 
pensed by  a  dealer  under  and  pursuant 
to  a  written  order  issued  by  a  physician, 
and  to  limit  the  amount  and  quantity  to 
such  an  amount  and  quantity  as  is  or 
ought  to  be  called  for  oy  a  prescription 
issued  by  the  physician  '  in  the  course  of 
his  professional  practice  only.'  Section  2 
says  in  terms  that  nothing  contained  in 
this  section  shall  apply:  '(b)  To  the  sale, 
dispensing  or  distribution  of  any  of  the 
aforesaid  drugs  by  a  dealer  to  a  consumer 
under  and  in  pursuance  of  a  written  pre- 
scription issu^  by  a  physician,  dentist  or 
veterinary  surgeon  registered  under  this 
act.'  And  then  follows  &  proviso  that 
the  prescription  shall  be  dated  and  signed 
and  that  the  prescription  shall  be  pre- 
served, etc  Is  it  reasonable  or  probable 
that  Congress  intended  that  physicians 
may  prescribe  unlimited  quantities  and 
that  dealers  may  fill  such  prescriptions? 
Section  1  of  the  act  contains  this  provi- 
sion :  '  That  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  shall  make  all  need- 
ful rules  and  regulationa  for  carrying  the 
provisions  of  this  act  isto  effect.'  Treas- 
ury Department  regulation  2172,  issued 
by  the  Treasury  Departmeat,  dated  March 
9,  1915,  and  signed  Iff  David  A.  Gates, 
Acting  Commissioner  cif  Internal  Revenue, 
and  approved  by  W.  G.  McAdoo,  Secretary 
of  the  Treasury,  contains  the  following: 
'  Fraudulent  Prescriptions. — ^A  druggist, 
when  receiving  a  prescription  for  any  of 
the  drugs  coming  within  the  scope  of 
this  law,  should  carefully  scrutinize  such 
preacription,  and  where  he  has  reason  to 
believe  that  the  same  is  forged,  or  that 
the  quantity  of  drug  prescribed  is  unusu- 
ally large,  he  should,  before  filling  such 


prescription,  satisfy  himself  that  the  same 
is  genuine  and  properly  prepared.  Every 
druggist  should  Know  the  signature  of  the 
reputable,  legitimate  physicians  in  his  lo- 
cality, and  should  he  fiU  a  fraudulent  pre- 
scription he  would  be  liable  to  prosecu- 
tion.' A  prescription,  even  if  issued  by 
a  physician,  which  on  its  face  calls  for 
an  unusually  and  unreasonably  large 
quantit|r  of  the  drug,  is  fraudulent  of 
course,  as  it  bears  internal  evidence  that 
it  is  not  issued  in  good  faith  and  that 
it  is  not  a  prescription.  Treasury  De- 
partment circular  No.  2200,  dated  May 
11,  1916,  says:  *  While  the  law  does  not 
limit  or  state  the  quantitv  of  any  of  the 
narcotic  drugs  that  may  be  so  dispensed 
or  prescribed  at  one  time,  it  does  provide 
that  it  shall  be  imlawful  te  obtain  by 
means  of  order  forms  any  of  the  aforesaid 
drugs  for  any  purpose  other  than  the 
use,  sale,  or  distribution  thereof  in  the 
<' conduct  of  a  lawful  business  in  said 
drugs  or  in  the  legitimate  practice  of  his 
profession ";  further,  that  all  prepara- 
tions and  remedies  containing  narcotic 
drugs  coming  within  the  scope  of  this  act 
are  "  sold,  distributed,  given  away,  dis- 
pensed, or  possessed  as  medicines  and  not 
for  the  purpose  of  evading  the  intentions 
and  provisions  of  this  act";  and  it  is 
further  provided  that  it  shall  be  unlawful 
for  any  person  not  registered  to  have  in 
his  possession  or  under  his  control  any 
of  the  drugs,  preparations,  or  remedies 
"  which  have  not  been  prescribed  in  good 
faith  by  a  physician,  dentist,  or  veteri- 
nary surgeon  roistered  under  this  act." 
Therefore  where  a  physician,  dentist,  or 
veterinarian  prescribes  any  of  the  afore- 
said drugs  in  a  quantity  more  than  is 
apparently  necessary  to  meet  the  immedi- 
ate needs  of  a  patient  in  the  ordinary 
case,  or  where  it  is  for  the  treatment  of 
an  addict  or  habitue  to  effect  a  cure,  or 
for  a  patient  suffering  from  aii  incurable 
or  chronic  disease,  such  physician,  dentist, 
or  veterinary  surgeon  should  indicate  on 
the  preacripti<m  the  purpose  for  which  the 
unusual  quantity  of  the  drug  so  prescribed 
is  to  be  usecl.  In  cases  of  treatment  of 
addicte  these  prescriptions  should  show 
the  good  faith  of  the  physician  in  the 
legitimate  practice  of  his  profession  by  a 
decreasing  dosage  or  reduction  of  the  quan- 
tity prescribed  from  time  te  time,  while, 
on  the  odier  hand,  in  cases  of  chronic  or 
incurable  diseases  such  prescriptions 
might  show  an  ascending  dosage  or  in- 
creased quantity.  Registered  dealers  fill- 
ing such  prescriptions  should  assure  them- 
selves that  the  drugs  are  prescribed  in 
good  faith  for  the  purpose  indicated 
thereon,  and,  if  there  is  reason  to  suspect 
that  the  prescriptions  are  written  for  the 
purpose  of  evading  the  intentions  of  the 
law,  such  dealers  should  refuse  to  fill 
same.'  This  is  a  construction  of  the  law 
and  of  its  meaning,  intent,  and  purpose. 
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It  snows  what  is  and  what  is  not  9,  pre- 
scription, and  what  sort  of  an  order  a 
registered  dealer,  holding  a  license  show- 
ing he  has  paid  the  special  tax,  under  the 
law,  may  nil.  I  am  of  th^  opinion,  and 
hold,  that  a  physician  who  issues  a  pre- 
scription for  an  unusually  large  amount 
of  these  drugs,  or  of  any  one  of  them,  and 
which  prescription  shows  on  its  face  that 
the  quantity  prescribed  is  imreasonable 
and  unusual,  is  guilty  of  an  offense 
imder  the  law,  unless  such  prescription 
indicates  the  necessity  therefor;  and  I  am 
also  of  the  opinion,  and  hold,  that  the 
dealer  who  fills  such  a  prescription  or 
order  issued  by  a  physician  is  guilty  of 
an  offense  under  the  law.  If  not  so,  then, 
as  already  stated,  physicians  may  pre- 
scribe unlimited  quantities,  and  druggists 
may  fill  the  prescriptions  with  impunity, 
and  thus  many  of  the  evils  sought  to  be 
remedied  by  the  enactment  of  the  so- 
called  Harrison  Narcotic  Law  will  be 
augmented,  instead  -of  being  remedied." 

It  has  been  held  to  the  contrary,  how- 
ever, that  the  statute  fixes  no  limit  to 
the  amount  of  narcotic  drugs  a  physician 
may  prescribe.  Thus  in  U.  8.  v.  Fried- 
mwi,  (W.  D.  Tenn.  1915)  224  Fed.  276, 
it  appeared  that  the  defendant  was 
charged  with  the  offense  of  dispensing, 
distributing  and  prescribing  the  prohib- 
ited drugs  in  quantities  more  than  was 
necessary  to  meet  the  needs  of  a  patient 
and  it  was  allied  that  they  were  not 
distributed,  disposed  and  prescribed  in 
good  faith  and  as  a  medicine.  Holding 
that  there  was  nothing  in  the  language 
of  the  Act  making  the  offense  charged  a 
violation  of  the  law,  the  court  said:  "As 
I  understand  section  2  of  this  act,  the 
only  thing  required  of  a  person  who 
shall  give  an  order  as  provided  in  said 
section  for  the  drugs  mentioned  in  the 
act,  is  that  he  shall  make  or  cause  to  be 
made,  at  the  time  of  giving  the  order, 
a  duplicate  thereof,  on  a  form  issued  by 
the  Commissioner  of  Internal  Revenue,  and 
in  case  of  the  acceptance  of  said  order  he 
shall  preserve  such  duplicate  for  two 
years.  The  defendant  is  not  indicted  for 
failure  to  do  either  of  these  last-mentioned 
things.  Subsection  a  of  section  2  provides 
that  nothing  contained  in  the  section  shall 
apply  to  physicians,  dentists,  or  veteri- 
nary surgeons,  registered  under  the  act, 
who   dispense   or   distribute   any  of   the 


drugs  in  the  course  of  their  professional 
practice,  provided  that  they  shall  keep 
a  record  of  all  of  such  drugs  dispensed 
or  distributed,  showing  the  amount  dis- 
pensed or  distributed,  the  date,  and  the 
name  and  address  of  the  patient  to  whom 
such  drugs  are  dispensed  or  distributed, 
unless  the  physician  shall  administer 
them  personally  to  the  patient.  But  the 
defendant  is  not  indicted  for  violation  of 
subsection  a,  but,  as  has  been  said,  he  is 
indicted  for  giving  a  prescription  for  said 
drugs  in  quantities  more  than  was  neces- 
sary, and  not  in  good  faith  and  as  a 
medicine.  I  fail  to  find  in  the  act  of 
Congress  under  examination  any  language 
making  the  doing  of  the  things  with 
which  the  defendant  is  charged  a  viola- 
tion of  law.  In  other  words,  there  is  no 
limit  fixed  to  the  amoimt  of  said  drugs 
that  a  physician  may  prescribe,  nor  is 
there  any  duty  imposed  upon  him  other 
than  to  keep  a  record  of  all  such  drugs 
dispensed  by  him,  and  the  name  and  aid- 
dress  of  the  patient,  except  those  to  whom 
he  may  personally  admmister,  and  that 
he  miust  preserve  the  records  for  a  period 
of  two  years.  For  failing  to  do  either 
of  these  things  he  is  not  indicted.'' 

Duplicity  in  indictment. —  In  U.  S.  v. 
Charter,  (N.  D.  Ohio  1916)  227  Fed.  331, 
the  indictment  charged  in  each  of  several 
counts  that  the  defendant,  a  physician, 
gave  an  order  to  a  patient  for  one  of  the 
prohibited  drugs;  that  he  failed  to  pre- 
serve a  duplicate  of  the  order  for  two 
years,  as  provided;  and  that  he  failed  to 
keep  a  record  of  the  amount  of  the  drug 
by  Kim  then  and  there  dispensed  and  dis- 
tributed. The  indictment  was  attacked 
as  duplicitous.  Holding  that  the  indict- 
ment was  good,  the  court  said :  "  The 
pleader  is  not  attempting  to  plead  in 
this  way  two  violations  of  the  law,  nor 
is  he  attempting  to  plead  in  the  alterna- 
tive. He  rightfully  construes  the  provi- 
sions quoted  as  providing  that  a  physi- 
cian is  excused  irom  failing  to  keep  on 
file  for  inspection  a  duplicate  of  an  order 
by  him  given  to  the  patient  only  when 
he  keeps  a  record  of  his  dispensing,  which 
record  may  be  inspected  as  provided  in 
the  act.  The  pleading  therefore  alleges 
the  absence  of  the  exception  which  makes 
the  provision  for  the  retention  of  the 
duplicate  of  an  order  unnecessary." 


Sec.  3.  [BetuniB  by  registered  dealers  —  contents.]  That  any  person 
who  shall  be  registered  in  any  internal-revenue  district  under  the  provisions 
of  section  one  of  this  Act  shall,  whenever  required  so  to  do  by  the  collector 
of  the  district,  render  to  the  said  collector  a  true  and  correct  statement  or 
return,  verified  by  affidavit,  setting  forth  the  quantity  of  the  aforesaid 
drugs  received  by  him  in  said  internal-revenue  district  during  such  period 
immediately  preceding  the  demand  of  the  collector,  not  exceeding  three 
months,  as  the  said  collector  may  fix  and  determine ;  the  names  of  the  per- 
Rons  from  whom  the  said  drugs  were  received ;  the  quantity  in  each  instance 


182 


4  FED.  STAT.  ANN.  (2d  Ed.) 


received  from  each  of  such  persons,  and  the  date  when  received.    [38  Stat. 
L.  787.] 


Sec.  4.  [Unregistered  penoBS  —  traffic  in  aforesaid  dmgB  prohibited  — 
exceptions.]  That  it  shall  be  unlawful  for  any  person  who  shall  not  have 
registered  and  paid  the  special  tax  as  required  by  section  one  of  this  Act  to 
send,  ship,  carry,  or  deliver  any  of  the  aforesaid  drugs  from  any  State  or 
Territory  or  the  District  of  Columbia,  or  any  insular  possession  of  the 
United  States,  to  any  person  in  any  other  State  or  Territory  or  the  District 
of  Columbia  or  any  insular  possession  of  the  United  States :  Provided,  That 
nothing  contained  in  this  section  shall  apply  to  common  carriers  engaged 
in  transporting  the  aforesaid  drugs,  or  to  any  employee  acting  within  the 
scope  of  his  employment,  of  any  person  who  shall  have  registered  and  paid 
the  special  tax  as  required  by  section  one  of  this  Act,  or  to  any  person  who 
shall  deliver  any  such  drug  which  has  been  prescribed  or  dispensed  by  a 
physician,  dentist,  or  veterinarian  required  to  register  xuider  the  terms  of 
this  Act,  who  has  been  employed  to  prescribe  for  the  particular  patient 
receiving  such  drug,  or  to  any  United  States,  State,  county,  municipal.  Dis- 
trict, Territorial,  or  insular  officer  or  official  acting  within  the  scope  of  his 
official  duties.    [38  Stat.  L.  788.] 


Persons  exempted. — ^A  person  who  has 
not  registered  and  paid  the  special  tax 
as  required  by  section  1  of  this  Act  can- 
not claim  the  exemption  under  the  pro- 
viso  of  this  section.  Thus  in  U.  S.  v. 
Johnson,  (W.  D.  Tenn.  1916)  228  Fed. 
251,  it  appeared  that  the  defendant  was 
convicted  on  a  charge  of  aiding,  abetting, 
inducing  and  procuring  the  commission 
of  an  act  constituting  an  offense  in  viola- 
tion of  the  Harrison  Narcotic  Law,  by  in- 
ducing one  Martin  to  ship  cooked  opium 


for  smoking  purposes,  from  New  Orleans, 
La.,  to  Memphis,  Tenn.  It  being  charged 
and  proved  that  Martin  had  not  regis- 
tered and  paid  the  special  tax  required 
by  section  1,  it  was  held  that  he  was  not 
one  of  the  persons  exempted  under  the 
proviso  of  section  4,  that  in  sending,  ship- 

eing  and  delivering  a  parcel  of  the  pro- 
ibited  drugs  he  was  guilty  of  an  offense 
under  the  statute  and  that  the  defendant 
in  inducing  and  procuring  the  commission 
of  such  offense  was  guilty  as  a  principal. 


Sec.  5.  [Inspection  of  orders  and  retnms  —  certified  copies  furnished 
—  disclosure  of  information  prohibited  —  certified  copy  of  names  of 
special  taxpayers.]  That  the  duplicate-order  forms  and  the  prescriptions 
required  to  be  preserved  under  the  provisions  of  section  two  of  this  Act,  and 
the  statements  or  returns  filed  in  the  office  of  the  collector  of  the  district, 
under  the  provisions  of  section  three  of  this  Act,  shall  be  open  to  inspection 
by  officers,  agents,  and  employees  of  the  Treasury  Department  duly  author- 
ized for  that  purpose ;  and  such  officials  of  any  State  or  Territory,  or  of  any 
organized  municipality  therein,  or  of  the  District  of  Columbia,  or  any  insu- 
lar possession  of  the  United  States,  as  shall  be  charged  with  the  enforcement 
of  any  law  or  municipal  ordinance  regulating  the  sale,  prescribing,  dispens- 
ing, dealing  in,  or  distribution  of  the  aforesaid  drugs.  Each  collector  of 
internal  revenue  is  hereby  authorized  to  furnish,  upon  written  request, 
certified  copies  of  any  of  the  said  statements  or  returns  filed  in  his  office  to 
any  of  such  officials  of  any  State  or  Territory  or  organized  municipality 
therein,  or  the  District  of  Columbia,  or  any  insular  possession  of  the  United 
States,  as  shall  be  entitled  to  inspect  the  said  statements  or  returns  filed  in 
the  office  of  the  said  collector,  upon  the  payment  of  a  fee  of  $1  for  each  one 
hundred  words  or  fraction  thereof  in  the  copy  or  copies  so  requested.  Any 
person  who  shall  disclose  the  information  contained  in  the  said  statements 
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or  returns  or  in  the  said  duplicate-order  forms,  except  as  herein  expressly 
presided,  and  except  for  the  purpose  of  enforcing  the  provisions  of  this 
Act,  or  for  the  purpose  of  enforcing  any  law  of  any  State  or  Territory  or 
the  District  of  Columbia,  or  any  insular  possession  of  the  United  States,  or 
ordinance  of  any  organized  municipality  therein,  regulating  the  sale,  pre- 
scribing, dispensing,  dealing  in,  or  distribution  of  the  aforesaid  drugs,  shall, 
on  conviction,  be  fined  or  imprisoned  as  provided  by  section  nine  of  this  Act. 
And  collectors  of  internal  revenue  are  hereby  authorized  to  furnish  upon 
written  request,  to  any  person,  a  certified  copy  of  the  names  of  any  or  all 
persons  who  may  be  listed  in  their  respective  collection  districts  as  special- 
tax  payers  under  the  provisions  of  this  Act,  upon  payment  of  a  fee  of  $1 
for  each  one  hundred  names  or  fraction  thereof  in  the  copy  so  requested 
[38  Stat.  L.  788.] 

Sec.  6.  [Preparations  containuig  limited  quantities  of  opium  —  not 
affected  by  Act.]  That  the  provisions  of  this  Act  shall  not  be  construed  to 
apply  to  the  sale,  distribution,  giving  away,  dispensing,  or  possession  of 
preparations  and  remedies  which  do  not  contain  more  than  two  grains  of 
opium,  or  more  than  one-fourth  of  a  grain  of  morphine,  or  more  than  one- 
eighth  of  a  grain  of  heroin,  or  more  than  one  grain  of  codeine,  or  any  salt 
or  derivative  of  any  of  them  in  one  fiuid  ounce,  or,  if  a  solid  or  semisolid 
preparation,  in  one  avoirdupois  ounce ;  or  to  liniments,  ointments,  or  other 
preparations  which  are  prepared  for  external  use  only,  except  liniments, 
ointments,  and  other  preparations  which  contain  cocaine  or  any  of  its  salts 
or  alpha  or  beta  eucaine  or  any  of  their  salts  or  any  synthetic  substitute  for 
them :  Provided,  That  such  remedies  and  preparations  are  sold,  distributed, 
given  away,  dispensed,  or  possessed  as  medicines  and  not  for  the  purpose  of 
evading  the  intentions  and  provisions  of  this  Act.  The  provisions  of  this 
Act  shall  not  apply  to  decocainized  coca  leaves  or  preparations  made  there- 
from, or  to  other  preparations  of  coca  leaves  which  do  not  contain  cocaine. 
[38  Stat.  L.  789.] 

Large  and  unusual  quantities  of  opium  of  evading  the  intentions  and  provisions 

sold,  distributed,  given  away  or  dispensed,  of  the  Act  and  therefore  unlawful.    U.  S. 

unaccompanied  by  explanation  as  to  the  v.  Curtis,    (N.  D.  N.  Y.  1916)   229  Fed. 

necessity  therefor,  are  sales  and  a  dis-  288. 
pensing  of  the  drug  for  the  very  purpose 

Sec.  7.  [Collection,  etc.,  of  special  taxes  —  laws  regulating.]  That  all 
laws  relating  to  the  assessment,  collection,  remission,  and  refund  of  internal- 
revenue  taxes,  including  section  thirty-two  hundred  and  twenty-nine  of 
the  Revised  Statutes  of  the  United  States,  so  far  as  applicable  to  and  not 
inconsistent  with  the  provisions  of  this  Act,  are  hereby  extended  and  made 
applicable  to  the  special  taxes  imposed  by  this  Act.    [38  Stat.  L.  789.] 

B.  S.  sec.  3229  mentioned  in  the  text  is  given  in  vol.  3,  p.  1038. 

Coiutitutioaality. —  In  U.  S.  v.  Brown,  taxation,  and  that  neither  of  these  rights 
(W.  t>.  Wash.  1916)  224  Fed.  135,  it  was  was  invoked  by  section  8.  Quoting  the  sec- 
contended  that  section  8  was  unconstitu-  tion,  the  court  said :  ''  By  this  act  the 
tional  in  that  it  was  an  attempt  on  the  drug  became  an  *  outlaw '  in  the  country ; 
part  of  Congress  to  encroach  upon  the  its  presence  Congress  has  the  right  tu 
police  power  of  the  several  states;  that  trace,  and  has  the  power  to  punish  any 
the  only  right  Congress  had  to  control  person  in  whose  possession  this  '  out- 
the  sale  of  a  comm^ity,  within  the  pro-  lawed '  article  may  be  found.  The  posses - 
visions  of  the  Constitution,  was  (a)  to  sion  of  sucli  drug  or  control  thereof  is 
regulate  oommeroe  and   (b)  the  right  of  made  presumptive  evidence  of  the  unlawful 
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importation,  manufacture,  etc.,  as  well 
as  an  obligation  to  pay  the  special  tax 
provided  by  the  act,  and  a  failure  to 
register  and  pay  the  tax  as  provided  in 
section  1  would  be  a  fraud  upon  the  United 
States,  in  that  it  deprived  the  govern- 
ment of  the  revenues  provided  by  the  act. 
In  U.  S.  17.  Stowell,  [1890]  133  U.  S.  1, 
10  S.  Ct.  244,  33  U.  S.  (L.  ed.)  556,  the 
court  says:  'By  the  now  settled  doc- 
trine of  this  court  (notwithstanding  the 
opposing  dictum  of  Mr.  Justice  McLean, 
in  U.  S.  V.  Eighty-four  Boxes  of  Sugar, 
[1833]  7  Pet.  [32  U.  S.]  453,  462,  463 
[8  U.  S.  (L.  ed.)  745] )  statutes  to  prevent 
frauds  upon  the  revenue  are  considered  as 
enacted  for  the  public  good  and  to  sup- 
press a  public  wrong,  and  therefore,  lU- 
though  tney  impose  penalties  or  forfeit- 
ures, not  to  be  construed,  like  penal  laws 
generally,  strictly  in  favor  of  the  defend- 
ant; but  they  are  to  be  fairly  and  reason- 
ably construed,  so  as  to  carry  out  the 
intention  of  the  legislature.'  Congress 
having  the  power  to  exclude  the  drug 
entirely  from  the  United  States,  and  the 
right  to  regulate  its  relation  to  interstate 
commerce,  and  to  levy  a  tax,  must  be  held 
to  have  the  right  to  make  it  unlawful  for 
any  person  who  has  not  complied  with  the 
provisions  of  the  act,  by  r^stration  or 
paying  a  tax,  to  have  m  his  possession 
this  'outlawed'  article.  The  act  must 
be  construed  as  a  whole,  and  force  given 
to  every  part  when  this  can  be  done.*'  To 
the  same  effect,  see  U.  S.  v.  Charter,  (N. 
D.  Ohio  1916)  227  Fed.  331.  See  also 
U.  S.  17.  Carney,  (N.  D.  la.  1915)  228  Fed. 
163,  wherein  the  constitutional  validity 
of  the  Act  is  not  challenged,  but  the  rea- 
sons advanced  in  U.  S.  t7.  Brown,  supra, 
for  the  power  of  Congress  to  prohibit  the 
importation  of  opium,  are  criticised. 

"Any  person  not  registered  **  in  this  sec- 
tion cannot  be  taken  to  mean  any  person 
in  the  United  States,  but  must  be  under- 
stood to  refer  to  the  class  with  which  the 
statute  undertakes  to  deal  —  the  persons 
who  are  by  section  1  required  to  register. 
U.  S.  V.  Jm  Fuey  Moy,  (1916)  241  U.  S. 
394,  36  S.  Ct.  658,  60  U.  S.  (L.  ed.)  1061, 
afflrming  (W.  D.  Va.  1915)  225  Fed. 
1003,  wherein  the  court,  through  Mr. 
Justice  Holmes,  said:  "This  is  an  indict- 
ment under  §  8  of  the  Act  of  December 
17,  1914,  ch.  1,  38  Stat.  L.  785,  789.  .It 
was  quashed  by  the  District  Court  on  the 
ground  that  the  statute  did  not  apply  to 
the  case.  [W.  D.  Pa.  1916]  225  Fed.  1003. 
The  indictment  charges  a  conspiracy  with 
Willie  Martin  to  have  in  Martin's  posses- 
sion opium  and  salts  thereof,  to  wit,  one 
dram  of  morphine  sulphate.  It  alleges 
that  Martin  was  not  registered  with  the 
collector  of  internal  revenue  of  the  dis- 
trict, and  had  not  paid  the  special  tax 
required;  that  the  defendant  for  the  pur- 
pose of  executing  the  conspiracy  issued 
to  Martin  a  written  prescription  for  the 
morphine  sulphate,  and  that  he  did  not 


issue  it  in  good  faith,  but  knew  that  the 
drug  was  not  given  for  medicinal  purposes 
but  for  the  purpose  of  supplying  one 
addicted  to  the  use  of  opium.  The  ques- 
tion is  whether  the  possession  conspired 
for  is  within  the  prohibitions  of  the  act. 
...  By  section  8  it  is  declared  unlawful 
for  '  any  person '  who  is  not  registered  and 
has  not  paid  the  special  tax  to  have  in  his 
possession  or  control  any  of  the  said 
drugs,  and  '  such  possession  or  control ' 
is  made  presumptive  evidence  of  a  vioFa- 
tion  of  this  section  and  of  section  1. 
There  is  a  proviso  that  the  section  shall 
not  apply  to  any  employee  of  a  registered 
person  and  certain  others,  with  qualifi- 
cations, or  to  the  possession  of  any  of 
the  drugs  which  have  been  prescribed  in 
good  faith  by  a  physician  registered  un« 
der  the  act,  and  to  the  possession  of  some 
others.  And  finally  it  is  provided  that 
the  exemptions  need  not  be  negatived  in 
any  indictment,  etc.,  and  that  the  burden 
of  proving  them  shall  be  upon  the  defend- 
ant. The  district  judge  considered  that 
the  act  was  a  revenue  act,  and  that  the 
general  words  '  any  person '  must  be 
confined  to  the  class  of  persons  with  whom 
the  act  previously  had  been  purporting 
to  deal.  The  government,  on  the  other 
hand,  contends  that  this  act  was  passed 
with  two  others  in  order  \o  carry  out  the 
international  opium  convention  (38  Stat, 
at  L.  1929) ;  that  Congress  gave  it  the 
appearance  of  a  taxing  measure  in  order 
to  give  it  a  coating  of  constitutionality, 
but  that  it  really  was  a  police  measure 
that  strained  all  the  powers  of  the  legis- 
lature, and  that  section  8  means  all  that 
it  says,  taking  its  words  in  their  plain, 
literal  sense.  A  statute  must  be  con- 
strued, if  fairly  possible,  so  as  to  avoid 
not  only  the  conclusion  that  it  is 
unconstitutional  but  also  grave  doubts 
upon  that  score.  U.  S.  r.  Delaware, 
etc.,  Co.,  [1908]  213  U.  S.  366,  408 
[29  S.  Ct.  527,  53  U.  S.  (L.  ed.) 
836].  If  we  could  know  judicially  that 
no  opium  is  produced  in  the  United 
States  the  difficulties  in  this  case  would 
be  less,  but  we  hardly  are  warranted  in 
that  assumption  when  the  act  itself  pur- 
ports to  deal  with  tho&e  who  produce  it. 
Section  1.  Congress,  at  all  events,  con- 
templated production  in  the  United 
States  and  therefore  the  act  must  be  con- 
strued on  the  hypothesis  that  it  takes 
place.  If  opium  is  produced  In  any  of 
the  States  obviously  the  gravest  question 
of  power  would  be  raised  by  an  attempt 
of  Congress  to  make  possession  of  such 
opium  a  crime.  U.  S.  v.  Dewitt,  [1869] 
9  Wall.  41  [19  U.  S.  (L.  ed.)  593].  The 
Government  invokes  Article  VI  of  the 
Constitution,  that  treaties  made  under 
the  authority  of  the  United  States  shall 
be  the  supreme  law  of  the  land.  But  the 
question  arises  under  a  statute,  not  under 
a  treaty.     The  statute  does  not  purport 
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to  be  in  execution  of  a  treaty  but  calls 
itself  a  registration  and  taxing  act.  The 
proviaion  before  ua  was  not  required  by 
the  opium  convention,  and  whether  this 
section  is  entitled  to  the  supremacy 
claimed  by  the  government  for  treaties 
is,  to  say  the  least,  another  grave  ques- 
tion, and,  if  it  is  reasonably  possible,  the 
act  should  be  read  so  as  to  avoid  both. 
The  foregoing  consideration  gains  some 
additional  force  from  the  penalty  im- 
posed by  section  9  upon  any  person  who 
violates  any  of  the  requirements  of  the 
act.  It  is  a  fine  of  not  more  than  $2,000 
or  imprisonment  for  not  more  than  five 
years,  or  both,  in  the  discretion  of  the 
court.  Only  words  from  which  there  is 
no  escape  could  warrant  the  conclusion 
that  Congress  meant  to  strain  its  powers 
almost  if  not  quite  to  the  breaking  point 
in  order  to  make  the  probably  very  large 
proportion  of  citizens  who  have  some  prep- 
aration of  opium  in  their  possession 
criminal  or  at  least  prima  facie  criminal, 
and  subject  to  the  serious  punishment 
made  possible  by  section  9.  It  may  be 
assumed  that  the  statute  has  a  moral  end 
as  well  as  revenue  in  view,  but  we  are  of 
opinion  that  the  district  court,  in  treat- 
ing those  ends  as  to  be  reached  only 
through  a  revenue  measure,  and  within 
the  limits  of  a  revenue  measure,  was  right. 
Approaching  the  issue  from  this  point 
of  view  we  conclude  that  '  any  person  not 
registered'  in  section  8  cannot  be  taken 
to  mean  any  person  in  the  United  States, 
but  must  be  taken  to  refer  to  the  class 
with  which  the  statute  undertakes  to  deal, 
—  the  persons  who  are  required  to  register 
bv  section  1.  It  is  true  that  the  exemption 
of  possession  of  drugs  prescribed  in  good 
faith  by  a  physician  is  a  powerful  argu- 
ment, taken  by  itself,  for  a  broader  mean- 
ing. But  every  question  of  construction 
is  unique,  and  an  argument  that  would 
prevail  in  one  case  may  be  inadequate  in 
another.  This  exemption  stands  along- 
side of  one  that  saves  employees  of  regis- 
tered persons,  as  do  sections  1  and  4,  and 
nurses  under  the  supervision  of  a  physi- 
cian, etc.,  as  does  section  4,  and  is  so  far 
vague  that  it  may  have  had  in  mind  other 
persons  carrying  out  a  doctor's  orders 
rather  than  the  patients.  The  general 
purpose  seems  to  be  to  apply  to  possession 
exemptions  similar  to  those  applied  to 
reinstration.  Even  if  for  a  moment  the 
scope  and  intent  of  the  act  were  lost  sight 
of,  the  proviso  is  not  enough  to  overcome 
the  dominant  considerations  that  prevail 
in  our  mind." 

In  U.  S.  V,  Wilson,  (W.  D.  Tenn.  1915) 
225  Fed.  82,  the  sole  question  determined 
was  to  whom  the  clause  "  any  person  not 
registered  under  the  provisions  of  this  act 
and  who  has  not  paid  the  tax "  in  the 
eighth  section  referred.  The  court  said: 
"Clearly  it  refers  to,  and  at  least  includes 
those  doing  the  things  specifically  named 


in  the  first  section.  Does  it  refer  to  and 
include  others  doing  things  not  specifi- 
cally named  in  the  act,  viz.,  those  having 
in  their  possession  or  under  their  control 
the  drugs  named  for  their  personal  con- 
sumption? It  seems  to  me  that  to  so 
hold  would  be  for  the  court  to  enlarge 
the  list  of  those  whom  Congress  required 
to  register  and  pay  the  special  tax.  In 
that  event  it  would  be  an  amendment  of 
the  act.  This  is  not  the  function  of  the 
court.  If  Congress  had  intended  to  re- 
quire persons  to  register  who  had  in  their 
possession  or  under  their  control  drugs 
for  any  purpose  other  than  that  stated  in 
the  act,  it  would  seem  that  it  would  have 
been  a  simple  matter  to  have  said  so.  It 
is  clear  to  my  mind  that  the  language 
quoted  from  the  eighth  section,  supra, 
when  read  in  connection  with  the  first 
section  of  the  act,  refers  only  to  those 
mentioned  in  the  last-named  section,  and 
however  desirable  it  may  be  to  have  that 
list  enlarged,  the  court  is  without  au- 
thority to  do  it.  It  is,  in  my  judgment, 
the  purpose  of  section  8  to  make  the  mere 
possession  of  the  drugs  mentioned  in  the 
act  by  any  of  those  specified  in  the  first 
section  presumptive  evidence  that  such 
parties  had  not  registered,  nor  paid  the 
special  tax  as  required  therein,  and  that 
it  was  not  intended  to  enlarge  the  class 
that  is  required  to  register  and  pay  the 
tax  under  the  first  section,  nor  is  it,  in 
my  judgment,  susceptible  of  such  construc- 
tion. 'Hie  section  establishes  a  rule  of  evi- 
dence, in  that,  upon  the  government's 
proving  that  a  defendant  was  doing  any 
of  those  things  mentioned  in  section  1, 
clause  1,  of  the  act,  and,  further,  that  a 
narcotic  was  found  in  his  possession,  he 
would  be  presumptively  guilty  of  violating 
the  first  section  of  the  act;  then  the 
burden  of  proof  shifts,  and  is  upon  the 
defendmnt  to  show  afiirmatively  that  he 
is  not  one  of  the  class  mentioned  in  sec- 
tion 1,  required  to  register,  or,  if  so,  that 
he  had  registered  and  paid  the  special 
tax." 

To  the  same  effect  is  U.  S.  v.  Jin  Fuey 
Moy,  (W.  D.  Pa.  1915)  225  Fed.  1003, 
wherein  the  court  said :  "  In  reading  the 
eighth  section  in  connection  with  the  re- 
maining sections  of  the  act  of  Congress, 
when  it  provides  that  it  shall  be  unlawful 
for  any  person  not  registered  under  the 
provisions  of  this  act  to  have  in  his 
possession  certain  drugs,  I  think  that  the 
word  'person'  should  be  held  to  refer  to 
the  persons  with  whom  the  act  of  Con- 
gress is  dealing;  that  is,  the  persons  who 
are  required  to  register  and  pay  the 
special  tax  in  order  to  import,  produce, 
manufacture,  deal  in,  dispense^  sell,  or 
distribute."  See  further  to  the  same  effect 
U.  S.  V.  Woods,  (D.  C.  Mont.  1915)  224 
Fed.  278. 

In  Wilson  v,  U.  S.,  (CCA.  2d  Cir. 
1916)  229  Fed.  344,  143  C  C  A.  464,  the 
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plaintiff  in  error  was  convicted  of  a  vio- 
lation of  this  section;  there  having  been 
found  in  his  possession  a  substanttaJ 
quantity  of  opium.  He  admitted  that  he 
kept  it  solely  for  the  purpose  of  smok- 
ing it.  He  did  not  produce  opium, 
nor  import,  nor  manufacture,  nor  com- 
pound, nor  deal  in  it.  Nor  did  he 
dispense  it,  nor  sell,  distribute  or  give  it 
away.  Upon  writ  of  error  to  review  the 
judgment,  the  defendant  contended  that 
he  was  not  within  the  provisions  of  section 
8,  because  the  words  "  any  person "  as 
used  therein  are  to  be  construed  as  re- 
ferring only  to  persons  of  the  classes  re- 
ferred to  in  section  1  as  being  obliged  to 
register  and  to  pay  a  tax.  Affirming  the 
judgment  of  conviction,  the  court  said: 
"We  do  not  find  this  contention  persua- 
sive ;  the  words  *  any  person '  are  com- 
prehensive; they  are  broad  enough  to  cover 
not  only  the  producers,  dealers,  distribu- 
tors, givers  away,'  etc.,  who  by  section  1 
are  allowed  to  register,  but  also  all  other 
persons.  That  Congress  used  the  words 
v/ith  this  comprehensive  meaning  seems 
to  us  manifest  from  the  exceptions  which 
it  includes  in  the  proviso  that  imme- 
diately follows.  A  nurse  may  have  some 
opium  in  her  possession  and  yet  not  be 
herself  a  dealer,  distributor,  etc.,  nor  en- 
titled to  take  out  a  license.  So,  too,  a  per- 
son subject  to  sharp  spasms  of  pain  may 
have  some  in  his  possession  and  yet  not  be 
himself  a  *  dealer,  distributor,'  etc.,  nor 
entitled  to  take  out  a  license.  Both  these 
persons  would  be  covered  by  the  first 
clause  of  section  8  and  their  possession 
would  be  unlawful.  Therefore  Congress 
saved  them  in  the  proviso,  by  relieving 
from  the  application  of  the  first  clause  — 
the  nurse,  if  her  possession  was  by  virtue 
of  her  employment,  and  the  invalid,  if  the 
drug  had  been  prescribed  for  him  by  a 
physician.  Grammatically  there  is  noth- 
ing in  the  section  which  would  so  restrict 
the  comprehensive  meaning  of  the  words 
'  any  person '  as  to  make  them  include 
only  those  who  might  take  out  license 
but  have  neglected  to  do  so." 

Indictment  —  alleging  possession. — An 
indictment  which  charges  that  the  de- 
fendant "  did  imlawfully,  wrongfully,  and 
knowingly  sell,  dispense,  and  distribute 
.  .  .  morphine  sulphate  tablets,"  and  that 
he  sold  and  dispensed  the  same  as  a  dealer 
to  consumer,  etc.,  is  equivalent  to  charg- 
ing that  he  had  the  drugs  in  his  posses- 
sion. U.  S.  17.  Curtis,  (N.  D.  N.  Y.  1916) 
229  Fed.  288,  wherein  the  court  said: 
"  In  U.  S.  V,  Wilson,  [W.  D.  Tenn.  1915] 
225  Fed.  82,  it  was  held :  '  Harrison  Anti- 
Narcotic  Law,  Dec.  17,  1914,  §  8,  estab- 
lishes the  rule  of  evidence  that,  upon 
proof  that  a  defendant  was  producing, 
importing,  manufacturing,  dealing  in,  dis- 
pensing, selling,  distributing,  or  giving 
away,  as  mentioned  in  section  1,  cl.  1, 
opiimi  or  coca  leaves,  and  that  a  narcotic 


was  found   in  his  possession,  he  is  pre- 
sumptively   guilty   of   violating   the   act, 
that  then  tlie  burden  of  proof  is  upon  de- 
fendant to  show  affirmatively  that  he  is 
not  one  of  the  class  mentioned  in  section 
1  as  being  required  to  register,  or,  if  so, 
that  he  had  registered  and  paid  the  spe- 
cial tax.'    If  tUs  be  good  law,  then  this 
indictment    charges    an    offense,    for    it 
clearly   charges  that  the  defendant   had 
the  drugs  in  his  possession  at  the  time 
mentioned    in    the    indictment,    else    he 
could    not    have    sold,     dispensed,     and 
distributed    them    to   the   person    named 
in  the   indictment.     If   in  point  of  fact 
the  defendant  had  registered  and  paid  the 
special  tax,  then  proof  of  such  facts  on 
the  trial  of  the  indictment  will  be  a  com- 
plete defense,  and  result  in  the  acquittal 
of  this  defendant,  inasmuch  as  both  counts 
charge  a  violation  of  section  1  of  the  act." 
But  it  has  been  held  that  a  mere  alle- 
gation that  the  defendant  had  the  pro- 
hibited drug  in  his  possession,  or  an  equiv- 
alent count,  is  not  sufficient  to  charge  a 
violation   of   the   provisions   of   the   Act. 
Thus  an  indictment  which  charged  that 
the  defendant  did  "  knowingly  and  unlaw- 
fully   have    in    his    possession    a    large 
quantity  of  morphine  .  .  .  without  having 
theretofore  registered   with  the  collector 
of  internal  revenue. his  name  and  place  of 
business   and   paid   to   said  collector   the 
special  tax  as  required  by  the  Act,"  waa 
held  not  sufficient  to  charge  a  violation 
of  any  of  the  provisions  of  the  Act.    U.  S. 
V.  Carney,  (N.  D.  la.  1916)  228  Fed.  163, 
wherein  the  court  held  that   it  must  be 
alleged   that  the  defendant  was   or  had 
been  engaged  in  a  business  that  required 
him  to  register  and  pay  the  special  tax 
as  required  by  the  Act.     The  court  said: 
"  The   possession    forbidden    by   this   sec- 
tion is  of  a  person  not  registered  under 
the   provisions   of   the  act.     Plainly   the 
person    who    has    not   so    registered    and 
paid  the  required  tax  refers  only  to  one 
who  is  required  by  section  1  of  the  act  to 
register    and    pay    such    tax.      No    other 
possession  is  referred  to  by  this  section 
of  which  there  can  be  a  violation,  other 
than  the  possession  of  one  who  is  required 
by  section  1  to  register  and  pay  the  tax. 
The  section  will  reasonably  bear  no  other 
interpretation;    and   as   the  defendant   is 
not  charged  with  being  a  person  required 
by  the   act  to   register,   or   with  having 
engaged    in    any    business    that    requires 
him  to  do  so,  the  indictment  fails  to  charge 
an   offense  against   him   under   this   act. 
To  the  same  effect,  upon  similar  indict- 
ments,  see   U.    S.   V.   Friedman,    (W.   D. 
Tenn.  1915)  224  Fed.  276;  U.  S.  r.  Woods, 
(D.  C.  Mont.   1915)    224  Fed.  278;  U.  S. 
V.  Jin  Fuey  Moy,   (W.  D.  Pa.  1915)   225 
Fed.  1003,  affirmed  (1916)   241  U.  S.  394, 
36  S.  Ct.  658,  60  U.  S.  (L.  ed.)   1061. 

But  compare  U.  S.  r.   Brown,    (W.  D. 
Wash.    1915)    224    Fed.    135,    wherein   a 
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contrary  conclusion  was  reached.  In  that  the  Act  is  therefore  intended  to  prohibit 
case  the  view  was  taken  that  opium  is  the  importation  of  the  drug  for  any  pur- 
an   "  outlaw "   in  this  country   and   that       pose  whatever. 

Sec.  8.  [Violations  of  Act  —  evidence  —  pleading  exemptions  —  burden 
of  proof.]  That  it  shall  be  unlawful  for  any  person  not  registered  under 
the  provisions  of  this  Act,  and  who  has  not  paid  the  special  tax  provided  for 
by  this  Act,  to  have  in  his  possession  or  under  his  control  any  of  the  afore- 
said drugs ;  and  such  possession  or  control  shall  be  presumptive  evidence  of 
a  violation  of  this  section,  and  also  of  a  violation  of  the  provisions  of  section 
one  of  this  Act :  Provided,  That  this  section  shall  not  apply  to  any  employee 
of  a  registered  person,  or  to  a  nurse  under  the  supervision  of  a  physician, 
dentist,  or  veterinary  surgeon  registered  under  this  Act,  having  such  pos- 
session or  control  by  virtue  of  his  employment  or  occupation  and  not  on  his 
own  account ;  or  to  the  possession  of  any  of  the  aforesaid  drugs  which  has  or 
have  been  prescribed  in  good  faith  by  a  physician,  dentist,  or  veterinary 
surgeon  registered  xmder  this  Act ;  or  to  any  United  States,  State,  county, 
municipal.  District,  Territorial,  or  insular  officer  or  official  who  has  posses- 
sion of  any  said  drugs,  by  reason  of  his  official  duties,  or  to  a  warehouseman 
holding  possession  for  a  person  registered  and  who  has  paid  the  taxes  under 
this  Act ;  or  to  common  carriers  engaged  in  transporting  such  drugs :  Pro- 
vided further,  That  it  shall  not  be  necessary  to  negative  any  of  the  aforesaid 
exemptions  in  any  complaint,  information,  indictment,  or  other  writ  or  pro- 
ceeding laid  or  brought  under  this  Act;  and  the  burden  of  proof  of  any 
such  exemption  shall  be  upon  the  defendant.    [38  Stat,  L.  789,] 

Sec.  9.  [Penalties.]  That  any  person  who  violates  or  fails  to  comply 
with  any  of  the  requirements  of  this  Act  shall,  on  conviction,  be  fined  not 
more  than  $2,000  or  be  imprisoned  not  more  than  five  years,  or  both,  in  the 
discretion  of  the  court.    [38  Stat,  L.  789.] 

Sec.  10.  [Enforcement  of  provisions  —  appointment  of  officers.]  That 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  is  authorized  to  appoint  such  agents,  deputy  collectors, 
inspectors,  chemists,  assistant  chemists,  clerks,  and  messengers  in  the  field 
and  in  the  Bureau  of  Internal  Revenue  in  the  District  of  Columbia  as  may 
be  necessary  to  enforce  the  provisions  of  this  Act.    [38  Stat,  L,  789.] 

Sec.  11.  [Appropriation  for  enforcement  of  provisions.]  That  the  sum 
of  $150,000,  or  so  much  thereof  as  may  be  necessary,  be,  and  hereby  is, 
appropriated,  out  of  any  moneys  in  the  Treasury  not  otherwise  appro- 
priatedy  for  the  purpose  of  carrying  into  effect  the  provisions  of  this  Act. 
[38  Siai.  L.  789,] 

Sec.  12.  [Effect  as  amending  or  repealing  previous  acts.]  That  nothing 
contained  in  this  Act  shall  be  construed  to  impair,  alter,  amend,  or  repeal 
any  of  the  provisions  of  the  Act  of  Congress  approved  June  thirtieth,  nine- 
teen hundred  and  six,  entitled  **An  Act  for  preventing  the  manufacture, 
sale,  or  transportation  of  adulterated  or  misbranded,  or  poisonous,  or  dele- 
terious foods,  drugs,  medicines,  and  liquors,  and  for  regulating  traffic 
therein,  and  for  other  purposes,*'  and  any  amendment  thereof,  or  of  the 
Act  approved  February  ninth,  nineteen  hundred  and  nine,  entitled  **An 
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Act  to  prohibit  the  importation  and  use  of  opium  for  other  than  medicinal 
purposes/'  and  any  amendment  thereof.    [38  Stat.  L.  790.] 

The  Food  and  Drugs  Act  of  June  30,  1906,  ch.  3915,  is  given  under  Food  and  Dbugs. 
The  Opium  Act  of  Feb.  9,  1909,  ch.  100,  is  given  under  Impobts  ai7D  Expobts. 


X.  DAIRY  PRODUCTS 

An  act  defining  batter,  also  imposing  a  tax  upon  and  regulating  the  mann- 
facture,  sale,  importation,  And  exportation  of  oleomargarine. 

[Act  of  Aug,  2, 1886,  ch.  840,  24  Stat.  L.  209.] 

[Sec.  1.]  [Definition  of  butter.]  That  for  the  purposes  of  this  act  the 
word  **  butter  "  shall  be  understood  to  mean  the  food  product  usually 
known  as  butter,  and  which  is  made  exclusively  from  milk  or  cream,  or  both, 
with  or  without  common  salt,  and  with  or  without  additional  coloring 
matter.    [24  Stat.  L.  209.] 

This  is  the  first  section  of  the  "  Oleomargarine  Act "  of  1886. 

Sections  3  and  4  relating  to  special  taxes  are  given  in  vol.  3,  p.  1061  et  seq. 

The  Act  of  May  9,  1902,  ch.  784,  |  4,  infra,  p.  200,  adopted  the  definition  of  the  word 
"  butter  "  as  made  by  the  text,  and  defined  "  adulterated  butter,"  **  process  butter  " 
and  *' renovated  butter." 

Nature  of  Act. —  This  Act  is  a  revenue  complete  in  itself.     On  the  contrary,  it 

law.     It  Imposes  a  specific  tax  on  oleo-  plainly  contemplates  the  existence  of  an 

margarine  and  ''special  taxes"  on  those  ost'ilWiHlied    system    of    revenue    laws    to 

who  engage  in  its  manufacture  or  sale,  which  resort  shall  be  had  in  carrying  it 

and  contains  several  administrative  and  into  etFect.     U.  S.  i;.  Barnes,   (1912)   222 

penal  provisions.    But  it  does  not  purport  U.  S.  513,  32  S.  Ct.  117,  56  U.  S.  (L.  ed.) 

to  be  independent  of  other  legislation  or  291. 

Sec.  2.  [Oleomargarine  defined.]  That  for  the  purposes  of  this  act  cer- 
tain manufactured  substances,  certain  extracts,  and  certain  mixtures  and 
compounds,  including  such  mixtures  and  compounds  with  butter,  shall  be 
known  and  designated  as  '*  oleomargarine  ",  namely :  ''AH  substances  here- 
tofore known  as  oleomargarine,  oleo,  oleomargarine-oil,  butterine,  lardine, 
suine,  and  neutral ;  all  mixtures  and  compounds  of  oleomargarine,  oleo,  oleo- 
margarine-oil, butterine,  lardine,  suine,  and  neutral;  all  lard  extracts  and 
tallow  extracts;  and  all  mixtures  and  compounds  of  tallow,  beef -fat,  suet, 
lard,  lard-oil,  vegetable-oil  annotto,  and  other  coloring  matter,  intestinal 
fat,  and  offal  fat  made  in  imitation  or  semblance  of  butter,  or  when  so  made, 
calculated  or  intended  to  be  sold  as  butter  or  for  butter.    [24  Stat.  L.  209.] 

Substances    not    within    Act. —  A    food  imitation    of    butter.      Braun    v.    Coyne, 

product     known      as      "Fruit      of     the  (1899)    125  Fed.  331. 
Meadow,"  composed  of  leaf  lard  and  beef  ''Imitation  or  semblance  of  butter." — 

fat,  bathed  in  salt  ice  water  to  take  away  The  various   simple   and  compound   sub- 

the  fat  and  lard  odor,  but  not  having  any  stances  mentioned  in  this  section  must  be 

ingredient  to  give  it  a  butter  flavor,  or  '*  made  in  imitation  or  semblance  of  butter 

coloring  matter  to  give  it  a  butter  appear-  or  when  so  made,  calculated  or  intended 

ance,  although  put  up  and  sold  in  pound  to  be  sold  as  butter  or  for  butter,"  before 

packages,  is  not  taxable  as  oleomargarine,  any  of  them  can  be  regarded  as  taxable 

under  this  Act,  which  is  intended  to  ap-  under  this  Act.   (1886)   18  Op.  Atty.-Gen. 

ply  only   to  products   made  in  conscious  489. 

Sec.  5.  [Manufacturers  to  file  notices  with  collector  of  internal  revenue, 
etc. —  bond.]  That  every  manufacturer  of  oleomargarine  shall  file  with  the 
collector  of  internal  revenue  of  the  district  in  which  his  manufactory  is 
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located  such  notices,  inventories,  and  bonds,  shall  keep  such  books  and 
render  such  returns  of  materials  and  products,  shall  put  up  such  signs  and 
aflSx  such  number  of  his  factory,  and  conduct  his  business  under  such  sur- 
veillance of  oflScers  and  agents  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may,  by  regulation, 
require.  But  the  bond  required  of  such  manufacturer  shall  be  with  sureties 
satisfactory  to  the  collector  of  internal  revenue,  and  in  a  penal  sum  of  not 
less  than  five  thousand  dollars ;  and  the  sum  of  said  bond  may  be  increased 
from  time  to  time,  and  additional  sureties  required  at  the  discretion  of  the 
collector,  or  under  instructions  of  the  Commissioner  of  Internal  Revenue. 
[24  Stat  L.  210.] 


Examination  and  production  of  books. — 
R.  S.  80C.  3173  (vol.  3,  p.  1002),  provid- 
ing  among  other  things  that  a  collector 
of  internal  revenue  shall  have  power  to 
summon  for  examination  and  production 
of  books  before  him  any  person  who  is 
required  to  deliver  a  monthly  or  other 
return  of  objects  subject  to  tax,  has  no 
reference  to  the  provisions  and  the  require- 
ments under  the  statute  as  to  the  returns 
of  "materials  and  products."  In  re 
Keams,  (1894)  64  Fed.  481;  In  re  Kin- 
ney, (1900)   102  Fed.  468. 

Im^sition  of  penalty  not  authorized. — 
**  The  authority  given  to  the  commissioner 
of  internal  revenue  to  make  all  needful 
regulations  for  the  carrying  into  effect  of 
the  Act,  does  not  authorize  the  imposition 
of  a  penalty  by  a  regulation  where  none  is 
imposed  by  the  Act."  Cora.  v.  Crane, 
(1893)  158  Mass.  218,  33  N.  E.  388,  cit- 
ing U.  S.  V.  Eaton,  (1892)  144  U.  S. 
677,  12  S.  Ct.  764,  36  U.  S.  (L.  ed.)  591. 

Liability  on  bond.— R.  S.  sec.  3232 
(vol.  3,  p.  1040)  provides  that  no  person 
shall  be  engaged  in  or  carry  on  any  trade 
or  business  of  a  kind  thereafter  mentioned 


until  he  has  paid  a  special  tax  therefor  in 
the  manner  provided.  R.  S.  sec.  3233 
(vol.  3,  p.  1041)  provides  for  r^istration 
of  persons  engaged  in  such  trades,  with 
the  internal  revenue  collector,  and  R.  S.' 
sees.  3238  and  3239  (vol.  3,  p.  1042)  pro- 
vide that  such  special  taxes  shall  be  paid 
by  stamps  denoting  the  tax,  which  shall 
be  exhibited  in  the  taxpayer's  place  of 
business.  It  has  been  held  that  a  bond 
given  by  a  manufacturer  of  oleomargarine 
as  authorized  by  section  5,  to  secure  i^ 
compliance  with  the  laws  and  regulations 
in  regard  to  the  manufacture,  removal, 
and  sale  of  oleomargarine,  and  providing 
that  the  manufacturer  shall  comply  with 
all  the  requirements  of  the  law  and  regu- 
lations ''m  regard  to  the  manufacture, 
removal,  and  sale  of  oleomargarine,"  and 
shall  not  engage  in  any  attempt  to  de- 
fraud the  government  of  any  tax  on  their 
manufactures,  and  shall  render  a  true  and 
correct  return,  etc.,  does  not  secure  the 
manufacturer's  liability  for  the  payment 
of  the  special  tax  mentioned  above.  U.  S. 
V.  Elgin  Churning  Co.,  (1910)  183  Fed. 
878. 


Sec.  6.  [Packing  and  marking  oleomargarine — penalty.]  That  all 
oleomargarine  shall  be  packed  by  the  manufacturer  thereof  in  firkins,  tubs, 
or  other  wooden  packages  not  before  used  for  that  purpose,  each  containing 
not  less  than  ten  pounds,  and  marked,  stamped,  and  branded  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, shall  prescribe ;  and  all  sales  made  by  manufacturers  of  oleomargarine, 
and  wholesale  dealers  in  oleomargarine  shall  be  in  original  stamped  pack- 
ages. Retail  dealers  in  oleomargarine  must  sell  only  from  original  stamped 
packages,  in  quantities  not  exceeding  ten  pounds,  and  shall  pack  the  oleo- 
margarine sold  by  them  in  suitable  wooden  or  paper  packages,  which  shall 
be  marked  and  branded  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  shall  prescribe.  Every  person 
who  knowingly  sells  or  offers  for  sale,  or  delivers  or  offers  to  deliver,  any 
oleomargarine  in  any  other  form  than  in  new  wooden  or  paper  packages  as 
above  described,  or  who  packs  in  any  package  any  oleomargarine  in  any 
manner  contrary  to  law,  or  who  falsely  brands  any  package  or  affixes  a 
stamp  on  any  package  denoting  a  less  amount  of  tax  than  that  required  by 
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law,  shall  be  fined  for  each  offense  not  more  than  one  thousand  dollars,  and 
be  imprisoned  not  more  than  two  years.    [24  Stat.  L,  210.] 

Constitutionality.— This  section,  in  so 
lar  as  it  provides  for  marketing  and 
branding  packages  used  by  retail  dealers 
m  oleomargarine,  is  not  merely  a  police 
regulation,  and,  as  auch,  unconstitutional; 
It  must  be  regarded  as  "  means  to  effect 
the  objects  of  the  Act  in  respect  to  reve- 
nue," and  so  regarded,  its  provisions  are 
clearly  within  the  constitutional  power 
of  Congress.  Dougherty  v.  U.  S.,  (C.  C. 
A.  1901)  108  Fed.  66,  47  C.  C.  A.  196, 
^^nw^ng  U.  S.  t?.  Dougherty,  (1900)   101 

The  provision  of  this  section  that  retail 
dealers  must  sell  in  quantities  not  ex- 
ceeding ten  pounds  at  any  one  time  vio- 
lates no  constitutional  right.  Ripper  f?. 
U.  S.  (C.  C.  A.  8th  Cir.  1910)  178  Fed.  24, 
101  C.  C.  A.  162. 

There  is  no  unconstitutional  delega- 
tion of  power  in  leaving  tiie  matter  of 
designating  the  marks,  brands  and 
stamps  to  the  commissioner  with  the  ap- 
?^^t!t^  ^^  *^®  secretary.  In  re  Kolock, 
(1897)  166  U.  S.  626,  17  S.  Ct.  444,  41 
U.  S.  (L.  ed.)  813. 

Meet  of  section.— This  section  fully 
and  completely  describes  the  criminal 
offense;  and  the  fact  that  the  approval 
of  the  Secretary  of  the  Treasury  to  the 
kinds  of  marks  to  be  used,  is  required, 
does  not  nullify  an  indictment  for  selling 
oleomargarine  in  packages  without  mark- 
ing the  packages  with  a  word  prescribed 
by  the  commissioner  of  internal  revenue 
Because  Congress  left  it  to  the  commis- 
sioner to  prescribe  the  kind  of  marks  and 
brands  to  be  used,  which  was  a  mere 
matter  of  detail,  it  does  not  follow  that 
dealers  cannot  be  punished  for  selling 
oleomargarine   without   such    marks   and 

\l^l^A   .£•  !•.  ^\  ^^'^»  (^-  ^'  Mo.  1892) 
60  Fed.  467,  distinguishing  U.  S.  v.  Eafon, 

,7892)    144  U.  S.  677,  12  S.  Ct.  764,  36 
U.  S.   (L.  ed.)  691. 

Indictment  —  Sufficient.^  A  count  of  an 
indictment  alleged  that  the  defendant 
therein  named,  being  a  retail  dealer,  know- 
ingly, wilfully,  and  unlawfully  sold  oleo- 
margarine "packed  in  a  plain  wrapper, 
and  not  in  a  new  and  suitable  wooden  oj- 
paper  package  or  packages"  as  required 
by  the  Act  of  Congress,  and  that  the 
wrapper  was  not  "  marked  and  branded  " 
as  prescribed  by.  the  commissioner  of  in- 
ternal revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury.  It  was  held 
that  this  was  sufficient  under  the  section, 
and  charging  in  each  count  more  than  was 
required  to  constitute  a  single  offense  was 
not  a  fatal  defect.  Dougherty  v.  U.  S., 
(C.  C.  A.  1901)  108  Fed.  56,  47  C.  C.  A. 
105,  affirming  U.  8.  V.  Dougherty,  (1900) 
101  Fed.  439. 

An    indictment    for   unlawfully    selling 
oleomargarine,  averring  that  both  of  the 


defendants  named  therein  "unlawfully 
and  knowingly  did  sell  and  deliver"  at 
a  time  and  place  and  to  a  person  named 
a  one-pound  package  of  oleomargarine 
wrapped  in  a  paper  wrapper,  without  being 
then  and  there  marked  and  branded  in  the 
manner  required  by  section  6,  was  held 
to  be  sufficient.  Goll  t?.  U.  S.,  (C.  C.  A. 
1908)  166  Fed.  419,  92  C.  C.  A.  171. 

An  indictment  charging  a  sale  of  oleo- 
margarine without  marking  the  packages 
with  the  word  "Oleomargarine,"  a  mark 
prescribed  by  the  commissioner  of  inter- 
nal revenue,  charges  an  offense  within  this 
section.  U.  S.  v.  Ford,  (E.  D.  Mo.  1892) 
60  Fed.  467,  distinguishing  U.  S.  v.  Eaton. 
(1892)  144  U.  S.  677,  12  S.  Ct.  764,  36 
U.  S.   (L.  ed.)  691. 

Insufficient. — ^An  indictment  founded 
on  this  section,  charging  a  retail  dealer 
with  having  violated  said  section  and  the 
regulations  prescribed  thereunder  by  fail- 
ing to  pack  oleomargarine  sold  by  him  as 
therein  required,  must  describe  the  pack- 
age used  with  reasonable  certainty  so  as 
to  advise  the  defendant  of  the  particular 
offense  charged,  and  therefore  a  general 
averment  that  "the  said  oleomargarine 
was  not  then  and  there  packed  in  new 
suitable  wooden  or  paper  packages  having 
marked  or  branded  thereon  the  name  and 
address  of  him  the  said  L.,  the  words 
'  pound '  and  *  oleomargarine,'  and  the 
quantity  of  oleomargarine  so  sold  as  afore- 
said," but  which  failed  to  specify  in 
which  respect  the  package  used  was  un- 
lawful, was  held  to  be  insufficient  as 
being  too  indefinite  and  uncertain.  U.  S. 
17.  Lockwood,  (1908)   164  Fed.  772. 

An  indictment  under  this  section  charg- 
uig  generally  that  the  defendants  did 
knowingly,  wilfully,  and  unlawfully  sell 
and  offer  for  sale,  deliver  and  offer  to 
deliver,  oleomargarine  in  other  form  than 
in  new  wooden  or  paper  packages  marked, 
stamped,  and  branded  as  required  by  law, 
w^ithout  alleging  whether  the  sales  were 
at  wholesale  or  at  retail,  and  in  what  re- 
spect the  packages  were  not  in  the  form 
prescribed,  and  what  stamps,  marks,  or 
brands  required  by  law  they  did  not  have 
thereon,  was  held  "to  be  insufficient.  U.  S. 
17.  Joyce,    (1905)    138  Fed.  457. 

An  indictment  under  this  section,  fail- 
ing to  charge  that  accused  was  either  a 
manufacturer  or  dealer  in  oleomargarine 
and  as  such  packed  produce  in  a  manner 
violative  of  the  Act,  would  state  no  of- 
.fense,  since  the  words  "  every  person," 
as  used  in  the  last  sentence  of  the  sec- 
tion, should  be  construed  to  refer  solely 
to  manufacturers  and  dealers  men- 
tioned in  the  first  part  of  the  section. 
Morris  v.  IT.  S.,  (C.  C.  A.  8th  Cir.  1909) 
168  Fed.  682,  94  C.  C  A.  168. 


INTERNAL  REVENUE 


191 


Regulations  to  be  pleaded. —  The  regu- 
lations made  by  the  commissioner  of  in- 
ternal revenue  concerning:  marks  and 
brands  should  be  pleaded  in  substance  in 
indictments  for  not  properly  marking  the 
oleomargarine  packages.  U.  S.  v.  Ford, 
(1892)  50  Fed.  467,  distinguishing 
V.  S.  V.  Eaton,  (1892)  144  U.  S.  677,  12 
S.  a.  764,  36  U.  S.   (L.  ed.)   691. 

Knowledge.— In  Goll  v.  U.  S.,  (€.  C. 
A.  1908)  166  Fed.  419,  92  C.  C.  A.  171, 
it  was  held  that  where  G.  was  not  shown 
to  have  ordered,  advised,  approved,  or  had 
knowledge  of  a  sale  of  oleomargarine  by 
another  not  under  G.'s  control,  without 
its  being  properly  printed  or  branded,  G. 
could  not  be  convicted  of  the  alleged 
wrongful  sale  of  such  substance. 


Penalty. —  The  penalty  prescribed  in 
this  section  does  not  apply  to  that  part 
of  the  section  prohibiting  retailers  from 
selling  in  quantities  exceeding  ten  pounds, 
such  offense  being  subject  to  punishment 
by  a  fine  of  $1,000  without  imprisonment, 
as  prescribed  by  section  18.  Kipper  t?. 
U.  S.,  (C.  C.  A.  1910)  78  Fed.  24,  lOl' 
C.  C.  A.  152.  "  The  penal  clause  denounc- 
ing the  sale  of  oleomargarine  otherwise 
than  in  'new  wooden  or  paper  packages' 
clearly  has  reference  to  sales  by  retail 
dealers  as  well  as  by  others.'*  Dougherty 
r.  U.  S.,  (C.  C.  A.  1901)  108  Fed.  56, 
47  C.  C.  A.  195,  affirming  U.  S.  17.  Dough- 
erty, (1900)  101  Fed.  439. 


Sec.  7.  [Label  of  manuf acttirer  -^  penalty.]  That  every  manufacturer 
of  oleomargarine  shall  securely  affix,  by  pasting,  on  each  package  containing 
oleomargarine  manufactured  by  him,  a  label  on  which  shall  be  printed, 
besides  the  number  of  the  manufactory  and  the  district  and  State  in  which 
it  is  situated,  these  words  :• 

*'  Notice. —  The  manufacturer  of  the  oleomargarine  herein  contained  has 
complied  with  all  the  requirements  of  law.  Every  person  is  cautioned  not 
to  use  either  this  package  again  or  the  stamp  thereon  again,  nor  to  remove 
the  contents  of  this  package  without  destroying  said  stamp,  under  the  pen- 
alty provided  by  law  in  such  cases.'' 

Every  manufacturer  of  oleomargarine  who  neglects  to  affix  such  label  to 
any  package  containing  oleomargarine  made  by  him,  or  sold  or  offered  for 
sale  by  or  for  him,  and  every  person  who  removes  any  such  label  so  affixed 
from  any  such  package,  shall  be  fined  fifty  dollars  for  each  package  in 
respect  to  which  such  offense  is  committed.    [24  Stat.  L.  210.] 


Seo.  8.  [Tax  on  manufacture  —  stamps.]  That  upon  oleomargarine 
which  shall  be  manufactured  and  sold,  or  removed  for  consumption  or  use, 
there  shall  be  assessed  and  collected  a  tax  of  ten  cents  per  pound,  to  be  paid 
by  the  manufacturer  thereof ;  and  any  fractional  part  of  a  pound  in  a  pack- 
age shall  be  taxed  as  a  pound :  Provided,  When  oleomargarine  is  free  from 
artificial  coloration  that  causes  it  to  look  like  butter  of  any  shade  of  yellow 
said  tax  shall  be  one-fourth  of  one  cent  per  pound.  The  tax  levied  by  this 
section  shall  be  represented  by  coupon  stamps ;  and  the  provisions  of  existing 
laws  governing  the  engraving,  issue,  sale,  accountability,  effacement,  and 
destruction  of  stamps  relating  to  tobacco  and  snuff,  as  far  as  applicable,  are 
hereby  made  to  apply  to  stamps  provided  for  by  this  section.  [24  Stat,  L. 
210  as  amended  by  32  Stat.  L.  194.] 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  May  9,  1902,  ch.  784, 
f  3,  32  Stat.  L.  194.    Originally  this  section  was  as  follows : 

**  Sec.  8.  That  upon  oleomargarine  which  shall  be  manufactured  and  sold,  or  removed 
for  consumption  or  use,  there  shall  be  assessed  and  collected  a  tax  of  two  cents  per 
pound,  to  be  paid  by  the  manufacturer  thereof;  and  any  fractional  part  of  a  pound  in 
a  package  shall  be  taxed  as  a  pound.  The  tax  levied  bv  this  section  shall  be  repre- 
sented by  coupon  stamps;  and  tne  provisions  of  existing  laws  governing  the  engraving, 
issue,  flfue,  accountability^  effacement,  and  destruction  of  stamps  relating  to  tobacco  and 
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snuff,  as  far  as  applicable,  are  hereby  made  to  apply  to  stamps  provided  for  by  this 
section." 


Power  of  Congreas. —  The  congressional 
power  to  levy  excises  was  not  exceeded  by 
the  enactment  of  this  Act  imposing  au  ex* 
cise  on  artificially  colored  oleomargarine, 
because  that  body  did  not  choose  to  tax 
natural  butter  artificially  colored.  Mc- 
Cray  v.  U.  S.,  (1904)  195  U.  S.  27,  24  S. 
St.  769,  49  U.  S.  (L.  ed.)  91,  1  Ann. 
Cas.  561. 

The  motives  or  purposes  of  Congress 
in  enacting  the  tax  impost  by  this  Act 
on  artificially  colored  oleomargarine  are 
not  open  to  judicial  inquiry  in  consider- 
ing the  power  of  that  body  to  enact  such 
legislation.  McCray  r.  U.  S.,  (1904)  195 
U.  S.  27,  24  S.  Ct.  769,  49  U.  S.  (L.  ed.) 
91,  1  Ann.  Cas.  561. 

Due  process  of  law. —  The  excise  on  arti- 
ficially colored  oleomargarine  does  not 
infringe  the  constitutional  guaranty  of 
due  process  of  law  because  the  effect  of 
the  tax  may  be  to  suppress  the  manufac- 
ture of  that  article.  McCray  v.  U.  S., 
(1904)  195  U.  S.  27,  24  S.  Ct.  769,  49 
U.  S.  (L.  ed.)  91,  1  Ann.  Cas.  561. 

Due  process  of  law  is  not  denied  by  this 
section  because  (Congress  has  not.  chosen 
tc  tax  natural  butter  artificially  colored. 
McCray  t?.  U.  S.,  (1904)  195  U.  S.  27,  24 
S.  Ct.  769,  49  U.  S.  (L.  ed.)  91,  1  Ann. 
Cas.  561. 

Manufacturer  of  oleomargarine. —  The 
term  "  manufacturer  "  applies  not  only  to 
one  who  completes  the  whole  process  of 
manufacture  for  sale,  including  the  use 
of  artificial  coloration,  but  to  one  who 
adds  artificial  coloration  to  oleomarga- 
rine manufactured  by  others.  And  the 
tax  of  ten  cents  per  pound  is  payable  by 
the  manufacturer  whether  he  is  one  who 
completes  the  product  by  adding  artificial 
coloration  to  oleomargarine  made  by 
others  or  is  one  who  adds  it  to  oleomar- 
garine wholly  of  his  own  production. 
U.  S.  t?.  Orr,  (D.  C.  R.  I.  1916)  233  Fed. 
71? 

"  Free  from  artificial  coloration." — 
Oleomargarine  containing  a  small  quan- 
tity of  a  vegetable  oil,  which  substantially 
serves  only  to  give  the  product  the  yellow 
shade  which  causes  it  to  resemble  butter, 
cannot  be  regarded  as  within  the  proviso 
in  this  section  imposing  a  lemer  tax  on 
oleomargarine  when  ''  free  from  artificial 


coloration  that  causes  it  to  look  like  but- 
ter of  any  shade  of  yellow,"  on  the  theory 
that  the  use  of  a  substance  which  Con- 
gress has,  in  section  2,  recognized  as^  a 
possible  ingredient,  cannot  he  artificial 
coloration,  since  this  congressional  enu- 
meration of  ingredients  specifically  in* 
eludes  coloring  matter.  Cliff  t;.  U.  S., 
( 1904)  195  U.  S.  160,  25  S.  Ct.  1,  49  U.  S. 
(L.  ed.)  139. 

Of  similar  effect,  see  Moxley  v.  Hertz, 
(1910)  216  U.  S.  344,  30  S.  Ct.  305,  54 
U.  S.  (L.  ed.)  510;  Moxley  v.  Hertz. 
(C.  C.  A.  1911)  185  Fed.  757,  108  C.  C.  A. 
95. 

Artificially  colored  oleomargarine,  whose 
color  is  imparted  in  its  manufacture  by 
the  use  of  an  artificially  colored  and  au- 
thorized ingredient,  is  not  within  this  sec- 
tion imposing,  instead  of  the  general  tax 
on  oleomargarine  prescribed  by  that  sec- 
tion, a  lower  rate  when  "  free  from  arti- 
ficial coloration,"  because  of  the  provision 
of  section  3  that  persons  adding  to,  or 
mixing  with,  oleomargarine  any  artificial 
coloration  shall  be  held  to  be  manufac- 
turers of  oleomargarine.  McCray  v.  U.  S., 
(1904)  195  U.  S.  27,  24  S.  Ct.  769,  49 
U.  S.  (L.  ed.)  91,  1  Ann.  Cas.  561. 

Oleomargarine  whose  yellow  color  is 
produced  by  the  employment,  as  an  ingre- 
dient, of  butter  which  itself  is  artificially 
colored,  is  not  '*  free  from  artificial  color- 
ation," within  the  meaning  of  the  pro- 
viso in  this  section  prescribing  a  lower 
rate  of  taxation  for  oleomargarine  not  so 
colored,  although  the  statute  treats  butter, 
whether  artificially  colored  or  not,  as  an 
authorized  ingredient  of  oleomargarine. 
McCray  t?.  U.  S.,  (1904)  195  U.  S.  27,  24 
S.  Ct.  769,  49  U.  S.  (L.  ed.)  91,  1  Ann. 
Cas.  561. 

Findings  of  fact. — ^A  finding  that  the 
use  of  palm  oil  as  an  ingredient  of  oleo- 
margarine was  substantiiUly  only  for  c<^- 
oring  purposea  waa  not  disturbed  on  tap* 
peal,  where  it  was  based  on  testimony 
that  out  of  a  total  of  160  ounces  only 
1%  ounces  were  palm  oil,  and  that  this 
quantity  imparted  the  yellow  shade  which 
caused  the  product  to  resemble  butter. 
Cliff  V,  U.  S.,  (1904)  196  U.  S.  160,  26 
S.  Ct.  1,  49  U.  S.  (L.  ed.)  139. 


Sec.  9.  [Oleomargarine  sold  without  gtamps  to  be  taxed.]  That  when- 
ever any  manufacturer  of  oleomargarine  sells,  or  removes  for  sale  or  con- 
sumption, any  oleomargarine  upon  which  the  tax  is  required  to  be  paid  by 
stamps,  without  the  use  of  the  proper  stamps,  it  shall  be  the  duty  of  the 
Commissioner  of  Internal  Revenue,  within  a  period  of  not  more  than  two 
years  after  such  sale  or  removal,  upon  satisfactory  proof,  to  estimate  the 
amount  of  tax  which  has  been  omitted  to  be  paid,  and  to  make  an  assess- 
ment therefor  and  certify  the  same  to  the  collector.    The  tax  so  assessed 
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shall  be  in  addition  to  the  penalties  imposed  by  law  for  such  sale  or  removal. 
[24  Stat  L,  211.] 

The  provisions  of  this  section  9  and  the  following  sections  10-21  of  this  Act  were 
made  applicable  to  the  manufacturen  of  adulterated  butter,  by  the  Act  of  May  9,  1902, 
ch.  784,  f  4,  infroy  p.  200. 

Sec.  10.  [Imported  oleomargarine.]  That  all  oleomargarine  imported 
from  foreign  countries  shall,  in  addition  to  any  import  duty  imposed  on 
the  same,  pay  an  internal  revenue  tax  of  fifteen  cents  per  pound,  such  tax 
to  be  represented  by  coupon  stamps  as  in  the  case  of  oleomargarine  manu- 
factured in  the  United  States. 

The  stamps  shall  be  affixed  and  canceled  by  the  owner  or  importer  of  the 
oleomargarine  while  it  is  in  the  custody  of  the  proper  custom-house  officers ; 
and  the  oleomargarine  shall  not  pass  out  of  the  custody  of  said  officers  until 
the  stamps  have  been  so  affixed  and  canceled,  but  shall  be  put  up  in  wooden 
packages,  each  containing  not  less  than  ten  pounds,  as  prescribed  in  this  act 
for  oleomargarine  manufactured  in  the  United  States,  before  the  stamps  are 
affixed ;  and  the  owner  or  importer  of  such  oleomargarine  shall  be  liable  to 
all  the  penal  provisions  of  this  act  prescribed  for  manufacturers  of  oleo- 
margarine manufactured  in  the  United  States. 

Whenever  it  is  necessary  to  take  any  oleomargarine  so  imported  to  any 
place  other  than  the  public  stores  of  the  United  States  for  the  purpose  of 
affixing  and  canceling  such  stamps,  the  collector  of  customs  of  the  port 
where  such  oleomargarine  is  entered  shall  designate  a  bonded  warehouse  to 
which  it  shall  be  taken,  under  the  control  of  such  customs  officer  as  such 
collector  may  direct ; 

And  every  officer  of  customs  who  permits  any  such  oleomargarine  to  pass 
out  of  his  custody  or  control  without  compliance  by  the  owner  or  importer 
thereof  with  the  provisions  of  this  section  relating  thereto,  shall  be  guilty  of 
a  misdemeanor,  and  shall  be  fined  not  less  than  one  thousand  dollars  nor 
more  than  five  thousand  dollars,  and  imprisoned  not  less  than  six  months 
nor  more  than  three  years. 

Every  person  who  sells  or  offers  for  sale  any  imported  oleomargarine,  or 
oleomargarine  purporting  or  claimed  to  have  been  imported,  not  put  up  in 
packages  and  stamped  as  provided  by  this  act,  shall  be  fined  not  less  than 
five  hundred  dollars  nor  more  than  five  thousand  dollars,  and  be  imprisoned 
not  less  than  six  months  nor  more  than  two  years.    [24  Stat.  L.  211,] 

See  the  note  to  the  preceding  section  9  of  this  Act. 

Sec.  11.  [Purchasing  or  receiving  for  sale  oleomargarine  not  stiunped.] 

That  every  person  who  knowingly  purchases  or  receives  for  sale  any  oleo- 
margarine which  has  not  been  branded  or  stamped  according  to  law  shall  be 
liable  to  a  penalty  of  fifty  dollars  for  each  such  offense.    [24  Stat,  L.  211.] 

See  the  note  to  the  preceding  section  9  of  this  Act. 

Waiver  of  jury  trial. —  Persons  prose-  peachment,  shall  be  by  jury,"  does  not  in- 

cuted  by  information  in  a  federal  District  elude  such  petty  offenses,  and  there  is  no 

Court  under  this  section  may  waive  the  congressional  legislation  or  rule  of  public 

jury  to  which  they  are  entitled  by  U.  S.  policy   requiring   a   jury   in    such   cases. 

Const.,   Amend.   VI.,   since   the   mandate  Schick  v.  U.  S.,  (1904)    195  U,  S.  65,  24 

of  article  3,  section  2,  clause  3,  that  ''  the  S.  Ct.  826,  49  U.  S.  (L.  ed.)    101,  1  Ann. 

trial  of  all  crimes,  except  in  cases  of  im-  Cas.  585. 
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Sec.  12.  [Purchasing  from  manuf acturer  not  having  paid  special  tax.] 

That  every  person  who  knowingly  purchases  or  receives  for  sale  any  oleo- 
margarine from  any  manufacturer  who  has  not  paid  the  special  tax  shall  be 
liable  for  each  offense  to  a  penalty  of  one  hundred  dollars,  and  to  a  forfeit- 
ure of  all  articles  so  purchased  or  received,  or  of  the  full  value  thereof. 
[24  Stat  L.  211.] 

See  the  note  to  section  9  of  this  Act,  tupra,  p.  192. 

Sec.  13.  [Stamps  on  emptied  packages  to  be  destroyed  —  penalties.] 

That  whenever  any  stamped  package  containing  oleomargarine  is  emptied, 
it  shall  be  the  duty  of  the  person  in  whose  hands  the  same  is  to  destroy 
utterly  the  stamps  thereon ;  and  any  person  who  willfully  neglects  or  refuses 
so  to  do  shall  for  each  such  offense  be  fined  not  exceeding  fifty  dollars,  and 
impre[i]soned  not  less  than  ten  days  nor  more  than  six  months.  And  any 
person  who  fraudulently  gives  away  or  accepts  from  another,  or  who  sells, 
buys,  or  uses  for  packing  oleomargarine,  any  such  stamped  package,  shall 
for-  each  such  offense  be  fined  not  exceeding  one  hundred  dollars,  and  be 
imprisoned  not  more  than  one  year.  Any  revenue  officer  may  destroy  any 
emptied  oleomargarine  package  upon  which  the  tax-paid  stamp  is  found. 
[24  Stat  L.  211.] 

See  the  note  to  section  9  of  this  Act,  9upra,  p.  192. 


Elements  of  offense. —  In  order  to  con- 
stitute the  offense  of  neglect  or  refusal 
to  destroy  the  stamp  from  an  emptied 
oleomargarine  package,  it  need  only  ap- 
pear that  the  package  had  a  stamp  on  it 
denoting  the  payment  of  a  tax;  that  it 
was  emptied  of  its  contents;  that  it  was 
in  defendant's  possession  in  its  emptied 
condition;  and  that  he  wilfully  neglected 
or  refused  to  destroy  the  stamp  while  the 
empty  package  was  in  his  possession;  and 
hence  an  indictment  for  such  offense  is 
not  defective  for  failure  to  charge  that 
the  package  was  emptied  while  in  the  de- 
fendant's possession.  Hipper  v.  U.  S., 
(C.  C.  A.  1910)  178  Fed.  24,  101  C.  G.  A. 
152.  Of  similar  effect,  see  Vermont  v. 
U.  S.,  (1909)  174  Fed.  792,  98  C.  C.  A. 
500. 

"  Emptied  "  package. —  Section  0  of  this 
Act  provides  that  all  oleomargarine  shall 
be  packed  by  the  manufacturer  in  pack- 
ages containmg  not  less  than  ten  pounds, 
and  stamped,  and  that  retail  dealers  must 
sell  only  from  original  stamped  packages, 
in  quantities  not  exceeding  ten  pounds, 
and  shall  pack  the  oleomargarine  sold  by 
them  in  suitable  packages  which  shall  l>e 
marked'  as  prescribed.  A  regulation  made 
by  the  commissioner  of  internal  revenue 
permits  retail  dealers  to  take  the  oleomar- 
garine from  the  original  stamped  package 
in  advance  of  sales  and  put  it  up  in  retail 
packages,  marked  and  branded  as  pre- 
scribed by  law  and  regulation,  and  offer 
the  same  for  sale,  provided  such  prepared 
retail  packages  remain  till  sold  m  or  on 
the  manufacturer's  original  package;  a 
retail  dealer,  however,  to  be  subject  to  a 


fine  if  he  remove  his  prepared  packages 
from  the  original  package  and  sell  them 
separated  from  ana  independently  of  the 
manufacturer's  stamped  package.  It  has 
been  held  that  a  manufacturer's  stamped 
package  is  not  ''emptied,"  within  section 
13,  making  it  a  duty,  subject  to  a  fine  for 
violation  thereof,  of  the  person  in  whose 
hands  the  package  is  when  emptied,  to  de- 
stroy the  stamps  thereof,  where  it  still 
contains  a  pound  package  put  up  by  the 
retailer  of  its  origmal  contents.  U.  S.  17. 
Knott,   (1907)   151  Fed.  926. 

Evidence.—  In  Vermont  v.  U.  S.,  (1909) 
174  Fed.  792,  98  C.  C.  A.  600,  the  evidence 
was  held  to  sustain  a  conviction  of  wil- 
fully refusing  to  remove  the  stamps  from 
oleomargarine  packages  on  removsl  of  the 
contents  therefrom. 

Section  applied. —  In  Kercheval  v.  Allen, 
(C.  C.  A.  8th  Cir.  1916)  220  Fed.  262,  135 
C.  C.  A.  1,  it  appeared  that  the  plaintiff 
brought  suit  against  the  officers  of  the 
internal  revenue  service,  alleging  as  a 
cause  of  action  that  on  Feb.  17,  1911, 
the  defendants  unlawfully  entered  into 
his  dwelling  house,  and  publicly  searched 
the  house  and  premises,  and  unlawfully 
emptied  three  partially  filled  tubs  of  oleo- 
margarine into  a  fourth,  and  defaced  and 
destroyed  the  canceled  United  States  in- 
ternal revenue  stamps  thereon,  for  which 
acts  he  prayed  the  recovery  of  damages. 
There  was  a  verdict  for  the  defendants  on 
a  plea  of  justification.  It  appeared  in 
evidence  that  one  of  the  defendants,  a 
collector  of  Unitc»d  States  internal  rev- 
enue, finding  several  tubs  in  plaintiff's 
place  of  business,  each  of  which  contained- 
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but  a  few  pounds  of  oleomargarine, 
emptied  the  contents  on  the  table  used  by 
plaintiff  for  preparing  and  printing  the 
packages  which  he  sold,  and  then  destroyed 
the  stamps  on  the  tubs  so  emptied.  Com- 
plaint was  made  of  the  refusal  of  an  in- 
struction predicating  the  destruction  of 
the  revenue  stamps  as  an  unlawful  act. 
The  court  said:  "We  find  no  error  in  its 
refusal,  because  it  predicates  an  imlawful 
act  of  the  officer  upon  the  destruction  of 
the  stamps  on  the  tubs,  provided  there 
was  some  oleomargarine  in  the  tubs  which 


was  the  property  of  plaintiff,  whereas  the 
stamps  protect  such  tubs  only  until  the 
original  contents  have  been  emptied,  when 
it  l^omes  the  duty  of  the  person  in  whose 
hands  the  tub  is,  or  of  any  revenue  officer, 
to  destroy  the  stamps  thereon.  There 
was  evidence  that  the  stamps  on  these 
tubs  had  been  canceled  many  months  be- 
fore, and  that  the  tubs  appeared  dirty 
and  greasy,  so  that  there  was  an  inference 
to  be  drawn  that  they  had  been  used  for 
refilling  after  the  original  contents  had 
been  withdrawn." 


Sec.  14.  [Chemists  and  microscopists  to  be  appointed  —  decision  as  to 
what  articles  to  be  taxed  and  what  are  deleterious  to  health.]  That  there 
shall  be  in  the  office  of  the  Commissioner  of  Internal  Revenue  an  analytical 
chemist  and  a  microscopist,  who  shall  each  be  appointed  by  the  Secretary  of 
the  Treasury,  and  shall  each  receive  a  salary  of  two  thousand  five  hundred 
dollars  per  annum ;  and  the  Commissioner  of  Internal  Revenue  may,  when- 
ever in  his  judgment  the  necessities  of  the  service  so  require,  employ  chem- 
ists and  microscopists,  to  be  paid  such  compensation  as  he  may  deem  proper, 
not  exceeding  in  the  aggregate  any  appropriation  made  for  that  purpose. 
And  such  Commissioner  is  authorized  to  decide  what  substances,  extracts, 
mixtures,  or  compounds  which  may  be  submitted  for  his  inspection  in  con- 
tested cases  are  to  be  taxed  under  this  act ;  and  his  decision  in  matters  of 
taxation  under  this  act  shall  be  final.  The  CommJssioner  may  also  decide 
whether  any  substance  made  in  imitation  or  semblance  of  butter,  and 
intended  for  human  consumption,  contains  ingredients  deleterious  to  the 
public  health ;  but  in  case  of  doubt  or  contest  his  decisions  in  this  class  of 
cases  may  be  appealed  from  to  a  board  hereby  constituted  for  the  purpose, 
and  composed  of  the  Surgeon-General  of  the  Army,  the  Surgeon-General  of 
the  Navy,  and  the  Commissioner  of  Agriculture ;  and  the  decisions  of  this 
board  shall  be  final  in  the  premises.    [24  Stat.  L.  212.] 

See  the  note  to  section  9  of  this  Act,  stipra,  p.  192. 

Sec.  15.  [Packages  forfeited  if  not  pitamped,  or  if  deleterious  —  penalty 
for  willfully  removing  stamps,  etc.]  That  all  packages  of  oleomargarine 
subject  to  tax  under  this  act,  that  shall  be  found  without  stamps  or  marks 
as  herein  provided,  and  all  oleomargarine  intended  for  human  consumption 
which  contains  ingredients  adjudged,  as  hereinbefore  provided,  to  be  dele- 
terious to  the  public  health,  shall  be  forfeited  to  the  United  States.  Any 
person  who  shall  willfully  remove  or  deface  the  stamps,  marks,  or  brands 
on  package  containing  oleomargarine  taxed  as  provided  herein  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  two  thousand  dollars,  and  by  imprisonment 
for  not  less  than  thirty  days  nor  more  than  six  months.     [24  Stat.  L,  212.] 

See  the  note  to  section  9  of  this  Act,  supra,  p.  192. 

Indictment. — ^An  indictment  under  this      there  required,  and  was  then  and  there, 


section  charged  that  the  defendant  did 
"knowingly,  wilfully,  unlawfully,  and 
fraudulently  remove  a  certain  brand  from 
a  certain  package  then  and  there  con- 
taining oleomargarine,  to  wit,  sixty 
pounds  of  oleomargarine,  to  wit,  the  word 
*  Oleomargarine,'    which    was    then    and 


under  the  requirements  of  law,  branded 
upon  the  aforesaid  package  then  and  there 
containing  oleomargarine  as  aforesaid; 
contrary  to  the  form  of  the  Act  of  Con- 
gress," etc.  It  was  held  that  the  indict- 
ment was  sufficient.  VVilkins  t;.  U.  S.,  (<'. 
C.  A.  1899)  96  Fed.  837,  37  C.  C.  A.  588. 
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Sections  6  and  10  of  this  Act  provide 
different  stamps,  marks,  and  brands  for 
oleomargarine  according  as  it  is  of  do- 
mestic or  foreign  manufacture,  and  if  the 
former,  if  it  is  to  be  sold  at  wholesale 
or  retail.  Section  7  requires  eyery  do- 
mestic manufacturer  to  paste  securely  on 
each  package  a  printed  label  giving  the 
number  of  uie  factory  and  the  district  and 
state,  etc. ;  a  warning  against  the  removal 
of  the  contents  of  the  package  without 
destroying  the  stamp,  which  is  made  an 
offense;  and  section  15  makes  it  an  offense 


to  deface  or  remove  any  of  the  stamps, 
marks,  or  brands  required  by  law  from 
such  packages.  It  has  been  held  that  an 
indictment  alleging  that  defendants  wil- 
fully, etc.,  def a^  the  stamps,  marks,  and 
brands  upon  two  certain  packages  contain- 
ing oleomargarine,  whicn  packages  were 
in  their  possession  for  sale,  but  which 
failed  to  show  that  the  stamps  removed 
were  such  as  were  prescribe  by  the 
statute,  was  insufficient.  U.  S.  V.  Joyce, 
(1905)    138  Fed.  457. 


Sec.  16.  [Export  regulations.]  That  oleomargarine  may  be  removed 
from  the  place  of  manufacture  for  export  to  a  foreign  country  without  pay- 
ment of  tax  or  affixing  stamps  thereto,  under  such  regulations  and  the  filing 
of  such  bonds  and  other  security  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe.  Every 
person  who  shall  export  oleomargarine  shall  brand  upon  every  tub,  firkin, 
or  other  package  containing  such  article  the  words  **  oleomargarine  ",  in 
plain  Roman  letters  not  less  than  one-half  inch  square.    [24  Stat.  L.  212.] 

See  the  note  to  section  9  of  this  Act,  supra,  p.  192. 

Sec.  17.  [Penalty  on  manufacturer  for  defrauding.]  That  whenever 
any  person  engaged  in  carrying  on  the  business  of  manufacturing  oleomar- 
garine defrauds,  or  attempts  to  defraud,  the  United  States  of  the  tax  on  the 
oleomargarine  produced  by  him,  or  any  part  thereof,  he  shall  forfeit  the 
factory  and  manufacturing  apparatus  used  by  him,  and  all  oleomargarine 
and  all  raw  material  for  the  production  of  oleomargarine  found  in  the  fac- 
tory and  on  the  factory  premises,  and  shall  be  fined  not  less  than  five  hun- 
dred dollars  nor  more  than  five  thousand  dollars,  and  be  imprisoned  not  less 
than  six  months  nor  more  than  three  years.    [24  Stat.  L.  212.] 

See  the  note  to  section  9  of  this  Act,  supra,  p.  192. 

Who  may  conmiit  offense. —  Section  17 
is  directed  at  the  principal,  and  does  not, 
like  many  other  statutes,  in  terms  make 
agents  or  employees  of  a  principal  or 
officers  of  a  corporation,  liable  as  prin- 
cipal offenders.  U.  S.  v.  Orr,  (D.  C.  K.  L 
1915)  223  Fed.  222. 

The  fraud  punishable  is  only  that  com- 


mitted by  particular  persons;  bv  "an^ 
person  engaged  in  carrying  on  the  busi- 
ness of  manufacturing  oleomargarine." 
And  an  indictment  under  this  section 
must  definitely  charge  that  a  person  of 
such  description  defrauded,  or  attempted 
to  defraud,  etc.  It  follows  that  no  mattei 
how  active  the  co-operation  of  third  per- 
sons, they  are  not  subject  to  the  penalties 
imposed  by  the  Act  imless  there  is  the 
concurring  act  of  a  person  engaged  in  the 
business  of  manufacturing  oleomargarine, 
and  unless  such  third  persons  are  charged 
with  aiding  and  abetting,  or  otherwise  are 
brought  within  section  332  of  the  Crim- 
inal Code,  which  makes  one  who  aids, 
abets,  counsels,  commands,  induces,  or 
procures  the  conunission  of  an  offense  a 


principal.  U.  S.  v.  Orr,  (D.  C.  R.  I.  1916) 
223  Fed.  222. 

The  offense  defined  by  section  17  is  one 
that  may  be  committed  by  a  corporation. 
U.  S.  V.  Orr,  (D.  C.  R.  I.  1915)  223  Fed. 
222. 

Section  applicable  to  unlicensed  manu- 
facturer.—In  May  V.  U.  S.,  (C.  C.  A.  8th 
Cir.  1912)  199  Fed.  42,  117  C.  C.  A.  420, 
a  contention  by  the  defendants  that  this 
section  applied  only  to  persons  who  had 
received  a  license  to  manufacture  oleo- 
margarine was  answered  by  the  court  as 
follows:  ''To  so  construe  the  section 
would  be  to  add  thereto  the  word  'li- 
censed,' so  that  it  would  read  *  whenever 
a  licensed  person,'  or  to  add  other  words 
indicating  that  it  was  limited  to  persons 
who  had  received  such  a  license  as  has 
been  mentioned.  If  it  clearly  appeared 
that  it  was  the  intention  of  Congress  to 
so  limit  that  section,  possibly  authorities 
might  be  found  which  would  support  such 
an  interlineation.  But  a  moment's  reflec- 
tion will  show  that  such  never  could  have 
been  the  intention  of  the  legislature.     If 
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siich  were  the  law,  a  person  who  intended 
to  violate  section  17  would  purposely  fail 
to  take  out  a  license  as  a  manufacturer, 
for  in  such  a  case  he  could  not  he  im- 
prisoned in  the  penitentiary;  he  could 
only  be  punished  for  a  violation  of  sec- 
tion 4,  the  penalty  for  whid^  is  a  line." 

Section  applicable  to  manafactnrer  of 
colored  oleomargarine. —  In  May  v,  U.  S., 
(C.  C.  A.  8th  Cir.  1912)  199  Fed,  42, 
117  C.  C.  A.  420,  the  court  said:  "The 
evidence  at  the  trial  did  not  show  that 
the  defendants  manufactured  white  oleo- 
margarine; they  therefore  did  not  come 
within  the  definition  of  a  manufacturer 
contained  in  the  original  act.  It  was 
proven  that  they  mixed  white  oleomar- 
garine with  artificial  coloration,  so  that 
it  looked  like  butter.  This  brought  them 
within  the  definition  of  a  manufacturer 
found  in  the  amendment  of  May  9,  1902, 
e.  784,  32  Stat.  194  [see  in^,  p.  200]. 
It  is  claimed  by  the  defendants,  inasmuch 
as  when  section  17  was  enacted  the  only 
manufacturer  was  a  person  who  made 
white  oleomargarine,  that  that  section 
cannot  apply  to  these  defendants  who  be- 
came manufacturers  bv  an  act  subsequent 
thereto.  There  is  nothing  in  this  conten- 
tion." 

The  essential  elements  of  the  offense 
defined  in  this  section  are:  (1)  That  the 
defendant  is  engaged  in  carrying  on  the 
business  of  manufacturing  oleomargarine. 

(2)  That  he  has  produced  oleomargarine. 

(3)  That  he  has  attempted  to  defraud  the 
United  States.  May  v.  U.  S.,  (C.  C.  A. 
8th  CiT.  1912)  199  Fed.  42,  117  C.  C.  A. 
420. 

Indictment. — ^An  indictment  which,  after 
averring  facts  showing  defendant  to  have 
been  a  manufacturer  of  oleomargarine 
within  the  statute,  charges  in  the  language 
of  the  statute  that  he  attempted  to  de- 
fraud the  United  States  of  the  tajc  on 
oleomargarine  produced  by  him,  is  suffi- 
cient, without  setting  out  the  particular 
acts  relied  on  to  prove  such  attempt. 
Hardesty  v.  U.  S.,  (1909)  168  Fed.  25, 
93  C.  C.  A.  417. 

Where  an  indictment  for  an  attempt  to 
defraud  the  United  States  of  a  tax  on 
oleomargarine,  in  violation  of  this  section, 
contain^  a  general  charge  in  the  lan- 
guage of  the  statute,  it  was  held  not  to 
be  objectionable  for  failure  to  affirma- 
tively allege  that  the  tax  was  assessable, 
as  the  defendant  was  notified  by  such 
general  charge  that  the  government  in- 
tended to  prove  either  that  the  oleomar- 
garine had  been  sold,  or  that  it  had  been 
removed  for  sale  and  consumption,  with- 
out payment  of  the  tax.  Enders  v,  U.  S., 
(C.  C.  A.  1911)  187  Fed.  764,  109  C.  C.  A. 
502. 

In  an  indictment  for  violation  of  this 
section  it  is  not  essential,  in  order  to 
charge  the  defendants  as  manufacturers 
of    ^eomargarine,    that    the    indictment 


should  indicate  whether  the  defendants 
manufacture  by  adding  coloring  matter 
to  the  oleomargarine  made  by  others  or 
add  it  to  oleomargarine  made  entirely  by 
themselves.  It  is  no  undue  extension  of 
the  term  "manufacture"  to  make  it  ap- 
ply to  the  addition  of  artificial  coloration 
as  the  final  step  in  completing  the  product 
taxable  at  ten  cents  per  pound,  as  well  as 
to  cover  its  addition  in  connection  with 
other  processes  of  producing  the  product. 
And  \mere  defendants  are  charged  in  the 
language  of  the  statute  as  persons  carry- 
ing on  the  business  of  manufacturing 
oleomargarine  such  an  indictment  is 
sufficient  to  apprise  them  that  the  gov- 
ernment may  oner  testimony  as  to  either 
or  both  ways  of  carrying  on  the  business 
of  manufacturing  and  of  giving  to  the 
product  the  artificial  coloration  which 
makes  it  taxable  at  ten  cents  per  pound. 
U.  S.  V.  Orr,  (D.  C.  K.  I.  1916)  233  Fed. 
718. 

In  an  indictment  charging  unlawful 
conspiracy  to  defraud  the  United  States 
of  sums  to  become  due  for  internal  rev- 
enue taxes  on  oleomargarine  having 
artificial  coloration,  by  causing  it  to  be 
unlawfully  removed  from  the  place  of  its 
manufacture,  without  there  being  affixed 
coupon  stamps  repres^iting  pa3anent  of 
the  tax  of  ten  cents  per  pound  and  with- 
out such  tax  having  oeoa  paid  or  secured 
by  any  person,  it  was  held  to  be  not 
necessary  to  allege  that  the  defrauding  of 
the  United  States  was  to  be  accomplished 
by  deceit,  misrepresentation  or  conceal- 
ment. The  object  of  the  conspiracy  being 
to  defraud  the  United  States  by  an  act 
prohibited  by  law,  the  intent  to  defraud 
is  supplied  by  the  allegation  that  the  pro- 
hibited act  was  to  be  done  unlawfully  and 
knowingly.  Tillinghast  v.  Richards,  (D. 
C.  R.  I.  1916)  226  Fed.  226. 

Allei^g  manner  in  which  attempted 
fraud  was  conunitted. —  An  indictment 
under  this  section  need  not  advise  the 
defendant  of  the  manner  in  which  he 
attempted  to  commit  the  fraud.  May  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1912)  199  Fed. 
42,  117  C.  0.  A.  420,  wherein  the  court 
said:  "It  is  to  be  noted  that  section  17 
does  not  declare  it  an  offense  to  commit 
the  fraud  in  any  particular  way.  If  it 
did,  then  it  would  be  necessary  to  allege 
the  manner  in  which  the  act  was  done. 
But  as  the  section  stands,  it  is  an  offense 
if  the  government  is  defrauded  by  any 
means  or  method.  As  was  said  in  U.  S. 
1/.  Simmons,  96  U.  S.  360,  on  page  364, 
24  U.  S.  (L.  ed.)  819:  *  The  intent  to 
defraud  the  United  States  is  of  the  very 
essence  of  the  offense;  and  its  existence, 
in  connection  with  the  business  of  dis- 
tilling being  distinctly  charged,  must  be 
established  by  satisfactory  evidence.  Such 
intent  may,  however,  be  manifested  by 
so  many  acts  upon  the  part  of  the  ac- 
cused,  covering   such   a   long   period   of 
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time,  as  to  render  it  difficult,  if  not 
wholly  impracticable,  to  aver,  with  any 
degree  of  certainty,  all  the  essential  facta 
from  which  it  may  be  fairly  inferred/  To 
have  alleged  in  this  indictment  how  the 
defendants  attempted  to  defraud  the 
United  States  would  have  required  a 
statement  of  much  of  the  evidence  pre- 
sented at  the  trial." 

Information. — ^An  information  for  the 
forfeiture  of  an  oleomargarine  plant, 
under  this  section,  ia  sufficient  which 
charges  in  the  language  of  the  statute 
that  the  claimant  was  engaged  in  the 
business  of  manufacturing  oleomargarine, 
and  defrauded  and  attempted  to  defraud 
the  United  States  of  the  tax  on  the  oleo- 
margarine produced  by  it,  or  a  part 
thereof.  U.  S.  v.  New  Jersey  Melting, 
etc.,  Co.,  Manufacturing  Apparatus,  etc.. 
(1905)   141  Fed.  475. 

Evidence. — ^An  indictment  charging  the 
defendants  with  an  attempt  to  defraud 
the  United  States  of  the  tax  on  oleomar- 
garine manufactured  by  them  is  sustained 
by  evidence  that  they  were  dealers  in  oleo- 
margarine, that  they  bought  uncolored 
oleomargarine,  colored  the  same  to  re- 
semble butter,  and  repacked  it  in  empty 
packages  before  used  and  stamped  as  con- 
taining the  colored  product,  and  that  they 
had  previously  systematically  done  the 
same  thing,  and  sold  the  article  so  colored 
without  paying  the  additional  tax  re- 
quired thereon.  Hardesty  t?.  U.  S.,  (1009) 
168  Fed.  25,  93  C.  C.  A.  417. 

Proof  of  attempt  to  defraud. —  When  a 
defendant's  operations  have  proceeded  so 
far  as  to  show  conclusively  that  he  has 
produced  oleomargarine  with  the  intent 
to  defraud  the  government  out  of  the  tax 
thereon,  there  is  an  attempt  to  defraud 
such  as  is  mentioned  in  section  17, 
although  he  has  neither  sold  nor  removed 
nor  attempted  to  sell  or  remove  any  of 
the  product.  May  t?.  U.  S.,  (C.  C.  A.  8th 
Cir.  1912)  199  Fed.  42,  117  C.  C.  A.  420, 
wherein  the  court  said:     ''The  daim  of 


the  defendants,  however,  is  that  before 
the  offense  can  be  committed  the  oleomar- 
garine produced  must  have  become  sub- 
ject to  the  tax.  They  call  attention  to 
section  8  of  tiie  act,  which  provides  that 
'  upon  oleomargarine  which  snail  be  manu- 
factured and  sold,  or  removed  for  con- 
sumption or  use,'  there  shall  be  assessed 
a  tax,  and  they  say  that  the  indictment 
should  have  allciged  that  the  defendants 
had  attempted  either  to  sell  it,  or  to  re- 
move it  for  consumption,  or  to  remove  it 
for  use;  and  they  insist  that  an  allega- 
tion of  this  kind  was  an  essential  part  of 
the  indictment.  Whatever  may  be  said 
of  this  claim  when  the  charge  is  that  the 
defendant  had  defrauded  the  United 
States,  it  cannot  be  sustained  when  the 
charge  is  that  the  defendant  has  attempted 
to  defraud  the  United  States.  Conclusive 
evidence  might  be  produced  to  the  effect 
that  a  defendant  had  made  plans  to  con- 
struct and  operate  an  illegal  factory  for 
the  manufacture  of  oleomargarine,  to 
manufacture  it,  and  to  sell  it  without 
payment  of  the  tax.  It  might  also  be 
further  shown  conclusively  that,  in  pur- 
suance of  this  illegal  plan,  he  haid  erected 
a  factory  and  had  commenced  to  manu- 
facture and  had  actually  manufactured 
oleomargarine  with  the  intent  of  selling 
it  without  paying  the  tax,  but  that  before 
he  had  sola  or  removed,  or  attempted  to 
sell  or  remove,  any  part  of  it,  his  opera- 
tions were  interfered  with  by  the  authori- 
ties. Can  it  be  said  in  such  a  case  that 
he  has  not  attempted  to  defraud  the 
United  States?" 

In  Enders  c.  U.  S.,  (C.  0.  A.  1911)  187 
Fed.  754,  109  C.  C.  A.  502,  the  evidence 
was  held  to  be  sufficient  to  sustain  a  con- 
viction of  manufacturing  oleomargarine 
by  the  addition  of  artificial  coloring,  and 
that  the  same  had  been  sold  or  removed 
for  sale  and  consumption  without  pay- 
ment of  the  required  tax  with  intent  to 
aef raud  the  United  States. 


Sec.  18.  [Failure  to  comply  with  regulations,  etc.]  That  if  any  manu- 
facturer of  oleomargarine,  any  dealer  therein  or  any  importer  or  exporter 
thereof  shall  knowingly  or  willfully  omit,  neglect,  or  refuse  to  do,  or  cause 
to  be  done,  any  of  the  things  required  by  law  in  the  carrying  on  or  conduct- 
ing of  his  business,  or  shall  do  anything  by  this  act  prohibited,  if  there  be  no 
specific  penalty  or  punishment  imposed  by  any  other  section  of  this  act  for 
the  neglecting,  omitting,  or  refusing  to  do,  or  for  the  doing  or  causing  to 
be  done,  the  thing  required  or  prohibited,  he  shall  pay  a  penalty  of  one 
thousand  dollars ;  and  if  the  person  so  offending  be  the  manufacturer  of  or 
a  wholesale  dealer  in  oleomargarine,  all  the  oleomargarine  owned  by  him, 
or  in  which  he  has  any  interest  as  owner,  shall  be  forfeited  to  the  United 
States.    [24  Stat  L.  212.] 


See  the  note  to  section  9  of  this  Act,  «upra,  p.  192. 
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Failure  to  keep  bck>k  and  make  montkly 
returns. —  By  a  regulation  made  by  the 
commissioner  of  internal  revenue,  with 
the  approval  of  the  Secretary  of  the 
Treasury,  dated  Aug.  25,  1886,  under  sec- 
tion 20  of  the  Act  which  provides  for  the 
making  of  all  needful  regulations  for 
carrying  the  Act  into  effect,  wholesale 
dealers  in  oleomargarine  were  required 
to  keep  a  book  and  make  a  monthly  return 
to  the  collector  of  internal  revenue,  show* 
ing  the  oleomargarine  received  and  sold, 
along  with  other  particulars  in  reference 
thereto.     It  was*  held   that  a  wholesale 


dealer  who  knowingly  and  wilfully  fails 
and  omits  to  comply  with  the  regulation 
is  not  liable  to  the  penalty  prescribed  by 
section  18,  as  having  omitted  or  failed  to 
do  a  thing  "  required  by  law  in  the  carry- 
ing on  or  conducting  of  his  business," 
within  the  m'eaning  of  said  section  18; 
there  being  no  common-law  offenses 
against  the  United  States  and  no  sufficient 
statutory  authority  applying  to  the 
present  case.  U.  S.  v.  Eaton,  (1892)  144 
U.  S.  677,  12  S.  Ct.  764,  36  U.  S.  (L.  ed.) 
591. 


Sec.  19.  [Recovery  of  flues,  penalties,  and  forfeitures.]  That  all  fines, 
penalties,  and  forfeitures  imposed  by  this  act  may  be  recovered  in  any  court 
of  competent  jurisdiction.     [24  Stat.  L,  212,] 

See  the  note  to  section  9  of  this  Act,  supra,  p.  192. 

Sec.  20.  [Regulations.]  That  the  Commissioner  of  Internal  Bevenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  make  all  needful 
regulations  for  the  carrying  into  effect  of  this  act.    [24  Stat.  L.  212.] 

See  the  note  to  section  9  of  this  Act,  supra,  p.  192. 

Regulations. — The  Treasury  officials  may      preted.    Moxley  v.  Hertz,  (C.  C.  A.  191 IJ 
not  by  regulation  so  construe  this  act  as       185  Fed.  757,   108  0.  0.  A.  96. 
to  nullify  its  provisions  as  legally  inter- 


Sec.  21.  [Effect  —  tax  of  stock  on  hand.]  That  this  act  shall  go  into 
effect  on  the  nienetieth  [ninetieth]  day  after  its  passage;  and  all  wooden 
packages  containing  ten  or  more  pounds  of  oleomargarine  found  on  the 
premises  of  any  dealer  on  or  after  the  nienetieth  [ninetieth]  day  succeeding 
the  date  of  the  passage  of  this  act  shall  be  deemed  to  be  taxable  under  sec- 
tion eight  of  this  act,  and  shall  be  taxed,  and  shall  have  afSxed  thereto  the 
stamps,  marks,  and. brands  required  by  this  act  or  by  regulations  made  pur- 
suant to  this  act ;  and  for  the  purposes  of  securing  the  affixing  of  the  stamps, 
marks,  and  brands  required  by  this  act,  the  oleomargarine  shall  be  regarded 
as  having  been  manufactured  and  sold,  or  removed  from  the  manufactory 
for  consumption  or  use,  on  or  after  the  day  this  act  takes  effect ;  and  such 
stock  on  hand  at  the  time  of  the  taking  effect  of  this  act  may  be  stamped, 
marked,  and  branded  under  special  regulations  of  the  Commissioner  of 
Internal  Revenue,  approved  by  the  Secretary  of  the  Treasury ;  and  the  Com- 
missioner of  Internal  Bevenue  may  authorize  the  holder  of  such  packages 
to  mark  and  brand  the  same  and  to  affix  thereto  the  proper  tax-paid  stamps. 
[24  Stat.  L.  213.] 

See  the  note  to  section  9  of  this  Act,  supra,  p.  192. 
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An  Act  To  make  oleomargarine  and  otbw  imitation  dairy  prodncte  sub- 
ject to  the  laws  of  any  State,  or  Territory  or  the  District  of  Columbia 
into  which  they  are  transported,  and  to  change  the  tax  on  oleomar- 
garine, and  to  impose  a  tax,  provide  for  the  inspection,  and  regulate 
the  manufacture  and  sale  of  certain  dairy  products,  and  to  amend  an 
Act  entitled  "An  Act  defining  butter,  also  imposing  a  tax  upon  and 
regulating  the  manufacture,  sale,  importation,  and  exportation  of 
oleomargarine,"  approved  August  second,  eighteen  hundred  and 
eighty-six. 

[Act  of  May  9, 1902,  ch.  784,  32  Stat  L.  194.] 

Sfic.  4.  [A]  [Butter  defined — adulterated  butter — process  or  renovated 
butter.]  That  for  the  purpose  of  this  Act  *  *  butter  ' '  is  hereby  defined  to 
mean  an  article  of  food  as  defined  in  "An  Act  defining  butter,  also  imposinfic 
a  tax  upon  and  regulating  the  manufacture,  sale,  importation,  and  exporta- 
tion of  oleomargarine,"  approved  August  second,  eighteen  hundred  and 
eighty-six;  that  "  adulterated  butter  "  is  hereby  defined  to  mean  a  grade 
of  butter  produced  by  mixing,  reworking,  rechuming  in  milk  or  cream, 
refining,  or  in  any  way  producing  a  uniform,  purified,  or  improved  product 
from  different  lots  or  parcels  of  melted  or  unmelted  butter  or  butter  fat, 
in  which  any  acid,  alkali,  chemical,  or  any  substance  whatever  is  introduced 
or  used  for  the  purpose  or  with  the  effect  of  deodorizing  or  removing  there- 
from rancidity,  or  any  butter  or  butter  fat  with  which  there  is  mixed  any 
substance  foreign  to  butter  as  herein  defined,  with  intent  or  effect  of  cheap- 
ening in  cost  the  product  or  any  butter  in  the  manufacture  or  manipulation 
of- which  any  process  or  material  is  used  with  intent  or  effect  of  causing  the 
absorption  of  abnormal  quantities  of  water,  milk,  or  cream;  that  "  process 
butter  "  or  **  renovated  butter  "  is  hereby  defined  to  mean  butter  which 
has  been  subjected  to  any  process  by  which  it  is  melted,  clarified  or  refined 
and  made  to  resemble  genuine  butter,  always  excepting  ''  adulterated 
butter  "  as  defined  by  this  Act.    [32  Stat  L.  194.] 

This  paragraph  and  the  following  text  paragraphs  [B]  to  [G]  are  a  part  of 
section  4  of  the  "  Oleomargarine  Act  of  1902." 

The  two  paragraphs  of  this  section  that  immediately  follow  that  given  in  the  text 
above  relate  to  special  taxes,  and  are  given  in  vol.  3,  p.  1066. 

Section  1  of  this  Act  is  given  under  the  title  Food  and  Drugs. 

Section  2  amends  the  Act  of  Aug.  2,  1886,  ch.  840,  §  3,  given  in  vol.  3,  p.  1061. 

Section  3  amends  the  Act  of  Aug.  2,  1886,  ch.  840,  §  8,  supra,  p.  191. 

Section  5  is  given  under  the  title  Food  and  Dbuos. 

The  Act  of  Aug.  2,  1886,  ch.  840,  mentioned  in  the  text  is  given  supra,  p.  188  et  seq. 


Adulterated  butter. —  The  intention  of 
Congress  in  enacting,  and  the  true  con- 
struction of,  the  clause  in  this  section, 
"  any  butter  in  the  manufacture  or  manip- 
ulation of  which  any  process  or  material 
is  used  with  intent  or  effect  of  causing  the 
absorption  of  .  abnormal  quantities  of 
water,  milk,  or  cream,"  is  to  bring  butter 
containing  an  abnormal  quantity  of  water, 
milk,  or  cream  into  the  class  of  adulter- 
ated butter  and  to  subject  it  to  forfeiture, 
and  its  manufacturer  to  the  fines  and  pen- 
alties denounced  for  a  violation  of  the 
regulations  therein  concerninsr  adulterated 
butter,  when,  and  when  only,  some  process 
or  material  is  used  in  its  manufacture  or 
manipulation,  with  the  intent  or  effect  of 


introducing  into  the  butter,  by  absorption, 
an  abnormal  quantity  of  water,  milk,  or 
cream.  The  presence  in  butter  of  an  ab- 
normal quantity  of  moisture  does  not 
make  it  **  adulterated  butter  "  under  this 
Act,  and  proof  of  the  presence  of  an  ab- 
normal quantity  of  moisture  in  butter  and 
of  a  removal  of  the  butter  without  a  com- 
pliance with  the  regulations  concerning 
the  taxing  and  branding  of  *'  adulterated 
butter  "  is  insufficient  to  bring  such  butter 
within  the  class  of  adulterated  butter  or 
to  sustain  its  forfeiture  as  such.  U.  S. 
V.  Eleven  Thousand  One  Hundred  and 
Fifty  Pounds  of  Butter,  (C.  C.  A.  8th 
Cir.  1912)  195  Fed.  657,  115  C.  C.  A.  463. 
''  Absorption  "  defined. — In  the  provision 
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of  this  section  defining;  adulterated  butter 
as  including  "  any  butter  in  the  manufac- 
ture or  manipulation  of  which  any  proc- 
ess or  material  is  used  with  intent  or 
effect  of  causing  the  absorption  of  abnor- 
mal quantities  of  water,  milk,  or  cream,** 
the  word  "  absorption  "  is  not  used  in  the 
sense  of  chemical  absorption,  and  any 
butter  IB  within  the  definition  which  con- 
tains an  abnormal  quantity  of  water, 
whether  by  chemical  absorption  or  by  in- 
corporation. Coopersville  Co-operative 
Creamery  Co.  r.  Lemon,  (1908)  183  Fed. 
145,  89  C.  C.  A.  695. 

Intent. —  Butter  containing  an  abnormal 
quanti^  of  water  is  subject  to  the  tax 
imposed  by  this  section  without  r^ard 
to  the  intent  of  the  manufacturer.  Coop- 
ersville Co-operative  Creamery  Co.  v. 
Lemon,  (1908)  163  Fed.  146,  89  C.  0.  A. 
595. 

But  in  Baldwin  Co-operative  Creamery 
Ass'n  V.  Williams,  (W.  D.  Wis.  1916)  233 
Fed.  607,  the  court  held  that  under  the 
statute  it  must  appear  that  there  was  an 
intent  to  cause  the  absorption  of  an  ab- 
normal quantity  of  water.  The  testimony 
showed  that  the  butter  was  honestly  made 
and  that  there  was  no  intent  to  adulterate 
it  or  produce  an  abnormal  quantity  of 
water.  It  appeared  in  evidence  that  it 
was  very  difficidt  under  some  conditions 
to  obtain  butter  having  less  than  16  per 
cent,  water.  In  the  absence  of  any  intent 
to  adulterate  the  butter,  or  produce  an 
abnormal  quantity  of  water,  it  was  held 
that  the  case  was  not  within  the  statute. 

The  true  construction  of  the  regulation 
of  the  Secretary  of  the  Treasury,  to  the 
effect  that  butter  having  i6  per  cent,  or 
more  of  moisture  contains  an  abnormal 
quantity   and   is   classed   as   adulterated 


butter  under  the  clause  of  the  Act  quoted 
above,  is  that  it  merely  defines  and  fixes 
the  measure  of  an  abnormal  quantity  of 
n^oisture  in  the  butter  under  this  clause. 
The  regulation  so  construed  is  void  be- 
cause, while  the  secretary  and  his  subor- 
dinates had  authority  to  investigate  each 
case  and  to  decide,  for  administration 
purposes,  in  the  light  of  the  facts  and  cir- 
cumstances of  tiie  particular  case,  whether 
or  not  the  butter  involved  therein  was 
adulterated  butter  and  taxable  as  such, 
they  had  neither  express  nor  implied  au- 
thority by  a  general  remilation  to  give  an 
authoritative  and  final  definition  of  the 
terms,  or  such  a  construction  of  the  stat- 
ute, which  should  govern  all  future  cases. 
If  the  correct  interpretation  of  this  regu- 
lation is,  as  counsel  ior  the  government 
claims,  that  it  makes  all  butter  which 
contains  16  per  cent,  or  more,  or  an  ab- 
noi-mal  quantity,  of  moisture  "adulter- 
ated butter,"  whether  the  abnormal  quan- 
tity was  introduced  into  the  butter  by  the 
use  of  some  process  or  material  with  in- 
tent or  effect  of  causing  it  to  be  absorbed 
by  the  butter  or  not,  then  the  rule  is 
unauthorized  and  void,  because  it  has  the 
effect  to  subject  classes  of  property  to  for- 
feiture, and  classes  of  persons  to  fines  and 
penalties,  that  are  excluded  therefrom  by 
the  plain  terms  of  the  law.  U.  S.  v, 
Eleven  Thousand  One  Hundred  and  Fifty 
Pounds  of  Butter,  (C.  C.  A.  8th  Cir.  1912) 
195  Fed.  857,  115  C.  C.  A.  463. 

Evidence. —  For  the  competency  of  evi- 
dence to  establish  a  claim  that  an  alkali 
was  used  for  the  purpose  or  with  the  effect 
of  deodorizing  or  removing  rancidity  from 
certain  butter  particles,  see  DeWitt  v. 
Skinner,  (C.  C.  A.  8th  Cir.  1916)  282 
Fed.  443,  146  C.  C.  A.  437. 


[Sec.  4  continued.  [B]  Regulations  for  mantLfacturers  —  bond.]  That 
every  manufacturer  of  process  or  renovated  butter  or  adulterated  butter  shall 
file  with  the  collector  of  internal  revenue  of  the  district  in  which  his  manu- 
factory is  located  such  notices,  inventories,  and  bonds,  shall  keep  such  books 
and  render  such  returns  of  material  and  products,  shall  put  up  such  signs 
and  affix  such  number  of  his  factory,  and  conduct  his  business  under  such 
surveillance  of  officers  and  agents  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  by  regulation 
require.  But  the  bond  required  of  such  manufacturer  shall  be  with  sureties 
satisfactory  to  the  collector  of  internal  revenue,  and  in  a  penal  sum  of  not 
less  than  five  hundred  dollars ;  and  the  sum  of  said  bond  may  be  increased 
from  time  to  time  and  additional  sureties  required  at  the  discretion  of  the 
collector  or  under  instructions  of  the  Commissioner  of  Internal  Revenue. 
[32  Stat.  L.  195.] 

See  the  notes  to  the  preceding  paragraph  of  the  text. 

[Sec.  4  contimied.  [C]  Packages  and  marking  of  adulterated  butter.] 
That  all  adulterated  butter  shall  be  packed  by  the  manufacturer  thereof 
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in  firkins,  tubs,  or  other  wooden  packages  not  before  used  for  that  purpose, 
each  containing  not  less  than  ten  pounds,  and  marked,  stamped,  and 
branded  as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  shall  prescribe ;  and  all  sales  made  by  manu- 
facturers of  adulterated  butter  shall  be  in  original  stamped  packages. 
[32  Stat.  L.  195.] 

See  the  notes  to  the  first  paragraph  of  this  section,  tupra,  p.  200. 

[Sec.  4  continued.  [D]  Sales  must  be  from  original  packages — pen- 
alty.] Dealers  in  adulterated  butter  must  sell  only  original  or  from  original 
stamped  packages,  and  when  such  original  stamped  packages  are  broken 
the  adulterated  butter  sold  from  same  shall  be  placed  in  suitable  wooden 
or  paper  packages,  which  shall  be  marked  and  branded  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  shall  prescribe.  Every  person  who  knowingly  sells  or  offers  for 
sale,  or  delivers  or  offers  to  deliver,  any  adulterated  butter  in  any  other 
form  than  in  new  wooden  or  paper  packages  as  above  described,  or  who 
packs  in  any  package  any  adulterated  butter  in  any  manner  contrary  to 
law,  or  who  f«dsely  brands  any  package  or  affixes  a  stamp  on  any  package 
denoting  a  less  amount  of  tax  than  that  required  by  law,  shall  be  fined  for 
each  offense  not  more  than  one  thousand  dollars  and  be  imprisoned  not 
more  than  two  years.    [32  Stat.  L.  195.] 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  200. 

[Sec.  4  conimued.     [E]  Label  of  manufactorer — form — penalties.] 

That  every  manufacturer  of  adulterated  butter  shall  securely  affix,  by  past- 
ing, on  each  package  containing  adulterated  butter  manufactured  by  him  a 
label  on  which  shall  be  printed,  besides  the  number  of  the  manufactory  and 
the  district  and  State  in  which  it  is  situated,  these  words :  * '  Notice. — 
That  the  manufacturer  of  the  adulterated  butter  herein  contained  has  com- 
plied with  all  the  requirements  of  law.  Every  .person  is  cautioned  not  to 
use  either  this  package  again  or  the  stamp  thereon,  nor  to  remove  the  con- 
tents of  this  package  without  destroying  said  stamp,  under  the  penalty 
provided  by  law  in  such  cases."  Every  manufacturer  of  adulterated  but- 
ter who  neglects  to  afiSx  such  label  to  any  package  containing  adulterated 
butter  made  by  him,  or  sold  or  offered  for  sale  for  or  by  him,  and  every 
person  who  removes  any  such  label  so  affixed  from  any  such  package  shall 
be  fined  fifty  dollars  for  each  package  in  respect  to  which  such  offense  is 
committed.     [32  Stat.  L.  196.] 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  200. 

[Sec.  4  continued.  [F]  Tax  on  manufacture  of  adulterated  or  renovated 
butter  —  stamps.]  That  upon  adulterated  butter,  when  manufactured  or 
sold  or  removed  for  consumption  or  use,  there  shall  be  assessed  and  col- 
lected a  tax  of  ten  cents  per  pound,  to  be  paid  by  the  manufacturer  thereof, 
and  any  fractional  part  of  a  pound  shall  be  taxed  as  a  pound,  and  that 
upon  process  or  renovated  butter,  when  manufactured  or  sold  or  removed 
for  consumption  or  use,  there  shall  be  assessed  and  collected  a  tax  of  one- 
fourth  of  one  cent  per  pound,  to  be  paid  by  the  manufacturer  thereof,  and 
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any  fractional  part  of  a  pound  shall  be  taxed  as  a  pound.  The  tax  to  be 
levied  by  this  section  shall  be  represented  by  coupon  stamps,  and  the  pro- 
visions of  existing  laws  governing  engraving,  issuing,  sale,  accountability, 
eflfacement,  and  destruction  of  stamps  relating  to  tobacco  and  snuff,  as  far  as 
applicable,  are  hereby  made  to  apply  to  the  stamps  provided  by  this  section. 
[32  Stat  L.  196,] 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  200. 

The  removal  of  stamp  and  caution  no*      interstate   commerce    is   a   misdemeanor. 
tioM    attached   to   original    packages   of      U.  S.  P.  Green,  (1905)   137  Fed.  170. 
renovated  butter  which  is  the  subject  of 

[Sec.  4  continued.  [Q]  Oleomargarine  rules  and  penalties  applied  to 
adulterated  butter.]  That  the  provisions  of  sections  nine,  ten,  eleven, 
twelve,  thirteen,  fourteen,  fifteen,  sixteen,  seventeen,  eighteen,  nineteen, 
twenty,  and  twenty-one  of  **  An  Act  defining  butter,  also  imposing  a  tax  upon 
and  regulating  the  manufacture,  sale,  importation,  and  exportation  of  oleo- 
margarine, *'  approved  August  second,  eighteen  hundred  and  eighty-six,  shall 
apply  to  manufacturers  of  **  adulterated  butter  "  to  an  extent  necessary 
to  enforce  the  marking,  branding,  identification,  and  regulation  of  the 
exportation  and  importation  of  adulterated  butter.     [32  Stat.  L.  196.\ 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  200. 
The  Act  of  Aug.  2,  1886,  ch.  840,  {§  9-21,  mentioned  in  the  text  is  given  supra, 
p.  188. 


Regulations  lespecting  amount  of  moist- 
ure.—  Though  Act  Cong.  Aug.  2,  1886,  oh. 
840,  24  Stat.  L.  209,  supra,  p.  188,  author- 
ized the  Secretary  of  the  Treasury  to  pre- 
Bcribe  rules  and  regulations  for  carrying 
it  into  effect,  it  did  not  authorize  him  to 
promulgate  a  rule  oonstruine  this  section 
declaring  that  butter  should  be  confiscated 
if  it  contained  an  abnormal  quantity  of 


moisture,  by.  providing  that  it  should  be 
confiscated  if  it  contained  more  moisture 
than  sixteen  per  cent.  U.  S.  v.  Eleven 
Thousand  One  Hundred  and  Fifty  Pounds 
Butter,  (1911)  188  Fed.  167.  Contra, 
Ooopersville  Co-operative  Creamery  Co.  v. 
Lemon,  (1908)  163  Fed.  145,  89  C.  C.  A. 
695. 


Sec.  6.  [Inspection  of  books  —  penalty  for  violation.]  That  wholesale 
dealers  in  oleomargarine,  process,  renovated,  or  adulterated  butter  shall 
keep  such  books  and  render  such  returns  in  relation  thereto  as  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  may,  by  regulation,  require ;  and  such  books  shall  be  open  at  all 
times  to  the  inspection  of  any  internal-revenue  officer  or  agent.  And  any 
person  who  willfully  violates  any  of  the  provisions  of  this  section  shall  for 
each  such  offense  be  fined  not  less  than  fifty  dollars  and  not  exceeding  five 
hundred  dollars,  and  imprisoned  not  less  than  thirty  days  nor  more  than 
six  months.    [32  Stat.  L.  197.] 

The  above  is  broader  than  the  provision  contained  in  section  41  of  the  Tariff  Act  of 
Oct.  1,  1890,  ch.  1244,  26  Stat.  L.  621.    This  read  as  follows: 

"  Sec.  41.  That  wholesale  dealers  in  oleomargarine  shall  keep  such  books  and  render 
such  returns  in  relation  thereto  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may,  by  regulation,  require,  and  such  books 
shall  be  open  at  all  times  to  the  inspection  of  any  internal-revenue  uffioer  or  agent." 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  200. 

Regulations. —  This  section  does  not  so"  quired  to  be  kept  by  wholesale  dealers; 

limit    the    power    of    the    internal    rev-  but  he  is  authorized  to  adopt  a  regulation 

enue   commissioner  as  to  authorize   only  requiring  such  dealers  to  make  monthly 

the  making  of  regulations  requiring  re-  returns  showing  the  packages  and  pounds 

turns  as  to  the  contents  of  the  books  re-  of   oleomargarine    received,   the   quantity 
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disposed  of,  and  the  names  and  addresses 
of  the  consignees.  U.  S.  o.  Lamson, 
(1909)    173  Fed.  673. 

The  provisions  of  this  section  requiring 
wholesale  dealers  in  oleomargarine  to  keep 
books  and  render  returns  as  required  by 
the  commissioner  of  internal  revenue,  and 
the  regulation  requiring  monthly  reports 
b^  such  dealers,  do  not  make  the  sufBi* 
ciency  of  the  returns  depend  on  their  con- 
formity to  the  books,  but  on  their  con- 
formity to  the  facts;  such  dealers  being 
required  to  make  both  their  books  and  re- 
turns a  correct  record  of  the  facts.  U.  S. 
V,  Lamson,   (1909)   173  Fed.  673. 

Neither  is  such  a  regulation  unreason- 
able because  it  does  not  apply  to  dealers 
in  process,  renovated,  or  adulterated  but- 
ter. U.  S.  V.  Lamson,  (1909)  173  Fed. 
673. 

Where  the  names  of  the  purchasers  as 
given  in  a  wholesale  dealer's  return  were 
wholly  or  partly  fictitious  or  erroneous, 
there  waa  a  violation  of  the  regulation, 
though  the  quantity  disposed  of  was  cor- 
rectly disclosed.  U.  S.  v,  Lamson,  (1909) 
173  Fed.  673. 

The  requirement  of  regulations  made 
under  this  section  that  dealers  shall 
"make  monthly  returns  on  form  217 
.  .  .  showing  in  detail  the  number  of 
packages  and  the  number  of  pounds  of 
oleomargarine  received,  .  .  .  also  the 
quantity  disposed  of,  with  the  name  and 
address  of  each  person  to  whom  sold  or 
consigned,"  does  not  require  a  statement 
in  detail  of  the  number  of  nackages  and 
the  number  of  pounds  disposed  of  to  each 
person,  and  the  forms  furnished  for  such 
returns  cannot  impose  additional  require- 
ments to  those  of  the  statute  or  regula- 
tions which  will  have  the  force  of  law, 
and  a  failure  to  comply  with  which  will 
constitute  a  criminal  offense.  U.  S,  v. 
Lamson,  (1908)   162  Fed.  165. 

Under  the  regulations  made  by  the  com- 
missioner of  internal  revenue  pursuant  to 
this  section,  and  in  force  prior  to  1907, 
which  require  wholesale  dealers  to  make 
returns  showing,  among  other  things,  the 
names  and  addresses  of  all  persons  to 
whom  sales  have  been  made,  and  that 
"the  recapitulation  should  be  signed  by 
the  firm  name  .  .  .  and  the  person  swear- 
ing to  the  return  should  sign  on  the 
dotted  lines  below  the  right  hand  of  the 
printed  affidavit,"  the  oath  required  is  to 
the  recapitulation  only,  and  not  to  the 
list  of  customers  contained  in  the  return. 
U.  S.  V.  Lamson,   (1908)    165  Fed.  80. 

A  corporation  is  a  **  person  **  within  the 
meaning  of  this  section,  requiring  whole- 
sale dealers  in  oleomargarine  to  keep  cer- 
tain books  and  make  certain  returns,  and 
providing  for  punishment  by  fine  and  im- 
prisonment of  "  any  person  who  willfully 
violates  any  of  the  provisions  of  this  sec- 
tion," although  section  5  applies  in  ex- 
press terms  to  corporations,  and  gives  the 


court  discretionary  power  to  punish  by 
either  fine  or  imprisonment,  or  both.  U. 
S.  V.  Union  Supply  Co.,  (1909)  215  U.  S. 
60,  30  S.  Ct.  15,  64  U.  S.  (L.  ed.)  87, 
disapproving  U.  S.  v.  Braun,  (1907)  158 
Fed.  456. 

False  oath  to  retura. —  This  section,  re- 
quiring wholesale  dealers  to  keep  such 
books  and  render  such  returns  as  the  com- 
missioner of  internal  revenue  may  by  reg- 
ulation require  under  prescribed  penalties 
for  its  violation,  has  no  relation  to  the 
tax  to  be  assessed  on  such  dealers,  and 
the  regulations  made  thereunder  and  in 
force  prior  to  their  revision  in  1907,  in 
requiring  an  oath  to  the  returns,  do  not 
have  the  force  of  law  in  such  sense  that 
a  false  oath  to  a  return  subjects  the 
maker  to  prosecution  for  perjury  under 
R,  S.  sec.  5392  (repealed  by  the  Fenal 
Code  and  embodied  in  section  125 
thereof;  see  Penal  Laws).  U.  S.  v. 
Lamson,    (1908)    165  Fed.  80. 

Entries  in  books. —  The  fornier  revised 
regulations  made  by  the  commissioner  of 
internal  revenue  in  December,  1904,  gov- 
erning the  keeping  of  books  and  the  mak- 
ing of  returns  by  wholesale  dealers  in 
oleomargarine,  pursuant  to  this  section, 
do  not  require  the  entry  on  the  books  of 
the  number  of  packages  and  pounds  of 
oleomargarine  disposed  of  at  any  specified 
time,  and  the  failure  to  make  such  en- 
tries on  the  same  day  or  during  the  same 
month  when  the  goods  are  disposed  of  is 
not  a  criminal  offense  under  section  6. 
U.  S.  !?.  Lamson,   (1908)   162  Fed.  165. 

Indictment. —  Upon  a  reasonable  con- 
struction of  regulations  made  under  this 
section  the  entries  required  to  be  made  in 
the  books  may  be  made  by  the  i^^t  of 
the  dealer,  and  an  indictment  for  failure 
to  make  such  entries  should  aver  that  the 
dealer  did  not  make  and  did  not  cause  to 
be  made  such  entries.  U.  S.  v,  Lamson, 
(1908)    162   Fed.   165. 

Admissibility  of  books  and  returns  in 
evidence.— In  U.  S.  v.  Elder,  (W.  D.  Ky. 
1916)  232  Fed.  267,  the  defendants  were 
charged  with  various  violations  of  the 
Oleomargarine  Law,  In  support  of  the 
charges,  and  with  especial  reference  to  the 
charge  of  manufacturing  oleomargarine, 
the  United  States  offered  in  evidence  cer- 
tain of  the  monthly  returns  of  a  manu- 
facturer and  wholesale  dealer  in  oleomar- 
garine. These  returns,  on  blanks  fur- 
nished by  the  internal  revenue  bureau, 
were  made  to  the  collector  of  internal 
revenue  for  the  proper  district,  and  to 
each  return  was  attached  an  affidavit  or 
verification  of  its  truth,  signed  and  sworn 
to  by  an  employee  of  the  manufacturer. 
Whether  the  employee  personally  knew 
the  facts  thus  recited  or  whether  he  ascer- 
tained them  from  the  books  of  the  man- 
ufacturer did  not  appear.  Sustaining  an 
objection  to  their  admission  in  evidence, 
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the  court  said:  ''Are  such  papers  com- 
petent testimony  on  the  trial  of  a  person 
accused  of  the  public  offenses  indicated? 
There  can  he  no  doubt  that  public  records 
and  documents  required  to  be  made  by  an 
official  person  may  be  used  as  testimony 
for  certain  purposes  even  in  criminal 
cases  [citing  authorities].  .  But  does  this 
general  rule  have  any  application  to  the 
question  we  are  now  considering?  For 
purposes  of  its  own  the  government  im- 
poses taxation  upon  oleomargarine,  and  in 
order  fully  to  enforce  collection  of  that 
taxation  it  authorizes  the  commissioner 
of  intemail  revenue,  with  the  approval  of 
the  Secretary  of  the  Treasurv,  to  make 
regulations  to  the  end  that  the  taxation 
may  be  collected  and  frauds  upon  the 
revenue  prevented  or  discovered.  Among 
these  regulations  were  those  under  which 
the  papers  we  have  referred  to  were  re- 
turned. While  the  return  of  the  manu- 
facturer or  wholesale  dealer  is  filed  with 
the  collector  and  is  retained  by  him  it  is 
not  made  by  an  official  person.  In  mak- 
ing them  the  manufacturer  or  wholesale 
dealer  acts  in  his  own  individual  capacity 
and  no  other.  He  personally  and  not  offi- 
cially makes  the  return,  not  as  evidence 
against  any  outside  person  but  in  order 


that  the  revenue  officers  may  keep  up 
with  and  be  able  to  search  out  oleomar- 
garine he  sells  or  ships  to  others.  .  .  . 
The  returns  thus  made  are  not  official 
statements  —  that  is^  statements  made  by 
an  official  person.  ...  It  is  far  from 
being  a  public  record  made  by  an  officer. 
It  is  only  a  report  made  by  a  manufac- 
turer of  what  he  does.  It  cannot  be  ex- 
amined or  inspected  by  the  public,  but 
only  by  "an  internal  revenue  officer  or 
agent."  .  .  .  The  facts  pertaining  io 
the  sales  and  shipments  made  by  the  man- 
ufacturer or  wholesale  dealer  are  known, 
and  must  necessarily  be  known,  to  the 
persons  who  made  those  sales  and  ship- 
ments and  who  could  testifv  to  the  actual 
facts  respecting  them,  including  the  names 
of  the  consignees  of  shipments  and  the 
quantity  of  oleomargarine  sold  and 
shipped  to  each.  Certainly  there  does  not 
appear  to  be  any  necessity  for  any  de- 
parture from  the  universal  and  most 
wholesome  rule  that  no  person  can  be 
convicted  of  a  public  offense  upon  mere 
hearsay  testimony.  Primary  evidence 
from  pertons  who  know  the  facts  was 
available  and  within  reach.  The  mere 
trouble  of  getting  the  testimony  cannot 
excuse  its  absence.'' 


Sec.  7.  [Effeot.]    This  Act  shall  take  effect  on  the  first  day  of  July, 
nineteen  hundred  and  two.    [32  Stat.  L.  197.] 


XI.    FILLED  CHEESE 

An  Act  Defining  cheese,  and  also  imposing  a  tax  upon  and  regulating 
the  manufacture,  sale,  importation,  and  exportation  of  ' '  filled 
cheese." 

[Act  of  June  6,  1896,  ch.  337,  29  Stat.  L.  253.] 

[Sec.  1.]  [••  Cheese  "  defined.]  That  for  the  purposes  of  this  Act,  the 
word  **  cheese  *'  shall  be  understood  to  mean  the  food  product  known  as 
cheese,  and  which  is  made  from  milk  or  cream  and  without  the  addition  of 
butter,  or  any  animal,  vegetable,  or  other  oils  or  fats  foreign  to  such  milk 
or  cream,  with  or  without  additional  coloring  matter.     [29  Stat.  L,  253.] 

This  is  the  first  section  of  the  "  Filled  Cheese  Act."  Sections  3  and  4^  relating  to 
special  taxes,  are  given  in  vol.  3,  p.  1065. 

Dairy  products  were  made  subject  to  state  laws  under  certain  conditions  by  the 
Act  of  May  9,  1902,  ch.  784,  |  1,  given  under  Food  and  Drugs. 


Sec.  2.  ["  Filled  cheese  "  defined.]  That  for  the  purposes  of  this  Act 
certain  substances  and  compounds  shall  be  known  and  designated  as  *'  *'  filled 
cheese/'  namely:  All  substances  made  of  milk  or  skimmed  milk,  with  the 
admixture  of  butter,  animal  oils  or  fats,  vegetable  or  any  other  oils,  or 
compounds  foreign  to  such  milk,  and  made  in  imitation  or  semblance  of 
cheese.     [29  Stat.  L.  253.] 

See  the  notes  to  the  preceding  section  1  of  this  Act. 
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Sec.  5.  [Regulations  for  manufacturers  —  bond  —  punishment.]  That 
every  manufacturer  of  filled  cheese  shall  file  with  the  collector  of  internal 
revenue  of  the  district  in  which  his  manufactory  is  located  such  notices, 
inventories,  and  bonds,  shall  keep  such  books  and  render  such  returns  of 
materials  and  products,  shall  put  up  such  signs  and  affix  such  number  to 
his  factory,  and  conduct  his  business  under  such. surveillance  of  officers 
and  agents  as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  may  by  regulation  require.  But  the  bond 
required  of  such  manufacturer  shall  be  with  sureties  satisfactory  to  the 
collector  of  internal  revenue,  and  in  a  penal  sum  of  not  less  than  five  thou- 
sand dollars ;  and  the  amount  of  said  bond  may  be  increased  from  time  to 
time,  and  additional  sureties  required,  at  the  discretion  of  the  collector  or 
under  instructions  of  the  Commissioner  of  Internal  Revenue.  Any  manu- 
facturer of  filled  cheese  who  fails  to  comply  with  the  provisions  of  this  sec- 
tion or  with  the  regulations  herein  authorized,  shall  be  deemed  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  shall  be  fined  not  less  than  five 
hundred  nor  more  than  one  thousand  dollars.    [29  Stat.  L.  254.] 

Seo.  6.  [Packages,  marks,  stamps,  and  brands  —  retail  packages  — 
penalty.]  That  filled  cheese  shall  be  packed  by  the  manufacturers  in  wooden 
packages  only,  not  before  used  for  that  purpose,  and  marked,  stamped,  and 
branded  with  the  words  **  filled  cheese  *'  in  black-faced  letters  not  less  than 
two  inches  in  length,  in  a  circle  in  the  center  of  the  top  and  bottom  of  the 
cheese ;  and  in  black-faced  letters  of  not  less  than  two  inches  in  length  in 
line  from  the  top  to  the  bottom  of  the  cheese,  on  the  side  in  four  places 
equidistant  from  each  other;  and  the  package  containing  such  cheese  shall 
be  marked  in  the  same  manner^  and  in  the  same  number  of  places,  and  in 
the  same  description  of  letters  as  above  provided  for  the  marking  of  the 
cheese ;  and  all  sales  or  consignments  made  by  manufacturers  of  filled  cheese 
to  wholesale  dealers  in  filled  cheese  or  to  exporters  of  filled  cheese  shall  be 
in  original  stamped  packages.  Retail  dealers  in  filled  cheese  shall  sell  only 
from  original  stamped  packages,  and  shall  pack  the  filled  cheese  when  sold 
in  suitable  wooden  or  paper  packages,  which  shall  be  marked  and  branded 
in  accordance  with  rules  and  regulations  to  be  prescribed  by  the  Commis- 
sioner of  Internal  Revenue  with  the  approval  of  the  Secretary  of  the  Treas- 
ury. Every  person  who  knowingly  sells  or  offers  to  sell,  or  delivers  or 
offers  to  deliver,  filled  cheese  in  any  other  form  than  in  new  wooden  or 
paper  packages,  marked  and  branded  as  hereinbefore  provided  and  as 
above  described,  or  who  packs  in  any  package  or  packages  filled  cheese  in 
any  manner  contrary  to  law,  or  who  falsely  brands  any  package  or  affixes 
a  stamp  on  any  package  denoting  a  less  amount  of  tax  than  that  required 
by  law,  shall  upon  conviction  thereof  be  fined  for  each  and  every  offense  not 
less  than  fifty  dollars  and  not  more  than  five  hundred  dollars  or  be 
imprisoned  not  less  than  thirty  days  nor  more  than  one  year.  [29  Stat.  L, 
254.] 

Seo.  7.  [Dealers'  signs  —  penalty.]  That  all  retail  and  wholesale  dealers 
m  filled  cheese  shall  display  in  a  conspicuous  place  in  his  or  their  sales  room 
a  sign  bearing  the  words  •*  Filled  cheese  sold  here  *'  in  black-faced  letters 
not  less  than  six  inches  in  length,  upon  a  white  ground,  with  the  name  and 
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number  of  the  revenue  district  in  which  his  or  their  business  is  conducted ; 
and  any  wholesale  or  retail  dealer  in  filled  cheese  who  fails  or  neglects  to 
comply  with  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  on  conviction  thereof  be  fined  for  each  and  every 
offense  not  less  than  fifty  dollars  and  not  more  than  two  hundred  dollars. 
[29  8tai.  L.  255.] 

Sec.  8.  [Label  for  manufacturer  —  form — penalty.]  That  every  manu- 
facturer  of  filled  cheese  shall  securely  af&x,  by  pasting  on  each  package 
containing  filled  cheese  manufactured  by  him,  a  label  on  which  shall  be 
printed,  besides  the  number  of  the  manufactory  and  the  district  and  State 
in  which  it  is  situated,  these  words : 

**  Notice. —  The  manufacturer  of  the  filled  cheese  herein  contained  has 
complied  with  all  the  requirements  of  the  law.  Every  person  is  cautioned 
not  to  use  either  this  package  again  or  the  stamp  thereon  again,  nor  to 
remove  the  contents  of  this  package  without  destroying  said  stamp,  under 
the  penalty  provided  by  law  in  such  cases." 

Every  manufacturer  of  filled  cheese  who  neglects  to  aflftx  such  label  to 
any  package  containing  filled  cheese  made  by  him  or  sold  or  offered  for 
sale  by  or  for  him,  and  every  person  who  removes  any  such  label  so  affixed 
from  any  such  package,  shall  be  fined  fifty  dollars  for  each  package  in 
respect  to  which  such  offense  is  committed.    [29  Stat.  L.  255.] 


Constitutionality. —  The  imposition  un- 
der the  sanction  of  this  section,  of  the 
same  manufacturing  tax  on  filled  cheese 
manufactured  for  export,  and  in  fact  ex- 
ported, as  upon  other  filled  cheese,  is  not 
obnoxious  to  the  prohibition  of  U.  S. 
Const.,  art.  1,  §  9,  par.  6,  against  the  levy 
of  a  tax  ox  duty  on  articles  exported  from 
any  state.  Cornell  v.  Coyne,  (1904)  192 
U.  S.  418,  24  S.  Ct.  383,  48  U.  S.  (L.  ed.) 
504. 

Mannfactuxing  Ux^ — No  exemption  of 
filled  cheese  manufactured  for  export, 
from  the  manufacturing  tax  imposed  by 


this  Act,  was  effected  bv  the  provision 
that  ''the  tax  levied  by  this  section  shall 
be  represented  by  coupon  stamps;  and  the 
provisions  of  existing  laws  governing  the 
engraving,  issue,  sale,  accountability, 
efl'a cement,  and  destruction  of  .stamps  re- 
lating to  tobacco  and  snuff,  as  far  as  ap- 
plicable, are  hereby  made  to  apply  to 
stamps  provided  for  by  this  section,"  al- 
though by  R.  S.  sec.  3385,  supra,  p.  154, 
exported  manufactured  tobacco  and  snuff 
are  relieved  from  the  manufacturing  tax. 
ComeU  V.  Coyne,  (1904)  192  U.  S.  418, 
24  8.  Ct.  383,  48  U.  S.  (L.  ed.).  504. 


Sec.  9.  [Tax  one  cent  a  pottnd  on  manufacture — stamps.]  That  upon 
all  filled  cheese  which  shall  be  manufactured  there  shall  be  assessed  and 
collected  a  tax  of  one  cent  per  pound,  to  be  paid  by  the  manufacturer 
thereof ;  and  any  fractional  part  of  a  pound  in  a  package  shall  be  taxed  as 
a  pound.  The  tax  levied  by  this  section  shall  be  represented  by  coupon 
stamps ;  and  the  provisions  of  existing  laws  governing  the  engraving,  issue, 
sale,  accountability,  effacement,  and  destruction  of  stamps  relating  to 
tobacco  and  snuff,  as  far  as  applicable,  are  hereby  made  to  apply  to  stamps 
provided  for  by  this  section.    [29  Stat.  L.  255.] 

Sbo.  10.  [Tax  assessed  on  filled  cheese  udlA  unstamped.]  That  when- 
ever any  manufacturer  of  filled  cheese  sells  or  removes  for  sale  or  consump- 
tion any  filled  cheese  upon  which  the  tax  is  required  to  be  paid  by  stamps, 
without  paying  such  tax,  it  shall  be  the  duty  of  the  Commissioner  of 
Internal  Revenue,  within  a  period  of  not  more  than  two  years  after  such 
sale  or  removal,  upon  satisfactory  proof,  to  estimate  the  amount  of  tax 
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which  has  been  omitted  to  be  paid  and  to  make  an  assessment  therefor  and 
certify  the  same  to  the  collector.  The  tax  so  assessed  shall  be  in  addition 
to  the  penalties  imposed  by  law  for  such  sale  or  removal.  [29  Stat,  L. 
255.] 

Sec.  11.  [Imported  filled  cheese  to  pay  additional  tax.]  That  all  filled 
cheese  as  herein  defined  imported  from  foreign  countries  shall,  in  addition 
to  any  import  duty  imposed  on  the  same,  pay  an  internal-revenue  tax  of 
eight  cents  per  pound,  such  tax  to  be  represented  by  coupon  stamps ;  and 
such  imported  filled  cheese  and  the  packages  containing  the  same  shall  be 
stamped,  marked,  and  branded,  as  in  the  case  of  filled  cheese  manufactured 
in  the  United  States.    [29  Stat.  L.  255.] 

Sec.  12.  [Penalty  for  purchasing  if  not  stamped,  etc.]  That  any  per- 
son who  knowingly  purchases  or  receives  for  sale  any  filled  cheese  which 
has  not  been  branded  or  stamped  according  to  law,  or  which  is  contained  in 
packages  not  branded  or  marked  according  to  law,  shall  be  liable  to  a 
penalty  of  fifty  dollars  for  each  such  offense.    [29  Stat.  L.  256.] 

Sec.  13.  [Penalty  for  purchasing  from  manufacturer  not  having  paid 
special  tax.]  That  every  person  who  knowingly  purchases  or  receives  for 
sale  any  filled  cheese  from  any  manufacturer  or  importer  who  has  not  paid 
the  special  tax  herein  provided  for  shall  be  liable,  for  each  offense,  to  a 
penalty  of  one  hundred  dollars  and  to  a  forfeiture  of  all  articles  so  pur- 
chased or  received,  or  of  the  full  value  thereof.    [29  Stat.  L.  256.] 

Sec.  14.  [Destroying  stamps  —  penalty  for  neglect.]  That  whenever 
any  stamped  package  containing  filled  cheese  is  emptied  it  shall  be^the  duty 
of  the  person  in  whose  hands  the  same  is  to  destroy  the  stamps  thereon ;  and 
any  person  who  willfully  neglects  or  refuses  so  to  do  shall,  for  each  such 
offense,  be  fined  not  exceeding  fifty  dollars  or  imprisoned  not  less  than  ten 
days  nor  more  than  six  months.    [29  Stat.  L.  256.] 

Sec.  15.  [Teste  if  deleterious  to  health — appeals.]  That  the  Commis- 
sioner of  Internal  Revenue  is  authorized  to  have  applied  scientific  tests, 
and  to  decide  whether  any  substances  used  in  the  manufacture  of  filled 
cheese  contain  ingredients  deleterious  to  health.  But  in  case  of  doubt  or 
contest  his  decision  in  this  class  of  cases  may  be  appealed  from  to  a  board 
hereby  constituted  for  the  purpose,  and  composed  of  the  Surgeon-General 
of  the  Army,  the  Surgeon-General  of  the  Navy,  and  the  Secretary  of 
Agriculture,  and  the  decision  of  this  board  shall  be  final  in  the  premises. 
[29  Stat.  L.  256.] 

Sec.  16.  [Forfeiture  to  U.  8.  of  untaxed  and  deleterious  filled  cheese.] 

That  all  packages  of  filled  cheese  subject  to  tax  under  this  Act  that  shall  be 
found  without  stamps  or  marks  as  herein  provided,  and  all  filled  cheese 
intended  for  human  consumption  which  contains  ingredients  adjudged  as 
hereinbefore  provided  to  be  deleterious  to  the  public  health,  shall  be 
forfeited  to  the  United  States.    [29  Stat.  L.  256.] 
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Sec.  17.  [Kecovery  of  fines.]  .That  all  fines,  penalties,  and  forfeitures 
imposed  by  this  Act  may  be  recovered  in  any  court  of  competent  jurisdiction. 
[29  Stat  L,  256,] 

Sec.  18.  [Begulations.]  That  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  shall  make  all  needful 
regulations  for  the  carryii^  into  effect  the  provisions  of  this  Act.  [29  Stat. 
L.  256.] 

Sec.  19.  [Effect.]  That  this  Act  shall  go  into  effect  on  the  ninetieth 
day  after  its  passage,  and  all  wooden  packages  containing  ten  or  more 
pounds  of  filled  cheese  found  on  the  premises  of  any  dealer  on  and  after  the 
ninetieth  day  succeeding  the  date  of  the  passage  of  this  Act,  shall  be  deemed 
to  be  taxable  under  section  nine  of  this  Act,  and  shall  be  taxed,  and  shall 
have  afSxed  thereto  the  stamps,  marks,  and  brands  required  by  this  Act  or 
by  regulations  made  pursuant  to  this  Act ;  and  for  the  purpose  of  securing 
the  affixing  of  the  stamps,  marks,  and  brands  required  by  this  Act,  the  filled 
cheese  shall  be  regarded  as  having  been  manufactured  and  sold  or  removed 
from  the  manufactory  for  consumption  or  use  on  or  after  the  day  this  Act 
takes  effect ;  and  such  stock  on  hand  at  the  time  of  the  taking  effect  of  this 
Act  may  be  stamped,  marked,  and  branded  under  special  regulations  of  the 
Commissioner  of  Internal  Revenue,  approved  by  the  Secretary  of  the  Treas- 
ury, and  the  Commissioner  of  Internal  Revenue  may  authorize  the  holder 
of  such  packages  to  mark  and  brand  the  same  and  to  afSx  thereto  the  proper 
tax-paid  stamps.    [29  8iai.  L.  256.] 


Xn.    MEEED  FLOUB 

Sec.  35.  [Tax  on  mixed  flour — "  mixed  flour  "  defined.]  That  for  the 
purposes  of  this  Act,  the  words  ^'  mixed  flour  "  shall  be  taken  and  con- 
strued to  mean  the  food  product  resulting  from  the  grinding  or  mixing 
together  of  wheat,  or  wheat  flour,  as  the  principal  constituent  in  quantity, 
with  any  other  grain,  or  the  product  of  any  other  grain,  or  other  material, 
except  such  material,  and  not  the  product  of  any  grain,  as  is  commonly  used 
for  baking  purposes :  Provided,  That  when  the  product  resulting  from  the 
grinding  or  mixing  together  of  wheat  or  wheat  flour  with  any  other  grain, 
or  the  product  of  any  pther  grain,  of  which  wheat  or  wheat  flour  is  not 
the  principal  constituent  as  specified  in  the  foregoing  definition,  is  intended 
for  sale,  or  is  sold,  or  offered  for  sale  as  wheat  flour,  such  product  shall  be 
held  to  be  mixed  fiour  within  the  meaning  of  this  Act.  [30  Stat.  L.  467, 
as  amended  by  31  Stat.  L.  949,  32  Stat.  L.  99.] 

This  and  the  following  sectionB  37-49  inclusive  are  from  the  War  Revenue  Act  of 
June  13,  1898,  ch.  448. 

As  originaUv  enacted  this  section  was  as  follows: 

"  Sec.  35.  That  for  the  purposes  of  this  Act  the  words  '  mixed  flour '  shall  he  under- 
stood to  mean  the  food  product  made  from  wheat  mixed  or  blended  in  whole  or  in' 
part  with  any  other  grain  or  other  material,  or  the  manufactured  product  of  any 
other  grain  or  other  material  than  wheat."     [SO  Stat.  L.  467.] 

It  was  amended  by  the  addition  of  the  proviso,  together  with  several  verbal  changes, 
by  an  Act  of  Mi^rch  2,  1901,  ch.  806,  |  13,  31  Stat.  L.  949. 
4  F.  8.  A.— 8 
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It  waa  again  amended  to  read  as  given  in  the  text  by  an  Act  of  April  12,  1902, 
ch.  500,  I  9,  32  Stat.  L.  99. 

Section  36  relating  to  special  taxes  is  given  in  vol.  3,  p.  1066. 

Seo.  37.  [Branding  packages  —  cards  showing  contents.]  That  every 
person,  firm,  or  corporation  making,  packing,  or  repacking  mixed  flour 
shall  plainly  mark  or  brand  each  package  containing  the  same  with  the 
words  **  mixed  flour  *'  in  plain  black  letters  not  less  than  two. inches  in 
length,  together  with  the  true  weight  of  such  package,  the  names  of  the 
ingredients  composing  the  same,  the  name  of  the  maker  or  packer,  and  the 
place  where  made  or  packed.  In  addition  thereto,  such  maker  or  packer 
shall  place  in  each  package  a  card  not  smaller  than  two  inches  in  width  by 
three  inches  in  length,  upon  which  shall  be  printed  the  words  **  mixed 
flour,''  together  with  the  names  of  the  ingredients  composing  the  same,  and 
the  name  of  the  maker  or  packer,  and  the  place  where  made  or  packed. 

Any  person,  firm,  or  corporation  making,  packing,  or  repacking  mixed 
flour  hereunder,  failing  to  comply  with  the  provisions  of  this  section,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished 
by  a  fine  of  not  less  than  two  hundred  and  fifty  dollars  and  not  more  than 
five  hundred  dollars,  or  be  imprisoned  not  less  than  sixty  days  nor  more 
than  one  year.    [30  Stat.  L.  467.] 

Sec.  38.  [Manner  of  packing — unbranded  packages,  or  false  brand- 
ing—  penalty.]  That  all  sales  and  consignments  of  mixed  fiour  shall  be 
in  packages  not  before  used  for  that  purpose;  and  every  person,  firm,  or 
corporation  knowingly  selling  or  offering  for  sale  any  mixed  flour  in  other 
than  marked  and  branded  packages,  as  required  by  the  provisions  of  this 
Act  relating  te  the  manufacture  and  sale  of  mixed  flour,  or  who  packs  in 
any  package  or  packages  any  mixed  flour  in  any  manner  contrary  to  the 
provisions  relating  to  the  manufacture  and  sale  of  mixed  flour  of  this 
Act,  or  who  falsely  marks  or  brands  any  package  or  packages  containing 
mixed  flour,  or  unlawfully  removes  such  marks  or  brands,  shall,  for  each 
such  offense,  be  punished  by  a  fine  of  not  less  than  two  hundred  and  fifty 
dollars  and  not  more  than  five  hundred  dollars,  or  by  imprisonment  not 
less  than  thirty  days  nor  more  than  one  year.    {30  Stat.  L.  468,] 

Sec.  39.  [Label  and  notice  —  penalty.]  That  in  addition  to  the  brand- 
ing and  marking  of  mixed  flour  as  herein  provided,  there  shall  be  affixed 
to  the  packages  containing  the  same  a  label  in  the  following  words: 
**  Notice. —  The  (manufacturer  or  packer,  as  the  case  may  be)  of  the  mixed 
flour  herein  contained  has  complied  with  all  the  requirements  of  law. 
Every  person  is  cautioned  not  to  use  this  package  or  label  again  or  to 
remove  the  contents  without  destroying  the  revenue  stamp  thereon,  under 
the  penalty  prescribed  by  law  in  such  cases."  Every  person,  firm,  or  cor- 
poration failing  or  neglecting  to  afiix  such  label  to  any  package  containing 
mixed  flour  made  or  packed  by  him  or  them,  or  who  removes  from  any  such 
package  any  label  so  affixed,  shall,  upon  conviction  thereof,  be  fined  not 

less  than  fifty  dollars  for  each  label  so  removed.    [30  Stat.  L.  468.] 

< 

Sec.  40.  [Amount  of  tax  —  siie  of  barrel  —  stamps  —  branding  and 
labeling  packages.]    That  barrels  or  other  packages  in  which  mixed  flour 
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may  be  packed  shall  contain  not  to  exceed  one  hundred  and  ninety-six 
pounds ;  that  upon  the  manufacture  and  sale  of  mixed  flour  there  shall  be 
levied  a  tax  of.  four  cents  per  barrel  or  other  package  containing  one  hun- 
dred and  ninety-six  pounds  or  more  than  ninety-eight  pounds ;  two  cents  on 
every  half  barrel  or  other  package  containing  ninety-eight  pounds  or  more 
than  forty-nine  pounds;  one  cent  on  every  quarter  barrel  or  other  package 
containing  forty-nine  pounds  or  more  than  twenty-four  and  one-half 
pounds ;  and  one-half  cent  on  every  one-eighth  barrel  or  other  package  con- 
taining twenty-four  and  a  half  pounds  or  less,  to  be  paid  by  the  person, 
firm,  or  corporation  making  or  packing  said  flour.  The  tax  levied  by  this 
section  shall  be  represented  by  coupon  stamps,  and  the  provisions  of  exist- 
ing laws  governing  the  engraving,  issue,  sale,  accountability,  effacement, 
and  destruction  of  stamps  relating  to  tobacco  and  snuff  shall,  so  far  as 
applicable,  be  made  to  apply  to  stamps  provided  in  this  section :  Provided, 
That  when  mixed  flour,  on  the  manufacture  and  sale  of  which  the  tax  herein 
imposed  has  been  paid,  is  sold  and  then  repacked  without  the  addition  of 
any  other  material,  such  repacked  flour  shall  not  be  liable  to  any  additional 
tax;  but  the  packages  containing  such  repacked  flour  shall  be  branded  or 
marked  as  required  by  the  provisions  of  section  thirty-seven  of  this  Act, 
and  shall  contain  the  card  provided  for  in  section  thirty-seven  hereof ;  and 
in  addition  thereto  the  person,  firm,  or  corporation  repacking  mixed  flour 
shall  place  on  the  packages  containing  the  same  a  label  in  the  following 
words:  **  Notice. —  The  contents  of  this  package  have  been  taken  from  a 
regular  statutory  package,  upon  which  the  tax  has  been  duly  paid."  Any 
person  violating  the  provisions  of  this  section  shall,  upon  conviction  thereof, 
be  punished  by  a  fine  of  not  less  than  two  hundred  and  fifty  dollars  and 
not  more  than  five  hundred  dollars,  or  by  imprisonment  not  to  exceed  one 
year.    [30  Stat  L.  468,] 

Sec.  41.  [Sale  or  removal  of  flour  without  paying  tax  —  assessment  of 
tax.]  That  whenever  any  person,  firm,  or  corporation  sells,  consigns,  or 
removes  for  sale,  consignment,  or  consumption  any  mixed  flour  upon  which 
the  tax  required  by  this  Act  has  not  been  paid,  it  shall  be  the  duty  of  the 
Commissioner  of  Internal  Revenue,  for  a  period  of  not  more  than  one  year 
iafter  such  sale,  consignment,  or  removal,  upon  satisfactory  proof,  to  esti- 
mate the  amount  of  tax  which  should  have  been  paid,  and  to  make  an  assess- 
ment therefor  and  certify  the  same  to  the  collector  of  the  proper  district. 
The  tax  so  assessed  shall  be  in  addition  to  the  penalties  imposed  by  this 
Act  for  an  unauthorized  sale  or  removal.    [30  Stat.  L.  469.] 

Sec.  42.  [Imported  flour  —  purchasing  or  receiving  unbranded  flour  — 
penalty.]  That  all  mixed  flours,  imported  from  foreign  countries,  shall,  in 
addition  to  any  import  duties  imposed  thereon,  pay  an  internal  revenue 
tax  equal  in  amount  to  the  tax  imposed  under  section  forty  of  this  Act,  such 
tax  to  be  represented  by  coupon  stamps,  and  the  packages  containing  such 
imported  mixed  flour  shall  be  marked,  branded,  labeled,  and  stamped  as  in 
the  case  of  mixed  flour  made  or  packed  in  the  United  States.  Any  person, 
firm,  or  corporation  purchasing  or  receiving  for  sale  or  repacking  any  such 
mixed  flour  which  has  not  been  branded,  labeled,  or  stamped,  as  required 
by  this  Act,  or  which  is  contained  in  packages  which  have  not  been  marked, 
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branded,  labeled,  or  stamped,  as  required  by  this  Act,  shall,  upon  con- 
viction, be  fined  not  less  than  fifty  dollars  nor  more  than  five  hundred 
doUars.    [30  Siai.  L.  469.] 

Sbc.  43.  [Penalty  for  knowingly  purchasing  or  reoeiving  unstamped 
flour.]  That  any  person,  firm,  or  corporation  knowingly  purchasing  or 
receiving  for  sale  or  for  repacking  and  resale  any  mixed  flour  from  any 
maker,  packer,  or  importer,  who  has  not  paid  the  tax  herein  provided,  shall, 
for  each  offense,  be  fined  not  less  than  fifty  dollars,  and  forfeit  to  the  United 
States  all  the  articles  so  purchased  or  received,  or  the  full  value  thereof. 
[30  Stat  L.  469.] 

Sec.  44.  [Flour  for  export  not  taxed — bonds  —  brands.]  That  mixed 
flour  may  be  removed  from  the  place  of  manufacture  or  from  the  place 
where  packed  for  export  to  a  foreign  country  without  payment  of  tax  or 
affixing  stamps  or  label  thereto,  under  such  regulation  and  the  filing  of  such 
bond  and  other  security  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may  prescribe.  Every  person, 
firm,  or  corporation  who  shall  export  mixed  flour  shall  plainly  mark  on 
each  package  containing  the  same  the  words  **  mixed  flour,"  and  the  names 
of  the  ingredients  composing  the  same,  the  name  of  the  maker  or  packer, 
and  the  place  where  made  or  packed,  in  accordance  with  the  provisions  of 
sections  thirtynsix  to  forty-five,  inclusive,  of  this  Act.     [30  Stat.  L,  469,] 

Sec.  45.  [Stamp  to  be  destroyed  on  emptjring  package.]  That  whenever 
any  package  containing  mixed  flour  is  emptied  it  shall  be  the  duty  of  the 
person  in  whose  possession  it  is  to  destroy  the  stamp  thereon.  Any  person 
disposing  of  such  package  without  first  having  destroyed  the  stamp  or  mark 
or  marks  thereon  shall,  upon  conviction,  be  punished  by  a  fine  not  exceeding 
the  sum  of  twenty-five  dollars.    [30  Stat.  L.  469.] 

Sec.  46.  [Kecovery  of  fines,  etc.]  That  all  fines,  penalties,  and  forfeitures 
imposed  by  section  thirty-six  to  section  forty-five,  both  inclusive,  of  this 
Act  may  be  recovered  in  any  court  of  competent  jurisdiction.  [30  Stat.  L. 
469.] 

Seo.  47.  [Commissions  of  Internal  Revenue  to  make  regulations  —  to 
employ  additional  clerks,  etc.]  That  the  Commissioner  of  Internal  Rev- 
enue, with  the  approval  of  the  Secretary  of  the  Treasury,  shall  make  all 
needful  rules  and  regulations  for  carrying  into  effect  the  provisions  relating 
to  the  manufacture  and  sale  of  mixed  flour,  being  section  thirty-five  to  sec- 
tion forty-nine,  both  inclusive,  of  this  Act,  and  the  said  Commissioner  of 
Internal  Revenue,  by  and  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, for  the  purpose  of  carrying  said  last-mentioned  provision  of  this  Act 
into  effect,  is  hereby  authorized  to  employ  such  additional  clerks  and  agents 
as  may  be  necessary  for  that  purpose,  not  to  exceed  twenty  in  number. 
[30  Stat.  L.  469.] 

For  limit  of  number  of  agents  that  may  be  employed,  see  R.  S.  sec.  3152/  and  notes 
thereunder,  vol.  3,  p.  984.  :  >  ' 
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Sec.  48.  [Penalty  for  second  offense.]  That  any  person,  firm,  or  cor- 
poration found  guilty  of  a  second  or  any  subsequent  violation  of  any  of  the 
provisions  of  section  thirty-six  to  section  forty-five,  both  inclusive,  relating 
to  the  manufacture  and  sale  of  mixed  flour  as  aforesaid,  of  this  Act  shall,  in 
addition  to  the  penalties  herein  imposed,  be  imprisoned  not  less  than  thirty 
days  nor  more  than  ninety  days.    [30  8iat  L.  470.] 

Sec.  49.  [Effeot.]  That  the  provisions  of  this  Act  relating  to  the  manu- 
facture and  sale  of  mixed  flour  shall  take  effect  and  be  in  force  sixty  days 
from  and  after  the  date  of  the  passage  of  this  Act;  and  all  packages  of 
mixed  flour  found  on  the  premises  of  any  person,  firm,  or  corporation  on 
said  day,  who  has  made,  packed,  or  repacked  the  same,  on  which  the  tax 
herein  authorized  has  not  been  paid,  shall  be  deemed  taxable  under  the  pro- 
visions of  section  thirty-fiix  to  section  forty-five,  both  inclusive,  of  this  Act, 
and  shall  be  taxed  and  have  affixed  thereon  such  marks,  brands,  labels,  and 
stamps  as  required  by  the  provisions  of  said  sections  or  by  the  rules  and 
regulations  prescribed  by  the  Commissioner  of  Internal  Bevenuei  under 
authority  of  this  Act.    [30  8tai.  L.  470.] 


Xm.    WHITE  PHOSPHOKUS  MATCHES 

An  Act  To  provide  for  a  tax  upon  white  phosphorus  matcheSi  and  for 

other  purposes. 

[Act  of  April  9, 1912,  ch.  75,  37  Siai.  L.  81.] 

[Sec.  1.]  [Tax  on  white  phosphorus  matches  —  meaning  of  "white 
phosphorus."]  That  for  the  purposes  of  this  Act  the  words  **  white  phos- 
phorus "  shall  be  understood  to  mean  the  common  poisonous  white  or  yel- 
low phosphorus  used  in  the  manufacture  of  matches  and  not  to  include  the 
nonpoisonous  forms  or  the  nonpoisonous  compounds  of  white  or  yellow 
phosphorus.    [37  Stat.  L.  8L] 

This  is  the  first  section  of  the  "  White  Phosphorus  Matches  Act." 

Sections    10    and    11    of  this  Act,   prohibiting   the   importation   and    ex}>ortation, 

respectively,  of  white  phoi^horus  matches  are  given  under  Impobts  and  Esgpobts. 
By  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  §  I,  par.  346,  it  was  provided 

that  nothing  in  said  Act  should  be  construed  to  repeal  the  Act  of  April  0,  1912, 

ch.  75,  here  given.    See  Customs  Duths. 

Sec.  2.  [Manufacturer  to  register  with  internal  revenue  collector  — 
penalty  for  failure  —  regulation  of  business  —  bond.]  That  every  manu- 
facturer of  white  phosphorus  matches  shall  register  with  the  collector  of 
internal  revenue  of  the  district  his  name  or  style,  place  of  manufactory, 
and  the  place  where  such  business  is  to  be  carried  on ;  and  a  failure  to  regis- 
ter ajs  herein  provided  and  required  shall  subject  such  person  to  a  penalty 
of  not  more  than  five  hundred  dollars.  Every  manufacturer  of  white  phos- 
phorus matches  shall  file  with  the  collector  of  internal  revenue  of  the  dis- 
trict in  which  his  manufactory  is  located  such  notices,  inventories,  and 
bonds,  shall  keep  such  books  and  render  such  returns  in  relation  to  the  busi- 
ness, shall  put  up  such  signs  and  affix  such  number  to  his  factory,  and  con- 
duct his  business  under  such  surveillance  of  officers  and  agents  as  the 
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Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  may,  by  regulation,  require.  The  bond  required  of  such 
manufacturer  shall  be  with  sureties  satisfactory  to  the  collector  of  internal 
revenue  and  in  the  penal  sum  of  not  less  than  one  thousand  dollars;  and 
the  sum  of  said  bond  may  be  increased  from  time  to  time  and  additional 
sureties  required  at  the  discretion  of  the  collector  or  under  instructions  of 
the  Commissioner  of  Internal  Revenue.     [37  Stat.  L,  81,] 

Sec.  3.  [Packages  required  —  tax  levied — stamps  to  be  aflSxed  —  pen- 
alty for  not  canceling  stamps.]  That  all  white  phosphorus  matches  shall 
be  packed  by  the  manufacturer  thereof  in  packages  containing  one  hundred, 
two  hundred,  five  hundred,  one  thousand,  or  one  thousand  five  hundred 
matches  each,  which  shall  then  be  packed  by  the  manufacturer  in  packages 
containing  not  less  than  fourteen  thousand  four  hundred  matches,  and  upon 
white  phosphorus  matches  manufactured,  sold,  or  removed  there  shall  be 
levied  and  collected  a  tax  at  the  rate  of  two  cents  per  one  hundred  matches, 
which  shall  be  represented  by  adhesive  stamps,  and  this  tax  shall  be  paid 
by  the  manufacturer  thereof,  who  shall  affix  to  every  package  containing 
one  hundred,  two  hundred,  five  hundred,  one  thousand,  or  one  thousand  five 
hundred  matches  such  stamp  of  the  required  value  and  shall  place  thereon 
the  initials  of  his  name  and  the  date  on  which  such  stamp  is  afSxed,  so  that 
the  same  may  not  again  be  used.  Every  person  who  fraudulently  makes 
use  of  an  adhesive  stamp  to  denote  any  tax  imposed  by  this  section  without 
so  eflfectually  canceling  such  stamp  shall  forfeit  the  sum  of  fifty  dollars  for 
every  stamp  in  respect  to  which  such  offense  is  committed.    [37  Stat.  L.  81.] 

Sec.  4.  [Punishment  for  selling^  etc.,  unstamped  matchee  —  evasion  of 
tax.]  That  every  manufacturer  of  matches  who  manufactures,  sells, 
removes,  distributes,  or  offers  to  sell  or  distribute  white  phosphorus  matches 
without  there  being  affixed  thereto  an  adhesive  stamp,  denoting  the  tax 
required  by  this  Act,  effectually  canceled  as  provided  by  the  preceding  sec- 
tion, shall  for  each  offense  be  fined  not  more  than  one  thousand  dollars  and 
be  imprisoned  not  more  than  two  years.  Every  manufacturer  of  matches 
who,  to  evade  the  tax  chargeable  thereon  or  any  part  thereof,  hides  or  con- 
ceals, or  causes  to  be  hidden  or  concealed,  or  removes  or  conveys  away,  or 
deposits  or  causes  to  be  removed  or  conveyed  away  from  or  deposited  in  any 
place  any  white  phosphorus  matches,  shall  for  each  offense  be  fined  not  more 
than  one  thousand  dollars  and  be  imprisoned  not  more  than  two  years,  or 
both,  and  all  such  matches  shall  be  forfeited.    [37  Stai.  L.  82.] 

Sec.  5.  [Punishment  for  use  of  insufficient  stamps.]  That  every  person 
who  affixes  a  stamp  on  any  package  of  white  phosphorus  matches  denoting  a 
less  amount  of  tax  than  that  required  by  law  shall  for  each  offense  be  fined 
not  more  than  one  thousand  dollars  or  be  imprisoned  not  more  than  two 
years,  or  both.    [37  Stat.  L.  82.] 

Sec.  6,  [Penalty  for  reusing  stamps,  etc.]  That  every  person  who 
removes,  defaces,  or  causes  or  permits  or  suffers  the  removal  or  defacement 
of  any  such  stamp,  or  who  uses  any  stamp  or  any  package  to  which  any 
stamp  is  affixed  to  cover  any  other  white  phosphorus  matches  than  those 
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originally  contained  in  such  package  with  such  stamp  when  first  used,  to 
evade  the  tax  imposed  by  this  Act,  shall  for  every  such  package  in  respect 
to  which  any  such  offense  is  committed  be  fined  fifty  dollars,  and  all  such 
matches  shall  also  be  forfeited.    [37  Stat.  L.  82.] 

Sec.  7.  [Forfeiture  of  factory,  etc.,  for  attempts  to  defraud  — 
unstamped  packages.]  That  every  manufacturer  of  white  phosphorus 
matches  who  defrauds  or  attempts  to  defraud  the  United  States  of  the  tax 
imposed  by  this  Act,  or  any  part  thereof,  shall  forfeit  the  factory  and 
manufacturing  apparatus  used  by  him  and  all  the  white  phosphorus  matches 
and  all  raw  material  for  the  production  of  white  phosphorus  matches  found 
in  the  factory  and  on  the  factory  premises,  or  owned  by  him,  and  shall  be 
fined  not  more  than  five  thousand  dollars  or  be  imprisoned  not  more  than 
three  years,  or  both.  All  packages  of  white  phosphorus  matches  subject 
to  tax  under  this  Act  that  shall  be  found  without  stamps  as  herein  provided 
shaU  be  forfeited  to  the  United  States.    [37  Stat.  L.  82.] 

Sec.  8.  [Special  stamps  to  be  issued  —  sale,  etc. —  counterfeiting,  etc., 
laws  applicable.]  That  the  Commissioner  of  Internal  Revenue  shall  cause 
to  be  prepared  suitable  and  special  stamps  for  payment  of  the  tax  on  white 
phosphorus  matches  provided  for  by  this  Act.  Such  stamps  shall  be  fur- 
nished to  collectors,  who  shall  sell  the  same  only  to  duly  qualified  manufac- 
turers. Every  collector  shall  keep  an  account  of  the  number  and  denomi- 
nate values  of  the  stamps  sold  by  him  to  each  manufacturer.  All  the  pro- 
visions and  penalties  of  existing  laws  governing  the  engraving,  issuing,  sale, 
affixing,  cancellation,  accountability,  effacement,  destruction,  and  forgery  of 
stamps  provided  for  internal  revenue  are  hereby  made  to  apply  to  stamps 
provided  for  by  this  Act.    [37  Stat.  L.  82.] 

Sec.  9.  [Assessment  of  tax  on  matches  sold  without  stamps.]  That 
whenever  any  manufacturer  of  white  phosphorus  matches  sells  or  removes 
any  white  phosphorus  matches  without  the  use  of  the  stamps  required  by 
this  Act,  it  shall  be  the  duty  of  the  Commissioner  of  Internal  Revenue, 
within  a  period  of  not  more  than  two  years  after  such  sale  or  removal,  upon 
satisfactory  proof,  to  estimate  the  amount  of  tax  which  has  been  omitted  to 
be  paid,  and  to  make  an  assessment  therefor  and  certify  the  same  to  the 
collector,  who  shall  collect  the  same  according  to  law.  The  tax  so  assessed 
shall  be  in  addition  to  the  penalties  imposed  by  law  for  such  sale  or  removal. 
[37  Stat.  L.  82.] 

Sec.  12.  [Marking  factory  number  —  penalty  for  omission — label 
required — ^penalty  for  neglect.]  That  every  manufacturer  of  matches  shall 
mark,  brand,  afi&x,  stamp,  or  print,  in  such  manner  as  the  Commissioner  of 
Internal  Revenue  shall  prescribe,  on  every  package  of  white  phosphorus 
matches  manufactured,  sold,  or  removed  by  him,  the  factory  number 
required  under  section  two  of  this  Act.  Every  such  manufacturer  who 
omits  to  mark,  brand,  affix,  stamp,  or  print  such  factory  number  on  such 
package  shall  be  fined  not  more  than  fifty  dollars  for  each  package  in  respect 
of  which  such  offense  is  committed.  Every  manufacturer  of  white  phos- 
phorus matches  shall  securely  affix  by  pasting  on  each  original  package  con- 
taining stamped  packages  of  white  phosphorus  matches  manufactured  by  him 
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a  label,  on  which  shall  be  printed,  besides  the  number  of  the  manufactory  and 
the  district  in  which  it  is  situated,  these  words:  **  Notice. —  The  manufac- 
turer of  the  white  phosphorus  matches  herein  contained  has  complied  with 
all  the  requirements  of  law.  Every  person  is  cautioned  not  to  use  again  the 
stamps  on  the  packages  herein  contained  under  the  penalty  provided  by 
law  in  such  cases."  Every  manufacturer  of  white  phosphorus  matches  who 
neglects  to  affix  such  label  to  any  original  package  containing  stamped  pack- 
ages of  white  phosphorus  matches  made  by  him  or  sold  or  removed  by  or 
for  him,  and  every  person  who  removes  any  such  label  so  affixed  from  any 
such  original  package,  shall  be  fined  not  more  than  fifty  dollars  for  each 
package  in  respect  of  which  such  offense  is  committed.    [37  8iat.  L.  83,] 

Sec.  13.  [Oeneral  penalty.]  That  if  any  manufacturer  of  white  phos- 
phorus matches,  or  any  importer  or  exporter  of  matches,  shall  omit,  neglect, 
or  refuse  to  do  or  cause  to  be  done  any  of  the  things  required  by  law  in 
carrying  on  or  conducting  his  business,  or  shall  do  anything  by  this  Act 
prohibited,  if  there  be  no  specific  penalty  or  punishment'  imposed  by  any 
other  section  of  this  Act  for  the  neglecting,  omitting,  or  refusing  to  do,  or 
for  the  doing  or  causing  to  be  done,  the  thing  required  or  prohibited,  he 
shall  be  fined  one  thousand  dollars  for  each  offense,  and  all  the  white  phos- 
phorus matches  owned  by  him  or  in  which  he  has  any  interest  as  owner  shall 
be  forfeited  to  the  United  States.    [37  Stai.  L.  83.] 

Sec.  14.  [Beoovery  of  flneB»  etc.]  That  all  fines,  penalties,  and  for- 
feitures imposed  by  this  Act  may  be  recovered  in  any  court  of  competent 
jurisdiction.    [37  Siai.  L.  83.] 

Sec.  15.  [Begulations.]  That  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  make  all  needful 
regulations  for  the  carrying  into  effect  of  this  Act.    [^  Stat,  L.  83.] 

Sec.  16.  [Intenial  revenue  provisions  and  penalties  made  applicable.] 
That  sections  thirty-one  hundred  and  sixty-four  to  thirty-one  hundred  and 
seventy-seven,  thirty-one  hundred  and  seventy-nine  to  thirty-two  hundred 
and  forty-three,  thirty-three  hundred  and  forty-six  as  amended,  thirty-four 
hundred  and  twenty-nine  as  amended,  thirty-four  hundred  and  forty-five 
to  thirty-four  hundred  and  forty-eight,  thirty-four  hundred  and  fifty  to 
thirty-four  hundred  and  sixty-three,  all  inclusive,  of  the  Revised  Statutes 
of  the  United  States,  and  all  other  provisions  and  penalties  of  existing  law 
relating  to  internal  revenue  so  far  as  applicable,  are  hereby  made  to  extend 
to  and  include  and  apply  to  the  taxes  imposed  by  this  Act  and  to  the  articles 
upon  which  and  to  the  persons  upon  whom  they  are  imposed.  [37  Stat. 
L,  83.] 

Sec.  17.  [Effect.]  That  this  Act  shall  take  effect  on  July  first,  nineteen 
hundred  and  thirteen,  except  as  previously  provided  in  this  Act ;  and  except 
as  to  its  application  to  the  sale  or  removal  of  white  phosphorus  matches  by 
the  manufacturers,  as  to  which  it  shall  take  effect  on  January  first,  nineteen 
hundred  and  fifteen.    [S7  Stai,  L.  84,] 
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XIV.   PLA7IN0   CABDS. 

Seo.  38.  [Stamp  tax  on  plajring  cards  —  regulations.]  That  on  and 
after  the  first  day  of  August,  eighteen  hundred  and  ninety-four,  there  shall 
be  levied,  collected,  and  paid,  by  adhesive  stamps,  a  tax  of  two  cents  for 
and  upon  every  pack  of  playing  cards  containing  not  more  than  fifty-four 
cards,  manufactured  and  sold  or  removed,  and  also  upon  every  pack  in  the 
stock  of  any  dealer  on  and  after  that  date ;  and  the  Commissioner  of  Inter- 
nal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  shall  make 
regulations  as  to  dies  and  adhesive  stamps.    [28  Siai.  L.  SGOJ] 

This  and  the  foUowing  sections  80-47  are  from  the  Act  of  Aug.  27,  1894,  ch.  349, 
entitled  ''An  Act  to  reduce  taxation^  to  provide  revenue  for  the  Government,  and  for 
other  purposes." 

Schedule  A  following  R.  S.  sec.  3437  (noted  iti/ra,  p.  285)  provided  for  a  tax  on 
playing  cards,  on  **  every  pack  not  exceeding  fifty-two  cards  in  number,  irrespective  of 
price  or  value,  five  cents. '  H.  S.  sec.  3419  provided  for  the  levy  of  a  tax  on  the 
articles  mentioned  in  schedule  A.  R.  S.  sec.  3419  and  schedule  A  were  repealed  by  the 
Act  of  March  3,  1883,  ch.  121,  §  1,  22  Stat.  L.  488. 

Construction  of  statute. — A  dealer  may  packs  for  sale  in  new  wrappings  without 
not  reassemble  cards  from  packs  that  have  restamping.  U.  S.  f>,  Neustaedter,  (1906) 
paid  the  tax  and.  offer  the  reassembled       149  Fed.  1010. 

Sec.  39.  [Cancellation  of  stamps  —  penalty.]  That  in  all  cases  where 
an  adhesive  stamp  is  used  for  denoting  the  tax  imposed  by  this  Act  upon 
playing  cards,  except  as  hereinafter  provided,  the  person  using  or  afiixing 
the  same  shall  write  thereon  the  initials  of  his  name  and  the  date  on  which 
such  stamp  is  attached  or  used,  so  that  it  may  not  again  be  used.  And 
every  person  who  fraudulently  makes  use  of  an  adhesive  stamp  to  denote 
any  tax  imposed  by  this  Act  without  so  effectually  canceling  and  obliterat- 
ing such  stamp  shall  forfeit  the  sum  of  fifty  dollars.  The  Commissioner  of 
Internal  Bevenue  is  authorized  to  prescribe  such  method  for  the  cancellation 
of  stamps  as  substitute  for,  or  in  addition  to  the  method  prescribed  in  this 
section  as  he  may  deem  expedient  and  effectual.  And  he  is  authorized,,  in 
his  discretion,  to  make  the  application  of  such  method  imperative  upon  the 
manufacturers  of  playing  cards.    [28  Stat.  L.  560.] 

6ee  the  note  to  the  preceding  seetian  38  of  this-  Aet. 

Sbc.  40.  [Hannf actvrerg  to  register.]  That  every  manufacturer  of  play- 
ing cards  shall  register  with  the  collector  of  the  district  his  name  or  style, 
place  of  residence,  trade,  or  business,  and  the  place  where  such  business  is 
to  be  carried  on,  and  a  failure  to  register  as  herein  provided  and  required 
shall  subject  such  person  to  a  penalty  of  fifty  dollars.    [28  Stat.  L.  560.] 

See  the  note  to  section  38  of  this  Act,  given  above. 

Sec.  41.  [Stamps,  how  prepared,  fumishedi  sold  and  accounted  for.] 

That  the  Commissioner  of  Internal  Revenue  shall  cause  to  be  prepared,  for 
payment  of  the  tax  upon  playing  cards,  suitable  stamps  denoting  the  tax 
thereon.  Such  stamps  shall  be  furnished  to  collectors  requiring  them,  and 
collectors  shall,  if  there  be  any  manufacturers  of  playing  cards  within  their 
respective  districts,  keep  on  hand  at  all  times  a  supply  equal  in  amount  to 
two  months'  sales  thereof,  and  shall  sell  the  same  only  to  such  manufac- 
turers as  have  registered  as  required  by  law  and  to  importers  of  playing 
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cards,  who  are  required  to  aflSx  the  same  to  imported  playing  cards,  and  to 
persons  who  are  required  by  law  to  affix  the  same  to  stocks  of  playing  cards 
on  hand  when  the  tax  thereon  imposed  first  takes  effect.  Every  collector 
shall  keep  an  account  of  the  number  and  denominate  values  of  the  stamps 
sold  by  him  to  each  manufacturer  and  to  other  persons  above  described. 
[28  Stat  L.  560.] 

See  the  note  to  section  38  of  this  Act,  supra,  p.  217. 

Sec.  42.  [Forging  or   counterfeiting   stamps,   dies,    etc. — remoying^ 
re-using,  and  selling  stamps  —  penalty — evidence.]    That  if  any  person 
shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited, 
any  stamp,  die,  plate,  or  other  instrument,  or  any  part  of  any  stamp,  die, 
plate,  or  other  instrument  which  shall  have  been  provided  or  may  hereafter 
be  provided,  made,  or  used  in  pursuance  of  the  provisions  of  this  Act  or  of 
any  previous  provisions  of  law  on  the  same  subjects,  or  shall  forge,  counter- 
feit, or  resemble,  or  cause  or  procure  to  be  forged,   counterfeited,  or 
resembled  the  impression  or  any  part  of  the  impression  of  any  such  stamp, 
die,  plate,  or  other  instrument,  as  aforesaid,  upon  any  paper,  or  shall  stamp 
or  mark  or  cause  or  procure  to  be  stamped  or  marked  any  paper  with  any 
such  forged  or  counterfeited  stamp,  die,  plate,  or  other  instrument  or  part 
of  any  stamp,  die,  plate,  or  other  instrument,  as  aforesaid,  with  intent  to 
defraud  the  United  States  of  any  of  the  taxes  hereby  imposed  or  any  part 
thereof;  or  if  any  person  shall  utter,  or  sell,  or  expose  to  sale  any  paper, 
article,  or  thing  having  thereupon  the  impression  of  any  such  counterfeited 
stamp,  die,  plate,  or  other  instrument,  or  any  part  of  any  stamp,  die,  plate, 
or  other  instrument,  or  any  such  forged,  counterfeited,  or  resembled  impres- 
sion, or  part  of  impression,  as  aforesaid,  knowing  the  same  to  be  forged, 
counterfeited,  or  resembled ;  or  if  any  person  shall  knowingly  use  or  permit 
the  use  of  any  stamp,  die,  plate,  or  other  instrument  which  shall  have  been 
so  provided,  made,  or  used,  as  aforesaid,  with  intent  to  defraud  the  United 
States ;  or  if  any  person  shall  fraudulently  cut,  tear,  or  remove,  or  cause  or 
procure  to  be  cut,  torn,  or  removed,  the  impression  of  any  stamp,  die,  plate,  or 
other  instrument,  which  shall  have  been  provided,  made,  or  used  in  pursu- 
ance of  this  Act,  or  of  any  previous  provisions  of  law  on  the  same  subjects, 
from  any  paper,  or  any  instrument  or  writing  charged  or  chargeable  with  any 
of  the  taxes  imposed  by  law ;  or  if  any  person  shall  fraudulently  use,  join, 
fix,  or  place,  or  cause  to  be  used,  joined,  fixed,  or  placed,  to,  with,  or  upon 
any  paper,  or  any  instrument  or  writing  charged  or  chargeable  with  any 
of  the  taxes  hereby  imposed,  any  adhesive  stamp,  or  the  impression  of  any 
stamp,  die,  plate,  or  other  instrument,  which  shall  have  been  provided,  made, 
or  used  in  pursuance  of  law,  and  which  shall  have  been  cut,  torn,  or  removed 
from  any  other  paper  or  any  instrument  or  writing  charged  or  chargeable 
with  any  of  the  taxes  imposed  by  law;  or  if  any  person  shall  willfully 
remove  or  cause  to  be  removed,  alter  or  cause  to  be  altered,  the  canceling 
or  defacing  marks  on  any  adhesive  stamp,  with  intent  to  use  the  same,  or 
to  cause  the  use  of  the  same,  after  it  shall  have  been  once  used,  or  shall 
knowingly  or  willfully  sell  or  buy  such  washed  or  restored  stamps  or  offer 
the  same  for  sale,  or  give  or  expose  the  same  to  any  person  for  use,  or  know- 
ingly use  the  same,  or  prepare  the  same  with  intent  for  the  further  use 
thereof;  or  if  any  person  shall  knowingly  and  without  lawful  excu.se  (the 
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proof  whereof  shall  lie  on  the  person  accused)  have  in  his  possession  any 
washed,  restored,  or  altered  stamps,  which  have  been  removed  from  any 
article,  paper,  instrument,  or  writing,  then,  and  in  every  such  case,  every 
person  so  offending,  and  every  person  knowingly  and  willfully  aiding,  abet- 
ting, or  assisting  in  committing  any  such  offense  as  aforesaid,  shall,  on  con- 
viction thereof,  forfeit  the  said  counterfeit,  washed,  restored,  or  altered 
stamps  and  the  articles  upon  which  they  are  placed  and  be  punished  by 
fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment  and  confine- 
ment to  hard  labor  not  exceeding  five  years,  or  both,  at  the  discretion  of  the 
court.  And  the  fact  that  any  adhesive  stamp  so  bought,  sold,  offered  for 
sale,  used,  or  had  in  possession  as  aforesaid,  has  been  washed  or  restored  by 
removing  or  altering  the  canceling  or  defacing  marks  thereon,  shall  be 
prima-f acie  proof  that  such  stamp  has  been  once  used  and  removed  by  the 
possessor  thereof  from  some  paper,  instrument,  or  writing  charged  with 
taxes  imposed  by  law,  in  violation  of  the  provisions  of  this  section.  [28 
Stat.  L.  561.] 

See  the  note  to  section  38  of  this  Act,  9upra,  p.  217. 

This  section  is  a  re-enactment,  with  but  slight  change,  of  R.  S.  8^.  3429,  as  amended 
by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  248,  and  an  Act  of  March  1,  1879,  ch. 
125,  20  Stat.  L.   349. 

Sec.  43.  [llakingy  seUing,  or  r«moying  unstamped  cards  —  export  with- 
out tax.]  That  whenever  any  person  makes,  prepares,  and  sells  or  removes 
for  consumption  or  sale,  playing  cards,  whether  of  domestic  manufacture 
or  imported,  upon  which  a  tax  is  imposed  by  law,  without  affixing  thereto  an 
adhesive  stamp  denoting  the  tax  before  mentioned,  he  shall  incur  a  penalty 
of  fifty  dollars  for  every  omission  to  affix  such  stamp :  Provided,  That  play- 
ing cards  may  be  removed  from  the  place  of  manufacture  for  export  to  a 
foreign  country,  without  payment  of  tax,  or  affixing  stamps  thereto,  under 
such  regulations  and  the  filing  of  such  bonds  as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may 
prescribe.    [28  Stat.  L.  562.] 

See  the  note  to  section  38  of  this  Act,  supra,  p.  217. 

Sec.  44.  [Removing  stamps  —  re-using  stamp  or  wrapp^  —  penalty.] 
That  every  manufacturer  or  maker  of  playing  cards  who,  after  the  same 
are  so  made,  and  the  particulars  hereinbefore  required  as  to  stamps  have 
been  complied  with,  takes  oflf,  removes,  or  detaches,  or  causes,  or  permits,  or 
suffers  to  be  taken  off,  or  removed,  or  detached,  any  stamp,  or  who  uses  any 
stamp,  or  any  wrapper  or  cover  to  which  any  stamp  is  affixed,  to  cover  any 
other  article  or  commodity  than  that  originally  contained  in  such  wrapper 
or  cover,  with  such  stamp  when  first  used,  with  the  intent  to  evade  the  stamp 
duties,  shall,  for  every  such  article,  respectively,  in  respect  of  which  any 
such  offense  is  committed,  be  subject  to  a  penalty  of  fifty  dollars,  to  be 
recovered  together  with  the  costs  thereupon  accruing;  and  every  such 
article  or  commodity  as  aforesaid  shall  also  be  forfeited.    [28  Stat.  L.  562,] 

See  the  note  to  section  38  of  this  Act,  supra,  p.  217. 

Skc.  45.  [Selling  without  stamps  —  concealing  cards  —  penalty.]  That 

3very  maker  or  manufacturer  of  playing  cards  who,  to  evade  the  tax  or 
duty  chargeable  thereon,  or  any  part  thereof,  sells,  exposes  for  sale,  sends 
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out,  removes,  or  delivers  any  playing  cards  before  the  duty  thereon  has  been 
fully  paid,  by  affixing  thereon  the  proper  stamp,  as  provided  by  law,  or  who, 
to  evade  as  aforesaid,  hides  or  conceals,  or  causes  to  be  hidden  or  concealed, 
or  removes  or  conveys  away,  or  deposits,  or  causes  to  be  removed  or  con- 
veyed away  from  or  deposited  in  any  place,  any  such  article  or  commodity, 
shall  be  subject  to  a  penalty  of  fifty  dollars,  together  with  the  forfeiture  of 
any  such  article  or  commodity.    [28  Stat.  L.  562.] 

.See  the  note  to  section  38  of  this  Act,  supra,  p.  217. 

Sec.  46.  [Who  to  pay  tax  —  manufacturer  defined  —  Imported  cards.] 

That  the  tax  on  playing  cards  shall  be  paid  by  the  manufacturer  thereof. 
Every  person  who  offers  or  exposes  for  sale  playing  cards,  whether  the  arti- 
cles so  offered  or  exposed  are  of  foreign  manufacture  and  imported  or  are  of 
domestic  manufacture,  shall  be  deemed  the  manufacturer  thereof,  and  sub- 
ject to  all  the  duties,  liabilities,  and  penalties  imposed  by  law  in  regard  to 
the  sale  of  domestic  articles  without  the  use  of  the  proper  stamps  denoting 
the  tax  paid  thereon,  and  all  such  articles  of  foreign  manufacture  shall,  in 
addition  to  the  import  duties  imposed  on  the  same,  be  subject  to  the  stamp 
tax  prescribed  in  this  Act.     [28  Stat.  L.  562.] 

See  the  note  to  section  38  of  this  Act,  supra,  p.  217* 


XV.  BANKS  AND  BANKERS 

Sec.  3407.  [Definition  of  words  "  bank,"  **  banker/']  Every  incor- 
porated or  other  bank,  and  every  person,  firm,  or  company  having  a  place 
of  business  where  credits  are  opened  by  the  deposit  or  collection  of  money 
or  currency,  subject  to  be  paid  or  remitted  upon  draft,  check,  or  order,  or 
where  money  is  advanced  or  loaned  on  stocks,  bonds,  bullion,  bills  of 
exchange,  or  promissory  notes,  or  where  stocks,  bonds,  bullion,  bills  of 
exchange,  or  promissory  notes  are  received  for  discount  or  for  sale,  shall  be 
regarded  as  a  bank  or  as  a  banker.    [B.  S.] 

Act  of  Jime  30,  1864,  ch.  173,  13  Stat.  L.  251  -,  Act  of  July  13,  1866,  ch.  184,  14  Stat 
L.  116. 

Sections  3407-3417  constitute  chapter  8  of  title  XXXV  of  the  Revised  Statutes. 
For  general  provisions  relating  to  taxation  of  national  hanks,  see  National  Banks. 


Clasaes  designated  as  bankers. —  There 
are  three  classes  of  persons  who,  the  stat- 
ute declares,  shall  be  considered  bankers^ 
(1)  those  who  have  a  place  of  business 
where  credits  are  opened  by  the  deposit 
or  collection  of  money  or  currency,  sub- 
ject to  be  paid  or  remitted  upon  draft, 
check,  or  order;  (2)  those  who  have  a 
place  of  business  where  money  is  advanced 
or  loaned  on  stocks,  bonds,  bullion,  bills 
of  exchange,  or  promissory  notes;  (3) 
those  who  have  a  place  of  business  where 
stocks,  bonds,  bullion,  bills  of  exchange,  or 
promissory  notes  are  received  for  discount 
or  for  sale.  Selden  v.  Equitable  Trust 
Co.,  (1877)  94  U.  S.  419,  24  U.  S.  (L.  ed.) 
249. 


Banker  and  banking  business  —  Gen- 
erally.—  Having  a  place  of  business  where 
deposits  are  received  and  paid  out  on 
checks,  and  where  money  is  loaned  upon 
security,  is  the  substance  of  the  business 
of  a  banker.  Warren  v.  Shook,  (1876) 
91  U.  S.  704,  23  U.  6.  (L.  ed.)  421. 

One  who  buys  and  sells  stock  for  his 
oustomerSf  having  a  room  or  place,  indi- 
cated by  a  sign  over  the  door,  where  his 
mail  matter  is  received,  and  where  he  is 
or  can  be  met  by  his  clients,  alid  where 
the  latter  can  deliver  stocks  to  be  sold  by 
him  or  under  his  supervision,  and  who 
employs  capital  in  the  business  of  buying 
and  selling  stocks  for  his  customers,  is  a 
banker  within  the  meaning  and  for  the 
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purposes  of  this  section.  Richmond  r. 
Blake,  (1890)  132  U.  S.  592,  10  S.  Gt. 
204,  33  U.  S.  (L.  ed.)  481.  See  Northrup 
V.  Shook,  (1872)  10  Blatchf.  243,  18  Fed. 
Gas.  No.  10,329. 

A  JtranoJi  of  a  foreign  hanking  house, 
haying  a  place  of  business  in  this  country 
where  credits  are  opened  by  deposit  of 
money,  subject  to  be  paid  or  remitted 
upon  draft,  check,  or  order,  and  where 
bills  of  exchange  are  issued  and  sold,  is 
a  banking  business  within  the  meaning  of 
this  section.  U.  S.  9.  Bank  of  Montreal, 
(1884)    21  Fed.  236. 

A  loan  and  trust  company ,  whose  prin- 
cipal business  is  as  trustee  and  receiver, 
and  who  receives  and  keeps  the  books  of 
registry  and  transfer  of  railroads  and 
other  corporations,  and  acts  as  trustee  in 
railroad  mortgages  and  other  fiduciary 
capacities,  paying  the  interest  and  divi- 
dends in  the  matters  in  which  it  acts  as 
trustee  to  the  parties  entitled  thereto 
by  its  checks  on  banks  in  which  it 
keeps  its  deposits,  and  as  a  part  of  its 
general  business  receiving  money  in  trust 
under  special  contract  for  specified  times 
and  upon  an  agreed  rate  of  interest  to  be 
allowed  therefor,  giving  in  all  cases  a  de- 
posit certificate,  is  held  to  be  conduct- 
ing a  banking  business  within  the  mean- 
ing of  this  statute.  U.  S.  v.  Farmers* 
IxMin,  etc.,  Co.,  (1886)  26  Fed.  Gas.  No. 
15,070. 

A  corporation  engaged  in  the  hueinees 
of  investing  its  own  ca/pital  in  mortgage 
securities  on  real  estate,  and  selling  such 
mortgage  securities  with  the  company's 
guaranty,  is  not  a  "  banker  *'  within  the 


meaning  of  this  section.  The  bonds  taken 
with  the  mortgages  are  mere  evidences  of 
the  debt,  and  the  money  is  advanced  or 
loaned  on  the  security  of  the  real  estate 
mortgaged,  and  not  on  the  security  of  the 
bond.  The  provision  as  to  one  who  re- 
ceives stocks  and  bonds  for  discount  or 
for  sale  does  not  include  one  who  receives 
his  own  stocks  and  bonds,  or  bills, 
or  notes,  for  discount  or  for  sale.  Selden 
V.  Equitable  Trust  Co.,  (1877)  94  U.  S. 
419,  24  U.  S.  (L.  ed.)  249.  See  (1900)  23 
Op.  Atty.-Gen.  142. 

An  investment  and  mortgage  loan  com- 
pany, an  institution  which  obtains  funds 
for  its  own  use  by  the  sale  of  its  own 
bonds,  and  of  securities  made  in  its 
favor  in  the  first  place  and  bearing  its 
own  guaranty,  is  not  a  bank  or  baiS^ing 
association.  Middlesex  Banking  Go.  v. 
Eaton,  (D.  G.  Conn.  1915)  221  Fed.  86. 

"  Whether  the  mere  business  of  buying, 
carrying,  and  selling  stocks  for  others,  on 
the  deposit  of  money  or  property  as  a 
*  margin  *  for  their  security,  would  come 
within  the  definition  in  the  statute  de- 
scribing bankers,  and,  therefore,  whether 
the  plaintiffs  in  thje  second  above  suit 
are  or  are  not  bankers,"  qusere.  Clark  v, 
Bailey,  (1874)  12  Blatchf.  166,  6  Fed. 
Gas.  No.  2,814. 

A  bank  or  banking  association  entitled 
to  deduct  interest  payments  from  its  gross 
income  imder  section  38  of  the  Act  of 
Aug.  5,  1909,  known  as  the  *'  Corporation 
Tax  Act,"  infra,  p.  265,  was  within  the 
definition  of  this  section.  See  Middlesex 
Banking  Co.  t\  Eaton,  (£>.  C.  Conn.  1915) 
221  Fed.  86. 


Sec.  3408.  [Tax  on  circnlatioii  —  repealed  as  to  tax  on  depoBits 
and  capital.]  There  shall  be  levied,  collected,  and  paid,  as  hereafter 
provided:    •    •    • 

Third.  A  tax  of  one-twelfth  of  one  per  centnm  each  month  npon  the  aver- 
age amount  of  circulation  issued  by  any  bank,  association,  corporation,  com- 
pany, or  person,  including  as  circulation  all  certified  checks  and  all  notes 
and  other  obligations  calculated  or  intended  to  circulate  or  to  be  used  as 
money,  but  not  including  that  in  the  vault  of  the  bank,  or  redeemed  and  on 
deposit  for  said  bank ;  and  an  additional  tax  of  one-sixth  of  one  per  centum 
each  month  upon  the  average  amount  of  such  circulation,  issued  as  afore- 
said, beyond  the  amount  of  ninety  per  centum  of  the  capital  of  any  such 
bank,  association,  corporation,  company,  or  person. 

In  the  case  of  banks  with  branches,  the  tax  herein  provided  shall  be 
assessed  upon  the  circulation  of  each  branch  severally,  and  the  amount  of 
capital  of  each  branch  shall  be  considered  to  be  the  amount  allotted  to  it. 
•    •    •     [R.8.] 

As  originally  enacted  this  section  contained,  preceding  the  third  paragraph  given  in 
the  text,  a  paragraph  imposing  a  tax  on  deposits,  and  one  imposing  a  tax  on  capital. 
These  were  both  repealed  by  an  Act  of  March  3,  1883,  ch.  121,  §  1,  22  Stat.  L.  488.  The 
section  also  contained,  following  the  last  paragraph  thereof  as  given  in  the  text,  a 
provision  exempting  savings  banks  from  taxation  on  deposits.  This  was  amended  by 
an  Act  of  March  1,  1879,  ch.  125,  §  22,  20  Stat.  L.  351,  but  was  superseded  by  the 
previously  cited  repealing  Act  of  March  3,  1883,  ch.  121,  f  1. 
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A  special  tax  on  bankers  was  imposed  by  the  War  Revenue  Act  of  Oct.  22,  1914, 
ch.  331,  §  3,  vol.  3,  p.  1067,  but  this  Act  has  been  repealed  by  Act  of  Sept.  8,  1916,  ch. 
463,  S  410.    See  Pamph.  Supp.  No.  8,  Fed.  Stat.  Ann.  115;  1918  Supp.  Fed.  Stat.  Ann. 


Tax  on  circulation. —  Sections  19,  20 
and  21  of  the  Act  of  Feb.  8,  1875,  infra, 
p.  225  et  seq.,  are  a  substitute  for  the  pre- 
existing provisions  of  law  as  found  in 
the  third  clause  of  the  text  section  3408. 
See  U.  S.  V.  White,  (N.  D.  N.  Y.  1884) 
19  Fed.  723. 

Purpose  of  statute. —  See  note  under 
section  19  of  the  Act  of  Feb.  8,  1875, 
ch.  36,  infrti,  p.  225. 

Notes  intended  to  circulate  as  money. — 
See  note  under  section  19  of  the  Act  of 
Feb.  8,  1875,  ch.  36,  infra,  p.  225. 

Tax  on  deposits,  under  the  provision 
of  this  section  as  originally  enacted.  See 
Oulton  V.  German  Sav.,  etc.,  Soc.,  (1872) 
17  Wall.  109,  21  U.  S.  (L.  ed.)  618;  Ger- 
man Sav.  Bank  v.  Archbold,  (1881)  104 
U.  S.  708,  26  U.  S.  (L.  ed.)  901;  Manhat- 
tan Co.  r.  Blake,  (1893)  148  U.  S.  412,  13 
S.  Ct.  640,  37  U.  S.  (L.  ed.)  504;  Stan- 
wood  V.  Green,  (1870)  2  Abb.  184,  22  Fed. 
Cas.  No.  13,301;  Metropolis  Bank  v. 
Weber,  (1889)  41  Fed.  413,  (1883)  17  Op. 
Atty.-Gen.   539. 

Tax  on  capital,  under  the  provision  of 
this   section   as  originally   enacted.     See 


Bailey  v.  Clark,  (1874)  21  Wall.  284,  22 
U.  S.  (L.  ed.)  651;  Nevada  Bank  r.  Sedg- 
wick, (1881)  104  U.  S.  Ill,  26  U.  S. 
(L.  ed.)  703;  Richmond  v.  Blake,  (1890) 
132  U.  S.  592,  10  S.  Ct.  204,  33  U.  S. 
(L.  ed.)  481;  Stanwood  r.  Green,  (1870) 
2  Abb.  184,  22  Fed.  Cas.  No.  13,301;  U. 
S.  V.  aaflin,  (1876)  14  Blatchf.  55,  25 
Fed.  Cas.  No.  14,799;  U.  S.  v.  Bank  of 
America,  (1883)  15  Fed.  730;  U.  S.  c. 
Montreal  Bank,  (1884)  21  Fed.  236; 
(1877)  16  Op.  Atty.-Gen.  218;  (1877)  15 
Op.  Atty.-Gen.  371;  (1878)  16  Op.  Atty.- 
Gen.  187;  (1883)  17  Op.  Atty.-Gen.  539; 
Schaick  r.  U.  S.,  (1886)  21  Ct.  CI.  7. 

Exemptions  on  deposits  in  savings 
banks,  under  the  provision  of  this  sec- 
tion as  originally  enacted.  See  German 
Sav.  Bank  v.  Archbold,  (1881)  104  U.  S. 
708,  26  U.  S.  (L.  ed.)  901;  (1878)  15  Op.' 
Atty.-Gen.  452;  German  Sav.  Bank  r. 
Archbold,  (1878)  15  Blatchf.  398,  10  Fed. 
Cas.  No.  5,364;  Oulton  r.  German  Sav., 
etc.,  Soc.,  (1872)  17  Wall.  109,  21  U.  S. 
(L.  ed.)  618;  Bank  for  Savings  i;.  Field, 
(1865)  3  Wall.  495,  18  U.  S.  (L.  ed.)  207. 


Sec.  3409.  [Taxes,  when  payable.]  The  taxes  provided  in  the  preced- 
ing section  shall  be  paid  semi-annually,  on  the  first  day  of  January  and  the 
first  day  of  July ;  but  the  same  shall  be  calculated  at  the  rate  per  month  as 
prescribed  by  said  section,  so  that  the  tax  for  six  months  shall  not  be  less 
than  the  aggregate  would  be  if  such  taxes  were  collected  monthly.    [R.  S.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  277;  Act  of  July  13,  1866,  ch.  184,  14 
Stat.  L.  146;  Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  256. 

Sec.  3410.  [Capital  of  banks  expired  or  converted  into  national 
banks.]  The  capital  of  any  State  bank  or  banking  association  which  has 
ceased  or  shall  cease  to  exist,  or  which  has  been  or  shall  be  converted  into  a 
national  bank,  shall  be  assumed  to  be  the  capital  as  it  existed  immediately 
before  such  bank  ceased  to  exist  or  was  converted  as  aforesaid.    [B.  8.] 

Act  of  March  3,  1865,  ch.  78,  13  Stat  L.  486;  Act  of  July  13,  1866,  ch.  184,  14 
Stat.  L.   146. 
This  section  appears  to  be  inoperative.    See  note  under  R.  S.  sec.  3408,  svpra,  p.  221. 

Sec.  3411.  [Circulationi  when  exempted  from  tax.]  Whenever  the 
outstanding  circulation  of  any  bank,  association,  corporation,  company,  or 
person  is  reduced  to  an  amount  not  exceeding  five  per  centum  of  the  char- 
tered or  declared  capital  existing  at  the  time  the  same  was  issued,  said  cir- 
culation shall  be  free  from  taxation;  and  whenever  any  bank  which  has 
ceased  to  issue  notes  for  circulation  deposits  in  the  Treasury  of  the  United 
States,  in  lawful  money,  the  amount  of  its  outstanding  circulation,  to  be 
redeemed  at  par,  under  such  regulations  as  the  Secretary  of  the  Treasury 
shall  prescribe,  it  shall  be  exempt  from  any  tax  upon  such  circulation. 
[R.  S.] 

Act  of  March  3,  1865,  ch.  78,  13  Stat.  L.  486;  Act  of  July  13,  1866,  ch.  184,  14 
Stat  L.  146. 
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Taxation  of  national  tank  drcnlation.— 
A  national  bank  wliose  outstanding  circu- 
lating notes  amount  to  less  than  five  per 
cent,  of  its  capital  is  not  exempted  from 
the  payment  of  the  half-yearly  duty  im- 
posed by  R.  S.  sec.  6214  (title  National 
Banks),  upon  the  average  amount  of  its 
notes  in  circulation,  by  the  provision  of 
the  text  section  3411,  that  the  outstand- 
ing circulation  of  any  bank,  association, 
corporation,  company,  or  person  shall  be 
free  from  taxation  when  reduced  to  an 
amount  not  exceeding  Ave  per  cent,  of  its 
capital,  although  the  latter  section  is,  by 


R.  S.  sec.  3417,  infra,  p.  226,  expressly 
made  applicable  to  national  banking  as- 
sociations} since  it  was  so  made  appli- 
cable, as  clearly  appears  from  the  legis- 
lation from  which  its  provisions  were 
drawn,  in  order  to  give  national  banks 
representing  state  banks  the  benefit  of 
the  presumption  of  loss  or  inability  to 
retire  the  circulation  of  the  state  bank 
when  ninety-five*  per  cent,  thereof  had 
been  actually  retired.  Merchants'  Nat. 
Bank  v.  U.  S.,  (1909)  214  U.  S.  33,  29 
S.  Ct.  693,  63  U.  S.  (L.  ed.)  899,  afflrm- 
ing  (1906)   42  Ct.  CI.  6. 


B.  8.  86C.  8412.    This  section  was  aa  follows: 

*  Sbc.  3412.  [Taa  on  notes  of  persons  or  state  hanks  used  as  circulation,  etc.}  Every 
national  banking  association.  State  bank,  or  State  banking  association,  shall  pay  a  tax 
of  ten  per  centum  on  the  amount  of  notes  of  any  person,  or  of  any  State  bank  or  State 
banking  association,,  used  for  circulation  and  paid  out  by  them." 

Act  of  March  3,  1865,  ch.  78,  13  Stat.  L.  484;  Act  of  July  13,  1866,  ch.  184,  14  Stat. 
L.  146;  Act  of  March  26,  1867,  ch.  8,  16  Stat.  L.  6. 

It  was  superseded  by  the  Act  of  Feb.  8,  1876,  ch.  36,  §§  19-21,  infra,  p.  226  et  seq. 

Constitutional. —  The  tax  of  ten  per 
cent,  imposed  on  state  banks  or  national 
banks  paying  out  the  notes  of  indivi4uals, 
or  state  banks  used  for  circulation,  is  not 
repugnant  to  the  Constitution  as  being 
a  direct  tax  not  apportioned  among  the 
states  nor  as  impairing  a  franchise 
granted  by  the  state.  Veazie  Bank  t?. 
Fenno,  (1869)  8  Wall.  633,  19  U.  S.  (L. 
ed.)  482. 

"  State  banking  association  "  is  used  in 
its  most  comprehensive  sense,  as  signify- 
ing any  association  of  persons  engaged  in 
the  business  of  banking  within  any  state 
—  other  than  a  "national  banking  asso- 
ciation " —  whether  constituted  under  a 
private  agreement  merely  or  formed  under 
some  fecial  or  general  act  of  the  state. 
(1874)  14  Op.  Atty.-Gen.  373. 

The  word  "  person,^'  in  the  Acts  of  1865 
and  1866,  was  held  by  the  Attorney-Gen- 
eral not  to  include  a  state  so  as  to  sub- 
ject the  circulation  of  certificates  or  re- 
ceipts subject  to  the  ten  per  cent,  tax, 
even  If  such  certificates  or  receipts  were 
''notes"  within  the  meaning  of  the  stat- 
ute.    (1867)    12  Op.  Atty.-Gen.  176. 


The  bank's  own  issues  of  paper  are  in- 
cluded within  the  provisions  of  this  sec- 
tion. "The  tax  of  ten  per  cent,  is  im- 
posed *  on  the  amount  of  notes  of  any  per- 
son, or  of  any  state  bank  or  state  banking 
association  used  for  circulation  and  paid 
out'  by  any  bank  or  banking  association. 
To  construe  this  as  meaning  notes  other 
than  its  own  issue  would  be  to  interpolate 
an  exception  in  the  law,  which  is  not 
found  in  it,  and  which  would  tend  to  de- 
feat its  object  if  it  were  found  in  it." 
Deposit  Sav.  Assn.  v.  Marks,  (1877)  3 
Woods  553,  7  Fed.  Cas.  No.  3,812.  See 
also  (1872)  14  Op.  Atty.-Gen.  98;  Deposit 
Sav.  Assn.  v.  Mayer,  (1876)  7  Fed.  Cas. 
No.  3,813,  in  which  case  the  court  said: 
"The  fact  that  Congress  at  subsequent 
sessions  sought  to  pass  and  did  ultimately 
pass  an  Act  approved  Feb.  8,  1875  [infra, 
p.  225],  which  imposed  in  terms  upon  the 
banks  this  tax  of  ten  per  cent,  upon  their 
own  notes  used  for  circulation,  is  not 
conclusive  against  the  construction  given. 
This  might  seem  to  be  regarded  as  going 
to  show  the  intention  of  Congress  in  the 
first  instance." 


B.  S.  sac.  3413.     This  section  was  as  follows: 

"Sec.  3413.  [Taa  on  notes  of  town,  city,  or  municipal  corporations,  paid  out  by 
hanks,  etc.]  Every  national  banking  association,  State  bank,  or  banker,  or  asso- 
ciation, shall  pay  a  tax  of  ten  per  centum  on  the  amount  of  notes  of  any  town,  city, 
or  municipal  corporation,  paid  out  by  them." 

Act  of  March  26,  1867,  ch.  8,  16  Stat.  L.  6. 

It  was  superseded  by  the  Act  of  Feb.  8,  1876,  ch.  36,  §§  19-21,  infra,  p.  225  et  seq. 

Constitutional. — ^"The  tax  thus  laid  is      banker  who  helps  to  keep  up  the  use  by 


not  on  the  obligation,  but  on  its  use  in  a 
particular  way.  As  against  the  United 
States,  a  state  municipality  has  no  right 
to  put  its  notes  in  circulation  as  money. 
It  may  execute  its  obligations,  but  cannot, 
against  the  will  of  Congress,  make  tliem 
money.  The  tax  is  on  the  notes  paid  out, 
that  is,  made  use  of  as  a  circulating 
medium.  Such  a  use  is  against  the  policy 
of    the    United    States.      Therefore    the 


paying  them  out,  that  is,  employing  them 
as  the  equivalent  of  money  in  discharging 
his  obligations,  is  taxed  for  what  he  does. 
The  taxation  was  no  doubt  intended  to 
destroy  the  use;  but  that,  as  has  just 
been  seen,  Congress  had  the  power  to  do." 
Merchants*  Nat.  Bank  t?.  U.  S.,  (1879^ 
101  U.  S.  1,  25  U.  S.  (L.  ed.)  979.  See 
also  Veazie  Bank  r.  Fenno,  (1869)  8  Wall. 
533,  19  U.  S.  (L.  ed.)  482. 
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Sec.  3414.  [Banks'  and  bankers'  monthly  returns.]  A  true  and  com- 
plete return  of  the  monthly  amount  of  circulation,  of  deposits,  and  of  capi- 
tal, as  aforesaid,  and  of  the  monthly  amount  of  notes  of  persons,  town,  city, 
or  municipal  corporation.  State  banks,  or  State  banking  associations  paid 
out  as  aforesaid  for  the  previous  six  months,  shall  be  made  and  rendered  in 
duplicate  on  the  first  day  of  December  and  the  first  day  of  June,  by  each 
of  such  banks,  associations,  corporations,  companies,  or  persons,  with  a 
declaration  annexed  thereto,  under  the  oath  of  such  person,  or  of  the  presi- 
dent or  cashier  of  such  bank,  association,  corporation,  or  company,  in  such 
form  and  manner  as  may  be  prescribed  by  the  Commissioner  of  Internal 
Revenue,  that  the  same  contains  a  true  and  faithful  statement  of  the 
amounts  subject  to  tax,  as  aforesaid ;  and  one  copy  shall  be  transmitted  to 
the  collector  of  the  district  in  which  any  such  bank,  association,  corporation, 
or  company  is  situated,  or  in  which  such  person  has  his  place  of  business, 
and  one  copy  to  the  Commissioner  of  Internal  Revenue.    [B.  S,] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  278;  Act  of  July  13,  1866,  ch.  184,  14 
Stat.  L.  147;  Act  of  March  26,  1867,  ch.  8,  16  Stat.  L.  6;  Act  of  Jiine  6,  1872,  ch.  316, 
17  Stat.  L.  256;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  403. 

The  provisions  of  this  section  relating  to  a  return  of  the  amount  of  depoeits  and  of 
capital  were  superseded  by  the  repeal  of  taxes  on  deposits  and  capital  by  the  Act  of 
March  3,  1883,  ch.  121,  22  Stat.  L.  488.    See  the 'note  to  R.  S.  sec.  3408.  supra,  p.  221. 

Further  provisions  relating  to  returns  of  circulation  were  made  by  the  Act  of 
Feb.  8,  1875,  ch.  36,  §  21,  infra,  p.  227. 

Sec.  341 5.  [In  default  of  return,  Commissioner  to  estimate,  etc.]    In 

default  of  the  returns  provided  in  the  preceding  section,  the  amount  of  cir- 
culation, deposit,  capital,  and  notes  of  persons,  town,  city,  and  municipal 
corporations,  State  banks,  and  State  banking  associations  paid  out,  as  afore- 
said, shall  be  estimated  by  the  Commissioner  of  Internal  Bevenue,  upon  the 
best  information  he  can  obtain.  And  for  any  refusal  or  neglect  to  make 
return  and  payment,  any  such  bank,  association,  corporation,  company,  or 
person  so  in  default  shall  pay  a  penalty  of  two  hundred  dollars,  besides  the 
additional  penalty  and  forfeitures  provided  in  other  cases.    [R,  8,]  * 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  278;  Act  of  July  13,  1866,  ch.  184,  14 
Stat.  L.  146;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  402. 
As  to  returns  of  deposits  and  capital,  see  the  note  to  the  preceding  R.  8.  sea  3414. 


PenaHy. —  The  penalty  imposed  by  the 
statute  is  only  one  penalty  for  all  neglects 
or  defaults  prior  to  the  commencement  of 
the  suit,  and  is  not  imposed  for  each  and 
every  refusal  or  neglect,  but  for  any  re- 
fusal or  neglect.  "  Nor  is  the  case  varied 
by  the  fact  that  the  tax  is  required  to  be 
paid  each  month  upon  deposits  and  each 
month  upon  capital,  and  that  the  return 
of  deposits  and  capital  is  required  to  be 
made  monthly."  U.  S.  v.  New  York 
Guaranty,  etc.,  Co.,  (1875)  8  Ben.  269,  27 


Fed.  Gas.  No.  15,872.  See  also  U.  S.  V. 
Erie  R.  Co.,  (1877)  9  Ben.  67,  26  Fed. 
Gas.  No.  15,056. 

Statute  of  limitations. —  It  does  not  ap- 
pear to  be  necessary  that  resort  should 
be  had  by  the  government  to  '*  suit  or 
prosecution,"  within  the  meaning  of  sec- 
tion 1047,  R.  S.  (title  Fines,  Penalties 
AND  FoBFEiTUBES ) ,  in  order  to  a  recovery 
of  the  penalty.  (1897)  21  Op.  Atty.-Gen. 
564. 


Sec.  341 6.  [State  banks  converted  into  national  banks  —  returns,  how 
made.]  Whenever  any  State  bank  or  banking  association  has  been  con- 
verted into  a  national  banking  association,  and  such  national  banking  asso- 
ciation has  assumed  the  liabilities  of  such  State  bank  or  banking  association, 
including  the  redemption  of  its  bills,  by  any  agreement  or  understanding 
whatever  with  the  representatives  of  such  State  bank  or  banking  association, 
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such  national  banking  association  shall  be  held  to  make  the  required  return 
and  payment  on  the  circulation  outstanding,  so  long  as  such  circulation  shall 
exceed  five  per  centum  of  the  capital  before  such  conversion  of  such  State 
bank  or  banking  association.    [12.  S.] 

Act  of  March  3,  1866,  ch.  78,  13  Stat.  L.  486;  Act  of  July  13,  1866,  ch.  184,  14  Stat. 
L,  146. 
See  note  under  R.  S.  sec.  3414,  supra,  p.  224. 

Sec.  3417.  [Provisions  for  bank  tax  and  returns  not  to  apply  to 
national  banks.]  The  provisions  of  this  chapter,  relating  to  the  tax  on  the 
deposits,  capital,  and  circulation  of  banks,  and  to  their  returns,  except  as 
contained  in  sections  thirty-four  hundred  and  ten,  thirty-four  hundred  and 
eleven,  thirty-four  hundred  and  twelve,  thirty-four  hundred  and  thirteen, 
and  thirty-four  hundred  and  sixteen,  and  such  parts  of  sections  thirty-four 
hundred  and  fourteen,  and  thirty-four  hundred  and  fifteen  as  relate  to  the 
tax  of  ten  per  centum  on  certain  notes,  shall  not  apply  to  associations  which 
are  taxed  under  and  by  virtue  of  Title  **  National  Banks."    [R.  8.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  278;  Act  of  July  13,  1866,  ch.  184,  14 
Stat.  L.   146. 

The  words  "  thirty-four  hundred  and  thirteen  "  were  added  by  Act  of  Feb.  18,  1876, 
ch.  80,  18  Stat.  L.  319. 

As  to  the  tax  on  deposits  and  capital,  see  the  note  to  R.  S.  sec.  3408,>upra,  p.  221. 

For  proYisions  relating  to  tax  on  circulation  of  national  baAks,  see  National  Bakks. 


Sec.  19.  [Tax  on  circulating  notes.]  That  every  person,  firm,  associa- 
tion other  than  national  bank  associations,  and  every  corporation,  State 
bank,  or  State  banking  association,  shall  pay  a  tax  of  ten  per  centnm  on  the 
amount  of  their  own  notes  used  for  circulation  and  paid  out  by  them.  [18 
Stat.  L,  311,] 

This  and  the  following  sections  20  and  21  are  from  the  Act  of  Feb.  8,  1875,  ch.  36, 
to  amend  existing  customs  and  internal-revenue  laws,  and  for  other  purposes. 

The  provisions  of  this  Act  superseded  those  of  R.  S.  sees.  3412,  3413,  noted  aupra, 
p.  223. 


Purpose  of  statute. —  Reviewing  the 
legislation  on  the  general  subject  the  court 
in  Hollister  v,  Zion's  Co-operative  Mer- 
cantile Inst.,  (1884)  111  U.  S.  62,  4  S.  Ct. 
263,  28  U.  S.  (L.  ed.)  352,  said:  "It 
was  no  doubt  the  purpose  of  Congress,  in 
imposing  the  tax,  to  provide  against  com- 
petition with  the  established  national 
currency,  for  circulation  as  money." 

**  The  main  object  of  all  the  federal 
legislation  on  this  subject  was  to  secure 
for  the  national  currency  the  exclusive 
use  in  the  United  States  as  a  circulating 
medium;  and  this  object  was  sought  to 
be  effected  by  imposing  upon  all  com- 
petitive paper  money  such  a  tax  as  would 
make  its  issue  unprofitable."  (1897)  21 
0pp.  Atty.-Gen.  668. 

The  purpose  of  the  tax  on  state  bank 
circulation  was  revenue,  coupled  with  the 
policy  of  ultimately  compelling  the  re- 
tirement of  state  bank  notes.  Merchants' 
Nat.  Bank  v.  U.  S.,  (1906)  42  Ct.  CI.  6, 


affirmed  (1909)  214  U.  S.  33,  29  S.  CM;. 
693,  63  U.  S.  (L.  ed.)  900. 

Effect  as  to  R.  S.  sec.  341a. — "  The  effect 
of  the  Act  of  Feb.  8,  1875,  now  under  con- 
sideration, was  to  extend  section  3412 
[noted  supra,  p.  223],  which  included  only 
banks  and  banking  associations,  to  all 
persons,  firms,  associations,  and  corpora^ 
tions.  The  subject  matter  of  the  tax,  to 
wit,  '  notes  used  for  circulation  paid  out 
by  them,*  remains  the  same."  Hollister 
V.  Zion's  Co-operative  Mercantile  Inst., 
(1884)  111  U.  S.  62,  4  S.  Ct.  263,  28  U. 
S.  (L.  ed.)  352. 

Notes  intended  to  circulate  as  money  — 
Notes  payable  in  fnerohandise. —  Notes  to 
bearer  for  a  given  sum,  payable  in  mer- 
chandise at  retail,  paid  out  and  used  as 
circulation,  were  held  not  to  be  "  notes  " 
within  the  meaning  of  this  section.  Hol- 
lister V.  Zion's  Co-operative  Mercantile 
Inst.,  (1884)  111  U.  S.  62,  4  S.  Ct.  263,  28 
U.   S.    (L.   ed.)    352,   foUowing  U.   S.   v. 
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a  label,  on  which  shall  be  printed,  besides  the  number  of  the  manufactory  and 
the  district  in  which  it  is  situated,  these  words:  **  Notice. —  The  manufacr 
turer  of  the  white  phosphorus  matches  herein  contained  has  complied  with 
all  the  requirements  of  law.  Every  person  is  cautioned  not  to  use  again  the 
stamps  on  the  packages  herein  contained  under  the  penalty  provided  by 
law  in  such  cases."  Every  manufacturer  of  white  phosphorus  matches  who 
neglects  to  affix  such  label  to  any  original  package  containing  stamped  pack- 
ages of  white  phosphorus  matches  made  by  him  or  sold  or  removed  by  or 
for  him,  and  every  person  who  removes  any  such  label  so  affixed  from  any 
such  original  package,  shall  be  fined  not  more  than  fifty  dollars  for  each 
package  in  respect  of  which  such  offense  is  committed.    [37  Stat.  L.  83. \ 

Sec.  13.  [Oeneral  penalty.]  That  if  any  manufacturer  of  white  phos- 
phorus matches,  or  any  importer  or  exporter  of  matches,  shall  omit,  neglect, 
or  refuse  to  do  or  cause  to  be  done  any  of  the  things  required  by  law  in 
carrying  on  or  conducting  his  business,  or  shall  do  anything  by  this  Act 
prohibited,  if  there  be  no  specific  penalty  or  punishment*  imposed  by  any 
other  section  of  this  Act  for  the  neglecting,  omitting,  or  refusing  to  do,  or 
for  the  doing  or  causing  to  be  done,  the  thing  required  or  prohibited,  he 
shall  be  fined  one  thousand  dollars  for  each  offense,  and  all  the  white  phos- 
phorus matches  owned  by  him  or  in  which  he  has  any  interest  as  owner  shall 
be  forfeited  to  the  United  States.    [37  Stat.  L.  83.] 

Sec.  14.  [Becovery  of  flneB,  etc.]  That  all  fines,  penalties,  and  for- 
feitures imposed  by  this  Act  may  be  recovered  in  any  court  of  competent 
jurisdiction.     [37  Stat.  L.  83.] 

Sec.  15.  [Begnlations.]  That  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  make  all  needful 
regulations  for  the  carrying  into  effect  of  this  Act.    [37  Stat.  L.  83.] 

Sec.  16.  [Internal  revenue  provisions  and  penalties  made  applicable.] 

That  sections  thirty-one  hundred  and  sixty-four  to  thirty-one  hundred  and 
seventy-seven,  thirty-one  hundred  and  seventy-nine  to  thirty-two  hundred 
and  forty-three,  thirty-three  hundred  and  forty-six  as  amended,  thirty-four 
hundred  and  twenty-nine  as  amended,  thirty-four  hundred  and  forty-five 
to  thirty-four  hundred  and  forty-eight,  thirty-four  hundred  and  fifty  to 
thirty-four  hundred  and  sixty-three,  all  inclusive,  of  the  Bevised  Statutes 
of  the  United  States,  and  all  other  provisions  and  penalties  of  existing  law 
relating  to  internal  revenue  so  far  as  applicable,  are  hereby  made  to  extend 
to  and  include  and  apply  to  the  taxes  imposed  by  this  Act  and  to  the  articles 
upon  which  and  to  the  persons  upon  whom  they  are  imposed.  [37  Stat, 
L.  83.] 

Sec.  17.  [Effect.]  That  this  Act  shall  take  effect  on  July  first,  nineteen 
hundred  and  thirteen,  except  as  previously  provided  in  this  Act ;  and  except 
as  to  its  application  to  the  sale  or  removal  of  white  phosphorus  matches  by 
the  manufacturers,  as  to  which  it  shall  take  effect  on  January  first,  nineteen 
hundred  and  fifteen.    [37  Stat.  L.  84.] 
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XIV.   PLATING   CABDS. 

Seo.  38.  [Stamp  tax  on  plajring  cards  —  regulations.]  That  on  and 
after  the  first  day  of  August,  eighteen  hundred  and  ninety-four,  there  shall 
be  levied,  collected,  and  paid,  by  adhesive  stamps,  a  tax  of  two  cents  for 
and  upon  every  pack  of  playing  cards  containing  not  more  than  fifty-four 
cards,  manufactured  and  sold  or  removed,  and  also  upon  every  pack  in  the 
stock  of  any  dealer  on  and  after  that  date ;  and  the  Commissioner  of  Inter- 
nal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  shall  make 
regulations  as  to  dies  and  adhesive  stamps.    [28  Stat.  L.  560,] 

This  and  the  foUowing  sections  3&«47  are  from  the  Act  of  Aug.  27,  1894,  ch.  349, 
entitled  ''An  Act  to  reduce  taxation,  to  provide  revenue  for  the  Government,  and  for 
other  purposes." 

Schedule  A  foUowing  R.  S.  sec.  3437  (noted  infra,  p.  285)  provided  for  a  tax  on 
playing  cards,  on  '^  every  pack  not  exceeding  fifty-two  cards  in  number,  irrespective  of 
price  or  value,  five  cents.^*  H.  S.  sec.  3419  provided  for  the  levy  of  a  tax  on  the 
articles  mentioned  in  schedule  A.  R.  S.  sec.  3419  and  schedule  A  were  repealed  by  the 
Act  of  March  3,  1883,  ch.  121,  §  1,  22  Stat.  L.  488. 

Construction  of  statute. — A  dealer  may  packs  for  sale  in  new  wrappings  without 
not  reassemble  cards  from  nadcs  that  have  restamping.  U.  S.  v,  Neustaedter,  (1906) 
paid  the  tax  and.  offer  tine  reassembled       149  Fed.  1010. 

Sec.  39.  [Cancellation  of  stamps  —  penalty.]  That  in  all  cases  where 
an  adhesive  stamp  is  used  for  denoting  the  tax  imposed  by  this  Act  upon 
playing  cards,  except  as  hereinafter  provided,  the  person  using  or  affixing 
the  same  shall  write  thereon  the  initials  of  his  name  and  the  date  on  which 
such  stamp  is  attached  or  used,  so  that  it  may  not  again  be  used.  And 
every  person  who  fraudulently  makes  use  of  an  adhesive  stamp  to  denote 
any  tax  imposed  by  this  Act  without  so  effectually  canceling  and  obliterat- 
ing such  stamp  shall  forfeit  the  sum  of  fifty  dollars.  The  Commissioner  of 
Internal  Revenue  is  authorized  to  prescribe  such  method  for  the  cancellation 
of  stamps  as  substitute  for,  or  in  addition  to  the  method  prescribed  in  this 
section  as  he  may  deem  expedient  and  effectual.  And  he  is  authorized,,  in 
his  discretion,  to  make  the  application  of  such  method  imperative  upon  the 
manufacturers  of  playing  cards.    [28  Stat.  L.  560.] 

6ee  the  note  to  the  preceding  section  88  of  this.  Act. 

Sbo.  40.  [Hannf actnrerg  to  r^fister.]  That  every  manufacturer  of  play- 
ing cards  shall  register  with  the  collector  of  the  district  his  name  or  style, 
place  of  residence,  trade,  or  business,  and  the  place  where  such  business  is 
to  be  carried  on,  and  a  failure  to  register  as  herein  provided  and  required 
shall  subject  such  person  to  a  penalty  of  fifty  dollars.    [28  Stat.  L.  560.] 

See  the  note  to  section  38  of  this  Act,  given  above. 

Sec.  41.  [Stamps,  how  prepared,  famished,  sold  and  acoonnted  for.] 

That  the  Commissioner  of  Internal  Revenue  shall  cause  to  be  prepared,  for 
payment  of  the  tax  upon  playing  cards,  suitable  stamps  denoting  the  tax 
thereon.  Such  stamps  shall  be  furnished  to  collectors  requiring  them,  and 
collectors  shall,  if  there  be  any  manufacturers  of  playing  cards  within  their 
respective  districts,  keep  on  hand  at  all  times  a  supply  equal  in  amount  to 
two  months'  sales  thereof,  and  shall  sell  the  same  only  to  such  manufac- 
turers as  have  registered  as  required  by  law  and  to  importers  of  playing 
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cards,  who  are  required  to  affix  the  same  to  imported  playing  cards,  and  to 
persons  who  are  required  by  law  to  affix  the  same  to  stocks  of  playing  cards 
on  hand  when  the  tax  thereon  imposed  first  takes  effect.  Every  collector 
shall  keep  an  account  of  the  number  and  denominate  values  of  the  stamps 
sold  by  him  to  each  manufacturer  and  to  other  persons  above  described. 
[28  Stat  L.  560.] 

See  the  note  to  section  38  of  this  Act,  supra,  p.  217. 

Sec.  42.  [Forging   or   counterfeiting   stamps,   dies,    etc. — removing, 
re-using,  and  selling  stamps  —  penalty  —  evidence.]    That  if  any  person 
shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited, 
any  stamp,  die,  plate,  or  other  instrument,  or  any  part  of  any  stamp,  die, 
plate,  or  other  instrument  which  shall  have  been  provided  or  may  hereafter 
be  provided,  made,  or  used  in  pursuance  of  the  provisions  of  this  Act  or  of 
any  previous  provisions  of  law  on  the  same  subjects,  or  shall  forge,  counter- 
feit, or  resemble,  or  cause  or  procure  to  be  forged,   counterfeited,  or 
resembled  the  impression  or  any  part  of  the  impression  of  any  such  stamp, 
die,  plate,  or  other  instrument,  as  aforesaid,  upon  any  paper,  or  shall  stamp 
or  mark  or  cause  or  procure  to  be  stamped  or  marked  any  paper  with  any 
such  forged  or  counterfeited  stamp,  die,  plate,  or  other  instrument  or  part 
of  any  stamp,  die,  plate,  or  other  instrument,  as  aforesaid,  with  intent  to 
defraud  the  United  States  of  any  of  the  taxes  hereby  imposed  or  any  part 
thereof;  or  if  any  person  shall  utter,  or  sell,  or  expose  to  sale  any  paper, 
article,  or  thing  having  thereupon  the  impression  of  any  such  counterfeited 
stamp,  die,  plate,  or  other  instrument,  or  any  part  of  any  stamp,  die,  plate, 
or  other  instrument,  or  any  such  forged,  counterfeited,  or  resembled  impres- 
sion, or  part  of  impression,  as  aforesaid,  knowing  the  same  to  be  forged, 
counterfeited,  or  resembled ;  or  if  any  person  shall  knowingly  use  or  permit 
the  use  of  any  stamp,  die,  plate,  or  other  instrument  which  shall  have  been 
so  provided,  made,  or  used,  as  aforesaid,  with  intent  to  defraud  the  United 
States ;  or  if  any  person  shall  fraudulently  cut,  tear,  or  remove,  or  cause  or 
procure  to  be  cut,  torn,  or  removed,  the  impression  of  any  stamp,  die,  plate,  or 
other  instrument,  which  shall  have  been  provided,  made,  or  used  in  pursu- 
ance of  this  Act,  or  of  any  previous  provisions  of  law  on  the  same  subjects, 
from  any  paper,  or  any  instrument  or  writing  charged  or  chargeable  with  any 
of  the  taxes  imposed  by  law ;  or  if  any  person  shall  fraudulently  use,  join, 
fix,  or  place,  or  cause  to  be  used,  joined,  fixed,  or  placed,  to,  with,  or  upon 
any  paper,  or  any  instrument  or  writing  charged  or  chargeable  with  any 
of  the  taxes  hereby  imposed,  any  adhesive  stamp,  or  the  impression  of  any 
stamp,  die,  plate,  or  other  instrument,  which  shall  have  been  provided,  made, 
or  used  in  pursuance  of  law,  and  which  shall  have  been  cut,  torn,  or  removed 
from  any  other  paper  or  any  instrument  or  writing  charged  or  chargeable 
with  any  of  the  taxes  imposed  by  law;  or  if  any  person  shall  willfully 
remove  or  cause  to  be  removed,  alter  or  cause  to  be  altered,  the  canceling 
or  defacing  marks  on  any  adhesive  stamp,  with  intent  to  use  the  same,  or 
to  cause  the  use  of  the  same,  after  it  shall  have  been  once  used,  or  shall 
knowingly  or  willfully  sell  or  buy  such  washed  or  restored  stamps  or  offer 
the  same  for  sale,  or  give  or  expose  the  same  to  any  person  for  use,  or  know- 
ingly use  the  same,  or  prepare  the  same  with  intent  for  the  further  use 
thereof;  or  if  any  person  shall  knowingly  and  without  lawful  excuse  (the 
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proof  whereof  shall  lie  on  the  person  accused)  have  in  his  possession  any 
washed,  restored,  or  altered  stamps,  which  have  been  removed  from  any 
article,  paper,  instrument,  or  writing,  then,  and  in  every  such  case,  every 
person  so  offending,  and  every  person  knowingly  and  willfully  aiding,  abet- 
ting, or  assisting  in  committing  any  such  offense  as  aforesaid,  shall,  on  con- 
viction thereof,  forfeit  the  said  counterfeit,  washed,  restored,  or  altered 
stamps  and  the  articles  upon  which  they  are  placed  and  be  punished  by 
fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment  and  confine- 
ment to  hard  labor  not  exceeding  five  years,  or  both,  at  the  discretion  of  the 
court.  And  the  fact  that  any  adhesive  stamp  so  bought,  sold,  offered  for 
sale,  used,  or  had  in  possession  as  aforesaid,  has  been  washed  or  restored  by 
removing  or  altering  the  canceling  or  defacing  marks  thereon,  shall  be 
prima-facie  proof  that  such  stamp  has  been  once  used  and  removed  by  the 
possessor  thereof  from  some  paper,  instrument,  or  writing  charged  with 
taxes  imposed  by  law,  in  violation  of  the  provisions  of  this  section.  [28 
Stat.  L,  561.] 

See  the  note  to  section  38  of  this  Act,  supra,  p.  217. 

This  section  is  a  re-enactment,  with  but  slight  change,  of  R.  S.  sec.  3429,  as  amended 
by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  248,  and  an  Act  of  March  1,  1879,  ch. 
125,  20  Stat.  L.   349. 

Sec.  43.  [Making,  selling,  or  removing  unstamped  cards  —  export  with- 
ont  tax.]  That  whenever  any  person  makes,  prepares,  and  sells  or  removes 
for  consumption  or  sale,  playing  cards,  whether  of  domestic  manufacture 
or  imported,  upon  which  a  tax  is  imposed  by  law,  without  affixing  thereto  an 
adhesive  stamp  denoting  the  tax  before  mentioned,  he  shall  incur  a  penalty 
of  fifty  dollars  for  every  omission  to  affix  such  stamp :  Provided,  That  play- 
ing cards  may  be  removed  from  the  place  of  manufacture  for  export  to  a 
foreign  country,  without  payment  of  tax,  or  affixing  stamps  thereto,  under 
such  regulations  and  the  filing  of  such  bonds  as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may 
prescribe.    [28  Stat.  L.  562.] 

See  the  note  to  section  38  of  this  Act,  supra,  p.  217. 

Sec.  44.  [Removing  stamps  —  re-using  stamp  or  wrapper  —  penalty.] 
That  every  manufacturer  or  maker  of  playing  cards  who,  after  the  same 
are  so  made,  and  the  particulars  hereinbefore  required  as  to  stamps  have 
been  complied  with,  takes  off,  removes,  or  detaches,  or  causes,  or  permits,  or 
suffers  to  be  taken  off,  or  removed,  or  detached,  any  stamp,  or  who  uses  any 
stamp,  or  any  wrapper  or  cover  to  which  any  stamp  is  affixed,  to  cover  any 
other  article  or  commodity  than  that  originally  contained  in  such  wrapper 
or  cover,  with  such  stamp  when  first  used,  with  the  intent  to  evade  the  stamp 
duties,  shall,  for  every  such  article,  respectively,  in  respect  of  which  any 
such  offense  is  committed,  be  subject  to  a  penalty  of  fifty  dollars,  to  be 
recovered  together  with  the  costs  thereupon  accruing;  and  every  such 
article  or  commodity  as  aforesaid  shall  also  be  forfeited.    [28  Stat.  L,  562>] 

See  the  note  to  section  38  of  this  Act,  supra,  p.  217. 

Skc.  45.  [Selling  without  stamps  —  concealing  cards  —  penalty.]  That 
3very  maker  or  manufacturer  of  playing  cards  who,  to  evade  the  tax  or 
duty  chargeable  thereon,  or  any  part  thereof,  sells,  exposes  for  sale,  sends 
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out,  removes,  or  delivers  any  playing  cards  before  the  duty  thereon  has  been 
fully  paid,  by  affixing  thereon  the  proper  stamp,  as  provided  by  law,  or  who, 
to  evade  as  aforesaid,  hides  or  conceals,  or  causes  to  be  hidden  or  concealed, 
or  removes  or  conveys  away,  or  deposits,  or  causes  to  be  removed  or  con- 
veyed away  from  or  deposited  in  any  place,  any  such  article  or  commodity, 
shall  be  subject  to  a  penalty  of  fifty  dollars,  together  with  the  forfeiture  of 
any  such  article  or  commodity.    [26  Siat.  L.  562.] 

See  the  note  to  section  38  of  this  Act,  supra,  p.  217. 

Sec.  46.  [Who  to  pay  tax  —  manufacturer  defined  —  imported  cards.] 

That  the  tax  on  playing  cards  shall  be  paid  by  the  manufacturer  thereof. 
Every  person  who  offers  or  exposes  for  sale  playing  cards,  whether  the  arti- 
cles so  offered  or  exposed  are  of  foreign  manufacture  and  imported  or  are  of 
domestic  manufacture,  shall  be  deemed  the  manufacturer  thereof,  and  sub- 
ject to  all  the  duties,  liabilities,  and  penalties  imposed  by  law  in  regard  to 
the  sale  of  domestic  articles  without  the  use  of  the  proper  stamps  denoting 
the  tax  paid  thereon,  and  all  such  articles  of  foreign  manufacture  shall,  in 
addition  to  the  import  duties  imposed  on  the  same,  be  subject  to  the  stamp 
tax  prescribed  in  this  Act.     [28  Stat.  L.  562.] 

8ee  the  note  to  seetion  38  of  this  Act,  supra,  p.  217» 


XV.  BANES  AND  BANKEB8 

Sec.  3407.  [Definition  of  words  "  bank,"  "  banker/']  Every  incor- 
porated or  other  bank,  and  every  person,  firm,  or  company  having  a  place 
of  business  where  credits  are  opened  by  the  deposit  or  collection  of  money 
or  currency,  subject  to  be  paid  or  remitted  upon  draft,  check,  or  order,  or 
where  money  is  advanced  or  loaned  on  stocks,  bonds,  bullion,  bills  of 
exchange,  or  promissory  notes,  or  where  stocks,  bonds,  bullion,  bills  of 
exchange,  or  promissory  notes  are  received  for  discount  or  for  sale,  shall  be 
regarded  as  a  bank  or  as  a  banker.    [B.  8.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  251 ;  Act  of  July  13,  1866,  ch.  184,  14  Stat 
L.  116. 

Sections  3407-3417  constitute  chapter  8  of  title  XXXV  of  the  Revised  Statutes. 
For  general  provisions  relating  to  taxation  of  national  banks,  see  National  Banks. 


Classes  designated  as  bankers. —  There 
are  three  classes  of  persons  who,  the  stat- 
ute declares,  shall  be  considered  bankers^ 
(1)  those  who  have  a  place  of  business 
where  credits  are  opened  by  the  deposit 
or  collection  of  money  or  currency,  sub- 
ject to  be  paid  or  remitted  upon  draft, 
check,  or  order;  (2)  those  who  have  a 
place  of  business  where  money  is  advanced 
or  loaned  on  stocks,  bonds,  bullion,  bills 
of  exchange,  or  promissory  notes;  (3) 
those  who  have  a  place  of  business  where 
stocks,  bonds,  bullion,  bills  of  exchange,  or 
promissory  notes  are  received  for  discount 
or  for  sale.  Selden  v.  Equitable  Trust 
Co.,  (1877)  94  U.  S.  419,  24  U.  S.  (L.  ed.) 
249. 


Banker  and  banking  business  —  Gen- 
erally.—  Having  a  place  of  business  where 
deposits  are  received  and  paid  out  on 
checks,  and  where  money  is  loaned  upon 
security,  is  the  substance  of  the  business 
of  a  banker.  Warren  v.  Shook,  (1875) 
91  U.  S.  704,  23  U.  S.  (L.  ed.)  421. 

One  who  buys  and  sells  stock  for  his 
oustomers,  having  a  room  or  place,  indi- 
cated by  a  sign  over  the  door,  where  his 
mail  matter  is  received,  and  where  he  is 
or  can  be  met  by  his  clients,  and  where 
the  latter  can  deliver  stocks  to  be  sold  by 
him  or  under  his  supervision,  and  who 
employs  capital  in  the  business  of  buying 
and  selling  stocks  for  his  customers,  is  a 
banker  within   the  meaning  and  for  the 
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purposes  of  this  section.  Richmond  r. 
Blake,  (1890)  132  U.  S.  692,  10  S.  Ct. 
204,  33  U.  S.  (L.  ed.)  481.  See  Northrup 
17.  Shook,  (1872)  10  Blatchf.  243,  18  Fed. 
Cas.  No.  10,329. 

A  WoncJi  of  a  foreign  hanking  house, 
having  a  place  of  business  in  this  country 
where  credits  are  opened  by  deposit  of 
money,  subject  to  be  paid  or  remitted 
upon  draft,  check,  or  order,  and  where 
bills  of  exchange  are  issued  and  sold,  is 
a  banking  business  within  the  meaning  of 
this  section.  U.  S.  v.  Bank  of  Montreal, 
(1884)   21  Fed.  236. 

A  loan  and  trust  company,  whose  prin- 
cipal business  is  as  trustee  and  receiver, 
and  who  receives  and  keeps  the  books  of 
registry  and  transfer  of  railroads  and 
other  corporations,  and  acts  as  trustee  in 
railroad  mortgages  and  other  fiduciary 
capacities,  paying  the  interest  and  divi- 
dends in  the  matters  in  which  it  acts  as 
trustee  to  the  parties  entitled  thereto 
by  its  checks  on  banks  in  which  it 
keeps  its  deposits,  and  as  a  part  of  its 
general  business  receiving  money  in  trust 
under  special  contract  for  specified  times 
and  upon  an  agreed  rate  of  interest  to  be 
allowed  therefor,  giving  in  all  cases  a  de- 
posit certificate,  is  held  to  be  conduct- 
ing a  banking  business  within  the  mean- 
ing of  this  statute.  U.  S.  v.  Farmers' 
I^an,  etc.,  Co.,  (1886)  25  Fed.  Cas.  No. 
15,070. 

A  corporation  engaged  in  the  business 
of  investing  its  own  capital  in  mortgage 
securities  on  real  estate,  and  selling  such 
mortgage  securities  with  the  company's 
guaranty,  is'  not  a  "  banker  "  within  the 


meaning  of  this  section.  The  bonds  taken 
with  the  mortgages  are  mere  evidences  of 
the  debt,  and  the  money  is  advanced  or 
loaned  on  the  security  of  the  real  estate 
mortgaged,  and  not  on  the  security  of  the 
bond.  The  provision  as  to  one  who  re- 
ceives stocks  and  bonds  for  discount  or 
for  sale  does  not  include  one  who  receives 
his  own  stocks  and  bonds,  or  bills, 
or  notes,  for  discount  or  for  sale.  Selden 
V.  Equitable  Trust  Co.,  (1877)  94  U.  S. 
419,  24  U.  S.  (L.  ed.)  249.  See  (1900)  23 
Op.  Atty.-Gen.  142. 

An  investment  o/nd  mortgage  loan  com- 
pany, an  institution  which  obtains  funds 
for  its  own  use  by  the  sale  of  its  own 
bonds,  and  of  securities  made  in  its 
favor  in  the  first  place  and  bearing  its 
own  guaranty,  is  not  a  bank  or  banJcing 
association.  Middlesex  Banking  Co.  v. 
Eaton,  (D.  C.  Conn.  1915)  221  Fed.  86. 

"  Whether  the  m^re  business  of  buying, 
carrying,  and  selling  stocks  for  others,  on 
the  deposit  of  money  or  property  as  a 
'  margin '  for  their  security,  would  come 
within  the  definition  in  the  statute  de- 
scribing bankers,  and,  therefore,  whether 
the  plaintiffs  in  th^  second  above  suit 
are  or  are  not  bankers,"  qusere.  Clark  v. 
Bailey,  (1874)  12  Blatchf.  156,  5  Fed. 
Cas.  No.  2,814. 

A  bank  or  banking  association  entitled 
to  deduct  interest  payments  from  its  gross 
income  under  section  38  of  the  Act  of 
Aug.  6,  1909,  known  as  the  "  Corporation 
Tax  Act,"  infra,  p.  255,  was  within  the 
definition  of  this  section.  See  Middlesex 
Banking  Co.  v.  Eaton,  (D.  C.  Conn.  1915) 
221  Fed.  86. 


Sec.  3408.  [Tax  on  circulation  —  repealed  as  to  tax  on  deposits 
and  capital.]  There  shall  be  levied,  collected,  and  paid,  as  hereafter 
provided:    •    •    • 

Third.  A  tax  of  one-twelfth  of  one  per  centum  each  month  upon  the  aver- 
age amount  of  circulation  issued  by  any  bank,  association,  corporation,  com- 
pany, or  person,  including  as  circulation  all  certified  checks  and  all  notes 
and  other  obligations  calculated  or  intended  to  circulate  or  to  be  used  as 
money,  but  not  including  that  in  the  vault  of  the  bank,  or  redeemed  and  on 
deposit  for  said  bank;  and  an  additional  tax  of  one-sixth  of  one  per  centum 
each  month  upon  the  average  amount  of  such  circulation,  issued  as  afore- 
said, beyond  the  amount  of  ninety  per  centum  of  the  capital  of  any  such 
bank,  association,  corporation,  company,  or  person. 

In  the  case  of  banks  with  branches,  the  tax  herein  provided  shall  be 
assessed  upon  the  circulation  of  each  branch  severally,  and  the  amount  of 
capital  of  each  branch  shall  be  considered  to  be  the  amoimt  allotted  to  it. 
•    •    •     [B.S.] 

As  originally  enacted  this  section  contained,  preceding  the  third  paragraph  given  in 
the  text,  a  paragraph  imposing  a  tax  on  deposits,  and  one  imposing  a  tax  on  capital. 
These  were  both  repealed  by  an  Act  of  March  3,  1883,  ch.  121,  §  1,  22  Stat.  L.  488.  The 
section  also  contained,  following  the  last  paragraph  thereof  as  given  in  the  text,  a 
provision  exempting  savings  banks  from  taxation  on  deposits.  This  was  amended  by 
an  Act  of  March  1,  1879,  ch.  125,  §  22,  20  Stat.  L.  361,  but  waa  superseded  by  the 
previously  cited  repealing  Act  of  March  3,  1883,  ch.  121,  I  1. 
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For  cas€8  on  section  27,  §ee  Spreckela 
Sugar  Refining  Co.  v.  McClain,  (1904) 
192  U.  S.  397,  24  S.  Ct.  376,  48  U.  S. 
(L.  ed.)  496,  reversing  (1902J  113  Fed. 
244,  61  C.  C.  A.  201;  U.  S.  V.  Northwest- 
ern Ohio  Natural  Gas  Co.,  (1906)  141 
Fed.  198;  U.  S.  v.  Consumers'  Gas  Trust 
Co..  (1906)  142  Fed.  134,  73  C.  C.  A.  352; 
Union  Trust  Co.  r.  Lynch,  (1906)  148 
Fed.  49,  affirmed  (C.  C.  A.  1908)  164 
Fed.  161,  90  C.  C.  A.  147. 

Repeal  of  taxes  on  legacies  and  sncoes- 
sions  on  and  after  Oct.  z,  1870,  as  noted 
above,  by  Act  of  July  14,  1870,  ch.  265, 
S  3,  16  Stat.  L.  266.  See  Scholey  v. 
Rew,  (1874)  23  Wall.  331,  23  U.  S.  (L. 
ed.)  99;  Clapp  v.  Mason,  (1877)  94  U.  S. 
589,  24  U.  S.  (L.  jed.)  212;  Mason  v. 
Sargent,  (1881)  104  U.  S.  689,  26  U.  S. 
(L.  ed.)  894;  Sturees  p.  U.  S.,  (1886) 
117  U.  8.  363,  6  S.  Ct.  767,  29  U.  S. 
(L.  ed.)  920;  U.  S.  v.  Sanborn,  (1890) 
135  U.  S.  271,  10  S.  Ct.  812,  34  U.  S. 
(L.  ed.)  112;  Knowlton  v.  Moore,  (1900) 
178  U.  S.  41,  20  S.  Ct.  747,  44  U.  S. 
(L.  ed.)  969;  Eidman  9.  Martinez,  (1902) 
184  tJ.  S.  578.  22  S.  a.  516,  46  U.  S. 
(L.  ed.)  697;  Moore  v.  Ruckgaber,  (1902) 


184   U.   S.  593,  22  S.  Ct.  621,  46  U.  8. 
(L.  ed.)    705;   Hellman  v.  U.  S.,   (1878) 

15  Blatchf.  13,  11  Fed.  Caa.  No.  6,341; 
Mason  v.  Clapp,  (1874)  Holmes  417,  16 
Fed.  Cas.  No.  9,233;  U.  S.  c.  New  York 
Life  Ins.,  etc.,  Co.,  (1878)  9  Ben.  413, 
27  Fed.  Cas.  No.  15,873;  U.  S.  v.  Watts, 
(1865)  1  Bond  580,  28  Fed.  Cas.  No.  16,- 
653;  Mason  v.  Sargent,  (1876)  16  Fed. 
Cas.    No.   9,253;    May   v.   Slack,    (1872) 

16  Fed.  Cas.  No.  9,336;  U.  S.  1;.  Hellman, 
(1878)    26  Fed.  Cas.  No.   15,343;   U.   S. 

V.  Townsend,  (1881)  8  Fed.  306;  U.  6.  v. 
Hazard,  (1881)  8  Fed.  380;  U.  S.  17. 
Brice,  (1881)  8  Fed.  381;  U.  S.  t;.  Rankin, 
(1881)    8   Fed.    873;    U.   S.  v.  Leverich, 

(1881)  9  Fed.  586;   U.  S.  v.  Hunnewell, 

(1882)  13  Fed.  617;  U.  S.  i\  Pennsyl- 
vania Co.,  (1886)  27  Fed.  539;  U.  S.  v. 
Morris,  (1886)  27  Fed.  341;  U.  S.  v. 
Truck,  (1886)  28  Fed.  846;  Wallace  V. 
Meyers,  (1889)  38  Fed.  184;  Ruckgaber 
r.  Moore,  (1900)  104  Fed.  947;  McClain 
r.  Pennsylvania  Ins.,  etc.,  Co.,  (C.  C.  A. 
1901)  108  Fed.  618,  47  C.  C.  A.  529; 
Minot  i\  Winthrop,  (1894)  162  Mass. 
113,  38  N.  £.  512,  26  L.  R.  A.  259. 


An  Act  To  provide  for  refunding  taxes  paid  npon  legacies  and  beqnests 
for  uses  of  a  religions,  charitable,  or  edncational  character,  for  the 
enconragement  of  art,  and  so  forth,  nnder  the  Act  of  June  thirteenth^ 
eighteen  hundred  and  ninety-eight,  and  for  other  purposes. 

[Act  of  June  27, 1902,  ch.  1160,  32  Stat  L.  406.] 

[Sec.  1.]  [Refunding  legacy  taxes  for  religious,  etc.,  purposes.]  That 
the  Secretary  of  the  Treasury,  under  appropriate  rules  and  regulations  to 
be  pt'escribed  by  him,  be,  and  he  is  hereby,  authorized  and  directed  to  pay, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  to  the  cor- 
porations, associations,  societies,  or  individuals  as  trustees  or  executors, 
such  sums  of  money  as  have  been  paid  by  them  as  taxes  upon  bequests  or 
legacies  for  uses  of  a  religious,  literary,  charitable,  or  educational  character, 
or  for  the  encouragement  of  art,  or  legacies  or  bequests  to  societies  for  the 
prevention  of  cruelty  to  children,  under  the  provisions  of  section  twenty- 
nine  of  the  Act  entitled  ''An  Act  to  provide  ways  and  means  to  meet  war 
expenditures,  and  for  other  purposes,"  approved  June  thirteenth,  eighteen 
hundred  and  ninety-eight.    [32  Stat.  L.  406.] 

Section  2  of  this  Act  provided  for  refunding  sums  pud  for  documentary  stamps  used 
on  export  bills  of  lading. 

Seo.  3.  [Refund  of  legacy  tax  on  contingent  interests.]  That  in  all 
cases  where  an  executor,  administrator,  or  trustee  shall  have  paid,  or  shall 
hereafter  pay,  any  tax  upon  any  legacy  or  distributive  share  of  personal 
property  under  the  provisions  of  the  Act  approved  June  thirteenth,  eigh- 
teen hundred  and  ninety-eight,  entitled  **An  Act  to  provide  ways  and 
means  to  meet  war  expenditures,  and  for  other  purposes,"  and  amendments 
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thereof,  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized  and 
directed  to  refund,  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated, upon  proper  application  being  made  to  the  Commissioner  of  Inter- 
nal Revenue,  under  such  rules  and  regulations  as  may  be  prescribed,  so 
much  of  said  tax  as  may  have  been  collected  on  contingent  beneficial  inter- 
ests which  shall  not  have  become  vested  prior  to  July  first,  nineteen  hundred 
and  two.  And  no  tax  shall  hereafter  be  assessed  or  imposed  under  said 
Act  approved  June  thirteenth,  eighteen  hundred  and  ninety-eight,  upon  or 
in  respect  of  any  contingent  beneficial  interest  which  shall  not  become 
absolutely  vested  in  possession  or  enjoyment  prior  to  said  July  first,  nine- 
teen hundred  and  two.    [32  Stat  L.  406.] 


Meaning  and  purpose. —  Briefly  stated 
this  section  deals  with  legacies  and  dis- 
tributive  shares  upon  the  same  plane, 
treats  both  as  ''contingent"  interests 
until  they  "become  absolutely  vested  in 
possession  or  enjoyment,"  directs  that  the 
tax  collected  upon  contingent  interests 
not  so  vested  prior  to  July  1,  1902,  shall 
be  refunded,  and  forbids  any  further  en- 
forcement of  the  tax  as  respects  interests 
remaining  contingfxkt  up  to  that  date. 
In  other  words,  it  recognizes  that  the 
tax  was  being  improperly  collected  upon 
legacies  and  distributive  shares  which 
were  not  absolutely  vested  in  possession  or 
enjoyment;  and,  for  the  purpose  of  avoid- 
ing the  injustice  that  otherwise  might  re- 
sult from  this,  it  requires  that  the  tax 
be  refunded  in  all  instances  where  the 
interests  upon  which  it  was  collected  had 
not  become  absolutely  vested  in  the  sense 
indicated  before  July  1,  1002,  that  being 
the  time  when  the  tax  was  discontinued. 
U.  S.  V.  Jones,  (1015)  236  U.  S.  106,  35 
8.  Ct.  261,  50  U.  S.  (L.  ed.)  48S,  Ann. 
Cas.  1916A  316. 

Taxes  or  duties  ''imposed." — A  l^acy 
tax  under  War  Revenue  Act  June  13, 
1898,  ch.  448,  {  20,  was  not  "imposed'' 
within  the  meaning  of  the  saving  clause 
of  the  repealing  Act  of  April  12,  1902, 
ch.  500,  I  8,  32  Stat.  L.  07,  until  its  as- 
sessment, and  there  remained  no  power 
to  make  a  valid  assessment  after  July  1, 
1002,  when  the  repealing  Act  took  effect. 
Farrdl  r.  U.  S.,  (1000)  167  Fed.  630. 

Contingent  beneficial  interests. —  Per- 
sonal property  does  not  pass  directly 
from  a  decedent  to  legatees  or  dis- 
tributees, but  goes  primarily  to  the 
executor  or  administrator,  who  is  to 
apply  it,  so  far  as  may  be  necessary,  in 
paying  debts  of  the  deceased  and  expenses 
of  administration,  and  then  to  pass  the 
residue,  if  any,  to  legatees  or  distributees. 
If  the  estate  proves  insolvent  nothing 
is  to  pass  to  them.  So  in  a  practical 
sense  their  interests  are  contingent  and 
uncertain  until,  in  due  course  of  admin- 
istration, it  is  ascertained  that  a  surplus 
remains  after  the  debts  and  expenses 
are  paid.  Until  that  is  done,  it  properly 
cannot  be  said  that  legatees  or  distribu- 


tees are  certainly  entitled  to  receive  or 
enjoy  any  part  of  the  property.  U.  8.  r. 
Jones,  (1915)  236  U.  S.  106,  35  S.  Ot. 
261,  50  U.  S.  (L.  ed.)  488,  Ann.  CaS. 
1016A  316. 

Where  the  interest  of  certain  legatees 
in  the  corpus  of  the  estate  was  contingent 
only,  terminable  by  death  before  reaching 
thirty-five  years  of  age,  with  no  power 
to  designate  a  successor,  the  shares  of  the 
corpus  of  legatees  who  had  not  reached 
the  required  age  at  testator's  death  on 
June  23,  1002,  were  not  subject  to  internal 
revenue  tax  imposed  by  War  Revenue 
Act  June  13,  1808,  ch.  448,  {{  20,  30, 
imder  the  rule  that  any  interests  vested 
in  possession  or  enjoyment  were  saved 
from  the  repeal  of  the  Act  by  Act  Cong. 
April  12,  1902,  ch.  500,  §§  7,  8,  32  Stat. 
L.  07.  Ward  <?.  Sage,  (C.  C.  A.  1011) 
185  Fed.  7,  108  C.  C.  A.  413. 

In  Land  Title,  etc..  Go.  v.  McGoach,  ( G. 
C.  A.  3d  Cir.  1904)  129  Fed.  901,  64 
C.  G.  A.  333,  reversing  (E.  D.  Pa.  1904) 
127  Fed.  381,  it  appeared  that  a  testator 
who  died'  in  March,  1901,  by  his  will  be- 

Sueathed  his  residuary  estate  in  trust, 
tie  income  to  be  paid  to  his  wife  during 
her  life,  with  remainder  to  his  children 
living  at  the  time  of  her  death,  and  the 
lawful  issue  of  any  deceased  child  or  chil- 
dren; such  issue  taking  only  the  share 
their  parent  would  have  taken  if  living. 
It  was  held  that  the  remainder  so  created 
w^  not  vested,  not  being  limited  to 
"persons  in  esse  and  ascertained"  but 
was  contingent,  being  limited  to  persons 
who  could  not  be  ascertained  until  the 
death  of  the  wife,  and  that  such  bequests 
were  not  subject  to  the  legacy  tax  im- 
posed by  section  29  of  the  War  Revenue 
Act  of  June  13,  1898,  ch.  448,  since  re- 
pealed, the  wife  being  still  living  at  the 
time  of  the  taking  effect  of  the  amend- 
ment, by  section  3  of  this  Act,  exempting 
from  the  tax  "  any  contingent  beneficial 
interest  not  absolutely  vested  in  posses- 
sion or  enjoyment "  prior  to  July  1,  1902. 
The  interest  of  an  heir  in  personal 
property  left  by  an  intestate  is  wholly 
contingent  until  the  estate  becomes  dis- 
tributable under  the  laws  of  the  state  by 


334 


4  FED.  STAT.  ANN.  (2d  Ed.) 


the  expiration  of  the  time  for  the  prov- 
ing and  payment  of  claims,  and  where 
such  time  did  not  expire  until  after  July 
1,  1902,  the  share  of  an  heir  was  not  sub- 
ject to  legacy  tax  provided  for  by  War 
Revenue  Act  June  13,  1808,  ch.  448,  §  29, 
imposed  on  any  contingent  beneficial  in- 
terest which  should  not  become  abso- 
lutely vested  in  possession  or  enjoyment 
grior  to  said  July  1,  1902.  Farrell  v,  U. 
.,  (1900)   167  Fed.  630. 

The  interest  of  a  daughter  in  her 
father's  estate,  which,  by  the  terms  of  his 
will,  she  was  not  to  take  unless  she  sur- 
vived her  mother,  was  contingent,  and 
not  vested,  and  did  not  become  subject 
to  Icigacy  tax,  imder  section  29  of  the 
War  Revenue  Act  of  June  13,  1898,  ch. 
448,  where  her  mother  was  living  July  1, 
1902,  after  which  time  contingent  bene- 
ficial interests  vested  in  possession  or  en- 
joyment were  exempted  from  the  tax  by 
this  section.  Philadelphia  Trust,  etc., 
Co.  V,  McCoach,  (C.  C.  A.  3d  Cir.  1904) 
129  Fed.  906,  64  O.  C.  A.  338,  reversing 
(£.  D.  Pa.  1904)  127  Fed.  386. 

" Vested."— The  words  "which  shall 
not  have  become  vested  "  mean  the  same 
as  "  absolutely  vested  in  possession  or 
enjoyment"  in  a  later  clause  of  the  sec- 
tion. U.  S.  V.  Fidelity  Trust  Co.,  (1911) 
222  U.  S.  168,  32  S.  Ct.  59,  56  U.  S.  (L. 
ed.)  137,  reversing  (1910)  45  Ct.  CI.  362 
and  distinguishing  Vanderbilt  v.  Eidman, 
(1905)  196  U.  8.  480,  25  S.  Ct.  331,  49 
U.  S.  (L.  ed.)  563.  See  further  to  the 
same  effect  McCoach  v.  Pratt,  (1915)  236 
U.  S.  662,  35  8.  Ot.  421,  59  U.  S.  (L.  ed.) 
720;  Beer  v.  Moffatt,  (D.  C.  K.  J.  1912) 
192  Fed.  984. 

Congress  did  not  intend  to  make  any 
distinction  between  the  use  of  the  terms 
"  vested "  in  the  first  sentence,  and 
"  vested  in  possession  or  enjoyment "  in 
the  second  sentence.  In  each  case  the 
subject  of  exemption  is  the  same,  vis., 
contingent  interests  in  the  technical  legal 
sense,  and  the  only  difference  between 
them  is '  that  in  the  one  case  the  tax 
having  been  paid,  a  refund  is  provided, 
and  in  the  other  case  its  imposition  is 
forbidden.  "  I  cannot  think  that  the 
words  'vested  in  possession  or  enjoy- 
ment '  implv  an  actual  physical  possession 
of  the  subject  of  the  legacy,  for  if  Con- 
gress had  80  intended  it  would  have 
enabled  any  one  whose  interest  had  be- 
come 'Vested,  and  therefore  assignable,  to 
avoid  the  tax  by  postponing  the  physical 
possession  of  the  interest.  But  with 
respect  to  the  taxes  paid,  or  to  be  as- 
sessed, the  law  sought  to  exempt  con- 
tingent interests  which  might  never  vest, 
and  the  words  'vested  in  possession  or 
enjoyment,'  therefore,  reasonably  mean 
that  the  contingency  had  been  removed 
prior  to  July  1,  1902."  (1902)  24  Op. 
Atty.-Gen.  98. 

In  McCoach  r.  Pratt,  (1915)  236  U.  S. 
562,  35  S.  Ct.  421,  59  U.  S.  (L.  ed.)  720, 


a  succession  tax  was  refunded  under  the 
following  circumstances :  "  Ferdinand  J. 
Dreer,  a  resident  of  Philadelphia,  Penn- 
sylvania, died  May  24,  1902,  leaving  a  will 
directing  that  certain  legacies  be  paid  out 
of  his  personal  estate  to  two  sons  and 
two  grandchildren.  The  executors  took 
charge  of  the  property  and  proceeded  to 
administer  it  unaer  the  supervision  of 
the  orphans'  court,  as  the  local  law  re- 
quired, first  for  the  benefit  of  the  credi- 
tors and  next  for  the  benefit  of  the 
legatees.  The  former  had  a  year  within 
which  to  file  their  claims,  and  the  latter 
were  not  entitled  to  demand  payment  of 
the  legacies  until  that  time  expired,  and 
then  only  in  the  event  there  was  a  residue 
available  for  the  purpose.  ...  On  July 
1,  1902,  a  date  the  importance  of  which 
will  be  seen  presently,  less  than  two 
months  of  the  prescribed  year  had  passed, 
and  whether  there  would  be  a  residue 
for  the  payment  of  legacies  was  as  yet 
undetermined.  In  July,  1903,  the  col- 
lector of  internal  revenue  demanded  of 
the  executors  a  succession  tax  of  $1,692.75 
on  account  of  the  legacies,  and  the  tax 
was  paid  under  protest.  Shortly  there- 
after the  executors  sought,  in  the  impro- 
priate way,  to  have  the  tax  refunded,  but 
the  request  was  denied,  and  they  then 
sued  the  collector  to  recover  back  the 
amount.  In  the  Circuit  Court  the  execu- 
tors prevailed  and  the  judgment  was 
affirmed  by  the  Circuit  Court  of  Appeals. 
[C.  C.  A.  3d  Cir.  19131  201  Fed.  1021 
1119  C.  C.  A.  6661."  The  Supreme  Court 
affirming  the  judgment  of  the  Circuit 
Court  said:  "As  the  context  shows,  the 
word  'vested'  in  the  first  sentence  has 
the  same  meaning  as  'absolutely  vested 
in  possession  or  enjoyment '  in  the  second 
(Vanderbilt  v.  Eidman,  [1905]  196  U.  S. 
480,  500,  49  U.  8.  (L.  ed.)  563,  570,  25 
S.  Ct.  331;  U.  S.  V.  Fidelity  Trust  Co., 
[1911]  222  U.  8.  158,  56  U.  S.  (L.  ed.) 
137,  32  S.  Ct.  69)  ;  and  the  words  'con- 
tingent '  and  '  absolutely  vested  in  pos- 
session or  enjovment '  are  used  antitheti- 
cally and  allied  to  both  legacies  and 
distributive  shares.  What  is  meant  by 
'  contingent  *  is  indicated  by  the  phrase 
with  which  it  is  contrasted  and  by  its 
application  to  distributive  shares  as  well 
as  to  legacies.  The  only  sense  in  which 
the  former  are  contingent  —  and  it  is 
practical  rather  than  technical  —  is  that 
they  come  into  being  only  where,  in  due 
course  of  administration,  the  debts  of  the 
deceased  are  ascertained  and  it  is  found 
that  a  surplus  remains  for  distribution. 
It  is  in  this  sense  that  the  word  is  sp- 
plied  to  distributive  shares,  and,  of 
course,  it  is  applied  to  legacies  in  the 
same  w^ay.  In  speaking  of  this  section, 
we  said  in  U.  S.  v.  Jones,  [1915]  236  U. 
S.  106,  ante,  261,  35  S.  Ct.  261  [59  U.  S. 
(L.  ed.)  488]:  'It  deals  with  legacies 
and   distributive   shares   upon   the   same 
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plane,  treats  both  as  "contingent"  in- 
teresta  until  they  **  become  absolutely 
vested  in  possession  or  enjoyment," 
directs  that  the  tax  collected  upon  con- 
tingent interests  not  so  vested  prior  to 
July  1,  1902,  shall  be  refunded,  and  for- 
bids any  further  enforcement  of  the  tax 
as  respects  interests  remaining  contin- 
gent up  to  that  date/  That  case  related 
to  a  tax  collected  upon  distributive  shares 
in  an  estate  in  Pennsylvania.  The  intes- 
tate had  died  before  July  1,  1902,  but  the 
time  for  presenting  claims  against  the 
estate  had  not  expired  prior  to  that  date, 
and  therefore  what,  if  any,  surplus  would 
remain  was  still  uncertain,  and  the  heirs 
were  not,  as  yet,  entitled  to  a  distribu- 
tion. It  was  accordingly  held  that  the 
distributive  shares  did  not  become  '  abso- 
lutely vested  in  possession  or  enjoyment' 
before  July  1,  1902,  but  remained  con- 
tingent in  the  sense  of  the  statute,  and 
consequently  that  the  tax  should  be  re- 
funded. The  present  case  differs  from 
that  only  in  the  fact  that  here  the  tax 
was  collected  upon  legacies.  This  differ- 
ence is  not  material.  The  refunding  act 
deals  with  both  in  the  same  way,  and  the 
local  law  subordinates  the  rights  of  lega- 
tees to  those  of  creditors  in  like  manner 
as  it  does  the  righte  of  distributees.  It 
follows  that  the  tax  here  in  question  must 
be  refunded." 

The  right  given  to  a  beneficiary  by  a 
will  to  receive  a  stated  share  of  the  net 
income  from  the  entire  residuary  estate 
of  the  testator,  left  in  trust  until  the 
time  fixed  for  its  distribution,  is  not  a 
'*  legacy  "  or  "  distributive  share,"  within 
the  meaning  of  such  terms  as  used  in 
War  Revenue  Act  June  13,  1898,  ch.  448, 
I  29,  30  Stat.  L.  464;  and  under  section 
3,  which  provides  that  no  tex  shall  be 
assessed  under  said  section  29  in  respect 
of  any  contingent  beneficial  interest  which 
shall  not  become  absolutely  vested  in  pos- 
session or  enjoyment  prior  to  July  1, 
1902,  the  only  interest  of  the  legatee  in 
such  income  which  was  subject  to  taxa- 
tion was  the  amount  thereof  actually 
received  by  him  prior  to  said  July  1, 
1902,  provided  such  amount  was  ten  thou- 
sand dollars,  or  more.  Lynch  v.  Union 
Trust  Co.,  (C.  C.  A.  1908)  164  Fed.  161, 
90  C.  C.  A.  147,  affirming  (1906)  148 
Fed.  49. 

In  Title  Guarantee,  etc.,  Co.  v.  Ward, 
(1908)  164  Fed.  459,  it  appeared  that  a 
testator  who  died  in  March,  1901,  devised 
and  bequeathed  his  residuary  estate  to 
trustees,  to  hold  and  manage  the  same 
during  the  lives  of  the  two  surviving  chil- 
dren of  the  testater  who  should  be  the 
youngest  at  the  time  of  his  death,  and  for 
so  much  longer  as  permissible  under  the 
laws  of  the  state.  The  trustees  were  di- 
rected to  set  apart  a  sufficient  sum  to 
produce  a  certain  amount  of  income  to  be 
paid  to  the  widow  during  her  life,  and  to 
pay  the  income  from  the  remainder  in 


equal  parte  to  the  four  children  of  the 
testator  or  to  their  issue  or  devisees  in 
case  of  their  death,  subject  as  to  a  part 
thereof  to  certain  charges  to.pav  off  liens 
on  the  property.  At  the  termination  of 
the  trust  the  corpus  of  the  estate  was  to 
be  divided  equally  between  the  four  chil- 
dren or  the  devisees,  legatees,  assigns,  or 
legal  heirs  of  any  deceased.  It  was  held 
that  each  of  the  four  children  took  at 
once  a  vested  estete  in  qne-fourth  part  of 
the  testator's  residuary  estete,  naving 
the  immediate  ri^ht  to  dispose  of  the 
tame  by  deed  or  will,  and  to  enjoy  a  part 
of  the  income,  subject  to- no  contingency, 
possession  of  the  corpus  alone  being  de- 
ferred; that  such  gifts  took  effect  at  once 
''in  possession  or  enjoyment,"  and  be- 
came subject  to  the  legacy  tax  imposed  by 
War  Revenue  Act  June  13,  1898,  ch.  448, 
{  29,  30  Stet.  L.  464,  note,  and  that 
the  taxes  paid  thereon  were  not  recover- 
able under  Act  June  27,  1902,  ch.  1160, 
f  3,  as  having  been  assessed  on  con- 
tingent intereste  which  had  become 
vested  prior  to  July  1,  1902.  See  further 
Westhus  V,  Union  Trust  Co.,  (C.  C.  A. 
8th  Cir.  1908)  164  Fed.  795,  90  C.  C.  A. 
441;  Chouteau  17..  Allen,  (C.  C.  A.  8th 
Cir.  1909)   170  Fed.  412,  95  C.  0.  A.  582. 

Vested  in  enjo5niient  but  not  in  pos- 
session.—  Where  l^atees  had  full  and 
absolute  control  of  the  disposition  of  their 
share  of  the  residue,  and  each  was  en- 
titled to  all  the  income  accruing  there- 
from after  the  testetor's  death,  the 
legacies  were  vested  in  "enjoyment," 
though  not  in  possession.  Ward  v.  Sage, 
(C.  C.  A.  1911)  185  Fed.  7,  108  C.  C.  A. 
413. 

LimiUtion  of  time  for  refunding. — 
The  period  of  limitation  prescribed  by 
R.  S.  sec.  3228,  vol.  3,  p.  1037,  does  not 
apply  to  applications  for  refund  under 
this  section.  U.  S.  v.  Shipley,  (C.  C.  A. 
3d  Cir.  1912)  197  Fed.  265,  116  C.  C.  A. 
627,  where  the  court  said :  '*  It  hardly 
needs  argument  to  support  the  statenient 
that  if  the  limitation  prescribed  in  section 
3228  does  not,  proprio  vigore,  apply  to 
claims  made  under  the  special  Refund- 
ing Act  of  June  27,  1902,  it  is 
entirely  beyond  the  power  of  the  Sec- 
retary of  the  Treasury  or  the  Commis- 
sioner of  Internal  Revenue  to  pre- 
scribe such  a  limitation.  To  hold  other- 
wise would  bring  us  to  the  absurd  con- 
clusion that  the  secretary,  in  the  guise  of 
a  regulation,  could  curtail  or  diminish 
the  right  which  Congress,  by  lawful 
enactment,  had  conferred  upon  a  desig- 
nated class  of  persons.  If  he  could  by 
any  regulation  have  adopted  the  two 
years  period  of  section  3228,  he  could 
likewise  have  prescribed  any  longer  or 
shorter  period.  It  follows,  then,  that  i' 
the  period  of  limitation  ordained  in  sec- 
tion 3228  applies  to  this  Act,  it  is  because 
it  applies  to  any  and  all  acU,  special  or 
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otherwise,  by  which  for  any  reason  Con- 
gress directs  money  to  be  refunded  or 
E&id  to  a  particular  class  of  persons.  We 
ave  already  stated  reasons  for  our  con- 
clusion that  this  Refunding  Act  is  quite 
independent  of  the  general  system  of  rev- 
enue laws,  of  which  the  sections  of  the 
Revised  Statutes  above  referred  to  are  a 
part.  Section  3228  applies,  as  contended 
for  by  the  defendant  in  error,  only  to 
claims  based  on.  applications  arising  out 
of  errors  or  illegalities  in  the  assessment 
or  collection  of  such  taxes  as  are  pro- 
vided for  and  imposed  under  the  general 
system  of  the  revenue  laws,  of  which  said 
section  is  a  part.  But  the  Refunding  Act 
is  not  part  of  the  revenue  system^  but  a 
distinct  and  special  enactment  in  no  wise 


concerning  the  levying  or  collecting  of  the 
tax,  but  creating  an  obligation  to  pay 
money  to  certain  claimants."  See  furtber 
to  the  same  effect  Thacher  v.  U.  S.,  ( C.  C. 
Mass.  1906)  149  Fed.  902.  See  also 
(1907)   26  Op.  Atty.-Qen.  194. 

Ministerial  duty. —  The  duty  imposed 
upon  the  Secretary  of  the  Treasury  under 
the  section  is  ministerial,  and  not  execu- 
tive or  quasi- judicial.  U.  S.  17.  Shipley, 
(C.  C.  A.  3d  Cir.  1912)  197  Fed.  265, 
116  C.  C.  A.  627. 

The  jurisdiction  of  the  Secretary  of  the 
Treasury,  under  this  Act,  is  not  exclu- 
sive. Fidelitv  Trust  Co.  t;.  U.  S.,  (1910) 
46  Ct.  CI.  363,  reversed  on  other  grounds 
(1911)  222  U.  S.  168,  32  S.  Ct.  69,  56 
U.  S.  (L.  ed.)  137. 


An  Act  Extending  the  time  for  the  repayment  of  certain  war-revenne 

taxes  erroneously  collected. 

[Act  of  July  J27, 1912,  ch.  256,  37  Stat.  L.  240.] 

[Sec.  1.]  [Befund  of  taxes.]  That  all  claims  for  the  refunding  of  any 
internal  tax  alleged  to  have  been  erroneously  or  illegally  assessed  or  col- 
lected under  the  provisions  of  section  twenty-nine  of  the  Act  of  Congress 
approved  June  thirteenth,  eighteen  hundred  and  ninety-eight,  known  as 
the  war-revenue  tax,  or  of  any  sums  alleged  to  have  been  excessive,  or  in 
any  manner  wrongfully  collected  imder  the  provisions  of  said  Act  may  be 
presented  to  the  Commissioner  of  Internal  Revenue  on  or  before  the  first 
day  of  January,  nineteen  hundred  and  fourteen,  and  not  thereafter.  [37 
Stat  L.  240.] 

Sec.  2.  [Payment.]  That  the  Secretary  of  the  Treasury  is  hereby  author- 
ized and  directed  to  pay,  out  of  any  moneys  of  the  United  States  not  other- 
wise appropriated,  to  such  claimants  as  have  presented  or  shall  hereafter 
so  present  their  claims,  and  shall  establish  such  erroneous  or  illegal  assess- 
ment and  collection,  any  sums  paid  by  them  or  on  their  account  or  in  their 
interests  to  the  United  States  under  the  provisions  of  the  Act  aforesaid. 
[37  Stat.  L.  240.] 


xvn.  nrconES 

A.  Subdivision  1.  [One  per  cent  levied  on  net  incomes  of  citisens.] 

That  there  shall  be  levied,  assessed,  collected  and  paid  annually  upon  the 
entire  net  income  arising  or  accruing  from  all  sources  in  the  preceding 
calendar  year  to  every  citizen  of  the  United  States,  whether  residing  at 
home  or  abroad,  and  to  every  person  residing  in  the  United  States,  though 
not  a  citizen  thereof,  a  tax  of  1  per  centum  per  annum  upon  such  income, 
except  as  hereinafter  provided;  and  a  like  tax  shall  be  assessed,  levied, 
collected,  and  paid  annually  upon  the  entire  net  income  from  all  property 
owned  and  of  every  business,  trade,  or  profession  carried  on  in  the  United 
States  by  persons  residing  elsewhere.    [38  Stat.  L.  166.] 
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Hie  proTinons  of  the  foregoing  subdivision  1  and  the  following  BnbdiTision  2  and 
the  following  paragraphs  B-H,  J-N,  constituted  the  Income  Tax  Act  of  1913  and  were 
from  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  f  II.  Other  sections  of  this  Act 
are  given  in  Cubtoub  Duties. 

Paragraph  I  of  this  section  amended  R.  8.  sees.  3167,  3172,  3173,  and  3176,  given  in 
vol.  3,  pp.  990,  1002  et  seq. 

"A  previous  income  tax  was  provided  for  by  Act  of  Aug.  5,  1861,  ch.  45,  f |  4^61, 

12  Stat.  L.  309,  which  was  amended,  continued  in  force,  or  superseded  by  Act  of  July 
1,  1862,  If  8^114,  12  Stat.  L.  473;  by  Act  of  June  30,  1864,  ch.  173,  ff   116-160, 

13  Stat.  L.  281 ;  by  Act  of  March  3,  1866,  ch.  78,  f  1,  13  Stat.  L.  379  [469] ;  by  Act  of 
July  13,  1866,  ch.  184,  f  9,  14  Stat.  L.  137;  by  Act  of  March  2,  1867,  ch.  169,  f  13, 

14  Stat.  L.  480;  by  Act  of  July  14,  1870,  ch.  255,  H  ^17,  16  Stat.  L.  257;  and  expired 
in  1871."    Compilers'  note,  2  8upp.  R.  8.  SU. 

An  income  tax  was  imposed  by  the  Act  of  Aug.  27,  1894,  ch.  342,  {|  27-^7,  28  Stat 
L.  653.    This  was  affected  by  the  Res.  of  Feb.  21,  1895,  No.  18,  28  Stat.  L.  971. 

Said  sections  27  to  37  of  this  Act,  providing  for  a  tax  on  incomes,  were  by  decisions 
rendered  by  the  Supreme  Court,  April  8  and  May  20,  1895,  Income  Tax  Cases,  157 
U.  S.  429,  15  S.  Ct.  673,  39  U.  S.  (L.  ed.)  769,  168  U.  S.  601,  15  S.  Ct.  912,  39  U.  S. 
(L.  ed.)  1108,  held  to  be  unconstitutional  and  void,  as  levying;  a  direct  tax,  not  appor- 
tioned among  the  several  states  as  required  by  the  Constitution,  art.  1,  |  2,  oL  3,  and 
f  9   cl.  4. 

By  a  Res.  of  April  6,  1896,  No.  42,  29  Stat.  L.  470,  it  was  provided:  <<That  the 
Secretary  of  the  Treasury  is  hereby  directed  to  cause  the  immediate  destruction  of  all 
income  tax  returns  and  any  copies  thereof,,  with  all  statements  and  records  relative 
thereto,  now  in  possession  of  the  Treasury  Department,  by  reason  of  'An  Act  to  reduce 
taxation,'  and  so  forth,  in  effect  August  twenty-eighth,  eighteen  hundred  and  ninety- 
four." 

The  Constitution  of  the  United  States  now  provides,  by  virtue  of  the  Sixteenth 
Amendment,  as  follows :  "  The  Congress  shall  have  power  to  lay  and  collect  taxes  on 
incomes,  from  whatever  source  derived,  without  apportioning  among  the  several  states, 
and  without  rcigard  to  any  census  or  enumeration." 

By  the  Act  of  Sept.  8,  1916,  I  1  et  seq.,  provisions  have  been  made  for  a  new  income 
tax,  and  by  section  24  thereof  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  i  2, 
here  given,  has  been  in  part  repealed.  See  Pamph.  Supp.  No.  8  Fed.  Stat.  Ann.  77  et 
seq.;  1918  Supp.  Fed.  Stat.  Ann. 


Constitntionality. — The  Income  Tax  Act 
of  Oct.  3,  1913,  is  constitutional.  The  Six- 
teenth Amendment  to  the  Constitution  re- 
lieved all  income  taxes  from  the  rule  ol 
apportionment.  Binshaber  v.  Union  Pac. 
R.  Co.,  (1916)  240  U.  S.  1,  36  S.  Ct.  236, 
60  U.  6.  (L.  ed.)  493,  followed  in  Dodge 
i\  Brady,  (1916)  240  U.  S.  122,  36  S.  Ct. 
277,  60  U.  S.  (L.  ed.)  560;  Stanton  r. 
Baltic  Min.  Co.,  (1916)  240  U.  S.  103, 
36  S.  Ct.  278,  60  U.  S.  (L.  ed.)  546;  Tyee 
Realty  Co.  i?.  Anderson,  (1916)  240  U.  S. 
115,  36  S.  Ct.  281,  60  U.  S.  (L.  ed.)  664. 

The  Act  is  not  unconstitutional  for 
retroactivity  as  applied  to  returns  made 
in  1914  which  were  estimated  or  based 
upon  the  income  of  an  individual  for  a 
certain  definite  preceding  period,  even 
though  that  period  be  partially  prior  to 
the  date  of  the  enactment  of  the  law.  If 
the  person  is  liable  for  the  tax  in  the 
future,  the  method  of  its  computation  as 
estimated  upon  the  past  does  not  invali- 
date the  tax.  Edwards  r.  Keith,  (E.  D. 
N.  Y.  1915)  224  Fed.  585,  affirmed  (C.  C. 
A.  2d  Cir.  1916)  231  Fed.  110,  145  C.C.  A. 
298. 

In  sustaining  a  provision  in  a  prior 
income  tax  law  whidi  was  assailed  because 
of  its  retroactive  character,  it  was  said: 
"  The  right  of  Congress  to  have  imposed 
this  tax  by  a  new  statute,  although  the 
measure  of  it  was  governed  by  the  in- 


come of  the  past  year,  cannot  be  doubted; 
much  less  can  it  be  doubted  that  it  oould 
impose  such  a  tax  on  the  income  of  the 
current  year,  though  part  of  that  year 
had  elapsed  when  the  •statute  was  passed. 
The  joint  resolution  of  July  4,  1864, 
imposed  a  tax  of  five  per  cent,  upon  all 
income  of  the  present  year,  although  one 
tax  on  it  had  already  been  paid,  and  no 
one  doubted  the  validity  of  the  tax  or 
attempted  to  resist  it."  Stockdale  v.  At- 
lantic liis.  Co.,  (1873)  20  Wall.  823,  22 
U.  S.  (L.  ed.)  348. 

Accrual  of  net  income. —  In  Edwards  v. 
Keith,  (E.  D.  N.  Y.  1915)  224  ¥ed,  686, 
{affirmed  [C.  C»  A.  2d  Cir.  1916]  231 
Fed.  110),  145  C.  C.  A.  298,  which  was  an 
action  to  recover  an  income  tax  paid 
under  protest,  it  appeared  that  the  plain- 
tiff had  been  an  agent  in  the  employ  of 
the  Equitable  Life  Assurance  Society, 
under  a  contract  by  the  terms  of  which 
he  should'  receive  compensation  on  pre- 
miums on  policies  issuea  by  the  society,  to 
persons  secured  through  his  instrumen- 
tality, to  the  extent  of  certain  specified 
percentages  of  the  ordinary  premiums 
pfiid  for  the  first  year  of  the  policy  taken 
out  and  other  percentages  on  the  ordinary 
premiums  of  the  second  and  subsequent 
years  for: the  term  of  20  years  from  the 
date  of  each  policy  while  in  force.  It 
was   provided   in   the   contract  that   thn 
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"  commissfions  shall  accrue  only  as  the 
premiums  are  paid  to  said  society  in 
cash."  The  income  tax  in  question  was 
assessed  and  collected  upon  the  particu- 
lar premiums  paid  to  the  Assurance 
Society  between  March  1,  1913,  and  Dec 
31,  1913,  and  therefore  claimed  by  the 
government  to  "accrue"  within  that 
period,  because  they  immediately  gave  the 
plaintiff  the  right  to  a  percentage  of  that 
premium,  whether  then  physicudly  paid 
over  to  him,  or  collected  by  him  from  the 
society,  or  not.  It  was  claimed  by  the 
plaintiff  that  these  amounts  which  he, 
under  contract,  was  to  receive  as  pre- 
miums, when  paid  from  policies  from  time 
to  time  after  the  first  year  of  the  exist- 
ence of  the  policy,  were  deferred  pay- 
ments, in  the  nature  of  partial  or  distrib- 
uted payments  of  a  sum  already  the 
property  of  the  plaintiff,  transferable  or 
assignable  by  him,  and  to  which  he  had 
a  complete  and  vested  right;  that  the 
distributed  payments  were  like  instal- 
ments upon  an  amount  already  secured 
to  and  vested  in  him  as  accrued  income, 
or  like  the  receipt  of  a  series  of  portions 
of  principal,  the  ownership  of  and  the 
right  to  which  had  been  held  by  the  indi- 
vidual throughout  the  entire  period.  Dis- 
missing the  complaint,  the  court  held  that 
the  commissions  on  premiums  paid  on 
policies  which  were  issued  prior  to  the 
date  of  the  enactment  of  the  law,  was 
"  income "  within  the  meaning  of  the 
statute,  which  arose  or  "  accrued "  for 
taxation  purposes  when  such  premiums 
were  paid.  *^The  court  does  not  see  how 
any  contract  right  or  property  right  has 
been  guaranteed  to  the  individual,  exempt 
from  taxation,  merely  because  postpone- 
ment of  the  receipt  of  the  property  has 
been  continued  until  a  time  when  the  tax 
was  imposed.  If  this  rendered  the  tax 
invalid,   then    it   would   be   necessary   to 


guarantee  to  a  person  making  the  pur- 
chase of  certain  property  as  much  income, 
so  far  as  the  effect  of  taxes  is  concerned, 
as  he  had  at  the  time  of  making  the  pur- 
chase. This  answers  itself."  And  in 
affirming  the  judgment  ([C.  G.  A.  2d  Cir. 
1916]  231  Fed.  110.  145  G.  G.  A.  298),  the 
Gircuit  Gourt  of  Appeals  said :  "  If  an 
agent  for  a  life  insurance  company  does 
a  particular  job,  e.  g.,  persuades  John 
Doe  to  insure  in  the  company  on  July  1, 
1915,  and  receives  as  part  compensation 
for  that  work  a  certain  sum  when  Doe 
pays  his  first  premium  in  July,  1915, 
surely  he  includes  that  in  his  income  re- 
turn for  1915.  That  certainly  is  income. 
If  under  this  arrangement  he  receives  a 
further  sum  of  money  as  compensation  for 
the  same  joib  in  July,  1916,  when  John 
Doe  pays  his  second  premium,  we  cannot 
see  why  it  is  not  income  for  1916,  in  the 
ordinary  sense  of  the  word.  .  .  .  The 
statute  does  not  provide  that  the  '  per- 
sonal services,'  compensation  for  which 
is  to  be  considered  mcome,  must  be  ren- 
dered in  the  same  year  in  which  the  com- 
pensation is  received." 

Tax  in  respect  of  rent. — A  clause  in  a 
lease  whereby  the  lessee  agrees  to  as- 
sume the  payment  of  all  taxes  and  assess- 
ments upon  the  "  yearly  payments  herein 
agreed  to  be  made  by  the  party  of  the 
second  part  to  the  party  of  the  first 
part  .  .  .  for  the  payment  or  collection 
of  which  .  .  .  the  said  party  of  the  first 
part  would  otherwise  be  liable  or  account- 
able under  any  lawiful  authority  what- 
ever "  i«  broad  enough  to  cover  the  in- 
come tax,  payable  out  of  and  asseesed  upon 
the  "  yearfy  payments  agreed  to  be  made." 
North  Pennsylvania  R.  Co.  v.  Philadel- 
phia, etc.,  R.  Go.,  (1915)  249  Pa.  St. 
326,  95  Atl.  100.  See  also  Suter  v.  Jor- 
dan Marsh  Go.,  (Mass.  1916)  113  N.  E. 
660. 


Subdivision  2.  [Additional  tax  on  incomes  —  personal  returns  —  indi- 
vidual share  of  undistributed  profits  of  companies  —  condition — state- 
ment to  be  furnished  by  companies.]  In  addition  to  the  income  tax 
provided  under  this  section  (herein  referred  to  as  the  normal  income  tax) 
there  shall  be  levied,  assessed,  and  collected  upon  the  net  income  of  every 
individual  an  additional  income  tax  (herein  referred  to  as  the  additional 
tax)  of  1  per  centum  per  annum  upon  the  amount  by  which  the  total  net 
income  exceeds  $20,000  and  does  not  exceed  $50,000,  and  2  per  centum  per 
annum  upon  the  amount  by  which  the  total  net  income  exceeds  $50,000 
and  does  fiot  exceed  $75,000,  3  per  centum  per  annum  upon  the  amount  by 
which  the  total  net  income  exceeds  $75,000  and  does  not  exceed  $100,000, 
4  per  centum  per  annum  upon  the  amount  by  which  the  total  net  income 
exceeds  $100,000  and  does  not  exceed  $250,000,  5  per  centum  per  annum 
upon  the  amount  by  which  the  total  net  income  exceeds  $250,000  and  does 
tiot  exceed  $500,000,  and  6  per  centum  per  annum  upon  the  amount  by 
which  the  total  net  income  exceeds  $500,000.  All  the  provisions  of  this 
section  relating  to  individuals  who  are  to  be  chargeable  with  the  normal 
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income  tax,  so  far  as  they  are  applicable  and  are  not  inconsistent  with  this 
subdivision  of  paragraph  A,  shall  apply  to  the  levy,  assessment,  and  collec- 
tion of  the  additional  tax  imposed  under  this  section.  Every  person  sub- 
ject to  this  additional  tax  shall,  for  the  purpose  of  its  assessment  and  col- 
lection, make  a  personal  return  of  his  total  net  income  from  all  sources, 
corporate  or  otherwise,  for  the  preceding  calendar  year,  under  rules  and 
regulations  to  be  prescribed  by  the  Commissioner  of  Internal  Revenue  and 
approved  by  the  Secretary  of  the  Treasury.  For  the  purpose  of  this  addi- 
tional tax  the  taxable  income  of  any  individual  shall  embrace  the  share  to 
which  he  would  be  entitled  of  the  gains  and  profits,  if  divided  or  distributed, 
whether  divided  or  distributed  or  not,  of  all  corporations,  joint-stock  com- 
panies, or  associations  however  created  or  oi^anized,  formed  or  fraudulently 
availed  of  for  the  purpose  of  preventing  the  imposition  of  such  tax  through 
the  medium  of  permitting  such  gains  and  profits  to  accumulate  instead 
of  being  divided  or  distributed;  and  the  fact  that  any  such  corporation, 
joint-stock  company,  or  association,  is  a  mere  holding  company,  or  that 
the  gains  and  profits  are  permitted  to  accumulate  beyond  the  reasonable 
needs  of  the  business  shall  be  prima  facie  evidence  of  a  fraudulent  purpose 
to  escape  such  tax ;  but  the  fact  that  the  gains  and  profits  are  in  any  case 
permitted  to  accumulate  and  become  surplus  shall  not  be  construed  as  evi- 
dence of  a  purpose  to  escape  the  said  tax  in  such  case  unless  the  Secretary 
of  the  Treasury  shall  certify  that  in  his  opinion  such  accumulation  is  unrea- 
sonable for  the  purposes  of  the  business.  When  requested  by  the  Commis- 
sioner of  Internal  Revenue,  or  any  district  collector  of  internal  revenue, 
such  corporation,  joint-stock  company,  or  association  ghall  forward  to  him 
a  correct  statement  of  such  profits  and  the  name»  of  the  individuals  who 
would  be  entitled  to  the  same  if  distributed.    [3d  Stat.  L,  166.] 

See  the  note  to  the  preceding  paragraph  of  the  t<JKt. 

B.  [Determination  of  net  income.}  That,  subject  only  to  such  exemp- 
tions and  deductions  as  are  hereinafter  allowed,  the  net  income  of  a  taxable 
person  shall  include  gains,  profits,  and  income  derived  from  salaries,  wages, 
or  compensation  for  personal  service  of  whatever  kind  and  in  whatever 
form  paid,  or  from  professions,  vocations,  businesses,  trade,  commerce,  or 
sales,  or  dealings  in  property,  whether  real  or  personal,  growing  out  of  the 
ownership  or  use  of*  or  interest  in  real  or  personal  property,  also  from 
interest,  rent,  dividends,  securities,  or  the  transaction  of  any  lawful  busi- 
ness carried  on  for  gain  or  profit,  or  gains  or  profits  and  income  derived 
from  any  source  whatever,  including  the  income  from  but  not  the  value^of 
progertyacquired  by  gift,  bequest,  devise,  or  descent^ "  TroviSeS^  That 
the  procee3sl)f  life  insurance  policies  paid  upon  the  death  of  the  person 
insured  or  payments  made  by  or  credited  to  the  insured,  on  life  insurance, 
endowment,  or  annuity  contracts,  upon  the  return  thereof  to  the  insured 
at  the  maturity  of  the  term  mentioned  in  the  contract,  or  upon  surrender 
of  contract,  shall  not  be  included  as  income. 

That  in  computing  net  income  for  the  purpose  of  the  normal  tax  there 
shall  be  allowed  as  deductions :  First,  the  necessary  expenses  actually  paid 
in  carrying  on  any  business,  not  including  personal,  living,  or  family 
expenses;  second,  all  interest  paid  within  the  year  by  a  taxable  person  on 
indebtedness ;  third,  all  national,  State,  coilnty,  school,  and  municipal  taxes 
paid  within  the  year,  not  including  those  assessed  against  local  benefits; 
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fourth,  losses  actually  sustained  during  the  year,  incurred  in  trade  or  aris- 
ing from  fires,  storms,  or  shipwreck,  and  not  compensated  for  by  insurance 
or  otherwise;  fifth,  debts  due  to  the  taxpayer  actually  ascertained  to  be 
worthless  and  charged  off  within  the  yearj  sixth,  a  reasonable  allowance 
for  the  exhaustion,  wear  and  tear  of  property  arising  out  of  its  use  or 
employment  in  the  business,  not  to  exceed,  in  the  case  of  mines,  5  per 
centum  of  the  gross  value  at  the  mine  of  the  output  for  the  year  for  which 
the  computation  is  made,  but  no  deduction  shall  be  made  for  any  amount 
of  expense  of  restoring  property  or  making  good  the  exhaustion  thereof 
for  which  an  allowance  is  or  has  been  made :  Provided,  That  no  deduction 
shall  be  allowed  for  any  amount  paid  out  for  new  buildings,  permanent 
improvements,  or  betterments,  made  to  increase  the  value  of  any  property 
or  estate ;  seventh,  the  amount  received  as  dividends  upon  the  stock  or  from 
the  net  earnings  of  any  corporation,  joint  stock  company,  association,  or 
insurance  company  which  is  taxable  upon  its  net  income  as  hereinafter  pro- 
vided; eighth,  the  amount  of  income,  the  tax  upon  which  has  been  paid 
or  withheld  for  payment  at  the  source  of  the  income,  under  the  provisions 
of  this  section,  provided  that  whenever  the  tax  upon  the  income  of  a  per- 
son is  required  to  be  withheld  and  paid  at  the  source  as  hereinafter  required, 
if  such  annual  income  does  not  exceed  the  sum  of  $3,000  or  is  not  fixed  or 
certain,  or  is  indefinite,  or  irregular  as  to  amount  or  time  of  accrual,  the 
same  shall  not  be  deducted  in  the  personal  return  of  such  person. 

The  net  income  from  property  owned  and  business  carried  on  in  the 
United  States  by  persons  residing  elsewhere  shall  be  computed  upon  the 
basis  prescribed  in  this  paragraph  and  that  part  of  paragraph  G  of  this 
section  relating  to  the  computation  of  the  net  income  of  corporations,  joint- 
stock  and  insurance  companies,  organized,  created,  or  existing  under  the 
laws  of  foreign  countries,  in  so  far  as  applicable. 

That  in  computing  net  incoine  under  this  section  there  shall  be  excluded 
the  interest  upon  the  obligations  of  a  State  or  any  political  subdivision 
thereof,  and  upon  the  obligations  of  the  United  States  or  its  possessions; 
also  the  compensation  of  the  present  President  of  the  United  States  during 
the  term  for  which  he  has  been  elected,  and  of  the  judges  of  the  supreme 
and  inferior  courts  of  the  United  States  now  in  office,  and  the  compensation 
of  all  officers  and  employees  of  a  State  or  any  political  subdivision,  thereof 
except  when  such  compensation  is  paid  by  the  United  States  Government. 
[38. Stat  L.  167.] 

See  the  note  to  paragraph  A,  subdiTision  1  of  this  Act,  supra,  p.  236. 

G.  [Deductions.]  That  there  shall  be  deducted  from  the  amount  of  the 
net  income  of  each  of  said  persons,  ascertained  as  provided  herein,  the 
sum  of  $3,000,  plus  $1,000  additional  if  the  person  making  the  return  be  a 
married  man  with  a  wife  living  with  him,  or  plus  the  sum  of  $1,000  addi- 
tional if  the  person  making  the  return  be  a  married  woman  with  a  husband 
living  with  her ;  but  in  no  event  shall  this  additional  exemption  of  $1,000 
be  deducted  by  both  a  husband  and  a  wife :  Provided,  That  only  one  deduc- 
tion of  $4,000  shall  be  made  from  the  aggregate  income  of  both  husband 
and  wife  when  living  together.     [38  Stat.  L.  168.] 

See  the  note  to  paragraph  A,  subdivisiun  1  of  this  Act,  supra,  p.  236. 
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D.  [Oomputation  for  calendar  year  —  returns  to  be  made.]    The  said 
tax  shall  be  eomputed  upon  the  remainder  of  said  net  income  of  each  person 
subject  thereto,  accruing  during  each  preceding  calendar  year  ending 
December  thirty-first :    Provided,  however,  That  for  the  year  ending  Decem- 
ber thirty-first,  nineteen  hundred  and  thirteen,  said  tax  shall  be  computed 
on  the  net  income  accruing  from  March  first  to  December  thirty-first,  nine- 
teen hundred  and  thirteen,  both  dates  inclusive,  after  deducting  five-sixths 
only  of  the  specific  exemptions  and  deductions  herein  provided  for.    On  or 
before  the  first  day  of  March,  nineteen  hundred  and  fourteen,  and  the  first 
day  of  March  in  each  year  thereafter,  a  true  and  accurate  return,  under 
oath  or  affirmation,  shall  be  made  by  each  person  of  lawful  age,  except  as 
hereinafter  provided,  subject  to  the  tax  imposed  by  this  section,  and  having 
a  net  income  of  $3,000  or  over  for  the  taxable  year,  to  the  collector  of 
internal  revenue  for  the  district  in  which  such  person  resides  or  has  his 
principal  place  of  business,  or,  in  the  case  of  a  person  residing  in  a  foreign 
country,  in  the  place  where  his  principal  business  is  carried  on  within  the 
United  States,  in  such  form  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe,  setting  forth 
specifically  the  gross  amount  of  income  from  all  separate  sources  and  from 
the  total  thereof,  deducting  the  a^regate  items  or  expenses  and  allowance 
herein  authorized  f  guardians,  trustees,  executors,  administrators,  agents, 
receivers,  conservators,  and  all  persons,  corporations,  or  associations  acting 
in  any  fiduciary  capacity,  shall  make  and  render  a  return  of  the  net  income 
of  the  person  for  whom  they  act,  subject  to  this  tax,  coming  into  their 
custody  or  control  and  management,  and  be  subject  to  all  the  provisions 
of  this  section  which  apply  to  individuals :    Provided,  That  a  return  made 
by  one  of  two  or  more  joint  guardians,  trustees,  executors,  administrators, 
agents,  receivers,  and  conservators,  or  other  persons  acting  in  a  fiduciary 
capacity,  filed  in  the  district  where  such  person  resides,  or  in  the  district 
where  the  will  or  other  instrument  under  which  he  acts  is  recorded,  under 
such  regulations  as  the  Secretary  of  the  Treasury  may  prescribe,  shall  be  a 
sufficient  compliance  with  the  requirements  of  this  paragraph;  and  also 
all  persons,  firms,  companies,  copartnerships,  corporations,  joint-stock  com- 
panies or  associations,  and  insurance  companies,  except  as  hereinafter  pro- 
vided, in  whatever  capacity  acting,  having  the  control,  receipt,  disposal,,  or 
payment  of  fixed  or  determinable  annual  or  periodical  gains,  profits,  and 
income  of  another  person  subject  to  tax,  shall  in  behalf  of  such  person 
deduct  and  withhold  from  the  payment  an  amount  equivalent  to  the  normal 
income  tax  upon  the  same  and  make  and  render  a  return,  as  aforesaid,  but 
separate  and  distinct,  of  the  portion  of  the  income  of  each  person  from 
which  the  normal  tax  has  been  thus  withheld,  and  containing  also  the  name 
and  address  of  such  person  or  stating  that  the  name  and  address  or  the 
address,  as  the  case  may  be,  are  unknown:    Provided,  That  the  provision 
requiring  the  normal  tax  of  individuals  to  be  withheld  at  the  source  of  the 
income  shall  not  be  construed  to  require  any  of  such  tax  to  be  withheld 
prior  to  the  first  day  of  November,  nineteen  hundred  and  thirteen :    Pro- 
vided further,  That  in  either  case  above  mentioned  no  return  of  income  not 
exceeding  $3,000  shall  be  required:    Provided  further.  That  any  persons 
carrying  on  business  in  partnership  sh^U  be  liable  for  income  tax  only 
in  their  individual  capacity,  and  the  share  of  the  profits  of  a  partnership 

to  which  any  taxable  partner  would  be  entitled  if  the  same  were  divided, 
4  F.  S.  A.— 9 


242 


4  FED.  STAT.  ANN.  (2d  Ed.) 


whether  divided  or  otherwise,  shall  be  returned  for  taxation  and  the  tax 
paid,  under  the  provisions  of  this  section,  and  any  such  firm,  when  requested 
by  the  Commissioner  of  Internal  Revenue,  or  any  district  collector,  shall 
forward  to  him  a  correct  statement  of  such  profits  and  the  names  of  the 
individuals  who  would  "be  entitled  to  the  same,  if  distributed :  Provided 
further,  That  persons  liable  for  the  normal  income  tax  only,  on  their  own 
account  or  in  behalf  of  another,  shall  not  be  required  to  make  return  of 
the  income  derived  from  dividends  on  the  capital  stock  or  from  the  net 
earnings  of  corporations,  joint-stock  companies  or  associations,  and  insur- 
ance companies  taxable  upon  their  net  income  as  hereinafter  provided. 
Any  person  for  whom  return  has  been  made  and  the  tax  paid,  or  to  be  paid 
as  aforesaid,  shall  not  be  required  to  make  a  return  unless  such  person  has 
other  net  income,  but  only  one  deduction  of  $3,000  shall  be  made  in  the  case 
of  any  such  person.  The  collector  or  deputy  collector  shall  require  every 
list  to  be  verified  by  the  oath  or  afSrmation  of  the  party  rendering  it.  If 
the  collector  or  deputy  collector  have  reason  to  believe  that  the  amount 
of  any  income  returned  is  understated,  he  shall  give  due  notice  to  the  per- 
son making  the  return  to  show  cause  why  the  amount  of  the  return  should 
not  be  increased,  and  upon  proof  of  the  amount  understated  may  increase 
the  same  accordingly.  If  dissatisfied  with  the  decision  of  the  collector,  such 
person  may  submit  the  case,  with  all  the  papers,  to  the  Commissioner  of 
Internal  Revenue  for  his  decision,  and  may  furnish  sworn  testimony  of 
witnesses  to  prove  any  relevant  facts.    [38  Stat  L.  168,] 

See  the  note  to  paragraph  A,  aubdi vision  1  of  this  Act,  supra,  p.  236. 


Constitutionality.— The  limited  retro- 
activity, fixing  a  first  period  embracing 
only  tiie  time  from  March  1  to  December 
31,  1913,  is  not  repugnant  to  the  due 
process  clause  of  the  Fifth  Amendment 
nor  inconsistent  with  the  Sixteenth 
Amendment,  since  the  date  of  retroactiv- 
ity did  not  extend  beyond  the  time  when 
the  amendment  was  operative,  and  there 
was  power  by  virtue  of  the  amendment 
during  that  period  to  levy  the  tax  with- 
out apportionment.  Brushaber  t\  Union 
Pac.  R.  Co.,  (1915)  240  U.  S.  1,  36  S.  Ct. 
235,  60  U.  8.  (L.  ed.)  493.  See  further 
the  note  under  paragraph  A,  subdivi- 
sion 1,  eupra,  p.  236. 

Force  of  Treasury  Departmeat  instmc- 
tiont. —  Referring  to  certain  instructions 
of  the  Treasury  Department  (form  1040, 
instruction  14;  form  1041,  instruction  12) 
directing  *'  a  person  receiving  fees  or 
emoluments  for  professional  services,  as 
in  the  case  of  physicians  or  lawyers,*'  to 
include  all  actual  receipts  for  services 
rendered  in  the  year  for  which  return  is 


made,  "  together  with  all  unpaid  ac- 
counts, charges  for  services  or  contingent 
income  due  for  that  year,"  the  court  in 
Edwards  v,  Keith,  (C.  C.  A.  2d  Cir.  1916) 
231  Fed.  110,  J46  C.  C.  A.  298,  affirming 
(E.  D.  N.  Y.  1915)  224  Fed.  585,  said: 
"This  form  may  be  appropriate  enough 
to  give  the  department  full  information 
about  an  individual's  earnings  in  any  par- 
ticular year  so  as  to  enable  its  officers 
to  check  up  with  accuracy  some  return  of 
a  future  year,  when  his  hope  of  being 
paid  what  he  has  earned  finds  fruition. 
But  no  such  instructions  of  the  Treaaury 
Department  can  enlarge  the  scope  ol  this 
statute  so  as  to  impose  the  income  tax 
upon  unpaid  charges  for  services  rendered 
and  which,  for  aught  anyone  can  teil, 
.  may  never  be  paid.  .  .  .  The  statute  alone 
determines  what  is  income  to  be  taxed. 
It  taxes  only  income  *  derived '  from 
man^  specified  sources;  one  does  not 
*  derive  income '  by  rendering  services 
and  charging  for  them." 


E.  [Notification  of  assessment,  and  payment.]  That  all  assessments 
shall  be  made  by  the  Commissioner  of  Internal  Revenue  and  all  persons 
shall  be  notified  of  the  amount  for  which  they  are  respectively  liable  on  or 
before  the  fiirst  day  of  June  of  each  successive  year,  and  said  asse^ments 
shall  be  paid  oil  or  before  the  thirtieth  day  of  Jiine,  except  in  cases  of 
refusal  or  neglect  to  make  such  return  and  in  cases  of  false  or  fraudulent 
returns,  in  which  cases  the  Commissioner  of  Internal  Revenue  shall,  upon 
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the  discovery  thereof,  at  any  time  within  three  years  after  said  return  is 
due,  make  a  return  upon  information  obtained  as  provided  for  in  this  sec- 
tion or  by  existing  law,  and  the  assessment  made  by  the  Commissioner  of 
Internal  Revenue  thereon  shall  be  paid  by  such  person  or  persons  immedi- 
ately upon  notification  of  the  amount  of  such  assessment ;  and  to  any  sum 
or  sums  due  and  unpaid  after  the  thirtieth  day  of  June  in  any  year,  and 
for  ten  days  after  notice  and  demand  thereof  by  the  collector,  there  shall 
be  added  the  sum  of  5  per  centum  on  the  amount  of  tax  unpaid,  and  interest 
at  the  rate  of  1  per  centum  per  month  upon  said  tax  from  the  time  the 
same  became  due,  except  from  the  estates  of  insane,  deceased,  or  insolvent 
persons. 

All  persons,  firms,  copartnerships,  companies,  corporations,  joint-stock 
companies  or  associations,  and  insurance  companies,  in  whatever  capacity 
acting,  including  lessees  or  mortgagors  of  real  or  personal  property,  trus- 
tees acting  in  any  trust  capacity,  executors,  administrators,  agents,  receivers, 
conservators,  employers,  and  all  officers  and  employees  of  the  United  States 
having  the  control,  receipt,  custody,  disposal,  or  payment  of  interest,  rent, 
salaries,  wages,  premiums,  annuities,  compensation,  remuneration,  emolu- 
ments, or  other  fixed  or  determinable  annual  gains,  profits,  and  income  of 
another  person,  exceeding  $3,000  for  any  taxable  year,  other  than  dividends 
on  capital  stock,  or  from  the  net  earnings  of  corporations  and  joint-stock 
companies  or  associations  subject  to  like  tax,  who  are  required  to  make  and 
render  a  return  in  behalf  of  another,  as  provided  herein,  to  the  collector  of 
his,  her,  or  its  district,  are  hereby  authorized  and  required  to  deduct  and 
withhold  from  such  annual  gains,  profits,  and  income  such  sum  as  will  be 
sufBcient  to  pay  the  normal  tax  imposed  thereon  by  this  section,  and  shall 
pay  to  the  officer  of  the  United  States  Government  authorized  to  receive 
the  same;  and  they  are  each  hereby  made  personally  liable  for  such  tax. 
In  all  cases  where  the  income  tax  of  a  person  is  withheld  and  deducted  and 
paid  or  to  be  paid  at  the  source,  as  aforesaid,  such  person  shall  not  receive 
the  benefit  of  the  deduction  and  exemption  allowed  in  paragraph  C  of  this 
section  except  by  an  application  for  refund  of  the  tax  unless  he  shall,  not 
less  than  thirty  days  prior  to  the  day  on  which  the  return  of  his  income 
is  due,  file  with  the  person  who  is  required  to  withhold  and  pay  tax  for 
him,  a  signed  notice  in  writing  claiming  the  benefit  of  such  exemption  and 
thereupon  no  tax  shall  be  withheld  upon  the  amount  of  such  exemption: 
Provided,  That  if  any  person  for  the  purpose  of  obtaining  any  allowance 
or  reduction  by  virtue  of  a  claim  for  such  exemption,  either  for  himself 
or  for  any  other  person,  knowingly  makes  any  false  statement  or  false  or 
fraudulent  representation,  he  shall  be  liable  to  a  penalty  of  $300 ;  nor  shall 
any  person  under  the  foregoing  conditions  be  allowed  the  benefit  of  any 
deduction  provided  for  in  subsection  B  of  this  section  unless  he  shall,  not 
less  than  thirty  days  prior  to  the  day  on  which  the  return  of  his  income  is 
due,  either  file  with  the  person  who  is  required  to  withhold  and  pay  tax 
for  him  a  true  and  correct  return  of  his  annual  gains,  profits,  and  income 
from  all  other  sources,  and  also  the  deductions  asked  for,  and  the  showing 
thus  made  shall  then  become  a  part  of  the  return  to  be  made  in  his  behalf  by 
the  person  required  to  withhold  and  pay  the  tax,  or  likewise  make  applica- 
tion for  deductions  to  the  collector  of  the  district  in  which  return  is  made 
or  to  be  made  for  him :  Provided  further,  That  if  such  person  is  a  minor 
or  an  ini^ane  person,  or  is  absent  from  the  United  States,  or  is  unable  owing 
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to  serious  illness  to  make  the  return  and  applicatioh  above  provided  for, 
the  return  and  application  may  be  made  for  him  or  her  by  the  person 
required  to  withhold  and  pay  the  tax,  he  making  oath  under  the  penalties 
of  this  Act  that  he  has  sufficient  knowledge  of  the  affairs  and  property  of 
his  beneficiary  to  enable  him  to  make  a  full  and  complete  return  for  him 
or  her,  and  that  the  return  and  application  made  by  him  are  full  and  com- 
plete :  Provided  further,  That  the  amount  of  the  normal  tax  hereinbefore 
imposed  shall  be  deducted  and  withheld  from  fixed  and  determinable  annual 
gains,  profits,  and  income  derived  from  interest  upon  bonds  and  mortgages, 
or  deeds  of  trust  or  other  similar  obligations  of  corporations,  joint-stock 
companies  or  associations,  and  insurance  companies,  whether  payable  annu- 
ally or  at  shorter  or  longer  periods,  although  such  interest  does  not  amount 
to  $3,000,  subject  to  the  provisions  of  this  section  requiring  the  tax  to  be 
withheld  at  the  source  and  deducted  from  annual  income  and  paid  to  the 
Government;  and  likewise  the  amount  of  such  tax  shall  be  deducted  and 
withheld  from  coupons,  checks,  or  bills  of  exchange  for  or  in  payment  of 
interest  upon  bonds  of  foreign  countries  and  upon  foreign  mortgages  or  like 
obligations  (not  payable  in  the  United  States),  and  also  from  coupons, 
checks,  or  bills  of  exchange  for  or  in  payment  of  any  dividends  upon  the 
stock  or  interest  upon  the  obligations  of  foreign  corporations,  associations, 
and  insurance  companies  engaged  in  business  in  foreign  countries ;  and  the 
tax  in  each  case  shall  be  withheld  and  deducted  for  and  in  behalf  of  any 
person  subject  to  the  tax  hereinbefore  imposed,  although  such  interest,  divi- 
dends, or  other  compensation  does  not  exceed  $3,000,  by  any  banker  or  per- 
son who  shall  sell  or  otherwise  realize  coupons,  checks,  or  bills  of  exchange 
drawn  or  made  in  payment  of  any  such  interest  or  dividends  (not  payable 
in  the  United  States),  and  any  person  who  shall  obtain  payment  (not  in 
the  United  States),  in  behalf  of  another  of  such  dividends  and  interest  by 
means  of  coupons,  checks,  or  bills  of  exchange,  and  also  any  dealer  in  such 
coupons  who  shall  purchase  the  same  for  any  such  dividends  or  interest 
(not  payable  in  the  United  States),  otherwise  than  from  a  banker  or  another 
dealer  in  such  coupons;  but  in  each  case  the  benefit  of  the  exemption  and 
the  deduction  allowable  under  this  section  may  be  had  by  complying  with 
the  foregoing  provisions  of  this  paragraph. 

All  persons,  firms,  or  corporations  undertaking  as  a  matter  of  business  or 
for  profit  the  collection  of  foreign  payments  of  such  interest  or  dividends 
by  means  of  coupons,  checks,  or  bills  of  exchange  shall  obtain  a  license  from 
the  Commissioner  of  Internal  Revenue,  and  shall  be  subject  to  such  regu- 
lations enabling  the  Government  to  ascertain  and  verify  the  due  withhold- 
ing and  payment  of  the  income  tax  required  to  be  withheld  and  paid  as 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  shall  prescribe ;  and  any  person  who  shall  knowingly  under- 
take to  collect  such  payments  as  aforesaid  without  having  obtained  a  license 
therefor,  or  without  complying  with  such  regulations,  shall  be  deemed 
guilty  of  a  misdemeanor  and  for  each  offense  be  fined  in  a  sum  not  exceed- 
ing $5,000,  or  imprisoned  for  a  term  not  exceeding  one  year,  or  both,  in  the 
discretion  of  the  court. 

Nothing  in  this  section  shall  be  construed  to  release  a  taxable  person  from 
liability  for  income  tax,  nor  shall  any  contract  entered  into  after  this  Act 
takes  effect  be  valid  in  regard  to  any  Federal  income  tax  imposed  upon  a 
person  liable  to  such  payment. 
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The  tax  herein  imposed  upon  annual  gains,  profits,  and  income  not  falling 
under  the  foregoing  and  not  returned  and  paid  by  virtue  of  the  foregoing 
shall  be  assessed  by  personal  return  under  rules  and  regulations  to  be  pre- 
scribed by  the  Commissioner  of  Internal  Revenue  and  approved  by  the 
Secretary  of  the  Treasury. 

The  provisions  of  this  section  relating  to  the  deduction  and  payment  of 
the  tax  at  the  source  of  income  shall  only  apply  to  the  normal  tax  herein- 
before imposed  upon  individuals.    [3d  Stat  L.  169.] 

See  the  notes  to  paragraph  A,  subdivision  1  of  this  Act,  supra,  p.  236. 

was  held  that  he  could  not  justify  a  re- 
fusal to  pay  a  part  of  the  rent  reserved  in 
the  lease,  on  the  ground  that  he  had  been 
compelled  to  pay  therefrom  a  sum  exacted 
by  the  United  States  government.  Suter  v, 
«lordan  Marsh  Co.,  (Mass.  1916)  113  N.  E. 
580.  See  also  North  Pennsylvania  R.  Co. 
V.  PhUadelphia,  etc.,  R.  Co.,  (1915)  249 
Pa.   St.   326,   95  AU.    100. 


in  respect  of  rent. —  Money  de- 
ducted and  withheld  from  the  rent  by  a 
keeee  in  accordance  with  the  requirements 
of  the  federal  income  tax  is  a  tax  or  as- 
sessment upon  or  in  respect  of  the  rent 
payable  under  the  lease.  So  where  by  the 
terms  of  a  lease,  the  lessee  obligated  him- 
self to  pay  ''all  taxes  and  assessments 
.  .  .  upon  or  in  respect  of  the  rent  .  .  . 
howsoever  or  to  whomsoever  assessed"  it 


F.  [Penalties.]  That  if  any  person,  corporation,  joint-stock  company, 
association,  or  insurance  company  liable  to  make  the  return  or  pay  the  tax 
aforesaid  shall  refuse  or  neglect  to  make  a  return  at  the  time  or  times  herein- 
before specified  in  eacif  year,  such  person  shall  be  liable  to  a  penalty  of  not 
less  than  $2Q  nor  more  than  $1,000.  Any  person  or  any  officer  of  any  corpo- 
ration required  by  law  to  make,  render,  sign,  or  verify  any  return  who 
makes  any  false  or  fraudulent  return  or  statement  with  intent  to  defeat  or 
evade  the  assessment  required  by  this  section  to  be  made  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  fined  not  exceeding  $2,000  or  be  imprisoned  not 
exceeding  one  year,  or  both,  at  the  discretion  of  the  court,  with  the  costs  of 
prosecution.    [38  Siat.  L.  171,] 

See  the  note  to  paragraph  A,  subdivision  1  of  this  Act,  supra,  p.  236. 

G.  [Tax  on  net  incomes  of  corporations.]  (a)  That  the  normal  tax 
hereinbefore  imposed  upon  individuals  likewise  shall  be  levied,  assessed,  and 
paid  annually  upon  the  entire  net  income  arising  or  accruing  from  all 
sources  during  the  preceding  calendar  year  to  every  corporation,  joint-stock 
company  or  association,  and  every  insurance  company,  organized  in  the 
United  States,  no  matter  how  created  or  organized,  not  including  partner- 
ships ;  but  if  organized,  authorized,  or  existing  under  the  laws  of  any  for- 
eign country,  then  upon  the  amount  of  net  income  accruing  from  business 
transacted  and  capital  invested  within  the  United  States  during  such  year : 
Provided,  however,  That  nothing  in  this  section  shall  apply  to  labor,  agri- 
cultural, or  horticultural  organizations,  or  to  mutual  savings  banks  not 
having  a  capital  stock  represented  by  shares,  or  to  fraternal  berffeficiary 
societies,  orders,  or  associations  operating  under  the  lodge  system  or  for 
the  exclusive  benefit  of  the  members  of  a  fraternity  itself  operating  under 
the  lodge  system,  and  providing  for  the  payment  of  life,  sick,  accident,  and 
other  benefits  to  the  members  of  such  societies,  orders,  or  associations  and 
dependents  of  such  members,  nor  to  domestic  building  and  loan  associa- 
tions, nor  to  cemetery  companies,  organized  and  operated  exclusively  for 
the  mutual  benefit  of  their  members,  nor  to  any  corporation  or  association 
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organized  and  operated  exclosively  for  religions,  charitable,  scientific,  or 
edncational  purposes,  no  part  of  the  net  income  of  which  inures  to  the  bene- 
fit of  any  private  stockholder  or  individual,  nor  to  business  leagues,  nor  to 
chambers  of  commerce  or  boards  of  trade,  not  organized  for  profit  or  no 
part  of  the  net  income  of  which  inures  to  the  benefit  of  the  private  stock- 
holder or  individual ;  nor  to  any  civic  league  or  organization  not  organized 
for  profit,  but  operated  exclusively  for  the  promotion  of  social  welfare: 
Provided  further,  That  there  shall  not  be  taxed  under  this  section  any 
income  derived  from  any  public  utility  or  from  the  exercise  of  any  essential 
governmental  function  accruing  to  any  State,  Territory,  or  the  District  of 
Columbia,  or  any  political  subdivision  of  a  State,  Territory,  or  the  District 
of  Columbia,  nor  any  income  accruing  to  the  government  of  the  Philippine 
Islands  or  Porto  Rico,  or  of  any  political  subdivision  of  the  Philippine 
Islands  or  Porto  Rico :  Provided,  That  whenever  any  State,  Territory,  or 
the  District  of  Columbia,  or  any  political  subdivision  of  a  State  or  Terri- 
tory, has,  prior  to  the  passage  of  this  Act,  entered  in  good  faith  into  a  con- 
tract with  any  person  or  corporation,  the  object  and  purpose  of  which  is  to 
acquire,  construct,  operate  or  maintain  a  public  utility,  no  tax  shall  be 
levied  under  the  provisions  of  this  Act  upon  the  income  derived  from  the 
operation  of  such  public  utility,  so  far  as  the  payment  thereof  will  impose 
a  loss  or  burden  upon  such  State,  Territory,  or  the  District  of  Coliunbia,  or 
a  political  subdivision  of  a  State  or  Territory;  but  this  provision  is  not 
intended  to  confer  upon  such  person  or  corporation  any  financial  gain  or 
exemption  or  to  relieve  such  person  or  corporation  from  the  payment  of  a 
tax  as  provided  for  in  this  section  upon  the  part  or  portion  of  the  said 
income  to  which  such  person  or  corporation  shall  be  entitled  under  such 
contract. 

(b)  Such  net  income  shall  be  ascertained  by  deducting  from  the  gross 
amount  of  the  income  of  such  corporation,  joint-stock  company  or  associa- 
tion, or  insurance  company,  received  within  the  year  from  all  sources, 
(first)  all  the  ordinary  and  necessary  expenses  paid  within  the  year  in  the 
maintenance  and  operation  of  its  business  and  properties,  including  rentals 
or  other  payments  required  to  be  made  as  a  condition  to  the  continued  use 
or  possession  of  property;  (second)  all  losses  actually  sustained  within  the 
year  and  not  compensated  by  insurance  or  otherwise,  including  a  reasonable 
allowance  for  depreciation  by  use,  wear  and  tear  of  property,  if  any ;  and 
in  the  case  of  mines  a  reasonable  allowance  for  depletion  of  ores  and  all 
other  natural  deposits,  not  to  exceed  5  per  centum  of  the  gross  value  at  the 
mine  of  the  output  for  the  year  for  which  the  computation  is  made;  and 
in  case  of  insurance  companies  the  net  addition,  if  any,  required  by  law  to 
be  made  within  the  year  to  reserve  funds  and  the  sums  other  than  divi- 
dends paid  within  the  year  on  policy  and  annuity  contracts:  Provided, 
That  mutual  fire  insurance  companies  requiring  their  members  to  make 
premium  deposits  to  provide  for  losses  and  expenses  shall  not  return  as 
income  any  portion  of  the  premium  deposits  returned  to  their  policyholders, 
but  shall  return  as  taxable  income  all  income  received  by  them  from  all 
other  sources  plus  such  portions  of  the  premium  deposits  as  are  retained 
by  the  companies  for  purposes  other  than  the  payment  of  losses  and 
expenses  and  reinsurance  reserves :  Provided  further,  That  mutual  marine 
insurance  companies  shall  include  in  their  return  of  gross  income  gross 
premiums  collected  and  received  by  them  less  amounts  paid  for  reinsurance, 
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but  shall  be  entitled  to  include  in  deductions  from  gross  income  amounts 
repaid  to  policyholders  on  account  of  premiums  previously  paid  by  them 
and  interest  paid  upon  such  amounts  between  the  ascertainment  thereof 
and  the  payment  thereof  and  life  insurance  companies  shall  not  include  as 
income  in  any  year  such  portion  of  any  actual  premium  received  from  any 
individual  policyholder  as  shall  have  been  paid  back  or  credited  to  such 
individual  policyholder,  or  treated  as  an  abatement  of  premium  of  such 
individual  policyholder,  within  such  year;  (third)  the  amount  of  interest 
accrued  and  paid  within  the  year  on  its  indebtedness  to  an  amount  of  such 
indebtedness  not  exceeding  one4ialf  of  the  sum  of  its  interest  bearing 
indebtedness  and  its  paid-up  capital  stock  outstanding  at  the  close  of  the 
year,  or  if  no  capital  stock,  the  amount  of  interest  paid  within  the  year 
on  an  amount  of  its  indebtedness  not  exceeding  the  amount  of  capital 
employed  in  the  business  at  the  close  of  the  year :  Provided,  That  in  case 
of  indebtedness  wholly  secured  by  collateral  the  subject  of  sale  in  ordinary 
business  of  such  corporation,  joint-stock  company,  or  association,  the  total 
interest  secured  and  paid  by  such  company,  corporation,  or  association 
within  the  year  on  any  such  indebtedness  may  be  deducted  as  a  part  of  its 
expense  of  doing  business:  Provided  further.  That  in  the  case  of  bonds 
or  other  indebtedness,  which  have  been  issued  with  a  guaranty  that  the 
interest  payable  thereon  shall  be  free  from  taxation,  no  deduction  for  the 
payment  of  the  tax  herein  imposed  shall  be  allowed ;  and  in  the  case  of  a 
banky  banking  association,  loan,  or  trust  company,  interest  paid  within  the 
year  on  deposits  qr  on  moneys  received  for  investment  and  secured  by 
interest-bearing  certificates  of  indebtedness  issued  by  such  bank,  banking 
association,  loan  or  trust  company;  (fourth)  all  sums  paid  by  it  within  the 
year  for  taxes  imposed  under  the  authority  of  the  United  States  or  of  any 
State  or  Territory  thereof,  or  imposed  by  the  Government  of  any  foreign 
country:  Provided,  That  in  the  case  of  a  corporation,  joint-stock  com- 
pany or  association,  or  insurance  company,  organized,  authorized,  or  exist- 
ing under  the  laws  of  any  foreign  country,  such  net  income  shall  be  ascer- 
tained by  deducting  from  the  gross  amount  of  its  income  accrued  within 
the  year  from  business  transacted  and  capital  invested  within  the  United 
States,  (first)  all  the  ordinary  and  necessary  expenses  actually  paid  within 
the  year  out  of  earnings  in  the  maintenance  and  operation  of  its  business 
and  property  within  the  United  States,  including  rentals  or  other  payments 
required  to  be  made  as  a  condition  to  the  continued  use  or  possession  of 
property;  (second)  all  losses  actually  sustained  within  the  year  in  business 
conducted  by  it  within  the  United  States  and  not  compensated  by  insur- 
ance or  otherwise,  including  a  reasonable  allowance  for  depreciation  by 
use,  wear  and  tear  of  property,  if  any,  and  in  the  case  of  mines  a  reason- 
able allowance  for  depletion  of  ores  and  all  other  natural  deposits,  not  to 
exceed  5  per  centum  of  the  gross  value  at  the  mine  of  the  output  for  the 
year  for  which  the  computation  is  made;  and  in  case  of  insurance  com- 
panies the  net  addition,  if  any,  required  by  law  to  be  made  within  the  year 
to  reserve  funds  and  the  sums  other  than  dividends  paid  within  the  year 
on  policy  and  annuity  contracts:  Provided  further.  That  mutual  fire 
insurance  companies  requiring  their  members  to  make  premium  deposits 
to  provide  for  losses  and  expenses  shall  not  return  as  income  any  portion 
of  the  premium  deposits  returned  to  their  policyholders,  but  shall  return 
as  taxable  income  all  income  received  by  them  from  all  other  sources  plus 
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Buch  portions  of  the  premium  deposits  as  are  retained  by  the  companies 
for  purposes  other  than  the  payment  of  losses  and  expenses  and  reinsurance 
reserves:  Provided  further,  That  mutual  marine  insurance  companies 
shall  include  in  their  return  of  gross  income  gross  premiums  collected  and 
received  by  them  less  amounts  paid  for  reinsurance,  but  shall  be  entitled 
to  include  in  deductions  from  gross  income  amounts  repaid  to  policyholders 
on  account  of  premiums  previously  paid  by  them,  and  interest  paid  upon 
such  amounts  between  the  ascertainment  thereof  and  the  payment  thereof 
and  life  insurance  companies  shall  not  include  as  income  in  any  year  such 
portion  of  any  actual  premium  received  from  any  individual  policyholder 
as  shall  have  been  paid  back  or  credited  to  such  individual  policyholder,  or 
treated  as  an  abatement  of  premium  of  such  individual  policyholder,  within 
such  year;  (third)  the  amount  of  interest  accrued  and  paid  within  the 
year  on  its  indebtedness  to  an  amount  of  such  indebtedness  not  exceeding 
the  proportion  of  one-half  of  the  sum  of  its  interest  bearing  indebtedness 
and  its  paid-up  capital  stock  outstanding  at  the  close  of  the  year,  or  if  no 
capital  stock,  the  capital  employed  in  the  business  at  the  close  of  the  year 
which  the  gross  amount  of  its  income  for  the  year  from  business  transacted 
and  capital  invested  within  the  United  States  bears  to  the  gross  amount 
of  its  income  derived  from  all  sources  within  and  without  the  United  States : 
Provided,  That  in  the  case  of  bonds  or  other  indebtedness  which  have  been 
issued  with  a  guaranty  that  the  interest  payable  thereon  shall  be  free  from 
taxation,  no  deduction  for  the  payment  of  the  tax  herein  imposed  shall  be 
allowed;  (fourth)  all  sums  paid  by  it  within  the  year,  for  taxes  imposed 
under  the  authority  of  the  United  States  or  of  ai^y  State  or  Territory 
thereof  or  the  District  of  Columbia.  In  the  case  of  assessment  insurance 
companies,  whether  domestic  or  foreign,  the  actual  deposit  of  sums  with 
State  or  Territorial  officers,  pursuant  to  law,  as  additions  to  guarantee  or 
reserve  funds  shall  be  treated  as  being  pa3nnents  required  by  law  to  reserve 
funds. 

(c)  The  tax  herein  imposed  shall  be  computed  upon  its  entire  net  income 
accrued  within  each  preceding  calendar  year  ending  December  thirty-first: 
Provided,  however.  That  for  the  year  ending  December  thirty-first,  nine- 
teen hundred  and  thirteen,  said  tax  shall  be  imposed  upon  its  entire  net 
income  accrued  within  that  portion  of  said  year  from  March  first  to  Decem- 
ber thirty-first,  both  dates  inclusive,  to  be  ascertained  by  taking  five-sixths 
of  its  entire  net  income  for  said  calender  [sic\  year:  Provided  further, 
That  any  corporation,  joint-stock  company  or  association,  or  insurance 
company  subject  to  this  tax  may  designate  the  last  day  of  any  month  in 
the  year  as  the  day  of  the  closing  of  its  fiscal  year  and  shall  be  entitled  to 
have  the  tax  payable  by  it  computed  upon  the  basis  of  the  net  income  ascer- 
tained as  herein  provided  for  the  year  ending  on  the  day  so  designated  in 
the  year  preceding  the  date  of  assessment  instead  of  upon  the  basis  of  the 
net  income  for  the  calendar  year  preceding  the  date  of  assessment ;  and  it 
shall  give  notice  of  the  day  it  has  thus  designated  as  the  closing  of  its 
fiscal  year  to  the  collector  of  the  district  in  which  its  principal  business 
office  is  located  at  any  time  not  less  than  thirty  days  prior  to  the  date  upon 
which  its  annual  return  shall  be  filed.  All  corporations,  joint-stock  com- 
panies or  associations,  and  insurance  companies  subject  to  the  tax  herein 
imposed,  computing  taxes  upon  the  income  of  the  calendar  year,  shall,  on 
or  before  the  first  day  of  March,  nineteen  hundred  and  fourteen,  and  the 
first  day  of  March  in  each  year  thereafter,  and  all  corporations,  joint-stock 
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companies  or  associations,  and  insurance  companies,  computing  taxes 
upon  the  income  of  a  fiscal  year  which  it  may  designate  in  the  manner 
hereinbefore  provided,  shall  render  a  like  return  within  sixty  days  after 
the  close  of  its  said  fiscal  year,  and  within  sixty  days  after  the  close  of  its 
fiscal  year  in  each  year  thereafter,  or  in  the  case  of  a  corporation,  joint- 
stock  company  or  association,  or  insurance  company,  organized  or  existing 
under  the  laws  of  a  foreign  country,  in  the  place  where  its  principal  busi- 
ness is  located  within  the  United  States,  in  such  form  as  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
shall  prescribe,  shall  render  a  true  and  accurate  return  under  oath  or 
affirmation  of  its  president,  vice  president,  or  other  principal  officer,  and 
its  treasurer  or  assistant  treasurer,  to  the  collector  of  internal  revenue  for 
the  district  in  which  it  has  its  principal  place  of  business,  setting  forth 
(first)  the  total  amount  of  its  paid-up  capital  stock  outstanding,  or  if  no 
capital  stock,  its  capital  employed  in  business,  at  the  close  of  the  year; 
(second)  the  total  amount  of  its  bonded  and  other  indebtedness  at  the  close 
of  the  year;  (third)  the  gross  amount  of  its  income,  received  during  such 
year  from  all  sources,  and  if  organized  under  the  laws  of  a  foreign  country 
the  gross  amount  of  its  income  received  within  the  year  from  business 
transacted  and  capital  invested  within  the  United  States ;  (fourth)  the  total 
amount  of  all  its  ordinary  and  necessary  expenses  paid  out  of  earnings  in 
the  maintenance  and  operation  of  the  business  and  properties  of  such  cor-. 
X>oration,  joint-stock  company  or  association,  or  insurance  company  within 
the  year,  stating  separately  all  rentals  or  other  payments  required  to  be 
made  as  a  condition  to  the  continued  use  or  possession  of  property,  and 
if  organized  under  the  laws  of  a  foreign  country  the  amount  so  paid  in 
the  maintenance  and  operation  of  its  business  within  the  United  States; 
(fifth)  the  total  amount  of  all  losses  actually  sustained  during  the  year 
and  not  compensated  by  insurance  or  otherwise,  stating  separately  any 
amounts  allowed  for  depreciation  of  property,  and  in  case  of  insurance  com- 
panies the  net  addition,  if  any,  required  by  law  to  be  made  within  the 
year  to  reserve  funds  and  the  sums  other  than  dividends  paid  within  the 
year  on  policy  and  annuity  contracts :  Provided  further,  That  mutual  fire 
insurance  companies  requiring  their  members  to  make  premium  deposits 
to  provide  for  losses  and  expenses  shall  not  return  as  income  any  portion 
of  the  premium  deposits  returned  to  their  policyholders,  but  shall  return  as 
taxable  income  all  income  received  by  them  from  all  other  sources  plus  such 
portions  of  the  premium  deposits  as  are  retained  by  the  companies  for  pur- 
poses other  than  the  payment  of  losses  and  expenses  and  reinsurance 
reserves:  Provided  further,  That  mutual  marine  insurance  companies 
shall  include  in  their  return  of  gross  income  gross  premiums  collected  and 
received  by  them  less  amounts  paid  for  reinsurance,  but  shall  be  entitled 
to  include  in  deductions  from  gross  income  amounts  repaid  to  policyholders 
on  Account  of  premiums  previously  paid  by  them,  and  interest  paid  upon 
such  amounts  between  the  ascertainment  thereof  and  the  payment  thereof 
and  life  insurance  companies  shall  not  include  as  income  in  any  year  such 
portion  of  any  actual  premium  received  from  any  individual  policyholder 
as  shall  have  been  paid  back  or  credited  to  such  individual  policyholder,  or 
treated  as  an  abatement  of  premium  of  such  individual  policyholder,  within 
such  year;  and  in  case  of  a  corporation,  joint-stock  company  or  associa- 
tion, or  insurance  company,  organized  under  the  laws  of  a  foreign  country, 
all  losses  actually  sustained  by  it  during  the  year  in  business  conducted  by 
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it  within  the  United  States,  not  compensated  by  insurance  or  otherwise, 
stating  separately  any  amounts  allowed  for  depreciation  of  property,  and  in 
case  of  Insurance  companies  the  net  addition,  if  any,  required  by  law  to 
be  made  within  the  year  to  reserve  funds  and  the  sums  other  than  divi- 
dends paid  within  the  year  on  policy  and  annuity  contracts:  Provided 
further,  That  mutual  fire  insurance  companies  requiring  their  members  to 
make  premium  deposits  to  provide  for  losses  and  expenses  shall  not  return 
as  income  any  portion  of  the  premium  deposits  returned  to  their  policy- 
holders, but  shall  return  as  taxable  income  all  income  received  by  them  from 
all  other  sources  plus  such  portions  of  the  premium  deposits  as  are  retained 
by  the  companies  for  purposes  other  than  the  payment  of  losses  and 
expenses  and  reinsurance  reserves :  Provided  further,  That  mutual  marine 
insurance  companies  shall  include  in  their  return  of  gross  income  gross 
premiums  collected  and  received  by  them  less  amounts  paid  for  reinsurance, 
but  shall  be  entitled  to  ijpclnde  in  deductions  from  gross  income  amounts 
repaid  to  policyholders  on  account  of  premiums  previously  paid  by  them 
and  interest  paid  upon  such  amounts  between  the  ascertainment  thereof  and 
the  payment  thereof  and  life  insurance  companies  shall  not  include  as  income 
in  any  year  such  portion  of  any  actual  premium  received  from  any  individ- 
ual policyholder  as  shall  have  been  paid  back  or  credited  to  such  individual 
policyholder,  or  treated  as  an  abatement  of  premium  of  such  individual 
policyholder,  within  such  year;  (sixth)  the  amount  of  interest  accrued 
and  paid  within  the  year  on  its  bonded  or  other  indebtedness  not  exceed- 
ing one-half  of  the  sum  of  its  interest  bearing  indebtedness  and  its  paid-up 
capital  stock,  outstanding  at  the  close  of  the  year,  or  if  no  capital  stock, 
the  amount  of  interest  paid  within  the  year  on  an  amount  of  indebtedness 
not  exceeding  the  amount  of  capital  employed  in  the  business  at  the  close 
of  the  year,  and  in  the  case  of  a  bank,  banking  association,  or  trust  com- 
pany, stating  separately  all  interest  paid  by  it  within  the  year  on  deposits ; 
or  in  case  of  a  corporation,  joint-stock  company  or  association,  or  insurance 
company,  organized  under  the  laws  of  a  foreign  country,  interest  so  paid  on 
its  bonded  or  other  indebtedness  to  an  amount  of  such  bonded  or  other 
indebtedness  not  exceeding  the  proportion  of  its  paid-up  capital  stock  out- 
standing at  the  close  of  the  year,  or  if  no  capital  stock,  the  amount  of  capital 
employed  in  the  business  at  the  close  of  the  year,  which  the  gross  amount 
of  its  income  for  the  year  from  business  transacted  and  capital  invested 
within  the  United  States  bears  to  the  gross  amount  of  its  income  derived 
from  all  sources  within  and  without  the  United  States;  (seventh)  the 
amount  paid  by  it  within  the  year  for  taxes  imposed  under  the  authority 
of  the  United  States  and  separately  the  amount  so  paid  by  it  for  taxes 
imposed  by  the  Government  of  any  foreign  country;  (eighth)  the  net 
income  of  such  corporation,  joint-stock  company  or  association,  or  insur- 
ance company,  after  making  the  deductions  in  this  subsection  authorized. 
All  such  returns  shall  as  received  be  transmitted  forthwith  by  the  collector 
to  the  Commissioner  of  Internal  Beveipue. 

All  assessments  shall  be  made  and  the  several  corporations,  joint-stock 
companies  or  associations,  and  insurance  companies  shall  be  notified  of  the 
amount  for  which  they  are  respectively  liable  on  or  before  the  first  day  of 
June  of  each  successive  year,  and  said  assessment  shall  be  paid  on  or  before 
the  thirtieth  day  of  June :  Provided,  That  every  corporation,  joint -stock 
company  or  association,  and  insurance  company,  computing  taxes  upon  the 
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income  of  the  fiscal  year  which  it  may  designate  in  the  manner  hereinbefore 
provided,  shall  pay  the  taxes  due  under  its  assessment  within  one  hundred 
and  twenty  days  after  the  date  upon  which  it  is  required  to  file  its  list  or 
return  of  income  for  assessment;  except  in  cases  of  refusal  or  neglect  to 
make  such  return,  and  in  cases  of  false  or  fraudulent  returns,  in  which 
eases  the  Commissioner  of  Internal  Revenue  shall,  upon  the  discovery 
thereof,  at  any  time  within  three  years  after  said  return  is  due,  make  a 
return  upon  information  obtained  as  provided  for  in  this  section  or  by 
existing  law,  and  the  assessment  made  by  the  Commissioner  of  Internal 
Revenue  thereon  shall  be  paid  by  such  corporation,  joint-stock  company  or 
association,  or  insurance  company  immediately  upon  notification  of  the 
amount  of  such  assessment ;  and  to  any  sum  or  sums  due  and  unpaid  after 
the  thirtieth  day  of  June  in  any  year,  or  after  one  hundred  and  twenty 
days  from  the  date  on  which  the  return  of  income  is  required  to  be  made 
by  the  taxpayer,  and  after  ten  days  notice  and  demand  thereof  by  the  coU 
lector,  there  shall  be  added  the  sum  of  5  per  centum  on  the  amount  of  tax 
unpaid  and  interest  at  the  rate  of  1  per  centum  per  month  upon  said  tax 
from  the  time  the  same  becomes  due. 

(d)  When  the  assessment  shall  be  made,  as  provided  in  this  section,  the 
returns,  together  with  any  corrections  thereof  which  may  have  been  made 
by  the  commissioner,  shall  be  filed  in  the  ofSce  of  the  Commissioner  of  Inter- 
nal Revenue  and  shall  constitute  public  records  and  be  open  to  inspection 
as  such :  Provided,  That  any  and  all  such  returns  shall  be  open  to  inspec* 
tion  only  upon  the  order  of  the  President,  under  rules  and  regulations  to  be 
prescribed  by  the  Secretary  of  the  Treasury  and  approved  by  the  President : 
Provided  further,  That  the  proper  oflBcers  of  any  State  imposing  a  general 
income  tax  may,  upon  the  request  of  the  governor  thereof,  have  access  to 
said  returns  or  to  an  abstract  thereof,  showing  the  name  and  income  of  each 
such  corporation,  joint  stock  company,  association  or  insurance  company, 
at  such  times  and  in  such  manner  as  the  Secretary  of  the  Treasury  may 
prescribe. 

If  any  of  the  corporations,  joint-stock  companies  or  associations,  or  insur- 
ance  companies  aforesaid,  shall  refuse  or  neglect  to  make  a  return  at  the 
time  or  times  hereinbefore  specified  in  each  year,  or  shall  render  a  false  or 
fraudulent  return,  such  corporation,  joint-stock  company  or  association, 
or  insurance  company  shall  be  liable  to  a  penalty  of  not  exceeding  $10,000. 
[38  Stat.  L.  172-177.] 

See  the  notes  to  paragraph  A,  subdivision  1  of  this  section,  9ttpra,  p.  236. 

Proviflion   contrasted  with   section   88.  "  business  transacted  **  within  the  United 

Act  of  Aug.  6,  1809. —  Under  the  Act  of  States  and  in  the  other  we  have  "  engaged 

Oct.  3,  1913,  as  to  a  corporation,  the  tax  in   business  "   within   the   United  States. 

is  assessed  and  paid  "  upon  the  amount  of  Lauren  tide  Co.  v.  Durey,    (N.  D.  N.  Y. 

net  income  accruing  from  business  trans-  1916)   231  Fed.  223. 
acted    and    capital    invested    within    the  **  Transacting  Imsiness.'' — For  facts  held 

United   States   during  such  year,"   while  sufficient  to  establish  the  fact  that  a  for- 

under  section  38  of  the  Act  of  Aug.  5,  eign  corporation  "  transacted  business  "  in 

1909    {infra,   p.   265),    liabiUty   for   the  the  United  States  within  the  meaning  of 

special  excise  tax  depends  upon  whether  the  statute  so  as  to  render  it  liable  for 

the   corporation   was   *'  engaged    in   busi-  the   tax,    see    Laurentide    Co.   v.    Durey, 

ness   in    any   state  or   territory   of   the  (N.  D.  N.  Y.  1916,  231  Fed«  223.) 
United  States.''    In  the  one  case  we  have 

H.  ["State"  and  "United  States*'  construed.]  That  the  word 
"  State  ''  or  "  United  States  "  when  used  in  this  section  shall  be  construed 
to  include  any  Territory,  Alaska,  the  District  of  Columbia,  Porto  Rico,  and 
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the  Philippine  Islands,  when  such  construction  is  necessary  to  carry  out  its 
provisions,    [38  Stat.  L.  177,] 

See  the  notes  to  paragraph  A,  sabdivision  1  of  this  section,  supra,  p.  236. 

J.  [Receipts  for  payment.]  That  it  shall  be  the  duty  of  every  collector 
of  internal  revenue,  to  whom  any  payment  of  any  taxes  other  than  the  tax 
represented  by  an  adhesive  stamp  or  other  engraved  stamp  is  made  under 
the  provisions  of  this  section,  to  give  to  the  person  making  such  payment  a 
full  written  or  printed  receipt,  expressing  the  amount  paid  and  the  particu- 
lar account  for  which  such  payment  was  made;  and  whenever  such  pay- 
ment is  made  such  collector  shall,  if  required,  give  a  separate  receipt  for 
each  tax  paid  by  any  debtor,  on  account  of  payments  made  to  or  to  be  made 
by  him  to  separate  creditors  in  such  form  that  such  debtor  can  conveniently 
produce  the  same  separately  to  his  several  creditors  in  satisfaction  of  their 
respective  demands  to  the  amounts  specified  in  such  receipts;  and  such 
receipts  shall  be  sufficient  evidence  in  favor  of  such  debtor  to  justify  him 
in  withholding  the  amount  therein  expressed  from  his  next  payment  to  his 
creditor;  but  such  creditor  may,  upon  giving  to  his  debtor  a  full  written 
receipt,  acknowledging  the  payment  to  him  of  whatever  sum  may  be  actu- 
ally paid,  and  accepting  the  amoimt  of  tax  paid  as  aforesaid  (specifying  the 
same)  as  a  further  satisfaction  of  the  debt  to  that  amount,  require  the  sur- 
render to  him  of  such  collector's  receipt.    [38  Stat.  L.  179.] 

See  the  notes  to  paragraph  A,  subdivision  1  of  this  section,  supra,  p.  236. 

E.  [Jurisdiction  of  district  courts.]  That  jurisdiction  is  hereby  con- 
ferred upon  the  district  courts  of  the  United  States  for  the  district  within 
which  any  person  summoned  under  this  section  to  appear  to  testify  or  to 
produce  books  shall  reside,  to  compel  such  attendance,  production  of  books, 
and  testimony  by  appropriate  process.    [38  Stat.  L.  179.] 

See  the  notes  to  paragraph  A,  subdivision  1  of  this  section,  supra,  p.  236. 

L.  [Oeneral  laws  applicable.]  That  all  administrative,  special,  and  gen- 
eral provisions  of  law,  including  the  laws  in  relation  to  the  assessment, 
remission,  collection,  and  refund  of  internal-revenue  taxes  not  heretofore 
specifically  repealed  and  not  inconsistent  with  the  provisions  of  this  section, 
are  hereby  extended  and  made  applicable  to  all  the  provisions  of  this  section 
and  to  the  tax  herein  imposed.    [38  Stat.  L.  179.] 

See  the  notes  to  paragraph  A,  subdivision  1  of  this  section,  supra,  p.  236. 

M.  [Porto  Bico  and  Philippines.]  That  the  provisions  of  this  section 
shall  extend  to  Porto  Rico  and  the  Philippine  Islands :  Provided,  That  the 
administration  of  the  law  and  the  collection  of  the  taxes  imposed  in  Porto 
Rico  and  the  Philippine  Islands  shall  be  by  the  appropriate  internal-revenue 
officers  of  those  governments,  and  all  revenues  collected  in  Porto  Bico  and 
the  Philippine  Islands  thereunder  shall  accrue  intact  to  the  general  govern- 
ments, thereof,  respectively :  And  provided  further,  That  the  jurisdiction 
in  this  section  conferred  upon  the  district  courts  of  the  United  States  shall, 
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80  far  as  the  Philippine  Islands  are  concerned,  be  vested  in  the  courts  of 
the  first  instance  of  said  islands :  And  provided  further,  That  nothing  in 
this  section  shall  be  held  to  exclude  from  the  computation  of  the  net  income 
the  compensation  paid  any  official  by  the  governments  of  the  District  of 
Columbia,  Porto  Bico  and  the  Philippine  Islands  or  the  political  subdivi- 
sions thereof.    [3d  Siat.  L.  180.] 

See  the  notes  to  paragraph  A^  subdivision  1  of  this  section,  supra,  p.  236. 

N.  [Appropriation — officers  —  expenses.]  That  for  the  purpose  of 
carrying  into  effect  the  provisions  of  Section  II  of  this  Act,  and  to  pay  the 
expenses  of  assessing  and  collecting  the  income  tax  therein  imposed,  and 
to  pay  such  sums  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may  deem  necessary,  for  infor- 
mation, detection,  and  bringing  to  trial  and  punishment  persons  guilty  of 
violating  the  provisions  of  this  section,  or  conniving  at  the  same,  in  cases 
where  such  expenses  are  not  otherwise  provided  for  by  law,  there  is  hereby 
appropriated  out  of  any  money  in  the  Treasury  not  otherwise  appropriated 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  fourteen, 
the  sum  of  $800,000,  and  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasiuy,  is  authorized  to  appoint  and  pay 
from  this  appropriation  all  necessary  officers,  agents,  inspectors,  deputy 
collectors,  clerks,  messengers  and  janitors,  and  to  rent  such  quarters,  pur- 
chase such  supplies,  equipment,  mechanical  devices,  and  other  articles  as 
may  be  necessary  for  employment  or  use  in  the  District  of  Columbia  or  any 
collection  district  in  the  United  States,  or  any  of  the  Territories  thereof: 
Provided,  That  no  agent  paid  from  this  appropriation  shall  receive  com- 
pensation at  a  rate  higher  than  that  now  received  by  traveling  agents  on 
accounts  in  the  Internal  Revenue  Service,  and  no  inspector  shall  receive  a 
compensation  higher  than  $5  a  day  and  $3  additional  in  lieu  of  subsistence, 
and  no  deputy  collector,  clerk,  messenger,  or  other  employee  shall  be  paid 
at  a  rate  of  compensation  higher  than  the  rate  now  being  paid  for  the  same 
or  similar  work  in  the  Internal  Revenue  Service. 

In  the  office  of  tbe  Commissioner  of  Internal  Revenue  at  Washington, 
District  of  Columbia  there  shall  be  appointed  by  the  Commissioner  of  Inter- 
nal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury  one  addi- 
tional deputy  commissioner,  at  a  salary  of  $4,000  per  annum ;  two  heads  of 
divisions,  whose  compensation  shall  not  exceed  $2,500  per  annum ;  and  such 
other  clerks,  messengers,  and  employees,  and  to  rent  such  quarters  and  to 
purchase  such  supplies  as  may  be  necessary :  Provided,  That  for  a  period 
of  two  years  from  and  after  the  passage  of  this  Act  the  force  of  agents, 
deputy  collectors,  inspectors,  and  other  employees  not  including  the  clerical 
force  below  the  grade  of  chief  of  division  employed  in  the  Bureau  of  Inter- 
nal Revenue  in  the  city  of  Washington,  District  of  Columbia  authorized  by 
this  section  of  this  Act  shall  be  appointed  by  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  under  such 
rules  and  regulations  as  may  be  fixed  by  the  Secretary  of  the  Treasury  to 
insure  faithful  and  competent  service,  and  with  such  compensation  as  the 
Commissioner  of  Internal  Revenue  may  fix,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  within  the  limitations  herein  prescribed:  Provided 
further,  That  the  force,  authorized  to  carry  out  the  provisions  of  Section  II 
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of  this  Act,  when  not  employed  as  herein  provided,  shall  be  employed  on 
general  internal-revenue  work.    \B8  Siai,  L.  180.] 

See  the  notes  to  paragraph  A,  subdiviaion  1  of  this  section,  supra,  p.  236. 
The  provisions  given  above  were  amended  by  the  Act  of  July  16,  lOU,  eh.  141,  given 
in  the  foUowing  paragraph  of  the  text. 


[Income  tax  —  clwks^  etc. —  salaries.]  •  •  •  Collecting  the  income 
tax :  For  expenses  of  assessing  and  collecting  the  income  tax  as  provided 
in  paragraph  N,  section  two,  of  an  Act  entitled  **An  Act  to  reduce  tariff 
duties,  and  to  provide  revenue  for  the  Government,  and  for  other  purposes," 
approved  October  third,  nineteen  hundred  and  thirteen,  which  Act  is  hereby 
amended  to  authorize  two  chiefs  of  division  at  $3,500  and  $2,500  per  annum, 
respectively,  in  lieu  of  two  chiefs  of  division  at  $2,500  each,  including 
the  employment  in  the  District  of  Columbia  of  necessary  clerical  and  other 
personal  services,  and  the  purchase  of  such  supplies,  equipment,  mechanical 
devices,  and  other  articles  as  may  be  necessary  for  use  in  the  District  of 
Columbia  and  the  several  collection  districts.    •    •    •    [58  Stat.  L.  475.] 

This  is  from  the  Legislative.  Executive,  and  Judicial  Appropriation  Act  of  July 
16,  1914,  ch.  141. 
The  Act  of  Oct.  3^  1918,  ch.  16»  SUN,  amended  hereby,  is  given  9upra,  p.  253. 


Joint  Besolutioxi  To  refund  under  certain  conditions  a  portion  of  the  offers 
in  compromise  for  failure  to  make  the  return  required  under  the  Act 
of  October  third,  nineteen  hundred  and  thirteen,  said  offers  in  com- 
promise having  been  covered  into  the  Treasury,  and  for  other 
purposes. 

[Resolution  of  March  4, 1915,  No.  10,  38  Stai.  L.  1225.] 


[Income  tax — returns — refund  of  penalties  imposed  for  failure  td 
make.]  That  the  Secretary  of  the  Treasury,  on  application  to  the  Commis- 
sioner of  Internal  Revenue,  be,  and  is  hereby,  authorized  to  refund,  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated,  unto  corporations 
all  amounts  paid  by  them  into  the  Treasury  of  the  United  States  in  com- . 
promise  by  such  corporations  on  account  of  their  failure  to  make  report 
under  the  requirements  of  the  income-tax  law  for  the  income-tax  year  nine- 
teen hundred  and  thirteen,  so  paid  in  excess  of  $10 ;  and  the  Secretary  of 
the  Treasury  is  further  authorized  to  likewise  refund  as  to  said  tax  year 
any  and  all  amounts  exacted  and  paid  into  the  Treasury  of  the  United 
States  as  penalties  by  corporations  required  by  the  law  to  make  income-tax 
return,  but  which  in  their  nature  are  not  subject  to  income  tax;  and  the 
Secretary  is  further  authorized  to  likewise  refund  as  to  same  tax  year  any 
and  all  amounts  paid  by  individuals  as  penalties  on  account  of  their  failure 
to  make  income-tax  returns  for  said  year  nineteen  hundred  and  thirteen, 
as  required  by  law,  so  paid  in  excess  of  $5.    [38  Siai.  L.  1225.] 
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ZVni.  EXCISE  TAX  ON  CORPORATIONS 

Sec.  38.  [Excise  tax  on  corporations.]  That  every  corporation,  joint 
stock  company  or  association,  organized  for  profit  and  having  a  capital  stock 
represented  by  shares,  and  every  insurance  company,  now  or  hereafter 
organized  nnder  the  laws  of  the  United  States  or  of  any  State  or  Territory 
of  the  United  States  or  under  the  Acts  of  Congress  applicable  to  Alaska 
or  the  District  of  Columbia,  or  now  or  hereafter  organized  under  the  laws  of 
any  foreign  country  and  engaged  in  business  in  any  State  or  Territory  of 
the  United  States  or  in  Alaska  or  in  the  District  of  Columbia,  shall  be  sub- 
ject to  pay  annually  a  special  excise  tax  with  respect  to  the  carrying  on  or 
doing  business  by  such  corporation,  joint  stock  company  or  association, 
or  insurance  company,  equivalent  to  one  per  centum  upon  the  entire  net 
income  over  and  above  five  thousand  dollars  received  by  it  from  all  sources 
during  such  year,  exclusive  of  amounts  received  by  it  as  dividends  upon 
stock  of  other  corporations,  joint  stock  companies  or  associations,  or  insur- 
ance companies,  subject  to  the  tax  hereby  imposed ;  or  if  organized  under 
the  laws  of  any  foreign  country,  upon  the  amount  of  net  income  over  and 
above  five  thousand  dollars  received  by  it  from  business  transacted  and 
capital  invested  within  the  United  States  and  its  Territories,  Alaska,  and 
the  District  of  Columbia  during  such  year,  exclusive  t>f  amounts  so  received 
by  it  as  dividends  upon  stock  of  other  corporations,  joint  stock  companies 
or  associations,  or  insurance  companies,  subject  to  the  tax  hereby  imposed : 
Provided,  however,  That  nothing  in  this  section  contained  shall  apply  to 
labor,  agricultural  or  horticultural  organizations,  or  to  fraternal  beneficiary 
societies,  orders,  or  associations  operating  under  the  lodge  system,  and  pro- 
viding for  the  payment  of  life,  sick,  accident,  and  other  benefits  to  the  mem- 
bers of  such  societies,  orders,  or  associations,  and  dependents  of  such  mem- 
bers, nor  to  domestic  building  and  loan  associations,  organized  and  operated 
exclusively  for  the  mutual  benefit  of  their  members,  nor  to  any  corporation 
or  association  organized  and  operated  exclusively  for  religious,  charitable, 
or  educational  purposes,  no  part  of  the  net  income  of  which  inures  to  the 
benefit  of  any  private  stockholder  or  individual. 

Second.  Such  net  income  shall  be  ascertained  by  deducting  from  the  gross 
amount  of  the  income  of  such  corporation,  joint  stock  company,  or  associa- 
tion, or  insurance  company,  received  within  the  year  from  all  sources, 
(first)  all  the  ordinary  and  necessary  expenses  actually  paid  within  the 
year  out  of  income  in  the  maintenance  and  operation  of  its  business  and 
properties,  including  all  charges  such  as  rentals  or  franchise  payments, 
required  to  be  made  as  a  condition  to  the  continued  use  or  possession  of 
property;  (second)  all  losses  actually  sustained  within  the  year  and  not 
compensated  by  insurance  or  otherwise,  including  a  reasonable  allowance 
for  depreciation  of  property,  if  any,  and  in  the  case  of  insurance  companies 
the  sums  other  than  dividends,  paid  within  the  year  on  policy  and  annuity 
contracts  and  the  net  addition,  if  any,  required  by  law  to  be  made  within 
the  year  to  reserve  funds;  (third)  interest  actually  paid  within  the  year  on 
its  bonded  or  other  indebtedness  to  an  amount  of  such  bonded  and  other 
indebtedness  not  exceeding  the  paid-up  capital  stock  of  such  corporation, 
joint  stock  company  or  association,  or  insurance  company,  outstanding  at 
the  close  of  the  year,  and  in  the  case  of  a  bank,  banking  association  or  trust 
company,  all  interest  actually  paid  by  it  within  the  year  on  deposits ; 
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(fourth)  all  snms  paid  by  it  within  the  year  for  taxes  imposed  under  the 
authority  of  the  United  States  or  of  any  State  or  Territory  thereof,  or 
imposed  by  the  government  of  any  foreign  country  as  a  condition  to  carry- 
ing on  business  therein;  (fifth)  all  amounts  received  by  it  within  the  year 
as  dividends  upon  stock  of  other  corporations,  joint  stock  companies  or 
associations,  or  insurance  companies,  subject  to  the  tax  hereby  imposed: 
Provided,  That  in  the  case  of  a  corporation,  joint  stock  company  or  associa- 
tion, or  insurance  company,  organized  under  the  laws  of  a  foreign  country, 
such  net  income  shall  be  ascertained  by  deducting  from  the  gross  amount  of 
its  income  received  within  the  year  from  business  transacted  and  capital 
invested  within  the  United  States  and  any  of  its  Territories,  Alaska,  and 
the  District  of  Columbia,  (first)  all  the  ordinary  and  necessary  expenses 
actually  paid  withtn  the  year  out  of  earnings  in  the  maintenance  and  opera- 
tion of  its  business  and  property  within  the  United  States  and  its  Terri- 
tories, Alaska,  and  the  District  of  Columbia,  including  all  charges  such  as 
rentals  or  franchise  payments  required  to  be  made  as  a  condition  to  the 
continued  use  or  possession  of  property;  (second)  all  losses  actually  sus- 
tained within  the  year  in  business  conducted  by  it  within  the  United  States 
or  its  Territories,  Alaska,  or  the  District  of  Columbia  not  compensated  by 
insurance  or  otherwise,  including  a  reasonable  allowance  for  depreciation 
of  property,  if  any,  and  in  the  case  of  insurance  companies  the  sums  other 
than  dividends,  paid  within  the  year  on  policy  and  annuity  contracts  and 
the  net  addition,  if  any,  required  by  law  to  be  made  within  the  year  to 
reserve  funds;  (third)  interest  actually  paid  within  the  year  on  its  bonded 
or  other  indebtedness  to  an  amount  of  such  bonded  and  other  indebtedness, 
not  exceeding  the  proportion  of  its  paid-up  capital  stock  outstanding  at  the 
close  of  the  year  which  the  gross  amount  of  its  income  for  the  year  from 
business  transacted  and  capital  invested  within  the  United  States  and  any 
of  its  Territories,  Alaska,  and  the  District  of  Columbia  bears  to  the  gross 
amount  of  its  income  derived  from  all  sources  within  and  without  the 
United  States;  (fourth)  the  sums  paid  by  it  within  the  year  for  taxes 
imposed  under  the  authority  of  the  United  States  or  of  any  State  or  Terri- 
tory thereof;  (fifth)  all  amounts  received  by  it  within  the  year  as  divi- 
dends upon  stock  of  other  corporations,  joint  stock  companies  or  associa- 
tions, and  insurance  companies,  subject  to  the  tax  hereby  imposed.  In  the 
case  of  assessment  insurance  companies  the  actual  deposit  of  sums  with 
State  or  Territorial  officers,  pursuant  to  law,  as  additions  to  guaranty  or 
reserve  funds  shall  be  treated  as  being  payments  required  by  law  to  reserve 
funds. 

Third.  There  shall  be  deducted  from  the  amount  of  the  net  income  of  each 
of  such  corporations,  joint  stock  companies  or  associations,  or  insurance 
companies,  ascertained  as  provided  in  the  foregoing  paragraphs  of  this  sec- 
tion, the  sum  of  five  thousand  dollars,  and  said  tax  shall  be  computed  upon 
the  remainder  of  said  net  income  of  such  corporation,  joint  stock  company 
or  association,  or  insurance  company,  for  the  year  ending  December  thirty- 
first,  nineteen  hundred  and  nine,  and  for  each  calendar  year  thereafter; 
and  on  or  before  the  first  day  of  March,  nineteen  hundred  and  ten,  and  the 
first  day  of  March  in  each  year  thereafter,  a  true  and  accurate  return  under 
oath  or  affirmation  of  its  president,  vice-president,  or  other  principal  officer, 
and  its  treasurer  or  assistant  treasurer,  shall  be  made  by  each  of  the  cor- 
porations, joint  stock  companies  or  associations,  and  insurance  companies, 
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subject  lo  the  tax  imposed  by  this  section,  to  the  collector  of  internal  reve- 
nue for  the  district  in  which  such  corporation,  joint  stock  company  or  asso- 
ciation, or  insurance  company,  has  its  principal  place  of  business,  or,  in  the 
case  of  a  corporation,  joint  stock  company  or  association,  or  insurance  com- 
pany, organized  under  the  laws  of  a  foreign  country,  in  the  place  where  its 
principal  business  is  carried  on  within  the  United  States,  in  such  form  as 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the'  Secretary 
of  the  Treasury,  shall  prescribe,  setting  forth,  (first)  the  total  amount  of 
the  paid-up  capital  stock  of  such  corporation,  joint  stock  company  or  asso- 
ciation, or  insurance  company,  outstanding  at  the  close  of  the  year; 
(second)  the  total  amoimt  of  the  bonded  and  other  indebtedness  of  such 
corporation,  joint  stock  company  or  association,  or  insurance  company  at 
the  close  of  the  year;  (third)  the  gross  amount  of  the  income  of  such  corpo- 
ration, joint  stock  company  or  association,  or  insurance  company,  received 
during  such  year  from  all  sources,  and  if  organized  under  the  laws  of  a 
foreign  country  the  gross  amount  of  its  income  received  within  the  year 
from  business  transacted  and  capital  invested  within  the  United  States  and 
any  of  its  Territories,  Alaska,  and  the  District  of  Columbia ;  also  the  amount 
received  by  such  corporation,  joint  stock  company  or  association,  or  insur- 
ance company,  within  the  year  by  way  of  dividends  upon  stock  of  other 
corporations,  joint  stock  companies  or  associations,  or  insurance  companies, 
subject  to  the  tax  imposed  by  this  section;  (fourth)  the  total  amount  of 
all  the  ordinary  and  necessary  expenses  actually  paid  out  of  earnings  in  the 
maintenance  and  operation  of  the  business  and  properties  of  such  corpora- 
tion, joint  stock  company  or  association,  or  insurance  company,  within  the 
year,  stating  separately  all  charges  such  as  rentals  or  franchise  payments 
required  to  be  made  as  a  condition  to  the  continued  use  or  possession  of 
property,  and  if  organized  under  the  laws  of  a  foreign  country  the  amount 
so  paid  in  the  maintenance  and  operation  of  its  business  within  the  United 
States  and  its  Territories,  Alaska,  and  the  District  of  Columbia;  (fifth)  the 
total  amount  of  all  losses  actually  sustained  during  the  year  and  not  com- 
pensated by  insurance  or  otherwise,  stating  separately  any  amounts  allowed 
for  depreciation  of  property,  and  in  the  case  of  insurance  companies  the 
sums  other  than  dividends,  paid  within  the  year  on  policy  and  annuity  con- 
tracts and  the  net  addition,  if  any,  required  by  law  to  be  made  within  the 
year  to  reserve  funds ;  and  in  the  case  of  a  corporation,  joint  stock  company 
or  association,  or  insurance  company,  organized  under  the  laws  of  a  foreign 
country,  all  losses  actually  sustained  by  it  during  the  year  in  business  con- 
ducted by  it  within  the  United  States  or  its  Territories,  Alaska,  and  the 
District  of  Columbia,  not  compensated  by  insurance  or  otherwise,  stating 
separately  any  amounts  allowed  for  depreciation  of  property,  and  in  the 
case  of  insurance  companies  the  sums  other  than  dividends,  paid  within 
the  year  on  policy  and  annuity  contracts  and  the  net  addition,  if  any, 
required  by  law  to  be  made  within  the  year  to  reserve  fund;  (sixth)  the 
amount  of  interest  actually  paid  within  the  year  on  its  bonded  or  other 
indebtedness  to  an  amount  of  such  bonded  and  other  indebtedness  not 
exceeding  the  paid-up  capital  stock  of  such  corporation,  joint  stock  company 
or  association,  or  insurance  company,  outstanding  at  the  close  of  the  year, 
and  in  the  case  of  a  bank,  banking  association  or  trust  company,  stating 
separately  all  interest  paid  by  it  within  the  year  on  deposits;  or  in  case 
of  a  corporation,  joint  stock  company  or  association,  or  insurance  company. 
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organized  tincler  the  laws  of  a  foreign  country,  interest  so  paid  on  its  bonded 
or  other  indebtedness  to  an  amount  of  such  bonded  and  other  indebtedness 
not  exceeding  the  proportion  of  its  paid-up  capital  stock  outstanding  at 
the  close  of  the  year,  which  the  gross  amount  of  its  income  for  the  year  from  . 
business  transacted  and  capital  invested  within  the  United  States  and  any 
of  its  Territories,  Alaska,  and  the  District  of  Columbia,  bears  to  the  gross 
amount  of  its  income  derived  from  all  sources  within  and  without  the  United 
States;  (seventh)  the  amount  paid  by  it  within  the  year  for  taxes  imposed 
under  the  authority  of  the  United  States  or  any  State  or  Territory  thereof, 
and  separately  the  amount  so  paid  by  it  for  taxes  imposed  by  the  govern- 
ment of  any  foreign  country  as  a  condition  to  carrying  on  business  therein ; 
(eighth)  the  net  income  of  such  corporation,  joint  stock  company  or  asso-, 
ciation,  or  insurance  company,  after  making  the  deductions  in  this  section 
authorized.  All  such  returns  shall  as  received  be  transmitted  forthwith  by 
the  collector  to  the  Commissioner  of  Internal  Revenue. 

Fourth.  Whenever  evidence  shall  be  produced  before  the  Commissioner 
of  Internal  Revenue  which  in  the  opinion  of  the  commissioner  justifies  the 
belief  that  the  return  made  by  any  corporation,  joint  stock  company  or  asso- 
ciation, or  insurance  company,  is  incorrect,  or  whenever  any  collector  shall 
report  to  the  Commissioner  of  Internal  Revenue  that  any  corporation,  joii> 
stock  company  or  association,  or  inBurance  company,  has  failed  to  meike  a 
return  as  required  by  law,  the  Commissioner  of  Internal  Revenue  may 
require  from  the  corporation,  joint  stock  company  or  association,  or  insur- 
ance company  making  such  return,  such  further  information  with  reference 
to  its  capital,  income,  losses,  and  expenditures  as  he  may  deem  expedient; 
and  the  Commissioner  of  Internal  Revenue,  for  the  purpose  of  ascertaining 
the  correctness  of  such  return  or  for  the  purpose  of  making  a  return  where 
none  has  been  made,  is  hereby  authorized,  by  any  regularly  appointed  reve- 
nue agent  specially  designated  by  him  for  that  purpose,  to  examine  any 
books  and  papers  bearing  upon  the  matters  required  to  be  included  in  the 
return  of  such  corporation,  joint  stock  company  or  association,  or  insur- 
ance company,  and  to  require  the  attendance  of  any  ofScer  or  employee  of 
such  corporation,  joint  stock  company  or  association,  or  insurance  company, 
and  to  take  his  testimony  with  reference  to  the  matter  required  by  law  to 
be  included  in  such  return,  with  power  to  administer  oaths  to  such  person  or 
persons;  and  the  Commissioner  of  Internal  Revenue  may  also  invoke  the 
aid  of  any  court. of  the  United  States  having  jurisdiction  to  require  the 
attendance  of  such  officers  or  employees  and  the  production  of  such  books 
and  papers.  Upon  the  information  so  acquired  the  Commissioner  of  Inter- 
nal Revenue  may  amend  any  return  or  make  a  return  where  none  has  been 
made.  All  proceedings  taken  by  the  Commissioner  of  Internal  Revenue 
under  the  provisions  of  this  section  shall  be  subject  to  the  approval  of  the 
Secretary  of  the  Treasury. 

Fifth.  All  returns  shall  be  retained  by  the  Commissioner  of  Internal  Reve- 
nue, who  shall  make  assessments  thereon ;  and  in  case  of  any  return  made 
with  false  or  fraudulent  intent,  he  shall  add  one  hundred  per  centum  of 
such  tax,  and  in  case  of  a  refusal  or  neglect  to  make  a  return  or  to  verify 
the  same  as  aforesaid  he  shall  add  fifty  per  centum  of  such  tax.  In  case  of 
neglect  occasioned  by  the  sickness  or  absence  of  an  officer  of  such  corpora- 
tion, joint  stock  company  or  association,  or  insurance  company,  required  to 
make  said  return,  or  for  other  sufficient  reason,  the  collector  may  allow  such 
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further  time  for  making  and  delivering  such  return  as  he  may  deem  neces- 
sary, not  exceeding  thirty  days.  The  amount  so  added  to  the  tax  shall  be 
collected  at  the  same  time  and  in  the  same  manner  as  the  tax  originally 
assessed  unless  the  refusal,  neglect,  or  falsity  is  discovered  after  the  date 
for  payment  of  said  taxes,  in  which  case  the  amount  so  added  shall  be  paid 
by  the  delinquent  corporation,  joint  stock  company  or  association,  or  insur- 
ance company,  immediately  upon  notice  given  by  the  collector.  All  assess- 
ments shall  be  made  and  the  several  corporations,  joint  stock  companies  or 
associations,  or  insurance  companies,  shall  be  notified  of  the  amount  for 
which  they  are  respectively  liable  on  or  before  the  first  day  of  June  of  each 
successive  year,  and  said  assessments  shall  be  paid  on  or  before  the  thirtieth 
day  of  June,  except  in  cases  of  refusal  or  neglect  to  make  such  return,  and 
in  cases  of  false  or  fraudulent  returns,  in  which  cases  the  Commissioner  of 
Internal  Revenue  shall,  upon  the  discovery  thereof,  at  any  time  within 
three  years  after  said  return  is  due,  make  a  return  upon  information 
obtained  as  above  provided  for,  and  the  assessment  made  by  the  Commis- 
sioner of  Internal  Revenue  thereon  shall  be  paid  by  such  corporation,  joint 
stock  company  or  association,  or  insurance  company  immediately  upon 
notification  of  the  amount  of  such  assessment ;  and  to  any  sum  or  sums  due 
and  unpaid  after  the  thirtieth  day  of  June  in  any  year,  and  for  ten  days 
after  notice  and  demand  thereof  by  the  eoUector,  there  shall  be  added  the 
sum  of  five  per  centum  on  the  amount  of  tax  unpaid  and  interest  at  the  rate 
of  one  per  centum  per  month  upon  said  tax  from  the  time  the  same 
becomes  due. 

Sixth.  When  the  assessment  shall  be  made,  as  provided  in  this  section, 
the  returns,  together  with  any  corrections  thereof  which  may  have  been 
made  by  the  commissioner,  shall  be  filed  in  the  office  of  the  Commissioner 
of  Internal  Revenue  and  shall  constitute  public  records  and  be  open  to 
inspection  as  such. 

Seventh.  It  shall  be  unlawful  for  any  collector,  deputy  collector,  agent, 
clerk,  or  other  officer  or  employee  of  the  United  States  to  divulge  or  make 
known  in  any  manner  whatever  not  provided  by  law  to  any  person  any 
information  obtained  by  him  in  the  discharge  of  his  officiid  duty,  or  to 
divulge  or  make  known  in  any  manner  not  provided  by  law  any  document 
received,  evidence  taken,  or  report  made  under  this  section  except  upon  the 
special  direction  of  the  President;  and  any  offense  against  the  foregoing 
provision  shall  be  a  misdemeanor  and  be  punished  by  a  fine  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  both, 
at  the  discretion  of  the  court. 

Eighth.  If  any  of  the  corporations,  joint  stock  companies  or  associa- 
tions, or  insurance  companies,  aforesaid,  shall  refuse  or  neglect  to  make  a 
return  at  the  time  or  times  hereinbefore  specified  in  each  year,  or  shall 
render  a  false  or  fraudulent  return,  such  corporation,  joint  stock  company 
or  association,  or  insurance  company,  shall  be  liable  to  a  penalty  of  not  less 
than  one  thousand  dollars  and  not  exceeding  ten  thousand  dollars. 

Any  person  authorized  by  law  to  make,  render,  sign,  or  verify  any  return 
who  makes  any  false  or  fraudulent  return,  or  statement,  with  intent  to 
defeat  or  evade  the  assessment  required  by  this  section  to  be  made,  shall 
be  guilty  of  a  misdemeanor,  and  shall  be  fined  not  exceeding  one  thousand 
dollars  or  be  imprisoned  not  exceeding  one  year,  or  both,  at  the  discretion 
of  the  court,  with  the  costs  of  prosecution. 
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All  laws  relating  to  the  collection,  remission,  and  refund  of  intemal- 
revenue  taxes,  so  far  as  applicable  to  and  not  inconsistent  with  the  pro- 
visions of  this  section,  are  hereby  extended  and  made  applicable  to  the  tax 
imposed  by  this  section. 

Jurisdiction  is  hereby  conferred  upon  the  circuit  and  district  courts  of 
the  United  States  for  the  district  within  which  any  person  summoned  under 
this  section  to  appear  to  testify  or  to  produce  books,  as  aforesaid,  shall 
reside,  to  compel  such  attendance,  production  of  books,  and  testimony  by 
appropriate  process.    [36  Stai.  L.  112.] 

This  is  known  as  the  "  Corporation  Tax  Act "  and  was  a  part  of  the  Payne- Aldrich 
Tariff  Act  of  Aug.  5,  1909,  ch.  6.  It  was  repealed  by  the  Underwood  Tariff  Act  of 
Oct.  3,  1913,  ch.  Id,  §  IV  S  {infra,  p.  276).  It  is  ffiven  in  full  here,  however,  because 
the  repealing  Act  provides  that  accrued  taxes  under  it  shall  be  collected,  etc.,  as  if 
the  Act  remained  in  full  force  and  effect. 
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2.  Construction,  261. 
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fully assessed,  269. 
II.  Subdivision  second,  270. 
III.  Subdivision  third,  273. 
rV.  Subdivision  fourth,  273. 
V.  Subdivision  fifth,  273. 
VI.  Subdivision  sixth,  275. 

I.  Subdivision  Fibst 
1.  Ccmstitutumaliiy 

In  general. —  It  is  settled  that  the  tax 
is  valid  as  an  excise  on  the  privilege  of 
doing  business  in  a  corporate  capaxiity. 
Flint  p.  Stone  Tracy  Co.,  (1911)  220  U.  S. 
107,  31  S.  Ct.  342,  55  U.  S.  (L.  ed.)  389, 
Ann.  Oas.  1912B  1312;  McCoach  v,  Mine- 
hiU,  eta,  R.  Co.,   (1913)    228  U.  S.  295, 

33  S.  Ct.  419,  57  U.  S.  (L.  ed.)  842; 
U.  S.  V.  Whitridge,  (1913)  231  U.  S.  144, 

34  S.  Ct.  24,  58  U.  S.  (L.  ed.)  159;  An- 
derson t?.  Forty-Two  Broadway  Co.,  (1915) 
239  U.  S.  69,  36  S.  Ct.  17,  60  U.  8.  (L. 
ed.)  152;  Philadelphia  Traction  Co.  v. 
McCoach,  (E.  D.  Pa.  1915)  224  Fed.  800; 
Blalock  V.  Georgia  R.,  etc.,  Co.,  (0.  C.  A. 
5th  Cir.  1915)  228  Fed.  296,  142  C.  C.  A. 
588. 

Due  process  of  law. —  Property  is  not 
taken  without  due  process  of  law  by  the 
imposition,  under  this  section,  of  an  ex- 
cise, measured  by  the  net  corporate  in- 
come, upon  the  doing  or  the  carrying  on 
of  business  in  a  corporate  or  quasi-cor- 
porate capacity.  Flint  v.  Stone  Tracy 
Co.,  (1911)  220  U.  S.  107,  31  S.  Ct.  342, 
55  U.  S.  (L.  ed.)  389,  Ann.  Cas.  1912B 
1312. 

Apportionment. —  The  tax  imposed  by 
this  section  being  an  excise,  and  not  a 
direot  tax,  is  not  invalid  because  not  ap- 


portioned among  the  several  states  accord- 
ing to  population.  Flint  v.  Stone  Tracy 
Co.,  (1911)  220  U.  S.  107,  31  S.  Ct.  342, 
55  U.  6.  (L.  ed.)  389,  Ann.  Cas.  1912B 
1312. 

Discrimination. —  There  is  sueh  a  sub- 
stantial difference  between  the  carrying 
on  of  business  by  corporations  and  the 
conducting  of  the  same  business  by  a 
private  firm  or  individual  as  would  justify 
—  even  were  the  principles  of  the  Four- 
teenth Amendment  to  the  Federal  Con- 
stitution applicable  —  the  excise  imposed 
by  this  section.  Flint  v.  Stone  Tracy  Co., 
(1911)  220  U.  S.  107,  31  S.  Ct.  342,  56 
U.  S.  (L.  ed.)  389,  Ann.  Cas.  1912B  1312. 

Uniformity. —  Taxing  a  business  when 
carried  on  by  a  corporation,  and  exempt- 
ing a  similar  business  when  carried  on  bv 
a  partnership  or  by  a  private  individual, 
as  is  done  by  this  seotion,  does  not  in- 
validate the  tax,  since  tiie  only  limitation 
upon  the  power  of  Congress  is  uniformity 
in  laying  the  tax,  and  this  i«  a  geographi- 
cal uniformity,  which  does  not  require  the 
equal  application  of  the  tax  to  all  per- 
sons or  corporations  who  may  come  within 
its  operation.  Flint  v.  Stone  Tracy  Co., 
(1911)  220  U.  S.  107,  31  S.  Ct.  343,  55 
U.  6.  (L.  ed.)  389,  Ann.  Cas.  1912B  1312. 

Inequality  of  application,  owing  to  dif- 
ferent local  conditions,  does  not  invalidate 
the  excise  imposed  by  this  section  upon 
the  doing  or  carrying  on  of  business  in 
a  corporate  or  quasi-corporate  capacity. 
Flint  t?.  Stone  Tracy  Co.,  (1911)  220  U.  S. 
107,  31  S.  Ct.  342,  55  U.  S.  (L.  ed.)  389, 
Ann.  Cas.  1912B  1312. 

Possible  effect  on  powers  of  «*a*e.r— The 
possibility  that  the  rights  of  the  several 
states  to  create  corporations  may  prac- 
tically be  destroyed  by  the  exercise  of  the 
power  assumed  by  Congress  in  this  section 
furnishes  no  ground  for  judicial  interfer- 
ence with  the  tax.  Flint  v.  Stone  Tracy 
Co.,  (1911)  220  U.  S.  107,  31  S.  Ct.  342, 
55  U.  6.  (L.  ed.)  389,  Ann.  Cas.  1912B 
1312. 

Federal  taxation  of  state  agencies, — 
The  excise  imposed  by  this  section  upon 
the  carrying  on  or  the  doing  of  busineaa 
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in  a  corporate  or  quasi-corporate  capacity 
18  not  invalid  because  the  buaineas  taxed 
is  done  in  pursuance  of  the  authority 
granted   by   a   state,   in   the  creation   of 

?riyate  corporations.  Flint  v.  Stone 
racy  Co.,  (1911)  220  U.  S.  107,  31  8. 
Ct.  342,  05  U.  S.  (L.  ed.)  389,  Ann.  Gas. 
1912B  1312. 

Exemptions, —  Exempting  corporations 
whose  net  annual  incomes  are  under  five 
thousand  dollars  from  the  excise  imposed 
by  this  section  does  not  invalidate  the 
tax.  Flint  r.  Stone  Tracy  Co.,  (1911)  220 
U.  S.  107,  31  S.  Ct.  342,  66  U.  S.  (L.  ed.) 
389,  Ann.  Gas.  1912B  1312. 

Labor,  agricultural,  and  horticultural 
organizations,  fraternal  and  benevolent 
societies,  and  organizations  for  religious, 
charitable,  or  educational  purposes,  could 
be  excepted  from  the  operation  of  the 
excise  imposed  by  this  section  without  in- 
validating the  tax.  Flint  v.  Stone  Tracy 
Co.,  (1911)  220  U.  8.  107,  31  S.  Ot.  342, 
56  U.  S.  (L.  ed.)  389,  Ann.  Gas.  1912B 
1312. 

2.  Construction 

Strictly  construed.— This  Act,  levying, 
as  it  does,  a  tax  upon  the  citizen,  must 
be  strictly  construed;  it  cannot  be  en- 
larged by  construction  to  cover  matters 
not  clearly  within  its  purport.  The  ques- 
tion is  not  what  Congress  might  nave 
done  or  should  have  done,  but  what  it 
actually  did  do.  When  this  is  ascer* 
tained  the  duty  of  the  court  is  accom- 
plished. Mutual  Benefit  Life  Ins.  Co.  v, 
Heroldj  (D.  C.  N.  J.  1912)  198  Fed.  199; 
Pennsylvania  Steel  Co.  v.  New  York  City 
R.  Co.,  (C.  C.  A.  2d  Cir.  1912)  198  Fed. 
774,  117  C.  C.  A.  656. 

"A  reference  to  the  language  of  the  Act 
is  sufficient  to  show  that  it  does  not  in 
terms  impose  a  tax  upon  corporate  prop- 
erty or  franchises  as  such,  nor  upon  the 
income  arising  from  the  conduct  of  busi- 
ness unless  it  be  carried  on  by  the  cor- 
poration. Nor  does  it  in  terms  impose 
any  duty  upon  the  receivers  of  corpora- 
tions or  of  corporate  property,  with 
respect  to  paying  taxes  upon  the  income 
arising  from  their  management  of  the 
corporate  assets,  or  with  respect  to  mak- 
ing any  return  of  such  income."  U.  S.  v. 
Whitridge,  (1913)  231  U.  S.  144,  34  S. 
Ct.  24,  58  U.  S.  (L.  ed.)   159. 

The  constitutionality  of  the  Act  was 
upheld  by  finding  that  the  tax  imposed 
is  an  excise  tax  and  not  a  franchise, 
property  or  other  direct  tax.  The  Act 
must  therefore  be  strictly  construed  as  an 
excise  tax.  Philadelphia  Traction  Co.  v, 
McCoach,  (E.  D.  Pa.  1915)  224  Fed.  800. 

3.  Nature  of  Tam 

Rule  stated. —  The  tax  provided  for  by 
this  section  was  not  intended  to  be  and 
was  not  in  any  proper  sense  an  income 
tax,  but  an  excise  upon  the  carrying  on 
or  the  doing  of  business  in  a  corporal  or 


quasi-corporate  capacity;  the  amoimt  of 
the  tax  being  measured  according  to  the 
income.  Flint  v.  Stone  Tracy  Co.,  ( 191 1 ) 
220  U.  S.  107,  31  S.  Ct.  342,  55  U.  S.  (L. 
ed.)  389,  Ann.  Cas.  1912B  1312;  McCoach 
V.  MinehiU,  etc.,  R.  Co.,  (1913)  228  U. 
S.  296,  33  S.  Ct.  419,  67  U.  S.  (L.  ed.) 
842;  U.  S.  17.  Whitridge,  (1913)  231  U.  S. 
144,  34  S.  Ct.  24,  58  U.  S.  (L.  ed.)  159; 
Stratton's  Independence  i?.  Howbert,  (1913) 
231  U.  S.  399,  34  S.  Ct.  136,  68  U.  S. 
(L.  ed.)  286;  National  Bank  of  Com- 
merce V,  Allen,  (C.  C.  A.  8th  Cir.  1915) 
223  "Fed.  472,  139  C.  C.  A.  20;  Philadel- 
phia Traction  Co.  v,  McCoach,  (E.  D.  Pa. 
1916)  224  Fed.  800. 

In  Stratton's  Independence  v,  Howbert, 
(1913)  231  U.  S.  399,  34  S.  Ct.l36,  68 
U.  S.  (L.  ed.)  286,  the  court  said:  "  This 
court  had  decideid  in  tlie  Income  Tax 
Cases,  [1896]  167  U.  S.  429,  15  S.  Ct. 
673,  39  U.  S.  (L.  ed.)  759,  [1896]  168  U. 
S.  601,  16  S.  Ct.  912,  [39  U.  S.  (L.  ed.) 
1108]  that  the  income  tax  law  of  1894 
amounted  in  effect  to  a  direct  tax  upon 
property,  and  was  invalid  because  not 
apportioned  according  to  population  as 
prescribed  b^  the  Constitution.  The  Act 
of  1909  avoided  this  difficulty  by  impos- 
ing not  an  income  tax,  but  an  excise  tax 
upon  the  conduct  of  business  in  a  cor- 
porate capacity,  measuring,  however,  the 
amount  of  tax  by  the  income  of  the 
corporation,  with  certain  qualifications 
prescribed  by  the  Act  itself.'' 

4.  Corporations  Subject  to  Taa 

In  general. —  Corporations  organiaed 
for  and  actually  engaged  in  such  activities 
as  leasing  property,  collecting  rents, 
managing  office  buildings,  making  invest- 
ments of  profits,  or  leasing  ore  lands  and 
collecting  royalties,  managing  wharves, 
dividing  profits,  and  in  some  cases  invest- 
ing the  surplus,  are  engaged  in  business 
within  the  meaning  of  this  section.  Flint 
V,  Stone  Tracy  Co.,  (1911)  220  U.  8.  107, 
31  8.  Ct  342,  66  U.  8.  (L.  ed.)  389,  Ann. 
Cas.  1912B  1312. 

**  Organist  for  profit.*' — In  Sargent 
Land  Co.  x^  Von  Baumbach,  (D.  G.  Minn. 
1913)  207  Fed.  423,  the  court  said:  "  It 
is  said  tiiat  no  company  comes  within  the 
operation  of  this  act  unless  it  is  organ- 
ized for  profit.  I  do  not  know  that  it  is 
necessary  to  decide  exactlv  what  that 
means  in  this  case,  although  my  present 
opinion  is  that  the  words  '  organized  for 
profit'  are  used  to  distinguish  these  cor- 
porations from  charitable  corporations; 
that  any  corporation  organized  by  pri- 
vate persons  for  their  own  advantage  and 
interest,  and  not  for  social,  charitable,  or 
beneficent  purposes,  is  organized  for 
profit;  and  that  a  company  organized  as 
these  companies  were,  to  acquire  title  to 
an  estate  for  the  purpose  of  liquidating 
it  and  dividing  the  proceeds  among  the 
owners,  is  organized  for  'profit'  as  the 
term  is  used  in  the  act." 
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Building  and  loan  association. —  In 
Paoiflc  Building,  etc,  Ass'n  v.  Hartaon, 
(W.  D.  Wash.  1913)  201  Fed,  1011,  a 
building  and  loan  association  was  held 
under  the  facts  shown  to  be  subject  to  a 
tax  under  this  section.  The  court  said: 
**  In  view  of  the  provisions  for  the  loan- 
ing of  the  funds  of  the  corporation  to 
nonmembers,  for  issuing  preferred  or 
guaranteed  interest-paying  stock,  and 
that  allowing  the  directors,  upon  finding 
that  the  income  of  the  association  cannot 
be  loaned  profitably,  to  'cancel  any  out- 
standing certificates  of  general  stock  not 
borrowed  upon,'  paying  the  holder  the 
book  value  of  the  stock  so  canceled, 
thereby  being  authorised  to  retire  any 
and  all  stodt  in  their  discretion,  it  is 
clear  that  the  complainant  cannot  be  said 
to  be  'organized  .  .  .  exclusively  for  the 
-mutual  benefit  of  the  members,  no  part 
of  the  net  income  of  which  inures  to  the 
benefit  of  any  private  stockholders  or  in- 
dividuals.'" See  also  Parkview  Building, 
etc.,  Ass'n  r.  Herold,  (D.  C.  N.  J.  1913) 
203  Fed.  876. 

Joint  stock  company. —  A  joint-stock 
company  which  exists  without  a  special 
charter  and  has  not  been  organized  under 
any  statute,  but  is  created  under  articles 
of  association  or  agreement,  although  its 
members  do  not  possess  the  important 
corporate  attribute  of  limited  liability, 
may  nevertheless  be  for  all  practical  pur- 
poses a  corporation  and  belong  to  that 
class  of  joint-stock  companies  which  it 
was  the  intention  of  Congress  to  tax 
under  this  Act.  Roberts  v.  Anderson, 
(C.  C.  A.  2d  Cir.  1915)  226  Fed.  7.  141 
C.  C.  A.  121. 

Mining  corporations  are  within  the  gen- 
eral description  of  this  section,  which 
comprises  "every  corporation,  joint  stodc 
company  or  association  organized  for 
profit  and  having  a  capital  stock  repre- 
sented by  shares,  .  .  .  and  engaged  in 
business  m  any  state  or  territory  of  the 
United  States.^'  The  Act  specifies  those 
classes  of  corporations  that  are  to  be 
exempt  from  its  operation,  and  mining 
corporations  are  not  among  them.  Those 
exempted  are  labor,  agricultural  or  horti- 
cultural organizations,  fraternal  bene- 
ficiary societies,  orders  or  associations 
operating  under  the  lodge  system,  do- 
mestic building  and  loan  associations, 
corporations  and  associations  organized 
and  operated  for  religious,  charitable,  or 
educational  purposes,  etc.  Stratton's  In- 
dependence V.  Howbert,  (1913)  231  U.  S. 
399,  34  S.  Ct.  136,  68  U.  S.  (L.  ed.)  285. 

Public  service  corporations,  such  as 
street  railway  companies  created  imder 
state  laws,  may  constitutionally  be  sub- 
jected to  the  excise  imposed  by  this  sec- 
tion. Flint  V.  Stone  Tracy  Co.,  (1911) 
220  U.  S.  107,  31  S.  Ct.  342,  65  U.  S. 
(L.  ed.)  389,  Ann.  Cas.  1912B  1312. 

Corporation  owning  and  renting  office 
building. — ^A    corporation    organized    for 


the  purpose  of  owning  and  raiting  an 
office  building,  but  which  has  wholly 
parted  with  the  control  and  management 
of  the  property,  and  by  the  terms  of  a 
reorganization  has  disqualified  itself 
from  any  activity  in  respect  to  it,  its 
sole  authority  being  to  hold  the  title  sub- 
ject to  a  lease  for  130  years,  and  to 
receive  and  distribute  the  rentals  which 
may  accrue  under  the  terms  of  the  lease, 
or  the  proceeds  of  any  sale  of  the  land, 
if  it  shall  be  sold,  is  not  doing  business 
within  the  meaning  of  this  section. 
Zonne  v.  Minneapolis  Syndicate,  (1911) 
220  U.  S.  187,  31  S.  Ct.  361,  66  U.  S. 
(L.  ed.)  428. 

Taaicah  corporation, — ^A  corporation 
owning  and  leasing  taxicabs  and  collect- 
ing rents  therefrom  is  a  corporation  en- 
gaged in  business  within  the  meaning  of 
this  section.  Flint  r.  Stone  Tracy  Co., 
(1911)  220  U.  S.  107,  31  S.  Ct.  342,  55 
U.  S    (L.  ed.)  389,  Ann.  Cas.  1912B  1312. 

Corporations  acting  €is  trustees,  guard- 
ians, etc.,  under  the  authority  of  the  law 
or  courts  of  a  state,  are  not  agents  of 
the  state  exempt  from  the  imposition, 
imder  this  section,  of  an  excise  measured 
by  net  income  upon  the  doing  or  the 
carrying  on  of  business  in  a  corporate  or 
quasi-corporate  capacity.  Flint  v.  Stone 
Tracy  Co.,  (1911)  220  U.  S.  107,  31  S.  Ct. 
342,  55  U.  S.  (L.  ed.)  389,  Ann.  Cas. 
1912B  1312. 

Real  estate  trusts. —  Real  estate  trusts 
created  by  deed  for  the  purchasing,  im- 
proving, holding,  or  selnng  lands  and 
buildings  for  the  benefit  of  the  share- 
holders, which  do  not  derive  any  benefit 
from,  and  are  not  organized  under,  any 
statute  of  the  state,  and  which,  by  their 
terms,  end  with  lives  in  being  and  twenty 
years  thereafter,  are  not  subject  to  the 
excise  imposed  by  this  section.  Eliot  v. 
Freeman,  (1911)  220  U.  S.  178,  31  S.  Ct. 
360,  55  U.  S.  (L.  ed.)  424. 

Building  and  loan  association. —  In 
Central  Building,  etc.,  Sav.  Co.  t\  Bow- 
land,  (S.  D.  Ohio  1914)  216  Fed.  526,  it 
was  held  that  building  associations  under 
the  laws  of  Ohio,  notwithstanding  their 
power  to  borrow  money  from  or  loan 
money  to  nonmembers,  are  organized  and 
operated  exclusively  for  the  mutual  bene- 
fit of  their  members  and  come  strictly 
within  the  proviso  of  this  section  giving 
them  exemption  from  the  tax  therein  im- 
posed. 

Insolvent  corporation. —  The  federal  ex- 
cise tax  imposed  on  the  net  income  of 
certain  corporations  by  this  section  was 
not  intended  to  include  insolvent  cor- 
porations with  no  net  income,  whose 
properties  are  being  administered  by  a 
court.  Pennsvlvania  Steel  Co.  t*.  New 
York  City  R.  *Co.,  (1910)  176  Fed.  471; 
Pennsylvania  Steel  Co.  v.  New  York  City 
R.  Co.,  (C.  C.  A.  2d  Cir.  1912)  198  Fed. 
774,  117  C.  C.  A.  556. 

Dissolution  of  corporation,^' In  U.  S. 
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V.  General  Tnspection,  etc.,  Co.,  (D.  0.  N. 
J.  1911)  192  Fed.  223,  it  was  held  that 
dissolution  prior  to  the  time  when  the 
amount  of  tne  tax  is  ascertained,  pursu- 
ant to  the  statute,  did  not,  under  the 
circumstances  of  that  case,  enable  the 
corporation  to  escape  liability. 

6.  " Carrying  on,"  " Engaged  in"  or 
"  Doing  "  Business 

What  conatitiites  "carrying  on," 
"engaged  in"  or  "doing''  busii^ss  — 
Oenerally, —  The  manner  in  which  tiie  ex- 
pressions *'  engaged  in/'  *'  carrying  on," 
or  **  doing "  business  are  joined  in  the 
statute  does  not  denote  that  the  expres- 
sions are  used  in  opposition  to  one  an- 
other, or  that  separately  they  express 
different  meanings.  They  are  used  in  the 
conjunctive  sense,  and  are  employed  to 
indicate  the  one  character  of  corporate 
business  intended  by  the  statute  to  be 
taxed.  Therefore  the  expression  "  engaged 
in  business "  means  the  same  thing  as 
"carrying  on  business,"  and  the  latter 
expression  has  the  same  meaning  as 
**  doing  business."  The  three  expressions, 
either  separately  or  connectedly,  convey 
the  idea  of  progression,  continuity,  or 
sustained  activity.  "  Engaged  in  business" 
means  occupied  in  business;  employed  in 
business.  "  Carrying  on  business ''  does 
not  mean  the  performance  of  a  single  dis^ 
connected  business  act.  It  means  con- 
ducting, prosecuting,  and  continuing 
business  by  performing  progressively  all 
the  acts  normally  incident  thereto,  and 
likewise  the  expression  "  doing  business," 
when  employed  as  descriptive  of  an  oe- 
eupation,  conveys  the  idea  of  business 
being  done,  not  from  time  to  time,  but 
all  the  timlB.  Lewellyn  v.  Pittsburgh,  etc., 
R.  Co.,  (C.  G.  A.  3d  Cir.  1916)  222  Fed. 
177,  137  C.  C.  A.  617. 

In  U.  S.  t\  Emery,  etc.,  Realty  Co., 
(1915)  237  U.  S.  28,  35  6.  Ct.  499,  69 
U.  S.  (L.  ed.)  826,  {affirmdng  (W.  D.  Mo. 
1912)  198  Fed.  242)  which  was  a  suit 
to  recover  the  amount  of  taxes  paid  under 
protest,  one  of  the  questions  presented  was 
whether  the  claimant  was  "  engaged  in 
business  "  or  "  doing  business  "  within  the 
meaning  of  the  Corporation  Tax  Law.  It 
was  held  that  it  was  not.  The  court  said: 
"  The  facts  do  not  need  lengthy  statement. 
The  Emery,  Bird,  Thayer  Dry  Goods 
Company,  a  business  corporation  .  of 
Kansas  City,  Missouri,  occupied  certain 
lands  partly  hired  and  partly  owned  by  it, 
for  the  purpose  of  its  business.  Eighteen 
months  before  the  passage  of  the  corpora- 
tion tax  law  its  members  decided  that  the 
claimant  should  be  organized,  and  it  was, 
for  the  purpose  of  acquiring  the  Dry 
Goods  Company '3  lands  and  of  letting  the 
same  to  the  Dry  Goods  CV)mpany,  the  lat- 
ter having  the  management  of  the  prop- 
erty and  assuming  the  responsibilities  in 
respect  of  it.    The  only  business  done  by 


the  claimant  was  to  keep  up  its  corporate 
organization  and  to  collect  and  distribute 
the  rent  received  from  its  single  lessee; 
and  the  court  found  as  a  fact  that  it  was 
not  doing  business  within  the  statute, 
subject,  of  course,  to  the  question  whether 
the  activities  stated  constituted  such 
doing  business  as  matter  of  law.  The 
chartered  powers  of  the  claimant  included 
performing  and  enforcing  the  performance 
of  the  respective  covenants  in  the  leases 
taken  over  and  the  sale  of  the  property 
or  any  part  of  it  upon  the  vote  of  not  less 
than  two  thirds  of  the  stockholders,  who 
were  very  nearly  the  same  as  tiiose  of  the 
Dry  Goods  Company.  It  also  covenanted 
to  rebuild  in  case  the  buildings  were  de- 
stroyed. But  there  has  been  no  occasion 
to  perform  any  of  these  undertakings. 
The  taxes  in  question  were  paid  under 
duress  and  protest,  and  were  turned  over 
by*  the  collector  to  the  United  States, 
which  still  retains  them.  A  claim  to  have 
the  taxes  refunded  was  submitted  in  due 
form  to  the  collector  of  internal  revenue, 
but  repayment  was  denied.  The  line  lies 
between  Flint  17.  Stone  Tracy  Co.,  [19111 
220  U.  S.  107,  170,  56  U.  S.  (L.  ed.)  389, 
421,  31  S.  Ct.  342,  Ann.  Cas.  1912B  1312, 
and  Zonne  v.  Minneapolis  Syndicate, 
[19111  220  U.  S.  187,  66  U.  S.  (L.  ed.) 
428,  31  S.  Ct.  361;  the  latter  case  being 
carried  perhaps  a  little  farther  by  Mc- 
Coach  f>.  Minehill,  etc.,  R.  Co.,  [19131 
228  U.  S.  296,  67  U.  S.  (L.  ed.)  842,  33 
S.  CM;.  419.  We  are  of  opinion  that  this 
case  is  governed  by  the  last  two,  and  that 
the  decision  was  right.  The  question  is 
rather  what  the  corporation  is  doing  than 
what  it  could  do.  (228  U.  S.  306,  306), 
but  looking  even  to  its  powers  they  are 
limited  very  nearly  to  the  necessarv  inci- 
dents of  holding  a  specific  tract  of  land. 
The  posaible  sale  of  the  whole  would  be 
merely  the  winding  up  of  the  corporation. 
That  of  a  part  would  signify  that  the 
Dry  GJoods  Company  did  not  need  ij 
The  claimants'  characteristic  chart< 
function,  and  the  only  one  that  it  wak 
carrying  on,  was  the  bare  receipt  and  dis^ 
tribution  to  its  stockholders  of  rent  froi 
a  specified  parcel  of  land.  Unless  iti 
bare  existence  as  an  intermediary  wasV 
doing  business,  it  is  hard  to  imagine  how 
it  could  be  less  engaged." 

Where  it  appeared  that  certain  members 
of  a  department  store  firm,  who  indi- 
vidually owned  the  real  estate  rented  to 
the  firm,  organized  a  corporation  for  the 
purpose  of  holding  title  to  such  real  es- 
tate, such  corporation  having  power  at 
first  to  buy,  sell,  rent  and  exchange  prop- 
erty and  to  do  a  general  merchandise  busi- 
ness, but  in  fact  never  exercised  such 
powers, '  except  to  hold  title  to  and  rent 
the  real  estate  in  question  and  distribute 
the  proceeds  of  the  rent  in  the  form  of 
divioends,  and  later  amended  its  charter  so 
as  to  limit  its  corporate  powers  merely  to 
the  ownership  and  rental  of  the  property. 
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with  distribution  of  proceeds,  it  was  held 
that  the  corporation  was  not  "  doing  busi- 
ness **  within  the  meaning  of  that  term 
as  used  in  this  law.  Abrast  Realty  Co.  v. 
Maxwell,  (E.  D.  N.  Y.  1913)  206  Fed. 
333,  writ  of  error  dismissed  (G.  G.  A. 
2d  Gir.  1914)  218  Fed.  457,  134  C.  C.  A. 
265. 

A  corporation  organised  under  the  laws 
of  a  state  for  the  purpose  of  owning  the 
stock  of  a  Canadian  corporation,  and  hav- 
ing practically  no  other  assets,  and  doing 
no  business  except  receiving  the  dividends 
from  the  Canadian  corporation  and  dis* 
tributing  them  as  dividends  among  its  own 
stockholders,  is  not  '*  carrying  on  or  do- 
ing business  "  within  the  meaning  of  this 
section.  U.  8.  v.  Nipissing  Mines  *  Co., 
(G.  G.  A.  2d  Gir.  1913)  206  Fed.  431,  124 
C  C.  A.  313> 

Where  a  foreign  corporation  employed 
and  sent  its  agents  clothed  with  power, 
even  though  limited,  into  the  United 
States  to  travel  about  and  solicit  cus- 
tomers or  purchasers  for  its  manufactured 
product,  and  paid  their  expenses  and  hired 
and  paid  for  a  place  of  business  in  the 
United  States  even  though  but  desk  room, 
and  empowered  such  salesmen  to  make 
written  contracts  in  part  in  the  United 
States  subject  to  its  approval  in  Canada, 
and  when  approved  deliver  them,  and  did 
BO  ratify  and  have  such  contracts  delivered, 
paid  rent,  storage  charges,  and  other  ex- 
penses, and  also  for  the  work  so  done,  by 
checks  drawn  on  a  bank  in  the  United 
States,  where  it  kept  even  temporarily  its 
funds  for  goods  delivered  in  the  United 
States  to  purchasers,  and  then  to  carry 
out  and  perform  its  written  contracts  so 
made,  and  which  in  nearly  all  cases  were 
to  be  performed  in  the  United  States,  as 
to '  delivery  of  goods  and  in  part  as  to 
making  payments  therefor,  shipped  such 
goods  consigned  to  itself  into  the  United 
States  to  different  points,  where  it  hired 
and  paid  for  storage  or  warehouse  room 
and  had  such  goods  delivered  to  itself 
at  such  rooms  where  it  stored  them  in 
its  own  name  and  at  its  own  risk  pending 
delivery  to  the  customer,  and  did  this 
for  its  own  convenience  and  to  insure  de- 
livery according  to  contract,  and  also 
shipped  into  the  United  States  and  stored 
in  fiice  manner  goods  to  meet  anticipated 
demands,  it  "  did  business  "  in  the  United 
States  and  "engaged  in  business"  in  the 
United  States  and  also  "transacted  busi- 
ness" in  the  United  States.  Laurentide 
Co.  r.  Durey,  (N.  D.  N.  Y.  1916)  251  Fed. 
223. 

Leasing  of  property  and  franchise  "hy 
corporation. —  It  is  sometimes  a  narrow 
question  whether  a  corporation  which 
leases  its  property  and  its  franchise  and 
reserves  to  itself  only  its  franchise  to  its 
corporate  existence,  is  "  doing  business " 
within  the  statute.  While  each  case  will 
depend  upon  its  own  particular  facts  and 
circumstances,  it  may  be  said  generally, 


that  where  there  has  been  a  practical  sur- 
render of  all  of  the  lessor's  rights  to 
operate  and  maintain,  reserving  the  right 
of  corporate  existence,  and  where  the  use 
of  such  reserve  corporate  power  is  only 
for  preserving  the  property  leac^  or  for 
ensbling  the  lessee  tio  do  such  things 
effectively  as  are  reasonably  incidental  to 
the  preservation  of  the  property  and  the 
enjoyment  by  the  lessee  of  the  rights  and 

f>rivileges  conveyed  by  the  terms  of  the 
ease,  there  is  not  an  engagement  in  busi- 
ness by  the  lessor.  McGoach  v,  Minehill, 
etc.,  R.  Co.,  (1913)  228  U.  S.  295,  33  S. 
Gt.  419,  57  U.  S.  (L.  ed.)  842;  Cambria 
Steel  Co.  V.  McGoach,  (E.  D.  Pa.  1916) 
226  Fed.  278;  Public  Service  Gas  Co.  v. 
Herold,  (D.  C.  N.  J.  1916)  227  Fed.  496; 
Public  Service  R.  Co.  t?.  Herold,  (D.  C. 
N.  J.  1916)  227  Fed.  600;  Waterbury 
Gasliffht  Co.  v.  Walsh,  (D.  G.  Conn.  1916) 
228  Fed.  54;  State  Line,  etc.,  R.  Co.  V. 
Davis,  (M.  D.  Pa.  1915)  228  Fed.  246; 
Public  Service  R.  Go.  t\  Herold  (C.  G.  A. 
3d  Gir.  1916)  229  Fed,  902,  144  G.  G.  A. 
184;  Hudson  County  Qas  Co.  f7.  McCoach, 

(G.  G.  A.  3d  Gir.  1916)  229  Fed.  912,  144 
G.  G.  A.  194;  McCoach  v.  Continental 
Passenger  R.  Co.,  (G.  G.  A.  3d  Gir.  1916) 
233  Fed.  976,  147  G.  G.  A.  660. 

But  where,  whether  at  its  own  instiga- 
tion or  that  of  the  lessee,  the  lessor  cor- 
poration exerts  its  corporate  powers  by 
an  activity  carried  on  to  increase  the 
estate  of  the  lessor,  or  to  do  things  more 
than  reasonably  necessary  to  enable  the 
lessee  to  enjoy  the  rights  in  existence  at 
the  time  of  the  lease  and  such  rights  as 
are  incidental  thereto,  then  the  lessor 
company  may  be  held  to  be  engaged  in 
the  business  for  which  it  was  incorpo- 
rated, and  is  therefore  brought  within 
the  statute.  Public  Service  Electric  Co. 
V,  Herold,  (D.  G.  N.  J.  1916)  227  Fed. 
486;    Public   Service    R.    Co.    v.    Herold, 

(D.  C.  N.  J.  1916)  227  Fed.  490;  Public 
Service  Electric  Co,  r.  Herold,  (D.  G.  N. 
J.  1916)  227  Fed.  491;  Public  Service  R. 
Co.  r.  Moffett,  (D.  C.  N.  J.  1916)  227  Fed. 
494. 

The  true  test  as  to  whether  the  lessors 
of  a  railroad  system  are  "carrying  on 
business"  must  be  whether  they  are  con- 
tinuing the  bod^  and  substance  of  the 
business  for  which  they  were  organized 
and  in  which  thev  set  out,  or  whether  they 
have  substantially  retired  from  it  and 
turned  it  over  to  another.  If  the  latter  ap- 
pears, then  their  tax  exempt  status  must 
be  tested  by  the  further  query  whether 
they  have,  during  the  critical  period,  done 
only  such  acts  as  are  properly  and  nor- 
mally incidental  to  the  status  of  a  mere 
lessor  of  such  property,  or  whether  they 
have  exercised  their  peculiar  corporate 
franchises  outside  of  and  beyond  the  fair 
scope  of  that  status.  Traction  Cos.  v. 
Internal  Revenue  Collectors,  (C.  G.  A.  6th 
Cir.  1915)  223  Fed.  984,  139  C.  C.  A.  360. 
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t  •lustrations, —  A  street  railway  com- 
pany whioh  aurrenders  to  another  com- 
pany the  management  and  control  of  its 
physical  possessions  and  transfers  to  the 
second  company  its  right  and  franchise  to 
operate  its  railway,  reserving  only  its 
corporate  existence  and  the  right  to  re- 
ceive and  disburse  its  income,  is  not 
"doing  business"  within  the  meaning  of 
the  statute.  Philadelphia  Traction  Co.  v. 
McGoach,  (£.  D.  Pa.  1916)  224  Fed.  800. 

In  Anderson  r.  Morris,  etc.,  R.  Co.,  (C. 
0.  A.  2d  Cir.  1914)  216  Fed.  83,  132  C.  C. 
A.   927,   it  appeared  that  the   defendant 
railroad  company  had  leased  to  the  Dela- 
ware,   Lackawanna   k   Western    Railroad 
Company   its   entire  property   and   fran- 
chises for  the  full  term  of  its  charter  and 
that    thereafter    and    during   the    period 
covered  by  the  special  excise  tax,  defend- 
ant, the  lessor  company,  executed,  issued 
and  delivered  to  the  lessee  company  its 
bonds  to  the  amount  of  one  million  four 
hundred  thousand  dollars  to  reimburse  it 
for  amounts  expended  by  it  in  construction 
work    on    the    railroad    property    of   the 
lessor    company.     A    special    excise    tax, 
assessed  imder  this  section,  was  resisted 
on    the   ground    that    during    the    period 
covered  by  the  tax,  the  defendant  was  not 
"doing  business"  within  the  meaning  of 
the  Corporation  Tax  Aot.    Sustaining  that 
contention  the  court  said :  **  The  fact  that 
the  lessor  company  retaining  its  primary 
franchise    of    corporate    existence,    main- 
tained  its  organization,   held   an  annual 
meeting   of    its    stockholders,   elected   di- 
rectors   and    amended    the    by-laws,    and 
that  its  board  of  directors  held  a  special 
meeting  and  elected  officers  and  appointed 
an    executive    committee,    cannot    be    re- 
garded as  doing  business  within  the  pur- 
view of  the  act,  for  it  was  simply  keeping 
up  the  corporate  organization,  and  surely 
no  one  can  claim  that  the  Act  of  1909 
imposes  any  excise  tax  upon  the  primary 
franchise  or  maintenance  of  the  corporate 
orpinization.     There  was  nothing  in  all 
this  that  involved  the  exercise  of  any  of 
the  secondary  franchises  of  the  corpora- 
tion. .  .  .  This     brings     us     to     inquire 
whether  the  lessor  company  is  to  be  re- 
^rded  as  '  engaged  in  business '  because  of 
its  issuance  of  the  bonds.    In  seeking  an 
answer  to  that  inquiry  it  is  necessary  to 
bear  in  mind  that  a  statute  which  levies 
a  tax  must  be  strictly  construed.    The  rule 
is  well  settled  that  the  citizen  is  exempt 
from    taxation    unless    the    same    is    im- 
posed by  clear  and  unequivocal  language. 
If  the  language  used  is  ambiguous  and  the 
construction  doubtful,  the  doubt  must  be 
resolved  in  favor  of  those  upon  whom  the 
tax    is   sought   to   be   laid.     Under   the 
statute   herein    involved   we    are   not   in- 
clined to  decide  the  case  upon  the  theory 
that  as  the  issuance  of  the  bond^  was  a 
single  transaction,  the  lessor  company  can- 
not, because  of  that  fact,  be  regarded  as 
having   been    '  engaged    in    business.'     A 


single  transaction  might  be  of  such  a 
nature  as  possibly  would  bring  the  corpo- 
ration engaged  in  it  within  the  purview 
of  the  taxing  act.  The  franchise  of  con- 
structing, maintaining,  and  operating  its 
railroad  was  not  alienable,  whether  by 
sale,  lease,  or  mortgage,  without  the  ex- 

?Te8s  consent  of  the  legislature  of  the  state 
rom   which   the   corporation   derived   its 
charter  or  corporate  existence.    The  lease 
made  by  the  lessor  company  in  the  case 
at  bar  had  been  validated  and  confirmed 
by  the  New  Jersey  l^islature  by  an  act 
approved  February  9,   1869    (P.  L.   1869, 
p.  28).    The  lease  thus  confirmed  by  legist 
lative  act  transferred  to  the  lessee  '  the 
franchises,  immunities,  rights,  powers  and 
privileges'  which  had  been  granted  to  the 
lessor,  and  during  -the  full  term  of  the 
continuance   of   the   charter   and    all    re- 
newals thereof.    And  under  this  lease  for 
more  than  40  years  prior  to  the  enactment 
of  the  Corporation  Tax  Act  the  business 
for  which  the  lessor  company  had  been 
chartered    had    been    carried    on    by    the 
lessee  company,  which  had  exclusively  pos- 
sessed,  managed,   and  operated   the   rail- 
road property.    The  lease  for  all  practical 
purposes  was  a  conveyance  in  fee.     The 
lessee  company  acquired  even  the  right  of 
eminent    domain    which    the    lessor    com- 
pany  had   possessed,   as  well  as   its   im- 
munity from  taxation  by  the  state  of  New 
Jersey.    The  lessor  company,  however,  had 
retained  the  power  to  issue  bonds  and  to 
execute  deeds  of  the  leased  property,  but 
such  powers  it  could  exercise  only  with  the 
consent  and  at  the  request  of  the  lessee 
company,   which   latter  company  guaran- 
teed the   payment  of  both   the  principal 
and   interest   and   alone  derived  any   ad- 
vantage from  their  issuance,  as  the  income 
of  the  lessor's  stockholders  was  definitely 
fixed  by  the  lease  for  all  time.     The  act 
done  was  a  purely  formal  act  done  by  the 
lessor  to  enable  the  lessee  to  raise  money 
on  the  security  of  the  property  for  its  de- 
velopment and   operation  in  the  conduct 
of  the  railroad  business.    In  doing  it  the 
lessor    was    not  /carrying    on    or    doing 
business'  within  the  meaning  of  the  Cor- 
poriltion  Tax  Act.     The  meaning  of  the 
words  '  carrying  on  or  doing  business '  and 
'  engaged  in  business '  must  be  given  their 
ordinary    and   natural    signification,   and, 
given  that  signification,  the  act  done  is 
not   within   the   meaning  of  the   statute. 
The  lessor  company  was  not  an  actively 
operating  concern.     Under  the   terms   of 
this    lease    the    lessor    corporation    had 
practically  gone  out  of  business  and  was 
disqualified  from  any  activity  respecting 
the    operation    and    management    of    the 
railroad  business  which   it  had  been  in- 
corporated to  carry  on.     The  issuance  of 
the   bonds   was    an    act    done    simply   to 
enable  the  lessee  to  enjoy,  use,  ana  exer- 
cise  the'  property,  franchises,  and  rights 
which  the  lessor  had  previously  demised, 
and  did  not  amount  to  a  resumption  of 
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business  whioh  the  lease  had  transferred, 
or  a  '  doing  of  business '  in  the  statutory 
sense."  See  further  to  the  same  effect 
New  York  Cent.,  etc,  R.  Co.  v.  Gill,  (C. 
C.  A.  1st  Cir.  1915)  219  Fed.  1^,  134 
C.  C.  A.  S58. 

In  Wilkes-Bar  re,  etc.,  Traction  Co.  v. 
Davis,  (M.  D.  Pa.  1914)  214  Fed.  611,  the 
plaintiff  brought  suit  to  recover  taxes 
collected  under  this  Act  and  paid  under 
protest.  The  facts  were  as  follows:  "  The 
plaintiff  was  incorporated  under  the  act 
of  May  22,  1887,  to  operate  a  system  of 
street  railways  in  Luzerne  County,  Pa. 
On  January  1,  1910,  by  authority  of  the 
state  law,  it  leased  and  transferred  for  a 
rental,  graded  and  ranging  from  $360,000 
to  $400,000  per  annum,  to  the  Wilkes- 
Barre  Railway  Company,  for  a  term  of 
800  years,  the  system  of  street  railways 
which  it  owned,  operated,  and  controlled. 
Thereafter,  and  since,  it  appears,  the 
railway  company  has  been  in  the  full  and 
exclusive  possession  and  control  of  the 
railways,  and  has  operated  them  as  under- 
taken by  the  lessor,  the  latter  having  en- 
gaged in  no  other  business  whatever  than 
to  maintain  and  preserve  its  corporate 
existence,  conserving  the  enjoyment  of  its 
corporate  property  to  its  lessee,  receiving 
therefrom  the  rent  reserved  by  the  lease, 
and  distributing  its  income  among  its 
stockholders."  The  court  held  that  the 
taxes  were  unlawfully  imposed,  that  the 
tax  provided  for  by  the  Act  is  not  im- 
posed on  the  franchises  of  the  corporation, 
nor  on  its  property,  but  only  on  the 
"  doing  of  business "  in  a  corporate  ca- 
pacity as  authorized  and  that  there  was 
no  "  doing  business "  as  a  traction  com- 
pany over  the  lines  covered  by  the  lease, 
the  prime  object  of  the  incorporation,  the 
business  of  serving  the  public  as  a  com- 
mon carrier,  being  turned  over  to  the 
lessee. 

In  Public  Service  R.  Co.  v.  Herold,  (D. 
C.  N.  J.  1915)  219  Fed.  301,  it  was  held 
that  a  street  railway  company,  which 
leased  all  of  its  property  and  franchises, 
except  its  franchise  to  be  a  corporation, 
to  another  company,  and  f'arried  on  no 
other  business  except  to  revive  the  rental 
under  the  lease  and  maintain  its  corporate 
existence,  was  not  doing  business  within 
the  meaning  of  this  section  and  not  liable 
for  a  tax  imposed  thereunder.  The  court 
said:  "It  is  in  effect  conceded  by  the  de- 
fendant that,  upon  the  facts  as  stated,  the 
decision  in  MoCoach  i\  Minehill,  etc.,  R. 
Co.,  [19131  228  U.  S.  295,  33  S.  Ct.  419, 
57  U.  S.  (L.  ed.)  842,  leads  to  a  ruling 
that  the  Rapid  Transit  Street  Railway 
Company  was  not  engaged  at  all  in  the 
business  of  maintaining  or  operating  a 
railroad,  which  "was  the  real  object  of  its 
incorporation.  It  had  turned  its  business 
over.  No  sue:gestion  is  advanced  that  the 
lease  heretofore  referred  to  was  not  one 
authorized  by  the  laws  of  the  state  of 
Kew  Jersey,    Nor  can  we  trace  the  exist- 


ence of  any  possible  agency  in  the  lessee 
as  for  the  lessor.  The  effect  of  the  lease 
was  to  make  the  Public  Service  Company 
the  public  agent  for  the  operation  of  the 
railroad  while  the  lease  existed,  and  it  is 
the  Public  Service  Railway  Company 
which  is  doing  business  under  the  provi- 
sions of  the  lease  and  may  be  taxable. 
That  lessor  and  lessee  may  entirely  escape 
from  taxation  on  income  as  a  consequence 
of  this  ruling  is  also  explained  by  the 
decision  of  the  Supreme  Court  in  the  case 
cited,  wherein  the  court  said  that,  as  to 
rentals  for  the  use  and  possession  of 
property  and  franchises  employed  by  the 
lessee  company  in  a  business  taxable  under 
the  corporation  act,  there  should  be  a 
deduction  bv  the  lessee  of  the  amount  of 
rentals  paid  for  such  use  and  possession, 
irrespective  of  the  question  of  whether  or 
not  the  lessor  corporation  is  within  the 
reach  of  the  taxing  scheme.  We  there- 
fore have  an  instance  of  the  collection  of 
money  as  internal  revenue  taxes  by  an 
official  of  the  government,  claiming  to  act 
under  the  provisions  of  acts  of  Congress, 
but  in  realitv  and  in  good  faith  mistak- 
ing the  applicability  of  the  law,  in  that 
he  has  collected  sums  as  taxes  from  a 
corporation  not  subject  to  the  tax 
assessed." 

Illustration  of  a  case  wherein  the  lessor 
was  held  to  be  "engaged  in  business" 
within  the  meaning  of  this  section,  will  be 
found  in  Miller  €.  Snake  River  Val.  R.  Co., 
(C.  C.  A.  9th  Cir.  1915.)  223  Fed.  946, 
139  C.  C.  A.  426,  wherein  the  court  said: 
"At  the  times  hereinafter  mentioned  the 
Snake  River  Valley  Railroad  Company,  a 
corporation  organized  and  existing  under 
the  laws  of  the  state  of  Oregon,  was  the 
owner  of  a  line  of  railroad  extending  from 
the  town  of  Wallula  to  the  town  of  Grange 
City  in  the  state  of  Washington.  On  the 
29th  day  of  June,  1907,  the  company 
leased  this  line  of  railroad,  together  with* 
all  equipment  and  appurtenances  of  every 
kind  and  nature  whatsoever  to  the  same 
belonging  or  appertaining,  to  the  Oregon 
Railroad  &  Navigation  Company  for  the 
term  of  five  years  from  and  after  the  Ist 
day  of  July,  1907.  Under  the  terms  of 
this  lease  the  lessee  agreed  to  operate  the 
railroad,  and  to  pay  all  expenses  of  opera- 
tion, maintenance,  repairs,  and  renewals, 
and  all  incidental  expenses  connected 
therewith,  including  taxes  and  assessments 
levied  against  the  demised  premises.  The 
lessor  agreed  to  repay  to  the  lessee,  with 
interest  at  the  rate  of  six  per  cent,  per 
annum,  all  sums  advanced  by  the  lessee 
upon  the  request  of  the  lessor  or  neces- 
sarily expended  by  the  lessee  for  addi- 
tions and  betterments  to  the  demised 
premises,  or  for  the  purchase  of  locomo- 
tives, cars,  and  other  equipment  for  use 
upon  the  railroad  or  in  connection  there- 
with, and  the  lessee  was  authorized  to 
retain  out  of  the  rentals  payable  to  the 
lessor  any  sums  owing  from  the  lessor  for 
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these  purposes,  together  with  interest. 
The  annual  rental  of  $140,000,  less  deduc- 
tions for  improvements  and  interest,  was 
payable  in  semi-annual  installments  of 
$17,000  each  on  the  1st  day  of  June  and 
the  1st  day  of  December  of  eaeh  year  dur- 
ing the  term.  The  lease  provided  for  a 
forfeiture  in  case  of  default  on  the  part 
of  the  lessee,  and  also  for  its  termination 
upon  60  days'  notice  in  writing  by  either 
party  to  the  other.  The  lease  was  termi- 
nated by  mutual  consent  on  the  23d  day 
of  December,  1010,  and  the  demised 
premises  were  thereupon  immediately  con- 
veyed to  the  Oregon- Washington  Railroad 
&  Navigation  Company.  The  present  ac- 
tion was  instituted  by  the  Snake  River 
Company  against  the  collector  and  ex- 
collector  of  internal  revenue  for  the  dis- 
trict of  Oregon  to  recover  the  sum  of 
$870.70,  corporate  income  tax  paid  by  the 
Snake  River  Company  to  the  collector 
under  protest,  under  the  provisions  of  sec- 
tion 38  of  the  Act  of  August  5,  1900,  com- 
monly known  as  the  Corporate  Income 
Tax  Act.  The  sole  question  presented  by 
the  record  is:  Was  the  Snake  River  Com- 
pany 'engaged  in  business'  during  the 
taxing  year  1910  within  the  meaning  of 
that  act?''  The  answer  was  in  the 
affirmative. 

Executory  sale  of  corporate  property. — 
In  Bryant  v.  Scott,  (N.  D.  Cal.  1914)  226 
Fed.  876,  it  appeared  that  a  foreign  corpo- 
ration made  an  executory  contrad;  of  sale 
of  its  entire  title  and  interest  in  all  its 
property  in  the  state  and  retired  from  all 
further  participation  or  interest  in  the 
business  and  removed  its  office  from  the 
state.  The  contract  of  sale  provided  for 
partial  payments  on  the  purchase  price 
during  a  series  of  years  and  that  until 
the  final  pa3naient  the  legal  title  should  re- 
main in  the  grantor  as  security  for  prin- 
cipal and  interest.  It  was  held  that  such 
corporation  was  not  *'  doing  business  "  in 
the  state  so  as  to  render  it  subject  to  the 
tax  on  the  property  sold. 


6.  Income 

Sttle  stated. —  In  Sargent  Land  Co.  v. 
Von  Baumbach,  (D.  C.  Minn.  1913)  207 
Fed.  423,  the  court  said :  ''  What  does  the 
word  'income'  mean?  In  ordinary  speech 
people  recognize  a  difference  between  capi- 
tal and  income.  I  believe  that  the  ordi- 
nary meaning  attached  to  income,  when 
it  is  not  derived  from  personal  exertion, 
is  that  it  is  something  produced  by  capi- 
tal without  impairing  that  capital,  and 
which  leaves  the  property  intact,  and  that 
nothing  can  be  called  income,  for  the  pur- 
pose of  this  act,  which  takes  away  from 
the  property  itself.  If  it  does,  then  it 
ceases  to  be  income  and  amounts  to  a  sale 
of  capital  assets." 

Proceeds  of  ores  mined  by  a  corporation 
on  its  own  premises  are  **  income  "  within 
the  meaning  of  the  section.    Stratton's  In- 


dependence V.  Howbert,  (1913}  231  U.  S. 
399,  34  S.  Ct.  136,  58  U.  S.  (L.  ed.)  285, 
wherein  the  court  said:  "As  to  what 
should  'be  deemed  '  income '  within  the 
meaning  of  section  38,  it  of  course  need  not 
be  such  an  income  as  would  have  been 
taxable  as  such,  for  at  that  time  (the 
Sixteenth  Amendment  not  having  been  as 
yet  ratified)  income  was  not  taxable  as 
such  by  Congress  without  apportionment 
according  to  population,  and  this  tax  was 
not  so  apportioned.  Evidently  Congress 
adopted  the  income  as  the  measure  of  the 
tax  to  be  imposed  with  respect  to  the 
doing  of  business  in  corporate  form  be- 
cause it  desired  that  the  excise  should 
be  imposed,  approximately  at  least,  with 
regard  to  the  amount  of  benefit  presumably 
derived  by  such  corporations  from  the 
current  operations  of  the  government.  In 
Flint  V,  Stone  Tracy  Co.,  (1911)  220  U.  S. 
107,  165,  [31  S.  Ct.  342,  65  U.  S.  (L.  ed.) 
389,  Ann.  Cas.  1912B  1312]  it  was  held 
that  Congress  in  exercising  the  right  to 
tax  a  legitimate  subject  of  taxation  as 
a  franchise  or  privilege  was  not  debarred 
by  the  Constitution  from  measuring  the 
taxation  by  the  total  income,  although  de- 
rived in  part  from  property  which,  con- 
sidered by  itself,  was  not  taxable.  It  was 
reasonable  that  Congress  should  fix  upon 
gross  income,  without  distinction  as  to 
source,  as  a  convenient  and  sufficiently  ac- 
curate index  of  the  importance  of  the 
business  transacted.  And  from  this  point 
of  view,  it  makes  little  difference  that  the 
income  may  arise  from  a  business  that 
theoretically  or  practically  involves  a 
"wasting  of  a  capital.'' 

An  increase  of  valuation  of  the  capital 
assets  entered  on  the  books  of  a  corpora- 
tion is  not  income  within  the  meaning  of 
the  statute.  Baldwin  Locomotive  Works 
i\  McCoach,  (C.  C.  A.  3d  Cir.  1915)  221 
Fed.  59,  136  C.  C.  A.  660,  wherein  the 
court  said :  "  When  the  corporation  was 
organized,  it  took  over  certain  real  estate, 
manufacturing  plant,  and  securities,  at  a 
valuation,  and  took  over  also  a  large 
amount  of  patterne,  drawings,  tools,  and 
^xtures,  without  valuing  them  at  all.  In 
1910  the  assets  were  appraised  at  their 
actual  value  as  of  December  31,  1909,  and 
by  this  appraisement  the  valuation  of 
certain  shares  of  stock  of  the  Standard 
Steel  Works  Company  was  increased 
$485,000.  The  value  of  the  patterns,  draw- 
ings, etc.,  was  fixed  for  the  first  time  at 
$2,9.54,086.72;  and  the  valuation  of  its 
real  estate  was  adjusted  —  raised  in  part, 
and  lowered  in  part  —  the  net  result  be- 
ing an  increase  of  $593,449.66.  Against 
this  total  an  item  not  in  dispute  was 
charged  off,  leaving  as  the  balance  to  be 
added  to  the  capital  valuations  on  its 
books  the  sum  of  $.3,795,461.25.  On  this 
sum  the  government  collected  a  tax  of 
$37,954.61."  The  court  further  said;  "We 
agree  with  the  District  Court  that  this 
increase    of    valuation    was    not    income 
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yithin  the  meaning  of  the  statute.  Noth- 
ing whateTer  was  added  to  the  corporate 
property,  which  remained  exactly  the 
same  after  the  appraisement  as  before. 
The  only  thing  done  was  to  put  upon  the 
company's  books  an  expression  of  expert 
opinion  that  certain  property  was  worth 
a  certain  sum»  and  this  can  hardly  be 
said  to  be  income,  or  even  gain,  in  any 
proper  sense.  The  company  could  not 
become  either  richer  or  poorer  by  making 
a  few  book  entries  that  merely  recorded 
a  new  estimate  of  how  much  it  was 
worth." 

The  increase  in  the  value  of  the  capital 
assets  of  a  corporation,  as  determined  by 
a  phyadcal  revaluation  thereof  and  taken 
cognizance  of  by  the  corporation  in  book 
entries,  is  not  necessarily  ** income"  as 
defined  and  measured  by  this  Act.  Indus- 
trial Trust  Co.  V.  Wslsh,  (D.  C.  Conn. 
1915)  222  Fed.  437,  wherein  the  court 
held  that  the  net  increase  of  the  book 
values  of  securities,  as  shown  by  an  ad- 
justment of  such  values  and  entered  on 
the  books,  was  not  a  net  income  which 
was  taxable  under  the  Act. 

''That  the  word  'income'  in  this  act 
is  not  synonymous  with  the  word  're- 
ceipts,' and  that  it  does  not  include 
receipts  from  the  conversion  without  gain 
or  profit  of  any  part  of  the  property  of 
the  corporation  into  money,  or  into  any 
other  form,  is  *  demonstrated  by  the  fact 
that  this  word  'income'  appears  in  the 
clause  '  the  gross  amount  of  the  income 
of  such  corporation,'  and  segregates  and 
designate  a  specific  part,  and  not  all,  of 
the  receipts  of  the  corporation  as  the 
basis  of  the  measure  of  the  tax,  bv  the 
fact^  that  only  those  expenses  paid  out 
of  income,  none  of  those  paid  out  of 
capital  or  property,  are  to  be  deducted, 
by  the  fact  that  a  deduction  for  deprecla* 
tion  of  property  is  to  be  made,  by  the 
evident  purpose  and  the  whole  tenor  of 
the  act.  This  word  'income'  is  used 
throughout  the  statute  in  contradistinction 
to  '  property '  or  *  invested  capital,'  and  it 
was  neither  the  intention  of  the  Congress 
nor  is  it  the  legal  effect  of  the  act  to 
impose  any  tax  on  account  of  the  amounts 
received  by  a  corporation  that  is  not 
engaged  in  the  business  of  Iraying,  selling, 
or  trading  in  property,  from  the  conversion 
of  its  property  without  gain  into  monev 
or  into  any  other  form."  Von  Baumbach 
r.  Sargent  Land  Co.,  (C.  C.  A.  8th  Cir. 
1914)  219  Fed.  31,  134  C.  C.  A.  649. 

It  is  manifestly  the  purpose  of  the  Act 
to  tax  the  net  income  for  the  year  in 
which  the  assessment  is  made.  So  where 
property  was  purchased  on  the  9th  day  of 
December,  1902,  and  not  disposed  of  until 
the  16th  day  of  October,  1911,  at  which 
time  it  was  disposed  of  at  a  large  profit, 
it  was  held  that  the  increase  in  value  of 
the  property  which  accrued  during  such 
period  was  not  subject  to  taxation  as  the 
entire  net  income.     The  advance   in  the 


value  of  property  during  a  «eries  of 
years  can  m  no  just  sense  be  considered 
the  gains,  profits  or  income  of  any  one 
particular  year  of  tiie  aeries,  althou^  the 
entire  amount  of  the  advance  be  at  one 
time  turned  into  money  by  a  sale  of  the 
property.  Grauley  Mountain  Coal  Co.  9. 
Hays,  (C.  O.  A.  4th  Cir.  I»I5)  230  Fed. 
110,  144  G.  O.  A.  408. 

Income  realized  from  oMeU  of  honkr^t 
corporaiiom. —  Congreaa  did  not  intend  by 
this  section  to  impose  a  tax  upon  the  in- 
come realised  from  the  aaaets  of  a  bank- 
rupt corporation,  whose  property  had  been 
tiucen  over  by  a  court,  through  its  officers, 
to  be  marshaled  and  distributed.  Pennsyl- 
vania Steel  Co.  9.  New  York  City  R.  Co., 
(S.  D.  N.  Y.  1912)    103  Fed.  286. 

"  Dividende:'^  SoHsaUed  '<  dividends  " 
awarded  annually  to  policyholders  in  an 
insurance  company  have  beien  held  not  to 
form  a  part  of  the  company's  "net  in- 
come "...  received  b^  it  .  •  .  durbig 
such  year.  Herold  r.  Mutual  Benefit  Life 
Ins.  Co.,  (C.  C.  A.  3d  Cir.  1913)  201  Fed. 
918,  120  C.  C.  A.  256,  afirming  (D.  C. 
N.  J.  1912J   198  Fed.  199. 

In  Eaton  v.  Connecticut  General  Life 
Ins.  Co.,  (C.  C.  A.  2d  Cir.  1915)  223  Fed. 
1022,  138  C.  C.  A.  663,  the  action  was 
brought  to  recover  taxes  that  had  been 
collected  under  this  section  which  seta 
forth  how  the  net  income  of  insurance 
companies  shall  be  ascertained  for  pur- 
poses of  taxation.  The  court  said:  "  The 
precise  question  presented  is  whether  cer« 
tain  sums  of  money  are '  divid^ds '  within 
the  meaning  of  such  section.  In  com- 
panies conducted  on  the  mutual  plan 
policies  are  issued  providing  for  a  defi- 
nite yearly  premium,  which  is  usually 
fixed  somewlukt  above  the  amount  re- 
quired to  insure  safety.  When  a  certain 
time  has  passed,  and  it  is  found  that  a 
less  sum  may  safely  be  taken  for  a  specific 
year,  the  premium  for  that  year  is  re- 
duced to  the  lower  sum,  and  the  insured 
is  allowed  to  invest  the  difference,  if  he 
care  to  do  so,  in  additional  paid-up  insur- 
ance without  further  medical  examination. 
In  company  bookkeeping  the  premiums 
are  frequently  entered  at  their  full  amount 
as  'dividends.'  They  are  in  no  true  sense 
dividends,  however  they  may  be  called, 
but  are  in  fact  partial  abatements  of 
premium.  It  is  unnecessary  to  discuss  the 
points  raised  in  argument.  The  precise 
question  was  decided  by  Judge  Cross  in 
Mutual  Benefit  Life  Ins.  Co.  v,  Herold 
(D.  C.  N.  J.  1912)  198  Fed.  199;  his  de- 
cision was  afiirmed  by  the  Court  of  Ap* 
peals  of  the  Third  Circuit,  [0.  C.  A.  3d 
Cir.  1913]  201  Fed.  918,  120  C.  C.  A.  256, 
and  a  writ  of  certiorari  to  review  the 
decision  last  cited  was  denied  by  the 
Supreme  Court.  Comity  calls  for  a  like 
decision  here,  which,  indeed,  is  fully  in 
accord  with  our  views  of  the  merits  of 
the  controversy." 

The  so-called  "dividends"  allowed  par- 
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ticipating  policyholders  when  paying 
their  renewal  premiums  and  which  may 
be  applied  on  said  renewals,  on  the  pur- 
chase of  paid-up  additions  or  to  shorten 
the  endowment  or  premium-paying  period, 
represent  nothing  more  than  the  amount 
of  the  excess  of  the  loading  of  ihe  policy- 
holders' premiums,  over  and  above  the 
cost  of  the  company  of  such  policyholders' 
insurance.  The  application  of  such 
"divideads"  made  by  the  policyholders 
in  any  of  the  ways  stated  is  not  such  a 
payment  of  dividends  as  is  contemplated 
in  section  38.  Connecticut  General  Life 
Ins.  Co.  V.  Eaton,  (D.  C.  Conn.  1914)  218 
Fed.  188. 

7.  Payment  under  Protest 

Sufficiency  of  protestd — In  Abrast 
Realty  Co.  v.  Maxwell,  (E.  D.  N.  Y.  1913) 
206  Fed.  333,  it  appeared  that  a  corpo- 
ration tax  was  assessed,  under  the  pro- 
visions of  this  section,  and,  not  being  paid, 
a  writ  of  distraint  was  issued  by  the  col- 
lector. Notification  having  been  given 
the  corporation  that  the  tax  would  he 
collected  by  levy,  sufficient  funds  were  in 
\he  hands  of  a  representative  of  the  cor- 
poration, so  that  the  deputy  collector  was 
able  to  count  out  and  take  the  amount 
necessary  to  cover  the  tax.  It  was  held 
that  there  was  a  sufficient  protest  to  en- 
able the  corporation  to  recover  the  tax 
from  the  collector  on  proof  that  the  cor- 
poration was  not  liable  to  pay  a  tax. 

8.  Injunction 
Sestraining  payment   of   tax. — ^An   in- 
junction will  not  be  granted  against  the 
oflScers  of  a  corporation  to  restrain  them 
from  paying  the  corporation  tax  provided 
for  in  liiis  section,  as  its  effect,  if  suffi- 
cient to  justify  a  resistance  to  collection 
would    be    to    restrain    the    collection    of 
taxes,  contrary  to  the  provisions  of  the 
Revised   Statutes    of   the   United    States, 
I  32^4  (vol.  3^.  1032).    Straus  v.  Abrast 
Realty  Co.,  (E:  D.  N.  Y.  1912)   200  Fed. 
327. 

9.  Action  to  Recover  T<uo  Wrongfully 

Asaeased 

Nature  of  anit. —  In  Emery,  etc.,  Realty 
Co.  17.  U.  S.,   (W.  D.  Mo.  1912)    198  Fed. 
242   {affirmed  (1915)   237  U.  S.  28,  36  S 
Ct.  499,  59  U.  S.    (L.  ed.)    826),  one  of 
the  questions  in  dispute  was  as  follows: 
Can   the   plaintiff   bring   suit  to   recover 
taxes,    alleged    to   have   been    wrongfully 
assessed  and  collected  under  the  Corpora 
tion  Tax  Law,  directly  against  the  United 
States   under    the   Tucker    Act    (Act    of 
March  3,  1887,  ch.  369,  29  Stat.  L.  606, 
now  Judicial  Code,  §  24,  par.  20;  see  Ju- 
DidABT),  other  requirements  of  law  hav- 
ing been  complied  with,  or  is  its  remedy 
against  the  collector  of  internal  revenue 
by   whom   the  assessment   and   collection 
were    made?      The    court    answered    the 
question     in     the     affirmative,     saying: 


"The  first  question  is  no  longer  an  op>en 
one    in    this    jurisdiction.      The    precise 

?[uestion  was  before  the  Court  of  Appeals 
or  this  circuit  in  Christie  St.  Commis- 
sion Co.  V,  U.  S.  [C.  C.  A.  8th  Cir. 
1906]  136  Fed.  326,  69  C.  C.  A.  464. 
It  wae  there  held:  'A  claim  to  recover 
back  internal  revenue  taxes  illegally  ex 
acted  under  a  misconstruction  of  the  war 
revenue  law  of  1898  is  a  claim  foimded 
upon  a  law  of  Congress,  vnthin  the  mean- 
ing of  the  act  of  Mardi  3,  1887,  and  it 
may  he  enforced  by  an  action  directly 
against  the  United  States  under  that  act 
after  it  has  been  presented  to  the  commis- 
sioner of  internal  revenue,  whether  it  has 
received  his  approval  or  not,  and  whether 
it  is  an  action  on  a  contract  or  an  action 
sounding  in  tort.'  In  the  opinion  Sanborn, 
J.,  said:  'The  acts  of  1865  and  1887  here 
under  consideration  mark  a  rational  and 
gratifying  advance  in  civilization  and 
public  policy,  and  they  should  be  liberally 
construed  to  accomplish  the  henign  pur- 
.  pose  of  their  enactment.  The  theory  that 
a  nation  or  its  government  should  refuse 
to  submit  its  controversies  with  its  citi- 
zens to  the  adjudication  of  impartial  tri- 
bunals is  hut  the  fast  receding  echo  of 
the  rule  that  the  king  can  do  no  wrong. 
There  are  few  more  grievous  wrongs  than 
the  denial  by  a  nation  of  a  hearing  and 
trial  of  the  just  claims  which  its  citizens 
may  have  against  it.  There  is  no  reason 
why  a  government  should  not  submit  its 
controversies  with  its  subjects  to  adjudi- 
cation, or  why  it  should  not  itself  practice 
that  justice  whose  administration  is  the 
great  purpose  of  its  existence.  Justice 
demands,  and  a  wise  public  policy  re- 
quires, that  nations  should  submit  them- 
selves to  the  judgments  of  impartial  tri- 
bunals to  the  enforcement  of  their  con- 
tracts and  to  satisfaction  of  their  wrongs 
as  universally  as  individuals.  The  de- 
cisions of  the  Supreme  Court  upon  the 
specific  question  before  us  evidence  a  con- 
stantly increasing  tendency  to  adopt  this 
view.'  All  the  decisions  of  the  Supreme 
Court  of  the  United  States  now  urged  by 
counsel  for  the  government  which  have 
any  bearing  upon  the  matter  in  dispute, 
were  urged  upon  the  attention  of  the  Cir- 
cuit Court  of  Appeals  hy  the  writer  of  this 
opinion,  then  counsel  for  the  United 
States,  and  received  full  consideration.  To 
seek  a  decision  in  conflict  with  the  doc- 
trine announced  in  Christie  St.  Commission 
Co.  r.  U.  S.,  supra,  is  to  ask  this  court  to 
disregard  the  deliherate  judgment  of  a 
superior  court  of  controlling  authority. 
Apart  from  all  other  considerations,  such 
a  policy  would  lead  to  instability  and  end- 
less confusion,  and  is  indefensible  from 
every  point  of  view.  Furthermore,  the 
doctrine  announced  in  that  case  commends 
itself  to  my  judgment.  I  am  unable  to 
perceive  either  justice  or  advantage  in  the 
procedure  upon  which  the  government 
insists." 
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II.  SUBDIVIBIOIT   SeOOND 

Measurement  of  tax.— The  provisions 
of  the  Act  which  prescribe  the  method  to 
be  pursued  in  ascertaining  the  amount  to 
be  paid  show  that  the  amount  is  measured 
by  the  corporation's  income  during  the 
entire  calendar  year  in  which  the  taxed 
privilege  was  exercised,  and  not  by  its 
income  while  the  privilege  was  being  ex- 
ercised if  the  corporation  was  not  carrying 
on  or  doing  business  during  the  entire 
year.  The  plain  words  of  the  Act  show 
that  the  measure  of  the  amount  to  be 
paid  by  the  corporation  is  "  the  entire 
net  income  over  and  above  five  thousand 
dollars  received  by  it  from  all  sources 
during  such  year."  No  authoritv  is  con- 
ferred upon  the  commissioner  of  internal 
revenue  to  assess  against  a  corporation 
subject  to  the  Act  any  amount  less  than 
that  ascertained  in  the  way  prescribed  by 
the  Act,  or  to  reduce  the  amoimt  to  be 
paid  because  of  the  fact  that  during  part 
of  the  year,  the  cor^ration  was  not  carry- 
ing on  or  doing  business.  There  is  no  pro- 
vision for  prorating  or  lessening  the 
amount  to  be  paid  in  such  a  case.  The 
prescribed  tax  is  a  single  and  indivisible 
one,  and  there  is  but  one  way  of  measur- 
ing the  amount  to  be  paid,  and  that  is 
by  the  corporation's  income  during  the 
calendar  year  in  which  the  corporation 
subjected  itself  to  the  tax  by  carrying  on 
or  doing  business  within  the  meaning  of 
the  Act.  Blalock  v.  Georgia  R.,  etc.,  Co.« 
(C.  C.  A.  6th  Cir.  1916)  228  Fed.  296,  142 
C.  C.  A.  588. 

Deductions  —  '*  Too  imposed  under  anjh 
thority  of  Mtate" — The  deduction  from 
the  gross  income  of  all  sums  paid  for 
taxes  imposed  under  the  authority  of  a 
state  must  be  understood  to  mean  taxes 
imposed  upon  the  corporation.  The  pro- 
vision cannot  be  interpreted  so  as  to  make 
it  include  taxes  imposed  upon  the  share- 
holders even  though  the  corporation  is 
required  to  make  the  payment  on  their  be- 
lief. Eliot  Nat.  Bank  r.  Gill„  (C.  C.  A. 
Ist  Cir.  1914)  218  Fed.  600,  134  C.  C.  A. 
368. 

A  **  tax  imposed  under  the  authority  of 
the  state ''  does  not  include  a  state  tax  on 
national  bank  shares  of  stock  to  be  paid  by 
the  bank  but  to  be  a  charge  against  the 
stockholders,  and  therefore  the  taxes  paid 
to  the  state  by  a  bank  under  the  statute 
are  not  such  taxes  as  the  Corporation 
Excise  Tax  Law  authorizes  it  to  deduct 
from  its  gross  income.  National  Bank  of 
Commerce  r.  Allen,  (C.  C.  A.  8th  Cir. 
1915)  223  Fed.  472,  139  C.  C.  A.  20. 

Interest  paid  on  mortgage  indebtedness. 
— In  ascertaining  the  net  income  of  a 
?orporation  for  the  piir]K>se  of  fixing  the 
amount  of  corporaticm  tax  if  the  corpora- 
tion has  a  current  indebtedness  in  excess 
of  the  amount  of  paid-up  capital  stock  it 
may  make  a  deduction  for  interest  paid  on 
90  much  of  the  indebtedness  as  equals  the 
paid-up    capital    stock,    but    for    interest 


paid  on  so  much  of  the  indcJbtedness  as 
exceeds  the  capital  stock  it  may  make  no 
deduction.    Anderson  v.  Forty-Two  Broad- 
way Co.,  (1916)  239  U.  S.  69,  36  S.  a.  17, 
60  U.  S.   (L.  ed.)    162    {reversing   (6.  D. 
N.  Y.  1913)   209  Fed.  991,  and  C.  C.  A. 
2d  Cir.  W14)  213  Fed.  777,  130  C.  C.  A. 
338)    wherein  the  court  said:     "As  has 
been  repeatedly  pointed  out  by  this  court 
in    previous    cases  ...  the   act    of    1909 
was  not  in  any  proper  sense  an  income  tax 
law,  nor  intended  as  such,  but  was  an 
excise  upon   the  conduct   of  business   in 
a    corporate    capacity,    the    tax    being 
measured  by  reference  to  the  income  in  a 
manner  prescribed  by  the  act  itself.    And 
it  is  very  clear,  from  a  reading  of  fi  38, 
that  the  phrase  'entire  net  income,'  as 
used  in  its  first  paragraph,  has  no  other 
meaning  than  that  which  is  particularly 
set  forth  in  the  second  paragraph,  which 
declares,  in  terms,  how  ^such  net  income 
shall  be  ascertained.'    It  may  well  be  that 
mortgage  interest  may,  under  special  cir- 
cumstances,   be    treated    as    among    the 
'  ordinary  and  necessary  expenses,'  or  as 
included  among  the  charges  '  required  to 
be  made  as  a  condition  to  the  continued  use 
or  possession  of  properties.     (See  [1910] 
28  Op.  Atty.-Gen.  198.)     But  interest  upon 
the  '  bonded  or  other  indebtedness '  of  the 
corporation,  whether  such  indebtedness  be 
secured  by  mortgage  or  not,  comes  within 
the  specific  provision  of  the  third  clause, 
whose  effect,  in  our  opinion,  is  not  in  this 
respect  limited  by  anything  contained  in 
the  first.    Congress  evidently  had  in. view 
the   fact   that   some   corporations    (other 
than  banks  and  like  institutions,   which, 
for   obvious   reasons,   are   separately   con- 
sidered)    carry    a    current    indebtedness 
exceeding    the    amount    of    the    paid-up 
capital  stock,  and  with  respect  to  such, 
corporations  intended  to  limit  the  interest 
deduction  to  so  much  of  the  indebtedness 
as  did  not  exceed  the  capital.    Nor  can  we 
see  the  least  ground  for  the  insistence  that 
this  results  in  an  arbitrary  classification. 
It  is  not  necessary  to  attribute  to  Con- 
gress a  purpose  to  discourage  or  ■  impose 
an  extra  burden  upon  corporations  carry- 
ing on  their  operations  with  a  nominal 
capital    stock,    or    with    an    indebtedness 
largely  exceeding  the  amount  of  the  capi- 
tal.    It  is  more  reasonable  to  sav  that 
Congress  deemed  that  where  the  indebted- 
ness docs  exceed  the  capital  it  should  no 
longer    be    treated    as    an    incident,    but 
that    the    carrying    of    the    indebtedness 
should  be  considered  as  a  principal  object 
of  the  corporate  activities,  that  the  opera 
tions  of  such  a  corporation  are  conducted 
more  for  the  benefit  of  the  creditors  thai 
of  the  stockholders,  and  that  the  contribii- 
tion  of  the  corporation  to  the  expenses  of 
the    Government    should    be    adnieasurei 
with  this  fact  in  view.    There  is  no  ques- 
tion of   the  power   of  CongrcAS  to   adopt 
such  a  basis  of  distinction,  and,  since  t)\e 
line   must   be   drawn    somewhere,   it   was 
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certainly  not  arbitrary  to  draw  it  at  the 
precise  point  where  the  pecuniary  interest 
of  creditors  over-balanced  that  of  stock- 
holders." 

Interest  paid  to  depositon. —  In  Middle- 
sex Banking  Co.  t*.  Eaton,  (D.  G.  Conn. 
1915)  221  Fed.  86,  affirmed  (G.  C.  A.  2d 
Cir.  1916)  233  Fed.  87,  147  G.  G.  A.  157, 
the  sole  question  was  whether  the  plaintiff 
should  have  been  allowed  aa  a  deduction 
the  amount  which  it  paid  as  interest  to 
purchasers  of  certain  evidences  of  in- 
debtedness, which  it  issued  and  termed 
''  debenture  bonds,"  and  the  amoiint  which 
it  paid  to  purchasers  of  mortgage  notes 
and  bonds  secured  by  mortgages  on  real 
estate  made,  in  plaintiff's  favor,  and  sub- 
sequently sold  and  assigned  by  plaintiff 
to  investors  with  its  guaranty,  these  mort- 
gages being  what  plaintiff  termed  ''guar- 
anteed real  estate  securities."  Hold- 
ing that  if  the  plaintiff  were  to  prevail 
it  must  show  that  it  was' in  fact  either  a 
bank,  banking  association  or  trust  com- 
pany  the  court  said :  "  While  in  the  act 
of  Congress  here  under  consideration  (30 
Stat.  c.  6,  p.  113)  the  terms  '  bank,' '  bank- 
ing association,'  and  *  trust  company '  are 
used,  yet  the  act  contains  nothing  whereby 
an  idea  may  be  gained  as  to  what  was 
intended  by  Congress  to  be  included  under 
those  terms.  It  must  be  strictly  construed 
against  the  government.  By  comparison 
with  former  legislation  on  the  same,  sub- 
ject some  help  may  be  gained  in  constru- 
ing this  statute.  In  this  respect  it  differs 
from  the  act  of  June  30,  1864  (Rev. 
6tat.  U.  S.  sec.  3407,  aupra,  p.  220),  in 
which  act  Congress  denned  the  terms 
*  bank  *  and  *  banker '  as :     *  Every  incor- 

S orated  or  other  bank,  and  every  person, 
rm,  or  company  having  a  place  of  busi- 
ness where  credits  are  opened  by  the  de- 
posit or  collection  of  money  or  currency, 
subject  to  be  paid  or  remitted  upon  draft, 
check,  or  order,  or  where  money  is  ad- 
vanced or  loaned  on  stocks,  bonds,  bullion, 
bills  of  exchange,  or  promissory  notes,  or 
where  stocks,  bonds,  Dullion,  bills  of  ex- 
change, or  promissory  notes  are  received 
for  discount  or  for  sale,  shall  be  regarded 
as  a  bank  or  as  a  banker.'  In  the  act  of 
June  30,  1864,  it  was  also  provided  that 
the  section  which  required  a  tax  to  be 
paid  monthly  by  any  person,  bank,  asso- 
ciation, company,  or  corporation  engaged 
in  the  business  of  banking,  upon  the 
average  amount  of  deposits  of  money 
made  therein,  subject  to  checks,  etc.,  should 
not  apply  to  any  savings  bank  having  no 
capital  stock,  and  whose  business  was  con- 
fined to  r^eiving  deposits  and  loaning 
the  same  on  interest  for  the  benefit  of  the 
depositors  only,  and  which  did  no  other 
kind  of  a  banking  business.  Keeping  in 
mind,  therefore,  the  similarity  of  pur- 
pose of  both  of  these  acts,  viz.,  to  produce 
revenue  for  the  government,  it  seems  rea- 
sonable to  assume  that  Congress  intended 
by  the  act  of  August  5,  1909,  to  confine 


the  allowed  reduction  of  interest  payments 
to  such  banks  or  banking  associations  as 
would  come  within  the  definition  and  ex- 
ception of  the  act  of  June  30,  1864,  and 
in  addition  to  such  institutions  it  also 
permitted  trust  companies  which  pay  in- 
terest on  funds  deposited  therein  by  cus- 
tomers to  have  the  benefit,  by  deduction, 
of  such  payments.  Congress  no  doubt 
believed  that,  by  allowing  the  interest  thus 
paid  to  depositors  to  be  deducted  from  the 
income  of  such  banks,  banking  associa- 
tions, or  trust  companies,  it  was  allowing 
an  exemption  in  favor  of  a  large  class  ot 
small  depositors  to  whom  it  desired  to 
show  every  consideration,  for  the  purpose 
of  fostering  a  spirit  of  frugality  and 
thriftiness.  That  the  plaintiff  does  not 
come  within  the  class  of  institutions  in- 
tended by  Congress  to  have  the  benefit  of 
such  deductions  seems  clear,  as  the  method 
of  conducting  its  business  indicates  that  it 
obtains  funds  for  its  own  use  by  the  sale 
of  its  own  bonds,  and  of  securities  made 
in  its  favor  in  the  first  place  and  bearing 
its  own  guaranty.  This  Ming  so,  as  I  view 
it,  the  plaintiff  comes  within  that  class 
of  corporations  known  as  *  investment  and 
mortgage  loan  companies,'  and  the  decision 
in  this  case  must  therefore  follow  that 
reported  in  Belden  v.  Equitable  Trust  Co.» 
[1876]  94  U.  S.  419,  24  U.  S.  (L.  ed.) 
249." 

Depreoiation^- —  **  This  statute  provides 
for  a  deduction  of  all  losses  actually  sus- 
tained within  the  year,  including  reason- 
able allowances  for  depreciation  of  prop- 
erty, if  any.  That  is  within  the  second 
subdivision  of  section  38.  The  circum- 
stance that  in  the  third  subdivision  of 
section  38,  where  the  form  of  making  the 
return  is  provided  for,  the  same  words 
are  repeated  with  a  slight  modification 
requiring  a  separate  statement  of  any 
amounts  allowed  for  depreciation  of  prop- 
erty, does  not  in  mv  opinion  change  the 
meaning  of  the  words  used  in  the  second 
subdivision  of  the  paragraph.  The  word 
*  allows '  refers  to  an  allowance  by  the 
Commissioner  of  Internal  Revenue,  and 
his  allowance  or  disallowance  ends  the 
matter  unless  some  case  is  made  out,  upon 
the  strength  of  which  a  party  may  come 
into  court  to  test  the  reasonableness  ot 
the  allowance  or  disallowance  by  the  com- 
missioner. The  suggestion  that  there  can 
be  no  allowance  for  depreciation  unless 
such  depreciation  is  entered  in  the  books 
of  the  company,  recorded  from  time  to 
time,  seems  to  me  without  force.  The 
books  may  be  very  badly  kept,  kept  in 
such  a  way  as  will  in  the  end  bring  them 
into  trouble  and  difficulty;  but  this  act 
does  not  provide  any  penalty  for  bad  book- 
keeping. It  simply  provides  that  one  per 
cent,  of  the  net  profit  of  the  various  cor- 
porations shall  be  turned  over  to  the 
government,  and  provides  that  in  finding 
out  that  net  profit  there  shall  be  a  reason- 
able allowance  for  depreciation."     U.  ^. 
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V.  Nipissing  Mines  Co.,  (S.  D.  N.  Y.  1914) 
202  Fed.  803. 

A  mining  corporation  is  not  entitled  to 
deduct  the  value  of  ore  in  place  and  be- 
fore it  is  mined  as  "  depreciation  "  within 
the  meaning  of  the  section.  Stratton's 
Independence  v.  Howbert,  (1913)  231  U.  8. 
399,  34  S.  Ot.  136,  58  U.  S.  (L.  ed.)  285. 

''  The  ordinary  definition  of  '  depreciar 
tion  *  is  the  lessening  of  value.  As  applied 
to  mining  properties,  the  word  carries 
with  it,  as  in  the  case  of  any  other  busi- 
ness, the  idea  of  deterioration  in  visible 
improvements,  such  as  mills  and  other 
surface  structures  and  perhaps  the  under- 
ground Improvements  so  far  as  they  are 
put  in  by  the  hand  of  man,  and  therefore, 
speaking  popularly,  when  we  think  of  de- 
preciation in  mining  properties,  we  think 
of  a  lessening  in  value  by  time,  or  perhaps 
by  accident,  of  those  physical  elements 
which  go  to  develop  and  to  improve  the 
property.  Now,  does  this  meaning,  com- 
monly entertained  and  accepted  and  which 
is  common  to  every  class  of  corporations, 
become  enlarged  in  case  of  mining  com- 
panies so  as  to  make  the  extraction  of  ore 
likewise  an  element  of  depreciation?  The 
court's  view  is  that  it  does  not.  This 
conclusion  is  in  part  induced  by  the 
.reasons  which  have  been  above  discussed  in 
connection  with  the  term  *  net  income '  and 
in  part  by  the  peculiar  nature  of  the  min- 
ing business.  This  latter  is  sui  generis. 
It  lives  by  dying.  It  is  a  business  that 
is  intrinsically  uncertain.  The  segrega- 
tion of  part  of  a  stock  of  goods  is  a 
definite  detraction  from  the  whole.  The 
excavation  of  a  body  of  ore,  however,  may 
reveal  other  bodies  and  result  in  im- 
measurable increment.  The  taking  out  of 
ore,  while  in  a  sense  depreciation  from  the 
body,  very  often  leads  to  the  revealing  of 
still  larger  bodies,  and  thus  results,  not 
in  a  lessening  of  the  value  of  the  claim, 
but  in  a  great  increase  in  such  value. 
Mining  excavation,  when  properly  con- 
ducted, is  very  often  more  a  development 
than  a  waste  or  a  detraction.  As  ap- 
plied to  this  class  of  corporation,  having 
as  its  purpose  to  exhaust  —  it  may  be  a 
year  hence  or  a  hundred  years  hence  —  the 
body  of  ore  for  profit,  the  mere  fact  that 
ore  may  be  extracted  does  not  in  my 
judgment  make  the  value  of  such  ore  an 
element  to  be  classed  and  deducted  as  a 
depreciation  of  the  property."  Stratton's 
Independence  v,  Howbert,  (D.  0.  Colo. 
1912)   207  Fed.  419. 

**  Eofpense  of  the  husineaa." — The 
amount  of  a  discount  allowed  on  the  sale 
of  securities  is  not  such  an  expense  of  the 
business  as  may  be  deducted  under  this 
section  in  fixing  the  tax  or  the  income 
of  a  corporation.  Baldwin  Locomotive 
Works  r.  McCoach,  (C.  C.  A.  3d  Cir. 
1915)  221  Fed.  69,  136  C.  C.  A.  660, 
wherein  the  corporation  failed  to  sustain 
the  allowance  of  a  credit  that  was  claimed 
as  an  expense  of  the  business.    The  court 


said:  "What  happened  was  this:  In 
1910  the  company  sold  certain  mortgage 
bonds,  whose  par  value  was  $10,000,000, 
but  received  therefor  $500,000  less,  and 
of  this  amount  $100,000  was  charg^ 
against  income  in  1910  and  $400,000  in 
1911.     The  bonds   were  dated  April   30, 

1910,  and  will  be  due  April  30,  1940,  thus 
extending  over  parte  of  31  fiscal  years. 
The  government  allowed  one  thirty-first  of 
the  discount  as  a  proper  charge  against 
income  for  1910,  and  half  that  amount 
against  income  for  the  first  six  months  of 

1911.  The  amount  disallowed  was  $83,- 
870.96  for  1910,  and  $391,035.48  for  1911; 
the  tax  thereon  being  $4,758.06.  This  is 
the  first  item  in  dispute,  and  we  can  add 
nothing  of  value  to  Judge  Dickinson's 
excellent  discussion.  The  reality  of  the 
transaction  was  that  the  corporation 
pledged  its  credit  and  its  property  for 
$10,000,000,  and  sold  its  promises  to  pay 
for  $9,500,000.  The  sum  thus  received 
was,  of  course,  not  income,  either  gross 
or  net;  in  effect,  the  transaction  trans- 
mitted a  part  of  the  corporation's  assets 
from  credit  or  property  into  liquid  cash; 
but  it  added  nothing  to  its  income.  If  the 
cost  of  thus  changing  the  form  of  its 
assets  is  an  expense  of  the  business,  it 
has  not  yet  been  paid,  and  will  not  be 
paid  until  1940." 

Where  two  civil  engineers  formed  a 
corporation  to  conduct  the  business  of 
civil  engineering,  and  prior  to  the  enact- 
ment of  the  Corporation  Tax  Act  enternd 
into  an  agreement  with  the  corporation 
to  devote  their  time  and  energies  to  the 
corporation  for  a  stipulated  salary,  and 
providing  also  that  the  net  surplus  profits 
should  be  divided  between  them  on  a  per- 
centage basis,  it  was  held  that  the  net  sur- 
plus profits  so  divided  must  be  treated 
as  income  of  the  corporation  subject  to  the 
tax  and  not  as  "  compensation "  or  ex- 
penses of  the  business  entitled  to  be 
deducted.  Jacobs  v,  Anderson,  (C.  0.  A. 
2d  Cir.  1915)  228  Fed.  505,  143  C.  C.  A. 
87. 

Capital  assets. — A  corporation  whose 
property  consisted  for  the  most  part  of 
timber,  landis  and  a  sawmill,  and  which 
was  engaged  in  the  lumber  business,  cut- 
ting and  manufacturing  its  own  timber 
into  lumber  and  other  forest  products  and 
selling  and  marketing  the  same,  in  com- 
puting its  taxable  net  income  was  entitled 
to  deduct  from  its  gross  receipts  the  then 
actual  market  value  of  the  timber  stump- 
age  cut  and  converted  into  lumber  during 
that  year  and  also  the  actual  market 
value  of.  its  stump  and  other  lands  sold 
during  the  year.  It  was  held  that  the 
standing  timber  was  a  part  of  capita) 
assets  and  that  the  conversion  of  the 
timber  into  lumber  and  the  sale  of  the 
lumber  constituted  at  least  an  indirect 
sale  of  the  timber  and  so  of  capital  assets. 
The  mere  change  of  timber  into  lumber  or 
money    did    not    transform    capital    into 
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income.  Income  is  and  must  be  something 
over  and  above  the  original  capital  invest* 
ment  plus  the  cost  of  production  and  sale. 
Mitchell  Bros.  Co.  v,  Doyle,  (W.  D.  Mich. 
1915)    225  Fed.  437. 

Where  the  evidence  showed  that  the 
property  of  a  coal  mining  corporation  had 
depreciated  to  the  amount  of  at  least  15 
cents  per  ton,  it  was  held  that  the  value 
of  the  coal  mined  did  not  represent  in- 
come. If  an  owner  has  a  ton  of  coal  in 
the  ground  worth  15  cents,  and  he  digs  it 
up  and  sells  it  for  15  cents  per  ton,  the 
amount  so  received  for  it  is  not  income, 
but  is,  in  fact,  only  a  return  to  him  of  the 
value  of  his  coal  as  part  of  his  capital 
aKset.  Forty  Fort  Coal  Co.  v,  Kirkendall, 
(M.  D.  Pa.  1915)   233  Fed.  704. 

Taxes  assessed  against  the  shareholders 
of  a  hank  and  paid  by  the  bank  pursuant 
to  the  provisions  of  a  state  statute  can- 
not be  deducted  from  its  gross  income  In 
reporting  its  net  income.  A  tax  imposed 
by  the  state  upon  the  shareholders  of  a 
bank  is  not  a  tax  imposed  upon  the  bank 
itself.  Although  the  bank  is  required  to 
pay,  that  is,  advance,  the  amount  of  tax, 
it  is  given  a  lien  upon  the  shares  of  stock 
and  all  dividends  thereon  until  it  is  fully 
reimbursed  by  the  shareholders,  and  the 
shareholders  cannot  sret  a  transfer  of  its 
holdings  so  as  to  cut  the  bank  out  of  its 
lien.  St.  Louis  Nat.  Bank  of  Commerce 
r.  Allen,  (E.  D.  Mo.  1914)  211  Fed.  7*3. 

Validity  of  deductions, —  The  excise 
measured  by  net  annual  income,  imposed 
by  this  section,  is  not  invalid  because  a 
deduction  of  interest  payments  is  per- 
mitted only  in  case  of  interest  paid  by 
banks  and  trust  companies  on  aeposits, 
and  interest  actually  paid  within  the 
year  on  bonded  or  other  indebtedness  to 
an  amount  not  exceeding  the  paid-up 
capital  stock.  Flint  v.  Stone  Tracy  Co., 
(1911)  220  U.  S.  107,  31  8.  Ct.  342,  56 
U.  8.  (L.  ed.)  389,  Ann.  Cas.  1912B 
1312. 

ni.   SUBDIYISION   ThIBD 

Retmns. —  This  statute  explicitly  re- 
quires returns  from  all  business  corpora- 
tions, whether  or  not  they  had  any  net 
incomes  during  the  year.  Manifestly  cor- 
porations which  had  no  net  incomes  could 
not  be  required  to  pay  an  income  tax. 
Nevertheless,  the  law  expressly  required  a 
return.  U.  S.  v.  Military  Const.  Co.,  (W, 
D.  Mo.  1(^13)  204  Fed.  153;  U.  8.  v.  Acorn 
Roofing  Co.,  (£.  D.  N.  Y.  1912)  204  Fed. 
157. 

rV.  SUBDIVISIOK  FOUBTH 

Books  and  records. —  The  tax  cannot  be 
based  on  mere  bookkeeping.  Such  entries 
cannot  preclude  the  government  from  col- 
lecting its  revenues,  nor  are  they  conclu- 
sive upon  the  taxpayer  when  it  is  shown 
that  they  do  not  represent  present,  actual 
values.  Mitchell  Bros.  Co.  v.  Doyle,  (W. 
D.  Mich.  1915)  225  Fed.  437;  Forty  Fort 
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Coal  Co.  r.  Kirkendall,  (M.  D.  Pa.  1915) 
233  Fed.  706. 

V.  SrBDIYISION    FiFIH 

Notice. —  Service  by  mail  of  notice  of 
assessment  is  an  adequate  and  sufficient 
compliance  with  the  law  to  warrant  the 
exaction  of  the  tax.  U.  S.  v.  General 
Inspection,  etc.,  Co.,  (D.  C.  N.  J.  1913) 
204  Fed.  657. 

False  or  fraudulent  intent. —  In  Eliot 
Nat.  Bank  r.  Gill,  (C.  C.  A.  Ist  Cir.  1914) 
218  Fed.  600,  134  C.  C.  A.  358,  the  court 
interpreted  the  words  "  false  or  fraudulent 
intent"  as  used  in  this  clause,  as  follows: 
"  It  is  true  that  *  false  or  fraudulent '  is 
used  but  four  times  in  all  the  Corpora- 
tion Tax  Law,  and  may  be  taken  on  each 
of  the  other  three  occasions  to  mean 
*  false  and  fraudulent.'  The  first  instance 
is  in  the  fifth  subdivision  of  section  38, 
where  the  language  is:  'And  in  case  of 
any  return  made  with  false  or  fraudulent 
intent,  he  [the  Commissioner]  shall  add 
one  hundred  per  centum  of  such  tax.'  The 
next  instance  is  later  in  the  same  sub- 
division, and  occurs  in  the  clause  with 
which  we  are  immediately  concerned  pro- 
viding that  assessments  are  to  be  made  and 
the  several  corporations  notified  on  or  be- 
fore June  1st  in  each  successive  year,  and 
payment  made  on  or  before  June  30th  '  ex- 
cept in  cases  of  refusal  or  neglect  to  make 
such  return,  and  In  cases  of  false  or  fraud- 
ulent returns^'  in  which  cases  the  Com- 
missioner is  to  make  the  additional  assess- 
ment upon  discovery  within  three  years. 
The  remaining  two  instances  are  both  in 
the  eighth  subdivision,  which  provides  a 
penalty  if  any  corporation  subject  to  the 
act  shall  refuse  or  neglect  to  make  a 
timely  return,  *  or  shall  make  a  false  or 
fraudulent  return,'  and  also  makes  guilty 
of  a  punishable  misdemeanor  any  perHon 
authorized  to  make,  render,  or  sign  any 
return,  who  makes  '  any  false  or  fraudu- 
lent return,  with  intent  to  defeat  or  evade 
the  assessment  required,'  etc.  Where,  as 
in  the  first  of  the  above  instances,  *  false 
or  fraudulent '  is  used  to  describe  an  in- 
tent, it  is  clear  that  a  false  intent  must 
necessarily  be  a  fraudulent  intent.  Wliere, 
as  in  the  last  two  instances,  *  false  or 
fraudulent '  occurs  in  provisions  imposing 
a  penalty  or  creating  an  offense,  *  false ' 
must  mean  willfully  and  intentionally 
false,  because  of  the  presumption  against 
a  construction  which  would  subject  an 
honest  mistake  to  a  penalty,  and  still  more 
against  a  construction  which  would  punish 
such  a  mistake  as  a  misdemeanor.  But, 
within  the  clause  whose  meaning  is  fo  be 
determined,  there  is  nothing  which  neces- 
sarily requires  *  false  or  fraudulent '  to 
mean  exactly  what  it  means  as  used  in 
the  diflferent  connections  above  considered. 
The  purpose  of  this  clauHC  is  otily  to  pre- 
scribe trie  Commisrtioner's  powers'  and 
duties  when  he  discovers  a  return  which 
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needs  correction.    If '  false '  by  itself  often 
means  fraudulently  false,  it  is  also  often 
used  to  mean   no  more  than  '  incorrect,' 
and  the  cases  In  which  circumstances  indi- 
cate the  former  meaning  as  the  proper  one 
cannot  be  said  to  have  any  decisive  pre- 
dominance over  those  wherein  the  other  is 
plainly    required.      In    the    fourth    sub- 
division, and  in  so  much  of  the  fifth  as 
precedes  the  words  now  in  question,  the 
Commissioner's   duties   are  prescribed   in 
the  cases  of  *  incorrect '  returns,  failure  to 
make  any  returns,  and  returns  made  with 
'  false   or   fraudulent   intent.'   The   provi- 
sions  immediately   follow   which   fix   the 
time  for  assessments  upon  returns  gener- 
ally.    They  are  to  be  made  on  or  before 
the  1st  and  paid  on  or  before  the  30th  of 
the  June  foHowing  their  date,  except  in 
the  cases  of  refusal  or  neglect  and  in  the 
cases    of    '  false   or    fraudulent '   returns. 
These  may  be  corrected  within  three  years. 
Unless  returns  merely  *  incorrect '  are  here 
included    within    the    class    here    called 
*  false  or  fraudulent,'  the  Commissioner  is 
left  without  any  power  to  correct  them 
after  having  once  assessed  upon  them.  The 
meaning  here  must  be  determined  accord- 
ing to  the  intent  of  the  act,  so  far  as  it  can 
be  gathered  from  all  the  provisions  made 
regarding  the  same  subject  matter.     In 
view  of  all  the  provisions  of  the  fourth 
and  fifth  subdivisions  taken  together,  we 
find  it  more  reasonable  to  believe  '  false ' 
is  used  in  the  clause  under  construction  in 
a  sense  more  inclusive  than  that  which  the 
context  would  permit  in  the  other  places 
where  it  appears  in  the  act  with  *  fraudu- 
lent,' and  in  a  sense  broad  enough  to  in- 
clude returns  honestly  incorrect,  than  to 
regard  the  provisions  as  intended  to  leave 
the   Commissioner  wholly  without   power 
to  make  any  corrections  in  the  latter  class 
of  cases.     We  are  unable  to  believe  that 
the  elaborate  provisions  of  the  fourth  sub- 
division for  investigation,  and  a  new  re- 
turn with  a  new  assessment,  or  an  amended 
return,  in  all  cases  of  error,  whether  false, 
fraudulent,  or  merely  incorrect,  can  have 
been   intended  to  lead  to  no  efficient  re- 
sult in  the  case  of  a  return  merely  *  in- 
correct,' like  this,  as  would  be  the  case 
if  the   position   of  the   plaintiff  in  error 
were  correct.     If  there  could  be  no  reas- 
sessment under  the  circumstances  of  this 
case  within  the  prescribed  period  of  three 
years,  there  could  be  none  whatever,  and 
the    provisions    above    referred    to   would 
have  to  be  regarded  as  wholly  ineffective 
in   such   cases,   unless   availed   of   by   the 
Commissioner    before    he    had    made    the 
assessments  he  is  required  to  make  on  or 
before  June  1st.    We  agree  with  the  Dis- 
trict Court  that,  had  this  been  the  result 
intended,  it  would  have  been  more  unmis- 
takably  expressed." 

"  Counsel  for  the  bank  contends  that 
the  language  last  above  quoted  (cl.  5) 
limits  the  Commissioner  of  Internal  Reve- 


nue, as  to  his  power  to  make  a  new  aa* 
sessment,  to  cases  of  refusal  or  neglect 
to  make  a  return,  and  to  cases  where  the 
return  is  false  or  fraudulent,  and  further 
contends   that   the   word    '  false,'    in   the 
connection  in  which  it  is  used,  must  be 
construed  to  mean  intentionally  false,  or 
false  with  intent  to  defraud,  and  as  the 
returns  of  the  bank  in  this  case  were  not 
made   with   intent   to   defraud  and  were 
not  false  in  a  fraudulent  sense,  the  Com- 
missioner of  Internal  Revenue  had  no  au- 
thority to   act.     We  do  not  think  that 
the  contention  can  be  sustained  when  we 
view  all  the  provisions  of  the  Corporation 
Excise  Tax  Law.    It  is  true  that  the  Com- 
missioner did  not  add  100  per  centum  of 
the  tax  levied  as  provided  for  a  false  or 
fraudulent  return,  and  we  may  conclude 
from  this  that  the  Commissioner  was  of 
the   opinion    that    the    returns   were   not 
false  or  fraudulent  in  the  sense  that  those 
words  were  used  in  the  language  of  the 
law  which  authorizes  the  addition  of  the 
penalty.     The  words  '  false '  or  '  fraudu- 
lent '  as  pointed  out  by  the  Circuit  Court 
of  Appeius  of  the  First  Circuit  in  Eliot 
Nat.   Bank  v.  Gill,    (CCA.   Ist  Cir. 
1914)   218  Fed.  600,  134  C.  C.  A.  358,  is 
used  but  four  times  in  the  Corporation 
Tax  Law.     The  first  instance  is  in  the 
fifth  subdivision  above  quoted  at  the  com- 
mencement thereof,  where   the   law   pro- 
vides for  the  addition  of  100  per  centum 
of  the  tax.     The  next  instance  is  in  the 
same    su^bdivision,    and    is    the   language 
which   we   are  now  considering;   the  re- 
maining two  instances  are  in  the  eighth 
subdivision,  which  provides  a  penalty  for 
the  refusal  or  neglect  to  make  a  timely 
return,  and  also  provides  that  one  who 
shall  make  a  false  or  fraudulent  return 
shall    be   guilty   of   a   misdemeanor   and 
punished  as  therein  provided.    If  the  con- 
tention of  counsel  for  the  bank  is  correct, 
then  the  provisions  of  subdivision  fourth, 
which   allows   the   Commissioner,  in  case 
he  finds  a  return  to  be  incorrect  merely, 
without  reference  to  whether  it  is  false 
or  fraudulent,  would  be  inoperative  unless 
the  correction   was  made  before   the  tax 
waa  due   for  any   particular  year.      We 
do  not  think  any  such  result  should  be 
reached  or  that  it  necessarily  follows  from 
an    examination   of   the   law.     We   agree 
with  the  Court  of  Appeals  of  the  First 
Circuit,  in  the  case  above  mentioned,  that 
there   is   no   necessity   of   construing  the 
word  *  false '  where  it  is  used  with  ref- 
erence to  the  time  in  which  the  Commis- 
sioner shall  act  to  mean  fraudulently  false 
or  dishonest,   and   that   the   full    purpose 
of  the  law  and  the  rights  of  all  parties 
may  be  preserved  by  construing  the  word 
broadly  enough  to  include  a  return  which 
was   made   in   good   faith  but    incorrect." 
Kational  Bank  of  Commerce  t^.  Allen,   (C. 
C.  A.   8th  Cir.   1915)    223   Fed.  472,  130 
C.  C.  A.  20. 
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Action  to  zocoTor.— Ltmitotion. — ^Neither 
the  limitation  of  time  upon  the  action  of 
the  commissioner  of  internal  revenue,  nor 
any  other  statute  of  limitation,  is  bind- 
ing upon  the  United  States  in  bringing 
an  action  to  recover  the  difference  between 
the  special  excise  tax  levied,  assessed  and 
paid  and  the  amount  which  it  is  alleged 
should  have  been  levied,  assessed  and 
paid,  where  the  corporation's  return  in- 
correctly stated  its  net  return.  U.  S.  t?. 
Minneapolis  Threshing  Mach.  Co.,  (D.  G. 
Minn.  1915)   229  Fed.  1019. 


VI.  Subdivision  Sixth 

Publicity  of  returns. —  Making  the  re- 
turns for  the  assessments  of  the  excise 
imposed  by  this  section,  on  the  doing  or 
the  carrying  on  of  business  in  a  corpo- 
rate or  quasi -corporate  capacity,  public 
documents  and  open  to  inspection  as  such, 
under  certain  restrictions,  as  is  done  by 
the  6th  clause  of  that  Act,  does  not  do 
violence  to  the  constitutional  protection 
against  unreasonable  searches  and  seiz- 
ures. Flint  V.  Stone  Tracy  Co.,  (1911) 
220  U.  S.  107,  31  S.  Ct.  342,  65  U.  8. 
(L.  ed.)    389,  Ann.  Cas.  1912B  1312. 


An  Act  To  provide  for  refund  or  abatement  nnder  certain  conditions  of 
penalty  taxes  imposed  by  section  thirty-eight  of  the  Act  of  August 
flf thy  nineteen  hundred  and  nine,  known  as  the  special  excise  corpo- 
ration-taz  law. 

[Act  of  March  3, 1913,  ch,  120,  37  Stat  L.  734.] 

[Corporation  tax  —  refund  of  additional  tax  authorised — payment  if 
neglect  unintentional.]  That  any  corporation,  joint-stock  company,  asso- 
ciation, or  any  insurance  company  subject  to  the  special  excise  tax  provided 
by  section  thirty-eight  of  the  Act  of  August  fifth,  nineteen  hundred  and 
nine,  known  as  the  special  excise  corporation-tax  law,  which  has  been  or  may 
be  compelled  to  pay  or  become  liable  for  any  additional  tax  within  the  pro- 
visions of  subsection  five  of  said  section  thirty-eight,  which  additional  tax 
has  been  or  may  hereafter  be  imposed  for  a  neglect  to  file  a  return  as  pro- 
vided in  said  corporation-tax  law  on  or  before  the  first  of  March  of  any 
year,  may,  within  one  year  after  the  passage  of  this  act,  or  within  one  year 
after  the  date  of  notice  of  assessment  where  such  notice  is  given  after  the 
passage  of  this  act,  make  application  to  the  Commissioner  of  Internal  Reve- 
nue for  a  refund  of  such  additional  tax.  And  the  Commissioner  of  Internal 
Revenue,  with  the  advice  and  consent  of  the  Solicitor  of  Internal  Revenue, 
is  hereby  directed  to  remit,  abate,  or  pay  back  all  such  additional  taxes  in 
excess  of  $100  for  any  single  year  whenever  in  any  case  it  appears  to  his 
satisfaction  that  the  additional  tax  was  assessed  or  imposed  solely  because 
of  a  neglect  to  make  a  return  at  the  time  or  times  specified  in  said  act,  and 
without  any  intention  or  design  on  the  part  of  any  officer  of  such  corpora- 
tion, joint-stock  company,  association,  or  insurance  company  to  hinder  or 
delay  the  United  States  in  the  collection  of  the  tax  originally  assessed.  [37 
Stat.  L.  734.] 

The  Act  of  Aug.  5,  1909,  ch.  6^  S  3S,  mentioned  in  the  text  is  given  supra,  p.  255. 


[Sec.  1.]  [Returns  —  care  of — inspection.]  •  •  •  For  classifying, 
indexing,  exhibiting,  and  properly  caring  for  the  returns  of  all  corporations 
required  by  section  thirty-eight  of  the  tariff  Act  approved  August  fifth, 
nineteen  hundred  and  nine,  including  the  employment  in  the  District  of 
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Columbia  of  such  clerical  and  other  personal  services  and  for  rent  of  snch 
quarters  as  may  be  necessary,  $30,000 :  Provided,  That  any  and  all  such 
returns  shall  be  open  to  inspection  only  upon  the  order  of  the  President, 
under  rules  and  regulations  to  be  prescribed  by  the  Secretary  of  the  Treas- 
ury and  approved  by  the  President.    [37  Stat  L.  759.] 

This  is  from  the  Legislatiye,  Ezecutiye,  and  Judicial  Appropriation  Aet  of  March  4, 
1913,  eh.  Ul.  -«  ' 

Similar  provisions  have  appeared  in  the  Appropriation  Acts  for  preceding  years. 
The  Tariff  Act  of  Aug.  6,  1909^  ch.  0»  S  38,  mentioned  in  the  text  is  given  Mif>rfl» 
p.  255. 


S.  [Repeal  of  excise  tax  on  oorporatioiiB.]  That,  except  as  hereinafter 
provided,  sections  one  to  forty-two  both  inclusive,  of  an  Act  entitled  **An 
Act  to  provide  revenue,  equalize  duties,  and  encourage  the  industries  of  the 
United  States,  and  for  other  purposes,"  approved  August  fifth,  nineteen 
hundred  and  nine,  and  all  Acts  and  parts  of  Acts  inconsistent  with  the  pro- 
visions of  this  Act,  are  hereby  repealed :  •  •  •  Provided  furfher.  That 
all  excise  taxes  upon  corporations  imposed  by  section  thirty-eight,  that  have 
accrued  or  have  been  imposed  for  the  year  ending  December  thirty-first, 
nineteen  hundred  and  twelve,  shall  be  returned,  assessed,  and  collected  in 
the  same  manner,  and  under  the  same  provisions,  liens,  and  penalties  as  if 
section  thirty-eight  continued  in  full  force  and  effect:  A)id  provided 
further,  That  a  special  excise  tax  with  respect  to  the  carrying  on  or  doing 
of  business,  equivalent  to  1  per  centum  upon  their  entire  net  income,  shall 
be  levied,  assessed,  and  collected  upon  corporations,  joint  stock  companies  or 
associations,  and  insurance  companies,  of  the  character  described  in  section 
thirty-eight  of  the  Act  of  August  fifth,  nineteen  hundred  and  nine,  for  the 
period  from  January  first  to  February  twenty-eighth,  nineteen  hundred 
and  thirteen,  both  dates  inclusive,  which  said  tax  shall  be  computed  upon 
one-sixth  of  the  entire  net  income  of  said  corporations,  joint  stock  com- 
panies or  associations,  and  insurance  companies,  for  said  year,  said  net 
income  to  be  ascertained  in  accordance  with  the  provisions  of  subsection  G 
of  section  two  of  this  Act :  Provided  further.  That  the  provisions  of  said 
section  thirty-eight  of  the  Act  of  August  fiLfth,  nineteen  hundred  and  nine, 
relative  to  the  collection  of  the  tax  therein  imposed  shall  remain  in  force 
for  the  collection  of  the  excise  tax  herein  provided,  but  for  the  year  nine- 
teen hundred  and  thirteen  it  shall  not  be  necessary  to  make  more  than  one 
return  and  assessment  for  all  the  taxes  imposed  herein  upon  said  corpora- 
tions, joint  stock  companies  or  associations,  and  insurance  companies,  either 
by  way  of  income  or  excise,  which  return  and  assessment  shall  be  made  at 
the  times  and  in  the  manner  provided  in  this  Act ;  but  the  repeal  of  existing 
laws  or  modifications  thereof  embraced  in  this  Act  shall  not  affect  any  act 
done,  or  any  right  accruing  or  accrued,  or  any  suit  or  proceeding  had  or 
commenced  in  any  civil  case  before  the  said  repeal  or  modification;  but 
all  rights  and  liabilities  under  said  laws  shall  continue  and  may  be  enforced 
in  the  same  manner  as  if  said  repeal  or  modifications  had  not  been  made. 
•    •    •    [3d  Stat,  L,  201.] 

This  is  from  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  (  IV.    The  section  ia 
given  entire  in  Customs  Duties. 

The  Act  of  Aug.  5,  1909,  ch.  6,  §  3S,  mentioned  in  the  text  is  given  9upra,  p.  255. 
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ZIX.   COTTON  FUTURES 

An  Act  To  tax  the  privilege  of  dealing  on  exchanges,  boarda  of  trade^ 
and  similar  places  on  contracts  of  sale  of  cotton  for  future  deUveryi 
and  for  other  purposes.    [Repealed.] 

[Act  of  Aug.  18, 1914,  ch.  255,  38  Stat.  L.  693.] 

[Seo.  1.]  [Title  of  Act.]    That  this  Act  shall  be  known  by  the  short  title 
of  the  '*  United  States  cotton  futures  Act.''    [38  Stat.  L.  693.] 

• 

Thig  is  the  first  section  of  the  "  United  States  Cotton  Futures  Act." 

By  the  Agricultural  Appropriation  Act  of  Aug.  11,  1916,  part  A,  a  new  Cotton 

Futures  Act  has  been  enacted,  and  the  Act  here  given  repealed.     See  Pamph.  Supp. 

Ko.  S,  Fed.  Stat.  Ann.  69,  1918  Supp.  Fed.  Stat.  Ann. 


Cotton  Futures  Act  not  a  law  of  United 
States. —  This  Act  having  originated  in 
the  United  States  Senate  contrarv  to  the 
eonstitutional  requirement  that  hills  for 
raising  revenue  must  originate  in  the 
House  of  Representatives,  is  not  and  never 
was  a  law  of  the  United  States.  Hub- 
bard V.  Lowe  (S.  D.  N.  Y.  1015),  226 
Fed.  135,  wherein  it  was  held  as  a  matter 
of  law  that  the  court  must  accept  the 
statement  of  the  records  in  the  office  of 
the  Secretary  of  State  that  the  Cotton 
Futures  Act  originated  in  the  Senate. 
Reverting  to  this  definite  finding  of  law 
the  court  said:  "When  the  Congress, 
through  its  proper  officials,  certifies  that 
it  has  gone  through  the  forms  of  law- 
making in  violation  of  an  express  consti- 
tutional mandate,  is  the  result  a  law  at 
all?  Of  course  it  is  not;  the  question 
answers  itself,  unless  there  be  some  dif- 
ferent treatment  due  to  an  act  created  in 
a  fundamentally  illegal  manner  and  that 
accorded  to  one  created  for  an  unconsti- 
tutional purpose.  There  can  be  no  such 
difference  logically.  Any  and  all  viola- 
tions of  constitutional  requirements  viti- 
ate a  statute,  and  it  has  been  so  held  in 
three  states.  Givanovich's  Succession, 
(1898)  50  La.  Ann.,  625,  24  So.  679; 
Sala's  Succession,  (1898)  50  La.  Ann. 
1018,  24  So.  674;  Perry  County  r.  Selma, 
etc.,  R.  Co.,  (1877)  68  Ala.  546;  H.  A. 
Thierman  Co.  v.  Com.,  (1906)  123  Kv. 
740,  97  S.  W.  366.  It  has  not  heretofore 
been  foimd  necessary  to  condemn  an  act 
of  Congress  for  this  kind  of  careless  jour- 
ney work,  though  it  has  sometimes  re- 
quired a  goc(4  deal  of  mental  strain  to 
demonstrate  that  some  piece  of  legislation 
originating  in  a  Senate  was  a  '  bill  for 


raising    revenue.'      Twin    City    Bank    v. 

Nebeker,  (1897)  167  U.  S.  196,  17  S.  Ct. 

766,  42  U.  S.  (L.  ed.)  134;  U.  S.  v.  James, 

(1875)    13  Blatchf.  207,  26  Fed.  Cas.  No. 

15,464;  Dundee  Mortgage  Trust  Ins.  Co.  v. 

Parrish,  (C.  C.  Ore.  1885)  24  Fed.  19-7; 
Geer  v.  Board  of  Commissioners,    (C.  C 

A.  8th  Cir.  1899)  97  Fed.  435,  38  C.  0.  A. 

250.  If  these  courts  had  not  assumed 
that  a  revenue  bill  of  Senate  origin  was 
a  nullity,  why  spend  so  much  time  in 
proving  that  the  Act  under  consideration 
was  not  such  a  bill  ?  Defendant  has  urged 
upon  the  court  that  in  Rainey  i\  U.  6., 

(1914)  232  U.  S.  at  page  317,  34  S.  Ct. 
at  page  431,  58  U.  S.  (L.  ed.)  617,  the 
Supreme  Court  declined  to  state  that 
there  waa  '  judicial  power  after  an  act  of 
Congress  has  been  duly  promulgated  to 
inquire  in  which  house  it  originated  for 
the  purpose  of  determining  its  validity.' 
There  was  nothing  in  ^e  Rainey  case  re- 
quiring decision  on  the  point  here  raised 
which  is  not  (under  the  reasoning  in 
Field  V,  Clark,  8upra)  an  inquiry  as  to 
the  house  of  origin  of  the  Cotton  Futures 
Act.  No  inquiry  is  necessary.  The  cer- 
tificate of  Congress,  the  enrolled  Act  and 
Statutes  at  Large  all  proclaim  the  house 
in  which  Congress  thought  this  bill  origi- 
nated; wherefore  the  sole  question  here 
is  as  to  the  effect  of  such  a  proclamation 
of  unconstitutional  action.  To  this  situa- 
tion the  remark  in  the  Rainey  case  has 
no  application.  It  is  not  seen  how  the 
court  can  disregard  the  information  fur- 
nished by  the  Congress  itself.  The  Cotton 
Futures  Act  is  not,  and  never  was,  a  law 
of  the  United  States.  It  is  one  of  those 
legislative  projects  which,  to  be  a  law, 
must  originate  in  the  lower  house." 


Sec.  2.  [Deflnitions  and  construction.]  That,  for  the  purposes  of  this 
Act,  the  term  '*  contract  of  sale  *'  shall  be  held  to  include  sales,  agreements 
of  sale,  and  agreements  to  sell.  That  the  word  **  person,''  wherever  used  in 
this  Act,  shall  be  construed  to  import  the  plural  or  singular,  as  the  case 
demands,  and  shall  include  individuals,  associations,  partnerships,  and  cor- 
porations.   When  construing  and  ej^ forcing  the  provisions  of  this  Act,  the 
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act,  omission,  or  failure  of  any  official,  agent,  or  other  person  acting  for  or 
employed  by  any  association,  partnership,  or  corporation  within  the  scope 
of  his  employment  or  office,  shall,  in  every  case,  also  be  deemed  the  act, 
omission,  or  failure  of  such  association,  partnership,  or  corporation  as  well 
as  that  of  the  person.     [38  Stat.  L.  693.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 

Sec.  3.  [Tax  levied  on  contracts  fw  future  delivery.]  That  upon  each 
contract  of  sale  of  any  cotton  for  future  delivery  made  at,  on,  or  in  any 
exchange,  board  of  trade,  or  similar  institution  or  place  of  business,  there  is 
hereby  levied  a  tax  in  the  nature  of  an  excise  of  2  cents  for  each  pound  of 
the  cotton  involved  in  any  such  contract.    [38  Siat  L,  693.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 

Sec.  4.  [Contracts  of  sale  —  form  and  contents.]  That  each  contract 
of  sale  of  cotton  for  future  delivery  mentioned  in  section  three  of  this  Act 
shall  be  in  writing  plainly  stating,  or  evidenced  by  written  memorandum 
showing,  the  terms  of  such  contract,  including  the  quantity  of  the  cotton 
involved  and  the  names  and  addresses  of  the  seller  and  buyer  in  such  con- 
tract, and  shall  be  signed  by  the  party  to  be  charged,  or  by  his  agent  in  his 
behalf.  If  the  contract  or  memorandum  specify  in  bales  the  quantity  of 
the  cotton  involved,  without  giving  the  weight,  each  bale  shall,  for  the  pur- 
poses of  this  Act,  be  deemed  to  weigh  five  hundred  pounds. 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 

Sec.  5.  [Contracts  when  exempt  from  tax.]  That  no  tax  shall  be  levied 
under  this  Act  on  any  contract  of  sale  mentioned  in  section  three  hereof,  if 
the  contract  comply  with  each  of  the  following  conditions : 

First.  Conform  to  the  requirements  of  section  four  of,  and  the  rules  and 
regulations  made  pursuant  to,  this  Act. 

Second.  Specify  the  basis  grade  for  the  cotton  involved  in  the  contract, 
which  shall  be  one  of  the  grades  for  which  standards  are  established  by  the 
Secretary  of  Agriculture  except  grades  prohibited  from  being  delivered  on 
a  contract  made  under  this  section  by  the  fifth  subdivision  of  this  section, 
the  price  per  pound  at  which  the  cotton  of  such  basis  grade  is  contracted  to 
be  bought  or  sold,  the  date  when  the  purchase  or  sale  was  made,  and  the 
month  or  months  in  which  the  contract  is  to  be  fulfilled  or  settled:  Pro- 
vided, That  middling  shall  be  deemed  the  basis  grade  incorporated  into  the 
contract  if  no  other  basis  grade  be  specified  either  in  the  contract  or  in  the 
memorandum  evidencing  the  same. 

Third.  Provide  that  the  cotton  dealt  with  therein  or  delivered  thereunder 
shall  be  of  or  within  the  grades  for  which  standards  are  established  by  the 
Secretary  of  Agriculture  except  grades  prohibited  from  being  delivered  on 
a  contract  made  under  this  section  by  the  fifth  subdivision  of  this  section 
and  no  other  grade  or  grades. 

Fourth.  Provide  that  in  case  cotton  of  grade  other  than  the  basis  grade 
be  tendered  or  delivered  in  settlement  of  such  contract,  the  differences  above 
or  below  the  contract  price  which  the  receiver  shall  pay  for  such  grades 
other  than  the  basis  grade  shall  be  the  actual  commercial  differences,  deter- 
mined as  hereinafter  provided. 
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Fifth.  Provide  that  cotton  that,  because  of  the  presence  of  extraneous 
matter  of  any  character  or  irregularities  or  defects,  is  reduced  in  value 
below  that  of  Good  Ordinary,  or  cotton  that  is  below  the  grade  of  Good 
Ordinary,  or,  if  tinged,  cotton  that  is  below  the  grade  of  Low  Middling,  or, 
if  stained,  cotton  that  is  below  the  grade  of  Middling,  the  grades  mentioned 
being  of  the  official  cotton  standards  of  the  United  States,  or  cotton  that  is 
less  than  seven-eighths  of  an  inch  in  length  of  staple,  or  cotton  of  perished 
staple  or  of  immature  staple,  or  cotton  that  is  **  gin  cut  "  or  reginned,  or 
cotton  that  is  **  repacked  ''  or  "  false  packed  "  or  **  mixed  packed  ''  or 
**  water  packed,"  shall  not  be  delivered  On,  under,  or  in  settlement  of  such 
contract. 

Sixth.  Provide  that  all  tenders  of  cotton  under  such  contract  shall  be  the 
full  number  of  bales  involved  therein,  except  that  such  variations  of  the 
number  of  bales  may  be  permitted  as  is  necessary  to  bring  the  total  weight 
of  the  cotton  tendered  within  the  provisions  of  the  contract  as  to  weight; 
that,  on  the  fifth  business  day  prior  to  delivery,  the  person  making  the  ten- 
der shall  give  to  the  person  receiving  the  same  written  notice  of  the  date  of 
delivery,  and  that,  on  or  prior  to  the  date  so  fixed  for  delivery,  and  in 
advance  of  final  settlement  of  the  contract,  the  person  making  the  tender 
shall  furnish  to  the  person  receiving  the  same  a  written  notice  or  certificate 
stating  the  grade  of  each  individual  bale  to  be  delivered  and,  by  means  of 
marks  or  numbers,  identifying  each  bale  with  its  grade. 

Seventh.  Provide  that,  in  case  a  dispute  arises  between  the  person  making 
the  tender  and  the  person  receiving  the  same,  as  to  the  quality,  or  the  grade, 
or  the  length  of  staple,  of  any  cotton  tendered  under  the  contract,  either 
party  may  refer  the  question  to  the  Secretary  of  Agriculture  for  determina- 
tion, and  that  such  dispute  shall  be  referred  and  determined,  and  the  costs 
thereof,  fixed,  assessed,  collected  and  paid,  in  such  manner  and  in  accord- 
ance with  such  rules  and  regulations  as  may  be  prescribed  by  the  Secretary 
of  Agriculture. 

The  provisions  of  the  third,  fourth,  fifth,  sixth,  and  seventh  subdivisions 
of  this  section  shall  be  deemed  fully  incorporated  into  any  such  contract  if 
there  be  written  or  printed  thereon,  or  on  the  memorandum  evidencing  the 
same,  at  or  prior  to  the  time  the  same  is  signed,  the  phrase,  ''  Subject  to 
United  States  cotton  futures  Act,  section  five." 

The  Secretary  of  Agriculture  is  authorized  to  prescribe  rules  and  regula- 
tions for  carrying  out  the  purposes  of  the  seventh  subdivision  of  this  section, 
and  his  findings,  upon  any  dispute  referred  to  him  under  said  seventh  sub- 
division, made  after  the  parties  in  interest  have  had  an  opportunity  to  be 
heard  by  him  or  such  officer,  officers,  agent,  or  agents  of  the  Department  of 
Agriculture  as  he  may  designate,  shall  be  accepted  in  the  courts  of  the 
United  States  in  all  suits  between  such  parties,  or  their  privies,  as  prima 
facie  evidence  of  the  true  quality,  or  grade,  or  length  of  staple,  of  the  cotton 
involved.    [38  Stat.  L.  693.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277« 

Sec.  6.  [Determining  cotton  values.]  That  for  the  purposes  of  section 
five  of  this  Act  the  differences  above  or  below  the  contract  price  which  the 
receiver  shall  pay  for  cotton  of  grades  above  or  below  the  basis  grade  in  the 
settlement  .of  a  contract  of  sale  for  the  future  delivery  of  cotton  shall  be 
determined  by  the  actual  commercial  differences  in  value  thereof  upon  the 
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sixth  business  day  prior  to  the  day  fixed,  in  accordance  with  the  sixth  sub- 
division of  section  five,  for  the  delivery  of  cotton  on  the  contract,  established 
by  the  sale  of  spot  cotton  in  the  market  where  the  future  transaction 
involved  occurs  and  is  consummated  if  such  market  be  a  bona  fide  spot  mar- 
ket ;  and  in  the  event  there  be  no  bona  fide  spot  market  at  or  in  the  place  in 
which  such  future  transaction  occurs,  then,  and  in  that  case,  the  said  dif- 
ferences above  or  below  the  contract  price  which  the  receiver  shall  pay  for 
cotton  above  or  below  the  basis  grade  shall  be  determined  by  the  average 
actual  commercial  differences  in  value  thereof,  upon  the  sixth  business  day 
prior  to  the  day  fixed,  in  accordance  with  the  sixth  subdivision  of  section 
five,  for  the  delivery  of  cotton  on  the  contract,  in  the  spot  markets  of  not 
less  than  five  places  designated  for  the  purpose  from  time  to  time  by  the 
Secretary  of  Agriculture,  as  such  values  were  established  by  the  sales  of  spot 
cotton,  in  such  designated  five  or  more  markets:  Providedy  That  for  the 
purposes  of  this  section  such  values  in  the  said  spot  markets  be  based  upon 
the  standards  for  grades  of  cotton  established  by  the  Secretary  of  Agricul- 
ture :  And  provided  furtKer,  That  whenever  the  value  of  one  grade  is  to  be 
determined  from  the  sale  or  sales  of  spot  cotton  of  another  grade  or  grades, 
such  value  shall  be  fixed  in  accordance  with  rules  and  regulations  which 
shall  be  prescribed  for  the  purpose  by  the  Secretary  of  Agriculture.  [38 
Stat.  L.  €95.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 

Sec.  7.  [Bona  fide  spot  markets  —  designation.]  That  for  the  purposes 
of  this  Act  the  only  markets  which  shall  be  considered  bona  fide  spot  mar- 
kets shall  be  those  which  the  Secretary  of  Agriculture  shall,  from  time  to 
time,  after  investigation,  determine  and  designate  to  be  such,  and  of  which 
he  shall  give  public  notice.    [38  Stat.  L.  695.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 

Sec.  8.  [Insufficient  number  of  spot  markets  —  effect  of.]  That  in  deter- 
mining, pursuant  to  the  provisions  of  this  Act,  what  markets  are  bona  fide 
spot  markets,  th6  Secretary  of  Agriculture  is  directed  to  consider  only  mar- 
kets in  which  spot  cotton  is  sold  in  such  volume  and  under  such  conditions 
as  customarily  to  reflect  accurately  the  value  of  middling  cotton  and  the 
differences  between  the  prices  or  values  of  middling  cotton  and  of  other 
grades  of  cotton  for  which  standards  shall  have  been  established  by  the 
Secretary  of  Agriculture :  Provided,  That  if  there  be  not  suflScient  places, 
in  the  markets  of  which  are  made  bona  fide  sales  of  spot  cotton  of  grades  for 
which  standards  are  established  by  the  Secretary  of  Agriculture,  to  enable 
him  to  designate  at  least  five  spot  markets  in  accordance  with  section  six  of 
this  Act,  he  shall,  from  data  as  to  spot  sales  collected  by  him,  make  rules  and 
regulations  for  determining  the  actual  commercial  differences  in  the  value 
of  spot  cotton  of  the  grades  established  by  him  as  reflected  by  bona  fide  sales 
of  spot  cotton,  of  the  same  or  different  grades,  in  the  markets  selected  and 
designated  by  him,  from  time  to  time,  for  that  purpose,  and  in  that  event, 
differences  in  value  of  cotton  of  various  grades  involved  in  contracts  made 
pursuant  to  section  five  of  this  Act  shall  be  determined  in  compliance  with 
such  rules  and  regulations.     [38  Stat.  L.  695.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 
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Sbo.  9.  [StandarcUi  of  cotton  officially  established.]  That  the  Secretary 
of  Agriculture  is  authorized,  from  time  to  time,  to  establish  and  promulgate 
standards  of  cotton  by  which  its  quality  or  value  may  be  judged  or  deter- 
mined, including  its  grade,  length  of  staple,  strength  of  staple,  color,  and 
such  other  qualities,  properties,  and  conditions  as  may  be  standardized  in 
practical  form,  which,  for  the  purposes  of  this  Act,  shall  be  known  as  the 
*'  Official  cotton  standards  of  the  United  States,'*  and  to  adopt,  change,  or 
replace  the  standard  for  any  grade  of  cotton  established  under  the  Act  mak- 
ing appropriations  for  the  Department  of  Agriculture  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  nine  (Thirty-fifth  Statutes  at 
Large,  page  two  hundred  and  fifty-one),  and  Acts  supplementary  thereto: 
Provided,  That  any  standard  of  any  cotton  established  and  promulgated 
under  this  Act  by  the  Secretary  of  Agriculture  shall  not  be  changed  or 
replaced  within  a  period  less  than  one  year  from  and  after  the  date  of  the 
promulgation  thereof  by  the  Secretary  of  Agriculture :  Provided  further. 
That,  subsequent  to  six  months  after  the  date  section  three  of  this  Act 
becomes  eflPective,  no  change  or  replacement  of  any  standard  of  any  cotton 
established  and  promulgated  under  this  Act  by  the  Secretary  of  Agriculture 
shall  become  effective  until  after  one  year's  public  notice  thereof,  which 
notice  shall  specify  the  date  when  the  same  is  to  become  effective.  The 
Secretary  of  Agriculture  is  authorized  and  directed  to  prepare  practical 
forms  of  the  official  cotton  standards  which  shall  be  established  by  him,  and 
to  furnish  such  practical  forms  from  time  to  time,  upon  request,  to  any 
person,  the  cost  thereof,  as  determined  by  the  Secretary  of  Agriculture,  to 
be  paid  by  the  person  requesting  the  same,  and  to  certify  such  practical 
forms  under  the  seal  of  the  Department  of  Agriculture  and  under  the  sig- 
nature of  the  said  Secretary,  thereto  affixed  by  himself  or  by  some  official 
or  employee  of  the  Department  of  Agriculture  thereunto  duly  authorized 
by  the  said  Secretary.    [38  Stat  L.  696.] 

See  the  note  to  section  1  of  this  Act^  supra,  p.  277. 

Sec.  10.  [Contracts  when  exempt  from  tax.]  That  no  tax  shall  be  levied 
under  this  Act  on  any  contract  of  sale  mentioned  in  section  three  hereof,  if 
the  contract  comply  with  each  of  the  following  conditions : 

First.  Conform  to  the  rules  and  regulations  made  pursuant  to  this  Act. 

Second.  Specify  the  grade,  type,  sample,  or  description  of  the  cotton 
involved  in  the  contract,  the  price  per  pound  at  which  such  cotton  is  con- 
tracted to  be  bought  or  sold,  the  date  of  the  purchase  or  sale,  and  the  time 
when  shipment  or  delivery  of  such  cotton  is  to  be  made. 

Third.  Provide  that  cotton  of  or  within  the  grade  or  of  the  type,  or 
according  to  the  sample  or  description,  fipecified  in  the  contract  shall  be 
delivered  thereunder,  and  that  no  cotton  which  does  not  conform  to  the  type, 
sample,  or  description,  or  which  is  not  of  or  within  the  grade,  specified  in 
the  conti^act  shall  be  tendered  or  delivered  thereunder. 

Fourth.  Provide  that  the  delivery  of  cotton  under  the  contract  shall  not 
be  effected  by  means  of  *'  set-off  ''  or  *'  ring^'  settlement,  but  only  by  the 
actual  transfer  of  the  specified  cotton  mentioned  in  the  contract. 

The  provisions  of  the  first,  third,  and  fourth  subdivisions  of  this  section 
shall  be  deemed  fully  incorporated  into  any  such  contract  if  there  be  written 
or  printed  thereon,  or  on  the  document  or  memorandum  evidencing  the 
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same,  at  or  prior  to  the  time  the  same  is  entered  into,  the  words  **  Subject 
to  United  States  cotton  futures  Act,  section  ten." 

This  Act  shall  not  be  construed  to  impose  a  tax  on  any  sale  of  spot  cotton. 

This  section  shall  not  be  construed  to  apply  to  any  contract  of  sale  made 
in  compliance  with  section  five  of  this  Act.    [38  Stat.  L.  696.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 

Sec.  11.  [Tax  levied  on  cotton  orders.]  That  upon  each  order  trans- 
mitted, or  directed  or  authorized  to  be  transmitted,  by  any  person  within 
the  United  States  for  the  making  of  any  contract  of  sale  of  cotton  grown  in 
the  United  States  for  future  delivery  in  cases  in  which  the  contract  of  sale  is 
or  is  to  be  made  at,  on,  or  in  any  exchange,  board  of  trade,  or  similar  insti- 
tution or  place  of  business  in  any  foreign  country,  there  is  hereby  levied  an 
excise  tax  at  the  rate  of  2  cents  for  each  pound  of  the  cotton  so  ordered  to  be 
bought  or  sold  under  such  contract :  Provided,  That  no  tax  shall  be  levied 
under  this  Act  on  any  such  order  if  the  contract  made  in  pursuance  thereof 
comply  either  with  the  conditions  specified  in  the  first,  second,  third,  fourth, 
fifth,  and  sixth  subdivisions  of  section  five,  or  with  all  the  conditions  speci- 
fied in  section  ten  of  this  Act,  except  that  the  quantity  of  the  cotton  involved 
in  the  contract  may  be  expressed  therein  in  terms  of  kilograms  instead  of 
pounds.     [38  Stat.  L.  697.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 

Sec.  12.  [Payment  of  tax  —  stamps.]  That  the  tax  imposed  by  section 
three  of  this  Act  shall  be  paid  by  the  seller  of  the  cotton  involved  in  the 
contract  of  sale,  by  means  of  stamps  which  shall  be  affixed  to  such  contracts, 
or  to  the  memoranda  evidencing  the  same,  and  canceled  in  compliance  with 
rules  and  regulations  which  shall  be  prescribed  by  the  Secretary  of  the 
Treasury.  The  tax  imposed  by  section  eleven  of  this  Act  shall  be  paid  by 
the  sender  of  the  order  and  collected  in  accordance  with  rules  and  regula- 
tions which  shall  be  prescribed  by  the  Secretary  of  the  Treasury.  [38  Stat. 
L.  697,] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 

Sec.  13.  [Unenforceable  contracts.]  That  no  contract  of  sale  of  cotton 
for  future  delivery  mentioned  in  section  three  of  this  Act  which  does  not 
conform  to  the  requirements  of  section  four  hereof  and  has  not  the  necessary 
stamps  affixed  thereto  as  required  by  section  twelve  hereof  shall  be  enforce- 
able in  any  court  of  the  United  States  by,  or  on  behalf  of,  any  party  to  such 
contract  or  his  privies.  That  no  contract  of  sale  of  cotton  for  future 
delivery,  made  in  pursuance  of  any  order  mentioned  in  section  eleven  of 
this  Act,  shall  be  enforceable  in  any  court  of  the  United  States  by  or  on 
behalf  of  any  party  to  such  contract  or  his  privies  unless  it  conforms  to  the 
requirements  of  section  four  hereof  and  the  tax  imposed  by  section  eleven 
upon  the  order  for  such  contract  shall  have  been  paid  in  compliance  with 
section  twelve  of  this  Act.    [38  Stat.  L.  697.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277« 
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Sec.  14.  [Enforcement  of  Act — rules  and  regulations  —  agents.]  That 
the  Secretary  of  the  Treasury  is  authorized  to  make  and  promulgate  such 
rules  and  regulations  as  he  may  deem  necessary  to  collect  the  tax  imposed 
by  this  Act  and  otherwise  to  enforce  its  provisions.  Further  to  effect  this 
purpose,  he  shall  require  all  persons  coming  within  its  provisions  to  keep 
such  records  and  statements  of  account  as  will  fully  and  correctly  disclose 
all  transactions  mentioned  in  sections  three  and  eleven  of  this  Act ;  and  he 
may  appoint  agents  to  conduct  the  inspection  necessary  to  collect  said  tax 
and  otherwise  to  enforce  this  Act  and  all  rules  and  regulations  made  by  him 
in  pursuance  hereof,  and  may  fix  the  compensation  of  such  agenta  [38 
Stat.  L.  697.] 

See  the  note  to  eection  1  of  this  Act,  supra,  p.  277. 

S£C.  15.  [Penalties  for  violation  of  Act.]  That  any  person  liable  to  the 
payment  of  any  tax  imposed  by  this  Act  who  fails  to  pay,  or  evades  or 
attempts  to  evade  the  payment  of  such  tax,  and  any  person  who  otherwise 
violates  any  provision  of  this  Act,  or  any  rule  or  regulation  made  in  pur- 
suance hereof,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  fined  not  less  than  $100  nor  more  than  $20,000,  in  the 
discretion  of  the  court;  and,  in  case  of  natural  persons,  may,  in  addition, 
be  punished  by  imprisonment  for  not  less  than  sixty  days  nor  more  than 
three  years,  in  the  discretion  of  the  court.    [38  Stat.  L.  697.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 

Sbo.  16.  [Informers  rewarded — United  States  attorneys  when  to  prose- 
cute under  Act.]  That  in  addition  to  the  foregoing  punishment  there  is 
hereby  imposed,  on  account  of  each  violation  of  this  Act,  a  penalty  of  $2,000, 
to  be  recovered  in  an  action  founded  on  this  Act  in  the  name  of  the  United 
States  as  plaintiff,  and  when  so  recovered  one-half  of  said  amount  shall  be 
paid  over  to  the  person  giving  the  information  upon  which  such  recovery 
was  based.  It  shall  be  the  duty  of  United  States  attorneys,  to  whom  satis- 
factory evidence  of  violations  of  this  Act  is  furnished,  to  institute  and 
prosecute  actions  for  the  recovery  of  the  penalties  prescribed  by  this  section. 
[38  Stat.  L.  697.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 

Sec.  17.  [Testimony  of  Interested  persons — immunity  from  prosecu- 
tion.] That  no  person  whose  evidence  is  deemed  material  by  the  officer 
prosecuting  on  behalf  of  the  United  States  in  any  case  brought  under  any 
provision  of  this  Act  shall  withhold  his  testimony  because  of  complicity  by 
him  in  any  violation  of  this  Act  or  of  any  regulation  made  pursuant  to  this 
Act,  but  any  such  person  called  by  such  officer  who  testifies  in  such  case 
shall  be  exempt  from  prosecution  for  any  offense  to  which  his  testimony 
relates.    [38  Stat.  L.  698.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 

Seo.  18.  [Exemption  from  penalty  of  person  paying  tax  —  right  of 
state,  etc.y  to  tax.]  That  the  payment  of  any  tax  levied  by  this  Act  shall 
not  exempt  any  person  from  any  penalty  or  punishment  now  or  hereafter 
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provided  by  the  laws  of  any  State  for  entering  into  contracts  of  sale  of 
cotton  for  future  delivery,  nor  shall  the  payment  of  aijy  tax  imposed  by  this 
Act  be  held  to  prohibit  any  State  or  municipality  from  imposing  a  tax  on 
the  same  transaction.    [38  Stat.  L.  698.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 

Sec.  19.  [Appropriation  for  enforcing  Act.]  That  there  is  hereby  appro- 
priated, out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated,  for 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  fifteen,  the  sum 
of  $50,000  or  so  much  thereof  as  may  be  necessary  to  enable  the  Secretary  of 
the  Treasury  to  carry  out  the  provisions  of  this  Act.    [38  Stat.  L.  698.] 

» 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 

Btc.  20.  [Appropriation  for  making  investigations,  etc. — reports  — 
disposition  of  receipts.]  That  there  is  hereby  appropriated,  out  of 
any  moneys  in  the  Treasury  not  otherwise  appropriated,  available  until 
expended,  the  sum  of  $150,000  or  so  much  thereof  as  may  be  necessary  to 
enable  the  Secretary  of  Agriculture  to  make  such  investigations,  to  collect 
snch  data,  and  to  use  such  methods  and  means  as  he  may  deem  necessary 
to  determine  and  designate  what  are  bona  fide  spot  markets  within  the 
meaning  of  this  Act,  to  prescribe  rules  and  regulations  pursuant  to  sections 
five,  six,  and  eight  hereof,  to  establish  and  promulgate  standards  for  cotton 
and  to  furnish  practical  forms  thereof  as  authorized  by  section  nine  hereof, 
to  publish  the  results  of  his  investigations,  to  pay  rent  and  to  employ  such 
persons  as  he  may  deem  necessary,  in  the  city  of  Washington  and  elsewhere. 
The  Secretary  of  Agriculture  is  hereby  directed  to  publish  from  time  to 
time  the  results  of  investigations  made  in  pursuance  of  this  act.  All  sums 
collected  by  the  Secretary  of  Agriculture  as  costs  under  section  five,  or  for 
furnishing  practical  forms  under  section  nine  of  this  Act,  shall  be  deposited 
and  covered  into  the  Treasury  as  miscellaneous  receipts.    [38  Stat.  L,  698.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  277. 

Sec.  21.  [Time  of  taking  effect.]  That  sections  nine,  nineteen,  and 
twenty  of  this  Act  and  all  provisions  of  this  Act  authorizing  rules  and  regu- 
lations to  be  prescribed  shall  be  effective  immediately.  All  other  sections  of 
this  Act  shall  become  and  be  effective  on  and  after  six  months  from  the 
date  of  the  passage  of  this  Act :  Provided,  That  nothing  in  this  Act  shall 
be  construed  to  apply  to  any  contract  of  sale  of  any  cotton  for  future 
delivery  mentioned  in  section  three  of  this  Act  which  shall  have  been  made 
prior  to  the  date  when  section  three  becomes  effective.    [38  Stat.  L.  698.] 

See  the  noU  to  section  1  of  this  Act,  supra,  p.  277. 


XZ.    STAMP  TAX  ON  SPECIFIC  OBJECTS 

Sec.  5.  [Adhesive  stamps.]  That  on  and  after  the  first  day  of  December, 
nineteen  hundred  and  fourteen,  there  shall  be  levied,  collected,  and  paid, 
for  and  in  respect  of  the  several  bonds,  debentures,  or  certificates  of  stock 
and  of  indebtedness,  and  other  documents,  instruments,  matters,  and  things 
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mentioned  and  described  in  Schedule  A  of  this  Act,  or  for  or  in  respect  of 
the  vellum,  parchment,  or  paper  upon  which  such  instruments,  matters,  or 
things,  or  any  of  them,  shall  be  written  or  printed  by  any  person  or  persons, 
or  party  who  shall  make,  sign,  or  issue  the  same,  or  for  whose  use  or  benefit 
the  same  shall  be  made,  signed,  or  issued,  the  several  taxes  or  sums  of  money 
set  down  in  figures  against  the  same,  respectively,  or  otherwise  specified  or 
set  forth  in  the  said  schedule. 

And  there  shall  also  be  levied,  collected,  and  paid,  for  and  in  respect  to 
the  preparations,  matters,  and  things  mentioned  and  described  in  Schedule 
B  of  this  Act,  manufactured,  sold,  or  removed  for  sale,  the  several  taxes  or 
sums  of  money  set  down  in  words  or  figures  against  the  same,  respectively, 
or  otherwise  specified  or  set  forth  in  Schedule  B  of  this  Act.  [38  Stat.  L. 
753.] 

The  foregoing  section  5  and  the  following  sections  6-24,  together  with  schedules  A 
and  B  following  section  22,  are  from  the  War  Revenue  Act  of  Oct.  22,  1914,  ch.  331. 

See  the  note  to  section  1  of  this  Act,  supra,  p.  135. 

By  a  Res.  of  Dec.  17,  1915,  No.  2,  infra,  p.  306,  the  provisions  of  this  Act  were  con- 
tinued in  force  to  Dec.  31,  1916. 

By  the  Act  of  Sept.  8,  1916,  title  IV,  a  new  revenue  tax  has  been  imposed,  and  by  sec. 
410  thereof  the  Act  of  Oct.  22,  1914,  ch.  331,  here  given,  and  the  Res.  of  Dec.  17, 
1915,  »n/ro,  p.  306,  have  been  repealed.  See  Pamph.  Supp.  No.  8,  Fed.  Stat.  Ann.  105, 
1918  Supp.  Fed.  Stat.  Ann. 

Sections  3418-3437  and  schedule  A  constitute  chapter  9  of  title  XXXV  of  the  Revised 
Statutes,  entitled  '*  Stamp  Taxes  on  Specific  Objects."  Sections  3418,  3419,  and  schedule 
A  were  repealed  by  Act  of  March  3,  1883,  ch.  121,  f  1,  22  Stat.  L.  488,  which  repealed 
the  taxes  which  were  the  subject  thereof. 

Sections  3420-3432,  3435-3437,  being  based  upon  the  repealed  sections,  became 
inoperative  by  the  repeal  of  the  taxes,  with  the  possible  exception  of  section  3426,  noted 
under  the  Act  of  May  12,  1900,  ch.  393,  |  1,  infra,  p.  326. 

R.  S.  sec.  3433  was  superseded  by  the  Act  of  Oct.  1,  1890,  ch.  1244,  |  10,  infra,  p.  327. 

R.  S.  sec.  3434  is  placed,  with  other  provisions  of  like  character,  under  **  Provisions 
Common  to  General- Objects  of  Taxation,"  infra,  p.  307. 

A  stamp  tax  on  specific  objects  was  imposed  by  the  Revenue  Act  of  June  13,  1898, 
ch.  448,  30  Stat.  L.  448,  as  amended  by  the  Act  of  March  2,  1901,  ch.  806,  31  Stat.  L. 
938.  These  taxes  were  abrogated  by  the  repeal  of  said  Acts  by  the  Act  of  April  12, 
1902,  ch.  500,  32  Stat.  L.  96. 

By  an  Act  of  Feb.  9,  1909,  ch.  53,  36  Stat.  L.  590,  it  was  provided  as  follows:  "  That 
the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized  and  directed  to  pay, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  to  the  persons  or  cor- 
porations who  have,  prior  to  July  first,  nineteen  hundred  and  four,  duly  presented  their 
respective  claims  therefor,  the  sums  paid  for  documentary  stamps  used  on  foreign  bills 
of  exchange  drawn  between  July  first,  eighteen  hundred  and  ninety-eight,  and  June 
thirtieth,  nineteen  hundred  and  one,  against  the  value  of  products  or  merchandise 
actually  exported  to  foreign  countries,  such  stamps  representing  taxes  which  were 
illegally  assessed  and  collected,  said  refund  to  be  made  whether  said  stamp  taxes  were 
paid  under  protest  or  duress  or  not." 

The  Act  of  June  27,  1902,  ch.  1160,  32  Stat.  L.  406,  provided  as  follows: 

"  Sec.  2.  That  the  Secretary  of  the  Treasury,  under  rules  and  regulations  to  be  pre- 
scribed by  him,  be,  and  he  is  hereby,  authorized  and  directed  to  refimd,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  sums  paid  for  documentary  stamps 
used  on  export  bills  of  lading,  such  stamps  representing  taxes  which  were  illegally 
assessed  and  collected." 

"  Sec.  4.  That  taxes  which  shall  have  accrued  before  the  taking  effect  of  the  Act  of 
April  twelfth,  nineteen  hundred  and  two,  entitled  *An  Act  to  repeal  war-revenue  taxa- 
tion, and  for  other  purposes,*  and  since  July  first,  nineteen  hundred,  upon  securities 
delivered  or  transferred  to  secure  the  future  payment  of  money,  are  hereby  remitted." 


Tudng  measure. —  In  the  case  of  In  r« 
Capitol  Trading  Co.,  (N.  D.  N.  Y.  1916) 
229  Fed.  806,  the  court  said:  '*  Emer- 
gency Revenue  Law,  Oct.  22,  1914,  ch.  331, 
38  Stat.  745,  extt»nded  for  one  year  to 
December  31,  1910,  is  a  taxing  measure 
or  law,  and  is  declared  to  be  'An  act  to 
increase    the    internal    revenue    and    for 


other  purposes.'  The  power  of  Congress 
to  tax,  with  certain  limitations,  is  prac- 
tically unlimited,  and  when  the  language 
is  broad  and  comprehensive  it  is  not  the 
province  of  the  court  to  limit  or  restrict 
or  prescribe  exceptions  to  the  general 
language.  The  duty  of  legislation  is  on 
Congress,   and  not  on   the  courts.     It  is 
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the  duty  of  the  courts  to  interpret  and 
execute  the  laws  by  appropriate  judg- 
ments, and  not  to  make  or  remake  them/' 
Constitutionality. —  The  Act  has  been 
construed  to  impose  a  stamp  tax  on  a  deed 
given  by  a  referee  in  pursuance  of  an  order 
of  a  state  court  in  foreclosure  proceedings 
and  to  be  not  unconstitutional  for  that 
reason.  Home  Title  Ins.  Co.  v.  Keith, 
(E.  D.  N.  Y.  1916)  230  Fed.  905,  wherein 
the  court  said :  "  Under  point  2,  the 
plaintiff  seeks  to  show  that  the  statutes 
relating  to  foreclosure  procedure  in  a 
state  court  in  conducting  a  foreclosure, 
and  the  actions  of  the  officer  of  the  state 
court  in  carrying  on  the  foreclosure  suit, 
up  to  and  including  the  delivery  of  a  deed 
to  the  purchaser,  with  the  receipt  of  the 
money  from  him  therefor,  are  all  opera- 
tions of  the  state  in  the  exercise  of  its 
legal  rights  as  an  independent  sover- 
eignty, with  respect  to  matters  which 
have  not  been  delegated  by  the  several 
states  to  the  federal  government,  and  it 
is  contended  that  they  are  therefore  not 
taxable  by  the  federal  government  in  any 
form  or  guise  whatever.  This  argument 
is  presented  in  two  forms,  first,  as  illus- 
trated by  the  inability  of  the  federal  gov- 
ernment to  impose  a  tax  upon  state  sal- 
aries or  the  activities  of  the  state  per  8e. 
BufBngton  v.  Day,  (1870)  11  Wall.  113, 
20  U.  S.  (L.  ed.)  122.  It  is  said  in  the 
Income  Tax  Cases,  (1896)  157  U.  S.  584, 
15  S.  Ct.  690,  39  U.  S.  (L.  ed.)  759,  that 
'the  United  States  have  no  power  under 
the  Constitution  to  tax  either  the  instru- 
mentalities or  the  property  of  a  state.' 
In  U.  S.  t?.  Baltimore,  etc.,  R.  Co.,  (1872) 
17  Wall.  322,  21  U.  S.  (L.  ed.)  597,  it 
was  held  that  the  United  States  could  not 
tax  a  municipal  corporation,  which  of 
course  was  created  with  the  authority  of 
a  state.  In  South  Carolina  i>.  U.  S., 
(1905)  199  U.  S.  437,  26  S.  Ct.  110,  50 
U.  S.  (L.  ed.)  261,  4  Ann.  Cas.  737,  it 
was  held  that  the  federal  government 
could  not  prevent  a  state  from  discharg- 
ing: its  legitimate  functions  of  govern- 
ment, which  would  include  the  establish- 
ment of  a  judiciary,  the  employment  of 
officers  to  administer  and  execute  the 
laws,  and  similar  governmental  functions. 
Flint  V.  Stone  Tracy  Co.,  (1910)  220  U.  S. 
107,  31  S.  Ct.  342,  55  U.  S.  (L.  ed.)  389, 
Ann.  Cas.  1912B  1312.  It  would  follow 
from  this  that  the  federal  government 
could  not  impose  a  tax,  either  in  the  form 
of  a  stamp  tax  or  the  collection  of  money 
for  the  exercise  of  the  state's  jurisdiction 
to  perform  its  governmental  functions, 
nor  Dv  so  doing  limit  the  decision  of  mat- 
ters oetween  litigants,  nor  to  provide 
for  and  carry  out  the  sale  of  property  in 
satisfaction  of  an  obligation  which  is  to 
be  fulfilled,  including  the  necessary  steps 


taken  to  dispose  of  either  surplus  Prop- 
erty or  the  remaining  questions  of  the 
litigation  in  the  court  proceeding.  .  .  . 
But  in  the  present  case  no  tax  is  spe- 
cifically directed  against  the  exercise  of 
the  authority  of  the  state  nor  based  upon 
the  exercise  of  that  authority  by  the 
state.  The  tax  is  estimated  u]^n  the 
transfer  of  real  estate.  A  sale  in  fore- 
closure is  the  sale  of  property  for  the 
purpose  of  realizing  cash  with  which  to 
pay  off  an  obligation,  and  in  transferring 
that  property  in  consideration  for  the 
cash  a  deed  is  necessary  as  an  evidence 
of  title.  The  certificate  of  the  referee 
and  a  receipt  for  the  property  would  be 
sufikient  to  meet  the  requirements  of  the 
court  if  the  provisions  of  the  real  estate 
law  and  the  necessities  of  the  purchaser 
did  not  call  for  what  is  known  as  a  deed, 
as  a  muniment  of  the  purchaser's  title. 
He  obtains  for  cash  property  which  has 
previously  been  the  property  of  another 
person,  and  the  transfer  of  that  property 
for  cash  is  as  liable  to  taxation  as  the 
transfer  of  property  between  two  indi- 
viduals for  cash.  In  other  words,  it  is 
an  incident  of  business  which  is  subject 
to  an  excise  tax,  and  the  paper  evidence 
of  the  business  may  be  the  specific  instru- 
ment which  is  taxable.  It  cannot  be  said 
that  the  power  to  impose  such  a  tax  could 
in  any  way  destroy  or  be  made  equal  in 
amount  to  the  value  of  the  privilege  or 
the  value  of  the  property  as  to  which  the 
privilege  was  exercised.  The  mere  lan- 
guage of  a  tax  law  requiring  the  state  to 
{purchase  and  use  stamps  to  a  small  or 
arge  amount  upon  the  court  papers  con- 
stituting the  record  of  the  proceedings 
in  the  foreclosure  action,  would  be  open 
to  the  objection  of  unconstitutionality  in 
both  ways.  It  would  of  itself  be  an  inter- 
ference with  the  sovereign  power  of  the 
state,  and  it  would  directly  assert  the 
right  of  the  federal  government  to  indi- 
rectly control  or  even  to  prevent  the  exer- 
cise of  the  state  authority.  But  the  tax 
upon  a  referee's  deed  is  exactly  alike  in 
amount  and  in  nature  to  the  tax  upon 
the  individual  deed.  This  is  not  a  direct 
prohibition  or  interference  with  the  pro- 
ceedings of  the  state  court,  but  only  com- 
pels the  purchaser  to  receive  a  deed  bear- 
ing the  proper  tax,  in  exactly  the  same 
way  as  if  ne  were  purchasing  from  an 
individual.  Further,  it  is  not  an  indirect 
attempt  to  exercise  authority  over  the 
state  court's  action,  for  it  could  not  in- 
terfere with  or  be  increased  in  amount 
so  as  to  equal  and  thus  wipe  out  the 
transfer  intended,  unless  bv  the  same 
provision  all  transfers  of  real  estate  were 
affected  in  the  same  way,  and  even  en- 
tirely prevented." 


Sec.  6.  [Failure  to  stamp  —  penalty.]  That  if  any  person  or  persons 
shall  make,  sign,  or  issue,  or  cause  to  be  made,  signed,  or  issued,  any  instru- 
ment, document,  or  paper  of  any  kind  or  description  whatsoever,  without 
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the  same  being  duly  stamped  for  denoting  the  tax  hereby  imposed  thereon, 
or  without  having  thereupon  an  adhesive  stamp  to  denote  said  tax,  such 
person  or  persons  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  pay  a  fine  of  not  more  than  $100,  at  the  discretion  of 
the  court.    [38  Stat.  L.  754.] 

See  the  notes  to  the  preceding  section  6  of  this  Act. 

Attachment  of  stamp  at  what  time.— 
This  section  imposes  the  penaJty  upon 
any  one  who  makes,  signs,  or  issues  (that 
is,  uses  or  delivers)  the  deed.  Bui 
this  does  not  mean  that  the  stamp  must 
be  attached  to  the  paper  before  the  paper 
can  be  signed  at  all.  It  simply  places 
upon  each  of  these  individuals  the  re- 
sponsibility of  being  charged  with  a  mis- 
demeanor if  the  paper  is  not  duly 
stamped  before  its  actual  issuance  or  use, 
and  of  course  the  lack  of  the  stamp  must 
be  rectified  before  recording.  The  "  or  *' 
is  disjunctive  as  to  persons  but  conjunc- 
tive as  to  a  complete  act  of  making,  sign- 
ing, and  using.  Home  Title  Ins.  Co.  v, 
Keith,   (E.  D.  N.  Y.  1916)   230  Fed.  905. 

Section  7  of  the  Act  of  June  13,  1898 
(repealed  as  noted  under  section  5  of 
this  Act,  siipra,  p.  285),  was  the  same  as 
this  section  witn  the  exception  that  it 
contained  in  addition  at  the  end  thereof 
the  words :  "And  such  instrument,  docu- 
ment, or  paper,  as  aforesaid  diall  not  be 
competent  evidence  in  any  court."  The 
additional  provision  was  construed  in 
Wheaton  v.  Weston,  (E.  D.  Pa.  1903) 
128  Fed.  151;  State  v.  Shields,  (1900) 
112  la.  27,  83  N.  W.  807;  Rowe  r.  Bow- 
man, (1903)  183  Mass.  488,  67  N.  E. 
636;  Davis  v,  Evans,  (1903)  133  N.  C. 
320,  45  S.  E.  643. 

R.  S.  sec.  34aa  (repealed  as  noted  under 
sec  5  of  this  Act,  aupray  p.  285)  provided 


penalties  and  remedies  in  case  of  omis- 
sion to  stamp  checks,  etc.  It  was  amended 
by  Act  of  Feb.  18,  1875,  eh.  80,  18  Stat. 
L.  319,  and  by  Act  of  Feb.  27,  1877,  ch. 
69,    19   Stat.   L.   248.     See  Campbell   r. 
Wilcox,    (1870)    10  Wall   421,   19  U.  S. 
(L.  ed.)  973;  Ptigh  v.  McCormick,  (1871) 
14  Wall.  361,  20  U.  S.  (L.  ed.)  789;  U.  S. 
V,    Isham,     (1873)     17     Wall.    496,    21 
U.    S.    (L.    ed.)    728;    U.    S.    v,    Mann, 
(1877)     96    U.    S.    680,    24    U.    S.     (L. 
ed.)  531 ;  Dowell  r.  Applegate,  (1894)  152 
U.  S.  327,  14  S.  Ct.  611,  38  U.  S.  (L.  ed.) 
463;  Dowell  V.  Applegate,  (1881)  7  Fed. 
881;    U.   S.  17.  Griswold,    (1881)    8   Fed. 
571;  Dowell  v,  Applegate,   (1881)   8  Fed. 
699;   Hallock  v.  Jaudin,    (1867)    34  Cal. 
167;  Latham  v.  Smith,  (1867)  45  111.  29; 
Lambert  r.  Whitelock,  (1867)  29  Ind.  26; 
Hugus  V,  Strickler,    (1865)    19   la.   413; 
Dudley  v.  Wells,  (1867)  55  Me.  145,  7  Am. 
Rep.   490;    Moore   v.   Quirk,    (1870)    105 
Mass.  49,  3  Am.  Rep.  339;  Green  v,  Hol- 
way,    (1869)     101    Mass.    243;    Tobey   v, 
Chipman,   (1866)    13  AUen   (Mass.)    123; 
Whitehill  v.  Shickle,  (1869)  43  Mo.  537; 
Maynard  v.  Johnson,   (1866)    2  Nev.  16; 
Wavman  r.  Torrevson,  (1868)  4  Nev.  124; 
Harper  r.  Clark,  *(  1867)   17  Ohio  St.  190; 
McGovern  v,  Hoesback,   (1866)   53  Pa.  St. 
176;    Miller  v.  Morrow,    (1867).  3   Cold. 
(Tenn.)      587;      Hitchcock     P.     Sawyer, 
(1867)   39  Vt.  412. 


Sec.  7.  [Forging,  etc.,  stamps,  etc.]  That  if  any  person  shall  forge  or 
counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  any  stamp, 
die,  plate,  or  other  instrument,  or  any  part  of  any  stamp,  die,  plate,  or  other 
instrument,  which  shall  have  been  provided,  or  may  hereafter  be  provided, 
made,  or  used  in  pursuance  of  this  Act,  or  shall  forge,  counterfeit,  or  resem- 
ble, or  cause  or  procure  to  be  forged,  counterfeited,  or  resembled,  the  impres- 
sion, or  any  part  of  the  impression,  of  any  such  stamp,  die,  plate,  or  other 
instrument,  as  aforesaid,  upon  any  vellum,  parchment,  or  paper,  or  shall 
stamp  or  mark,  or  cause  or  procure  to  be  stamped  or  marked,  any  vellum, 
parchment,  or  paper  with  any  such  forged  or  counterfeited  stamp,  die, 
plate,  or  other  instrument,  or  part  of  any  stamp,  die,  plate,  or  other  instru- 
ment, as  aforesaid,  with  intent  to  defraud  the  United  States  of  any  of  the 
taxes  hereby  imposed,  or  any  part  thereof ;  or  if  any  person  shall  utter,  or 
sell,  or  expose  for  sale,  any  vellum,  parchment,  paper,  article,  or  thing  hav- 
ing thereupon  the  impression  of  any  such  counterfeited  stamp,  die,  plate,  or 
other  instrument,  or  any  part  of  any  stamp,  die,  plate,  or  other  instrument, 
or  any  such  forged,  counterfeited,  or  resembled  impression,  or  part  of 
impression,  as  aforesaid,  knowing  the  same  to  be  forged,  counterfeited,  or 
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resembled;  or  if  any  person  shall  knowingly  use  or  permit  the  use  of  any 
stamp,  die,  plate,  or  other  instrument,  which  shall  have  been  so  provided, 
made,  or  used  as  aforesaid,  with  intent  to  defraud  the  United  States ;  or  if 
any  person  shall  fraudulently  cut,  tear,  or  remove,  or  cause  or  procure  to  be 
cut,  torn,  or  removed,  the  impression  of  any  stamp,  die,  plate,  or  other 
instrument  which  shall  have  been  provided,  made,  or  used  in  pursuance  of 
this  Act  from  any  vellum,  parchment,  or*  paper,  or  any  instrument  or  writ- 
ing charged  or  chargeable  with  any  of  the  taxes  imposed  by  law ;  or  if  any 
person  shall  fraudulently  use,  join,  fix,  or  place,  or  cause  to  be  used,  joined, 
fixed,  or  placed,  to,  with,  or  upon  any  vellum,  parchment,  paper,  or  any 
instrument  or  writing  charged  or  chargeable  with  any  of  the  taxes  hereby 
imposed,  any  adhesive  stamp,  or  the  impression  of  any  stamp,  die,  plate,  or 
other  instrument,  which  shall  have  been  provided,  made,  or  used  in  pur- 
suance of  law,  and  which  shall  have  been  cut,  torn,  or  removed  from  any 
other  vellum,  parchment,  or  paper,  or  any  instrument  or  writing  charged  or 
chargeable  with  any  of  the  taxes  imposed  by  law;  or  if  any  person  shall 
willfully  remove  or  cause  to  be  removed,  alter  or  cause  to  be  altered,  the  can- 
celing or  defacing  marks  of  any  adhesive  stamp  with  intent  to  use  the  same, 
or  to  cause  the  use  of  the  same,  after  it  shall  have  been  once  used,  or  shall 
knowingly  or  willfully  sell  or  buy  such  washed  or  restored  stamp,  or  offer 
the  same  for  sale,  or  give  or  expose  the  same  to  any  person  for  use,  or  know- 
ingly use  the  same,  or  prepare  the  same  with  intent  for  the  further  use 
thereof ;  or  if  any  person  shall  knowingly  and  without  lawful  excuse  (the 
proof  whereof  shall  lie  on  the  person  accused)  have  in  his  possession  any 
washed,  restored,  or  altered  stamp  which  has  been  removed  from  any  vel- 
lum, parchment,  paper,  instrument,  or  writing,  then,  and  in  every  such  case, 
every  person  so  offending,  and  every  person  knowingly  and  willfully  aiding, 
abetting,  or  assisting  in  committing  any  such  offenses  as  aforesaid  shall  be 
seemed. [i^]  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall 
forfeit  the  said  counterfeit  stamps  and  the  articles  upon  which  they  are 
placed,  and  shall  be  punished  by  fine  not  exceeding  $1,000,  or  by  imprison- 
ment and  confinement  at  hard  labor  not  exceeding  five  years,  or  both,  at  the 
discretion  of  the  court.    [38  Stat.  L.  754.] 

See  the  note  to  Bection  5  of  this  Act,  supra,  p.  284. 

R.  S.  sec.  3429  (repealed  as  noted  under  stamps,  etc.    It  was  amended  by  Act  of 

section  6  of  this  Act,  supra,  p.  285)  pro-  Feb.  27,  1877,  ch.  69,  19  Stat,  L.  248,  and 

vided  punishment  for  forging,  counterfeit-  by    Act   of   March    1,   1879,   ch.    126,   20 

ing,  etc.,  or  fraudulently  using  or  seUing,  Stat.  L.  349. 

Sec.  8.  [Cancellation  of  stamps.]  That  in  any  and  all  cases  where  an 
adhesive  stamp  shall  be  used  for  denoting  any  tax  imposed  by  this  Act, 
except  as  hereinafter  provided,  the  person  using  or  affixing  the  same  shall 
write  or  stamp  thereupon  the  initals  of  his  name  and  the  date  upon  which 
the  same  shall  be  attached  or  used,  so  that  the  same  may  not  again  be  used. 
And  if  any  person  shall  fraudulently  make  use  of  an  adhesive  stamp  to 
denote  any  tax  imposed  by  this  Act  without  so  effectually  canceling  and 
obliterating  such  stamp,  except  as  before  mentioned,  he,  she,  or  they  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  pay  a 
fine  of  not  exceeding  $500,  or  be  imprisoned  not  more  than  six  months,  or 
both,  at  the  discretion  of  the  court :  Provided,  That  instead  of  cancellation 
by  initials  and  date,  the  stamps  on  the  articles  enumerated  in  Schedule  B 
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shall  be  so  affixed  on  the  box,  bottle,  or  package  that  in  opening  the  same,  oT 
using  the  contents  thereof,  the  said  stamp  shall  be  effectually  destroyed ;  and 
in  default  thereof  the  party  making  default  shall  be  liable  to  the  same  pen- 
aty  imposed  for  neglect  to  aflBx  said  stamp  as  hereinbefore  prescribed  in 
this  Act.    [38  Stat.  L.  755.] 

See  the  note  to  section  5  of  this  Act,  supra,  p.  284. 

R.  S.  860.  3433  (repealed  as  noted  under  Co.  v.  U.  S.,  (1887)   31  Fed.  271;  Swift, 

section  5  of  this  Act,  supra,  p.  286)  pro-  etc.,  Co.  v.  U.  S.,  (1883)  18  Ct.  CI.  42. 

?ided  for  the  cancellation  of  stamps,  and  R.  S.  sec.  3424  (repealed  as  noted  under 

for  proprietary  stamps  and  penalties  for  section  5  of  this  Act,  aupra,  p.  285)  pro- 

their  fraudulent  use.     See  Swift  Co.  v,  vided  for  regulations  for  method  of  can- 

U.  S.,    (1881)    105  U.  S.  691,  26  U.  S.  cellation  of  stamps.     See  (1881)    17  Op. 

(L.  ed.)    1108;  U.  S.  r.  Diamond  Match  Atty.-Gen.  111. 
Co.,  (1886)  30  Fed.  108;  Diamond  Match 

Seo.  9.  [Promissory  notes  —  failure  to  stamp  —  penalty.]  That  if  any 
person  or  persons  shall  make,  sign,  or  issue,  or  cause  to  be  made,  signed,  or 
issued,  or  shall  accept  or  pay,  or  cause  to  be  accepted  or  paid,  with  design  to 
evade  the  payment  of  any  stamp  tax,  any  promissory  note  liable  to  any  of 
the  taxes  imposed  by  this  Act,  without  the  same  being  duly  stamped,  or 
having  .thereupon  an  adhesive  stamp  for  denoting  the  tax  hereby  charged 
thereon,  he,  she,  or  they  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  not  exceeding  $200,  at  the 
discretion  of  the  court.    [38  Stat.  L,  755.] 

See  the  note  to  section  5  of  this  Act,  supra,  p.  284. 

Sec.  10.  [Supplying  stamps  —  bonds  from  postmasters  —  regulations.] 

That  the  collectors  of  the  several  districts  are  hereby  authorized  and 
required  to  furnish  to  any  assistant  treasurer  of  the  United  States  or  desig- 
nated depositary  thereof,  or  any  postmaster  located  in  their  collection  dis- 
tricts, respectively,  a  suitable  quantity  of  adhesive  stamps,  without  prepay- 
ment therefor,  and  may  in  advance  require  of  any  designated  depositary, 
assistant  treasurer  of  the  United  States,  or  postmaster  a  bond,  with  suffi- 
cient sureties,  to  an  amount  equal  to  the  value  of  the  adhesive  stamps  which 
may  be  placed  in  his  hands  and  remain  unaccounted  for,  conditioned  for 
the  faithful  return,  whenever  so  required,  of  all  quantities  or  amounts 
undisposed  of,  and  for  the  payment  monthly  of  all  quantities  or  amounts 
sold  or  not  remaining  on  hand.  And  it  shall  be  the  duty  of  such  collectors 
to  supply  their  deputies  with,  or  sell  to  other  parties  within  their  respective 
districts  who  may  make  application  therefor,  adhesive  stamps,  upon  the 
same  terms  allowed  by  law  or  under  the  regulations  of  the  Commissioner  of 
Internal  Revenue,  who  is  hereby  authorized  to  make  such  other  regulations, 
not  inconsistent  herewith,  for  the  security  of  the  United  States  and  the 
better  accommodation  of  the  public,  in  relation  to  the  matters  hereinbefore 
mentioned,  as  he  may  judge  necessary  and  expedient.  And  the  Secretary 
of  the  Treasury  may  from  time  to  time  make  such  regulations  as  he  may  find 
necessary  to  insure  the  safe-keeping  or  prevent  the  illegal  use  of  all  such 
adhesive  stamps.    [38  Stat.  L.  756.] 

See  the  note  to  section  5  of  this  Act,  supra,  p.  284. 

R.  S.  sec.  3435  (repealed  as  noted  under  507,  25  U.  S.  (L.  ed.)  1019;  U.  S.  v.  Gold- 
section  5  of  this  Act,  supra,  p.  285)  pro-  back,  (1880)  102  U.  S.  623,  26  U.  S.  (L. 
vided  for  the  supplying  of  stamps.  See  ed.)  249;  Folger  v,  U.  S.,  (ISvSO)  103 
Bechtel    v.    U.    S.,     (1879)     101    U.    S.  U.  S.  30,  26  U.  S.  (L.  ed.)  304;  Jessup  1?. 
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U.  a,  (1882)  106  U.  S.  147,  27  U.  S. 
(L.  ed.)  85;  Swift  Co.  v.  U.  S.,  (1884) 
111  U.  S.  22,  4  S.  Ct.  244,  28  U.  S.  (L. 
ed.)  341 J  U.  S.  V.  Weedon,  (1880)  3  Fed. 
623;  U.  S.  V.  Fielding,  (1882)  17  Fed. 
573;  Diamond  Match  Co.,  (1887)  31  Fed. 
274;  Swift,  etc.,  Co.  v.  U.  S.,  (1878)  14 
Ct.  CI.  482;  Daily's  Case,  (1871)  7  Ct. 
CI.  383;  Swift,  etc.,  Co.  v.  U.  S.,  (1883) 
18  a.  CI.  42. 


K.  S.  sec  S42J  (repealed  aa  noted  under 
section  5  of  this  Act,  supra,  p.  285)  pro- 
vided for  furnishing  stamps  to  certain 
officers  for  sale.  See  Folger  v.  U.  S., 
(1880)  103  U.  S.  30,  26  U.  S.  (L.  ed.) 
364;  U.  S.  1?.  Cheeseman,  (1875)  3  Sawy. 
424,  25  Fed.  Cas.  No.  14,790;  U.  S.  c. 
Butterfield,  (1874)  7  Den.  412,  25  Fed. 
Cas.  No.  14,703. 


Sec.  11.  [Isstiiii^  inBtnuuents  mentioned  in  Schednle  A  without  stamp- 
ing —  penalty.]  That  any  person  or  persons  who  shall  register,  issue,  sell, 
or  transfer,  or  who  shall  cause  to  be  issued,  registered,  sold,  or  transferred, 
any  instrument,  document,  or  paper  of  any  kind  or  description  whatsoever 
mentioned  in  Schedule  A  of  this  Act,  without  the  same  being  duly  stamped, 
or  having  thereupon  an  adhesive  stamp  for  denoting  the  tax  chargeable 
thereon,  and  canceled  in  the  manner  required  by  law,  with  intent  to  evade 
the  provisions  of  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  not  exceeding  $50,  or  by 
imprisonment  not  exceeding  six  months,  or  both,  in  the  discretion  of  the 
court :  Provided,  That  hereafter,  in  all  cases  where  the  party  has  not  affixed 
to  any  instrument  the  stamp  required  by  law  thereon  at  the  time  of  issuing, 
selling,  or  transferring  the  said  bonds,  debentures,  or  certificates  of  stock  or 
of  indebtedness,  and  he  or  they,  or  any  party  having  an  interest  therein, 
shall  be  subsequently  desirous  of  affixing  such  stamp  to  said  instrument,  or, 
if  said  instrument  be  lost,  to  a  copy  thereof,  he  or  they  shall  appear  before 
the  collector  of  internal  revenue  of  the  proper  district,  who  shall,  upon  the 
payment  of  the  price  of  the  proper  stamp  required  by  law,  and  of  a  penalty 
of  $10,  and,  where  the  whole  amount  of  the  tax  denoted  by  the  stamp 
required  shall  exceed  the  sum  of  $50,  on  payment  also  of  interest,  at  the  rate 
of  six  per  centum,  on  said  tax  from  the  day  on  which  such  stamp  ought  to 
have  been  affixed,  affix  the  proper  stamp  to  such  bond,  debenture,  certificate 
of  stock  or  of  indebtedness  or  copy,  and  note  upon  the  margin  thereof  the 
date  of  his  so  doing,  and  the  fact  that  such  penalty  has  been  paid ;  and  the 
same  shall  thereupon  be  deemed  and  held  to  be  as  valid,  to  all  intents  and 
purposes,  as  if  stamped  when  made  or  issued :  And  provided  further,  That 
where  it  shall  appear  to  said  collector,  upon  oath  or  otherwise,  to  his  satis- 
faction, that  any  such  instrument  has  not  been  duly  stamped,  at  the  time  of 
making  or  issuing  the  same,  by  reason  of  accident,  mistake,  inadvertence,  or 
urgent  necessity,  and  without  any  willful  design  to  defraud  the  United 
States  of  the  stamps,  or  to  evade  or  delay  the  payment  thereof,  then  and  in 
such  case,  if  such  instrument,  or,  if  the  original  be  lost,  a  copy  thereof,  duly 
certified  by  the  officer  having  charge  of  any  records  in  which  such  original 
is  required  to  be  recorded,  or  otherwise  duly  proven  to  the  satisfaction  of 
the  collector,  shall,  within  twelve  calendar  months  after  the  making  or 
issuing  thereof,  be  brought  to  the  said  collector  of  internal  revenue  to  be 
stamped,  and  the  stamp  tax  chargeable  thereon  shall  be  paid,  it  shall  be 
lawful  for  the  said  collector  to  remit  the  penalty  aforesaid  and  to  cause  such 
instrument  to  be  duly  stamped.  And  when  the  original  instrument,  or  a 
certified  or  duly  proven  copy  thereof,  as  aforesaid,  duly  stamped  so  as  to 
entitled  the  same  to  be  recorded,  shall  be  presented  to  the  clerk,  register, 
recorder,  or  other  officer  having  charge  of  the  original  record,  it  shall  be 
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lawful  for  such  officer,  upon  the  payment  of  the  fee  legally  chargeable  for 
the  recording  thereof,  to  make  a  new  record  thereof,  or  to  note  upon  the 
original  record  the  fact  that  the  error  or  omission  in  the  stamping  of  said 
original  instrument  has  been  corrected  pursuant  to  law;  and  the  original 
instrument  or  such  certified  copy,  or  the  record  thereof,  may  be  used  in  all 
courts  and  places  in  the  same  manner  and  with  like  effect  as  if  the  instru- 
ment had  been  originally  stamped :  And  provided  further,  That  in  all  cases 
where  the  party  has  not  affixed  the  stamp  required  by  law  upon  any  such 
instrument  issued,  registered,  sold,  or  transferred  at  a  time  when  and  at  a 
place  where  no  collection  district  was  established,  it  shall  be  lawful  for  him 
or  them,  or  any  party  having  an  interest  therein,  to  affix  the  proper  stamp 
thereto,  or,  if  the  original  be  lost,  to  a  copy  thereof.  But  no  right  acquired 
in  good  faith  before  the  stamping  of  such  instrument,  or  copy  thereof,-  as 
herein  provided,  if  such  record  be  required  by  law,  shall  in  any  manner  be 
affected  by  such  stamping  as  aforesaid.    [38  Stat.  L.  756,] 

See  the  notes  to  section  5  of  this  Act,  supra,  p.  284. 


Constmction  of  similar  section  of  Act 
of  June  13,  1898  —  In  general. —  Sec- 
tion 13  of  the  Act  of  June  13,  1898,  was 
for  the  most  part  identical  with  this  sec- 
tion, but  it  contained  an  additional  pro* 
vision  preceding  the  first  proviso  as  fol- 
lows: ''And  such  instrument,  document 
or  paper,  not  being  stamped  according  to 
law,  shall  be  deemed  invalid  and  of  no 
effect." 

Intent. —  The  provision  of  section  13 
making  notes,  etc.,  invalid  if  not  stamped, 
did  not  render  such  an  instrument  invalid 
unless  the  stamp  was  omitted  with  fraud- 
ulent intent.  Wingert  v.  Zeigler,  (1900) 
191  Md.  318,  46  Atl.  1074,  80  A.  S.  R. 
453,  51  L.  R.  A.  316;  Rowe  v.  Bowman, 
(1903)  193  Mass.  488,  67  N.  £.  636. 
See  also  Hooper  v.  Whitaker,  (1900)  130 
Ala.  324,  30  So.  366;  Cassidy  17.  St.  Ger- 
main, (1900)  22  R.  I.  53,  46  Atl.  350. 

A  notary's  certificate  of  acknowledg' 
meni  attached  to  a  declaration  of  home- 
stead was  held  to  be  subject  to  a  stamp 
tax  imder  section  12.  Sackett  v.  McCaf- 
frey, (C.  C.  A.  1904)  131  Fed.  219,  66 
C.  C.  A.  206. 

Validating  unstamped  conveyance. — The 
satisfaction  of  a  judgment  for  the  recov- 
ery of  the  stamp  tax  which,  under  the 
War  Revenue  Act  of  June  13,  1898,  was  to 


be  levied,  collected,  and  paid  upon  the  ex- 
ecution of  a  conveyance,  must  be  deemed 
the  equivalent  of  the  payment  of  the 
price  of  the  stamps  under  section  13  of 
that  Act,  as  amended  by  the  Act  of  March 
2,  1901,  validating  unstamped  instru- 
ments on  making  the  prescribed  payment 
in  view  of  R.  S.  sec.  3216  (vol.  3,  p.  1026), 
providing  that  all  judgments  and  moneys 
recovered  for  taxes,  costs,  forfeitures,  and 
penalties  shall  be  paid  to  collectors  as  in- 
ternal taxes  are  required  to  be  paid.  U. 
S.  17.  Chamberlin,  (1911)  219  IT.  S.  250, 
31  S.  Ct.  165,  5  U.  S.   (L.  ed.)   204. 

R.  S.  sec.  343a  (repealed  as  noted  under 
section  5  of  this  Act,  supra,  p.  285)  pro- 
vided a  penaltv  for  selling  articles  in 
schedule  A  in  the  Revised  Statutes  with- 
out affixing  stamps.  See  U.  8.  r.  Brown, 
(1869)  Deady  566,  24  Fed.  Cas.  No. 
14,662;  U.  S.  17.  Fenelon,  (1871)  25  Fed. 
Cas.  No.  15,085;  U.  S.  v.  Fox,  (1869) 
Deady  579,  25  Fed.  Cas.  No.  15,156; 
U.  S.  17.  Houghton,  (1871)  26  Fed.  Cas. 
No.  15,396;  U.  S.  17.  Walsh,  (1867) 
Deady  281,  28  Fed.  Cas.  No.  16,635; 
U.  S.  V.  Two  hundred  and  Thirty-Six 
Dozen  Boxes  Cosmetics,  (1873)  6  Ben. 
543,  28  Fed.  Cas.  No.  16,584;  (1874)  14 
Op.  Atty.-Gen.  461. 


Sec.  12.  [Becording  unBtamped  iiiBtruments  prohibited  —  tax  on  for- 
eign bonds,  etc.]  That  hereafter  no  instrument,  paper,  or  document 
required  by  law  to  be  stamped,  which  has  been  signed  or  issued  without 
being  duly  stamped,  or  with  a  deficient  stamp,  nor  any  copy  thereof,  shall 
be  recorded  until  a  legal  stamp  or  stamps,  denoting  the  amount  of  tax,  shall 
have  been  aflBxed  thereto,  as  prescribed  by  law :  Provided,  That  any  bond, 
debenture,  certificate  of  stock,  or  certificate  of  indebtedness  issued  in  any 
foreign  country  shall  pay  the  same  tax  as  is  required  by  law  on  similar 
instruments  when  issued,  sold,  or  transferred  in  the  United  States ;  and  the 
party  to  whom  the  same  is  issued,  or  by  whom  it  is  sold  or  transferred. 
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shall,  before  selling  or  transferring  the  same,  affix  thereon  the  stamp  or 
stamps  indicating  the  tax  required.     [38  Stat,  L.  757.] 

See  the  notes  to  section  6  of  this  Act,  supra,  p.  284. 


Construction  of  similar  section  in  Act 
of  June  13,  1898  —  In  general. —  This  sec- 
tion is  for  the  most  part  identical  with 
section  14  of  the  Act  of  June  13,  1898, 
but  it  contained  an  additional  provision 
before  the  proviso  and  after  the  words 
"  shall  be  recorded"  as  follows:  "or  ad- 
mitted, or  used  as  evidence  in  any  court." 
The  following  authorities  relate  to  sec- 
tion 14: 

Applicability  to  state  courts. —  The  pro- 
vision rendering  the  unstamped  or  insuffi- 
ciently stamped  instrument  not  competent 
evidence  in  any  court  is  applicable  not 
to  state  courts,  but  to  f^eral  courts 
only,  when  the  case  does  not  present  the 
question  of  the  effect,  if  any,  upon  the 
instrument  as  to  its  competency  as  evi- 
dence which  would  result  from  the  omis- 
sion of  the  use  of  sufficient  stamps  with 
intent  to  evade  the  provision  of  the  stat- 
ute. Garland  v.  Gaines,  ( 1901 )  73  Conn. 
662,  49  Atl.  19,  84  A.  S.  R.  182;  SmaU 
t7.  Slocumb,  (1900)  112  Ga.  279,  37 
S.  £.  481,  81  A.  S.  R.  50;  DilUngham 
V.  Parks,  (1902)  30  Ind.  App.  61,  65 
N.  E.  300;  Wade  v.  Foss,  (1902)  96 
Me.  230,  62  Atl.  640;  Wade  v.  Curtis, 
(1902)  96  Me.  309,  52  Atl.  762;  Knox  v. 
Rossi,  (189&)  25  Nev.  96,  57  Pac.  179, 
83  A.  S.  R.  566,  48  L.  R.  A.  305;  Cas- 
sidy  t^.  St.  Germain,  (1900)  22  R.  I.  53, 
46  Atl.  35;  Kennedy  v.  Roundtree,  (1901) 
59  S.  C.  324,  37  S.  E.  942,  82  A.  S.  R. 
841;  Southern  Ins.  Co.  t\  Estes,  (1901) 
106  Tenn.  472,  62  S.  W.  149,  82  A.  S.  R, 
892,  52  L.  R.  A.  915;  Watson  v.  Mirike, 

(1901)  26  Tex.  Civ.  Anp.  527,  61  S.  W. 
538;  Dawson  v.  MoCarty,  (1899)  21 
Wash.  314,  57  Pac.  816,  75  A.  S.  R.  841. 
See  Frank  v.  Bauer,  (1904)  19  Colo.  App. 
445,  75  Pac.   930;   Dillingham  v.  Parks, 

(1902)  30  Ind.  App.  61,  65  N.  E.  300; 
Tomlin  v.  Woods,  (1904)  125  la.  367,  101 
N.  W.  136;  Ebert  w,  Gitt,  (1902)  95  Md. 
186,  52  Atl.  900;  Rowe  v.  Bowman, 
(1003)  183  Mass.  488,  67  N.  E.  636; 
Wheaton    v.    Liverpool,    etc.,    Ins.    Co., 

(1905)  20  S.  D.  62,  104  N.  W.  850. 

Decisions  of  state  courts. —  Decisions  of 
state  courts  that  instruments,  though  not 
stamped  as  required  by  section  14,  were 
admissible  in  evidence,  were  held  to  have 
no  application  to  federal  courts.  Sackett 
t\  McCaffrey,  (C.  C.  A.  1904)  131  Fed. 
210,  65  C.  C.  A.  205. 

Interference  with  state  functions. — 
Since  stamps  required  to  be  affixed  to  a 
notary's  certificate  of  acknowledgment  to 
a  declaration  of  homestead,  under  this 
section,  were  required  to  be  supplied  by 
the  perHon  for  whose  benefit  the  instru- 
ment \^as  furnished,  such  tax  was  not 
objectionable  on  the  ground  that  the  no- 


tary, in  taking  the  acknowledgment  and 
indorsing  his  certificate,  was  exercising 
a  function  of  the  state  government  not 
subject  to  federal  taxation.  Sackett  t\ 
McCaffrey,  (C.  C.  A.  1904)  131  Fed.  219, 
65  C.  C.  A.  206. 

Intent  in  omitting  stamp. —  It  was  only 
where  a  stamp  had  been  omitted  from  an 
instrument  with  intent  to  evade  this  Act 
that  it  was  rendered  inadmissible  in  evi- 
dence, and  the  burden  of  proving  such 
fraudulent  intent  was  on  the  party  ob- 
jecting to  the  admission  of  the  instru- 
ments. Ohio  River  Junction  R.  Co.  v. 
Pennsylvania  Co.,  (1909)  222  Pa.  St.  573, 
72  Atl.  271. 

Original  contract  a$  affected  hy  former 
section. —  The  original  contract  is  un- 
affected by  this  statute,  and,  if  otherwise 
valid,  it  remains  valid,  notwithstanding 
the  absence  of  a  stamp  from  the  written 
evidence  of  its  terms.  When  the  ques- 
tion put  in  issue  by  the  pleadings  was  as 
to  the  authority  of  the  agent  to  execute 
the  instrument,  the  yaliditj  of  the  con- 
tract was  only  in  issue  with  respect  to 
the  agency,  and  that  was  a  question  to 
be  determined  by  facts  outside  the  docu- 
ment, and  its  admission  in  evidence  was 
without  prejudice  to  any  right  involved 
in  the  question  submitted  to  the  court 
for  determination.  Waterhouse  v.  Rock 
Island  Alaska  Min.  Co.,  (C.  C.  A.  1899) 
97  Fed.  466,  38  C.  C.  A.  281.  See  Arm- 
strong V.  Mayer,  (Nebr.  1901)  95  N.  W. 
483. 

Effect  of  using  unsta^nped  instrument 
in  ei>idence. — ^The  use  of  an  unstamped  in- 
strument in  evidence  is  not  prejudicial 
where  there  is  sufficient  other  evidence. 
Armstrong  v,  Mayer,  (Nebr.  1901)  95  N. 
W.  483. 

Depositions  taken  in  another  state  will 
not  be  suppressed  for  the  reason  that  no 
revenue  stamp  was  placed  on  the  certifi- 
cates of  the  notary  public  before  whom 
the  depositions  were  taken.  Magic  Pack- 
ing Co.  V.  Stone-Ordean  Wells  Co.,  (1902) 
158  Ind.  538,  64  N.  E.  11. 

Time  of  affixing  stamp. — ^At  any  time 
before  the  paper  is  offered  in  evidence  the 
stamp  may  be  affixed.  Harvey  t?.  Wie- 
land,   (1902)    115  la.  564,  88  N.  W.  1077, 

Effect  of  repeal. — The  repeal  of  the  Act 
requiring  certificates  to  b^  stamped  did 
not  authorize  the  subsequent  admission  in 
evidence  of  an  instrument  containing  an 
unstamped  certificate  of  acknowledgment 
which  was  subject  to  the  tax  when  made. 
Sackett  v.  McCaffrey,  (C.  C.  A.  1904)  131 
Fed.  219,  65  C.  C.  A.  206.  Contra,  Ohio 
River  Junction  R.  Co.  r.  Pennsvlvania 
Co.,  (1909)  222  Pa.  St.  573,  72  Atl. 
271. 
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Sec.  13.  [Sffeet  of  recording  instmineiit.]  That  it  shall  not  be  lawful 
to  record  or  register  any  instrument,  paper,  or  document  required  by  law 
to  be  stamped  unless  a  stamp  or  stamps  of  the  proper  amount  shall  have 
been  affixed  and  canceled  in  the  manner  prescribed  by  law.  [38  8iat  L. 
757.] 

See  the  notes  to  section  5  of  this  Aot,  supra,  p.  284. 

Sec.  14.  [Wrong  kind  of  stamp  on  instrament.]  That  no  instrument, 
paper,  or  document  required  by  law  to  be  stamped  shall  be  deemed  or  held 
invalid  and  of  no  effect  for  the  want  of  a  particular  kind  or  description  of 
stamp  designated  for  and  denoting  the  tax  charged  on  any  such  instrument, 
paper,  or  document,  provided  a  legal  documentary  stamp  or  stamps  denot- 
ing a  tax  of  equal  amount  shall  have  been  duly  af&xed  and  used  thereon. 
[38  Stat  L.  757.] 

See  the  notes  to  section  5  of  this  Act,  supra,  p.  284. 

Seo.  15.  [Bonds,  etc.,  of  Oovemment  exempt  from  tax.]  That  all 
bonds,  debentures,  or  certificates  of  indebtedness  issued  by  the  officers  of  the 
United  States  Government,  or  by  the  officers  of  any  State,  county,  town, 
municipal  corporation,  or  other  corporation  exercising  the  taxing  power, 
shall.be,  and  hereby  are,  exempt  from  the  stamp  taxes  required  by  this  Act: 
Provided,  That  it  is  the  intent  hereby  to  exempt  from  the  stamp  taxes 
imposed  by  this  Act  such  State,  county,  town,  or  other  municipal  corpora- 
tions in  the  exercise  only  of  functions  strictly  belonging  to  them  in  their 
ordinary  governmental,  taxing,  or  municipal  capacity :  Provided  further, 
That  stock  and  bonds  issued  by  cooperative  building  and  loan  associations, 
mutual  ditch  or  irrigating  companies,  and  building  and  loan  associations  or 
companies  that  make  loans  only  to  their  shareholders,  shall  be  exempt  from 
the  tax  herein  provided.    [38  Stat.  L.  757.] 

See  the  notes  to  section  6  of  this  Aot,  supra,  p.  284. 


Act  of  June  zs,  zSgS,  §  17  (repealed 
as  noted  under  section  5  of  this  Act, 
supra,  p.  285),  provided  as  follows: 
''Sec.  17.  That  aU  bonds,  debentures, 
or  certificates  of  indebtedness  issued 
by  the  officers  of  the  United  States 
Government,  or  by  the  officers  of  any 
State,  county,  town,  municipal  corpora- 
tion, or  other  corporation  exercising  the 
taxing  power,  shall  be,  and  hereby  are, 
exempt  from  the  stamp  taxes  required  by 
this  Act:  Provided,  That  it  is  the  intent 
hereby  to  exempt  from  the  stamp  taxes 
imposed  by  this  Act  such  State,  county, 
town,  or  other  municipal  corporations  in 
the  exercise  only  of  functions  strictly  be* 
longing  to  them  in  their  ordinary  govern- 


mental taxing,  or  municipal  capacity: 
Provided  further.  That  stock  and  bonds 
issued  by  co-operative  building  and  loan 
associations  whose  capital  stock  does  not 
exceed  ten  thousand  dollars,  and  building 
and  loan  associations  or  companies  that 
make  loans  only  to  their  shareholders, 
shall  be  exempt  from  the  tax  herein  pro- 
vided."    (30  Stat.  L.  455.) 

See  as  construing  this  section,  Ambro- 
sini  V.  V.  S.,  (1902)  187  U.  S.  1,  23  S.  Ct. 
1,  47  U.  S.  (L.  ed.)  49;  Warwick  v.  Bett- 
man,  (1900)  102  Fed.  127;  U.  9.  r.  Am- 
brosini,  (1899)  105  Fed.  239;  Noble  r. 
Citizen's  Bank,  (1902)  03  Nebr.  847,  89 
N.  W.  400. 


Sec.  16.  [Application  of  Act  to  articles  in  Schedule  B.3  That  all  the 
provisions  of  this  Act  relating  to  dies,  stamps,  adhesive  stamps,  and  stamp 
taxes  shall  extend  to  and  include  (except  where  manifestly  inapplicable) 
all  the  articles  or  objects  enumerated  in  Schedule  B,  subject  to  stamp  taxes, 
and  apply  to  the  provisions  in  relation  thereto.    [38  Stat.  L.  757.] 

See  the  notes  to  section  6  of  this  Act,  supra,  p.  284. 
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Sec.  17.  [Sale,  etc.,  of  articles  in  Schedule  B  without  stainpixig  —  pen- 
alty,] That  on  and  after  December  first,  nineteen  hundred  and  fourteen, 
any  person,  firm,  company,  or  corporation  that  shall  make,  prepare,  and 
sell,  or  remove  for  consumption  or  sale,  perfumery,  cosmetics,  preparations, 
compositions,  articles,  or  things  upon  which  a  tax  is  imposed  by  this  Act, 
as  provided  for  in  Schedule  B,  without  aflSxing  thereto  an  adhesive  stamp 
or  label  denoting  the  tax  before  mentioned  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  pay  a  fine  of  not  more  than 
$500,  or  be  imprisoned  not  more  than  six  months,  or  both,  at  the  discretion 
of  the  court.    [38  Stat.  L.  757.] 

See  the  notes  to  section  5  of  this  Aot,  supra,  p.  284. 

Sec.  18.  [Removal,  etc.,  of  stamps  from  articlee,  etc. —  penalty.]  That 
any  manufacturer  or  maker  of  any  of  the  articles  for  sale  mentioned  in 
Schedule  B,  after  the  same  shall  have  been  so  made,  and  the  particulars 
hereinbefore  required  as  to  stamps  have  been  complied  with,  or  any  other 
person  who  shall  take  off,  remove,  or  detach,  or  cause,  or  permit,  or  suffer 
to  be  taken  off,  or  removed  or  detached,  any  stamp,  or  who  shall  use  any 
stamp,  or  any  wrapper  or  cover  to  which  any  stamp  is  affixed,  to  cover  any 
other  article  or  commodity  than  that  originally  contained  in  such  wrapper 
or  cover,  with  such  stamp  when  first  used,  with  the  intent  to  evade  the 
stamp  duties,  shall  for  every  such  article,  respectively,  in  respect  of  which 
any  such  offense  shall  be  committed,  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  pay  a  fine  of  not  more  than  $500,  or  be 
imprisoned  not  more  than  six  months,  or  both,  at  the  discretion  of  the  court, 
and  every  such -article  or  commodity  as  aforesaid  shall  also  be  forfeited. 
[38  Stat.  L.  757.] 

See  the  notes  to  section  6  of  this  Act,  supra,  p.  284. 

Sec.  19.  [Hiding  artidee,  etc.,  to  evade  tax — penalty  —  articles 
exported  exempt  from  tax.]  That  any  maker  or  manufacturer  of  any  of 
the  articles  or  commodities  mentioned  in  Schedule  B,  as  aforesaid,  or  any 
other  person  who  shall  sell,  send  out,  remove,  or  deliver  any  article  or  com- 
modity, manufactured  as  aforesaid,  before  the  tax  thereon  shall  have  been 
fully  paid  by  affixing  thereon  the  proper  stamp,  as  in  this  Act  provided,  or 
who  shall  hide  or  conceal,  or  cause  to  be  hidden  or  concealed,  or  who  shall 
remove  or  convey  away,  or  deposit,  or  cause  to  be  removed  or  conveyed 
away  from  or  deposited  in  any  place,  any  such  article  or  commodity,  to 
evade  the  tax  chargeable  thereon,  or  any  part  thereof,  shall  be  deemed  gui'ty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  pay  a  fine  of  not  more 
than  $500,  or  be  imprisoned  not  more  than  six  months,  or  both,  at  the  dis- 
cretion of  the  court,  together  with  the  forfeiture  of  any  such  article  or  com- 
modity :  Provided,  That  articles  upon  which  stamp  taxes  are  required  by 
this  Act  may,  when  intended  for  exportation,  be  manufactured  and  sold  or 
removed  without  having  stamps  affixed  thereto,  and  without  being  charged 
with  tax  as  aforesaid ;  and  every  manufacturer  or  maker  of  any  article  as 
aforesaid,  intended  for  exportation,  shall  give  such  bonds  and  be  subject  to 
such  rules  and  regulations  to  protect  the  revenue  against  fraud  as  may  be 
from  time  to  time  prescribed  by  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury.    [38  Stat.  L.  758,] 

See  the  notes  to  section  5  of  this  Act,  supra,  p.  284. 
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Sec.  20.  [Declaration  of  manufacturer,  etc.— failure  to  make— false 
declarations.]  That  every  manufacturer  or  maker  of  any  of  the  articles 
or  commodities  provided  for  in  Schedule  B,  or  his  foreman,  agent,  or  super- 
intendent shall  at  the  end  of  each  and  every  month  make,  sign,  and  file  with 
the  collector  of  internal  revenue  for  the  district  in  which  he  resides  a  decla- 
ration in  writing  that  no  such  article  or  commodity  has,  during  such  pre- 
ceding month  or  time  when  the  last  declaration  was  made,  been  removed,  or 
carried,  or  sent,  or  caused  or  suffered  or  known  to  have  been  removed, 
carried,  or  sent  from  the  premises  of  such  manufacturer  or  maker  other 
than  such  as  have  been  duly  taken  account  of  and  charged  with  the  stamp 
tax,  on  pain  of  such  manufacturer  or  maker  forfeiting  for  every  refusal  or 
neglect  to  make  such  declaration  $100;  and  if  any  such  manufacturer 
or  maker,  or  his  foreman,  agent,  or  superintendent,  shall  make  any  false 
or  untrue  declaration,  such  manufacturer  or  maker,  or  foreman,  agent,  or 
superintendent  making  the  same  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  pay  a  fine  of  not  more  than  $500,  or  be  imprisoned 
not  more  than  six  months,  or  both,  at  the  discretion  of  the  court.  [38  Siat 
L.  758.] 

See  the  notes  to  section  5  of  this  Aot,  supra,  p.  2S4. 

Sec.  21.  [Stamp  taxee  when  attaching  to  articles  —  **  manufacturer  " 
defined  —  articles  of  foreign  manufacture  taxed.]  That  the  stamp  taxes 
prescribed  in  this  Act  on  the  articles  provided  for  in  Schedule  B  shall  attach 
to  all  such  articles  and  things  sold  or  removed  for  sale  thirty  days  after  the 
approval  of  this  Act.  Every  person,  except  as  otherwise  provided  in  this 
Act,  who  offers  or  exposes  for  sale  any  article  or  thing  provided  for  in  said 
Schedule  B,  whether  the  article  so  offered  or  exposed  is  of  foreign  manufac- 
ture and  imported  or  of  domestic  manufacture,  shall  be  deemed  the  manu- 
facturer thereof,  and  shall  be  subject  to  all  the  taxes,  liabilities,  and  penal- 
ties imposed  by  law  for  the  sale  of  articles  without  the  use  of  the  proper 
stamp  denoting  the  tax  paid  thereon ;  and  all  such  articles  of  foreign  manu- 
facture shall,  in  addition  to  the  import  duty  imposed  on  the  same,  be  subject 
to  the  stamp  tax  prescribed  in  this  Act :  Provided  further,  That  internal 
revenue  stamps  required  by  existing  law  on  imported  merchandise  shall  be 
affixed  thereto  and  canceled  at  the  expense  of  the  owner  or  importer  before 
the  withdrawal  of  such  merchandise  for  consumption,  and  the  Secretary  of 
the  Treasury  is  authorized  to  make  such  rules  and  regulations  as  may  be 
necessary  for  the  affixing  and  canceling  of  such  stamps,  not  inconsistent 
herewith.    [38  Stat.  L.  758.] 

See  the  notes  to  section  5  of  this  Act,  supra,  p.  284. 

Sec.  22.  [Preparation  and  distribution  of  stamps.]  That  the  Commis- 
sioner of  Internal  Revenue  shall  cause  to  be  prepared  and  distributed  for 
the  payment  of  the  taxes  prescribed  in  this  Act  suitable  stamps  denoting  the 
tax  on  the  document,  article,  or  thing  to  which  the  same  may  be  affixed,  and 
he  is  authorized  to  prescribe  such  method  for  the  cancellation  of  said  stamps, 
as  substituted  for  or  in  addition  to  the  method  provided  in  this  Act,  as  he 
may  deem  expedient.  The  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  is  authorized  to  procure  any  of 
the  stamps  provided  for  in  this  Act  by  contract  whenever  such  stamps  can 
not  be  speedily  prepared  by  the  Bureau  of  Engraving  and  Printing;  but 
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this  authority  shall  expire  on  the  first  day  of  November,  nineteen  hundred 
and  fifteen,  except  as  to  imprinted  stamps  furnished  under  contract,  author- 
ized by  the  CommiBsioner  of  Internal  Revenue.  That  the  adhesive  stamps 
used  in  the  payment  of  the  tax  levied  in  Schedules  A  and  B  of  this  Act  shall 
be  furnished  for  sale  by  the  several  collectors  of  internal  revenue,  who  shall 
sell  and  deliver  them  at  their  face  value  to  all  persons  applying  for  the 
same,  except  officers  or  employees  of  the  Internal-Revenue  Service:  Pro- 
vided, That  such  collectors  may  sell  and  deliver  such  stamps  in  quantities 
of  not  less  than  $100  of  face  value,  with  a  discount  of  one  per  centum, 
except  as  otherwise  provided  in  this  Act. 

See  the  notes  to  Bectioa  6  of  this  Act,  Hi/pra,  p.  2S4. 

SCHSDULB  A 
STAMP  TAXES 

[Bonds  —  debentures  —  certificates  of  indebtedness.]  Bonds,  debent- 
ures, or  certificates  of  indebtedness  issued  on  and  after  the  first  day  of 
December,  nineteen  hundred  and  fourteen,  by  any  association,  company, 
or  corporation,  on  each  $100  of  face  value  or  fraction  thereof,  5  cents,  and 
on  each  original  issue,  whether  on  organization  or  reorganization,  of  certifi- 
cates of  stock  by  any  such  association,  company,  or  corporation,  on  each 
$100  of  face  value  or  fraction  thereof,  5  cents,  and  on  all  sales,  or  agree- 
ments to  sell,  or  memoranda  of  sales  or  deliveries  or  transfers  of  shares  or 
certificates  of  stock  in  any  association,  company,  or  corporation,  whether 
made  upon  or  shown  by  the  books  of  the  association,  company,  or  corpora- 
tion, or  by  any  assignment  in  blank,  or  by  any  delivery,  or  by  any  paper 
or  agreement  or  memorandimi  or  other  evidence  of  transfer  or  sale,  whether 
entitling  the  holder  in  any  manner  to  the  benefit  of  such  stock,  or  to  secure 
the  future  payment  of  money  or  for  the  future  transfer  of  any  stock,  on 
each  $100  of  face  value  or  fraction  thereof,  2  cents :  Provided,  That  it  is 
not  intended  by  this  Act  to  impose  a  tax  upon  an  agreement  evidencing  a 
deposit  of  stock  certificates  as  collateral  security  for  money  loaned  thereon, 
which  stock  certificates  are  not  actually  sold,  nor  upon  such  stock  certificates 
so  deposited :  Provided  further,  That  in  case  of  sale  where  the  evidence  of 
transfer  is  shown  only  by  the  books  of  the  company  the  stamp  shall  be 
placed  upon  such  books;  and  where  the  change  of  ownership  is  by 
transfer  certificate  the  stamp  shall  be  placed  upon  the  certificate;  and 
in  cases  of  an  agreement  to  sell  or  where  the  transfer  is  by  delivery  of 
the  certificate  assigned  in  blank  there  shall  be  made  and  delivered  by 
the  seller  to  the  buyer  a  bill  or  memorandum  of  such  sale,  to  which  the 
stamp  shall  be  affixed;  and  every  bill  or  memorandum  of  sale  or  agree- 
ment to  sell  before  mentioned  shall  show  the  date  thereof,  the  name 
of  the  seller,  the  amount  of  the  sale,  and  the  matter  or  thing  to  which 
it  refers.  And  any  person  or  persons  liable  to  pay  the  tax  as  herein 
provided,  or  anyone  who  acts  in  the  matter  as  agent  or  broker  for  such 
person  or  persons,  who  shall  make  any  such  sale,  or  who  shall  in  pur- 
suance of  any  such  sale  deliver  any  such  stock,  or  evidence  of  the  sale 
of  any  such  stock  or  bill  or  memorandum  thereof,  as  herein  required,  with- 
out having  the  proper  stamps  affixed  thereto,  with  intent  to  evade  the  fore- 
going provisions  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
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eonTietion  thereof  shall  pay  a  fine  of  not  exceeding  $1,000,  or  be  imprisoned 
not  more  than  six  months,  or  both,  at  the  discretion  of  the  court. 

See  the  notes  to  section  6  of  this  Act,  supra,  p.  284. 


Act  of  June  13,  1898. —  For  cases  on 
schedule  A  of  the  Act  of  June  13,  1898, 
see  Nicol  v,  Ames,  (1899)  173  U.  S.  509, 
19  S.  Ct.  522,  43  U.  S.  (L.  ed.)  786; 
American  Express  Co.  v.  Michigan,  (1900) 
177  U.  8.  404,  20  S.  Ct.  696,  44  U.  S. 
(L.  ed.)  823;  Treat  v.  White,  (1901)  181 
U.  S.  2d4,  21  S.  Ct  611,  45  U.  S.  (L.  ed.) 
863;  Fairbanks  t?.  U.  S.,  (1901)  181  U.  S. 
283,  21  S.  Ot.  648,  46  U.  S.  (L.  ed.)  862; 
Thomas  v.  U.  S,,  { 1904)  192  U.  S.  363,  24 
S.  Ct.  305,  48  U.  S.  (L.  ed.)  481,  affirming 
(1902)  116  Fed.  207;  Nicol  t\  Ames, 
(1898)  89  Fed.  144;  Crawford  v.  Hubbell, 

(1898)  89  Fed.  961;  Farmers'  Loan,  etc., 
Co.  V.  Council  Bluffs  Gas,  etc.,  Co.,  ( 1898) 
90  Fed.  806;  Kirk  v.  Western  Union  Tel. 
Co.,  (1899)  90  Fed.  809;  Central  Trust 
Co.  of  New  York  v.  Columbus,  etc.,  R.  Co., 

(1899)  92  Fed.  919;  U.  S.  v.  Wells,  (1898) 
96  Fed.  836;  Waterhouse  r.  Rock  Island 
Alaska  Min.  Co.,  ( C.  C.  A.  1899 )  97  Fed. 
466,  38  C.  C.  A.  281;  Johnson  v.  Wells, 

(1899)  98    Fed.    3;    Mastin    v.    Mastin, 

(1900)  99  Fed.  435;  Stimeman  1;.  Smith, 
(C.  C.  A.  1900)  100  Fed.  600,  40  C.  C.  A. 
681 ;  White  v.  Treat,  ( 1900)  100  Fed.  290; 
Warwick  v.  Bettman,  (1900)  102  Fed. 
127;  Trammell  i?.  Dinsmore,  (1900)  102 
Fed.  794;  U.  S.  v.  Ambrosini,  (1899)  105 
Fed.  239;  McClain  v.  Fleshman,  (C.  C.  A. 

1901)  106  Fed.  880,  46  C.  C.  A.  16; 
Tolman  «.  Treat,  (1901)  106  Fed.  679; 
Bettman  v.  Warwidc,  (C.  C.  A.  1901)  108 
Fed.  46,  47  C.  C.  A.  185;  Merchants' 
Warehouse  Co.  i?.  McClain,  (1902).  112 
Fed.    787;    Treat   t\    Tolman,    (C.   C.   A. 

1902)  113  Fed.  892,  61  C.  C.  A.  622; 
U.  S.  17.  Thomas,  (1902)  116  Fed.  207; 
McKally  v.  Field,   (1902)    119  Fed.  445; 


Simpson  v.  Treat,  (1904)  126  Fed.  1003; 
Wheaton  v.  Weston,  (1903)  128  Fed.  151; 
Wright  17.  Michigan  Cent.  R.  Co.,  (C.  C. 
A.  1^04)  130  Fed.  843,  65  C.  C.  A.  327; 
Municipal  Tel.,  etc.,  Co.  r.  Ward,  (1904) 
133  Fed.  70,  affirmed  (C.  C.  A.  1905)  138 
Fed.  1006,  70  C.  C.  A.  284;  U.  S.  v.  Cham- 
berlain, (1907)  156  Fed.  881,  84  C.  C.  A. 
461,  13  Ann.  Cas.  720;  Eldridge  v.  War.;, 
(1909)  174  Fed.  402,  98  C.  C.  A.  619, 
affirming  (1907)  155  Fed.  263;  (1898) 
22  Op.  Atty.-Gen.  134;  (1898)  22  Op. 
Atty.-Gen.  168;  (1898)  22  Op.  Atty.-Gen. 
178;      (1898)     22    Op.     Atty.-Gen.     192; 

(1898)  22  Op.  Atty.-Gen.  270;  (1899)  22 
Op.  Atty.-Gen.  318;  (1899)  22  Op.  Atty.- 
Gen.  376;   (1899)  22  Op.  Atty.-Gen.  447; 

(1899)  22  Op,  Atty.-Gen.  631;  (1900)  23 
Op.  Atty.-Gen.  4;  (1900)  23  Op.  Atty.- 
Gen.     54;    (1900)   23  Op.  Atty.-Gen.  139; 

(1900)  23  Op.  Atty.-Gen.  211;  (1902)  23 
Op.  Atty.-Gen.  615;  (1902)  24  Op.  Atty.- 
Gen.  44;  Oliver  v,  Dougherty,  (Ariz. 
1902)  68  Pac.  553;  People  v.  Wells, 
(1902)  135  Cal.  603,  64  Pac.  702,  67  Pac. 
895;  U.  S.  Express  Co.  v.  People,  (1902) 
195  111.  155,  62  N.  E.  825;  Harvey  v.  Wie- 
land,  (1902)  115  la.  564,  88  N.  W.  1077; 
Steeley  v.  Steeley,  (Ky.  1901)  64  S.  W. 
642;  Wade  v.  Curtis,  (1902)  96  Me.  309, 
62  Atl.  762;  Ebert  v.  Gitt,  (1902)  95  Md. 
186,  62  Atl.  900;  Atty.-Gen.  i\  American 
Express  Co.,  (1898)  118  Mich.  682,  77 
N.  W.  317;  Moultham  v.  Apking,  (1902) 
64  Nebr.  378,  89  N.  W.  1051;  Kennedy  v, 
Roundtree,  ( 1901 )  59  S.  C.  324,  37  S.  E. 
942,  82  A.  S.  R.  841;  Dawson  t?.  McCarty, 
(1899)  21  Wash.  314,  57  Pac.  816,  75 
A.  S.  R.  841. 


[Sale,  etc.,  of  products  or  merchandise.]  Upon  each  sale,  agreement  of 
sale,  or  agreement  to  sell,  any  products  or  merchandise  at  any  exchange, 
or  board  of  trade,  or  other  similar  place,  either  for  present  or  future  deliv- 
ery, for  each  $100  in  value  of  said  sale  or  a^eement  of  sale  or  agreement 
to  sell,  1  cent,  and  for  each  additional  $100  or  fractional  part  thereof  in 
excess  of  $100,  1  cent :  Provided,  That  on  every  sale  or  agreement  of  sile 
or  agreement  to  sell  as  aforesaid  there  shall  be  made  and  delivered  by  the 
seller  to  the  buyer  a  bill,  memorandum,  agreement,  or  other  evidence  of 
such  sale,  agreement  of  sale,  or  agreement  to  sell,  to  which  there  shall  be 
affixed  a  lawful  stamp  or  stamps  in  value  equal  to  the  amount  of  the  tax 
on  such  sale.  And  every  such  bill,  memorandum,  or  other  evidence  of  sale 
or  agreement  to  sell  shall  show  the  date  thereof,  the  name  of  the  seller,  the 
amount  of  the  sale,  and  the  matter  or  thing  to  which  it  refers;  and  any 
person  or  persons  liable  to  pay  the  tax  as  herein  provided,  or  anyone  who 
acts  in  the  matter  as  agent  or  broker  for  such  person  or  persons,  who  shall 
make  any  such  sale  or  agreement  of  sale,  or  agreement  to  sell,  or  who  shall, 
in  pursuance  of  any  such  sale,  agreement  of  sale,  or  agreement  to  sell, 
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deliver  any  such  products  or  merchandise  without  a  bill,  memorandum,  or 
other  evidence  thereof  as  herein  required,  or  who  shall  deliver  such  bill, 
memorandum,  or  other  evidence  of  sale,  or  agreement  to  sell,  without  hav- 
ing the  proper  stamps  affixed  thereto,  with  intent  to  evade  the  foregoing 
provisions,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  pay  a  fine  of  not  exceeding  $1,000,  or  be  imprisoned  not  more 
than  six  months,  or  both,  at  the  discretion  of  the  court. 

That  no  bill,  memorandum,  agreement,  or  other  evidence  of  such  sale, 
or  agreement  of  sale,  or  agreement  to  sell,  in  case  of  products  or  mer- 
chandise actually  delivered  at  the  time  of  sale  or  while  in  vessel,  boat,  or 
car,  and  actually  in  course  of  transportation,  shall  be  subject  to  this  tax, 
provided  such  bill,  memorandum,  agreement,  or  other  evidence  of  such  sale, 
or  agreement  of  sale,  or  agreement  to  sell  shall  be  accompanied  by  bills  of 
lading  or  vouchers  showing  that  the  said  products  are  actually  in  course  of 
transportation  as  aforesaid. 

See  the  notes  to  section  6  of  this  Act,  supra,  p.  284. 

[Promissory  notes.]  Promissory  notes,  except  bank  notes  issued  for 
circulation,  and  for  each  renewal  of  the  same,  for  a  sum  not  exceeding  $100, 
2  cents ;  and  for  each  additional  $100  or  fractional  part  thereof  in  excess  of 
$100,  2  cents. 

See  the  notes  to  section  6  of  this  Act,  supra,  p.  284. 

R.  S.  sec.  34z8  (repealed  as  noted  under  1875,  ch.  127,  (  6,  18  Stat.  L.  340.     See 

section  6  of  this  Act,  aupra,  p.  285)   im-  Pugh  t\  McCormick,  (1871)  14  Wall.  361, 

posed  a  tax  on  bank  checks,  drafts  and  20  U.  S.    (L.  ed.)    789;   U.   S.  v,  Mann, 

orders.  The  Act  of  June  30,  1864,  ch.  173,  (1877)    95  V.  S.  580,  24  U.  S.    (L.  ed.) 

i  151,  13  Stat.  L.  298,  from  which  the  sec-  £31;  Fairbanks  v.  U.  S.,  (1901)  181  U.  S. 

tion  was  derived,  was  specifically  amended  283,  21  S.  Ct.  648,  45  U.  S.  (L.  ed.)  862; 

by  Act  of  Feb.  8,  1875,  ch.  36,  §   15,  18  (1874)    14  Op.  Atty.-Gen.  635;   (1899)  22 

Stat.  L.  310,  and  an  additional  amend-  Op.  Atty.-Gen.  568. 
ment  was  made  by  the  Act  of  March  3, 

[Bills  of  lading,  etc.]  Express  and  freight:  It  shall  be  the  duty  of 
every  railroad  or  steamboat  company,  carrier,  express  company,  or  corpo- 
ration or  person  whose  occupation  is  to  act  as  such,  to  issue  to  the  shipper 
or  consignor,  or  his  agent,  or  person  from  whom  any  goods  are  accepted  for 
transportation  where  a  charge  exceeding  5  cents  is  made  a  bill  of  lading, 
manifest,  or  other  evidence  of  receipt  and  forwarding  for  each  shipment 
received  for  carriage  and  transportation,  whether  in  bulk  or  in  boxes, 
bales,  packages,  bundles,  or  not  so  inclosed  or  included ;  and  such  shipper, 
consignor,  agent,  or  person  shall  duly  attach  and  cancel,  as  is  in  this  Act 
provided,  to  each  of  said  bills  of  lading,  manifests,  or  other  memorandum, 
a  stamp  of  the  value  of  1  cent:  Provided,  That  a  consignment  of  news- 
papers to  any  one  point  or  to  diflferent  points  by  the  same  train  or  convey- 
ance when  inclosed  in  one  general  bundle  at  the  point  of  shipment  shall 
be  considered  as  one  shipment,  and,  in  lieu  of  a  bill  of  lading  therefor,  the 
publisher  of  such  newspaper  shall  file  on  or  before  the  fifteenth  day  of  each 
month  with  the  collector  of  internal  revenue  for  the  district  in  which  such 
newspaper  is  published  a  report  under  oath  showing  the  number  of  such 
shipments  during  the  preceding  month  to  which  report  such  publisher  shall 
affix  and  cancel  stamps  equal  in  value  to  1  cent  for  each  shipment  so 
reported:    Provided  further ,  That  the  report  herein  required  shall  not 
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include  shipments  of  newspapers  delivered  to  points  within  the  eoiinty  in 
which  the  same  are  published.  Any  failure  to  issue  such  bill  of  lading, 
manifest,  or  other  memorandum,  as  herein  provided,  shall  subject  such 
railroad  or  steamboat  company,  carrier,  express  company,  or  corporation 
or  person  to  a  penalty  of  $50  for  each  offense. 

See  the  notes  to  section  5  of  this  Act,  •upro,  p.. 284. 

[Telegraph  and  telephone  messages.]  Telegraph  and  telephone  mes- 
sages: It  shall  be  the  duty  of  every  person,  firm,  or  corporation  owning 
or  operating  any  telegraph  or  telephone  line  or  lines  to  make  within  thirty 
days  after  the  expiration  of  each  month  a  sworn  statement  to  the  collector 
of  internal  revenue  in  each  of  their  respective  districts,  stating  the  number 
of  dispatches,  messages,  or  conversations  originated  at  each  of  their  respec- 
tive exchanges,  toll  stations,  or  o£Sces,  and  transmitted  thence  over  their 
lines  during  the  preceding  month  for  which  a  charge  of  15  cents  or  more 
was  imposed,  and  for  each  of  such  messages  or  conversations  the  said  per- 
son, firm,  or  corporation  shall  collect  from  the  person  paying  for  the 
message  or  conversation  a  tax  of  1  cent  in  addition  to  the  regular  charges 
for  the  message  or  conversation,  which  tax  the  said  person,  firm,  or  cor- 
poration shall  in  turn  pay  to  the  said  collector  of  internal  revenue  of  their 
respective  districts ;  Provided,  That  only  one  payment  of  said  tax  shall  be 
required,  notwithstanding  the  lines  of  one  or  more  persons,  firms,  or  cor- 
porations shall  be  used  for  the  transmission  of  each  of  said  messages  or 
conversations:  Provided  further,  That  the  messages  or  dispatches  of  the 
officers  and  employees  of  any  telegraph  or  telephone  company  concerning 
the  affairs  and  service  of  the  company,  and  like  messages  or  dispatches  of 
the  officials  and  employees  of  railroad  companies  sent  over  the  wires  on  their 
respective  railroads  shall  be  exempt  from  this  requirement :  And  provided 
further,  That  messages  of  officers  and  employees  of  the  Government  on 
official  business  shall  be  exempt  from  the  taxes  herein  imposed  upon 
telegraphic  and  telephonic  messages. 

See  the  notes  to  section  5  of  this  Act,  9upra,  p.  284. 

Act  of  June  13,  zSgS,  §  18,  provided  for  that   a   telegraph   company   agreeing  to 

a  stamp  tax  on  telegraph  messages.    This  transmit  a  telegraph  message  to  which  the 

section  was  directly   repealed  by  Act  of  sender  had  not  attached  the  revenue  stamp 

March  2,  1001,  ch.  806,  $  13,  31  Stat.  L.  required  by  this  section,  notwithstanding 

940,  and  also  by  Act  of  April  12,  1902,  di.  that  the  Act  prohibited  under  penalty  a 

500,   S   7,  32  Stat.  L.   07.     See  Kirk  v,  company    from    transmitting    a   message 

Western  Union  Tel.  Co.,   (1899)    90  Fed.  without  an  adhesive  stamp  being  affixed, 

809;   Western  Union  Tel.  Co.  v.  Henley,  was  not  liable  for  the  negligent  or  inten- 

(1901)   157  Ind.  90,  60  N.  E.  682.  tional  failure  to  transmit  and  deliver  the 

Liability  of  telegraph  company  for  fail-  same.    Western  Union  Tel.  Co.  v.  Young, 

ure  to  transmit  unstamped  message.— Un-  (1902)  138  Ala.  240,  36  So.  374. 
der  the  Act  of  June  13,  1S9S,  it  was  held 

[Bonds.]  Bond :  For  indemnifying  any  person  or  persons,  firm,  or  cor- 
poration who  shall  have  become  bound  or  engaged  as  surety  for  the  pay- 
ment of  any  sum  of  money,  or  for  the  due  execution  or  performaiice  of  the 
duties  of  any  office  or  position,  and  to  account  for  money  received  by  virtue 
thereof,  and  all  other  bonds  of  any  description,  except  such  as  may  be 
required  in  legal  proceedings,  not  otherwise  provided  for  in  this  schedule, 
50  cents. 

See  the  notes  to  section  5  of  this  Act,  supra,  p.  284. 
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[Oertiflcates.]  Certificate  of  profits,  or  any  certificate  or  memorandum 
showing  an  interest  in  the  property  or  accumulations  of  any  association, 
company,  or  corporation,  and  on  all  transfers  thereof,  on  each  $100  of  face 
Talue  or  fraction  thereof,  2  cents. 

Certificate:  Any  certificate  of  damage,  or  otherwise,  and  all  other  cer- 
tificates or  documents  issued  by  any  port  warden,  marine  surveyor,  or  other 
person  acting  as  such,  25  cents. 

Certificate  of  any  description  required  by  law  not  otherwise  specified  in 
this  Act,  10  cents. 

See  the  notes  to  section  5  of  this  Act,  supra,  p.  264. 


Certificates  used  by  the  United  States 
in  the  exercise  of  its  soyemmental  func- 
tions are  exempt  from  the  stamp  tax. 
In  some  cases  however  it  is  difficult  to 
draw  the  line  as  to  what  is  and  what  is 
not  a  governmental  function.  In  re  Haw- 
lev,  (S.  D.  N.  Y.  1916)  220  Fed.  372, 
wherein  the  court  expressed  the  view, 
that  where  a  private  individual  applies  to 
a  judges  referee  in  bankruptcy  or  clerk  for 
a  certificate  that  a  certain  instrument  is 
a  copy,  and  it  does  not  appear  that  it  is 
to  be  used  for  any  governmental  purpose, 


it  is  taxable  under  the  provisions  of  the 
Act,  but  a  oertiflcate  which  is  required  to 
enable  some  officer  of.  the  court  to  exercise 
his  functions  or  to  do  some  act  connected 
with  the  administration  of  the  government 
is  exempt.  This  would  apply  to  certified 
copies  of  pctpers  necessarilv  required  by 
receivers.  The  court  held  that  a  referee 
in  bankruptcy  properly  refused  to  certify 
that  an  order  approving  the  bond  of  the 
trustee  was  a  correct  copy  of  the  one  on 
file,  unless  there  was  attached  to  such  cer- 
tificate a  ten-cent  internal  revenue  stamp. 


[Brokers'  notes,  etc.]  Contract:  Broker's  note,  or  memorandum  of 
sale  of  any  goods  or  merchandise,  stocks,  bonds,  exchange,  notes  of  hand, 
real  estate,  or  property  of  any  kind  or  description  issued  by  brokers  or 
persons  acting  as  such,  for  each  note  or  memorandum  of  sale,  not  otherwise 
provided  for  in  this  Act,  10  cents. 

See  the  notes  to  section  5  of  this  Act,  supra,  p.  284. 

[Oonveyances,  etc.]  Conveyance :  Deed,  instrument,  or  writing,  whereby 
any  lands,  tenements,  or  other  realty  sold  shall  be  granted,  assigned,  trans- 
ferred, or  otherwise  conveyed  to,  or  vested  in,  the  purchaser  or  purchasers, 
or  any  other  person  or  persons,  by  his,  her,  or  their  direction,  when  the  con- 
sideration or  value  of  the  interest  or  property  conveyed,  exclusive  of  the 
value  of  any  lien  or  encumbrance  thereon,  exceeds  $100  and  does  not  exceed 
$500,  50  cents;  and  for  each  additional  $500  or  fractional  part  thereof  in 
excess  of  $500,  50  cents:  Provided,  That  nothing  contained  in  this  para- 
graph shall  be  so  construed  as  to  impose  a  tax  upon  any  instrument  or 
writing  given  to  secure  a  debt. 

6ee  the  notes  to  section  5  of  this  Act,  supra,  p.  284. 


Deed  by  master  in  chancery. —  This  lan- 
guage is  amply  broad  enough  to  cover 
niariter*8  deetfs,  or  in  fact  any  deed  to 
land  made  pursuant  to  an  order  of  court 
by  an  oflicer  dul^  authorized,  unless  there 
is  some  reason  inherent  in  the  office  of  a 
special  master  in  chancery  or  other  court 
officer  empowered  to  make  the  sale  and 
sign  the  conveyance,  which  prevents  the 
operation  of  the  act.  Crawford  r.  New 
South  Farm,  etc.,  Co.,  (S.  D.  Fla.  1916) 
231  Fed.  909,  wherein  the  court  said: 
"  I  have  been  referred  to  the  case  of 
Stirneman  v.  Smith,   [C.  C.  A.  8th  Cir. 


1900]  100  Fed.  602,  40  C.  C.  A.  581,  as 
shedding  some  light  on  this  subject.  In 
that  case  (the  certificate  of  a  notary 
public  as  to  depositions)  the  court  iUwn 
use  language  comparing  a  notary  public 
performing  such  duties  to  a  '  referee,' 
*  examiner,*  or  *  master  in  chancery,' 
'  whoso  functions  are  clearly  judicial.' 
I  have  also  been  referred  to  Farmers' 
Loan,  etc.,  Co.  t*.  Council  Bluffs  Gas,  etc., 
Co.  [S.  D.  la.  1898]  90  Fed.  806,  where 
the  very  point  now  before  me  was  atl- 
judicated.  The  language  of  the  act  of 
1914,  in  so  far  as  the  question  now  being 
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considered^  is  identical  with  the  act  before 
the  court  in  the  last  mentioned  case.  And 
the  court  there  held  that  such  deed  re- 
quired the  proper  stamps  to  be  affixed. 
As  I  read  the  various  cases  deciding 
questions  relating  to  the  taxing  acts 
passed  by  the  Congress,  the  test  seems  to 
be  whether  the  act  inToives  the  perform- 
ance of  a  judicial  duty,  such  as  the  cer- 
tificate of  the  notary  to  the  depositions, 
etc.,  or  is  a  mere  ndnisterial  act.  Now 
it  does  not  appear  that  a  special  master 
appointed  to  make  a  sale  of  property  and 
execute  a  conveyance  to  same  is  perform- 
ing any  judicial  function  under  order  of 
the  court.  But,  it  is  said,  it  is  the  court 
making  the  sale  and  conveying  the  prop- 
erty through  its  master.  Would  Congress 
have  a  right  to  tax  a  proceeding  by  this 
court?  Is  this  such  taxation,  or  is  it  not 
a  taxation  on  the  litigants?  The  title 
sold  and  conveyed  is  the  title  of  the  de- 
fendant in  the  action,  not  the  title  held 
by  the  court  or  its  officer.  By  the  mas- 
ter's deed  only  the  title  possessed  by  the 
defendant  is  conveyed.  Instead  of  the  de- 
fendant actually  making  the  deed  (in 
which  case  stamps  would  clearly  have  to 
be  affixed),  his  title  is  conveyed  through 
the  nuister  to  the  purchaser  at  the  fore- 
closure sale.  On  principle  I  cannot  see 
that  this  should  make  the  stamps  require- 
ment of  the  act  inapplicable  to  master's 
deeds." 

Deed  by  referee  la  foredosore  sale. — 
A  person  purchasing  property  at  a  mort- 


gage foreclosure  sale  is  liable  for  a  stamp 
tax  by  virtue  of  the  deed  executed  by  the 
referee  at  the  sale,  for  a  person  buying  at 
a  judicial  sale  is  a  party  for  whose  use 
or  benefit  the  instrument  is  issued.  Home 
Title  Ins.  Co.  v,  Keith,  (B.  D.  N.  Y.  1916) 
2S0  Fed.  905,  wherein  the  court  said: 
"  The  transfer  ol  title  and  the  paper 
evidencing  that  transfer  is  issued  for  the 
use  and  benefit  of  the  person  who  gets  the 
title.  It  is  issued,  so  far  as  the  fore- 
closure suit  is  concerned,  because  the  stat- 
ute requires  it  and  as  evidence  of  the 
performance  of  the  necessary  steps  in  the 
action.  But  its  delivenr  as  a  deed  is 
solely  for  the  purpose  of  placing  a  mar- 
ketable title  in  the  vendee's  name,  and 
that  title  and  its  record  are  for  the  use 
of  the  vendee  within  the  meaning  of  the 
tax  law.  If  any  expense  is  rendered 
necessary  in  the  purchase  or  use  of  such 
stamps,  that  could  be  included  by  the 
referee  in  the  same  way  that,  if  the  referee 
found  it  necessary  to  use  postage  stamps 
for  the  conveyance  of  some  document  by 
mail,  he  could  include  the  purchase  of 
these  stamps.  His  so  doing  would  not 
impugn  or  impair  the  validity  of  the  law 
requiring  the  use  of  postage  stamps.  Nor 
does  the  fact  that  the  government  re- 
quires the  use  of  postage  stamps  on  mail 
matter  show  that  their  purchase  and  use 
by  a  referee  would  be  taxable  as  a  dis- 
bursement." 


[Entries  of  goods.]  Entry  of  any  goods,  wares,  or  merchandise  at  any 
customhouse,  either  for  consumption  or  warehousing,  not  exceeding  $100 
in  value,  25  cents;  exceeding  $100  and  not  exceeding  $500  in  value,  50 
cents ;  exceeding  $500  in  value,  $1, 

Entry  for  the  withdrawal  of  any  goods  or  merchandise  from  customs 
bonded  warehouse,  50  cents. 

•See  the  notes  to  section  5  of  this  Act,  auprQf  p.  284. 

[Insurance  polioies,  etc.]  Insurance :  Each  policy  of  insurance  or  other 
instrument,  by  whatever  name  the  same  shall  be  called,  by  which  insurance 
shall  be  made  or  renewed  upon  property  of  any  deseription  (including  rents 
or  profits) ,  whether  against  peril  by  sea  or  on  inland  waters,  or  by  fire  or 
lightning,  or  other  peril,  made  by  any  person,  asscjciation,  or  corporation, 
upon  the  amount  of  premium  charged,  orie-half  of  1  cent  on  each  dollar  or 
fractional  part  thereof :  Provided,  That  purely  cooperative  or  mutual  fire 
insurance  companies  or  associations  carried  on  by  the  members  thereof  solely 
for  the  protection  of  their  own  property  and  not  for  profit  shall  be  exempted 
from  the  tax  herein  provided:  And  provided  further,  That  policies  of 
reinsurance  shall  be  exempt  from  the  tax  herein  imposed  by  this  paragraph. 
Each  policy  of  insurance,  or  bond  or  obligation  of  the  nature  of  indemnity 
for  loss,  damage,  or  liability  issued,  or  executed,  or  renewed  by  any  person, 
association,  company,  or  corporation,  transacting  the  business  of  fidelity, 
employer's  liability,  plate  glass,  steam  boiler,  burglary,  elevatoi:,  automatic 
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sprinkler,  or  other  branch  of  insurance  (except  life,  personal  accident,  and 
health  insurance,  and  insurance  described  and  taxed  or  exempted  in  the  pre- 
ceding paragraph  and  excepting  also  workmen's  compensation  insurance 
carried  on  by  the  members  thereof  solely  for  their  own  protection  and  not 
for  profit),  and  each  bond  undertaking  or  recognizance,  conditioned  for  the 
performance  of  the  duties  of  any  office  or  position,  or  for  the  doing  or  not 
doing  of  anything  therein  specified,  or  other  obligation  of  the  nature  of 
indemnity,  and  each  contract  or  obligation  guaranteeing  the  validity  or 
legality  of  bonds  or  other  obligations  issued  by  any  State,  county,  munic- 
ipal, or  other  public  body  or  organization,  or  guaranteeing  titles  to  real 
estate  or  mercantile  credits  executed  or  guaranteed  by  any  liability,  fidelity, 
guarantee,  or  surety  company  upon  the  amount  of  premium  charged,  one- 
half  of  1  cent  on  each  dollar  or  fractional  part  thereof:  Provided,  That 
policies  of  reinsurance  shall  be  exempt  from  the  tax  herein  imposed  by  this 
paragraph. 

See  the  notes  to  section  5  of  this  Act,  wpra,  p.  284. 

[Passage  tickets.]  Passage  ticket,  for  each  passenger,  sold  in  the  United 
States  for  passage  by  any  vessel  to  a  foreign  port  or  place,  if  costing  not 
exceeding  $30,  $1 ;  costing  more  than  $30  and  not  exceeding  $60,  $3 ;  costing 
more  than  $60,  $5:  Provided,  That  such  passage  tickets,  costing  $10  or 
less,  shall  be  exempt  from  taxation. 

8ee  the  notes  to  section  5  of  this  Act,  supra,  p.  284. 

* 

[Powers  of  attorney — proxies.]  Power  of  attorney  or  proxy  for  voting 
at  any  election  for  officers  of  any  incorporated  company  or  association, 
except  religious,  charitable,  or  literary  societies,  or  public  cemeteries,  10 
cents. 

Power  of  attorney  to  sell  and  convey  real  estate,  or  to  rent  or  lease  the 
same,  to  receive  or  collect  rent,  to  sell  or  transfer  any  stock,  bonds,  scrip, 
or  for  the  collection  of  any  dividends  or  interest  thereon,  or  to  perform  any 
and  all  other  acts  not  hereinbefore  specified,  25  cents :  Provided,  That  no 
stamps  shall  be  required  upon  any  papers  necessary  to  be  used  for  the  col- 
lection of  claims  from  the  United  States  for  pensions,  back  pay,  bounty,  or 
for  property  lost  in  the  military  or  naval  service. 

8ee  the  notes  to  section  5  of  this  Act,  supra,  p.  284. 


Power  of  Attorney  la  bankruptcy  pro- 
ceeding.—  This  clause  is  broad  enough  to 
cover  all  powers  of  attorney.  The  words 
**  or  to  perform  any  and  all  other  acta  not 
hereinbefore  specified  "  were  not  intended 
to  relate  only  to  the  specific  powers  enu- 
merated in  the  prior  clauses.  Thus,  it 
ha8  been  held  that  a  general  letter  of 
attorney  in  the  usual  official  form,  author- 
izing the  attorney  in  fact  to  attend  meet- 
ings of  the  creditors  of  the  bankrupt  and 
vote  thereat  for  trustee,  or  for  any  other 
proposal  or  resolution  that  may  be  sub- 
mitted under  the  Act,  to  accept  any  com- 
position proposed  by  the  bankrupt,  and  to 
receive  payment  of  any  dividends  or 
money  due  under  any  composition,  etc., 
was   properly    refused   by   the   referee   in 


bankruptcy  unless  the  25-cent  internal 
revenue  stamp  was  affixed  to  said  letter  of 
attorney.  In  re  Hawley,  (S.  D.  N.  Y. 
1915)  220  Fed.  372.  See  to  the  same 
effect  In  re  Capitol  Trading  Co.,  (N.  D. 
N.  Y.  1916)  229  Fed.  806,  wherein  the 
court  said :  "  I  see  no  room  for  except- 
ing from  the  operation  of  this  act  powers 
or  letters  of  attorney  authorizing  attor- 
neys in  fact  to  act  for  their  principal  in 
suits  at  law  or  in  bankruptcy  proceedings. 
If  not  stamped,  the  power  or  letter  of 
attorney  cannot  be  filed  and  used,  whether 
necessary  or  unnecessary.  If  necessary,  it 
must  be  stamped  and  presented.  If  un- 
necessary-, then,  of  course,  its  execution 
and  presentation  is  not  required.  How- 
ever, such  a  paper  is  not  exempt  from  the 
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ftamp  duty  or  stamp  tax  when  executed 
and  presented,  even  if  its  execution  and 
presentation  is  not  required  by  law.  This 
proposition  is  covered  by  the  decision  of 
Judge  Hand  (In  re  Hawley,  [S.  D.  N.  Y. 
1916]  220  Fed.  372),  and  it  is  there 
stated:  '  The  opinion  which  I  am  about  to 
express  is  concurred  in  by  the  four  judges 
of  this  court.  We  think  the  decision  of 
the  referee  was  correct  in  both  instances.' 
This  would  mean  that  Judges  Learned, 
Hand,  Mayer  and  Hough  concur  in  the 
holding.  I  do  not  think  that  Tolman  v. 
Treat,  [S.  D.  N.  Y.  1901]  106  Fed.  679, 
is  to  the  contrary.  If  the  instruments 
executed  by  Mrs.  Stewart  and  the  other 
creditors,  authorizing  the  persons  named 
therein  to  vote  for  trustee,  are  to  be  re- 
garded merely  as  written  retainers  au- 
thorizing an  attorney  at  law  to  appear  in 
bankruptcy  court  on  behalf  of  their 
clients  and  take  certain  steps  in  the  liti- 
gation which  come  within  the  ordinary 
powers  of  an  attorney  at  law,  then  we 
have  a  mere  written  retainer,  and  not 
m'hat  is  ordinarily  understood  to  be  '  a 
power  of  attorney.'  If  it  had  been  the 
purpose  of  Congress  to  exempt  powers  of 
attorney  or  letters  of  attorneys  given  to 


attorneys  at  law,  authorizing  them  to  do 
certain  things  in  bankruptcy  proceedings, 
I  think  the  exception  would  have  been 
made.  The  practice  of  requiring  creditors 
in  bankruptcy  proceedings  to  produce 
powers  of  attorney  authorizing  attorneys 
at  law  to  vote  for  trustee  has  been  well 
understood  for  many  years.  If  the  afiix- 
ing  of  a  stamp  to  such  powers  of  attor- 
ney is  deemed  burdensome,  the  remedy  is 
in  applying  to  Congress  for  an  amendment 
to  the  language  of  Schedule  A  above  quoted. 
Congress  did  provide  that  no  stamps  shall 
be  required  upon  papers  necessary  to  be 
used  for  the  collection  of  claims  from  the 
United  States  for  pensions,  back  pay, 
bounty,  or  for  property  lost  in  the  mili- 
tary or  naval  service.  This  demonstrates 
that  the  question  of  proper  exceptions 
from  the  provisions  of  the  act  was  con- 
sidered by  Congress.  It  cannot  be 
assumed  that  the  ordinary  powers  of  at- 
torney used  in  bankruptcy  proceedings 
were  not  within  the  contemplation  of  the 
lawmaking  body.  I  am  constrained  to 
hold  that  the  decision  of  the  referee  in 
refusing  to  file  the  powers  of  attorney 
presented  to  him  and  which  did  not  bear 
the  proper  stamp  was  correct." 


[Protests.]  Protest :  Upon  the  protest  of  every  note,  bill  of  exchange, 
acceptance,  check  or  draft,  or  any  marine  protest,  whether  protested  by  a 
notary  public  or  by  any  other  officer  who  may  be  authorized  by  the  law  of 
any  State  or  States  to  make  such  protest,  25  cents. 

See  the  notes  to  section  6  of  this  Act,  supra,  p.  284. 

[Parlor  car  seats  —  sleeping  car  berthB.]  Every  seat  sold  in  a  palace 
or  parlor  car  and  every  berth  sold  in  a  sleeping  car,  1  cent,  to  be  paid  by 
the  company  selling  the  same. 

See  the  notes  to  section  5  of  this  Act,  supra,  p.  284. 


Schedule  B 

[Perftunery,  cosmetics,  etc.]  Perfumery  and  cosmetics  and  other  similar 
articles:  For  and  upon  every  packet,  box,  bottle,  pot,  phial,  or  other 
inclosure  containing  any  essence,  extract,  toilet  water,  cosmetic,  vaseline, 
petrolatum,  hair  oil,  pomade,  hair  dressing,  hair  restorative,  hair  dye,  tooth 
wash,  dentifrice,  tooth  paste,  aromatic  cachous,  or  any  similar  substance  or 
article,  by  whatsoever  name  the  same  heretofore  have  been,  now  are,  or 
may  hereafter  be  called,  known,  or  distinguished,  used,  or  applied  as  per- 
fiunes  or  as  cosmetics,  and  sold  or  removed  for  consumption  and  sale  in  the 
United  States,  where  such  packet,  box,  bottle,  pot,  phial,  or  other  inclosure, 
with  its  contents,  shall  not  exceed  at  the  retail  price  or  value  the  sum  of  5 
cents,  one-eighth  of  1  cent. 

Where  such  packet,  box,  bottle,  pot,  phial,  or  other  inclosure,  with  its 
contents,  shall  exceed  the  retail  price  or  value  of  5  cents,  and  shall  not 
exceed  the  retail  price  or  value  of  10  cents,  two-eighths  of  1  cent. 
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Where  such  packet,  box,  bottle,  pot,  phial,  or  other  inclosure,  with  its 
contents,  shall  exceed  the  retail  price  or  value  of  10  cents  and  shall  not 
exceed  the  retail  price  or  value  of  15  cents,  three-eights  of  1  cent. 

Where  such  packet,  box,  bottle,  pot,  phial,  or  other  inclosure,  with  its 
contents,  shall  exceed  the  retail  price  or  value  of  15  cents  and  shall  not 
exceed  the  retail  price  or  value  of  25  cents,  five-eighths  of  1  cent.  And 
for  each  additional  25  cents  of  retail  price  or  value  or  fractional  part 
thereof  in  excess  of  25  cents,  five-eighths  of  1  cent. 

See  the  notes  to  section  6  of  this  Act,  8upra,  p.  2S4. 

R.  S.  tec.  341^  (repealed  as  noted  under  sec  U.  S.  r.  Stubbs,  (1808)  91  Fed.  608; 

section  6  of  this  Act,  supra,  p.  285)    im-  J.   Ellwood   Loe  Co.  f.   McClain,    (1001) 

posed  a  tax  on  medicines,  etc.,  mentioned  106  Fe<l.  164;  U.  S.  r.  J.  D.  ller  Brewinfj 

in  schedule  A.     See  Ferguson  v.  Arthur,  Co.,    (C.   C.   A.    1003)    121    Fwl.   41,   57 

(1886)    117  U.  S.  482,  6  S.  Ct.  861,  20  C.  C.  A.  381;  Johnson  r.  Rutan,   (1003) 

U.   S.    (L.  ed.)    070;    U.   S.   r.  Diamond  122   Fed.   002;    Taylor   r.   Treat,    (1007) 

Match  Co.,  (1886)  30  Fed.  108;  Diamond  153  Fed.  656,  affirmed    (C.   C.  A.   1008) 

Match  Co.  V.  U.  S.,  (1SS7)  31  Fed.  273.  166  Fed.  1021,  01  C.  C.  A.  330;  Johnson  V, 

.  Act  of  June   13,   1898.-— For   cases  on  Herold,  (1007)   161  Fed.  503. 
schedule  B  of  the  Act  of  June  13,  1808, 

[Chewing  gnm,  etc.]  Chewing  gum  or  suhstitutes  therefor:  For  and 
upon  each  box,  carton,  jar,  or  other  package  containing  chewing  gum  of  not 
more  than  $1  of  actual  retail  value,  4  cents ;  if  exceeding  $1  of  retail  value, 
for  each  additional  dollar  or  fractional  part  thereof,  4  cents;  under  such 
regulations  as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  may  prescribe. 

See  the  notes  to  section  6  of  this  Act,  supra^  p.  284. 

[Articles  on  hand,  etc.]  That  all  articles  and  preparations  provided  for 
in  this  schedule  which  are  in  the  hands  of  manufacturers  or  of  wholesale 
or  retail  dealers  on  and  after  December  first,  nineteen  hundred  and  four- 
teen, shall  be  subject  to  the  payment  of  the  stamp  taxes  herein  provided 
for,  but  it  shall  be  deemed  a  compliance  with  this  Act  as  to  such  articles 
on  hand  in  the  hands  of  wholesale  or  retail  dealers  as  aforesaid  who  are  not 
the  manufacturers  thereof  to  affix  the  proper  adhesive  tax  stamp  at  the  time 
the  packet,  box,  bottle,  pot,  or  phial,  or  other  inclosure  with  its  contents  is 
sold  at  retail. 

See  the  notes  to  section  5  of  this  Act,  supra,  p.  284. 

[Drawback.]  There  shall  be  an  allowance  of  drawback  on  articles  men- 
tioned in  Schedule  B  of  this  Act  on  which  any  internal-revenue  tax  shall 
have  been  paid,  equal  in  amount  to  the  stamp  tax  paid  thereon,  and  no 
more,  when  exported,  to  be  paid  by  the  warrant  of  the  Secretary  of  the 
Treasury  on  the  Treasurer  of  the  United  States,  out  of  any  money  arising 
from  internal  taxes  not  otherwise  appropriated :  Provided,  That  no  allow- 
ance of  drawback  shall  be  made  for  any  such  articles  exported  prior  to  the 
date  this  Act  becomes  effective.  The  evidence  that  any  such  tax  has  been 
paid  as  aforesaid  shall  be  furnished  to  the  satisfaction  of  the  Commissioner 
of  Internal  Revenue  by  the  person  claiming  the  allowance  of  drawback,  and 
the  amount  shall  be  ascertained  under  such  regulations  as  shall  be  prescribed 
from  time  to  time  by  said  commissioner,  with  the  approval  of  the  Secretary 
of  the  Treasury.    [38  Stat  L.  758-764.] 

See  the  notes  to  section  5  of  this  Act,  supra,  p.  284. 
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Sec.  23.  [Provisioiui  of  other  Acts  extended  to  this  Act — records  and 
returns  —  acconnting  —  evading  taxes  —  penalty.]  That  all  administra- 
tive,  special,  or  stamp  provisions  of  law,  including  the  law  relating  to  the 
assessment  of  taxes,  so  far  as  applicable,  are  hereby  exteiided  to  and  made 
a  part  of  this  Act,  and  every  person,  firm,  company,  corporation,  or  associa- 
tion liable  to  any  tax  imposed  by  this  Act,  or  for  the  collection  thereof,  shall 
keep  such  records  and  render,  under  oath,  such  statements  and  returns, 
and  shall  comply  with  such  regulations  as  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may  from 
time  to  time  prescribe,  and  every  such  person,  firm,  company,  corporation, 
or  association  who  evades  or  attempts  to  evade  any  of  the  taxes  imposed 
by  this  Act,  or  shall  fail  to  truly  account  for  and  pay  all  taxes  collected 
by  them  under  this  Act,  or  any  regulations  issued  thereunder,  shall  be  sub- 
ject to  a  penalty  of  double  the  amount  of  the  taxes  evaded  or  attempted  to  be 
evaded  or  unlawfully  withheld,  to  be  assessed  and  collected  as  other  penal- 
ties incurred  under  internal-revenue  laws  are  assessed  and  collected;  and 
for  the  expense  connected  with  the  assessment  and  collection  of  the  taxes 
provided  by  this  Act  there  is  hereby  appropriated  $200,000,  or  so  much 
thereof  as  may  be  required,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated ;  $170,000  to  be  added  to  and  made  a  part  of  the  appro- 
priations for  * '  salaries  and  expenses  of  collection  of  internal  revenue,  nine- 
teen hundred  and  fifteen;  and  $30,000  to  the  appropriation  for  paper  for 
internal-revenue  stamps,  nineteen  hundred  and  fifteen/'    [38  Stat.  L.  764.] 

See  the  notes  to  section  5  of  this  Act,  supra,  p.  284. 

Act  of  June  13,  xSqS,  §  31,  provided  as  lected,  and  paid  upon  the  execution  of  a 
follows :'' That  all  administrative,  special,  conveyance,  was  given  by  section  31  of 
or  stamp  provisions  of  law,  including  the  that  Act,  making  applicable  all  admin- 
laws  in  relation  to  the  assessment  of  istrative,  special,  or  stamp  provisions  of 
taxes  not  heretofore  specifically  repealed  law,  including  the  laws  in  relation  to  the 
are  hereby  made  applicable  to  this  Act.**  assessment  of  taxes  not  heretofore  specifl- 

It   was   held    thiat    the    provisions    of  callv  repeal^,  which  must  comprehend  the 

R.  S.  sec.  3447,  infra,  p.  3(w,  were  made  authority  conferred  by  R.   S.   sec.   3213 

applicable  by  this  section  to  the  method  of  (vol.  3,  p.  1025),  to  sue  for  and  recover 

assessment  and  coUection  of  tax  imposed  taxes  in  the  name  of  the  United  States 

by  section  27  of  the  Act.    Spredcels  Sugar  in    any    proper    form    of    action,   before 

Refining  Co.  v.  M'Olahi,  (1001)  100  Fed.  any    federal    Circuit    or   District    Court 

76.  for  the  district  within  which  the  liability 

Express    statutory    authority    for    an  is   incurred,    or    where    the    party    from 

action  by  the  UnitiBd  States  to  recover  whom    such  tax  is   due  resides.     U.   S. 

the  stamp  tax  which,  under  section  6  of  v.  Chamberlain,    (1911)    219  U.  S.  250, 

the  Act  of  1898,  was  to  be  levied,  col-  31   S.   Ct.   155,  55   U.  S.    (L.  ed.)    204. 

Sec.  24.  [Effect — redemption  of  unused  stamps.]  That  the  provisions 
of  this  Act  shall  take  effect  on  the  day  next  succeeding  the  date  of  its 
passage,  except  where  otherwise  expressly  provided:  Provided,  That  on 
the  day  after  the  thirty-first  day  of  December,  nineteen  hundred  and  fifteen, 
the  taxes  levied  under  this  Act  shall  no  longer  be  levied  and  collected,  but 
all  taxes  arising  or  accruing  before  said  date  shall  continue  to  be  collectible 
under  the  terms  of  this  Act :  Provided,  however,  That  on  and  after  the  first 
day  of  January,  nineteen  hundred  and  sixteen,  the  provisions  of  section 
thirty-three  hundred  and  thirty-nine  of  the  Revised  Statutes,  as  amended 
by  an  Act  approved  April  twelfth,  nineteen  hundred  and  two,  imposing  a 
tax  on  fermented  liquors  shall  aiot  be  affected  by  any  limitation  as  to  the 
4  F.  8.  A.— 11 
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levying  or  collecting  of  the.  additional  tax  imposed  by  this  Act  on  such 
fermented  liquors,  but  shall  then  be  in  full  force  and  effect  on  and  after 
the  said  first  day  of  January,  nineteen  hundred  and  sixteen.  All  stamps 
provided  for  in  this  Act  unused  after  the  aforesaid  date  shall  be  redeemed 
from  the  holder  thereof,  under  such  rules  as  the  Secretary  of  the  Treasury 
may  prescribe.     [38  Stat.  L.  764.] 

6ee  the  notes  to  section  5  of  this  Act,  9upra,  p.  284. 


Joint  Resolution  Extiending  the  provisions  of  the  Act  entitled  ''An  Act 
to  increase  the  internal  revenue,  and  for  other  purposes, '  *  approved 
October  twenty-second,  nineteen  hundred  and  fourteen,  to  December 
thirty-first,  nineteen  hundred  and  sixteen.    [Repealed,] 

[Res.  of  Dec.  17,  1915 y  No.  2,  39  Stat.  L.  2.] 

[Sec.  1.]  [War  revenue  Act  of  Oct.  22, 1914,  extended.]  That  the  pro- 
visions of  the  Act  entitled  **An  Act  to  increase  the  internal  revenue,  and 
for  other  purposes/'  approved  October  twenty-second,  nineteen  hundred 
and  fourteen  (Statutes  at  Large,  volume  thirty-eight,  pages  seven  hundred 
and  forty-five  to  seven  hundred  and  sixty-four,  inclusive),  are  continued  in 
full  force  and  effect  until  and  including  December  thirty-first,  nineteen 
hundred  and  sixteen.    [39  Stat.  L.  2.] 

The  first  section  of  the  War  Revenue  Act  of  Oct.  22,  1914,  ch.  331,  the  provlsiona  of 
nrhich  were  extended  by  the  text,  is  given  supra,  p.  135.  See  the  notes  to  said  section 
for  a  reference  as  to  the  disposition  of  the  other  sections  of  said  Act. 

This  resolution,  together  with  the  Act  which  it  extended,  was  repealed  by  the 
Revenue  Act  of  Sept.  8,  1916,  ch.  483,  S  410.  See  Pamph.  Supp.  No.  8,  Fed.  Stat.  Ann. 
116,  1918  Supp.  Fed.  Stat.  Ann. 

Sec.  2.  [Appropriation  for  salaries  and  expenses  —  availability.]    That 

the  appropriation  for  salaries  and  expenses  of  collectors  of  internal  revenue, 
deputy  collectors,  surveyors,  clerks,  messengers,  and  janitors  in  internal- 
revenue  offices  for  the  fiscal  year  nineteen  hundred  and  sixteen  is  made 
available  for  all  expenses  arising  under  the  provisions  of  this  joint  resolu- 
tion during  the  last  half  of  the  fiscal  year  nineteen  hundred  and  sixteen, 
including  not  exceeding  $6,050  for  payment  of  necessary  personal  services 
in  the  Office  of  the  Commissioner  of  Internal  Revenue  in  the  District  of 
Columbia.    [39  Stat.  L.  2.] 


XXI.    PROVISIONS    COMMON    TO    SEVERilL    OBJECTS    OF 

TAXATION 

Sec.  3443.  [Fraudulent  claims  of  drawback.]  Whenever  any  person 
fraudulently  claims  or  seeks  to  obtain  an  allowance  of  drawback  on  goods, 
wares,  or  merchandise  on  which  no  internal  duty  shall  have  been  paid,  or 
fraudulently  claims  any  greater  allowance  of  drawback  than  the  tax  actually 
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paid  as  aforesaid,  he  shall  forfeit  triple  the  amount  wrongfully  or  fraudu- 
lently claimed  or  sought  to  be  obtained,  or  the  sum  of  five  hundred  dollars, 
at  the  election  of  the  Secretary  of  the  Treasury.    [R.  8.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  303. 

Sections  3441-3465  constitute  chapter  11  of  title  XXXV  of  the  Revised  Statutes, 

R.  S.  sec.  3441  was  as  follows: 

"Sec.  3441.  There  shall  be  an  allowance  of  drawback  on  fermented  liquors  and  on  all 
articles  mentioned  in  Schedule  A,  on  which  any  internal  tax  shall  have  been  paid, 
except  lucifer  or  friction  maches,  cigar-lights,  and  wax-tapers,  equal  in  amount  to  the 
tax  paid  thereon  and  no  more,  when  exported ;  to  be  paid  by  the  warrant  of  the  Secre- 
tary of  the  Treasury  on  the  Treasurer  of  the  United  States,  out  of  any  money  arising 
from  internal  duties  not  otherwise  appropriated:  Provided,  That  no  allowance  of 
drawback  shall  be  made  for  any  amount,  claimed  or  due,  less  than  ten  dollars,  nor 
for  any  such  urtides  exported  prior  to  March  thirty-first,  eighteen  hundred  and  sixty- 
eight.  The  evidence  that  any  such  tax  has  been  paid  as  aforesaid  shall  be  furnished 
to  the  satisfaction  of  the  Commissioner  of  Internal  Revenue  by  the  person  claiming 
the  allowance  of  drawback,  and  the  amount  shall  be  ascertained  under  such  regulations 
as  shaU  be  prescribed  from  time  to  time  by  the  Commissioner,  under  the  direction  of 
the  Secretary  of  the  Treasury.  And  the  said  Secretary  may  make  such  regulations 
with  regard  to  the  form  of  certificates  of  drawback  and  the  issuing  thereof  as  he  may 
deem  necessary."  Act  of  June  30,  1864,  ch.  173,  13  Stat  L.  302;  Act  of  March  3,  1865, 
ch.  78,  13  Stat.  L.  482. 

It  was  amended  by  Act  of  March  1,  1879,  ch.  125,  §  17,  20  Stat.  L.  350,  by  striking 
out  the  words  "  any  amoimt,  claimed  or  due,  less  than  ten  dollars,  nor  for  ". 

The  taxes  on  articles  mentioned  in  schedule  A  ^ere  repealed  by  Act  of  March  3, 
1883,  ch.  121,  f  1,  22  Stat.  L.  488. 

The  subject  of  drawbacks  on  fermented  liquors  is  covered  by  the  Act  of  June  18, 
1890,  ch.  432,  supra,  p.  134. 

S.  S.  sec.  344a  was  as  follows: 

"  Sec.  3442.  Certificates  of  drawback,  issued  in  pursuance  of  the  preceding  section, 
may,  under  such  regulations  as  may  be  prescribed  by  the  Secretary  of  the  Treasury, 
be  received  by  the  collector  or  his  deputy  in  payment  of  taxes  imposed  by  this  Title." 
Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  302. 

See  note  under  R.  S.  sec.  3441,  given  above. 

Under  the  Act  of  June  30,  1864,  before  superintendent   of   exports   within   sixty 

the    commissioner    of    internal    revenue  days  after  the  clearing  of  the  vessel  on 

could  acquire  jurisdiction  of  a  claim  for  which  the  exported  merchandise  was  laden, 

drawback,   it   was   indispensable   that   it  Davis  v.  U.  S.,  ( 1881 )  17  Ct.  Cl.  292.    See 

should  appear,  in  the  way  prescribed  by  also  McKnight  v.  U.  S.,  (1877)  13  Ct.  Cl. 

the  Treasury  regulationa,  that  a  certificate  292,   affirmed    (1878)    98  U.  S.    179,  25 

of  the  proper  collector  and  an  affidavit  of  U.  S.  (L.  ed.)  115. 
the  manufacturer  had  been  filed  with  the 

Sec.  3434.  [Remoyal  in  bond  to  Pacific  coast  for  exportation.]    Any 

article  manufactured  in  a  bonded  warehouse  established  under  the  preced- 
ing section,  and  situated  in  any  of  the  Atlantic  States,  may  be  removed 
therefrom  for  transportation  to  a  customs  bonded  warehouse  at  any  port 
on  the  Pacific  coast  of  the  United  States,  for  the  purpose  only  of  being 
exported  therefrom,  under  such  regulations  and  upon  the  execution  of  such 
bonds  or  other  security  as  the  Secretary  of  the  Treasury  may  prescribe. 
[R.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  155. 

The  "  preceding  section  "  mentioned  in  the  text  was  R.  S.  sec.  3433,  which  waa 
re-enacted  in  and  superseded  by  the  Act  of  Oct.  1,  1890,  ch.  1244,  S  10,  infra,  p.  327. 

Sec.  3444.  [Gollector's  monthly  account  of  articles  in  bonded  ware- 
houses,  and  articles  exported.]  Every  collector  who  has  charge  of  any 
warehouse  in  which  distilled  spirits,  or  other  articles,  are  stored  in  bond, 
shall  render  a  monthly  account  of  all  such  articles  to  the  Commissioner  of 
Internal  Revenue,  by  whom  such  account  shall  be  examined  and  adjusted 
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monthly,  so  as  to  exhibit  a  true  statement  of  the  responsibility  of  such 
collector  thereon.  In  adjusting  such  account,  the  collector  shall  be  chained 
with  all  the  articles  which  may  have  been  deposited  or  received  under 
the  provisions  of  law,  in  any  warehouse  in  his  district  and  under  his  con- 
trol, and  shall  be  credited  with  all  such  articles  shown  to  have  been  removed 
therefrom  according  to  law,  including  transfers  to  other  collectors  and  to 
his  successor  in  office,  and  also  whatever  allowances  may  have  been  made 
in  accordance  with  law  to  any  owner  of  such  goods  or  articles  for  leakage 
or  other  losses.  And  every  collector  from  whose  district  any  distilled 
spirits,  tobacco,  snuff,  or  cigars  are  shipped  in  bond,  under  the  provisions 
of  this  Title,  shall  render  a  monthly  account  of  the  same  to  the  Commis- 
sioner of  Internal  Revenue,  showing  the  amount  of  each  article  produced 
and  shipped  in  bond,  the  amounts  of  which  the  exportation  is  completed 
according  to  law,  and  the  amount  remaining  unaccounted  for  at  the  end 
of  each  month  ,*  also  any  excesses  or  deficiencies  on  the  amounts  originally 
reported  as  shipped.    [R,  8.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  166;  Act  of  June  6,  1872,  ch.  816,  17  Stmt 
L.  255. 


Sec.  3445.  [Changes  of  stamps,  Instraments  for  attaching  and  cancel- 
ing.] The  Commissioner  of  Internal  Revenue  may  make  such  change  in 
stamps,  and  may  prescribe  such  instruments  or  other  means  for  attaching, 
protecting,  and  canceling  stamps,  for  tobacco,  snuff,  cigars,  distilled  spirits, 
and  fermented  liquors,  or  either  of  them,  as  he  and  the  Secretary  of  the 
Treasury  shall  approve;  such  instruments  to  be  furnished  by  the  United 
States  to  the  persons  using  the  stamps  to  be  affixed  therewith,  under  such 
regulations  as  the  Commissioner  of  Internal  Revenue  may  prescribe.  [B,  8,] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  142;  Act  of  June  6,  1872,  ch.  316,  17  SUt. 
L.  240. 


Constitutionality. — ^This  section  involTes 
no  unconstitutional  delegation  of  power 
to  the  commissioner  of  internal  revenue. 
See  In  re  Kollock,  (1897)  165  U.  8.  526, 
17  S.  Ct.  444,  41  U.  S.  (L.  ed.)  813. 

SegttUtions  promulgated  under  this 
section  and  R.  S.  sec.  3446,  following, 
have  the  force  of  law,  and  any  failure 


to  comply  with  them  on  the  part  of  the 
vender  of  cigars  would  make  him  punish- 
able under  uie  general  clause  of  this  sec- 
tion.    (1877)   15  Op.  Atty.-Oen.  191. 

Failure  to  comply  with  re^Utions  pro- 
mulgated under  this  section  is  punishable 
under  the  following  R.  S.  sec  3446. 
(1877)    16  Op.  Atty.-Gen.  191. 


Sec.  3446.  [Power  to  alter  form  and  device  of  stamps  —  attaching, 
canceling,  etc.]  The  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  may  establish  and,  from  time  to  time,  alter 
or  change  the  form,  style,  character,  material,  and  device  of  any  stamp, 
mark,  or  label  used  under  any  provision  of  the  laws  relating  to  internal 
revenue.  Such  stamps  shall  be  attached,  protected,  removed,  canceled,  oblit- 
erated, and  destroyed,  in  such  manner  and  by  such  instruments  or  other 
means  as  he,  with  the  approval  of  the  Secretary  of  the  Treasury,  may  pre- 
scribe; and  he  is  hereby  authorized  and  empowered  to  make,  with  the 
approval  of  the  Secretary  of  the  Treasury,  all  needful  regulations  relating 
thereto ;  and  all  pains,  penalties,  fines,  and  forfeitures  now  provided  by  law 
relating  to  internal-revenue  stamps  shall  apply  to  and  have  full  force  and 
effect  in  relation  to  any  and  all  stamps  which  may  or  shall  be  so  established 
by  the  Commissioner  of  Internal  Revenue:     Provided^  Such  stamps  or 
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device  or  instmment  or  means  of  removal  or  obliteration,  shall  entail  no 
additional  expense  upon  the  persons  required  to  affix  or  use  the  same. 
[22.  S.] 

The  above  provisioM  were  subatituted  by  Act  of  March  1,  1879,  ch.  126,  §  18,  20 
Stat.  L.  351,  for  the  section  as  originaUy  enacted,  which  was  as  follows: 

"Sbc.  3446.  The  Secretary  of  the  Treasury  and  the  Commissioner  of  Internal 
Revenue,  may  alter,  renew,  or  change  the  form,  style,  and  device  of  any  stamp,  mark, 
or  label  used  under  anjr  provision  of  the  laws  relating  to  distUled  spirits,  tobacco, 
snuff,  and  cigars,  when  in  their  judgment  necessary  for  the  coUection  of  revenue  tax, 
or  the  prevention  or  detection  of  frauds  thereon;  and  may  make  and  pubUsh  such 
regulations  for  the  use  of  such  mark,  stamp,  or  label  as  they  And  requisite.  But  in 
no  case  shall  such  renewal  or  change  extenid  to  an  abandonment  of  the  general  character 
of  the  stamps  above  mentioned,  nor  to  the  dispensing  with  any  provisions  requiring 
that  such  stamps  shall  be  kept  in  book  form  and  have  thereon  the  signatures  of 
revenue  officers.*'    Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  166. 

As  to  the  method  of  printing  internal  revenue  stamps,  see  Tvblio  Pbqvtzho. 


Adoption  of  stamp  by  commissioner. — 
"The  Hamilton  Brooks  dgar  stamp," 
which  is  a  stamp  to  which  are  attached 
as  many  coupons  as  there  are  cigars  in 
the  box  to  be  stamped,  may  be  adopted  by 
the  conunissioner.  This  or  any  other 
peculiar  stamp,  not  entailing  any  addi- 
tional expense  upon  the  parties  usmg  the 
same,  may  be  adopted  by  the  commis- 
sioner, and  if  legally  estabUshed,  and  its 
manner  of  use,  canceUation,  and  destruc- 
tion   properly   prescribed   and   regulated. 


any  failure  to  use,  cancel,  and  destroy,  as 
directed  by  saeh  regulations,  would  make 
the  offender  amenable  to  penalties  exist- 
ing March  1,  1879.  (1881)  17  Op.  Atty.- 
Gen.  111.  See  also  (1877)  16  Op.  Atty.- 
Qen.  191,  as  to  the  Hunter  stamp.  And 
see  (1880)  16  Op.  Attv.-Gen.  443. 

Failure  to  comply  with  regulations  pro- 
mulgated under  this  section  is  punish- 
able under  this  section.  (1877)  15  Op. 
Atty.-Qen.  191. 


Sec.  3447.  [Where  mode  of  assessing  or  colleciiiig  any  tax  is  not  pro- 
vided for  —  regulations.]  Whenever  the  mode  or  time  of  assessing  or  col- 
lecting any  tax  which  is  imposed  is  not  provided  for,  the  Commissioner  of 
Internal  Revenue  may  establish  the  same  by  regulation.  He  may  also 
make  all  such  regulations,  not  otherwise  provided  for,  as  may  have  become 
necessary  by  reason  of  any  alteration  of  law  in  relation  to  internal  revenue. 
[R.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  166. 


Annual  payments  of  tax. —  In  Spreckels 
Sugar  Kenning  Co.  t.  McClain,  (O.  C.  A. 
1902)  113  Fed.  244,  51  0.  G.  A.  201,  it 
was  held  that  this  section  did  not  author- 
ize the  commissioner  to  require  monthly 


payments  of  tax  upon  the  monthly  returns 
required  by  section  27  of  the  War  Revenue 
Act  of  1898,  as  that  section  plainly  and 
in  a  distinct  provision  required  payment 
annually  and  upon  annual  receipts. 


Sec.  3448.  [internal-revenue  laws,  when  oo-extensive  with  jurisdic- 
tion of  TJnited  States.]  The  internal-revenue  laws  imposing  taxes  on  dis- 
tilled spirits,  fermented  liquors,  tobacco,  snuff,  and  cigars  shall  be  held  to 
extend  to  such  articles  produced  anywhere  within  the  exterior  boundaries 
of  the  United  States,  whether  the  same  be  within  a  collection-district  or  not. 
[£.  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  167. 


Indian  territories. —  In  Cherokee  To- 
bacco, (1870)  11  Wall.  616,  20  U.  S. 
(L.  ed.)  227,  the  court  held  that  the  Act 
of  1868,  from  which  this  section  was 
taken,  embraced  the  Indian  territories, 
and  a  prior  treaty  between  the  Cherokee 
Nation-  and  the  United  States,  giving  to 


the  Cherokees  immunity  from  taxation  as 
to  products  sold  within  the  territory,  was 
annulled  in  so  far  as  it  conflicted  with 
the  provisions  of  tho  statute.  See  also 
Nortn  German  Lloyd  Steamship  Co.  v. 
Iledden,  (1890)  43  Fed.  17;  U.  S.  v. 
Tobacco  Factory,    (1871)    1  DiU.  264,  28 
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Fed.  Cas.  No.  16,628;  ( 1871 )  13  Op.  Atty.- 
Gen.  546.  And  see  Boudinot  i;.  U.  S., 
(1883)    18  Ct.  CI.  716. 

The  part  of  the  Indian  Territory  in 
which  the  Indian  title  to  the  land  has 
been  extinguished,  and  the  land  thrown 
open  for  settlement  as  a  part  of  the 
public  domain  in  Oklahoma,  is  included 
within  the  provisions  of  this  section. 
(1889)   19  Op.  Atty.-Gen.  306. 

But  see  (1898)  22  Op.  Atty.-Gen.  232, 
where  the  attorney-general  said  that  while 
the  general  Indian  country  ceases  to  be 
such  upon  the  extinction  of  the  Indian 
title,  the  "  Indian  Territory,"  as  organ- 


ized and  defined  by  metes  and  bounds,  does 
not  at  all  cease  to  be  such  upon  any  such 
contingency,  and  laws  applicable  to  that 
territory  continue  to  govern  it,  no  matter 
who  owns  the  soil,  excepting  laws  relating 
peculiarly  to  Indians.  (1898)  22  Op. 
Atty.-Gen.  232. 

Philippine  Islaiids. —  Since  the  Act  of 
July  1,  1902  (see  title  PniLiPPiinB 
Islands)  the  provisions  of  this  section 
have  been  inoperative  in  the  Philippines, 
as  section  1  of  that  Act  provides  in  effect 
that  the  laws  of  the  United  States  shall 
not  apply  to  the  Philippine  Islands. 
(1902)  24  Op.  Atty.-Gen.  120. 


Sec.  3449.  [Semoying  any  liquors  or  wineu  under  other  than  trade- 
names—  penalty.]  Whenever  any  person  ships,  transports,  or  removes 
any  spirituous  or  fermented  liquors  or  wines,  under  any  other  than  the 
proper  name  or  brand  known  to  the  trade  as  designating  the  kind  and 
quality  of  the  contents  of  the  casks  or  packages  containing  the  same,  or 
causes  such  act  to  be  done,  he  shall  forfeit  said  liquors  or  wines,  and  casks 
or  packages,  and  be  subject  to  pay  a  fine  of  five  hundred  dollars.     [22.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  156. 


VaUdity  of  sUtnte.— The  validity  of 
this  statute  is  not  affected  by  the  fact 
that  it  incidentally  tends  to  the  discovery 
or  suppression  of  private  frauds.  It  is 
one  of  the  numerous  regulations  pre- 
scribed bv  the  revenue  laws  intended  to 
prevent  frauds  on  the  revenue,  and  is 
none  the  less  a  revenue  regulation  because 
its  enforcement  may  tend  to  discourage 
the  piracy  of  trademarks  and  prevent 
frauds  upon  those  who  consiune  tne  con- 
tents of  the  packages.  U.  S.  i'.  One  Hun- 
dred and  Thirty-Two  Packages  Spirituous 
Liquors,  etc.,  (C.  C.  A.  1896)  76  Fed.  364, 
40  U.  S.  App.  333,  22  C.  C.  A.  228.  See 
also  U.  S.  r.  Loeb,  (1892)  49  Fed.  636; 
U.  S.  V,  Campe,  (1898)  89  Fed.  697. 

Scope  of  statute. —  lliis  statute  does 
not  apply  to  all  persons,  but  refers  to 
shipments  of  spirituous  or  fermented 
liquors  or  wines  by  distillers,  brewers, 
manufacturers  of  wines,  rectifiers,  and 
wholesale  dealers.  U.  S.  v.  Twenty  Boxes 
Com  Liquor,  (1902)  123  Fed.  135,  affirmed 
(C.  C.  A.  4th  Cir.  1904)  133  Fed.  910,  67 
C.  C.  A.  214.  See  U.  S.  v.  Campe,  (1898) 
89  Fed.  697. 

Construction  of  statute. —  This  section 
is  higlily  penal  in  character  and  should 
be  strictly  construed.  U.  S.  t\  Twenty 
Boxes  Com  Whisky,  (1904)  133  Fed.  910, 
67  C.  C.  A.  214,  affirming  (1902)  123  Fed. 
136. 

Nature  of  remedy. —  The  remedy  given 
by  this  section  is  not  exclusive.  Black- 
lock  V,  U.  S.,  (1908)  208  U.  S.  75,  28 
S.  Ct.  228,  62  U.  S.  (L.  ed.)  396. 

Acquittal  of  criminal  offense  as  bar. — 
Where  a  defendant  was  acquitted  in  a 
criminal  prosecution  for  causing  to  be 
transported     certain     casks     containing 


bottled  beer  falsely  marked  as  containing 
bottled  soda  water,  such  acquittal  was 
held  to  be  a  bar  to  the  subsequent  mainte- 
nance of  an  action  by  the  United  States  to 
forfeit  the  property  and  recover  a  penalty 
imposed  for  the  same  act  imposed  by  this 
section.  U.  S.  v.  Seattle  Brewing,  etc., 
Co.,  ( 1906)   135  Fed.  697. 

Intent. —  In  a  prosecution  for  the  vio- 
lation of  this  section  no  question  of  fraud 
or  fraudulent  intent  is  involved.  U.  S.  f . 
Liquor  Dealers'  Supply  Co.,  (1907)  166 
Fed.  219. 

False  designation. —  When  spirituous 
liquors  contained  in  bottles  are  packed  in 
barrels  and  shipped  and  the  barrels  are 
marked  "groceries,''  such  shipment  is  a 
violation  of  this  section.  U.  S.  v.  Liquor 
Dealers'  Supply  Co.,  (1907)  166  Fed.  219. 

Concealing  name  or  brand. —  This  sec- 
tion applies  solely  to  shipments  of  liquors 
tmder  other  than  the  proper  name  or 
brand  known  to  the  trade,  as  designating 
the  kind  and  quality  of  the  liquor,  and 
not  to  a  shipment  concealing  the*  name  or 
brands  required  by  the  regulations  of  the 
internal  revenue  department  to  be  put 
upon  all  vessels  containing  liquors.  U.  S. 
V.  Sandefuhr,  (1906)  146  Fed.  49. 

"  The  term  '  package,'  as  used  in  section 
3449,  includes  every  box,  barrel,  or  other 
receptacle  into  which  distilled  spirits  have 
been  placed  for  shipment  or  removal, 
either  in  quantity  or  in  separate  small 
packages,  as  bottles  or  jugs."  U.  S.  r.  One 
Hundred  and  Thirty-Two  Packages  Spir- 
ituous Liquors,  etc.,  (C.  C.  A.  1896)  76 
Fed.  364,  40  U.  S.  App.  333,  22  C.  C.  A. 
228.  See  Guckenheimer  v.  Sellers,  (1897) 
81  Fed.  997. 

Shipments  of  unmarked  packages  are 
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not  forbidden  by  the  statute,  bnt  the  pro- 
hibition is  against  shipping  under  a  lalte 
or  misleading  designation.  U.  S.  i'. 
Twenty  Boxes  Com  Liquor,  (1902)  123 
Fed.  136,  affirmed  (C,  C.  A.  4th  Cir. 
1904)  133  Fed.  910,  67  C.  C.  A.  214.  See 
also  U.  8.  V.  Stege,  (1898)  87  Fed.  553. 

Marks  by  goyenunent  officers. —  This 
section  has  no  application  to  marks  or 
brands  placed  on  packages  by  goyemment 
officers.  Woolner  i;.  Rennick,  (1908)  170 
Fed.  662. 

*<  Glass;  this  side  vp  with  care," 
written  on  the  top  of  boxes  containing 


?[uart  bottles  of  com  whisky,  is  not  a 
alse  or  misleading  designation  of  the  con- 
tents of  the  package.  "  It  is  a  matter  of 
common  knowledge  that  packages  of 
liquids  in  bottles  constitute  a  yery  large 
proportion  of  shipments  bearing  this 
identical  caution."  U.  S.  v.  Twenty  Boxes 
Cora  Liquor,  (1902)  123  Fed.  135, 
affirmed  (C.  C.  A.  4th  Cir.  1904)  133  Fed. 
910,  67  C.  C.  A.  214. 

**  J.  D.  tier's  Rochester  Tonic  "  is  a  tonic 
and  not  a  beer.  U.  S.  r.  J.  D.  Her  Brew- 
ing Co.,  (C.  C.  A.  1903)  121  Fed.  41,  67 
C.  C.  A.  381. 


Sec.  3450.  [Removing  or  concealing  articles  with  intent  to  defraud 
United  States  of  tax  —  forfeiture  and  penalty.]  Whenever  any  goods  or 
commodities  for  or  in  respect  whereof  any  tax  is  or  shall  be  imposed,  or 
any  materials,  utensils,  or  vessels  proper  or  intended  to  be  made  use  of 
for  or  in  the  making  of  such  goods  or  commodities  are  removed,  or  are 
deposited  or  concealed  in  any  place,  with  intent  to  defraud  the  United 
States  of  such  tax,  or  any  part  thereof,  all  such  goods  and  commodities, 
and  all  such  materials,  utensils,  and  vessels,  respectively,  shall  be  forfeited ; 
and  in  every  such  case  all  the  casks,  vessels,  cases,  or  other  packages  whatso- 
ever, containing,  or  which  shall  have  contained,  such  goods  or  commodities, 
respectively,  and  every  vessel,  boat,  cart,  carriage,  or  other  conveyance  what- 
soever, and  all  horses  or  other  animals,  and  all  things  used  in  the  removal  or 
for  the  deposit  or  concealment  thereof,  respectively,  shall  be  forfeited.  And 
every  person  who  removes,  deposits,  or  conceals,  or  is  concerned  in  removing, 
depositing,  or  concealing  any  goods  or  commodities  for  or  in  respect  whereof 
any  tax  is  or  shall  be  imposed,  with  intent  to  defraud  the  United  States  of 
such  tax  or  any  part  thereof,  shall  be  liable  to  a  fine  or  penalty  of  not  more 
than  five  hundred  dollars.  And  all  boilers,  stills,  or  other  vessels,  tools 
and  implements,  used  in  distilling  or  rectifying,  and  forfeited  under  any 
of  the  provisions  of  this  Title,  and  all  condemned  material,  together  with 
any  engine  or  other  machinery  connected  therewith,  and  all  empty  barrels, 
and  all  grain  or  other  material  suitable  for  distillation,  shall,  under  the 
direction  of  the  court  in  which  the  forfeiture  is  recovered,  be  sold  at  public 
auction,  and  the  proceeds  thereof,  after  deducting  the  expenses  of  sale, 
shall  be  disposed  of  according  to  law.  And  all  spirits  or  spirituous  liquors 
which  may  be  forfeited  under  the  provisions  of  this  Title,  unless  herein 
otherwise  provided,  shall  be  disposed  of  by  the  Commissioner  of  Internal 
Revenue  as  the  Secretary  of  the  Treasury  may  direct.    [R.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  161. 


Offense  committed  by  bailee. —  Mules 
and  a  wagon,  hired  at  a  certain  sum  per 
day  for  the  purpose  of  hauling  produce  to 
market,  are  forfeited  when  employed  by 
the  bailee  in  the  removal  of  a  package  of 
spirituous  liquors  in  violation  of  law, 
tnough  the  owner  had  no  knowledge  or  in- 
formation that  his  property  so  hired  for  a 
lawful  purpose  would  oe  employed  in  re- 
moving the  package  of  spirits  in  violation 
of  law.  U.  S.  V.  Two  Bay  Mules,  (1888) 
36  Fed.  84.  See  also  U.  S.  v.  Two  Horses, 
(1878)  9  Ben.  629,  28  Fed.  Cas.  No. 
16.578. 


Rights  of  mortgagee. — ^A  horse,  mule, 
and  wagon,  used  for  hauling  two  barrels 
of  unstamped  whisky,  were  seized,  and 
a  libel  of  information  was  filed  praying  a 
decree  of  forfeiture  under  this  section. 
Under  the  law  of  the  state,  a  mortgagee, 
after  condition  broken,  is  entitled  to  have 
the  possession  of  the  propertv,  and  the 
legal  title  is  in  him,  ana  as  to  his  interest 
in  the  property  it  was  held  that  the  action 
could  not  be  maintained  when  it  appeared 
that  such  mortgagee  was  innocent  of  any 
intention  to  violate  the  revenue  law,  and 
that  the  property  was  in  the  possession  of 
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another  without  his  knowledge  or  consent. 
U.  S.  V.  Two  Barrels  Whisky,  (C.  C.  A. 
1899)  96  Fed.  479,  37  C.  C.  A.  618. 

Innocent  purchaser. —  Where  the  for- 
feiture is  made  absolute  by  statute  the 
decree  of  condenmation  when  entered  re- 
lates back  to  the  time  of  the  commission 
of  the  wrongful  acts,  and  takes  date  from 
the  wrongfiii  acts  and  not  from  the  date 
of  the  sentence  or  decree,  and  it  is  not  in 
the  power  of  the  offender  to  defeat  the 
forfeiture  by  any  subsequent  transfer  of 
the  property  even  to  a  bona  fide  pur- 
chaser for  value  without  notice  of  the 
wrongful  acts  done  and  committed  by  the 
former  owner.  Henderson's  Distilled 
Spirits,  (1871)  14  WaU.  44,  20  U.  S.  (L. 
ed.)  815.  See  also  U.  S.  t?.  Three  Hundred 
and  Seventy-Two  Pipes  Distilled  Spirits, 
(1879)  6  Sawy.  421,  28  Fed.  Cas.  No. 
16,506;  Pilcher  v.  Faircloth,  (1902)  135 
Ala.  311,  33  So.  546.  But  see  U.  S.  v. 
One  Hundred  Barrels  Spirits,  (1870)  2 
Abb.  306,  27  Fed.  Cas.  No.  16,948. 

A  judgment  of  acquittal  on  a  criminal 
indictment  is  a  bar  to  an  information 
brought  for  forfeiture  of  the  property 
seized,  when  the  fraudulent  acts  and  at- 
tempts and  intents  to  defraud,  alleged 
in  the  prior  criminal  information,  and 


covered  by  the  verdict  and  judgment 
of  acquittal,  embraced  all  of  the  acts, 
attempts,  and  intents  averred  in  the  in- 
formation in  rem.  Coffey  v,  U.  S.,  (1886) 
116  U.  S.  436,  6  S.  Ct.  437,  29  U.  8.  (L. 
ed.)  684. 

Time  of  forfeiture. —  Under  the  provi- 
sion of  this  section  declaring  that  animals 
used  for  the  removal  of  spirits  with  in- 
tent to  defraud  the  government  shall  be 
forfeited,  etc.,  forfeiture  takes  place  im- 
mediately upon  commission  of  the  act, 
though  the  title  of  the  United  States  is 
not  perfected  until  judicial  condemnation, 
but  upon  such  condemnation  the  com- 
t>leted  title  of  the  United  States  relates 
back  to  the  time  of  the  commission  of  the 
prohibited  act,  and  avoids  all  intermediate 
sales,  even  to  purchasers  in  good  faith. 
PUcher  v.  Fairdoth,  (1903)  135  Ala.  311, 
33  So.  645. 

Repeal  as  to  oleomargarine. —  This  sec- 
tion and  R.  S.  sec.  3453  {infra,  p.  313) 
were  repealed,  so  far  as  concerns  the  tax 
on  oleomargarine,  by  Act  Aug.  2,  1886,  ch. 
840,  §  17,  24  Stat.  L.  209,  supra,  p.  196, 
providing  a  more  limited  forfeiture  for 
attempts  to  defraud  the  government  of 
the  oleomargarine  tax.  U.  S.  v.  One 
Bay  Horse,    (1904)    128  Fed.  207. 


Sec.  3451.  [Fraudulently  executing  documents  required  by  internal 
revenue  laws  —  penalty.]  Every  person  who  simulates  or  falsely  or  fraud- 
ulently executes  or  signs  any  bond,  permit,  entry,  or  other  document 
required  by  the  provisions  of  the  internal-revenue  laws,  or  by  any  regulation 
made  in  pursuance  thereof,  or  who  procures  the  same  to  be  falsely  or  fraudu- 
lently executed,  or  who  advises,  aids  in,  or  connives  at  such  execution 
thereof,  shall  be  imprisoned  for  a  term  not  less  than  one  year  nor  more  than 
five  years;  and  the  property  to  which  such  false  or  fraudulent  instrument 
relates  shall  be  forfeited.      [B.  S.] 

Act  of  June  20,  1868,  ch.  186,  15  Stat.  L.  165. 


Extent  of  forfeiture. — ^A  forfeiture  in- 
cludes the  spirits  described  in  a  false 
form  of  return,  and  is  not  limited  to  those 
which  could  be  unlawfull;^  placed  upon 
the  market  by  means  of  its  false  char- 
acter. U.  S.  V.  One  Hundred  and  Two 
Packages  Distilled  Spirits,  (1876)  27  Fed. 
Gas.  No.  15,944. 

Innocent  purchaser. —  The  right  of  the 
government  to  a  forfeiture  under  this 
section  cannot  be  defeated  by  a  transfer 
of  the  property  to  an  innocent  purchaser 
for  value.  Inacher's  Distilled  Spirits, 
(1881)  103  U.  S.  679,  26  U.  S,  (L.  ed.) 
635. 

Neglect  of  employee. —  The  fact  that  a 
competent  bookkeeper  was  placed  in 
charge  of  the  business  to  prepare  notices 
of  rectification  does  not  exonerate  the 
defendants  indicted  for  executing  false 
notices  of  rectification.  The  false  notices 
must  have  been  made  in  consequence  of 
carelessness  or  design,  and  the  defendants 


are  bound  to  see  that  the  duty  imposed 
by  the  statute  is  fully  performed,  and  if, 
through  the  carelessness  or  neglect  of  the 
employee,  it  is  not  performed,  they  are 
responsible.  If  the  making  of  the  false 
notices  was  purely  accidental,  the  defend- 
ants should  not  be  held  responsible.  U. 
S.  V.  Amann,  (1876)  24  Fed.  Cas.  No. 
14,438. 

Criminal  conviction  bar  to  forfeiture. — 
A  conviction  of  a  stockholder  of  a  cor- 
poration, on  an  indictment  under  this 
section,  is  a  bar  to  a  civil  action  for 
forfeiture,  brought  under  R.  S.  sees.  3257, 
3281,  3305  {supra,  pp.  23,  41,  62),  3453 
and  3456  {infra,  pp.  313,  318),  based 
on  the  same  fraudulent  acts  and  omis- 
sions that  were  introduced  in  proof  in 
support  of  the  indictment,  and  such  plea 
in  bar  may  be  interposed  by  any  one 
interested  in  the  property.  The  govern- 
ment has  the  rignt  to  proceed  by  civil 
action   to  enforce  the   forfeiture  of  the 
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property   because   of   the   frauds,   or   to  43  Fed.  846,  affirmed  on  a  question  of 

prosecute  the  parties  enga|^ed  in  it  crim-  pleading,  (1809)   174  U.  S.  140,  19  S.  Ct 

inally;  but  for  the  same  acts  it  could  not  624,  43  U.  S.  (L.  ed.)  929. 
do  both.    U.  S.  r.  One  Distillery,  (1800) 

Sec.  3452.  [Having  property  in  possession  with  intent  to  sell  in  fraud 
of  law,  or  to  evade  taxes  —  penalty.]  Every  person  who  shall  have  in  his 
custody  or  possession  any  goods,  wares,  merchandise,  articles,  or  objects  on 
which  taxes  are  imposed  by  law,  for  the  purpose  of  selling  the  same  in 
frand  of  the  internal-revenue  laws,  or  with  design  to  avoid  payment  of  the 
taxes  imposed  thereon,  shall  be  liable  to  a  penalty  of  five  hundred  dollars  or 
not  less  than  double  the  amount  of  taxes  fraudulently  attempted  to. be 
evaded.    [B.  8.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  240;  Aot  of  July  13,  1866,  ch.  184,  14  Stat 
L.  112. 


Intent  essential. — ^An  intent  to  evade 
the  payment  of  the  tax  must  appear  to 
the  satisfaction  of  the  jury.  U.  S.  t?. 
Orotenkemper,  (1867)  2  Bond  140,  26 
Fed.  Cas.  No.  16,267. 

Penalty  altemathre. —  The  penalty  is  in 


the  alternative  and  .when  the  claim  is  for 
one  penalty  the  verdict  of  the  jury  must 
be  for  that  penalty,  and  nothing  more  or 
less.  U.  S.  17.  Grotenkemper,  (1867)  2 
Bond  140,  26  Fed.  Cas.  No.  15,267. 


Sec.  3453.  [Seiiure  of  property  found  in  possession  in  fraud  of  revenue 
laws.]  All  goods,  wares,  merchandise,  articles,  or  objects,  on  which  taxes 
are  imposed,  which  shall  be  found  in  the  possession,  or  custody,  or  within 
the  control  of  any  person,  for  the  purpose  of  being  sold  or  removed  by 
him  in  fraud  of  the  internal-revenue  laws,  or  with  design  to  avoid  payment 
of  said  taxes,  may  be  seized  by  the  collector  or  deputy  collector  of  the 
proper  district,  or  by  such  other  collector  or  deputy  collector  as  may  be 
specially  authorized  by  the  Commissioner  of  Internal  Revenue  for  that 
purpose,  and  shall  be  forfeited  to  the  United  States.  And  all  raw  materials 
found  in  the  possession  of  any  person  intending  to  manufacture  the  same 
into  articles  of  a  kind  subject  to  tax  for  the  purpose  of  fraudulently  selling 
such  manufactured  articles,  or  with  design  to  evade  the  payment  of  said 
tax;  and  all  tools,  implements,  instruments,  and  personal  property  what- 
soever, in  the  place  or  building,  or  within  any  yard  or  inclosure  where  such 
articles  or  raw  materials  are  found,  may  also  be  seized  by  any  collector  or 
deputy  collector,  as  aforesaid,  and  shall  be  forfeited  as  aforesaid.  The 
proceedings  to  enforce  such  forfeitures  shall  be  in  the  nature  of  a  proceed- 
ing in  rem  in  the  circuit  court  or  district  court  of  the  United  States  for 
the  district  where  such  seizure  is  made.    [B.  8.] 

Act  of  Jirne  30,  1864,  ch.  173,  13  Stat.  L.  240;  Act  of  July  13,  1866,  ch.  184,  14  Stat. 
L.  111. 

By  the  Judicial  Code  of  March  3,  1911,  ch.  13,  §S  280-291,  the  Circuit  Courts  were 
abolished  and  their  powers  and  duties  conferred  on  the  District  Courts.    See  Judigiaby. 


Scope  of  statute  — /n  genercU, —  This 
statute  embraces  three  classes  of  prop- 
erty :  "  First,  all  goods,  articles,  or  ob- 
jects on  which  taxes  are  imposed  by  law, 
found  in  the  possession  or  within  the  con- 
trol of  any  person,  for  the  purpose  of 
being  sold  or  removed  in  fraud  of  the  in- 
ternal revenue  laws,  or  with  intent  to 
avoid  payment  of  the  taxes;  second,  aU 
raw  materials  found  in  like  possession  or 
ountiol,  intended  to  be  manufactured  into 


articles  of  a  kind  subject  to  tax,  with  the 
intent  to  sell  the  same  in  fraud  of  the 
revenue,  or  to  evade  the  payment  of  the 
tax;  and  third,  all  personal  property 
whatsoever  found  in  the  place  or  building, 
or  within  the  yard  or  enclosure,  where  the 
articles  or  raw  materials  previously  re- 
ferred to  were  found  or  seized."  U.  S.  v. 
One  Still,  (1867)  6  Blatchf.  403,  27  Fed. 
Cas.  No.  15,054. 
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The  corpus  delicti  is  the  possession  of 
the  specified  property,  with  the  specified 
fraudulent  purpose  or  design,  without  the 
doing  of  any  overt  act  in  respect  of  it. 
U.  S.  t;.  Quantity  of  Tobacco,  (1872)  6 
Ben.  68,  27  Fed.  Cas.  16,106.  See  Chaffee 
V.  U.  S.,  (1873)  18  Wall.  616,  21  U.  S. 
(L.  ed.)  908. 

Distilled  spirits  are  included  in  this 
statute.  Distilled  Spirits,  (1870)  11 
Wall.  356,  20  U.  S.  (L.  ed.)  167;  U.  S.  v. 
One  StiU,  (1867)  5  Blatchf.  403,  27  ^ed, 
Cas.  No.  15,954;  U.  S.  v.  Eighteen  Barrels 
Hi^h  Wines,  (1871)  8  Blatchf.  475,  25 
Fed.  Cas.  No.  15,033. 

Bpirits,  tohile  in  the  distiUery  ioare- 
house,  are  in  the  possession  of  the  owner 
of  the  distille^  within  the  meaning  of 
this  statute.  U.  S.  v.  Eighteen  Barrels 
High  Wines,  (1871)  8  Blatchf.  475,  25 
Fed.  Cas.  No.  15,033;'  U.  S.  v.  Thirty-Six 
Barrels  High  Wines,  (1870)  7  Blatchf. 
469,  28  Fed.  Cas.  No.  16,469. 

Property  in  the  possession  of  an  inno- 
cent purchaser  for  value  is  not  protected 
from  forfeiture  if  fraud '  of  the  manu- 
facturer is  proved.  U.  S.  v.  Eight  Hun- 
dred Caddies  Tobacco,  (1869)  2  Bond  309, 
25  Fed.  Cas.  No.  15,036.  See  also  U.  S. 
t?.  Sixty-Four  Barrels  Distilled  Spirits, 
(1870)  3  Cliff.  308,  27  Fed.  Cas.  No. 
16,306. 

Raw  materials. —  There  is  no  apparent 
intention  to  make  the  provision  in  regard 
to  raw  materials  dependent  upon,  and 
connected  with,  the  provision  in  r^ard  to 
taxable  articles,  ana  to  make  a  forfeiture 
of  the  raw  materials  depend  upon  their 
being  seized  in  the  possession  of^a  person 
in  whose  possession  forfeitable  taxable 
articles  are  found.  "  The  language  mani- 
fests a  plain  intention  that  all  raw 
materials  found  in  the  possession  of  any 
person  who  intends  to  manufacture  them 
into  articles  of  a  kind  subject  to  tax,  for 
the  purpose  of  fraudulently  selling  such 
manufactured  articles,  or  with  design  to 
evade  the  payment  of  taxes  thereon,  shall 
be  seized  and  forfeited,  without  reference 
to  the  question  whether  manufactured 
articles  of  a  kind  subject  to  tax  are  or 
are  not  found  in  the  possession  of  the 
same  person."  U.  S.  t\  Quantity  Tobacco, 
(1872)  6  Ben.  68,  27  Fed.  Cas.  No.  16,106. 

By  this  statute  ''Congress  intended  to 
forfeit  taxable  articles,  when  held,  espe- 
cially by  their  manufacturer,  for  the  pur- 
pose of  being  sold  or  removed  in  fraud  of 
the  revenue  laws,  or  with  design  to  avoid 
the  payment  of  the  taxes  which  would 
accrue  thereon  bv  reason  of  such  sale  or 
removal,  and  also  to  forfeit  all  raw 
materials  when  held  by  a  person  intending 
to  manufacture  them  into  taxable  articles 
for  the  purpose  of  fraudulently  selling 
such  articles,  or  with  design  to  evade  the 
payment  of  the  taxes  which  would  accrue 
thereon  when  sold  or  removed,  and  also  to 
forfeit  all  personal  property  found  in  the 
place  where  such  articles,  or  any  such  raw 


materials,  are  found ;  and  that  possession^ 
with  the  specified  purpose,  design,  or  in- 
tent, is  all  that  is  necessary  to  work  the 
forfeiture."     U.  S.  t;.  Quantity  Tobacco, 

(1872)  6  Ben.  68,  27  Fed.  Cas.  No.  16,106. 
See  also  U.  S.  v.  Quantity  Tobacco,  (1871) 
5  Ben.  112,  27  Fed.  Cas.  No.  16,106. 

The  raw  material  may  be  seized,  with- 
out reference  to  the  place  where  or  in 
whose  possession  foimd,  if  it  was  intended 
to  be  fraudulently  used  or  disposed  of. 
U.  S.  V,  Sixteen  Hogsheads  Tobacco, 
(1867)  2  Bond  137,  27  Fed.  Cas.  No. 
16,302. 

*  The  words  "  aU  tools,  implements,  in» 
struments,  and  personal  property*'  ex- 
clude any  inquiry  into  the  ownership  or 
title,  or  whether  they  constituted  part  of 
the  manufacturing  apparatus  used  in  the 
business  or  were  there  for  some  other  pur- 
pose.    U.  8,  V,  Spring  Valley  Distillery, 

(1873)  11  Blatchf.  255,  25  Fed.  Cas.  No. 
14,963. 

The  tools,  implements,  and  instruments 
here  forfeited  are  those  with  which  the 
unlawful  business  is  carried  on,  and  this 
construction  restricts  the  operation  of  the 
general  words  *'  personal  property,"  which 
follow,  and  the  statute  is  read  as  forfeit- 
ing the  tools,  implements,  instruments,  and 
personal  property  connected  with  the  il- 
l^al  business,  and  found  within  the  build- 
ing, yard,  or  enclosure  where  that  business 
is  carried  on.  U.  S.  P.  Thirty-Three  Bar- 
rels Spirits,  (1868)  1  Lowell  239,  (1868) 
1  Abb.  311,  28  Fed.  Cas.  No.  16,470.  See 
also  U.  S.  V,  Thirty-Six  Barrels  High 
Wines,  (1870)  7  Blatchf.  469,  28  Fed. 
Cas.  No.  16,468. 

The  tools,  etc.,  found  and  seized  in  the 
place  and  enclosure  where  the  distilled 
spirits  were  found  and  seized,  were,  upon 
averments  in  an  information  following  the 
language  of  the  statute,  subject  to  seizure 
and  forfeiture.  U.  S.  v.  Seventeen  Empty 
Barrels,  (1875)  3  DiU.  285,  27  Fed.  Cas. 
No.  16,255. 

Match-making  ma^chinery,  which  could 
be  removed  without  damage  to  the  build- 
ing, is  included  within  the  term  "  tools, 
implements,  instruments."  U.  S.  v.  Fric- 
tion-Match Machinery,  (1866)  1  Hask.  32, 
25  Fed.  Cas.  No.  15,167.  But  see  U.  S.  v. 
Spring  Valley  Distillery,  (1873)  11 
Blatchf.  255,  25  Fed.  Cas.  No.  14,963. 

A  water-wheel  is  not  personal  property, 
subject  to  seizure  under  this  statute,  but 
a  part  of  the  realty.  U.  S.  r.  Friction- 
Match  Machinery,  (1866)  1  Hask.  32,  25 
Fed.  Cas.  No.  15,167. 

A  barge  fitted  up  for  and  actually  en- 
gaged in  the  business  of  illicitly  manufac- 
&ring  spirits  in  violation  of  the  internal 
revenue  laws  is  not  an  object  or  thing 
upon  which  tax  is  imposed,  nor  is  it  a 
tool,  implement,  or  instrument,  within 
the  meaning  of  this  statute.  Tracey  r. 
Corse,  (1874)  58  N.  Y.  143. 

The  words  "  such  articles  "  refer  to  "  all 
goods,    wares,    merchandise,    articles,    or 
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objects,"  and  nut  to  articles  which  mi^ht 
be  in  the  futare  manufactured  out  of  tlie 
raw  materials  found  in  the  place.  "  The 
construction  is  perhaps  obscured  by  a 
change  in  punctuation  made  in  the  re- 
enactment  of  the  law  in  the  Revised  Stat- 
utes, but  it  is  evident  that  there  was  no 
change  of  meaning  intended.  In  the  orig- 
inal statute  there  is  no  full  stop  after  the 
words  '  shall  be  forfeited  to  the  United 
States/  as  there  is  in  this  section  of  the 
Revised  Statutes."  U.  S.  v.  Sixteen  Bar- 
rels Distilled  Spirits,  (1879)  10  Ben.  484, 
i.7  Fed.  Cas.  No.  16,300. 

The  word  **  place  "  refers  to  a  place  less 
than  a  building  or  to  a  part  of  a  building, 
as  well  as  to  a  place  other  than  a  build- 
ing or  part  of  a  building,  that  is,  to  the 
place  where  the  person  who  has  in  his 
possession  the  guilty  articles  has  also 
other  personal  property.  "  Therefore,  the 
statute  may  be  read  as  providing  that  all 
other  personal  property  m  the  same  build- 
ing or  the  same  place  other  than  a  build- 
ing, occupied  by  the  person  or  persons  hav- 
ing the  possession  in  such  ouilding  or 
other  place  of  the  prohibited  articlety 
shall  be  forfeited."  U.  S.  v.  Sixteen 
Barrels  Distilled  Spirits,  (1879)  10  Ben. 
484,  27  Fed.  Cas.  No.  16,300. 

Hogs  and  pigs  kept  in  a  shed  or  pen 
which  formed  a  part  of  the  enclosing  fence 
surrounding  the  premises  might  properly 
be  found  by  the  jury  to  have  been  within 
the  place  or  building  or  within  the  yard 
or  enclosure.  U.  S.  ©.  Eighteen  Barrels 
High  Wines,  (1871)  8  Blatchf.  476,  26 
Fed.  Caa  No.  16,033. 

"The  expression  Mn  fraud  of  the  in- 
ternal revenue  laws/  in  this  connection, 
means,  in  violation  of  the  internal  rev- 
enue laws."  Quantity  Tobacco,  (1871)  6 
Ben.  407,  20  Fed.  Gas.  No.  11,600. 

Fraudulent  intent. —  **  The  reason  for  the 
seizure  of  the  articles  enumerated  in  the 
first  and  second  class  is  obvious  enough;  it 
is  for  the  fraudulent  intent  of  the  person 
in  the  possession  or  control  of  them,  that 
is,  an  intent  to  defr^d  the  public  revenue 
by  evading  the  tax.  The  seizure  of  the 
articles  in  the  third  class  stands  on  dif- 
ferent ffrouh>i^  namely,  association  with 
the  guilty  classes  or  articles. .  The  fraud- 
ulent intent  or  purpose  oik  the  person  in 
the  possession,  or  having  the  control,  of 
the  articles'  does  not  constitute  an  element 
of  the  offense  or  ground  of  forfeiture." 
U.  S.  V.  One  Still,  (1867)  6  Blatchf.  403, 
27  Fed.  Cas.  No.  15,964.  See  Quantity 
Distilled  Spirits,  (1868)  3  Ben.  70,  20 
Fed.  Cas.  No.  11,494;  U.  S.  r.  Sixteen 
Hogsheads  Tobacco,  (1867)  2  Bond  137, 
27  Fed.  Cas.  No.  16,302;  U.  S.  t;.  Two 
Hundred  and  Fifty-Six  Barrels  Beer 
(1870)  2  Bond  395,  28  Fed.  Cas.  No. 
16,679.  The  fraudulent  purpose  or  de- 
sign may  be  proved  by  proving  manifes- 
tations at  prior  times  of  like  fraudulent 
inteikt    in    reepect    of    kindred    matters. 


U.  S.  17.  Quantity  Tobacco,  (1872)  6  Ben. 
68,  27  Fed.  Cas.  No.  16,106. 

Knowledge  of  owner. —  Property  found 
on  the  premises  is  forfeited  if  the  owners 
knew  of  the  existence  of  the  illicit  still. 
U.  S.  17.  Quantity  of  Rags,  (1868)  27  Fed. 
Cas.  N*o.  16,103. 

Rights  of  mortgagee. — ^A  horse,  mule, 
and  wagon,  used  for  hauling  two  barrels 
of  unstamped  whisky,  were  seized,  and  a 
libel  of  information  was  filed  praying  a 
decree  of  forfeiture  under  this  section. 
Under  tiie  law  of  the  state,  a  mortgagee, 
after  condition  broken,  is  entitled  to  have 
the  possession  of  the  property,  and  the 
legal  title  is  in  him,  ana  as  to  his  interest 
in  the  property  it  was  held  that  the  action 
could  not  DO  maintained  when  it  appeared 
that  such  mortgagee  was  innocent  of  any 
intention  to  violate  the  revenue  law,  and 
t^at  the  property  was  in  the  possession  of 
another  without  his  knowlc^ige  or  con- 
sent U.  S.  V.  Two  Barrels  Whisky,  (C. 
C.  A.  1899)  96  Fed.  479,  37  C.  C.  A.  618. 

Forfeiture. — ^An  information  following 
the  language  of  the  statute  is  sufficient. 
U.  S.  t;.  Seventeen  Empty  Barrels,  (1876) 
3  DUl.  286,  27  Fed.  Cas.  No.   16.256. 

An  information  in  relation  to  tools,  im- 
plements, etc.,  must  allege  that  they  were 
found  in  the  place  or  building  or  within 
the  yard  or  enclosure  where  they  were 
intended  to  be  fraudulently  used.  U.  S. 
V.  Sixteen  Hc^sheads  Tobacco,  (1867)  2 
Bond  137,  27  Fed.  Cas.  No.  16,302. 

A  proceeding  in  rem  is  necessary  to  de- 
clare and  perfect  iJie  forfeiture,  though 
the  legal  effect  of  a  conviction  under  an 
indictment  may  estop  the  convicted  per- 
son from  recovering  the  specified  things. 
U.  S.  t;.  Three  Copper  StiUs,  (1890)  47 
Fed.  495. 

An  indictment  is  sufficient  though  it 
df^  not  aver  that  the  whisky  was  found 
in  the  possession  of  the  defendant.  U.  S. 
V.  Mattingly,  (1867)  26  Fed.  Cas.  No. 
15.743, 

An  "hidictnient  will  lie  to  recover  the 
penaltySpronounced  by  this  statute.  U. 
S.  V.  Mattingly,  (1867)  26  Fed.  Cas.  No. 
15,743. 

Burden  of  proof. —  The  burden  is  on 
the  claimant  of  property  of  the  third 
class  to  show  that  ttie  situation  of  the 
propetf>by  was  consistent  with  his  entire 
innocence.  U.  S.  v.  One  Still,  (1867)  6 
Blatchf.  403,  27  Fed.  Cas.  No.  16.964. 

Criminal  proceedings  bar  forfeiture. — 
The  government  has  the  right  to  proceed 
by  civil  action  to  enforce  the  forfeiture 
of  the  property  because  of  the  frauds*  o' 
to  prosecute  the  parties  engaged  therein 
criminally;  but  for  the  same  acl^Jt  could 
not  do  both.  The  conviction  of  Ik^st^ick- 
holder  of  a  corporation,  on  an  indictment 
under  R.  S.  sec.  3451,  supra,  p.  312,  is  a 
bar  to  a  civil  action  for  forfeiture  based 
on  the  same  fraudulent  acts  and  omissions 
that  were  introduced  in  proof  in  support 
of  the  indictment,  and  such  plea  in  bar 
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may  be  interposed  by  any  one  interested 
in  the  property.  U.  S.  t\  One  Distillery, 
(1800)  43  Fed.  846,  affirmed  on  a  ques- 
tion of  pleading  (1899)  174  U.  S.  149,  19 
b.  Ct.  624,  43  U.  S.   (L.  ed.)   929. 

A  judgment  of  acquittal  on  a  criminal 
indictment  is  a  bar  to  an  information 
brought  for  forfeiture  of  the  property 
seized,  when  the  fraudulent  acts  and  at- 
tempts and  intents  to  defraud,  alleged  in 
the  prior  criminal  information,  and 
covered  by  the  verdict  and  judgment  of 
acquittal,  embraced  all  of  the  acts, 
attempts,  and  intents  averred  in  the  in- 
formation in  rem.  Coffey  v.  U.  S.,  (1886) 
116  U.  S.  436,  6  S.  Ct.  437,  29  U.  S. 
(L.  ed.)  684. 

Power  of  court  to  order  return  of  prop- 
erty seized. — ^A  federal  court  has  no 
power,  in  a  summary  proceeding,  to  order 
the  return  of  property  illegally  seized, 
at  any  rate  before  steps  have  been  tsken 
to  have  it  forfeited.  While  it  is  well 
settled  that  the  court  has  the  power  in  a 
summary  proceeding  to  order  the  return 


to  the  accused  of  papers  and  documents 
wrongfully  seized  and  in  the  possession  of 
the  district  attorney,  or  other  officers  of 
the  court,  it  is  equally  weU  settled  that 
revenue  officers,  who  have  seized  property 
pursuant  to  assumed  legislative  authority, 
are  not  officers  of  the  court.  They  are 
officers  of  another  branch  of  the  govern- 
ment, and  in  such  case  do  not  assume  to 
act  pursuant  to  any  judicial  authority  or 
process.  If  the  seizure  under  this  section 
is  unlawful,  the  redress  is  by  way  of 
plenary  action.  U.  S.  v,  Hee,  (D.  C.  N.  J. 
1915)   219  Fed.  1019. 

Costs. —  In  a  proceeding  in  rem  under 
this  section,  upon  a  judgment  condemning 
goods  as  forfeited  to  the  United  States, 
there  must  be  judgment  against  the  claim- 
ant for  the  amount  of  the  costs.  The  word 
''defendant,"  as  used  in  R.  S.  sec.  974 
(title  Costs),  includes  a  claimant  in  an 
action  in  rem  for  a  forfeiture.  U.  S.  i\ 
Seven  Barrels  Distilled  OU,  (1868)  27 
Fed.  Cas.  No.  16,253a. 


Sec.  3454.  [Sales  to  evade  tax — forfeiture.]  Whenever  any  person 
who  is  liable  to  pay  any  tax  upon  any  goods,  wares,  or  merchandise,  sells  or 
causes  or  allows  the  same  to  be  sold  before  the  tax  is  paid  to  which  said 
property  is  liable,  with  intent  to  avoid  such  tax,  or  in  fraud  of  the  internal- 
revenue  laws,  any  debt  contracted  in  such  sale,  and  any  security  given 
therefor,  unless  the  same  shall  have  been  bona  fide  transferred  to  an  inno- 
cent holder,  shall  be  void,  and  the  collection  thereof  shall  not  be  enforced 
in  any  court.  And  if  such  goods,  wares,  or  merchandise  have  been  paid 
for,  in  whole  or  in  part,  the  sum  so  paid  shall  be  deemed  forfeited,  and 
any  person  who  shall  sue  for  the  same  in  an  action  of  debt  shall  recover 
from  the  seller  the  amount  so  paid,  one  half  to  his  own  use  and  the  other 
half  to  the  use  of  the  United  States.  [B.  8.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  305,  306. 

Sec.  3455.  [Disposing  of  or  receiving  empty  stamped  packages,  etc,-^ 
penalties.]  Whenever  any  person  sells,  gives,  purchases,  or  receives  any 
box,  barrel,  bag,  vessel,  package,  wrapper,  cover,  or  envelope  of  any  kind, 
stamped,  branded,  or  marked  in  any  way  so  as  to  show  that  the  contents  or 
intended  contents  thereof  have  been  duly  inspected,  or  that  the  tax  thereon 
has  been  paid,  or  that  any  provision  of  the  internal-revenue  laws  has  been 
complied  with,  whether,  such  stamping,  branding,  or  marking  may  have 
been  a  duly  authorized  act  or  may  be  false  and  counterfeit,  or  otherwise 
without  authority  of  law,  said  box,  barrel,  bag,  vessel,  package,  wrapper, 
cover,  or  envelope  being  empty,  or  contiiining  anything  else  than  the  con- 
tents which  were  therein  when  said  articles  had  been  so  lawfully  stamped, 
branded,  or  marked  by  an  oflRcer  of  the  revenue,  he  shall  be  liable  to  a 
penalty  of  not  less  than  fifty  nor  more  than  five  hundred  dollars.  And 
every  person  who  makes,  manufactures,  or  produces  any  box,  barrel,  bag, 
vessel,  package,  wrapper,  cover,  or  envelope,  stamped,  branded,  or  marked, 
as  above  described,  or  stamps,  brands,  or  marks  the  same  as  hereinbefore 
recited,  shall  be  liable  to  penalty  as  before  provided  in  this  section.    And 
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every  person  who  violates  the  foregoing  provisions  of  this  section,  with 
intent  to  defraud  the  revenue,  or  to  defraud  any  person,  shall  be  liable  to 
a  fine  of  not  less  than  one  thousand  nor  more  than  five  thousand  dollars,  or 
to  imprisonment  for  not  less  than  six  months  nor  more  than  five  years,  or 
to  both,  at  the  discretion  of  the  court.  And  all  articles  sold,  given,  pur- 
chased, received,  made,  manufactured,  produced,  branded,  stamped,  or 
marked  in  violation  of  the  provisions  of  this  section,  and  all  their  contents, 
shaU  be  forfeited  to  the  United  [States].    [£.  8.] 

Aet  of  July  13,  1866,  ch.  184,  13  Stat.  L.  152. 


Section  explained. —  "  By  the  first  para- 
{^ph  a  penalty  is  imposed,  first,  for  seU- 
ing,  giving  away,  purchasing,  or  receiving 
an  empty  package,  barrel,  etc.,  bearing  a 
government  brand  or  stamp,  indicatmg 
that  the  contents  have  been  inspected,  or 
that  the  revenue  laws  have  been  complied 
with;  and,  second,  for  giving  away,  seU- 
ing,  purchasing,  or  receiving  packages 
thus  branded  or  stamped,  which  contain 
different  contents  than  they  had  in  them 
when  branded  or  inspected.  By  the  sec* 
ond  paragraph  of  the  same  section  ihe 
penalty  is  imposed  on  one  who  makes, 
manufactures,  or  produces  any  box,  bar- 
rel, etc.,  and  stamps  or  brands  the  same 
with  a  government  stamp,  or  who  so 
stamps  or  brands  a  box  or  package  which 
some  one  else  has  made."  U.  S.  v.  Nine 
Casks,  etc.,  DistiUed  Spirits,  (1892)  51 
Fed.  191. 

Substituting  tax-paid  spirits. — A  person 
cannot  buy  a  package  that  contains 
distilled  spirits,  alrei^y  stamped  and 
branded,  and  remove  the  contents  and 
put  in  other  distilled  spirits,  although  the 
other  spirits  may  have  paid  the  tax,  with- 
out rendering  the  property  subject  to  for- 
feitur&  U.  S.  v.  Nme  Casks,  etc.,  Distilled 
Spirits,  (1892)   51  Fed.  191. 

Addition  of  buznt  sugar  or  carameL — 
After  spirits,  properly  stamped,  had  been 
-withdrawn  from  the  warehouse,  under  a 
regulation  of  the  commissioner  of  internal 
revenue  permitting  such  reduction,  a  quan- 
tity of  water  was  added  whereby  their 
proof  was  reduced  from  about  100  to  90. 
This  was  done  on  the  premises  of  a  duly 
qualified  wholesale  liquor  dealer,  in  the 
presence  of  a  government  ganger,  who 
affixed  to  the  cask  the  stamp  required  by 
said  regulation.  A  subsequent  surrepti- 
tious addition  to  the  liquors  of  burnt 
sugar  or  caramel,  and  sale  of  the  same, 
constitute  a  violation  of  this  section. 
U.  S.  v.  Three  Packages  Distilled  Spirits* 
(1903)   125  Fed.  52. 

The  addition  of  water,  or  a  reduction 
of  proof  by  natural  causes,  would  not 
work  a  forfeiture  under  this  section.  U.  S. 
r.  Nine  Casks,  etc.,  Distilled  Spirits,  (1892j 
51  Fed.  191. 

But  in  U.  S.  V.  Three  Packages  Dis- 
tilled Spirits,  (1903)  125  Fed.  52,  the 
court  said  the  above  opinion  was  purely 
obiter,  and  that  it  is  exceedingly  doubtful 


whether  the  addition  of  water  would  not 
constitute  a  violation  of  the  text  section 
3455,  but  that  after  having  promulgated 
a  regulation  authorizing  the  reduction  of 
proof  by  the  addition  of  water,  the  gov- 
ernment could  not  claim  a  forfeiture  upon 
that  groxmd. 

'*  It  seems  to  me  that  the  mere  addi- 
tion of  water  to  spirits  which  had  been 
properly  stamped  and  marked,  and  upon 
which  the  full  tax  had  been  paid,  could 
not  be  regarded  as  such  a  change  in  the 
package  of  the  spirits  which  were  in  the 
possession  of  the  wholesale  liquor  dealer 
as  would  bring  him  within  the  inhibition 
of  the  statute.  I  fail  to  see  what  reason 
would  induce  the  courts  to  bring  such  an 
act  within  the  inhibition.  It  would  take 
nothing  from  the  government  m  any  way 
whatever,  and  it  would  in  no  sense  take 
from  these  spirits  any  element  which 
would  be  necessary  and  essential  for  the 
government  in  tracing  them  from  one 
point  to  another."  U.  S,  v,  Thirty-Two 
Barrels  DistiUed  SpiriU,  (1880)  5  Fed. 
190. 

Addition  of  nontaxable  articles. —  Sub- 
stances which  are  not  in  themselves  tax- 
able under  the  laws  of  the  United  States 
are  not  embraced  in  the  words  "  any- 
thing else,"  as  used  in  this  section,  pro- 
viding for  a  seizure,  forfeiture,  and  pen- 
alty for  selling  packages  which  contain, 
at  the  time  of  sale,  anything  else  than 
the  contents  when  the  same  were  law- 
fully stamped  by  a  revenue  officer,  even 
where  there  is  no  intent  to  defraud,  and 
for  a  much  heavier  penalty  where  there 
is  such  fraudulent  intent.  Thus  the  sale 
of  a  barrel  of  whisky  to  which  has  been 
added,  after  such  barrel  has  been  prop- 
erly stamped  by  a  revenue  officer,  burnt 
sugar  or  caramel,  as  coloring  matter,  does 
not  authorize  its  seizure  and  forfeiture 
to  the  United  States.  U.  S.  v,  A.  Graf 
DistUling  Co.,  (1908)  208  U.  S.  198,  28 
8.  Ct.  264,  52  U.  S.  (L.  ed.)  452. 

Information. — ^An  information  for  a  for- 
feiture of  distilled  spirits  for  violation  of 
this  section  was  held  to  be  bad  on  de- 
murrer, as  not  sufficiently  definite  to  dis- 
close to  the  court  or  claimant  the  precise 
nature  of  the  act  charged  to  be  a  violation 
of  the  statute.  U.  S.  v.  Three  Packages 
Distilled  Spirits,  (1907)    152  Fed.  580. 

Burden  of  proof. —  In  a  proceeding  by 
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the  United  States  under  this  section  for 
the  forfeiture  of  whisky  contained  in  the 
original  distiller's  barrels,  but  in  which 
it  is  alleged  that  the  whisky  is  other  than 
that  contained  in  the  barrels  when  they 
were  branded  and  marked  by  the  gauger, 
and  that  the  claimants  in  whose  possen- 
sion  the  barrels  were  found  received  the 
same  in  such  substituted  condition  with 
intent  to  defraud,  the  burden  rests  on  the 
government  to  prove  that  they  were  in 
that  condition  when  so  received,  and  such 
fact  cannot  be  inferred  from  the  fact  that 
they  were  in  such  condition  when  seized. 
Corbin  t\  U.  6.,  (C.  C.  A.  1910)  181  Fed. 
296,  104  C.  C.  A.  278. 

Byidenoe  —  Changing  contents  after 
stamping, —  Where,  on  an  information  to 
forfeit  certain  liquors  on  the  ground  that 
distilled  spirits  of  a  different  quality 
had  been  put  into  the  barrels  after  they 
were  originally  stamped  and  branded,  in 
violation  of  this  section,  it  was  conceded 
that  the  claimant  was  entitled  to  reduce 
the  proof  by  the  addition  of  water,  and 
the  imcontradicted  evidence  showed  that 
the  spirits  contained  in  the  packages  had 
been  reduced  in  proof  between  twelve  and 
fourteen  degrees,  after  they  had  been 
gauged  and  stamped,  by  the  addition  of 
water,  in  conformity  with  the  law  and  in 
the  presence  of  a  government  gauger,  it 
was  neld  that  the  discrepancy  in  the  per- 
centage of  the  alcohol  contained  in  the 
liquor  was  insufficient  to  form  a  basis  for 
an  inference  that  the  change  was  occa- 
sioned by  the  addition  of  **  other  spirits 
of  a  different  quality."  Three  Packages 
Distilled  Spirits  v,  U.  S.,  (1904)  129  Fed. 
329,  63  C.  C.  A.  263,  reversing  (1903) 
125  Fed.  52. 

Product  made  under  similar  conditions. 
—  In  a  proceeding  by  the  United  States 
under  tms  section  for  the  forfeiture  of 
whisky  contained  in  the  distiller's  origi- 


nal barrels,  but  alleged  to  be  other  than 
that  contained  in  such  barrels  when  they 
were  branded  and  marked  by  the  gauger, 
it  was  competent  for  the  government  to 
introduce  in  evidence  tabulated  analyses 
of  samples  of  the  whisky  in  such  barrels 
showing  the  per  cent,  of  its  congeneric 
properties  and  for  comparison  similar 
analyses  of  whisky  taken  from  a  large 
number  of  barrels  produced  by  the  same 
distillery  under  the  same  process,  out  of 
material  in  the  same  proportions,  and  of 
substantially  the  same  grade,  placed  in 
barrels  of  the  same  character  of  wood, 
treated  in  the  same  manner,  and  stored 
in  the  same  warehouse  under  practically 
the  same  conditions  as  to  moisture  and 
temperature,  much  of  such  whisky  having 
been  made  in  the  same  year,  some  in 
different  years,  and  a  portion  on  the  same 
day  as  some  of  the  seized  whisky,  and 
the  testimony  being  given  by  expert  chem- 
ists who  made  the  analyses.  Corbin  v, 
U.  S.,  (C.  C.  A.  1910)  181  Fed.  296,  104 
C.  C.  A.  278. 

Variance. —  Where  an  information  for 
the  forfeiture .  of  certain  packages  of 
liquors  alleged  that  after  the  barrels  had 
been  inspected,  gauged,  and  stamped,  some- 
thing else  than  the  contents  which  were 
therein  when  said  barrels  and  packages 
Were  so  lawfully  stamped,  branded,  and 
marked,  to  wit,  distilled  spirits  of  a 
different  quality,  had  been  placed  therein 
in  violation  of  this  section,  it  was  held 
that  evidence  that  at  the  time  the  proof 
of  the  liquors  was  reduced  by  the  addition 
of  water,  after  the  packages  had  been 
stamped,  some  caramel  matter  had  been 
put  into  the  packages  to  deepen  the  color, 
was  not  within  the  information,  and  there- 
fore inadmissible.  Three  Packages  Bis- 
tilled  Spirits  17.  U.  S.,  (1904)  129  Fed. 
329,  63  C.  C.  A.  263,  reversing  (1903)  125 
Fed.  52. 


Sec.  3456.  [Penalty  and  forfeiture  by  distillers,  rectifiers,  wholesale 
liquor-dealers  and  manufacturers  of  tobacco  or  cigars,  for  omitting  things 
required,  and  for  doing  things  forbidden.]  If  any  distiller,  rectifier,  whole- 
sale liquor-dealer,  or  manufacturer  of  tobacco  or  cigars,  shall  knowingly  or 
willfully  omit,  neglect,  or  refuse  to  do  or  cause  to  be  done  any  of  the  things 
required  by  law  in  the  carrying  on  or  conducting  of  his  business,  or  shall 
do  anything  by  this  Title  prohibited,  if  there  be  no  speciific  penalty  or 
punishmeM  imposed  by  any  other  section  of  this  Title  for  the  neglecting:, 
omitting  or  refusing  to  do,  or  for  the  doing  or  causing  to  be  done  the  thing 
required  or  prohibited,  he  shall  pay  a  penalty  of  one  thousand  dollars ;  and 
if  the  person  so  offending  be  a  distiller,  rectifier,  or  wholesale  liquor-dealer, 
all  distilled  spirits  or  liquors  owned  by  him  or  in  which  he  has  any  interest 
as  owner,  and  if  he  be  a  manufacturer  of  tobacco  or  cigars,  all  tobacco  or 
cigars  found  in  his  manufactory  shall  be  forfeited  to  the  United  States. 
\R,  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat  L.  164. 

The  word  **  liquor  "  between  the  words  "  wholeRale  "  and  **  dealer  "  where  they  last 
appear  in  this  section  was  added  by  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  249. 
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Purpose  of  section.— To  add  to  the  al- 
ready existine  penalties  for  an  offense 
was  not  intended  by  Congress  in  this  sec- 
tion, but  to  provide  for  omitted  cases 
only.  This  section  was  "  undoubtedly  in- 
tended to  impose  upon  rectifiers  and  whole- 
sale liquor-dealers  the  duty  of  doing  or 
causing  to  be  done  everything  pertaining 
to  their  respective- occupations  which  was 
necessary,  in  order  to  enable  others  actinff 
under  the  law  to  do  what  was  required 
of  them.  If  they  failed  in  this,  and  there 
was  no  other  penalty  provided  for  the 
neglect,  they  were  subjected  to  the  pro- 
visions of  that  section.  If,  however,  by 
any  other  section  a  specific  duty  was  im- 
posed on  them,  which,  if  performed,  would 
enable  the  other  parties  to  act  in  the 
proper  manner,  and  a  penalty  was  pre- 
scrioed  for  the  omission  to  perform  such 
duty,  they  were  not  to  be  proceeded  against 
under"  this  section.  U.  S.  v.  Two  Hun- 
dred Barrels  Whisky,  (1877)  95  U.  S. 
571,  24  U.  S.  (L.  ed.)  491.  See  also  Quan- 
tity Distilled  Spirits,  (1869)  3  Ben.  552, 
20  Fed.  Cas.  No.  11,496;  U.  S.  v.  Forty- 
Eight  Hundred  Gallons  Spirits,  (1871)  4 
Ben.  471,  25  Fed.  Cas.  No.  15,153;  U.  S.  r. 
One  Hundred  and  Thirty-Three  Casks  Dis- 
tilled Spirits,  (1870)  1  Sawy.  188,  27  Fed. 
Cas.  No.  15,940;  U.  S.  v.  One  Thousand 
Four  Hundred  and  Twelve  Gallons  Dis- 
tilled Spirits,  (1873)  10  Blatchf.  428,  27 
Fed.  Cas.  No.  15,960;  U.  S.  v,  Ninety-Five 
Barrels  Distilled  SpiriU,  (1870)  27  Fed. 
Cas.  No.  15,889;  U.  S.  v.  One  Rectifying 
Establishment,  (1869)  27  Fed.  Cas.  Na 
15,952. 

The  person  **  so  offending  "  is  one  who 
had  offended  under  the  conditions  pre- 
viously stated,  and  immediate  connection 
between  the  penalty  and  the  forfeiture, 
indicated  by  the  conjunction  ''  and,"  ex- 
presses and  shows  an  intent  to  express  an 
additioh  to  the  penalty,  wherever  the  pen- 
alty of  one  thousand  dollars  has  been  in- 
curred, and  nothing  more.  U.  S.  v.  One 
Thousand  Four  Hundred  and  Twelve  Gal- 
lons of  Distilled  Spirits,  (1873)  10  Blatchf. 
428,  27  Fed.  Cas.  No.  15,960. 

Knowledge  and  intent. — Knowledge  that 
the  Act  is  a  violation  of  law,  and  an  in- 
tention to  violate  the  law,  is  not  necessary 
to  hold  a  person  a  violator  of  the  law, 
but  to  incur  the  penalties  under  this  sec- 
tion he  must  have  a  knowledge  that  he  is 
doing  or  omitting  to  do  the  act  forbidden 
or  required,  and  must  intend  so  to  do. 
U.  S.  r.  One  Rectifying  Establishment, 
(1869)  27  Fed.  Cas.  No.  15,952.  See  also 
Quantity  Distilled  Spirits,  (1869)  20  Fed. 
Cas.  No.  11,495;  U.  S.  v.  McKim,  (1869) 
26  Fed.  Cas.  No.  15,693. 

To  work  a  forfeiture  under  this  section 
it  must  be  made  to  appear  that  there  had 
been  a  wilful  neglect  to  do  something,  or 
omission  to  do  something,  or  a  refusal  to 


do  something,  required  by  law  in  the 
process  of  carrying  on  or  conducting  the 
business  referred  to.  U.  S.  v.  Three  Bar- 
rels Whiskv,  (1896)  77  Fed.  963. 

Offense  by  distiller  within  section. — ^A 
distiller,  within  the  meaning  of  this  sec- 
tion, does  not  omit,  neglect,  or  refuse  to 
do  or  cause  to  be  done  anything  which 
the  law  does  not  require  of  him  but  im- 
poses .  on  another  person,  as  where  the 
things  omitted  are  required  to  be  done  by 
the  ganger  and  not  by  the  distiller.  U.  S. 
V.    Thirty-Seven   Barrels   Apple   Brandy, 

(1870)  28  Fed.  Cas.  No.  16,466. 
Violation  of  section  3320. —  This  section 

does  not  provide  a  penalty  for  a  violation 
of  R.  S.  sec.  3320,  supra,  p.  74.  Failure 
to  comply  with  the  provisions  of  that 
section  being  punishable  under  R.  S.  sec. 
3289,  supra,  p.  49.  U.  S.  v.  Two  Hundred 
Barrels  Whisky,  (1877)  95  U.  S.  571,  24 
U.  S.  (L.  ed.)  491,  construing  sections 
25,  57,  and  96  of  the  Act  of  July  20,  1868, 
from  which  these  various  Revised  Statutes 
sections  were  taken.  See  also  U.  S.  r. 
Thirty-Four     Barrels     Distilled     Spirits, 

(1871)  28  Fed.  Cas.  No.  16,641.  But  see 
U.  8.  V.  One  Hundred  and  Thirty-Three 
Casks  Distilled  Spirits,  (1870)  1  Sawy. 
188,  27  Fed.  Cas.  No.  15,940;  U.  S.  v. 
Ninety-Five  Barrels  Distilled  Spirits, 
(1870)  27  Fed.  Cas.  No.  15,889. 

Violation  of  R.  S.  sec.  3394. —  For  a  vio- 
lation of  section  10  of  the  Act  of  July  24, 
1897  (R.  S.  sec.  3394,  supra,  p.  166),  the 
remedy  is  provided  by  this  section.  U.  S. 
17.  Two  Hundred  and  Eighty-Eight  Pack- 
ages Merry  World  Tobacco,  ( D.  C.  W.  Va. 
1900)   103  Fed.  453. 

Criminal  proceedings  bar  forfeiture. — 
The  government  has  the  right  to  proceed 
by  civil  action  to  enforce  the  forfeiture 
of  the  property  because  of  the  frauds,  or 
to  prosecute  the  parties  engaged  in  it 
criminally ;  but  for  the  same  acts  it  could 
not  do  both.  The  conviction  of  a  stock- 
holder of  a  corporation,  on  an  indictment 
under  R.  S.  sec.  3451,  supra,  p.  312,  is  a 
bar  to  a  civil  action  for  forfeiture  based 
on  the  same  fraudulent  acts  and  omissions 
that  were  introduced  in  proof  in  support 
of  the  indictment,  and  such  plea  in  bar 
may  be  interposed  by  any  one  interested 
in  the  property.  U.  S.  v.  One  Distillery, 
(1890)  43  Fed.  846,  agirined  on  a  ques- 
tion of  pleading  (1899)  174  U.  S.  149,  19 
S.  Ct.  624,  43  U.  S.  (L.  ed.)  929. 

Rules  and  regulations  promulgated  by 
the  commissioner  of  internal  revenue  can- 
not have  the  effect  of  bringing  a  case 
under  the  operation  of  the  penalty  pro- 
vided in  this  section  when  it  is  already 
covered  by  another  statutory  penalty. 
U.  S.  V.  Two  Hundred  Barrels  Whisky, 
(1877)  95  U.  S.  571,  24  U.  S.  (L.  ed.) 
491. 


Sec.  3457.  [Package  included  in  forfeiture  of  goods.]    In  every  case 
where  any  goods  or  commodities  are  forfeited  under  any  internal-revenue 
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law,  all  casks,  vessels,  cases,  or  other  packages  whatso[e]ver,  containing, 
or  which  shall  have  contained  such  goods  or  commodities,  respectively, 
shall  be  forfeited.    [B.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  151. 

Sec.  3458.  [Gk>ods  seized  may  be  delivered  to  mArshal  before  procefui 
issues.]  Any  goods,  wares,  merchandise,  articles,  or  objects  which  may  be 
seized,  under  the  provisions  of  section  thirty-four  hundred  and  fifty-three, 
by  any  collector  or  deputy  collector,  may,  at  the  option  of  the  collector,  be 
delivered  to  the  marshal  of  the  district,  and  remain  in  the  care  and  custody 
and  under  the  control  of  said  marshal,  until  he  shall  obtain  possession  by 
process  of  law.  And  the  cost  of  seizure  made  before  process  issues  shall 
be  taxable  by  the  court.  And  where  any  whisky  or  tobacco,  or  other  article 
of  manufacture  or  produce,  requiring  brands,  stamps  or  marks  of  whatever 
kind  to  be  placed  thereon,  shall  be  sold  upon  distraint,  forfeiture,  or  other 
process  provided  by  law,  the  same  not  having  been  branded,  stamped,  or 
marked,  as  required  by  law,  the  officer  selling  the  same  shall,  upon  sale 
thereof,  fix  or  cause  to  be  afiixed  the  brands,  stamps,  or  marks,  so  required, 
and  deduct  the  expense  thereof  from  the  proceeds  of  such  sale.     [B.  8.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  240;  Act  of  July  13,  1866,  ch.  184,  14  Stat. 
L.  112. 

R.  3.  sec.  3453,  mentioned  m  the  text,  is  given  supra,  p.  313. 

Discharge  of  bond. — The  distiller's  ware-  of  the  proceeds  to  the  payment  of  the  tax 

house  bond,  given  to  secure  the  payment  due  thereon.    U.  S.  t?.  Ulrici,  (1884)   111 

of  the  taxes,  is  discharged  by  a  seizure  U.  S.  38,  4  S.  Ct  288,  28  U.  S.  (L.  ed.) 

and  sale  of  tne  spirits  and  the  application  344. 

Sec.  3459.  [Bailing  of  goods  seised  —  sale  for  want  of  bail.]  When 
any  property  which  is  seized  under  the  foregoing  provisions  of  section 
thirty-four  hundred  and  fifty-three  is  liable  to  perish  or  become  greatly 
reduced  in  price  or  value  by  keeping,  or  when  it  cannot  be  kept  without 
great  expense,  the  owner  thereof,  or  the  marshal  of  the  district,  may  apply 
to  the  collector  of  the  district  to  examine  it ;  and  if,  in  the  opinion  of  the 
said  collector,  it  shall  be  necessary  that  the  said  property  should  be  sold 
to  prevent  such  waste  or  expense,  he  bhall  appraise  the  same;  and  there- 
upon the  owner  shall  have  said  property  returned  to  him  upon  giving  bond 
in  such  form  as  may  be  prescribed  by  the  Commissioner  of  Internal  Rev- 
enue, and  in  an  amount  equal  to  the  appraised  value,  with  such  sureties 
as  the  collector  shall  deem  good  and  sufiScient,  to  abide  the  final  order, 
decree,  or  judgment  of  the  court  having  cognizance  of  the  case,  and  to  pay 
the  amount  of  said  appraised  value  to  the  collector,  marshal,  or  otherwise, 
as  he  may  be  ordered  and  directed  by  the  court,  which  bond  shall  be  filed 
by  said  collector  with  the  United  States  district  attorney  for  thie  district 
in  which  said  proceedings  in  rem  may  be  commenced :  Provided,  That  in 
case  said  bond  shall  have  been  executed  and  the  property  returned  before 
seizure  thereof  by  virtue  of  the  process  aforesaid,  the  marshal  shall  give 
notice  of  pendency  of  proceedings  in  court  to  the  parties  executing  said 
bond,  by  personal  service  or  publication,  and  in  such  manner  and  form  as 
the  court  may  direct,  and  the  court  shall  thereupon  have  jurisdiction  of 
said  matter  and  parties  in  the  same  manner  as  if  such  property  had  been 
seized  by  virtue  of  the  process  aforesaid.  But  if  said  owner  shall  neglect 
or  refuse  to  give  said  bond,  the  collector  shall  issue  to  a  deputy  collector 
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or  to  the  n^arshal  aforesaid  an  order  to  sell  the  same ;  and  the  deputy  eel- 
lector  or  marshal  shall  thereupon  advertise  and  sell  the  said  property  at 
public  auction  in  the  same  manner  as  goods  may  be  sold  on  final  execution 
in  said  district;  and  the  proceeds  of  the  sale,  after  deducting  the  reasonable 
costs  of  the  seizure  and  sale,  shall  be  paid  to  the  court  aforesaid,  to  abide 
its  final  order,  decree,  or  judgment.    [£.  8.] 

Act  of  June  30,  1864,  ch.  173,  13  6tat.  L.  241 ;  Aet  of  July  13,  1866,  ch.  184,  14  Stat. 
L.  112. 
R.  S.  sec.  3463,  mentioned  in  the  text,  is  given  supra,  p.  313. 


Effect  of  bond. —  The  bond  taken  under 
this  section  is  regarded  a  substitute  for 
the  property,  but  only  in  a  case  of  seizure 
under  R.  S.  sec.  3453,  supra,  p.  313,  and 
not  when  judgment  stuids  upon  a  cause 
of  forfeiture  under  some  other  provisions 
of  the  internal  revenue  laws.  U.  S.  t;. 
Ninety-Two  Barrels  Rectified  Spirits, 
(1871)  8  Blatchf.  480,  27  Fed.  Gas.  No. 
15,892.  See  also  Ninety-Two  Barrels 
Spirits,  (1871)  5  Ben.  323,  18  Fed.  Gas. 
No.  10,275;  Tracey  v.  Gorse,  (1874)  58 
N.  Y.  143. 

Notice. —  Where  goods,  seized  by  a  col- 
lector for  violation  of  R.  S.  sec.  3453, 
supra,  p.  313,  are  attached  while  in  his 
hands  by  the  marshal  on  process  issued  in 
proceedmgs  for  their  forfeiture,  and  a 
bond  for  their  release  is  thereafter  given 
by  the  claimant  under  this  section,  the 
proviso  to  the  section  requiring  notice  of 
the  pendency  of  the  proceeding  in  court  to 
be  ^iven  to  the  parties  ezecutmg  the  bond, 
is  mapplicable,  such  notice  being  intended 
to  take  the  place  of  an  actual  seizure  by 
the  marshal  where  the  goods  have  been 
returned  to  the  claimant  under  the  bond 
before  such  seizure  has  been  made,  and 


unnecessary  where  the  attachment  has 
been  made,  and  the  proceeding  in  rem  is 
pending  when  the  bond  is  given.  U.  S.  v. 
Fifty-Nine  Thousand  Six  Hundred  and 
Fifty  Cigars,-  (1906)  146  Fed.  130,  76  C. 
C.  A.  556,  affirming  (1905)   138  Fed.  166. 

Service  of  notice. —  Personal  service  of 
notice  ten  days  before  the  term  fixed  for 
trial  was  given  by  order  of  the  District 
Court  to  the  sureties  on  a  bond  given 
under  this  section.  A  motion  made  on 
a  special  appearance  to  quash  the  notice 
because  twenty  days  had  not  been  given 
as  required  by  rule  of  the  United  States 
District  Courts  was  overruled,  as  this 
section  prescribed  the  mode  of  proceeding 
in  the  case  as  to  notice,  and  not  the  rule 
of  the  court  referred  to.  U»  S.  v.  Seven- 
teen £mpty  Barrels,  (1875)  3  DiU.  285, 
27  Fed.  Gas.  No.  16,255. 

Power  of  sale  miniaterial. —  "  The  power 
of  sale  conferred  upon  a  coUector  is  min* 
isterial  and  not  juaicial;  and  a  sale  made 
by  a  collector,  in  a  case  not  within  the 
statute,  neither  divests  nor  confers  any 
title."  Tracey  v.  Gorse,  (1874)  58  N.  Y. 
143. 


Sec.  3460.  [Proceedings  on  semire  of  goods  valned  at  $600  or  less.] 

In  all  cases  of  seizure  of  any  goods,  wares,  or  merchandise,  as  being  sub- 
ject to  forfeiture  under  any  provision  of  the  internal-revenue  laws,  which, 
in  the  opinion  of  the  collector  or  deputy  collector  making  the  seizure,  are 
of  the  appraised  value  of  five  hundred  dollars  or  less,  the  said  collector  or 
deputy  collector  shall,  except  in  cases  otherwise  provided,  proceed  as 
follows : 

First.  He  shall  cause  a  list  containing  a  particular  description  of  the 
goods,  wares,  or  merchandise  seized  to  be  prepared  in  duplicate,  and  an 
appraisement  thereof  to  be  made  by  three  sworn  appraisers,  to  be  selected 
by  him,  who  shall  be  respectable  and  disinterested  citizens  of  the  United 
States  residing  within  the  collection-district  wherein  the  seizure  was  made. 
Said  list  and  appraisement  shall  be  properly  attested  by  the  said  collector 
or  deputy  collector  and  the  said  appraisers,  for  which  service  each  of  the 
said  appraisers  shall  be  allowed  the  sum  of  one  dollar  and  fifty  cents  a  day, 
to  be  paid  in  the  manner  provided  by  law  for  other  necessary  charges  of 
collectors. 

Second.  If  the  said  goods  are  found  by  the  said  appraisers  to  be  of  the 
value  of  five  hundred  dollars  or  less,  the  said  collector  or  deputy  collector 
shall  publish  a  notice,  for  three  weeks,  in  some  newspaper  of  the  district 
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where  the  seizure  was  made,  describing  th6  articles,  and  stating  the  time, 
place,  and  cause  of  their  seizure,  and  requiring  any  person  claiming  them 
to  appear  and  make  such  claim  within  thirty  days  from  the  date  of  the  first 
publication  of  such  notice. 

Third.  Any  person  claiming  the  goods,  wares,  or  merchandise  so  seized, 
within  the  time  specified  in  the  notice,  may  file  with  the  said  collector  or 
deputy  collector  a  claim,  stating  his  interest  in  the  articles  seized,  and  may 
execute  a  bond  to  the  United  States  in  the  penal  sum  of  two  hundred  and 
fifty  dollars,  with  sureties  to  be  approved  by  the  said  collector  or  deputy 
collector,  conditioned  that,  in  case  of  condemnation  of  the  articles  so  seized, 
the  obligors  shall  pay  all  the  costs  and  expenses  of  the  proceedings  to 
obtain  such  condemnation;  and  upon  the  delivery  of  such  bond  to  the 
collector  or  deputy  collector,  he  shall  transmit  the  same,  with  the  duplicate 
list  or  description  of  the  goods  seized,  to  the  United  States  district  attorney 
for  the  district,  and  said  attorney  shall  proceed  thereon  in  the  ordinary 
manner  prescribed  by  law. 

Fourth.  If  no  claim  is  interposed  and  no  bond  is  given  within  the  time 
above  specified,  the  collector  or  deputy  collector,  as  the  case  may  be,  shall 
give  ten  days'  notice  of  the  sale  of  the  goods,  wares,  or  merchandise  by  publi- 
cation, and,  at  the  time  and  place  specified  in  the  notice,  shall  sell  the 
articles  so  seized  at  public  auction,  and,  after  deducting  the  expense  of 
appraisement  and  sale,  he  shall  deposit  the  proceeds  to  the  credit  of  the 
Secretary  of  the  Treasury.    [R.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  169;  Act  of  June  6,  1872,  eh.  315,  17  SUt. 
L.  267. 


Intent  of  section. —  This  section  is  pri- 
marily intended  to  govern  the  conduct  of 
the  collector  in  the  disposition  of  goods 
seized  as  forfeited  to  the  United  States, 
and  in  no  way  affects  his  liability  to  an 
action  by  the  party  aggrieved  in  case  of 
an  unlawful  seizure.  Cardinel  v.  Smith, 
( 1867 )  Deady  197,  5  Fed.  Gas.  No.  2,396. 
See  North  Carolina  r.  Vanderford,  (1888) 
35  Fed.  282. 

The  provisions  of  the  third  clause  are 
neither  compulsory  nor  exclusive,  and  a 
claimant  may  adopt  and  pursue  any  other 
existing  remedy  in  a  case  of  an  alleged 
unlawful  seizure.  Cardinel  r.  Smith, 
(1867)  Deady  197,  6  Fed.  Cas.  No.  2,395. 

Mules  used  to  remove  spirits. —  Under 
the  provision  in  this  section  that  in  all 
cases  of  seizure  of  any  goods,  wares,  or 
merchandise  subject  to  forfeiture  under 
the  internal  revenue  laws,  the  collector 


shall  proceed  to  have  such  goods,  wares, 
and  merchandise  listed  and  appraised,  and 
sell  the  same  at  auction,  etc.,  the  phrase 
"  goods,  wares,  and  merchandise  "  is  suffi- 
ciently broad  to  include  a  team  of  mules 
used  for  the  removal  of  spirits  with  intent 
to  defraud  the  government,  in  violation  ot 
R.  S.  sec.  3460,  supra,  p.  311.  Pilcher  v. 
Faircloth,  (1903)  136  Ala.  311,  33  So. 
645. 

Application  to  opium  unlawfully  im- 
ported.—  This  section  is  confined  in  its 
application  to  violations  of  the  customs 
or  navigation  laws  and  has  no  bearing  on 
cases  not  falling  within  those  laws.  This 
secticm  therefore  cannot  be  availed  of  for 
the  sunmiary  forfeiture  of  opium  intro- 
duced into  the  United  States  contrary  to 
law.  (1912)  29  Op.  Atty.-Gen.  603.  See 
Imposts  and  Expobts. 


Sec.  3461 .  [Application  for  remission  and  return  of  proceeds  —  dis- 
tribution.] Within  one  year  after  the  sale  of  any  goods,  wares,  or  mer- 
chandise, as  provided  in  the  preceding  section,  any  person  claiming  to  be 
interested  in  the  property  sold  may  apply  to  the  Secretary  of  the  Treasury 
for  a  remission  of  the  forfeiture  thereof,  or  of  any  part  thereof,  and  a 
restoration  of  the  proceeds  of  the  sale ;  and  the  said  Secretary  may  grant 
the  same  upon  satisfactory  proof,  to  be  furnished  in  such  manner  as  he 
shall  prescribe:  Provided,  That  it  shall  be  satisfactorily  shown  that  the 
applicant,  at  the  time  of  the  seizure  and  sale  of  the  said  property,  and 
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during  the  intervening  time,  was  absent,  out  of  the  United  States,  or  in 
such  circumstances  as  prevented  him  from  knowing  of  the  seizure,  and 
that  he  did  not  know  of  the  same;  and  also  that  the  said  forfeiture  was 
incurred  without  willful  negligence  or  any  intention  of  fraud  on  the  part 
of  the  owner  of  said  property.  If  no  application  for  such  restoration  is 
made  within  one  year,  as  hereinbefore  prescribed,  the  Secretary  of  the 
Treasury  shall,  at  the  expiration  of  the  said  time,  cause  the  proceeds  of  the 
sale  of  the  said  property  to  be  distributed  according  to  law,  as  in  the  ease 
of  goods,  wares,  or  merchandise  condemned  and  sold  pursuant  to  the  decree 
of  a  competent  court.    [R.  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  169;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  267. 


Sec.  3462.  [Search-warrants.]  The  several  judges  of  the  circuit  and 
district  courts  of  the  United  States,  and  commissioners  of  the  circuit  courts, 
may,  within  their  respective  jurisdictions,  issue  a  search-warrant,  authoriz- 
ing any  internal-revenue  oflScer  to  search  any  premises  within  the  same,  if 
such  officer  makes  oath  in  writing  that  he  has  reason  to  believe,  and  does 
believe,  that  a  fraud  upon  the  revenue  has  been  or  is  being  committed 
upon  or  by  the  use  of  the  said  premises.    [B.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  152. 

By  the  Judicial  Code  of  March  4,  1911,  {§  289-291,  the  Circuit  Courts  were 
abolished  and  their  powers  and  duties  conferred  on  the  District  Courts.    See  Judiciabt. 

place  to  be  searched,  and  the  persons  or 
things  to  be  seized."  ( 1903)  24  Op.  Atty.- 
Qen.  686. 

Enforcement  of  oleomargarine  law^ — 
The  provisions  of  this  section  are  general 
in  their  nature  and  are  applicable  to  the 
collection  of  the  special  taxes  imposed  by 
the  Act  of  Aug.  2,  1886,  24  Stat.  L.  209, 
ch.  840,  supra,  p.  188.  Kerch^rval  v.  Allen, 
(C.  C.  A.  8th  Cir.  1916)  220  Fed.  262,  136 

V/>      \Jm      A.       1.  , 

Compensation  of  commissioner. —  This 
section  imposes  upon  the  commissioners 
the  duty  of  issuing  such  warrants  where 
proper  application  thereof  is  made,  al- 
though no  compensation  is  provided,  and 
in  case  a  commissioner  refuses,  on  proper 
application,  to  issue  a  search-warrant,  the 
power  to  remove  him  is  vested  in  tha  court 
which  appointed  him.  (1903)  24  Op. 
Atty.-Gen.  686. 


Requirements  for  search  warrants. — 
This  section,  authorizing  the  issuance  of 
search  warrants,  does  not  express  all  the 
requisites  of  an  affidavit  for  such  warrant. 
An  affidavit  merely  alleging  that  the  offi- 
cer had  good  reason  to  believe,  and  did 
believe,  that  the  accused  was  unlawfully 
engaged  in  manufacturing  oleomargarine 
on  the  premises  described,  and  praying  the 
issuance  of  a  warrant,  is  fatally  defective 
for  failure  to  state  facts  from  which  the 
officer  issuing  the  warrant  might  deter- 
mine the  existence  of  probable  cause.  Rip- 
per r.  U.  S.,  (C.  C.  A.  1910)  178  Fed.  24, 
101  C.  C.  A.  162. 

All  the  requirements  for  search  war- 
rants to  be  set  out  in  the  application 
are  not  stated  in  this  section.  The  Fourth 
Amendment  to  the  Constitution  provides 
that  "no  warrants  shall  issue,  but  upon 
probable  cause,  supported  by  oath  or  affir- 
mation,  and  particularly  describing  the 


Sec.  3463.  [Detection  and  punishment  of  frauds.]  The  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
is  authorized  to  pay  such  sums,  not  exceeding  in  the  aggregate  the  sum 
appropriated  therefor,  as  he  may  deem  necessary  for  detecting  and  bringing 
to  trial  and  punishment  persons  guilty  of  violating  the  internal-revenue 
lawB,  or  conniving  at  the  same,  in  cases  where  such  expenses  are  not  other- 
wise provided  for  by  law.    [B.  8.1 

Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  473.  ' 

Reports  of  expenditures  for  punishing  violations  of  the  law  were  required  by  the 
Act  of  Aug.  1,  1914,  ch.  223,  %  1,  infra,  p.  329. 
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VioUtion  defined. — A  violation  of  the 
internal  revenue  laws  has  been  com- 
mitted when  there  has  been  an  omission 
by  taxpayers  to  perform  a  duty  required 
by  law,  and  to  expose  this  omission  of 
duty  is  a  detection  of  such  violation. 
"  Though  different  degrees  of  moral  delin- 
quency may  exist,  the  effect  upon  the  rev- 
enues of  the  United  States  is  precisely  the 
same  whether  a  tax  legally  payable  is 
tacitly  withheld  or  is  evaded  by  active 
frauds."     (1876)  16  Op.  Atty.-Gen.  136. 

Authority  to  offer  reward. —  The  offer 
of  a  reward,  in  cases  which,  in  the  judg- 
ment of  the  commissioner  of  internal  rev- 
enue, could  not  be  reached  by  the  ordinary 
means  of  dividing  forfeitures  with  inform- 
ers, is  within  the  authority  vested  in  the 
commissioner  and  secretary,  and  a  proner 
exercise  of  their  official  discretion.  Wil- 
liams V.  U.  S.,  (1876)   12  Ct.  €1.  192. 

Approval  of  secretary. — ^A  promise  by 
the  commissioner  of  internal  revenue  to 
pay  an  informer  ten  per  cent,  upon  moneys 
which  might  be  collected  as  the  result  of 
information  furnished  could  impose  no 
obligation  on  the  government  unless  it  was 
approved  by  the  Secretary  of  the  Treasury, 
and  in  such  case  an  allowance  bv  a  com- 
missioner—  a  different  person  from  the 
one  who  made  the  promise  —  of  a  smaller 
amount,  with  the  approval  of  the  secre- 


tary, is  all  that  the  claimant  can  recover. 
Green  r.  U.  S.,  (1881)   17  Ct.  CI.  238. 

Allowance  of  reward. — ^An  allowance  to 
a  claimant  of  the  sum  of  $2,000,  less  $888 
paid  him  whilst  in  the  employ  of  the  gov- 
ernment assisting  to  obtain  evidence  which 
resulted  in  the  compromise  of  the  case, 
leaving  $1,112  as  a  balance;  said  $1,112 
and  $888  raiary  heretofore  paid  being  ten 
per  cent,  of  the  amount  recovered  in  com- 
promise as  aforesaid,  to  be  paid  from  the 
appropriation  for  punishment  for  viola- 
tion of  internal-revenue  laws,  is  an  allow- 
ance of  a  reward  of  $1,112.  The  fact  that 
the  commissioner  and  Secretary  chose  to 
state  the  method  by  which  they  arrived 
at  this  conclusion  does  not  in  the  least 
affect  the  conclusion  itself.  Crane  v, 
U.  S.  (1888)  23  Ct.  CI.  04. 

Entitled  to  reward  on  verdict  of  guilty. 
—  When  the  commissioner  of  internal  rev- 
enue offered  a  reward  for  "  information  " 
which  should  lead  to  the  "  forfeiture  "  of 
an  illicit  distillery,  and  to  the  ''convic- 
tion "  of  the  person  engaged  in  operating 
it,  an  informer  became  entitled  to  the 
reward  when  a  verdict  of  guilty  was 
rendered;  and  the  fact  that  judgment  on 
the  verdict  was  not  prayed  for  by  the 
district  attorney,  and  on  his  motion  was 
suspended  ''on  payment  of  all  costs," 
would  not  defeat  the  informer's  right 
WiUiams  v.  U.  S.,  (1876)  12  Ct.  CI.  192. 


Sec.  3464.  [PnrohaBing  for  the  goTemment  goods  subject  to  tax.] 

The  privilege  of  purchasing  supplies  of  goods  imported  from  foreign  comi- 
tries  for  the  use  of  the  United  States,  duty  free,  which  now  does  or  hereafter 
shall  exist  by  provision  of  law,  shall  be  extended,  under  such  regulations 
as  the  Secretary  of  the  Treasury  may  prescribe,  to  all  articles  of  domestic 
production  which  are  subject  to  tax  by  the  provisions  of  this  Title.    [12.  8.] 


Purduae  by  United  States;— The  with- 
drawal of  distilled  spirits  from  a  bonded 
warehouse  by  order  of  the  Secretary  of 
the  Treasury,  "  free  of  tax,"  does  not  in- 
volve the  regauging  and  the  adjustment 
of  taxes,  but  the  article  is  freed  from  aU 
the  incidents  of  taxation.  U.  S.  v,  Mul- 
lins,  (C.  C.  A.  6th  Cir.  1902)  119  Fed. 
334,  66  C.  C.  A.  238. 


Spirits  purchased  for  the  National  Sol- 
diers' Home  at  Washington,  D.  C,  are  pur- 
chased "  for  the  use  of  the  United  States," 
within  the  meaning  of  this  section,  and 
may  be  withdrawn  from  bonded  ware- 
houses without  payment  of  internal  rev- 
enue tax.     (1905)  25  Op.  Atty.-Gen.  449. 


Sec.  3465.  [Oonstmction  of  certain  revenue  acts.]  An  act  entitled 
"An  act  further  to  provide  for  the  collection  of  duties  on  imports/'  passed 
March  second,  eighteen  hundred  and  thirty-three,  shall  not  be  so  construed 
as  to  apply  to  cases  arising  under  an  act  entitled  **An  act  to  provide  inter- 
nal revenue  to  support  the  Qovemment,  to  pay  interest  on  the  public  debt, 
and  for  other  purposes,"  passed  June  thirtieth,  eighteen  hundred  and  sixty- 
four,  or  any  act  in  addition  thereto  or  in  amendment  thereof,  nor  to  any 
case  in  which  the  validity  or  interpretation  of  said  act  or  acts  shall  be  in 
issue.    [R,  8.] 

Act  of  March  2,  1833,  ch.  57,  4  SUt.  L.  S32-635;  Act  of  June  30,  1864,  ch.  173,  13 
Stat.  L.  223-306. 
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Bights  of  sureties.—  The  Act  of  1833,  Burettes,  and  hence  the  rights  of  sureties 

here  referred  to,  waa  an  Act  providing  for  not  being  fixed  by  the  Act,  denying  to 

the  coUection  of  debts  due  by  or  to  the  them  the  right  of  subrogation,  their  rights 

government,  and  in  said  Act  there  is  a  must  be  determined  by  the  common  law. 

provision  defining  and  fixing  the  rights  of  Lewis  v.  U.  S.  Fidelity,  etc.,  Co.,  (1911) 

sureties  who  were  compelled  to  pay  the  144  Ky.  426,  138  S.  W.  305,  Ann.  Cas. 

debt  of  their  principal.    The  Act  of  1864  1913A  664. 
makes  no  provision  for  the  protection  of 


[Transmission  of  stamps.]  •  •  •  And  hereafter  the  transmission  of 
internal  revenue  stamps  to  the  officers  of  the  internal  revenue  service  shall 
be  made  through  the  mails  of  the  United  States  in  registered  packages. 
[19  Stat  L.  152.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.  15, 
1876,  ch.  287. 


Sec.  47.  [Unpaid  tax  on  articles  sold  or  removed  for  sale  to  be  esti- 
mated and  collected.]  That  whenever  any  article  upon  which  a  tax  is 
required  to  be  paid  by  means  of  a  stamp  is  sold  or  removed  for  sale  by  the 
manufacturer  thereof,  without  the  use  of  the  proper  stamp,  in  addition  to 
the  penalties  imposed  by  law  for  such  sale  or  removal,  it  shall  be  the  duty 
of  the  Commissioner  of  Internal  Revenue,  within  a  period  of  not  more  than 
two  years  after  such  removal  or  sale,  upon  such  information  as  he  can 
obtain,  to  estimate  the  amount  of  the  tax  which  has  been  omitted  to  be  paid, 
and  to  make  an  assessment  therefor  upon  the  manufacturer  or  producer 
of  such  article.  He  shall  certify  such  assessment  to  the  collector,  who  shall 
immediately  demand  payment  of  such  tax,  and  upon  the  neglect  or  refusal 
of  payment  by  such  manufacturer  or  producer,  shall  proceed  to  collect 
the  same  in  the  manner  provided  for  the  collection  of  other  assessed  taxes. 
[28  Stat.  L,  562.] 

This  is  from  the  Bevenue'Act  of  Aug.  27,  1894,  ch.  349. 


An  Act  Authorizing  the  Commissioner  of  Internal  Revenue  to  redeem  or 

make  allowance  for  internal-revenue  stamps. 

[Act  of  May  12, 1900,  ch.  393,  31  Stat.  L.  177.] 

[Seo.  1.]  [Bedemption  of  spoiled  or  destroyed  stamps.]  That  the 
Commissioner  of  Internal  Revenue,  subject  to  regulations  prescribed  by  the 
Secretary  of  the  Treasury,  may,  upon  receipt  of  satisfactory  evidence  of 
the  facts,  make  allowance  for  or  redeem  such  of  the  stamps,  issued  under 
authority  of  law,  to  denote  the  payment  of  any  internal-revenue  tax,  as 
may  have  been  spoiled,  destroyed,  or  rendered  useless  or  unfit  for  the  pur- 
pose intended,  or  for  which  the  owner  may  have  no  use,  or  which  through 
mistake  may  have  been  improperly  or  unnecessarily  used,  or  where  the  rates 
or  duties  represented  thereby  have  been  excessive  iu  amount,  paid  in  error, 
or  in  any  manner  wrongfully  collected.  Such  allowance  or  redemption  may 
be  made,  either  by  giving  other  stamps  in  lieu  of  the  stamps  so  allowed  for 
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the  United  States  tinder  this  section  for 
the  forfeiture  of  whisky  contained  in  the 
original  distiller's  barrels,  but  in  which 
it  is  alleged  that  the  whisky  is  other  than 
that  contained  in  the  barrels  when  they 
were  branded  and  marked  by  the  ganger, 
and  that  the  claimants  in  whose  posses- 
sion the  barrels  were  foimd  received  the 
same  in  such  substituted  condition  with 
intent  to  defraud,  the  burden  rests  on  the 
goYemment  to  prove  that  they  were  in 
that  condition  when  so  received,  and  such 
fact  cannot  be  inferred  from  the  fact  that 
they  were  in  such  condition  when  seized. 
Corbin  r.  U.  S.,  (C.  C.  A.  1910)  181  Fed. 
296,  104  C.  C.  A.  278. 

Evidence  —  Changing  contenU  after 
stamping. —  Where,  on  an  information  to 
forfeit  certain  liquors  on  the  ground  that 
distilled  spirits  of  a  different  quality 
had  been  put  into  the  barrels  after  they 
were  originally  stamped  and  branded,  in 
violation  of  this  section,  it  was  conceded 
that  the  claimant  was  entitled  to  reduce 
the  proof  by  the  addition  of  water,  and 
the  uncontradicted  evidence  showed  that 
the  spirits  contained  in  the  packages  had 
been  reduced  in  proof  between  twelve  and 
fourteen  degrees,  after  they  had  been 
gauged  and  stamped,  by  the  addition  of 
water,  in  conformity  with  the  law  and  in 
the  presence  of  a  government  ganger,  it 
was  neld  that  the  <&screpancy  in  the  per- 
centage of  the  alcohol  contained  in  the 
liquor  was  insufficient  to  form  a  basis  for 
an  inference  that  the  change  was  occa- 
sioned bv  the  addition  of  **  other  spirits 
of  a  different  quality."  Three  Packages 
DistiUed  Spirits  v.  U.  S.,  (1904)  129  Fed. 
329,  63  C.  C.  A.  263,  reversing  (1903) 
125  Fed.  52. 

Product  made  under  similar  conditions. 
—  In  a  proceeding  by  the  United  States 
under  tms  section  for  the  forfeiture  of 
whisky  contained  in  the  distiller's  origi- 


nal barrels,  but  alleged  to  be  other  than 
that  contained  in  such  barrels  when  they 
were  branded  and  marked  by  the  ganger, 
it  was  competent  for  the  government  to 
introduce  in  evidence  tabulated  analyses 
of  samples  of  the  whisky  in  such  barrels 
showing  the  per  cent,  of  its  congeneric 
properties  and  for  comparison  similar 
analyses  of  whisky  taken  from  a  large 
number  of  barrels  produced  by  the  same 
distillery  under  the  same  process,  out  of 
material  in  the  same  proportions,  and  of 
substantially  the  same  grade,  placed  in 
barrels  of  the  same  character  of  wood, 
treated  in  the  same  manner,  and  stored 
in  the  same  warehouse  imder  practically 
the  same  conditions  as  to  moisture  and 
temperature,  much  of  such  whisky  having 
been  made  in  the  same  year,  some  in 
different  years,  and  a  portion  on  the  same 
day  as  some  of  the  seized  whisky,  and 
the  testimony  being  given  by  expert  chem- 
ists who  made  the  analyses.  Corbin  v. 
U.  S.,  (C.  C.  A.  1910)  181  Fed.  296,  104 
C.  C.  A.  278. 

Variance. —  Where  an  information  for 
the  forfeiture .  of  certain  packages  of 
liquors  alleged  that  after  the  barrels  had 
been  inspected,  gauged,  and  stamped,  some- 
thing e^  than  the  contents  which  were 
therein  when  said  barrels  and  packages 
Were  so  lawfully  stamped,  branded,  and 
marked,  to  wit,  distilled  spirits  of  a 
different  quality,  had  been  placed  therein 
in  violation  of  this  section,  it  was  held 
that  evidence  that  at  the  time  the  proof 
of  the  liquors  was  reduced  by  the  addition 
of  water,  after  the  packages  had  been 
stamped,  some  caramel  matter  had  been 
put  into  the  packages  to  deepen  the  color, 
was  not  within  the  information,  and  there- 
fore inadmissible.  Three  Packages  Dis- 
tilled Spirits  V.  U.  S.,  (1904)  129  Fed. 
329,  63  C.  G.  A.  263,  reversing  (1903)  125 
Fed.  52. 


Sec.  3456.  [Penalty  and  forfeiture  by  distillers,  rectifiers,  wholesale 
Uqnor-dealers  and  manufacturers  of  tobacco  or  cigars,  for  omitting  things 
required,  and  for  doing  things  forbidden.]  If  any  distiller,  rectifier,  whole- 
sale  liquor-dealer,  or  manufacturer  of  tobacco  or  cigars,  shall  knowingly  or 
willfully  omit,  neglect,  or  refuse  to  do  or  cause  to  be  done  any  of  the  things 
required  by  law  in  the  carrying  on  or  conducting  of  his  business,  or  shall 
do  anything  by  this  Title  prohibited,  if  there  be  no  speciific  penalty  or 
punishmeAt  imposed  by  any  other  section  of  this  Title  for  the  neglecting, 
omitting  or  refusing  to  do,  or  for  the  doing  or  causing  to  be  done  the  thing 
required  or  prohibited,  he  shall  pay  a  penalty  of  one  thousand  dollars ;  and 
if  the  person  so  offending  be  a  distiller,  rectifier,  or  wholesale  liquor-dealer, 
aU  distilled  spirits  or  liquors  owned  by  him  or  in  which  he  has  any  interest 
as  owner,  and  if  he  be  a  manufacturer  of  tobacco  or  cigars,  all  tobacco  or 
cigars  found  in  his  manufactory  shall  be  forfeited  to  the  United  States. 
[R  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  164. 

The  word  "  liquor  "  between  the  words  "  wholesale  "  and  **  dealer  "  where  they  last 
appear  in  this  section  was  added  by  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  249. 
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Purpose  of  section. —  To  add  to  the  al- 
ready existing  penalties  for  an  offense 
was  not  intended  by  Congress  in  this  sec- 
tion, but  to  provide  for  omitted  cases 
only.  This  section  was  "  undoubtedly  in- 
tended to  impose  upon  rectifiers  and  whole- 
sale liquor-dealers  the  duty  of  doing  or 
causing  to  be  done  everythmg  pertaining 
to  their  respective*  occupations  which  was 
necessary,  in  order  to  enable  others  actinff 
under  the  law  to  do  what  was  required 
of  them.  If  they  failed  in  this,  and  there 
was  no  other  penalty  provided  for  the 
neglect,  they  were  subjected  to  the  pro- 
visions of  that  section.  If,  however,  by 
any  other  section  a  specific  duty  was  im- 
posed on  them,  which,  if  performed,  would 
enable  the  other  parties  to  act  in  the 
proper  manner,  and  a  penalty  was  pre- 
scribed for  the  omission  to  perform  such 
duty,  they  were  not  to  be  proceeded  against 
under"  this  section.  U.  S.  v.  Two  Hun- 
dred Barrels  Whisky,  (1877)  95  U.  S. 
571,  24  U.  S.  (L.  ed.)  491.  See  also  Quan- 
tity Distilled  Spirits,  (1869)  3  Ben.  552, 
20  Fed.  Cas.  No.  11,496;  U.  S.  v.  Forty- 
Eight  Hundred  Gallons  Spirits,  (1871)  4 
Ben.  471,  25  Fed.  Cas.  Xo.  15,153;  U.  S.  r. 
One  Hundred  and  Thirty-Three  Casks  Dis- 
tilled Spirits,  (1870)  1  Sawy.  188,  27  Fed. 
Cas.  No.  15,940;  U.  S.  v.  One  Thousand 
Four  Hundred  and  Twelve  Gallons  Dis- 
tilled Spirits,  (1873)  10  Blatchf.  428,  27 
Fed.  Cas.  No.  15,960;  U.  S.  t?.  Ninety-Five 
Barrels  Distilled  Spirits,  (1870)  27  Fed. 
Cas.  No.  15,889;  U.  S.  17.  One  Rectifying 
Establishment,  (1869)  27  Fed.  Cas.  Na 
15,952. 

The  person  "so  offending**  is  one  who 
had  offended  under  the  conditions  pre- 
viously stated,  and  immediate  connection 
between  the  penalty  and  the  forfeiture, 
indicated  by  the  conjunction  "  and,"  ex- 
presses and  shows  an  intent  to  express  an 
additioh  to  the  penalty,  wherever  the  pen- 
alty of  one  thousand  dollars  has  been  in- 
curred, and  nothing  more.  U.  S.  t\  One 
Thousand  Four  Hundred  and  Twelve  Gal- 
lons of  Distilled  Spirits,  (1873)  10  Blatchf. 
428,  27  Fed.  Cas.  No.  15,960. 

Knowledge  and  intent. — ^Knowledge  that 
the  Act  is  a  violation  of  law,  and  an  in- 
tention to  violate  the  law,  is  not  necessary 
to  hold  a  person  a  violator  of  the  law, 
but  to  incur  the  penalties  under  this  sec- 
tion he  must  have  a  knowledge  that  he  is 
doing  or  omitting  to  do  the  act  forbidden 
or  required,  and  must  intend  so  to  do. 
U.  S.  V,  One  Rectifving  Establishment, 
(1869)  27  Fed.  Cas.  No.  15,952.  See  also 
Quantity  Distilled  Spirits,  (1869)  20  Fed. 
Cas.  No.  11,495;  U.  S.  v.  McKim,  (1869) 
26  Fed.  Cas.  No.  16,693. 

To  work  a  forfeiture  under  this  section 
it  must  be  made  to  appear  that  there  had 
been  a  wilful  neglect  to  do  something,  or 
omission  to  do  something,  or  a  refusal  to 


do  something,  required  by  law  in  the 
process  of  carrying  on  or  conducting  the 
business  referred  to.  U.  S.  v.  Three  Bar- 
rels Whisky,  (1896)  77  Fed.  963. 

Offense  by  distiller  within  section. — ^A 
distiller,  within  the  meaning  of  this  sec- 
tion, does  not  omit,  neglect,  or  refuse  to 
do  or  cause  to  be  done  anything  which 
the  law  does  not  require  of  him  but  im- 
poses .  on  another  person,  as  where  the 
things  omitted  are  required  to  be  done  by 
the  ganger  and  not  by  the  distiller.  U.  S. 
V,    Thirty-Seven    Barrels    Apple   Brandy, 

(1870)  28  Fed.  Cas.  No.  16,466. 
Violation  of  section  3320. —  This  section 

does  not  provide  a  penalty  for  a  violation 
of  R.  S.  sec.  3320,  8upra,  p.  74.  Failure 
to  comply  with  the  provisions  of  that 
section  being  punishable  under  R.  S.  sec. 
3289,  9upray  p.  49.  U.  S.  v.  Two  Hundred 
Barrels  Whisky,  (1877)  95  U.  S.  571,  24 
U.  S.  (L.  ed.)  491,  construing  sections 
26,  57,  and  96  of  the  Act  of  July  20,  1868, 
from  which  these  various  Revised  Statutes 
sections  were  taken.  See  also  U.  S.  r. 
Thirty-Four     Barrels     Distilled     Spirits, 

(1871)  28  Fed.  Cas.  No.  16,641.  But  see 
U.  S.  17.  One  Hundred  and  Thirty-Three 
Casks  Distilled  Spirits,  (1870)  1  Sawy. 
188,  27  Fed.  Cas.  No.  15,940;  U.  S.  v, 
Ninety-Five  Barrels  Distilled  Spirits, 
(1870)  27  Fed.  Cas.  No.  15,889. 

Violation  of  R.  S.  sec.  3394. —  For  a  vio- 
lation of  section  10  of  the  Act  of  July  24, 
1897  (R.  S.  sec.  3394,  supra,  p.  166),  the 
remedy  is  provided  by  this  section.  U.  S. 
V,  Two  Hundred  and  Eighty-Eight  Pack- 
ages Merry  World  Tobacco,  ( D.  C.  W.  Va. 
1900)   103  Fed.  453. 

Criminal  proceedings  bar  forfeiture. — 
The  government  has  the  right  to  proceed 
by  civil  action  to  enforce  the  forfeiture 
of  the  property  because  of  the  frauds,  or 
to  prosecute  the  parties  engaged  in  it 
criminally;  but  for  the  same  acto  it  could 
not  do  both.  The  conviction  of  a  stock- 
holder of  a  corporation,  on  an  indictment 
under  R.  S.  sec.  3451,  supra,  p.  312,  is  a 
bar  to  a  civil  action  for  forfeiture  based 
on  the  same  fraudulent  acts  and  omissions 
that  were  introduced  in  proof  in  support 
of  the  indictment,  and  such  plea  in  bar 
may  be  interposed  by  any  one  interested 
in  the  property.  U.  S.  v.  One  Distillery, 
(1890)  43  Fed.  846,  affirmed  on  a  ques- 
tion of  pleading  (1899)  174  U.  S.  149,  19 
S.  Ct.  624,  43  U.  S.   (L.  ed.)  929. 

Rules  and  regulations  promulgated  by 
the  commissioner  of  internal  revpuue  can- 
not have  the  effect  of  bringing  a  case 
under  the  operation  of  the  penalty  pro- 
vided in  this  section  when  it  is  already 
covered  by  another  statutory  penalty. 
U.  S.  t;.  TWO  Hundred  Barrels  Whisky, 
(1877)  95  U.  S.  571,  24  U.  S.  (L.  ed.) 
491. 


Sec.  3457.  [Package  included  in  forfeiture  of  goods.]    In  every  case 
where  any  goods  or  commodities  are  forfeited  under  any  internal-revenue 
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manufactured  and  sold  or  removed,  without  being  charged  with  duty,  and 
without  having  a  stamp  affixed  thereto,  shall,  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe,  be  made  and  manufactured  in 
warehouses  similarly  constructed  to  those  known  and  designated  in  Treas- 
ury regulations  as  bonded  warehouses,  class  two:  Provided^  That  such 
manufacturer  shall  first  give  satisfactory  bonds  to  the  collector  of  internal 
revenue  for  the  faithful  observance  of  all  the  provisions  of  law  and  the 
regulations  as  aforesaid,  in  amount  not  less  than  half  of  that  required  by 
the  regulations  of  the  Secretary  of  the  Treasury  from  persons  allowed 
bonded  warehouses.  Such  goods,  when  manufactured  in  such  warehouses, 
may  be  removed  for  exportation,  under  the  direction  of  the  proper  officer 
having  charge  thereof,  who  shall  be  designated  by  the  Secretary  Of  the 
Treasury,  without  being  charged  with  duty,  and  without  having  a  stamp 
affixed  thereto.  Any  manufacturer  of  the  articles  aforesaid,  or  of  any  of 
them,  having  such  bonded  warehouse  as  aforesaid,  shall  be  at  liberty,  under 
such  regulations  as  the  Secretary  of  the  Treasury  may  prescribe,  to  convey 
therein  any  materials  to  be  used  in  such  manufacture  which  are  allowed 
by  the  provisions  of  law  to  be  exported  free  from  tax  or  duty,  as  well  as 
the  necessary  materials,  implements,  packages,  vessels,  brands,  and  labels 
for  the  preparation,  putting  up,  and  export  of  the  said  manufactured 
articles;  and  every  article  so  used  shall  be  exempt  from  the  payment  of 
stamp  and  excise  duty  by  such  manufacturer.  Articles  and  materials  so  to 
be  used  may  be  transferred  from  any  bonded  warehouse  in  which  the  same 
may  be,  under  such  regulation  as  the  Secretary  of  the  Treasury  may  pre- 
scribe, into  any  bonded  warehouse  in  which  such  manufacture  may  be 
conducted,  and  may  be  used  in  such  manufacture,  and  when  so  used  shall 
be  exempt  from  stamp  and  excise  duty;  and  the  receipt  of  the  officer  in 
charge,  as  aforesaid,  shall  be  received  as  a  voucher  for  the  manufacture  of 
such  articles.  Any  materials  imported  into  the  United  States  may,  under 
such  rules  as  the  Secretary  of  the  Treasury  may  prescribe,  and  under  the 
direction  of  the  proper  officer,  be  removed  in  original  packages  from  on 
shipboard,  or  from  the  bonded  warehouse  in  which  the  same  may  be,  into 
the  bonded  warehouse  in  which  such  manufacture  may  be  carried  on,  for 
the  purpose  of  being  used  in  such  manufacture,  without  payment  of  duties 
thereon,  and  may  there  be  used  in  such  manufacture.  No  article  so  removed, 
nor  any  article  manufactured  in  said  bonded  warehouse,  shall  be  taken 
therefrom  except  for  exportation,  under  the  direction  of  the  proper  officer 
having  charge  thereof,  as  aforesaid,  whose  certificate,  describing  the  articles 
by  their  mark,  or  otherwise,  the  quantity,  the  date  of  importation,  and 
name  of  vessel,  with  such  additional  particulars  as  may  from  time  to  time 
be  required,  shall  be  received  by  the  collector  of  customs  in  cancellation  of 
the  bond,  or  return  of  the  amount  of  foreign  import  duties.  All  labor  per- 
formed and  services  rendered  under  these  regulations  shall  be  under  the 
supervision  of  an  officer  of  the  customs,  and  at  the  expense  of  the 
manufacturer.     [26  Stat.  L.  614.] 

This  is  from  the  Act  of  Oct  1,  1890,  ch.  1244.  It  re-enacted  in  almost  the  same 
t7ord8  and  superseded  R.  S.  sec.  3433,  which  had  previously  been  amended  by  the  addi- 
tion, after  the  words  "articles  and  materials/'  of  the  words  "except  distilled  spirits" 
by  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat  L.  248.  The  words  "  regulation,"  "  mark,"  and 
"  bond,"  appeared  in  the  plural  form  in  the  original  section. 

<*  Imported." —  The  word  "  imported  "  is  so  that  in  the  caae  of  a  bona  fide  exporta- 
used  generally,  and  includes  reimported,       tiou  and  reimportation  of  rum  originally 
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manufactured  within  the  United  States,  porterR  were  entitled  to  remove  such  rum 

under   R.    S.    sec.    3019,    from    imported  under  this  8<>ction.     (ISS4)   18  Op.  Atly.- 

molasses,    which   was    allowed   drawbak  Gen.  82 
upon  the  importation  of  the  rum,  the  im- 


[Sec.  1.]  [Report  of  expenditures  for  punishing  violations  of  the  laws.] 
Punishment  for  violations  of  internal-revenue  laws:  For  detecting  and 
bringing  to  trial  and  punishment  persons  guilty  of  violating  the  internal- 
revenue  laws  or  conniving  at  the  same,  including  payments  for  informa- 
tion and  detection  of  such  violations,  •  •  •  ^  and  the  Commissioner  of 
Internal  Revenue  shall  make  a  detailed  statement  to  Congress  once  in  each 
year  as  to  how  he  has  expended  this  sum,  and  also  a  detailed  statement  of 
all  miscellaneous  expenditures  in  the  Bureau  of  Internal  Revenue.  \38 
Stat  L.  621.] 

HUB  was  from  the  "Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223.  Similar 
prorisions  have  appeared  in  the  Appropriation  Acts  for  preceding  years,  although  the 
words  "  once  each  year  "  would  seem  to  indicate  that  the  Act  was  intended  to  be  of 
permanent  character. 

Proyisions  for  the  detection  and  punishment  of  frauds  were  made  by  B.  S.  sec.  3403, 
«ifpra,  p.  323. 


An  Aet  To  provide  for  the  allowanoe  of  drawback  of  tax  on  articles 
shipped  to  the  island  of  Porto  Bioo  or  to  the  Philippine  Islands. 

[Aci  of  March  4, 1915,  ch.  164,  38  Stat.  L.  1189.] 

[Allowance  of  drawback  of  tax  —  goods  shipped  to  Porto  Rico  or 
Philippine  Islands.]  That  all  provisions  of  existing  laws  for  the  allow- 
ance of  drawback  of  internal-revenue  tax  on  articles  exported  from  the 
United  States  are,  so  far  as  applicable,  hereby  extended  to  like  articles  upon 
which  an  internal-revenue  tax  has  been  paid  when  shipped  from  the  United 
States  to  the  island  of  Porto  Rico  or  to  the  Philippine  Islands.  [38  Stat, 
L.  1189.] 

For  further  proyisions  relating  to  this  subject  see  Phujpfuts  Islands. 
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Sec.  9.  [Arrest  of  illicit  distillers  by  marshal.]  Where  any  marshal  or 
deputy  marshal  of  the  United  States  within  the  district  for  which  he  shall 
be  appointed  shall  find  any  person  or  persons  in  the  act  of  operating  an 
illicit  distillery,  it  shall  be  lawful  for  such  marshal  or  deputy  marshal  to 
arrest  such  person  or  persons,  and  take  him  or  them  forthwith  before  some 
judicial  officer  named  in  section  one  thousand  and  fourteen  of  the  Revised 
Statutes,  who  may  reside  in  the  county  of  arrest  or  if -none,  in  that  nearest 
to  the  place  of  arrest,  to  be  dealt  with  according  to  the  provisions  of  sections 
ten  hundred  and  fourteen,  ten  hundred  and  fifteen,  ten  hundred  and 
sixteen  of  the  said  Revised  Statutes.    [20  Stat.  L.  341.] 

This  is  from  the  Act  of  March  1,  1879,  ch.  126,  S  9,  20  Stat.  L.  341. 

For  provisions  relating  to  marshals  and  deputy  marshals,  see  Judicial  Officebs. 

B.  S.  sec.  1014  mentioned  in  the  text  is  given  in  Cbimiival  Law. 
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An  act  to  limit  the  time  within  which  prosecutions  may  be  instituted 
against  persons  charged  with  violating  internal  revenue  laws. 

[Act  of  July  5,  1884,  ch.  225,  23  Stat.  L.  122.] 

[Sec.  1.]  [Limitation  of  prosecutions  for  offenses  against  internal  rev- 
enue laws.]  That  no  person  shall  be  prosecuted,  tried  or  punished  for  any 
of  the  various  offenses  arising  under  the  internal  revenue  laws  of  the  United 
States  unless  the  indictment  is  found  or  the  information  instituted  within 
three  years  next  after  the  commission  of  the  offense,  in  all  cases  where  the 
penalty  prescribed  may  be  imprisonment  in  the  penitentiary,  and  within 
two  years  in  all  other  cases:  Provided,  That  the  time  during  which  the 
person  committing  the  offense  is  absent  from  the  district  wherein  the  same 
is  committed  shall  not  be  taken  as  any  part  of  the  time  limited  by  law  for 
the  commencement  of  such  proceedings;  Provided  further  that  the  pro- 
visions of  this  act  shall  not  apply  to  offenses  committed  prior  to  its  passage : 
And  provided  further  that  where  a  complaint  shall  be  instituted  before  a 
Commissioner  of  the  United  States  within  the  period  above  limited,  the 
time  shall  be  extended  until  the  discharge  of  the  Grand  Jury  at  its  next 
session  within  the  district:  And  provided  further  that  this  act  shall  not 
apply  to  offenses  committed  by  officers  of  the  United  States.  [23  Stat.  L. 
122.] 

A  limitation  of  five  years  for  offenses  of  this  character  was  prescribed  by  R.  S.  sec. 
1046,  given  In  Cbiminal  Law,  which  may  be  regarded  as  superseded  to  that  extent  by 
this  section. 

Under  the  proyiso.  that  where  a  com-  of  fees  for  making  final  records  in  crimi- 

plaint  shall  1^  instituted  befpre  a  com-  nal  cases,  and  was  reversed  in  the  Su- 

missioner  within  tiie  statutory  period,  the  preme  Court,    (1893)    147  U.  S.  695,  13 

time  shall  be  extended  until  the  discharge  S.  Ct.  479,  37  U.  S.   (L.  ed.)   336,.  on  the 

of   the  grand   jury   at   its   next   session  ground  that  if  the  record  was  designed 

within  t£e  district,  the  dat^  of  the  indict-  only  for  the  purpose  of  preserving  a  rec- 

ment  might  not  determine  whether  the  ord  of  the  conviction,  little  more  is  neces- 

{ prosecution  was  instituted  within  the  time  sary  than  to  set  forth  the  process  and 
imited  by  law,  and  the  papers  used  on  return  thereto,  the  pleadings,  journal  en- 
such  a  preliminary  examination,  filed  In  tries,  verdict,  and  judgment.  8ee  U.  S. 
the  case,  will  often  contain  the  sole  evi-  v.  Norton,  (1876)  91  U.  S.  666,  23  U.  S. 
dence  upon  which  this  question  can  be  re-  (L.  ed.)  464;  Mackin  v.  U.  S.,  (1886)  117 
solved.  Taylor  v.  U.  S.,  (1891)  46  Fed.  U.  S.  348,  6  S.  Ct.  777,  29  U.  S.  (L.  ed.) 
631.    This  case  was  one  for  the  recovery  909. 

Sec.  2.  [Bepeal.]  That  all  laws  and  parts  of  laws  in  conflict  with  this 
act  be,  and  are  hereby  repealed.    [23  Stat.  L.  122.] 


Sec.  19.  [Warrants  of  arrest.]  •  •  •  Warrants  of  arrest  for  viola- 
tions of  internal-revenue  laws  may  be  issued  by  United  States  commissioners 
upon  the  sworn  complaint  of  a  United  States,  district  attorney,  assistant 
United  States  district  attorney,  collector  or  deputy  collector  of  internal 
revenue,  or  revenue  agent  or  private  citizen,  but  no  such  warrant  of  arrest 
shall  be  issued  upon'  the  sworn  complaint  of  a  private  citizen  unless  first 
approved  in  writing  by  a  United  States  district  attorney.  [29  Stat.  L.  184, 
as  amended  by  31  Stat.  L.  956.] 

This  section  19  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act 
of  May  28,  1896,  ch.  262,  being  part  of  section  19. 

This  section  was  amended  by  Act  of  March  2,  1901,  ch.  814,  31  Stat.  L.  956,  but  the 
above  provisions  were  repeated  without  change. 

For  provisions  relating  to  United  States  commissioners,  see  Judicial  Officebs. 
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INTERSTATE  COMMERCE 

I.  Interstate  Commerce  Act  and  Sxjpplbmentabt  Legisiation,  337. 

II.  Federal  Trade  Commission,  575. 


I.  Interstate  Commerce  Act  and  Suppiementary  Legisbtlont  337. 

Act  of  Feb,  4y  1887,  ch.  104,  337. 
Sec.  1.  [A]  Carriers,    etc..    Subject    to    Regulation — Pipe    Lines -^ 

Telegraphy  Telephone ,  and  CcMe  Companies,  337. 

[B]  "  Common  Carrier,*'  "  Railroad  "  and  "  Transportation  " 

Defined  —  Duty  of  Carriers  as  to  Transportation,  RovJtes, 
Rales,  etc.,  351. 

[C]  Charges  to  Be  Just  and  Reasonable  —  Rates  for  Classified 

Telegraph,  etc,,  Messages  —  Contracts  for  Exchange  of 
Services,  355. 

[D]  Classification  of  Property  to  Be  Just  and  Reasonable  — 

Regulations —  Unjust,  etc,,  Classification  of  Interstate 
and  Foreign  Commerce,  359. 
[E\  Free  Passes,  etc,.  Prohibited  —  Exceptions  —  InJUrchange 
for  Employees,  Families,  etc, —  Telegraph  Franks  — 
Persons  Iriduded  as  "  Employees  "  as  "  Families  " — 
Penalty  for  Violations  —  Jurisdiction,  359. 
[F]  Railroads  Not  to  Carry  Products  in  Which  Interested  — 

Timber  Excepted  (Commodities  Clause),  363. 
[O]  Switches  and  Cars  to  Be  Furnished  by  Carriers  —  Enforce-- 
ment,  367. 
B,  Special  Rates,  Rebaies,  etc,,  Prohibited,  371. 
S,  Undue  Preferences  —  Interchange  of  Traffic,  379. 
4-  Long  and  Short  Hauls  —  Aggregate  Charge  for  Shorter  Not 
to  Exceed  Longer  Distance  Over  Same  Route  —  AUovh 
ance   in   Special   Cases  —  Temporary    Continuance   of 
Present  Rates  —  Applications  for  Changes  —  Competi- 
tion mth   Water  Routes  —  Increase  of  Reduced  Rates 
Restricted,  396. 
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Sec.  6.  Pooling  Agreements  Prohibited  —  Interest  in  Competing  Com' 

mon  Carrier  by  Water  —  Violations,  404. 
6.  [A]  Schedules  —  Rates  and  Joint  Bates  to  Be  Filed  and  Posted  — 
Application  of  Section^  406. 

[B]  Schedides  of  Rates  Through  Foreign  Countries  —  Customs 

Duty  Charged  if  Rate  Not  Posted,  419. 

[C]  Change   of  Rates,   etc.  —  Notice   Required  -*-  Exceptions^ 

419. 
D]  Acceptance  of  Joint  Tariff  by  Carriers,  420. 
E\  Traffic  Contracts,  etc.  —  Copies  to  Be  Filed,  420. 
F]  Form  of  Schedules,  420. 
G\   Transportation    Forbidden     Unless    Rates    Filedy    etc. — 

Charges     to     Be     Specified  —  RAaJLes  —  Meaning     of 

"  Carrier,''  421. 
[H\  MUitary  Traffic  in  Time  of  War,  424. 
[fj  Schedule  Not  Qiving  Effective  Date  Unlawful  —  R^edion 

by  Commission,  425. 
[J]  Failure  to  Comply  with  Orders,  etc,^  of  Commission  — 

Penalty,  425. 
[K]  Failing  to   Give  or    Misstating    Rates  for    Shipment  — 

Penalty,  425. 
[L]   Name  of  Resident  Agent  to  Be  Posted  at  Freight  Station, 

426. 
[M]  Jurisdiction  of  Commission  over  Transportation  by  Rail 

and  Water,  426. 
[N]  Dock  Connections  between  Rail  and   Water  Carriers  — 

Construction  and  Operation,  426. 
0]   Through  Routes  and  Joint  Rates,  427. 
P]  Maximum  Proportional  Rales,  427. 
Q]   Extension  of  Arrangements  between  Rail  and  Water  Carriers 

to  Other  Vessels,  427. 
7*  Combinations  to  Prevent  Continiums  Carriage  of  Freight  to  Des- 
tination Prohibited,  430. 

8.  Liability  to  Persons  Injured  by  VioUition  of  Act,  430. 

9.  Persons  Damaged  May  Complain  to  Commission,  or  Sue  Per- 
sonaUy,  432. 

Nn^  10.  [A]   Violations    of  Act    by    Carriers,  Officers,    etc.,    a    MiS" 

demeanor  —  Penalty  —  Unlawful      Discrimination     in 
Rates  —  Punishment,  439. 

[B]  False  Billing,  Classification,  etc,  by  Carrier  or  Officer  a 
Misdemeanor  —  Punishment,  440. 

[C]  Obtaining  or  Attempting  to  Obtain  Lower  Rales  by  False 
Billing,  etc.,  or  Making  False  Claim  for  Damages  a 
Misdemeanor  —  Punishment,  440. 

[D]  Attempting,  etc.,  to  Secure  Unjust  Discrimination  from 
Carrier  by  Bribery,  etc. —  Punishment  —  Action  for 
Damages,  441. 

11.  Interstate  Commerce  Commission  Created  —  Eligibility  and  Ap* 
pointment  —  Term  of  Service,  etc.,  447. 

1£.  Scope  of  Commission — Prosecution  of  Proceedings — Witnesses 
—  Depositions,  448. 

IS.  [A]  Complaints  for  Violations  of  Law  —  Notification  to 
Carrier  —  Reparation  —  Investigation  by  Commission, 
453. 
[B]  Commission  to  Investigate  Complaints  by  State  Commis- 
sioner or  on  Its  Own  Motion  —  Enforcement  of  Orders  — 
Direct  Damage  Not  Necessary,  454. 
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See.  H,  Reports  of  Investigations  by  Commission  —  Form  and  Con- 

tents  —  Record  of  Reports  —  Annual  Reports,  457. 
IB.  [A]  Violations -^  Commission  to  Determine  if  Charges,  Cla^ 
sifications,  etc.,  Are  Unjust,  Discriminaiory,  etc. —  Just 
and  Reasonable  Rates  —  Orders  to  Carriers  —  TaJdng 
Effect  of  Orders  —  Continuanoe  —  Apportionment  of 
Joint  Rates,  etc.,  by  Commission,  458. 

[B]  New  Rates,  Classificaiion,  etc. —  Commission  to  Determine 
Propriety  of-^  Suspension  until  Decision  — Final  Deter- 
mination—  Extension  of  Suspension  —  Hearings  on 
Rates  Increased  since  January  1, 1910,  468. 

\P\  Commission  May  Establish  Through  Routes,  Joint  Classi- 
fications, and  Rates,  etc.,  on  Failure  of  Carriers  — 
Water  Connection  —  Electric  Roads  Not  Carrying 
Freight  —  Water  Transportation,  469. 

[D]  Through  Routes  to  Embrace  Entire  Length  of  Railroad  — 

Exception,  470. 

[E]  Shipper's  Choice  of  Routes  to  Be  Observed — Issue  of 

Through  Bill  of  Lading,  etc. —  Choice  of  Competing 
Lines,  470. 

[F]  Disclosing  Information  of  Shipments   Unlawful  —  Receiih 

ing.  Unlawful  —  Exception  for  Legal  Process  —  Adjust- 
ment of  Accounts,  472. 

[O]  Violation  of  Provisions  of  Preceding  Paragraph  — 
Penalty,  473. 

[H]  Allowance  for  Transportation  Facilities,  etc.,  Furnished  by 
Shipper  —  Determination  by  Commission,  473. 

[I]    Other  Powers  of  Commission  Not  Excluded,  474. 

16.  [A]  Enforcing  Orders  of  Commission  —  Payment  of  Money 

Damages,  475. 
[B]  Proceedings  if  Money  Be  Not  Paid — Findings,  etc.,  of 
Commission  Prima  Facie  Evidence  —  Attomey^s  Fee  — 
Time  Limit  for  Filing  Complaints,  476. 

C]  Joining  of  Parties  —  Service  of  Process  —  Recoveries,  486. 

D]  Service  of  Orders,  487. 

[E]  Suspension  of  Orders,  487. 

F]  Compliance  by  Carriers  Required,  487. 

G]  Penalty  for  Carrier  Not  Obeying  Orders,  487. 
H\  Recovery  of  Forfeitures,  487. 

I]    Duties  of  District  Attorneys,  etc.,  488. 

J]  Employment  of  Attorneys,  etc.,  by  Commission  —  Expenses, 

488. 
[Kl  Commerce  Court   to  Enforce  Orders  Other   than  Money 

Payments  —  Powers  of  Court,  488. 
[L]  Copies  of  Schedules,  etc.,  Made  Public  Records  —  Receiih 

able  as  Evidence  —  Certified  Copies,  488. 
16a.  Rehearings  —  Applications — Effect  —  Proceedings — Decisions, 

493. 

17.  Proceedings  of   Commission — Rules — Quorum — Appearances 

— Records  —  Seal  —  Oaths  and  Subpoenas,  493. 

18.  Salaries    of    Commissioners,    Secretary,    and    Employees  — 

Offices  —  Witness  Fees  —  Expenses,  494. 

19.  Office  and  Sessions,  494. 

19a.  \A]  C  Physical  Valuation  of  Property  Act.")  Investigation  by 
Commission — Physical  ValuaJtion  of  Property  of  Car- 
tiers  —  Classification,  496. 
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Sec.  19a.  [B]  Cost  of  Property   Used  for  Common  Carrier  Purposes  — 

Other  Property,  495. 
\C]  Value  of  Real  Property,  485. 

[D]  Property  Held  for  Other  than  Common  Carrier  Purposes  — 

Cost  and  Value,  495. 

[E]  Corporate  Organization  —  Stocks,  Bonds,  etc. —  Earnings 

and  Expenditures,  495. 

[F]  Amount  and  Value  of  Grants,  etc.,  Made  to  or  Concessions 

Made  by  Carriers,  496. 

[G]  Methods  of  Procedure,  496. 

\H]  Time  of  Commencing  Investigation  —  Prosecution  —  Report 

Thereof,  496. 
[7]    Documents,  etc.,  to  Aid  Investigation  —  Access  of  Agents 

to  Property  —  Rules,  etc. —  Public  Inspection  of  Records, 

etc.,  496. 
[J]  Extensions  and  Improvements  —  Valuation  and   Report, 

497. 
K]  Reports  and  Information  by  Carriers,  4ffT. 
L]    Notice  of  Completion  of  Tentative  Valuation — Finality  of 

Report  —  Protests,  497. 
[M]  Protests  —  Hearings  —  Changes  in  Valuation,  etc. —  Final 

Valuation,  etc.,  498. 
[  N]  Evidence — Effed — Modification,  etc.,  of  Order — Judgment 

on  Original  Order,  498. 
[0]  Application  of  Section  to  Receivers  and  Operating  Trustees  — 

Penalty,  498. 
[P]  Compliance     with     Section  —  Jurisdiction  —  Mandamus, 

499. 
SO.  [A]  Annual  Reports  of  Carriers  and  Railroad  Owners  —  Con- 

tents  —  System  of  Accounts,  499. 
[B]  Contents  of  and  Time  for  Making  Reports  —  Penalty  — 

Monthly  and  Special  Reports,  500. 
C]  Forfeiture  —  Recovery  of,  502. 
D   Oath,  Administration  of,  502. 

'E]  Form  of  Accounts,  etc. —  Access  to  Records,  etc.,  by  Com- 
mission, 502. 

[F]  Failure  to    Keep  Records,  etc.,   or  to  AUow  Inspection 
Thereof—  Penalty,  504. 

[G]  Making  False  Entries,  etc. —  Destruction,  etc.,  of  Entries  — 
Failure  to  Make  Entries  —  Penalty,  505. 

H]  Examiner  Divulging  Facts,  etc. —  Penalty,  505. 
/]    Jurisdiction  to  Compel  Compliance  with  Regulations,  505. 
[J]  Special  Agents  —  Powers,  506. 

[K]  Initial  Carrier  of  Goods — Liability  for  Loss  on  Connecting 
Road  —  Limitation   of   Liability  —  Notice   of   Claims, 
506. 
[L]  Recovery  by  Initial  Carrier  against  Connecting  Carrier,  536. 
tl.  Annual  Report  of  Commission,  539. 
22.  Free  Carriage  or  Reduced  Rates,  When  Allowed,  539. 
24,  Membership    of    Commission  —  Salary  —  Terms     of     Office, 
544. 

Act  of  Oct.  2, 1888,  ch.  1069,  544. 

Sec.  1.  Commission  to  Report  Expenditures,  Number  of  Employees^ 
etc.,  544. 
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Ad  of  March  S,  1889,  ch.  S82,  544. 

Sec.  10.  Mandamus   to   Ccmpd   Equal  Facilities   to   Shippers  ^ 
'  Questions  of  Fact,  544. 

Act  of  March  2, 1889,  ch.  411,  546. 

Sec.  1.  Auditing  of  Commission's  Expenses,  546. 

Ad  of  Feb,  11, 189S,  ch.  83,  546. 

Self-dncriminating  Disclosures  by  Witnesses  in   Proceed- 
'  ings  —  Refusal  to  Testify,  546. 

Ad  of  Feb.  19, 1903,  ch.  708,  549. 

Sec.  1.  [A]  Corporation  Common  Carriers  —  Liability  for  Viola- 
tion of  Ads  Regulating  Commerce  —  Failure  to  File 
and  Publish  Tariff —  Penalties  — Imprisonment — 
Prosecutions — Jurisdidion,  549. 

[B]  Ldability  for  Ads  of  Agents,    etc. —  Departure  from 

Published  Rates  —  Penalty,  558. 

[C]  Receipt  of  Rebate  by  Shipper  —  Penalty  —  Recovery 

by  Ciml  Adion,  559. 
t.  Parties  Induded  in  Interstate  Commerce  Proceedings,  564. 

5.  [A]  Equity  Courts   to    Enforce    Tariffs,    Prohibit    Dis- 

crimination, etc.,  564. 

[B]  Distrid  Attorneys  to  Bring  Suits,  etc. —  Recovery  of 

Damages,  565. 

[C]  Compulsory  Attendance  of  Witnesses,  etc.,  566. 

[D]  Precedence  to  Be  Given  Cases,  566. 

4-  Repeal  —  Pending  Cases  Not  Affected,  566. 

6.  Effed,  567. 

Ad  of  Feb.  26,  1903,  ch.  766,  567. 

Sec.  1.  Exemptions  for  Witnesses  Testifying  in  Proceedings  under 
Interstate  Commerce  and  Anti-4rust  Laws,  567. 

Ad  of  June  29, 1906,  ch.  3691,  568. 

Sec.  9.  Application  of  Existing  Laws,  568. 

10.  Repeal   of   Confiiding  Laws  —  Prosecution   of    Pending 

Cases,  5eS. 

11.  Effed,  569. 

Res.  of  June  30, 1906,  No.  47,  569. 

Time  of  Taking  Effed  qf  Interstate  Commerce  RegulationSf 
569. 

Ad  of  June  30, 1906,  ch.  3920,  569. 

Witnesses  — Immunity  of  in  Interstate  Commerce  and  ArUv- 
trust,  etc..  Cases  —  Limited  to  Natural  Persons,  569. 

Ad  of  June  18,  1910,  ch.  309  ("  Interstate  Commerce  Ad  "),  570. 

Sec.  6.  Agent  in  Washington  to  Be  Designated  by  Carriers  for 
Service  of  Process,  etc. —  Service  in  Default  of  Designar 
tion,  570. 

16.  Prior  Proceedings,  Obligations,  etc.,  Not  Impaired,  571. 

16.  Issue  of  Stocks  and  Bonds  by  Railroads — President  to 
Appoint  Commission  to  Investigate  —  Employment  of 
Experts,  etc. —  Compensation  —  Details  from  Depart- 
ments, etc. —  Expenses,  571. 

18.  Effed,  571. 
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Ad  of  Aug.  2 A,  191 2 y  ch.  390^  672. 

See.  11.  [A\  Determination  cf  Question  of  Competition  —  Applica* 

tiona  — '  Proceedings  —  Orders,  572. 
[B]  CorUiniuUion  of  Water  Sendee — Raies — Schedules,  etc.f 

572. 
\C]  Orders  of  Commission — Procedure — Enforcement,  672. 

Act  of  FA.  IS,  191S,  ch.  SO,  673. 

Sec.  1.  Larceny,  etc.,  of  Goods  in  Interstate  Commerce,  573. 
£.  Jurisdiction  of  State  Courts  Unimpaired,  675. 

Act  of  Aug.  1, 1914,  ch.  ££S,  676. 

Sec.  i.  Interstate  Commerce  Commission  —  Exchange  of  Supplies, 
676. 

IL  Federal  Trade  Commission*  675. 

Act  of  Sept.  26, 1914,  ch.  311  ("  Federal  Trade  Commission  Act "),  675. 
Sec.  i.  Federal    Trade   Commission  —  Creation  —  Membership  — 
Vacancies  —  Seal,  575. 
f.  Salaries  —  Employees  —  Classified  Ciml  Service  —  Expendi' 

tures  —  Rent  of  Offices,  576. 
8.  Bureau  of  Corporations  Abolished  —  Transfer  of  Employees, 
etc. —  Principal  Office  — Inquiries  Elsewhere,  576. 

4.  Definitions,  577. 

5.  [A]  Power  to  Prohibit  Unfair  Competition,  577. 
fJBJ  Procedure  by  Commission,  578. 

[C   Enforcement  of  Orders  —  Jurisdiction  of  Court,  678. 

[D]  Application    to    Set   Aside    Order  —  Procedure  — 

Jurisdiction,  579. 

[E]  Precedence  of  Cases,  679. 

IF]  Process  —  Service  —  Return,  679. 
tf.  Additional  Powers,  580. 

(a)  Investigation  of  Business,  etc.,  of  Corporations,  680. 
(5)  Requiring  Reports,  etc.,  from  Corporations,  580. 

(c)  Investigations  of  Compliance  with  ArUi-trust  Decrees, 

680. 

(d)  Investigations  0/  AUeged    Violations   of  Anti-trust 

Laws,  680. 

(e)  Recommendations  for  Readjustment  of  Business  of 

Corporations,  580. 
(J)  Publication  of  Information  —  Reports,  681. 
(jg)  Classification  of  Corporations  —  Regidations,  681. 
(A)  Investigation  of  Foreign  Trade  Conditions  —  Reporty 

681. 

7.  May  Act  as  Master  in  Chancery  When,  681. 

8.  Records,  etc.,  of  Governmental  Departments  Furnished  Comr 

mission,  5S\. 
0.  Documentary     Evidence  —  Attendance     of     Witnesses  — 
Depositions  —  Incriminating  Evidence,  581. 

10.  Penalties,  5Si. 

11.  Anti-trust  Acts  and  Acts  to  Regulate  Commerce  Not  Repealed, 

683. 

Adt  of  March  S,  1916,  eh.  76,  684. 

Sec  1.  Federal  Trade  Commission  —  Estimates  —  Svbmission  to 
Congress,  584. 


k. 
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CROSS-REFERENCES 

Transportation  of  Insects  and  litseciicides,  see  AOBICVLTVBE. 
Transportation  of  Animals  and  Animal  Prodimts,  see  ANIMALS. 
Transportation  of  Falsely  Stamped  Gold  or  Silver  or  Manufactures  Thereof, 

see  FALSE  STAMPING. 
Transportation  of  Food  and  Dr'iigs,  Dairy  Products,  Serums,  Toxins,  etc., 

see  FOOD  AND  DRUGS. 
Transportation  of  Intoxicating  Liquors,  see  INTOXICATING  LIQUORS. 
Arbitration  between  Carriers  and  Employees,  see  LABOR. 
Safety  Appliances  on  Railroads,  see  RAILROADS. 
Restraints  on  Interstate  Commerce,  see  TRADE  COMBINATIONS  AND 

TRUSTS. 
See,  generally,  CARRIERS;  JUDICIARY;  PENAL  LAWS;  RIVERS, 

HARBOBS  AND  CANALS. 


L    INTEESTATB   OOMMEBOE  ACT   AND   SUPPLEMENTABT 

LBOISLATION 

An  act  to  regulate  commerce. 

[Act  of  Feb.  4,  1887,  ch.  104,  24  Stat.  L.  31^9.] 

Section  1.  [A]  [Oarrien,  etc.,  snbject  to  regulation  —  pipe  lines  —  tele- 
graph, telephone,  and  cable  companies.]  That  the  provisions  of  this  Act 
shall  apply  to  any  corporation  or  any  person  or  persons  engaged  in  the 
transportation  of  oil  or  other  commodity,  except  water  and  except  natural 
or  artificial  gas,  by  means  of  pipe  lines,  or  partly  by  pipe  lines  and  partly  by 
railroad,  or  partly  by  pipe  lines  and  partly  by  water,  and  to  telegraph,  tele- 
phone, and  cable  companies  (whether  wire  or  wireless)  engaged  in  sending 
messages  from  one  State,  Territory,  or  District  of  the  United  States,  to  any 
other  State,  Territory,  or  District  of  the  United  States,  or  to  any  foreign 
country,  who  shall  be  considered  and  held  to  be  common  carriers  within 
the  meaning  and  purpose  of  this  Act,  and  to  any  common  carrier  or  car- 
riers engaged  in  the  transportation  of  passengers  or  property  wholly  by 
railroad  (or  partly  by  railroad  and  partly  by  water  when  both  are  used 
under  a  common  control,  management,  or  arrangement  for  a  continuous 
carriage  or  shipment),  from  one  State  or  Territory  of  the  United  States 
or  the  District  of  Columbia,  to  any  other  State  or  Territory  of  the  United 
States  or  the  District  of  Columbia,  or  from  one  place  in  a  Territory  to 
another  place  in  the  same  Territory,  or  from  any  place  in  the  United  States 
to  an  adjacent  foreign  country,  or  from  any  place  in  the  United  States 
through  a  foreign  country  to  any  other  place  in  the  United  States,  and  also 
to  the  transportation  in  like  manner  of  property  shipped  from  any  place 
in  the  United. States  to  a  foreign  country  and  carried  from  such  place  to  a 
port  of  transhipment,  or  shipped  from  a  foreign  country  to  any  place  in 
the  United  States  and  carried  to  such  place  from  a  port  of  entry  either  in 
the  United  States  or  an  adjacent  foreign  country:  Provided,  however, 
That  the  provisions  of  this  Act  shall  not  apply  to  the  transportation  of 
passengers  or  property,  or  to  the  receiving,  delivering,  storage,  or  handling 
of  property  wholly  within  one  State  and  not  shipped  to  or  from  a  foreign 
country  from  or  to  any  State  or  Territory  as  aforesaid,  nor  shall  they 
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apply  to  the  transmission  of  messaget  by  telephone,  telegraph,  or  cable 
wholly  withjn  one  State  and  not  tranamitted  to  or  from  a  foreign  country 
from  or  to  any  State  or  Territory  as  aforesaid.  [24  Stat  L,  379,  as  amended 
hy  34  Stat.  L.  584,  36  Stat,  L.  544.] 

The  amendment  of  this  section  bv  the  Hepburn  Aot  of  Jane  29,  1906,  ch.  S591,  |  1, 
consisted,  among  other  things,  in  the  addition  of  the  provisions  reUting  to  the  trans- 
portation of  oil,  etc.,  by  pipe,  etc.,  lines ;  and  the  amenament  given  in  the  text,  made  by 
the  Act  of  June  18,  1910,  ch.  309,  S  7,  added  the  provisions  refitting  to  the  transmission, 
etc.,  of  messages. 
See  the  notes  at  the  end  of  this  section^  infra,  p.  368. 
I.  In  general,  338.  L  Iir  Qcnebai* 

II.  Constitutionalitv  of  Act,  338.  jj^^  ^^^  ^f  Congress  to  regulate  com- 

XTT*  i;**!^*^*  ®*  ^*^»  '38,  merce  among  the  several  states  is  supreme 

IV.  Nature  and  scope  of  Act,  339.  .^d  plenary.    It  is  complete  in  itself;  may 

1.  Act  as  declaratory  of  common       be  nerciaed  to  its  utmost  extent,   and 


law,  339. 
2.  Effect  on   common-law  rights 

of  carrier,  339. 
8.  Relation    to    Anti-trust    Act, 

339. 
4.  Relation  to  tariff  laws,  339. 
y.  Construction  of  Act,  330. 

1.  In  general,  339. 

2.  Federal  rules  of  construction 

as  controlling,  339. 

8.  Construction  of  English  Rail- 
way Acts  as  controlling,  340. 

4.  Construction    against   carrier, 
340. 

6.  Consideration   of    entire   Aet^ 
340. 

6.  Amendatory  sections,  340. 
VI.  Validity  of  state  statutes,  34a 

1.  Rule  stated,  340. 

2.  Attachments,  341. 

3.  Contracts,  341. 

4.  Demurrage,  341. 

5.  Furnishing  cars,  341. 

6.  Rates,  342. 

7.  Regulating  liability,  343. 

8.  Transportation    and    delivery 

Off  express,  343. 

0.  Transportation    and    delivery 

of  freight,'  343. 
VII.  "Territory  of  United  States,"  343. 
S^III.  Persons,  etc.,  subject  to  Act,  343. 

1.  Shippers,  343. 

2.  Telegraph  companies,  343. 

3.  Carriers  by  water,  345. 

4.  Carriers  partly  by  water  and 

partly  by  railroad,  345. 
6.  Pipe  hues,  346. 

6.  Street  railroads,  347. 

7.  Stockyards  companies,  348. 

8.  Transfer  and  switching  com- 

panies, 348. 

9.  Corporation      owning      entire 

stock  of  common  carrier,  348. 
IX.  Commerce   as   interstate   or   intra- 
state, 348. 
X.  Transportation   within   same  state 
or  territory,  349. 

1.  Transportation    within    ftata, 

349. 

2.  *Fransportation    within    terri- 

itory,  349.  •''. 

XI.  Conmion  control,  management  or 
arrangement  for  continuous  car- 
riage, 349. 


acknowledges  no  limitations  other  than 
are  prescribed  in  the  Constitution.  The 
conviction  of  its  necessity  sprang  from  the 
disastrous  experiences  under  the  Con- 
federation when  the  states  vied  in  dis- 
criminatory measures  against  each  other. 
In  order  to  end  Uiese  evils,  the  grant  in 
the  Constitution  conferred  upon  Congress 
an  authority  at  all  times  adequate  to 
secure  the  freedom  of  interstate  commer- 
cial intercourse  from  state,  control  and  to 
provide  elective  regulation  of  that  inter- 
course as  the  national  interest  may  de- 
mand. Minnesota  Rate  Cases,  (1913) 
230  U.  S.  352,  83  S.  Ct.  729,  57  U.  S. 
(Lu  ed.)  1511,  Ann..  Cas.  1916A  18,  48 
L.  R.  A.  (N.  S.)  1151,  modifying  (C.  C. 
Minn.  1911)  184  Fed.  765.  See  to  the 
same  effect  Houston,  etc.,  &  Co.  v.  U.  S., 
(1914)  234  U.  S.  342,  34  S.  Ct.  833,  68 
U.  S.  (L.  ed.)  1341,  affirming  (Codl  C. 
1913)  206  Fed.  380. 

II.  CONBTITUTIONAUTT  OP  ACT 

The  Act  is  a  constitutional  exercise  by 
Congress  of  its  power  to  regulate  inter- 
state and  foreign  commerce.  Interstate 
Commeroe  Conunission  v.  Brimaon,  ( 1894) 
164  U.  S.  447,  14  S.  Ct.  1125v  38  U.  S. 
(L.  ed.)  1047,  reversing  (N.  D.  111.  1892) 
58  Fed.  476;  Bullard  v.  Northern  Fac.  R 
Co.,  (1890)  10  Mont.  168,  25  Fac  120, 
11  L.  R.  A.  246,  45  Am.  A  Eng.  R.  Cas. 
234. 

The  provision  of  Const.  V.  S.,  art  1, 
f  9,  that  ''no  preference  shall  be  given 
by  any  regulation  of  commerce  or  revenue 
to  the  ports  of  one  state  over  those  of 
another,"  does  not  prevent  the  exercise  of 
the  power  of  Congress  by  delegated  au* 
thority  to  regulate  commerce  between 
ports  of  different  states  merely  because 
such  regulation  may  incidentally  affect 
the  commerce  of  a  port  in  still  another 
state.  Lomsville,'etc.,  R.  Co.  v,  ZBterstate 
Commerce  Commission^  (1910)  184  Fed. 
118. 

r 

ilt  Objects  of  Act 

"  The  principal  objects  of  the  Interstate 
Commerce  Act  were  to  secure  just  and 
reasonable  charges  for  transportation;  to 
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prohibits  na^jnst  dUcriaBiiiiations  in  the 
xendition  of  like  services  under  similar 
circumstaxioes  and  conditions;  to  prevent 
undue  or  unreasonable  preferences  to  per- 
sons, corporations,  or  localities;  to  inhibit 
greater  compensation  for  a  shorter  than 
for  a  longer  distance  over  the  same  line; 
and  to  abolish  combinations  lor  the  pool* 
ing  of  freights."  Interstate  Commerce 
Commission  v,  Baltimore,  etc.>  R.  Co., 
( IS92)  145  U.  S.  263,  12  S.  Ct.  844,  39 
U.  S.  (L.  ed.)  699.  See  also  Texas,  etc, 
R.  Co.  V.  Interstate  Commerce  Commio- 
sion,  (1896)  162  U.  S.  197,  16  S.  Ct.  666» 
40  U.  S.  (L.  ed.).  940;  Interstate  Com- 
merce Commission  v,  Cincinnati,  eta,  B. 
Co.,  (1897)  167  U.  S.  479,  17  S.  Ct.  896, 
42  U.  &  (L.  ed.)  243;  U.  S.  v.  Missouri 
Pac.  R  Co.,  (1894)  65  Fed.  905;  U.  S.  v. 
Hanley,  (1896)  71  Fed.  673;  Kinnavey  v. 
Terminal  R.  Ass'n,  (1897)  81  Fed.  803; 
Interstate  Commerce  Commission  v,  Chi- 
cago Great  Western  B.  Co.,  (1905)  141 
Fed.  1003,  (1908)  209  U.  S.  108,  28  S.  CJt. 
493,  62  U.  S.  (L.  ed.)  705. 

Ilie  causes  and  reasons  which  led  to  the 
enactment  of  the  Act  are  discussed  at 
length  in  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  162  U.  S. 
197,  16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940. 

IV.  Natoks  and  Sodfk  ov  Act 

1.  Act  08  Deciaratorjf  of  Oammon  Law 

In  many  of  its  features  the  Interstate 
Commerce  Act  has  been  held  to  be  simply 
declaratory  of  the  pre-existing  common 
law,  its  office  to  that  extent  being  to  make 
mich  pre-existing  law  applicable  to  a  com- 
merce which  otherwise  would  be  free.  U. 
S.  V.  Hanley,  (1896)  71  Fed.  678,  oiiing 
Interstate  Commerce  Commission  v.  Balti- 
more, etc.,  R.  Co.,  (1892)  146  U.  S.  263, 
12  S.  Ct.  844,  36  U.  S.  (L.  ed.)  699. 

"  This  Act  of  Congress,  in  so  far  as  It 
inhibits  carriers  from  the  imposition  of 
unjust  and  unreasonable  rates,  is  an  ex- 
press adoption  by  the  national  legislature 
of  the  principles  of  the  common  law  on 
this  topic"  Tift  t>.  Southern  R,  Co., 
(1903)   123  Fed.  792. 

2.  Effect  cm  Oommcn-law  Bights  of 

Carrier 

An  interstate  carrier  can  exercise  all 
its  rights  under  the  common  law  to  the 
full  extent  unless  made  unlawful  by  the 
Interstate  Commerce  Act.  McElvain  i>', 
St.  Louis,  etc.,  R.  Co.,  (1910)  151  Mo. 
App.  126,  131  S.  W.  736. 

The  liability  of  connecting  carriers  for 
breach  of  their  common-law  or  contractual 
duty  in  respect  to  property  received  for 
shipment  is  not  regulated  or  affected  by 
this  section,  though  the  shipment  is  an 
interstate  one,  and  therefore  an  action 
against  them  for  injuries  to  the  property 
naused  by  negligence  and  delay  in  trans- 

Sortation,  being  based  on  a  breach  of  such 
uty  and  hot  on  any  infraction  of  said 


Act,  is  properly  brought  in  a  "state  court. 
Chicago,  etc.,  R.  Co.  v.  Clements,  (1909) 
63  Tex.  Civ.  App.  143,  115  S.  W.  664. 

3.  Relation  to  Antiriruat  Act 
The  above  Act  to  regulate  commerce  is 
not  inconsistent  with  the  Anti-trust  Act 
of  July  2,  1890,  as  it  does  not  confer  upon 
competing  railroad  companies  power  to 
enter  into  a  contract  in  restraint  of  trade 
and  commerce.  U.  S.  v.  Trans-Missouri 
Freight  Ass>,  (1897)  166  U.  S.  290,  17 
8.  Ct.  640,  41  U.  8.  (L.  ed.)  1007. 

4.  Relation  to  Tariff  Laws 

The  Act  has  no  relation  to  and  was  not 
intended  to  reinforce  the  provisions  of  the 
tariff  laws.  Texas,  etc.,  R.  Co,  v.  Inter- 
state Commerce  Commission,  (1896)  162 
U.  S.  197,  16  S.  Ct.  666,  40  U.  S.  (L.  ed.) 
940. 

V.  Construction  of  Act, 

1.  In  General 

The  Act  will  be  construed,  if  possible, 
BO  as  to  facilitate  and  promote  commerce 
and  not  to  hamper  or  destroy  it.  Texasj 
etc.,  R.  Co.  t\  Interstate  Commerce  Com- 
mission, (1896)  162  U.  S.  197,  16  a  Ot. 
666,  40. U.S.  (L.  ed.)  940. 

The  Act  applies  only  to  matters  involved 
in  the  regulation  of  commerce.  Interstate 
Commerce  Counnission  v.  Brimson,  (1894) 
154  U.  S.  447,  14  S.  Ct.  1125,  38  U.  S. 
(L.  ed.)  1047. 

The  Act  should  be  broadly  construed. 
Interstate  Commerce  Commission  v.  East 
Tennessee,  etb.,  R.  Co.,  (1898)  86  Fed.  107; 

The  plain  intention  of  Congress  in  the 
interstate  rate  l^islation  was  to  elose 
every  avenue  against  discrimination. 
This  purpose  is  even  mc^e  apparent  in  the 
Hepburn  Act  than  in  the  Acts  which  it 
amends.  Bearing  this  in  mind,  the  courts, 
in  construing  the  Act,  will  not  hesitate  in 
giving  significance,  to  changes  in  the 
language  of  the  statutes  as  thejjr  occur 
-from  time  to  time.  U.  8.  v,  Chicago,  etc., 
R.  Ca,  (1908)  163  Fed.  114. 

The  interests  of  the  seller,  the  consumer, 
and  the  carrier  must  all  be  considered  in 
construing  the  Act.  Reagan  v.  Farmers' 
Loan,  etc.,  Co.,  (1894)  154  U.  8.  362,  14 
S.  Ct.  1047,  38  U.  S.  (L.  ed.)  1014;  Texas, 
etc.,  R.  Co.  17.  Interstate  Commerce  Com- 
mission, (1896)  162  U.  S.  197,  16  S.  Ct. 
666,  40  U.  S.  (L.  ed.)  940;  Interstate 
Commerce  Commission  v.  Alabama  Mid- 
land R.  Co.,  (1897)  168  U.  S.  144,  18 
S.  CJt.  45,  42  U.  S.  (L.  ed.)  414;  Inter- 
state  Commerce  Commission  v.  Louisville, 
etc,  R.  Co.,  (1896)   73  Fed.  409. 

2.  Federal  Rules  of  Construction  as  (hn- 

trolling 

The  construction  of  this  Act  and  the 
scope  of  its  operation  is  a  federal  ques- 
tion, and  as  to  such  question  the  state 
courts  will  follow  and  are  bound  by  the 
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decisions  of  the  federal  courts.  Bnt  con- 
tracts for  reduced  rates  not  being  affected 
by  the  Act,  no  federal  question  arises  and 
no  federal  right  is  involved,  and  hence  the 
state  courts  are  free  to  apply  their  own 
rules  to  its  construction.  McElvain  v.  St. 
Louis,  etc.,  R.  Co.,  (1910)  151  Mo.  App. 
126,  131  S.  W.  736. 

S.  Constructum  of  English  Railtoay  AeU 
CM  Controlling 

So  far  as  the  Act  adopts  the  provisions 
of  the  prior  English  railway  acts,  the  con- 
struction given  to  such  acts  by  the  Eng- 
lish courts  must  be  adopted  as  incorpo- 
rated into  the  Act  McDonald  v.  Hovey, 
(1883)  110  U.  S,  619,  4  S.  Ct  142,  28 
IT.  S.  (L.  ed.)  269;  Interstate  Commerce 
Commission  v,  Baltimore,  etc.,  R.  Co., 
(1892)  145  U.  S.  263,  12  S.  Ct.  844,  36 
U.  S.  (L.  ed.)  699,  affirming  (1890)  43 
Fed.  37;  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  162  U.S. 
197,  16  S.  Ct.  666,  40  U.  S.  (L.  ed.) 
940;  Interstate  Commerce  Commission 
o.  Alabama  Midland  R.  Co.,  (1897)  168 
U.  S.  144,  18  S.  Ct.  45,  42  U.  S.  (L.  ed.) 
414;  Interstate  Commerce  Commission  v. 
Louisville,  etc.,  R.  Co.,  (1896)  73  Fei 
409;  Detroit,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (C.  C.  A.  1896) 
74  Fed.  803,  43  U.  S.  App.  308,  21  C.  C.  A. 
103;  Gulf,  etc.,  R.  Co.  v.  Miami  Steamship 
Co.,  (C.  C.  A.  1898)  86  Fed.  407,  52  U.  S. 
App.  732,  30  C.  C.  A.  142. 

But  regard  must  be  had  to  the  dissimi- 
larity of  legislation  and  methods  of  trade 
and  transportation  prevailing  in  England. 
Detroit,  etc.,  R.  Co.  r.  Interstate  Oim- 
merce  Commission,  (C.  C.  A.  1896)  74 
Fed.  803,  43  U.  S.  App.  308,  21  C.  C.  A, 
103;  Lindquist  v.  Grand  Trunk  Western 
R.  Co.,  (1901)  121  Fed.  918. 

4.  ConMiruciion  Against  Carrier 

The  Act  was  not  primarily  intenued  for 
the  benefit  of  the  carrier.  Kentucky,  etc.. 
Bridge  Co.  v,  LouisviUe,  etc.,  R.  Co., 
(1889)   37  Fed.  667. 

In  cases  of  doubt,  where  relief  is  sought 
in  the  interest  of  the  carrier,  the  con- 
struction will  be  against  the  carrier. 
Kentucky,  etc..  Bridge  Co.  v.  Louisville, 
etc.,  R.  Co.,  (1889)  37  Fed.  667;  Little 
Rock,  etc.,  R.  Co.  v.  St.  Louis  South- 
western R.  Co.,  (C.  C.  A.  1894)  63  Fed. 
776,  27  U.  S.  App.  380,  11  C.  C.  A.  417, 
26  L.  R.  A.  192. 

But  the  Act  will  not  be  construed  so  as 
to  abridge  the  common-law  rights  of  car- 
riers further  than  its  terms  and  purposes 
require.  Interstate  Commerce  Commission 
r.  Louisville,  etc.,  R.  Co.,  (1896)  73  Fed. 
409,  citing  Interstate  Commerce  Commis- 
sion r.  Baltimore,  etc.,  R.  Co.,  (1890)  43 
Fed.  51.  See  also  Chicago,  etc.,  R.  Co.  v, 
Osborne,  (C.  C.  A.  1892)  52  Fed.  912,  10 
U.  S.  App.  430,  3  C.  C.  A.  347. 


5.  Oonsidertrtum  of  Rntire  Aet 

"  The  intent  of  Congress  is  to  be  gath- 
ered from  a  consideration  of  the  entire 
Act,  and  not  solely  from  detached  por^ 
tions  thereof,  and  the  familiar  rule  of  con- 
struction is  to  be  followed,  to  wit,  that,  in 
determining  the  meaning  of  the  words 
employed,  the  general  purpose  of  the  Act 
ana  the  evils  sought  to  be  remedied  must 
be  always  kept  in  mind,  and,  furthermore, 
parts  of  the  Act  are  not  to  be  so  construed 
as  to  defeat  other  important  features  of 
the  same;  nor  is  such  a  construction  to  be 
given  to  the  Act,  in  whole  or  in  part,  as 
may  tend  to  prevent  the  proper  enforce- 
ment of  the  legislative  purpose."  VaA 
Patten  v,  Chicago,  etc.,  R.  Co.,  (1897)  81 
Fed.  547. 

6.  Amendatory  Bections 

The  sections  of  this  Act  which  are 
amendatory  of  the  original  Act  are  to  be 
treated,  as  to  matters  occurring  after  the 
enactment  of  such  Act,  as  if  those  sections 
had  been  in  the  original  Act.  State  r. 
Adams  Express  Co.,  (1908)  171  Ind.  138, 
85  N.  E.  337,  966,  19  L.  R.  A.  (N.  S.) 
93. 

VI.  Validity  op  State  Statutes 
1.  Rule  Stated 

Congressional  legislation  on  the  subject 
of  interstate  commerce  which  occupies  the 
field  of  regulation,  although  not  directly 
inhibitive,  excludes  action  by  the  state. 
Southern  R.  Co.  r.  Reid,  (1912)  222  U.  S. 
424,  32  S.  Ct.  140,  66  U.  S.  (L.  ed.)  257, 
reversing  (1910)  153  N.  C.  490,  69  S.  E. 
618.  Therefore  state  statutes  in  confiict 
with  the  Interstate  Commerce  Act  are 
invalid.  Cleveland,  etc.,  R.  Co.  v.  Hayes, 
(1913)  181  Ind.  87,  102  N.  £.  34,  103 
N.  E.  839;  Ford  c.  Chicago,  etc.,  R.  Ca, 
(1913)  123  Minn.  87,  143  N.  W.  g49; 
Loomis  V.  Lehigh  Valley  R.  Co.,  (1913) 
208  N.  Y.  312,  101  N.  K  907;  Chicago, 
etc.,  R.  Co.  V.  Beatty,  (1912)  34  Qkla. 
321,  118  Pac.  367,  126  Pac  736,  42  L.  R 
A.  (N.  S.)  984;  St.  Louis,  etc.,  R.  Co.  v. 
Zickafoose,  (1913)  39  Okla.  302,  135  Pac. 
406;  Spratlin  v,  St.  Louis  Southwestern 
R  Co.,  (1905)  76  Ark.  82,  88  S.  W.  836; 
Uousto.'^.  etc.,  R.  Co.  v.  Peters,  (1897) 
15  Tex.  Civ.  App.  515,  40  S.  W.  429. 

But  interstate  commerce  only  is  affected 
by  this  Act,  and  states  may  legislate  in 
relation  to  intrastate  commerce.  Southern 
Pac.  Co.  17.  Campbell,  (C.  C.  Ore.  1911) 
189  Fed.  696;  Hocking  Valley  R.  Co.  o. 
New  York  Coal  Co.,  (C.  C.  A.  6th  Cir. 
1914)  217  Fed.  727,  132  C.  C.  A.  387. 

The  elementary  and  long  settled  doctrine 
is  that  there  can  be  no  divided  authority 
over  interstate  commerce  and  that  the 
regulations  of  Congress  on  that  subject 
are  supreme.  It  results,  therefore,  that  in 
a  case  where  from  the  particular  nature 
of  certain  subjects  the  state  may  exert 
authority  until  Congress  acts,  under  the 
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usumption  that  Congress  by  inaction  has 
tacitly  authorized  it  to  do  so,  action  by 
Congress  destroys  the  possibility  of  such 
assumption,  since  such  action,  when 
ezertea,  covers  the  whole  field  and  ren- 
ders the  state  impotent  to  deal  with  a 
subject  over  which  it  had  no  inherent  but 
only  permissive  power.  Chicago,  etc.,  B. 
Co.  V,  Hardwick  Farmers  Elevator  Co., 
(1913)  226  U.  S.  426,  33  S.  Ct.  174,  57 
U.  S.  (L.  ed.)  284,  46  L.  R.  A.  (N.  S.) 
203,  reversing  (1910)  110  Minn.  25,  124 
K.  W.  819,  19  Ann.  Cas.  1088. 

The  state  cannot,  under  cover  of  exert- 
ing its  police  power,  directly  regulate  or 
burden  interstate  commerce,  but  a  police 
regulation  which  has  real  relation  to  the 
proper  protection  of  the  people,  and  is 
reasonable  in  its  terms,  ana  does  not  con- 
flict with  any  valid  act  of  Congress,  is  not 
unconstitutional  because  it  may  incident- 
ally affect  interstate  commerce.  Sligh  v. 
Kirkwood,  (1913)  65  Fla.  123,  61  So.  185. 

In  Southern  R.  Co.  o.  Railroad  Commis- 
sion, (1913)  179  Ind.  23,  100  N.  E.  337, 
the  court  said :  "  There  are  some  general 
propositions  that  may  be  regarded  as 
settled : 

"First.  That  the  power  of  regulating 
commerce  'among  the  states'  is  in  Con- 
gress, and  the  subject  of  exclusive  federal 
control. 

"  Second.  That  when  Congress  does  act, 
and  its  action  covers  the  subject-matter, 
its  action  is  exclusive  as  to  interference. 

"  Third.  Until  and  unless  Congress  does 
act,  and  its  action  covers  the  subject- 
matter,  the  states  may  act. 

"  Fourth.  That  so  long  as  the  action  of 
the  states  is  not  repugnant  to,  or  does  not 
interfere  with,  or  place  burdens  upon,  or 
undertake  to  regulate,  interstate  com- 
merce, or  are  mere  police  regulations, 
their  action,  though  in  aid,  or  if  in  aid, 
of  interstate  commerce,  is  not  invalid,  un- 
less it  is  a  direct  interference. 

**  Fifth.  That  it  is  not  enough  to  render 
the  state  law  invalid  that  it  is  similar  to 
the  federal  act  upon  the  same  subject.  It 
must  in  operation  interfere  directly  or 
substantially  with  interstate  commerce, 
and  not  be  an  incidental  or  casual  inter- 
ference or  remotely  affect  it  hurtfuUy. 

''Sixth.  That  where  both  the  Acts  of 
Congress  and  of  the  state  make  a  definite 
act  an  offense,  the  commission  of  the  act 
may  be  an  offense  against  each,  and  pun- 
ishable by  each." 

2.  AttachmenU 

This  Act  was  not  intended  to  enable 
railroads  engaged  in  interstate  commerce 
to  avoid  payment  of  their  just  debts  and 
it  is  not  in  conflict  with  a  state  statute 
permitting  the  attachment  of  freight  cars 
when  not  in  actual  use.  De  Rochemont  v, 
New  York  Client.,  etc.,  R.  Co.,  (1909)  75 
N.  H.  158,  71  Atl.  868,  139  A.  S.  R.  673, 
29  L.  R.  A.  (N.  S.)  629. 


3.  OoniraoiM 

On  account  of  the  passage  of  the  Act  of 
Congress  of  June  29,  1906,  the  state,  under 
its  police  power,  has  ceased  to  have  the 
authority  to  pass  acts  relative  to  con- 
tracts made  by  carriers  pertaining  to  in- 
terstate shipments.  St.  Louis,  etc.,  R. 
Oa  17.  Bilby,  (1913)  35  Okla.  589,  130 
Pac.  1089;  St.  Louis,  etc.,  R.  Co.  t?.  Cox, 
(1914)  40  Okla.  258,  138  Pac.  144. 

4.  Demurrage 

A  state  statute  regulating  demurrage 
charges  by  railroads  engaged  in  interstate 
commerce  is  unconstitutional.  Sargent  i;. 
Rutland  R.  Co.,  (1913)  86  Vt.  328,  85 
Atl.  654. 

Demurrage  charges  are  not  within  the 
jurisdiction  of  state  authorities.  The  very 
words  of  the  statute,  "additional  free 
time,"  must,  with  reference  to  interstate 
shipments,  be  taken  to  mean  additional  to 
that  specified  in  the  schedules  on  file  with 
the  Interstate  Commerce  Commission. 
Congress  has  acted  in  the  matter  of  regu- 
lating this  feature  of  interstate  commerce, 
and  Siat  action  excludes  further  or  addi- 
tional regulation  covering  the  same  sub- 
ject by  the  state  legislature.  Chic^o, 
etc.,  R.  Co.  v.  Rock  County  Sugar  Co., 
(1916)  162  Wis.  374,  382,  156  N.  W.  607, 
610. 

5.  Fwmiehing  Cars 

State  statutes  regulating  the  delivery  of 
cars  engaged  in  interstate  commerce  are 
invalid  by  virtue  of  this  section  which 
deals  with  the  same  subject.  Chicago, 
etc.,  R.  Co.  V.  Hardwick  Fanners  Elevator 
Co.,  (1913)  226  U.  8.  426,  33  S.  Ct.  174, 
57  U.  S.  (L.  ed.)  284,  46  L.  R.  A,  (N.  S.) 
203,  reversing  (1910)  110  Minn.  25,  124 
N.  W.  819,  19  Ann.  Cas,  1088,  wherein  the 
court  said:  "  In  the  original  act  to  r^u- 
late  commerce  the  term  '  transportation ' 
was  declared  to  embrace  all  instrumentali- 
ties of  shipment  or  carriage.  By  the  Hep- 
bum  Act  it  was  declared  that  the  term 
transportation  (itidics  ours)  'shall  in- 
clude cars  and  other  vehicles  and  all 
instrumentalities  and  facilities  of  ship- 
ment or  carriage,  irrespective  of  owner- 
ship or  of  any  contract,  express  or  im- 
plied, for  the  use  thereof  and  all  services 
in  connection  with  the  receipt,  delivery, 
elevation,  and  transfer  in  transit,  ventila- 
tion, refrigeration  or  icing,  storage,  and 
handling  of  property  transported;  and  it 
shaU  be  the  duty  of  every  carrier  subject 
to  the  provisions  of  this  a>ct  to  provide 
and  furnish  such  transportation  upon 
reasonable  reqttest  therefor,  and  to  estab- 
lish through  routes  and  just  and  reason- 
able rates  applicable  thereto.'  The  pur- 
pose of  Congress  to  specifically  impose 
a  duty  upon  the  carrier  in  respect 
to  the  furnishing  of  cars  for  interstate 
traffic  is  of  course  by  these  provisions 
clearly  declared.  That  Congress  was  spe- 
cially concerning  itself  with  that  aubject 
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is  further  shown  by  a  proviso  inserted  to 
supplement  section  1  of  the  original  act 
imposing  the  duty  under  certain  cireum- 
stances  to  furnish  switch  connections  for 
interstate  traffic,  whereby  it  is  specifically 
iieclared  that  the  common  carrier  making 
such  connections  'diall  furnish  oars  for 
the  movement  of  such  traffic  to  the  best  of 
its  abilitjr  without  discrimination  in  favor 
of  or  against  any  such  shipper.'  Not  only 
is  there  then  a  specific  duty  imposed  to 
furnish  cars '  for  interstate  traffic  upon 
reasonable  request  therefor,  but  other  ap- 
plicable sections  of  the  act  to  regulato 
commerce  give  remedies  for  the  violation 
of  that  duty.  Thus,  by  section  8  it  is  pro- 
vided 'that  in  case  any  common-  carrier 
subject  to  the  provisions  of  this  act  .  .  . 
shall  omit  to  do  any  act,  matter  or  thing 
in  this  act  required  to  be  done,  such  com- 
mon carrier  shall  be  liable  to  the  person 
or  persons  injured  thereby  for  the  full 
amount  of  damage  sustained  in  conse- 
quence of  any  such  violation  of  the  pro- 
visions of  this  act,  together  with  a  reason- 
able counsel  or  attorney's  fee,  to  be  fixed 
by  the  court  in  every  case  of  recovery, 
which  attorney's  fee  shall  be  taxed  and 
collected  as  part  of  the  costs  in  the  case.' 
Further,  by  section  9  an  election  is 
given  to  either  make  complaint  to  the  In- 
terstate Commerce  Commission  or  to 
bring,  in  a  designated  court,  an  action  for 
the  recovery  of  damages,  and  by  section  10 
it  is  made  a  criminal  offense  for  an  em- 
plovee  of  a  eor^ration  carrier  to  'wil- 
fully omit  or  fail  to  do  any  act,  matter, 
or  thing  in  this  act  required  to  be  done.' 
As  legislation  concerning  the  delivery 
of  cars  for  the  carriage  of  mterstato  tratic 
was  dearly  a  matter  of  interstate  com- 
merce regulation,  even  if  such  subject  was 
embraced  within  that  class  of  powers  con- 
oeming  which  the  state  had  a  riffht  'to 
exert  its  authority  in  the  absence  of  legis- 
lation by  Congress,  it  must  follow  in  con- 
sequence of  the  action  of  Congress  to 
which  we  have  referred  that  the  power  d 
the  state  6ver  the  subject-matter  ceased  to 
exist  from  the  moment  that  Congress 
exerted  ite  paramount  and  all-embracing 
authority  over  the  subject."  See  to  the 
same  effect,  Yazoo,  ete.,  R.  Co.  r.  Green- 
wood Grocery  Co.,  (1913)  227  U.  S.  1, 
33  S.  Ct.  213,  67  U.  S.  (L.  ed.)  389, 
reversing  (1909)  96  Miss.  403,  61  So.  450; 
St.  Louis,  etc.,  R.  Co.  v.  Edwards,  (1913) 
227  U.  S.  206,  33  S.  Ct.  262,  67  U.  S.  (L. 
ed.)  606,  reversing  (1910)  94  Ark.  394, 
127  S.  W.  713. 

A  state  statute  requiring  railroads  to 
furnish  cars  upon  application  of  shipper 
and  forbidding  discrimination  between 
shippers  in  furnishing  such  cars,  if  con* 
strued  to  regulate  the  furnishing  of  cars 
for  interstate  shipments,  is  invalid  by 
reason  of  the  provisions  of  this  section; 
but  if  construed  to  mean  no  more  than 
that  there  shall  be  no  discrimination 
againat  demands  for  cars  for  intrastate 


sbipmente,  it  is  valid.  Hampton  t.  St. 
Louis,  etcL,  R.  Co.,  (1918)  227  U.  6.  456, 
33  S.  Ct.  263,  57  U.  S.  (L.  ed.)  596, 
reversing  (E.  D.  Ark.  1908)  162  Fed.  693. 

Since  the  Oregon  statute  remiiring  rail- 
roads to  furnish  cars  on  demand  by 
shippers  (Act  of  Feb.  18,  1907,  Laws  of 
1907,  p.  77,  I  26)  covers  a  field  not 
occu^ed  by  the  Interstate  Commerce  Act, 
in  that  it  regulates  the  manner  of  making 
the  request  and  the  excuses  that  may  be 
made  for  a  failure  to  deliver  cars,  and 
adds  an  additional  penalty  by  way  of  de- 
murrage tor  failure  to  comply  with  its 
terms,  it  is  not  superseded  by  nor  in  oon- 
fiict  with  the  federal  stetute.  Martin  v, 
Oregon  R.,  ete.,  Co.,  (1910)  58  Ore.  198, 
113  Pac.  16. 

The  Act  of  the  legislature  of  Oklahoma 
Territory  of  1906  (section  2,  art.  2,  chap. 
10,  Laws  1905),  imposing  upon  railroad 
companies  a  penalty  of  %\  per  day  for 
failure  to  furnish  ears  under  the  circum- 
stances therein  stated,  is  not  in  conflict 
with  this  section  which  requires  cars  to  be 
furnished  upon  reasonable  request.  Chi- 
cago, etc,  K.  Co.  V,  Beatty,  (1912)  34 
Okla.  321,  118  Pac.  367,  126  Pac.  736,  42 
L.  R.  A.  (K*.  S.)  984. 

It  has  been  h^d  that  iStub  validity  of  a 
state  statute  requiring  a  carrier  to  fuT" 
nish  suiteble  cars,  upon  reasonable  notice, 
and  to  make  transportation  with  **  reason- 
able dispatch  "  is  not  affected  by  the  fed- 
eral stetute,  since  such  stete  regulation 
amounte  to  no  more  than  a  declaration  of 
pre-existing  law.  In  the  absence  of  con- 
trary legislation,  such  would  be  the  law  if 
the  stetute  were  superseded  or  repealed, 
and  as  there  is  nothing  in  the  federal  act 
In  contravention,  the  loeal  statute  is  not 
affected  by  such  act.  Conflict  or  incon- 
sistency between  a  state  statute  and  the 
Interstate  Commerce  Act  would  seem  to  in- 
dicate the  lines  and  limite  of  a  stete 
stetute  in  a  given  case.  Carr  «.  Chicago, 
etc,  R.  Co.,  (1916)  178  la.  444,  155  N.  W. 
84a 

6.  Rates 

Coogreee  has  by  the  Interstete  Com« 
meroe  Act  covered  the  entire  field  of  rates 
and  rate  making  as  to  interstate  com- 
merce, and  superseded  stete  legislation  on 
that  subject;  nence  no  others  can  be  pre- 
scribed by  or  controlled  by  the  stete,  nor 
can  contraoto  with  respect  to  such  rates 
be  the  subject  of  state  le|>^slation,  but 
there  may  be  limited  liability  contracte 
under  the  federal  acts.  Wabash  R.  Co.  r. 
Priddy,  (1913)  179  Ind.  483, 101  N.  E.  724. 

A  state  statute  authorising  a  railway 
company  incorporated  under  the  laws  of 
the  state  to  issue  transportation  in  pay- 
ment for  printing  and  advertising  must 
give  way,  so  far  as  interstate  transporte- 
tion  is  concerned,  before  the  provisions  of 
this  Act,  and  the  Acts  amendatory  thereof, 
under  which  a  carrier  can  accept  nothing 
but    money    in    exchange   for    interstete 
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tjransportation.  Chicago,  etc.,  R.  Co.  «. 
U.  S.,  (1911)  219  U.  S.  486,  31  8.  Ct.  272, 
65  U.  a  (L.  ed.)  30d. 

The  state  <^  Georgia  cannot,  as  an  exer- 
cise of  its  governmental  power,  prescribe 
Tmtes  ol  freight  for  interstate  shipments 
by  the  Western  Id  Atlantic  R.  Go.  In 
▼iew  of  the  Act  -to  regulate  interstate 
commerce  the  legislature  can  neither  do 
this  directly  nor  through  the  state  rail- 
road commission.  State  v.  Western,  etc«, 
H.  Go.,  (1912)   138  Qa.  835,  76  6.  £.  577. 

7.  Regulating  lAdbiUty 

The  purpose  of  the  Act  was  to  fix  the 
liability  of  interstate  carriers  and  in  so 
doing  to  put  an  end  to  the  diversity  of 
regulation  under  state  laws  on  the  sub- 
ject. The  Act  of  Congress  is  paramount 
upon  the  subject  with  which  it  purports 
to  deal  and  supersedes  all  state  laws  upon 
the  same  sub  iect.  It  follows  that,  where 
suit  is  brought  for  loss  of  or  damage  to 
goods  transported  in  interstate  commerce, 
the  rule  of  liabilitv  as  prescribed  by  the 
federal  act  is  applicable  whether  the  suit 
be  brought  agamst  the  initial  carrier  or 
against  one  of  the  succeeding  carriers. 
Atlantic  Coast  Line  R.  Co.  v.  iniomasville 
Live  Stock  Co.,  (1913)  13  Ga.  App.  102," 
78  a.  B.  1019. 

8.  Transportation  and  Delivery  of 

Mcppress 

This  Act  regulating  the  transportation 
and  delivery  of  goods  by  express  com- 
panies superseded  the  Indiana  statute 
(Act  Ind.  March  6,  1901,  Act  1901,  p.  97, 
ch.  62,  Bums  Annot.  Stat.  1901, 
$.  3312a),  relating  to  the  same  subject 
matter.  State  v.  Adams  Express  Co., 
(1908)  171  Ind.  138,  85  N.  K  337,  966, 
19  L;R.  A.  (N.  S.)  93. 

9.    Transportation   and   Delivery    of 

Freight 

A  state  statute  is  invalid  which  re- 
quires agents  and  officers  of  railroads  and 
other  transportation  companies  to  receive 
freight  for  transportation  whenever  ten- 
dered at  a  reffuiar  station,  and  every 
loaded  car  tendered  at  a  side  track  or 
any  warehouse  connected  with  the  rail- 
roiMl  by  a  siding,  and  forward  such 
freight  by  a  route  selected  by  the  person 
tendering  it.  Southern  R.  Co.  t\  Reid, 
(1912)  222  U.  S.  424,  32  S.  Ct.  140,  56 
U.  S.  (L.  ed.)  257,  rwfereing  (1910)  153 
N.  0.  490,  69  S.  S.  618. 
'.  The  Texas  statute  (Sayles  Annot.  Civ. 
St  Supp.  1897-1904,  Act  4502  o,  d,  e) 
providing  for  penalties  sgainst  railroads 
for  each  day  freight  is  held  after  payment 
or  tender  of  freight  charges,  or  holding 
freight  for  collection  of  excess  of  freight 
thereon,  is  in  conflict  with  this  Act,  and 
as  to  interstate  shipments  of  freight  is 
void.  Trinity,  etc.,  R.  Co.  r.  Geppert, 
(Tex,  Civ.App.  1911)  185  S.  W,  164. 


la  Atchison,  ietc.,  R.  Co.  r.  State,  (1912) 
31  Okla.  767,  123  Pac.  1065,  it  was  held 
that  an  order  of  a  state  corporation  com- 
mission providing  that  ten  days'  free  stor- 
age should  be  allowed  on  less  than  carload 
shipments,  when  destined  to  consignees 
who  lived  at  interior  points,  five  miles  or 
more  from  the  railroi^  station,  in  so  far 
ms  it  applied  to  interstate  commerce  was 
void,  for  the  reason  that  it  was  in  conflict 
with  and  was  superseded  by  sections  1 
and  2  of  the  Act  of  June  29,  1906,  and 
for  the  further  reason  that  it  interfered 
with  and  imposed  upon  interstate  com- 
merce an  unreasonable  burden.  See  to  the 
same  effect  St.  Louis,  etc.,  R.  Co.  v.  State, 
(1910)  26  Okla.  62,  107  Pac.  929,  30 
L.  R.  A.    (N.  S.)    137. 

vn.    '^Terbitobt  or  UirrnBD  Statbs" 

"Territory  of  the  United  States"  as 
used  in  tms  section  includes  Alaska. 
Interstate  Commerce  Commission  «.  U.  S., 
(1912)  224  U.  S.  474,  32  S.  Ct.  556,  56  U. 
S.  (L.  ed.)  849,  affirming  39  Wash.  L. 
Rep.  386,  and  disapproving  (1910)  19 
Int  Com.  C.  Rep.  81. 

VIII.  Persons,  itc,  SuBjEC?r  to  Act 

1.  Shippers 

Shippers  as  well  as  carriers  are  gov- 
erned oy  this  Act.  Pennsylvania  R.  Co.  v, 
Clark  Bros.  Coal  Min.  Co.,  (1915)  238  U. 
8.  456,  35  S.  Ct  896,  59  U.  S.  (L.  ed.) 
1406,  reversing  (1913)  241  Pa.  St.  515, 
88  AU.  754. 

2.  Telegraph   Companies 

In  general. —  Telegraph  companies  are 
subject  to  the  provision  of  this  Act  and 
a  state  statute  which  attempts  to  detea> 
mine  the  conduct  of  a  telegraph  com- 
pany in  transmitting  a  message  from  one 
state  to  another  by  determining  the  con- 
sequences of  not  pursuing  such  conduct  is 
invalid.    Western  Union  Tel.  Co.  i\  Brown, 

(1914)  234  U.  S.  542,  34  S.  Ct.  955,  58 
U.  S.  (L.  ed.)  1457,  reversing  (1912) 
92  S.  C.  354,  75  S.  £.  542;  Western  Union 
Tel.  Ca  V,  Johnson,  (1914)  115  Ark.  564, 
171  S.  W.  859;  Western  Union  Tel.  Co.  v. 
Compton,  (1914)  114  Ark.  193,  169  S.  W. 
946;   Western  Union  Tel.  Co.  v.  Holder, 

(1915)  117  Ark.  210,  174  S.  W.  552. 

So  far  as  this  Act  manifests  a  purpose 
to  regulate  the  field  over  which  Oongress 
has  paramount  authority,  the  right  <u  the 
state  to  exercise  its  police  power  in  the 
same  field  ceases  to  exist,  no  matter 
whether  the  particular  act  of  Congress 
covers  it  entirely  or  not.  Western  Union 
Tel.  Co.  V.  Foster,  (Mass.  1916)  113  N. 
£.  192. 

State  laws  regulating  interstate  tele- 
grams are  superseded  by  this  section 
which  places  telegraph  companies,  so  far 
as  interstate  business  is  concerned,  imder 
the  direct  supervision  of  the  Interstate 
Commerce  Cominission*     Western  Union 
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Tel.   Co.  V,  Berryville  First  Nat   Bank, 
(1914)    UJ5  Va.   1009,  83  S.  £.  424. 

While  aa  has  just  been  seen  telegraph 
companies  are  common  carriers  bj  virtue 
of  this  section,  the  extent  to  which  Con- 
gress has  gone  is  merely  to  declare  that 
telegraph  companies  shall  be  considered 
common  carriers,  and  to  require  them  to 
make  and  observe  reasonable  rates  and 
charges  for  the  services  which  they  per- 
form, and  to  permit  them  to  divide  their 
messages  into  classes,  presumably  as  a 
basis  for  rates.  The  mere  fact  that  Con- 
gress has  enacted  some  l^islation  on  this 
subject  does  not  of  itself  signify  a  pur- 
pose to  monopolize  the  field  and  exclude 
the  states  entirely,  and  a  state  statute  is 
still  valid  which  allows  the  recovery  of 
damages  resulting  from  mental  anguish 
suffered  by  reason  of  the  negligent  failure 
of  a  telegraph  company  to  deliver  a  death 
message.  Bailey  i\  Western  Union  Tel. 
Co.,  (Tex.  Civ.  App.  1914)  171  S.  W. 
839. 

Telegraph  companies  are  so  far  placed 
under  the  supervision  of  the  Interstate 
Commerce  Commission  by  this  section  that 
a  state  statute  penalizing  a  telegraph 
company  for  failure  to  forward  or  de- 
liver a  message  as  promptly  as  practicable 
is  unenforceable.  Western  Union  Tel. 
Co.  V,  Bilisoly,  (1914)  116  Va.  662,  82 
S.  E.  91,  wherein  the  court  said:  "By 
an  act  of  Congress  approved  June  18, 
1910  (36  Stat.  539,  c.  309),  telegraph 
companies,  so  far  as  interstate  business 
is  concerned,  have  been  placed  under  the 
direct  supervision  of  the  Interstate  Com- 
merce Commission,  and  are  subject,  so 
far  as  applicable,  to  the  same  rules, 
regulations,  restrictions,  and  penalties 
that  are  imposed  upon  common  carriers. 
This  Act  has  occupied  the  entire  field 
and  taken  complete  control  of  the  regula- 
tion of  telegraph  companies,  and  while  it 
has  impliedly  exempted  them  from  any 
penalty  for  negligence  it  has  provided  a 
severe  maximum  penalty  for  intentional 
discrimination.  Before  the  passage  of 
this  Act  there  had  been  no  legislation 
by  Congress  affecting  or  conflicting  with 
the  state  statutes  imposing  a  penalty  for 
failure  to  deliver  messages  promptly,  and 
therefore  the  state  statutes  affecting  tele- 
graph companies  were  upheld,  even  as  to 
interstate  messages,  upon  the  ground  that 
until  Congress  had  legislated  upon  the 
subject-matter  of  telegraph  companies, 
the  state  statutes  were  applicable 
James's  Case,  [1896]  162  U.  S.  650,  16 
S.  Ct.  934,  40  U.  S.  (L.  ed.)  1106;  Com- 
mercial Milling  Co.'s  Case,  [1910]  218 
U.  S.  406,  31  S.  Ct.  59,  54  U.  S.  (L.  ed.) 
1088  [21  Ann.  Cas.  815,  36  L.  R.  A. 
(N.  S.)  220];  Crovo's  Case,  (1911]  220 
U.  S.  364,  31  S.  Ct.  399,  55  U.  S.  (L.  ed.) 
498,  and  others.  In  Western  Union  Tel. 
Co.  V.  White,  [1912]  113  Va.  421,  74 
S.  £.  174,  this  court,  in  reviewing  the 
cases  on  the  subject,  adopts  the  language 


of  the  Supreme  Court,  that  where  tjie 
state  statute  did  not  unfavorably  affect 
or  embarrass  the  tel^raph  company  in 
the  course  of  its  employment,  it  would  be 
held  valid  until  Congress  spoke  on  the 
subject.  These  decisicxis  are  baaed  upon 
the  fact  that,  at  the  time  they  were  ren- 
dered, no  congressional  legislation  existed 
on  the  subject.  Such  judicial  utterances 
would  mean  nothing,  imless  they  meant 
that  when  Congress  did  act,  and  under- 
take to  regulate  telegraph  companies  in 
the  matter  of  the  transmission  and  de- 
livery of  interstate  messages,  the  statutes 
of  the  state  on  the  subject  would  be  super- 
seded by  that  action.  It  would  be  incon- 
venient, as  well  as  unnecessary,  to  recite 
the  detailed  provisions  of  the  Act  of  Con- 
gress approved  June  18,  1910.  It  is  suffi- 
cient to  say  that  by  it  Congress  has  occu- 
pied the  field  of  regulation  with  respect 
to  interstate  telegrams,  and  hence  the 
state  statute  imposing  a  penalty  for  fail- 
ure to  make  prompt  delivery  can  no  longer 
be  invoked  in  such  cases.  The  Act  of  Con- 
gress has  ousted  the  state  of  jurisdiction 
over  the  subject." 

In  Western  Union  Tel.  Co.  r.  Foster, 
(Mass.  1916)  113  N.  E.  192,  it  was  held 
that  this  section  did  not  cover  the  local 
delivery  by  the  ticker  service  radiating 
from  Boston  offices,  to  patrons  in  that 
city  of  each  of  the  telegraph  companies, 
of  information  bought  by  the  telegraph 
companies  and  received  in  interstate  com- 
merce, but  delivered  in  intrastate  com- 
merce. The  interstate  transmission  ended 
when  the  auotations  reached  the  Boston 
offices  of  uie  telegraph  companies.  The 
subsequent  acts  in  delivering  the  informa- 
tion upon  the  tickers  in  the  offices  of 
their  customers  were  new  and  independent 
transactions.  It  was  in  effect  a  sale  at 
reteil  of  the  information  which  had  been 
received  by  interstate  commerce. 

Validity  of  agreements  by  company. — 
Telegraph  companies  are  included  in  the 
category  of  common  carriers,  and  an  agree- 
ment by  them  to  issue  a  personal  telegraph 
frank,  though  enforceable  when  made,  can- 
not be  enforced  bv  virtue  of  this  section. 
Clark  V.  New  tJersey  Postal  Tel.  Ca, 
(1913)  82  N.  J.  £q.  16,  87  Atl.  640.  But 
paragraph  [E]  of  this  section  {infra, 
p.  359)  permits  the  issuance  of  franks. 

By  the  amendatory  Act  of  1910  Con- 
gress took  exclusive  control  of  interstate 
telegraphic  business,  and  interstate  com- 
merce by  telegraph  messages  is  placed 
under  the  control  of  the  Interstate  Com- 
merce Commission.  The  rules  therefore 
that  justify  common  carriers  of  interstete 
carriers  in  limiting  their  liability  also 
justify  interstate  carriers  of  telegraph 
messages  in  limiting  their  liability  for 
damages  caused  by  delay  in  delivering  the 
messages.  Bailey  v.  Western  Union  Tel. 
Co.,  (1916)   97  Kan.  619,  156  Pac.  716. 

Congress  has  taken  possession  of  the 
field  of  interstate  commerce  by  telegraph 
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and  has  prescribed  the  rules  which  shall 

S>veni  the  transaction  of  such  commerce, 
cnce  a  provision  in  a  state  constitution, 
which  declares  that  "  any  provision  of  anv 
contract  or  agreement,  express  or  implied, 
stipulating  for  notice  or  demand  other 
than  such  as  may  be  provided  by  law,  as 
a  condition  precedent  to  establish  any 
claim,  demand  or  liability,  shall  be  null 
and  void,"  does  not  render  void  a  clause 
in  a  contract,  for  sending  a  telegram, 
which  provides  that  the  company  shall 
not  be  liable  for  damages  or  statutory 
penalties  in  any  case  where  the  claim 
IS  not  presented  within  sixty  days  after 
the  message  is  filed  with  the  company 
for  transmission.  The  construction  of 
such  constitutional  provision  by  the  state 
courts  is  not  binding  upon  the  federal 
courts,  in  so  far  as  its  effect  on  the 
regulation  in  question  is  concerned,  since 
the  United  States,  under  the  power  to 
r^^late  commerce,  occupies  the  whole  field 
of  transmission  of  interstate  messages  by 
telegraph.  Gkirdner  v.  Western  Union 
Tel.  Co.,  (C.  C.  A.  8th  Cir.  1916)  231 
Fed.  405,  145  C.  C.  A.  399.  See  to  the 
same  effect  Western  Union  Tel.  Co.  i;. 
Spencer  Bank,  (Okla.  1916)  156  Pac. 
1175;  Western  Union  Tel.  Co.  p.  Orr, 
<CMcla.  1916)  158  Pac.  1139. 

Until  the  enactment  of  this  statute 
classifying  telegraph,  telephone  and  cable 
companies  as  public  service  agencies  under 
federal  control,  there  was  no  federal  Act 
in  force  with  reference  to  contracts  for 
the  transmission  of  messages,  and  a  suit 
for  damages  for  the  incorrect  transmission 
of  a  telegram  based  on  a  contract  for  the 
dispatch  of  the  message  made  prior  to 
this  enactment  was  governed  by  the  law 
of  the  state.  Western  Union  Tel.  Co.  v, 
Baasett,  (Miss.  1916)  71  So.  750. 

3.  Oarriera  by  Water 

Water  transportation  unconnected  with 
transportation  by  railroad  is  not  regu- 
lated by  this  section,  and  a  state  may  in 
the  absence  of  legislation  by  Congress  pro- 
hibit excessive  charges  for  ferriage  from 
a  point  within  the  state  to  an  island 
witnin  its  jurisdiction  reached  over  the 
high  seas.  Wilmington  Transp.  Co.  v. 
California  Railroad  Commission,  (1915) 
236  U.  S.  161,  35  S.  Ct.  276,  59  U.  S. 
(L.  ed.)  508,  affirming  (1913)  166  Cal. 
741,  137  Pac.  1153,  wherein  the  court 
said:  "The  Wilmin^on  Transportation 
Company,  a  corporation  organized  under 
the  laws  of  the  state  of  California,  is  en- 
gaged as  a  common  carrier  of  passengers 
and  goods  by  sea,  between  San  Pedro,  on 
the  mainland,  and  Avalon,  on  Santa  Catv 
lina  island,  both  places  being  within  the 
county  of  Los  Angeles,  in  that  state. 
Merchants  at  Avalon,  insisting  that  the 
rates  charged  for  this  transportation  were 
unreasonable,  presented  their  complaint  to 
the  railroad  commission  of  the  state  of 
California,    and    asked    that    reasonable 


rates  be  fixed  under  the  public  utilities 
act  of  1911.  Stat.  (Cal.)  1911,  Ex.  Sess. 
p.  18.  The  Transportation  Company  chal- 
lenged the  authority  of  the  commission 
upon  the  ground  that  the  business  was 
subject  exclusively  to  the  regulating  power 
of  Congress.  The  commission  overruled 
the  contention,  and  its  authority  to  pre- 
scribe reasonable  rates  between  these 
ports  of  the  state  was  sustained  on  writ 
of  review  by  the  state  court.  [1913]  166 
Cal.  741,  137  Pac.  1153.  The  case  brought 
here  on  error.  The  vessels  of  the  plaintiff 
in  error,  in  their  direct  passage  oetween 
the  ports  named,  must  traverse  the  high 
seas  for  upwards  of  20  miles.  Adopting 
the  statement  of  the  commission,  the  su- 
preme court  of  the  state  puts  the  case 
thus:  *  They  do  not  touch  at  any  other 
port,  either  of  the  United  States  or  of  any 
foreign  country.  They  do  not  transfer 
their  passengers  or  freight  to  any  other 
vessel,  or  receive  the  same  from  any  other 
vessel  in  their  course.  They  do  not  on 
the  voyage  take  on  or  put  off  any  article 
of  commerce.  While  a  portion  of  the 
voyage  is  on  the  hi^h  seas,  the  navigation 
thereof  is  merely  incidental  to  the  real 
purpose  of  the  voyage,  which  is  to  ply 
between  two  ports,  both  of  which  are 
located  in  the  same  coimtry  in  this  state.' 
Relying  upon  Lord  i?.  Goodall,  etc.,  Steam- 
ship Co.,  [1880]  102  U.  S.  541,  26  U.  S. 
(L.  ed.)  224,  the  plaintiff  in  error  con- 
tends that  transportation  over  the  high 
seas  is  'commerce  with  foreign  nations' 
in  the  constitutional  sense.  See  Lehigh 
Valley  R.  Co.  v.  Pennsylvania,  [1892]  145 
U.  S.  192,  203,  36  U.  S.  (L.  ed.)  672,  675, 4 
Int.  Com.  C.  Rep.  87,  12  S.  Ct.  806;  The 
Abby  Dodge,  [1912]  223  U.  S.  166,  176,  56 
U.  S.  (L.  edf.)  390, 393, 32  S.  Ct.  310.  But  if 
it  be  assumed  for  the  present  purpose  that 
the  power  of  Congress  extends  to  the  sub- 
ject of  this  controversy,  the  fact  remains 
that  the  power  has  not  been  exercised. 
The  provisions  of  the  federal  statutes  re- 
lating to  vessels  do  not  go  so  far,  and  the 
Interstate  Commerce  Commission  has  not 
been  authorised  to  prescribe  rates  for 
water  transportation  unconnected  with 
transportation  by  railroad." 

Ocean  carriers  engaged  in  transporta- 
tion between  foreign  ports  and  ports  of 
entry  are  not  subject  to  the  provisions  of 
the  Act.  Texas,  etc.,  R.  Co.  t;.  Interstate 
Commerce  Commission,  (1896)  162  U.  S 
197,  16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940. 
.  The  Act  is  not  applicable  to  independ- 
ent carriers  by  water.  Em  p.  Koehler. 
(1887)   30  Fed.  869. 

4.  Oarrierg  Partly  by  Water  and  Partly 

by  Railroad 

The  first  section  makes  the  Act  apply 
alike  to  common  carriers  engaged  in  the 
transportation  of  passengers  or  property 
wholly  by  railroad  or  partly  by  railroad 
and  partly  by  water  under  an  arrange- 
ment for  a  continuous  carriage  or  ship- 
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ment.  Oaxrietrs  partly  by  railroad  and 
partly  by  wat«r  under  a  common  arrange- 
ment for  a  continuous  carriage  or  ship- 
ment are  as  speciflcallr  within  the  terms 
of  the  Act  as  any  other  carrier  named 
therein.  Interstate  Commerce  Commis- 
sion V,  Goodrich  Transit  Co.,  (1912)  224 
U.  S.  194,  32  S.  Ct.  436,  66  U.  S.  (L.  ed.) 
729,  reversing  (Com.  C.  1911)  190  Fed. 
943. 

ff.  Pipe  Linee 
The  constitutionality  of  the  nrovision 
in  the  amendment  relating  to  the  trans- 
portation of  oil  by  pipe  lines  was  sus- 
tained in  Pipe  Line-  Cases,    (1914)    234 
U.  8.  548,  34  8.  Ct.  966,  68  U.  S.  (L.  ed.) 
1469,  reversing  in  part   (Com.  G.  1913) 
204  Fed.  7^8,  wherem  the  court,  through 
Mr.  Justice  Holmes,  said:     ''By  the  act 
of  Congress  of  June  29,  1906,  c.  3691,  34 
Stat.  684,  the  Act  to  regulate  commerce 
was   amended   so   that   the   first   section 
reads  in  nart  as  follows :    '  That  the  pro- 
visions of  this  Act  shall  apply  to  any 
corporation  or  any  person  or  persons  en- 
gaged  in   the   transportation   of   oil    or 
other  commodity,  except  water  and  except 
natural  or  artificial  gas,  by  means  of  pipe 
lines,  or  partly  by  pipe  lines  and  partly 
by  railroad,  or  partly  by  pipe  lines  and 
partly  by  water,  who  shall  be  considered 
and  held  to  be  common  carriers  within  the 
meaning  and  purpose  of  this  Act.'    There- 
after the  Interstate  Conunerce  Commission 
issued  an  order  requiring  the  appellees 
among  others,  being  parties  in  control  of 
pipe  lines,  to  file  with  the  Commission 
soliedules  of  their  rates  and  charges  for 
the  transportation  of  oil.     24  Int.  Com. 
C.    Rep.     1.      The    appellees    thereupon 
brought  suit  in  the  (jommeroe  Court  to 
set  aside  and  annul  the  order,  and  a  pre- 
liminary injunction  was  issued  by  uiat 
court,  on  the  broad  ground  that  the  stat- 
ute applies  to  every  pipe  line  that  crosses 
a  state  boundary  ana  that  thus  construed 
it  is  unconstitutional.     [Com.  C.   1913] 
204   Fed.   798.     Tlie  United   States,   the 
Interstate    Commerce    Commission    and 
other   intervening  respondents   appealed. 
Hie  circumstances  in  which  the  amend- 
ment was  passed  are  known  to  every  one. 
The  Standard  Oil  Company,  a  New  Jersey 
corporation,  owned  the  stock  of  the  New 
York  Transit  CJompany,  a  pipe  line  made 
a  common  carrier  by  the  laws  of  New 
York,  and  of  the  National  Transit  Com- 
pany, a  Pennsylvania  corporation  of  like 
character,  and  by  these  it  connected  the 
Appalachian  oil  fields  with  its  refineries  in 
the  east.     It  owned  nearly  all  the  stodc 
of  the  Ohio  Oil  Company,  which  connected 
the  Lima- Indiana  field  with  its  system; 
and  the  National  Transit  Company,  con- 
trolled by  it,  owned  nearly  all  the  stock 
of  the  Prairie  Oil  &  Gas  Company,  which 
ran  from  the  mid -continent  field  in  Okla- 
homa and  Kansas  and  the  Caddo  field  in 
Louisiana  to  Indiana,  and  connected  with 
the  previously  mentioned  lines.     It  also 


wab  largely  interested  in  the  Tide  Wkter 
Pipe  Company,  Limited,  which  connected 
with  the  Appalachian     and  oUktr  fields 
and  pursued  the  methods  of  the  Standard 
Oil  Company  about  to  be  described.    By 
the    before-mentioned     and     subordinate 
lines  the  Standard  Oil  Company  had  made 
itself  master  of  the  only  practioaUe  oil 
transportation  between  tne  oil  fields  east 
of  California  and  the  Atlantic  ocean,  and 
carried  much  the  greater  part  of  the  oil 
between  those  points.    Before  the  reoent 
diss(^ution,  the  New  York  and  Pennsyl- 
vania companies  had  extended  their  lines 
into  New  Jersey  and  Maryland  to  the  re* 
fineries,  and  the  laws  of  those  states  did 
not  require  them  to  be  eommon  carriers. 
To  meet  the  present  amendment  tiie  Stand* 
ard  Oil  Company  took  a  conveyance  of  the 
New  Jersey  and  Maryland  lines,  and  the 
eommon  carrier  lines  now  end  at  insignifl* 
cant  places  where  there  are  neither  mar- 
ket nor  appliances  except  those  of  the 
Standard  Oil,  by  which  it  would  seem 
tiiat  the  whole  transport  of  the  carriers^ 
lines  is  received.    There  is  what  seems  to 
be  merely  a  formal  breach  of  continuity 
when  the  carriers'  pipes  stop.    The  change 
is  not  material  to  our  view  of  the  case« 
Availing  itself  of   its  monopoly  of   the 
means  of  transportation  the  Standard  Oil 
Company   refused,   through   its   subordi- 
nates, to  carry  any  oU  unless  the  same 
was  sold  to  it  or  to  them,  and  through 
them  to  it,  on  terms  more  or  less  dictated 
by  itself.    In  this  way  it  made  itself  mas* 
ter  of  the  fields  without  the  necessi^  of 
owning  them,  and  carried  across  half  the 
eontinent  a  great  subject  of  international 
commeroe  coming  from  many  owners,  but, 
bv  the  duress  of  which  the  Standard  Oil 
diompany  wm  master,  carrying  it  all  as 
its  own.     Tlie  main  question  is  whether 
the  act  does  and  constitutionally  can  apply 
to  the  several  constituents  that  then  had 
been  imited  into  a  single  line.    Taking  up 
first  the  construction  of  the  statute,  we 
think  it  plain  that  it  was  intended  to 
reach  the  combination  of  pipe  lines  that 
we  have  described.    The  provisions  of  the 
act  are  to  apply  to  any  person  engaged  in 
the  transportation   of   oil   by  means  of 
pipe  lines.    The  words  '  who  shall  be  con- 
sidered  and  held  to  be  conunon  carriers 
within  the  meaning  and  purpose  of  this 
act'  obviously  are  not  intended  to  cut 
down  the  generality  of  the  previous  decla- 
ration  to  the  meaning  that  only  those 
shall  be  held  Common  carriers  within  Uie 
act  who  were  common  carriers  in  a  tech- 
nical sense,  but  an  injunction  that  those 
in  control  of  pipe  lines  and  engaged  in 
the  transportation  of  oil  shall  be  dealt 
with  as  such.    If  the  Standard  Oil  Com- 
pany and  its  co-operating  companies  were 
not  so  engaged  no  one  was.    It  not  only 
would  be  a  sacrifice  of  fact  to  form,  but' 
would  empty  the  act  if  the  carriage  to  the 
seaboard   of  nearly   all   the  oil   east   of' 
California  were  held  not  to  be  transports* 
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ticm  witiu« .  ito  meaning,  beeause  hj  the 
exercise  of  their  power  tlie  carriera  im- 
jpofied  as  a  eondition  to  the  earriase  a 
sale  to  themselves.  As  applied  to  them, 
while  the  amendment  does  not  cofenpel 
them  to  continue  in  operati<Hi,  it  does 
require  them  not  to  continue  etKceflt  as 
common  carriers.  That  is  the  plain  meati- 
ing,  as  has  heesL  held  with  regard  to 
other  statutes  sinuiarly  framed.  Atlantic 
Coast  Line  R.  Ca  t7.  Riverside  Mills, 
[1911]  219  U.  S.  186,  195,  803,  l»  U.  S. 
L.  ed.)  167,  178,  181,  31 1^.  R.  A.  (N.  S.) 
,  31  8.  Ct  164.  Its  evident  purpose 
was  to  bring  within  its  scope  pipe  lines 
that,  although  not  technically  common 
carriers,  vet  were  carrying  all  oil  offered, 
ii  only  the  offerers  would  sell  at  their 
price.  The  only  matter  requiring  much 
coxisideration  is  the  constitutionality  of 
the  act.  That  the  transportation  is  oomr 
merce  among  the  states  we  think  clear. 
That  conception  cannot  be  made  wholly 
dependent  upon  technical  questions  of 
title,  and  the  fact  that  the  oils  trans- 
ported belonged  to  the  owner  of  the  pipe 
line  is  not  conclusive  against  the  trans- 
portation being  suoh  commerce.  Renrick 
c.  Pennsylvania,  [1906]  203  U.  S.  607, 612, 
61  U.  S.  (L.  ed.)  295,  297,  27  S.  Ot.  169. 
See  Texas,  etc.,  R.  Co.  c.  Sabine  Tram  C6., 
[1913]  227  U.  S.  Ill,  67  U.  S.  {h.  ed.) 
442,  33  S.  Ct  229.  The  situation  that 
we  have  described  would  make  it  illusory 
to  deny  the  title  of  commerce  to  such 
transportation,  beginning  in  purchato  and 
ending  in  sale,  for  the  same  reasons  that 
make  it  transportation  within  the  act 
The  control  of  Congress  over  eommeroe 
among  the  states  cannot  be  made  a  means 
of  exercising  powers  not  intrusted  to  it 
by  the  Constitution,  but  it  may  require 
those  who  are  common  carriers  in  sub* 
stance  to  beocme  so  in  form.  So  far  as 
the  statute  contemplates  future  pipe  lines 
and  prescribes  the  conditions  upon  which 
they  may  be  established  there  can  be  no 
doubt  that  it  is  valid.  So  the  objection 
is  narrowed  to  the  fact  that  it  applies 
to  lines  already  engaged  in  transports^ 
tion.  But,  as  we  alrcMly  have  intimated, 
those  lines  that  we  are  considering  are 
pommon  carriers  now  in  everything  but 
form.  They  carry  everybody's  oil  to  a 
market,  although  they  compel  outsiders 
to  sell  it  before  taking  it  into  their  i^pes. 
The  snswer  to  their  objection  is  not  that 
they  may  give  up  the  business,  but  that, 
as  applied  to  them,  the  statute  practically 
means  no  more  than  they  must  give  up 
requiring  a  sale  to  themselves  before 
carrying  the  oil  that  they  now  receive. 
The  whole  case  is  that  the  appellees,  il 
they  carrjr,  must  do  it  in  a  way  that  they 
do  not  liksw  There  is  no  taking  and  it 
does  not  become  necessary  to  consider 
how  far  Congress  could  subject  them  to 
pemmiary  loss  without  compensation  in 
order  to  accomplish  the  end  in  view. 
Hoke  t.  U.  S.,  [1913]  227  U.  S.  308,  323, 


67  U.  S.  (L.  ed.)  623,  627,  4S  L.  R.  A. 
(N.  S.)  906,  33  S.  Ct  281,  Ann.  CsA 
1913B  906;  Lottery  Case  (Ghamiiion  «. 
Ames)  U903]  188  U.  S.  321,  357,  47 
U.  8.  <L.  fid.)  492,  601,  23  S.  Ct  S21,  18 
Am.  Crim.  Rep.  661.  These  eonsiderations 
seem  to  us  suDleient  to  dispose  of  thb 
oases  of  the  Standard  Oil  Ck>mpany,  the 
Prairie  Oil  &  Gns  Company,  and  the  Tide 
Water  Pipe  Company,.  Limited.  Tkt 
Standard  Oil  Company  of  Louisiana  was 
incorporated  since  the  passage  of  the 
nmendment,  and  before  the  bpginning  of 
this  suit,  to  break  up  the  monopoly  of 
the  New  Jersey  Stanosrd  Oil  Companr. 
It  bu^s  a  large  part  ol  its  oil  from  the 
Prairie  Oil  k  Gas  Company,  which  buvs 
it  at  the  wells  in  tibe  midnsontinent  field 
and  tranafers  the  title  to  the  Louimana 
Company  in  that  state.  Its  case  also  is 
covered  by  what  we  have  said.  Hiere  re- 
mains to  be  considered  only  the  Uncle 
Sam  Oil  Company.  This  company  has  .a 
refinery  in  Kansas  and  oil  wells  m  Okia* 
homsy  with  a  pipe  line  connecting  the 
two  which  it  has  used  for  the  sole  pur- 
pose of  conducting  oil  from  its  own  wells 
to  its  own  refinery. .  It  would  be  a  perveiv 
sion  of  language,  considering  the  sense  in 
which  it  is  used  in  the  statute,  to  say 
that  a  man  was  engaged  in  the  ijranspor- 
tation  of  water  whenever  he  pumped  a 
pail  of  water  from  his  well  to  nis  house. 
So  as  to  oil.  When,  as  in  this  case,  a 
company  is  simply  drawing  oil  from  its 
own  wells  across  a  state  line  to  its  own 
refinery,  for  its  own  use,  and  that  is  all, 
we  do  not  regard  it  as  falling  within 
the  description  of  the  act,  the  transporta* 
tion  being  merelv  an  incident  to  use  at 
the  end.  In  thiit  case  the  decree  will  be 
affirmed.  In  the  others  the  decree  vnll  be 
reversed.** 

ff.  Street  Railroads 

*'  Railroad  "  as  used  in  the  section  doeQ 
not  include  a  street  railroad.  Omaha,  etc., 
St.  R.  Co.  V,  Interstate  Commerce  Com- 
mission, (1913)  230  U.  S.  324,  33  S.  Ot 
890,  67  U.  S.  (L.  ed.)  1501,  46  L.  R  A. 
(N.  S.)  385,  reveraing  (Com.  C.  1911) 
^91  Fed.  40,  and  dffirmiing  (C.  C.  Neb. 
1910)  179  Fed.  243,  wherein  the  court  bv 
Mr.  Justice  Lamar  said:  *' Street  rail- 
roads not  being  guilty  of  the  mischief 
sought  to  be  corrected,  the  remedial  pro- 
visions of  the  statute  not  being  applicable 
to  them,  commands  upon  every  railroad 
'  subject  to  the  'act '  being  such  that  they 
could  not  be  obeyed  by  street  railroads 
because  of  the  nature  of  their  business 
and  character  and  location  of  their  tracks, 
it  is  evident  that  the  case  is  within  that 
larffe  line  of  authorities  which  hold  that 
under  such  a  statute  the  word  '  railroad  * 
cannot  be  construed  to  include  street  rail^ 
road.  But  it  is  said  that  since  1887, 
When  the  act  was  passed,  a  new  type  of 
interurban  railroad  has  been  developed 
which,  with  electricity  as  a  motive  power, 
uses  larger  cars   and  runs  throu^  the 
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country  from  town  to  town,  enabling  the 
carrier  to  haul  passengers,  freight,  express 
and  the  mail  for  long  distance  at  high 
speed.  We  are  not  dealing  with  such  a 
case,  but  with  a  company  chartered  as  a 
street  railroad,  doing  a  street  railroad 
business  and  hauling  no  freight.  It  is 
contended,  however,  that  the  amendment 
of  June  18,  1910,  36  Stat.  L.  539,  553, 
ch.  309,  shows  that  Congress  considered 
that  street  railroads  were  under  the 
jurisdiction  of  the  Commission  inasmuch 
ajB  it  then  provided  that  *  the  Commission 
shall  not  establish  any  through  route, 
classification  or  rate  between  street  elec- 
tric passenger  railways  not  engaged  in 
.  .  .  transporting  freight  .  .  .  and  rail- 
roads of  a  different  character.'  It  is  con- 
tended on  the  other  hand  that  in  that 
statute  Congress  distinctly  recognized 
that  a  street  electric  road  was  a  '  different 
character  of  railroad,'  and  apprehending 
that  the  broad  language  of  the  amendment 
of  1910  might  be  construed  to  take  in 
street  railroads,  this  provision  wa^  in- 
serted out  of  abundant  caution  to  prevent 
that  result,  as  in  the  case  of  establishing 
routes  wholly  by  water,  which  certainly 
were  not  within  the  terms  of  the  original 
Act.  This  section  of  the  act  of  1910,  how- 
ever, having  been  passed  after  the  order 
was  made  by  the  Commissioner,  Nov.  27, 
1909,  is  not  before  us  for  construction 
and,  manifestly,  cannot  be  given  a  retro- 
spective operation." 

7.  StockyardB  Companies 

A  stockyards  companv  not  engaged  in 
transportation  is  not  subject  to  the  Act. 
Cotting  V.  Kansas  City  Stock- Yards  Co., 
(1897)  82  Fed.  839. 

8.  Transfer  and  8ioitching  Companies 

An  early  case  held  that  transfer  and 
switching  companies  were  not  subject  to 
the  Act.  Kentucky,  etc..  Bridge  Co.  v, 
LouisviUe,  etc.,  R.  Co.,  (1889)  37  Fed. 
667. 

9.   CorporaiUm  Owning  Entire  Stock  of 
Common  Carrier 

A  "  common  carrier  "  has  been  held  not 
to  include  a  corporation  owning  the  entire 
stock  of  a  common  carrier.  U.  S.  v. 
Union  Stockyard  &  Transit  Co.,  (Com.  C. 
1911)    192  Fed.  330. 

IX.  Commerce  as  Intebstate  or  Int&a- 

8TATE 

In  general. —  In  determining  whether 
commerce  is  interstate  or  intrastate,  re- 
gard must  be  had  to  its  essential  char- 
acter. Mere  billing,  or  the  place  at  which 
title  passes,  is  not  determinative.  If  the 
actual  movement  is  interstate,  the  power 
of  Congress  attaches  to  it,  and  provisions 
of  the  Act  to  regulate  commerce,  enacted 
for  the  purpose  of  preventing  and  redress- 
ing  unjust  discrimination   by  interstate 


carriers,  whether  in  rates  or  facilities, 
apply.  Pennsylvania  R.  Co.  r.  Clark 
Bros.  Coal  Min.  Co.,  (1915)  238  U.  S. 
456,  35  S.  Ct.  896,  59  U.  S.  (L.  cd.) 
1406. 

It  is  well  settled  that  the  intention 
of  the  shipper  as  to  the  ultimate  destina- 
tion at  the  time  the  freight  starts  is  the 
test  of  its  character,  regardless  of 
whether  the  voyage  is  temporarily  broken, 
whether  more  than  one  carrier  transports 
it  or  whether  it  moves  on  through  or  local 
bills  of  lading.  U.  S.  v.  Illinois  Cent.  R. 
Co.,  (E.  D.  La.  1916)  ^30  Fed.  940. 

A  shipment  of  goods  may  be  ascribed 
to  interstate  or  foreign  commerce  when 
the  goods  have  actually  started  for  their 
destination  in  another  state  or  in  a  for- 
eign country,  or  have  been  delivered  to  a 
carrier  for  transportation.  Shipments  des- 
tined for  export  are  interstate  shipments 
though  local  bills  of  lading  are  issued 
from  the  point  of  starting  to  another 
point  in  the  same  state.  Texas,  etc.,  R. 
Co.  V.  Sabine  Tram  Co.,  (1913)  227  U.  8. 
Ill,  33  S.  Ct.  229,  67  U.  S.  (L.  ed.) 
442. 

When  freight  becomes  and  ceases  to  be 
part  of  interstate  commerce. —  When 
freight  actually  starts  in  the  course  of 
transportation  from  one  state  to  another 
it  becomes  a  part  of  interstate  commerce. 
The  essential  nature  of  the  movement  and 
not  the  form  of  the  bill  of  lading  deter- 
mines the  character  of  the  commerce  in- 
volved. And  generally  when  this  inter- 
state character  has  been  acquired  it  con- 
tinues at  least  until  the  load  reaches  the 
point  where  the  parties  originallv  in- 
tended that  the  movement  should  finally 
end.  Illinois  Cent  R.  Co.  r.  De  Fuentes, 
(1915)  236  U.  S.  157,  35  S.  Ct.  275,  69 
U.  S.   (L.  ed.)  517. 

Switching  empty  cars  as  interstate  com- 
merce.—  The  switching  of  empty  cars 
from  one  railroad  system  to  the  sidetradc 
of  another  for  the  purpose  of  being  loaded 
with  goods  intended  for  interstate  com- 
merce constitutes  a  part  of  interstate 
conmierce.  Illinois  Cent.  R.  Co.  v.  De 
Fuentes,  (1916)  236  U.  8.  167,  35  S.  Ct. 
275,  59  U.  S.  (L.  ed.)  517. 

Contract  of  factorage. —  In  Butler  Bros. 
Shoe  Co.  V.  U.  S.  Rubber  Co.,  (C.  C.  A. 
8th  Cir.  1907)  156  Fed.  1,  84  C.  C.  A.  167, 
the  issue  involved  was  whether  a  contract 
of  factorage  under  which  the  Rubber 
Company  consigned  to  the  Shoe  Company 
goods  from  an  eastern  state  to  Colorado, 
to  be  sold  by  the  Shoe  Company  as  a 
factor.  The  court,  after  a  thorough  re- 
view of  the  authorities  bearing  on  the 
subject,  said :  "  Nor  is  the  fact  that 
these  contracts  did  not  evidence  sales 
of  the  goods  determinative  of  the  ques- 
tion. A  sale  is  not  the  test  of  interstate 
commerce.  All  sales  of.  sound  articles  of 
conunerce  which  necessitate  the  transpor- 
tation of  the  goods  sold  from  one  state  to 
another,  are  interstate  commerce;  but  all 
interstate  commerce  is  not  sales  of  goods. 
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Importation  into  one  state  from  another 
is  the  indispensable  element,  the  test  of 
interstate  commerce;  and  every  negotia- 
tion, contract,  trade  and  dealing  between 
citizens  of  difTerent  states,  which  contem- 
plates and  causes  such  importation, 
whether  it  be  of  goods,  persons,  or  infor- 
mation, is  a  transaction  of  interstate 
commerce." 

While  aoquiring  an  education  would 
not  ordinarily  be  commerce,  it  was  held 
in  International  Text-Bo<^  Co.  v,  Pigg> 
(1910)  217  U.  S.  91,  30  S.  Ct.  481,  54 
U.  S.  (L.  ed.)  678,  18  Ann.  Gas.  1103,  27 
L.  R.  A.  (N.  S.)  493,  that,  as  contracts 
between  the  company  and  its  patrons  in- 
▼olyed  the  transportation  from  one  state 
to  another  of  books,  apparatus  and  papers 
useful  or  necessary  m  the  particular 
course  of  study  the  scholar  is  pursuing, 
the  company  was  engaged  in  mterstate 
commerce. 

Booking  perfon&aAoe  for  theatrical  cir- 
cnit. —  In  Marienelli  v.  United  Booking 
Offices,  (S.  D.  N.  y.  1914)  227  Fed.  165, 
it  was  held  that  booking ,  performances 
for  a  theatrical  circuit,  which  requires 
them  to  pass  from  state  to  state,  taking 
with  them  paraphernalia  and  stage  prop- 
erties, constitutes  interstate  commerce. 

The  leasing  of  property,  as  of  machinery 
to  be  used  by  manufacturers,  may  be  in- 
terstate commerce.  When  a  corporation 
sees  proper  to  conduct  its  business  by 
only  leasing  its  chattels,  instead  of  selling 
them,  it  is  as  much  engaged  in  commerce 
as  if  it  sold  them  outright.  U.  S.  v. 
United  Shoe  Machinery  Co.,  (E.  D.  Mo. 
1916)  234  Fed.  127,  wherein  the  court 
said:  ''It  is  sufficient  to  say  that  as 
new  methods  of  transacting  business  are 
devised,  if  they  are  found  to  be  in  effect 
methods  of  carrying  on  commerce  in  any 
business  and  the  means  for  commercial 
transactions  between  the  owner  of  the 
article  on  the  one  hand,  and  the  person 
who  wants  to  deal  in  it  or  use  it  in 
carrying  on  his  business  on  the  other 
hand,  whether  it  be  manufacturing, 
selling,  trading,  leasing,  transportation, 
communication  or  information,  and  it  is 
sent  or  transported  from  one  state  to 
another,  it  is  interstate  commerce  and 
therefore  subject  to  be  regarded  by  Con- 
gress under  the.  commerce  clause  of  the 
Constitution." 

X.   TBANSFOBTATIOir  WiTHIN  SAMB  STAIB 

OB  Tebbitory 

1.  Transportation  Within  State 

Transportation  wholly  within  one  state 
does  not  fall  within  the  scope  of  the 
Act.  Interstate  Commerce  Commission  v, 
Brimson,  (1894)  154  U.  S.  447,  14  S.  Ct. 
1125,  38  U.  S.  (L.  ed.)  1047;  Cincinnati, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, (1896)  162  U.  S.  184,  16  S.  Ct. 
700,  40  U.  S.  (L.  ed.)  935;  Houston,  etc., 
R.  Co.  V,  U.  S.,  (1914)  234  U.  S.  342,  34 
S.  a.  833,  58  U.  S.  (L.  ed.)   1341. 


The  proviso  is  a  mere  disclaimer  of  any 
intention  on  the  part  of  Congress,  in 
enacting  the  Act  to  regulate  commerce, 
to  exceed  its  constitutional  power.  This 
construction  gives  consistent  and  appro- 

griate  meaning  to  those  provisions  of  the 
rst  section  which  define  the  scope  and 
application  of  the  entire  enactment.  It 
sustains  the  Act  as  a  comprehensive 
scheme  of  regulation,  desired  to  include 
all  interstate  transportation  wholly  by 
railroad,  or  partly  by  railroad  and  partly 
by  water,  when  both  are  under  a  common 
arrangement,  and  to  exempt  only  that 
intrastate  transportation  which  is  not 
within  the  power  of  Congress  to  regulate. 
Texas,  etc.,  R.  Co.  r.  U.  S.,  (Com.  C. 
1913)  205  Fed.  380. 

The  mere  fact  that  goods  are  intended 
for  an  ultimate  destination  beyond  the 
state  does  not  subject  the  initial  carrier 
to  the  operation  of  the  Act  where  he 
receives,  transports,  and  delivers  such 
ffoods  wholly  within  the  one  state  and 
has  nothing  to  do  with  their  transport 
beyond  the  state.  Ew  p.  Koehler,  (1887) 
30  Fed.  869;  Ft.  Worth,  etc.,  R.  Co.  r. 
Whitehead,  (1894)  6  Tex,  Civ.  App.  595, 
26  S.  W.  172;.  New  Jersey  Fruit  Exch- 
V.  Central  R.  Co.,  (1888)  2  Int.  Com. 
Rep.  142. 

The  fact  that  the  goods  began  their 
transit  at  a  point  outside  of  the  state 
does  not  alone  render  their  carriage  by 
the  carrier  within  the  state  subject  to 
the  Act.  Ft.  Worth,  etc.,  R.  Co.  v.  White- 
head, (1894)  6  Tex.  Civ.  App.  595.  26 
8.  W.  172.  ^^ 

2.  Transportation  Within  Territory 

In  generaL —  Prior  to  the  amendment  of 
1906  the  Interstate  Commerce  Commission 
had  no  jurisdiction  to  fix  or  adjust 
charges  or  rates  on  shipments,  the  car- 
riage of  which  was  wholly  within  a  terri- 
tory. But  that  amendment  conferred  such 
jurisdiction.  Ft.  Smith,  etc.,  R.  Co.  v. 
Chandler  Cotton  Oil  Co.,  (1909)  25  Okla. 
82,  106  Pac.  10. 

Alaska  is  a  territory  of  the  United 
States  embraced  within  the  provisions 
of  this  Act  U.  S.  V.  Interstate  Com^^ 
merce  Commission,  (1911)  37  App.  Caa. 
(D.  C.)  266. 

The  Interstate  Commerce  Act,  toeether 
with  all  of  its  amendments,  applies  in 
the  district  of  Alaska,  and  the  Interstate 
Commerce  Commission  has  jurisdiction 
over  all  common  carriers  in  Alaska  which 
are  subject  to  such  Act  and  its  amend- 
ments. U.  S.  r.  Pacific,  etc.,  JR.,  etc.,  Nav. 
Co.,  (1912)  4  Alaska  518. 

XI.  Common  Control,  Management  or 
Arrangement  for  Continuous 
Carriagh 

Service  performed  wholly  in  one  state 
is  subject  to  this  Act  if  the  service  is 
a  part  of  interstate  carriage.  And  the 
fact  that  the  performance  of  the  service 
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is  diatributed  among  different  corpora- 
tions having  common  ownership  in  a  hold- 
ing companv  which  controls  an  interstate 
system  is  neld  to  make  no  difference, 
where  the  service  to  be  performed  is  a 
part  of  the  carriage  of  freight  by  railroad 
m  interstate  comiherce.  Nor  does  it  make 
anT  difference  that  the  corporations  do 
not  issue  through  bills  of  lading.  '  It  is 
the  character  of  the  service  rendered,  not 
the  manner  in  which  the  goods  are  billed, 
which  determines  the  interstate  character 
of  service.  U.  S.  ix  Union  Stock  Yard, 
etc.,  Co.,  (1912)  229  U.  8.  286,  33  8.  Ct. 
83,  67  U.  S.    (L.  ed.)    226,  affirming  in 

Srt  and  reversing  in  part  (Com.  C.  1912) 
2  Fed.  330. 

The  above  rule  applies  to  a  terminal  or 
belt  line  in  or  around  a  city,  and  it  is 
immaterial  that  the  common  arrangement 
or  control  for  a  continuous  shipment  is 
imposed  upon  such  line  by  local  statute 
instead  of  voluntary  agreement  with  con- 
necting lines.  Interstate  Stock-Tards  Co. 
V,  Indianapolis  Union  R.  Co.,  (1900)  99 
Fed.  472. 

'  A  railroad  wholly  within  a  state  which 
enters  into  arrangements  with  connecting 
carriers  for  the  carriage  of  interstate 
freights  becomes  subject  to  the  operation 
of  the  Act  and  the  control  of  tne  com- 
mission, and  cannot  limit  that  control  in 
respect  to  certain  points  on  its  road  and 
exclude  other  points  by  requesting  the 
connecting  earners  not  to  fix  any  rates 
fjor  that  part  of  the  transportation  within 
the  state  to  certain  points.  Cincinnati, 
etc.,  R.  Co.  V,  Interstate  Commerce  Com- 
mission, (1896)  162  U.  S.  184,  16  S.  Ct. 
700,  40  U.  8.  (L.  ed.)  035,  affirmmg 
(1898)  66  Fed.  925;  Louisville,  etc.,  R. 
Co.  V.  Behlmer,  (1900)  175  U.  8.  648,  20 
8.  Ct.  209,  44  U.  8.  (L.  ed.)  309;  Augusta 
Southern  R.  Co.  v.  Wrightsville,  eta,  R. 
Ca,   (8.  D.  Qa.  1896)    74  Fed.  522. 

P^urtioipation  in  through  rates  and 
through  bills  of  lading  renders  a  carrier 
vhose  lines,  are  wholly  within  one  state 
subject  to  the  operation  of  the  Act  with 
xMpect  to  goods  from  other  states.  C^- 
dnnati,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S.  184, 
16  a  Ct.  700,  40  U.  8.  (li.  ed.)  935,  affirm- 
ing (1893)  56  Fed.  925,  and  diitingiMk^ 
mg  Chicago,  etc.,  R.  Co.  «.  Osborne,  (C. 
C.  A.  1892)  52  Fed.  912,  10  U.  8.  App. 
430,  3  C.  C.  A.  347. 

But  railroads  operating  wholly  within 
one  state  cannot  be  oompelled  to  enter 
Into  a  common  control,  management,  or 
arrangement  such  as  will  subj^t  them  to 
the  operation  of  the  Act.  Chicago,  etc., 
R.  Co.  «.  Osborne,  (1892)  52  Fed.  912, 
10  U.  S.  App.  430,  3  C.  C.  A.  347,  efts- 
iinguMked  m  Cincinnati,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  (1896) 
162  U.  S.  184,  16  S.  Ct.  700,  40  U.  a 
(L.  ed.)   935. 

Under  the  provision  of  this  Act  that 
the   "Act   shall    apply   to    any   common 


carrier  or  carriers  engaged  in  the  trans- 
portation of  passengers  or.  property  ,  .  . 
under  a  common  control,  management, 
or  arrangement  for  a  continuous  oar* 
riage  or  shipment  from  one  state  .  .  . 
to  any  other  state,"  as  a  general  rule 
a  "common  arrangement"  is  established 
br  proof  of  a  shipment  under  a 
through  bill  of  lading  and  a  continuous 
interstate  carriage  thereunder,  coupled 
with  proof  of  concerted  action  among 
the  connecting  carriers  with  regard  to  the 
payment  of  the  charges  and  the  receipt 
and  movement  of  the  traffic,  even  if  an 
agreed  division  of  a  single  through  rate 
is  not  shown.  Kew  York  Standard  Oil 
Co.  V.  U.  a,  (1910)  179  Fed.  614,  108 
C.  C.  A.  172. 

Where  the  line  of  a  railway  is  wholly 
within  a  single  state,  but  it  is  engaeed 
in  the  transportation  of  property  moving 
entirely  bv  railroad  from  one  state  to 
another,  it  is  as  much  subject  to  this  Act 
as  it  would  be  if  it  owned  and  operated 
a  railway  connecting  points  in  different 
states.  U.  8.  .r.  Illinois  Terminal  R.  Co., 
(1909)   168  Fed.  546. 

The  first  proviso  does  not  ezoept  from 
the  operation  of  this  Act  the  rates  of  a 
carrier  between  points  within  a  state  on 
freight  brought  into  the  state  by  another 
carrier  and  carried  to  its  destination  by 
the  interstate  carrier  as  a  continuous 
shipment.  Denver,  etc.,  R.  Co.  r.  Inter- 
state CoDuneree  Commission,  (Com.  C. 
1012)  195  Fed.  968,  wherein  the  cott-t 
said:  ''Section  1  not  only  subjects  to 
the  act,  first,  certain  carriers,  but  also, 
second,  certain  transportation.  The  pro- 
viso relates,  not  to  the  carriers,  but  to 
the  tranraortation,  and  is  therefore  to 
be  read  m  connection  with  the  second  . 
clause  of  the  section,  and  not  with  the 
first.  Summarized,  the  first  clause  re- 
lates to  carriers  engaged  in  transportation 
(a)  wholly  by  rail,  or  (b)  partly  by  rail 
and  partly  by  water  under  a  common 
arrangement,  from  (c)  state  to  state,  or 
(d)  from  the  United  States  to  or  through 
an  adjacent  foreign  country.  For  ex- 
ample, carriers  transporting  traffic  by 
rail  from  Albany  to  >few  York  for  ship- 
ment to  Europe  would  not  come  under 
this  definiton,  whether  or  not  there  were 
a  common  arrangement  for  rail  and  water 
transportation;  but  carriers  engaged  in 
moving  traffic  from  Albany  to  >iew  York 
by  rail  and  thence  by  water  to  New 
Orleans,  or  from  Albany  to  Buffalo  by 
rail  and  thence  bv  water  to  Toronto, 
would  come  within  the  definition,  if  there 
were  a  common  arrangement.  It  was 
interstate  rail  transportation  that  was 
primarily  sought  to  be  regulated,  not  in- 
terstate water  transportation,  and  not 
the  rail  part,  within  a  single  state,  of  rail 
and  water  interstate  transportation,  un- 
less the  rail  carrier  and  the  water  carrier 
were  under  a  common  control,  manage- 
ment or  arrangement." 
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Connecting  carriers  w^om  lines  form  * 
continuQUB  line  of  transportation  between 
two  states  ttre  not  snbject  to  the  Act 
where  each  is  operated  under  a  separate 
and  distinct  control,  each  making  its  own 
rates  and  each  liable  only  for  the  car- 
riage and  delivery  of  the  goods  at  the 
end  of  its  own  route.  Ew  p.  Koehler, 
( 1887)  30  Fed.  869,  holding  that  to  ren- 
der a  railway  and  a  vessel  operated  as 
connecting  carriers  subject  to  the  Act 
they  must  be  operated  and  used  under  a 
common  control  to  which  each  is  alike 
subject  and  by  which  rates  are  prescribed 
and  bills  of  lading  given  for  the  carriage 
of  goods  over  both  portions  of  the  route 
>a8  one.  See  also  Ft.  Worth,  etc.,  R.  Co. 
1^.  Whitehead,  (1894)  6  Tex.  Civ.  App. 
W5.  26  S.  W.  172. 

Where  there  is  no  agreement  on  the 
part  of  the  last  connecting  carrier  for  any 
such  joint  tariff  as  implies  a  reduced  rate 
to  its  local  stations,  but,  on  the  contrary, 
such  company  collects  and  retains  its  en- 
tire local  rates  on  all  freight  shipped  to 
its  local  stations,  over  its  own  Hues  by 
connecting  carriers,  there  is  no  such  ar- 
rangement for  a  continuous  carriage  or 
shipment  existing  between  such  company 
ana  its  connections  as  to  bring  the  rates 


which  are  charged  to  said  loeal  stations 
within  the  first  section  of  the  Act  to 
regulate  oonmierce.  Interstate  Commerce 
Gommissioii  v.  Cincinnati,  etc.,  R.  Co(y 
(1893)  56  Fed.  925,  citing  Chicago,  etc.» 
R.  Co.  V.  Osborne,  (C.  C.  A.  1892)  52  Fed. 
912,  10  U.  S.  App.  480,  8  C.  C.  A.  347. 

Through  shipaient  Vy  land  and  sea, 
there  being  no  contractual  relation 
between  carriers. — In  St.  Louis,  etc.,  R. 
Co.  17.  Birge-Forbes  Co.,  (Tex.  (!liv.  App. 
1911)  139  S.  W.  3,  it  appeared  that  a 
contract  entered  into  between  a  shipper 
of  cotton  and  a  railroad  stipulated  for  a 
through  rate  and  through  shipment  of  the 
cotton  in  qaestion  from  Sherman,  Tex., 
and  Ada,  GNcl.,  to  domestic  seaports,  and 
thence  to  foreign  seaports,  the  railroad 
having  no  contractual  relation  whatever 
with  the  ocean  carrier.  It  wi^  held  that 
this  being  true,  the  contract  was  entirely 
le^al,  even  though  the  rate  paid  by  the 
shipper  for  the  ocean  voyage  reduced  the 
inland  rate  to  less  than  uie  tariff  rate 
from  the  point  of  origin  to  the  domestic 
seaport,  as  the  oontract  was  not  within 
the  provisions  of  the  Interstate  Commerce* 
Act.  This  case  distinguished  Armour 
Packing  Co.  i>.  U.  S.,  (1908)  209  U.  S. 
56,  28  S.  Ct.  428,  52  U.  S.  (L.  ed.)  681. 


[Sec.  1  continued.  [B]  [''  Oommon  earrior/'  **  railroad  ''  and  **  traoa- 
portation  *'  defined  —  duty  of  carriert  as  to  transportation,  routes,  rates^ 
etc.]  The  term ' '  oommon  carrier  ' '  as  used  in  this  Act  shall  include  express 
companies  and  sleeping  car  companies.  The  term  "  railroad  "  as  used  in 
this  Act  shall  include  all  bridges  and  ferries  used  or  operated  in  connection 
with  any  railroad,  and  also  all  the  road  in  use  by  any  corporation  operating 
a  railroad,  whether  owned  or  operated  under  a  contract,  agreement,  or  lease, 
and  shall  also  include  all  switches,  spurs,  tracks,  and  terminal  facilities  of 
every  kind  used  or  necessary  in  the  transportation  of  the  persons  or  prop- 
erty designated  herein,  and  also  all  freight  depots,  yards,  and  grounds  used 
or  necessary  in  the  transportation  or  delivery  of  any  of  said  property ;  and 
the  term  '*  transportation  "  shall  include  ears  and  other  -vehicles  and  all 
instrumentalities  and  facilities  of  shipment  or  carriage,  irrespective  of 
ownership  or  of  any  contract,  express  or  implied,  for  the  use  thereof  and 
all  services  in  connection  with  the  receipt,  delivery,  elevation,  and  transfer 
in  transit,  ventilation,  refrigeration  or  icing,  storage,  and  handling  of  prop- 
erty transpoid^ed ;  and  it  shall  be  the  duty  of  every  carrier  subject  to  the 
provisions  of  this  Act  to  provide  and  furnish  such  transportation  upon  rea- 
sonable request  therefor,  and  to  establish  through  routes  and  just  and 
reasonable  rates  applicable  thereto ;  and  to  provide  reasonable  facilities  for 
operating  such  through  routes  and  to  make  reasonable  rules  and  regulations 
with  respect  to  the  exchange,  interchange,  and  return  of  cars  used  therein, 
and  for  the  operation  of  such  through  routes,  and  providing  for  reasonable 
compensation  to  those  entitled  thereto.  [24  Siat.  L.  379,  as  amended  iy  34 
Stat  L.  584,  36  Stat.  L.  545.] 

As  originally  enacted  the  second  paragraph  of  this  section  defined,  only  in  more 
restricted  terms,  the  word  '*  rfi^ilroad.''  iRie  amendment  made  by  the  Act  of  June  29, 
1906,  ch.  3591,  f  1,  was  similar  to  the  text,  which  is  that  of  the  amendnient  ol  June 
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18,  1010,  ch.  309,  I  7.    The  original  section  and  said  early  amendment  are  set  out  at 
the  end  of  this  section,  infra,  p.  368. 

By  a  proviso  of  the  Act  of  June  29,  1906,  ch.  3691,  |  2,  amending  section  6  of  this 
Act,  infra,  p.  421,  the  word  *'  carrier,"  whenever  it  occurred  in  said  Act,  was  to  be  held 
to  mean  common  carrier. 


I.  Express  companies,  352. 

1.  In  general,  352. 

2.  Joint  stock  companies,  852. 
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I.  EzFBEss    Companies 
1.  In  general 

This  section  as  amended  by  the  Act  of 
1906  expressly  provides  that  the  term 
''common  carrier"  shall  include  express 
companies.  The  original  Act,  however, 
was  silent  on  the  subject  of  such  com- 
'panics  and  it  was  accordingly  held  that 
express  companies  not  operating  railway 
lines  were  not  subject  to  the  Act.  U.  S. 
r.  Morsman,  (1890)  42  Fed.  448;  South- 
em  Indiana  Exp.  Co.  v,  U.  S.  'Exp. 
Co.,  (1898)  88  Fed.  659,  affirming  (C.  C. 
A.  1899)  92  Fed.  1022,  35  C.  C.  A.  172. 
But  a  railroad  company  conducting  an 
express  business  was  held  to  be  subject 
to  the  original  Act  U.  S.  v.  Morsman, 
(1890)  42  Fed.  448;  Pacific  Express  Co. 
V.  Seibert,    (1890)    44  Fed.  310. 

Express  companies,  prior  to  this  Act, 
were  not  specifically  subject  to  the  terms 
of  the  Interstate  Commerce  Act  of  1887, 
and  the  several  amendments  thereto,  as 
common  carriers.  By  virtue  of  its  pro- 
visions they  stand  as  though  they  bad 
been  named  in  the  Act  of  18S7 ;  and  they 
are  in  no  respect  in  an  attitude  different 
from  that  of  a  railroad,  save  in  so  far 
as  the  language  of  the  Act  necessarily 
excludes  them.  Hence,  conceding  that 
prior  to  the  passage  of  this  law  it  was 
lawful  for  an  express  company  to  trans- 
port property  from  one  state  to  another 
without  demanding  full  rate  of  payment 
therefor  as  published,  such  transactions 
since  this  enactment  are  unlawful  as 
contravening  the  following  provisions: 
the  second  and  third  pi^o visions  of  the 
Act  of  1887,  against  unjust  and  unreason- 
able discrimination  in  the  transporta- 
tion of  persons  and  property;  the  sixth 
section  of  the  Act  of  1887,  as  amended 
by  the  present  Act,  prohibiting  the  taking 
of  any  greater  or  less  sum  for  the  trans- 
portation of  passengers  or  property  than 
that  named  in  the  tariffs  filed;  and  the 
first  section  of  the  Act  of  Feb.  19,  1903, 
known  as  the  *'  Elkins  Act,"  as  amended 
by  the  present  statute,  making  it  unlawful 
to  offer  or  accept  any  rebate  from  the 
published  rate,  or  other  discrimination  in 


respect  of  the  transportation  of  any  prop- 
erty whereby  any  advantage  is  given.  U. 
S.  V.  Wells-Fargo  Express  Co.,  (N.  D.  111. 
1908)  161  Fed.  606,  affirmed  American 
Express  Co.  t?.  U.  S.,  (1909)  212  U.  S. 
522,  29  S.  Ct.  315,  53  U.  S.  (L.  ed.)  635. 
**  It  will  be  observed  that  section  1  in 
terms  provides  that  the  act  applies  to  any  ' 
corporation,  or  any  person  or  persons,  en- 
gaged in  transporting  property  between 
the  states,  homing  them  to  be  common 
carriers;  and  that  paragraph  2  of  the  same  * 
section  includes  express  companies  and 
Bleeping  car  companies  in  the  term  '  com- 
mon carriers.'  Frior  to  such  enactment, 
the  act  applied  to  common  carriers  with- 
out the  particular  inclusion  of  corpora- 
tions, and  express  and  sleeping  car  com- 
panies. In  short,  under  the  original  act, 
corporations  were  immune,  and  express 
companies  were  not  specifically  included. 
In  this  situation,  in  1903,  the  Elkins  Act 
clearly  and  definitely  extended  the  liabil- 
ity to  corporations;  and  subsequentlv,  in 
1906,  the  Hepburn  Act  enlarged  and  ex- 
tended the  scope  of  the  original  act,  not 
only  in  relation  to  the  nature  of  the 
transportation  to  which  it  applied,  but 
also  to  liability  for  infraction  or  the  stat- 
ute by  express  companies  and  sleeping 
car  companies.  By  this  inclusion  Con- 
gress seems  to  have  recognized  the  incom* 
pleteness  of  the  term  'common  carriers* 
and  its  applicability  to  express  com- 
panies." U.  S.  V.  American  Exp.  Co., 
(W.  D.  N.  Y.  1912)    199  Fed.  321. 

2.  Joint  Hock  companies 

"Express  companies"  as  used  in  the 
b<-«tutes  includes  those  organized  as  joint 
stock  associations.  U.  S.  r.  Adams  Exp. 
Co.,  (1913)  229  U.  S.  381,  33  S.  Ct.  878, 
57  U.  S.  (L.  ed.)  1237,  wherein  the  court 
said :  "  It  has  been  notorious  for  many 
years  that  some  of  the  great  express  com- 
panies are  organized  as  joint  stock  asso- 
ciations, and  the  reason  for  the  amend- 
ment hardly  could  be  seen  unless  it  was 
intended  to  bring  those  associations  under 
the  act." 

II.  Sleepino  Cab  Compaioes 

Sleeping  car  companies  are  by  virtue  of 
this  section  "common  carriers,"  and 
sleeping  cars  owned  by  them  and  used 
in  interstate  commerce  cannot  be  attached 
under  state  laws.  Pullman  Co.  v,  Linke, 
(S.  D.  Ohio  1913)  203  Fed.  1017,  wherein 
the  court  said :  "A  sleeping  car  company, 
it  is  true,  by  furnishing  sleeping  cars  un- 
der a  contract  with  a  railroad  company 
to  be  used  by  the  traveling  public,  does 
not  thereby  assume  or  acquire  the  status 
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of  a  oomnMm  carrier  of  goods  or  paBsen- 
gers  (Lemon  v.  Pullman  Palace  Car  Co., 
[S.  D.  Miss.  1887]  52  Fed.  262;  25  Am. 
k  Eng.  £n&  of  Law,  1110,  1111),  unless 
declared  to  be  such  by  some  constitutional 
or  statutory  provision.  It  merely  fur- 
nishes accommodations  to  the  passengers 
of  another  companjr  and  performs  only  aa 
auxiliary  f unctiim  in  their  transportation ; 
but  it  is  nevertheless  engsged  in  a  publio 
calling.  Section  1  of  the  Interstate  Com- 
merce Act  aa  amended  June  29,  1906,  34 
Stat.  L.  584,  provides  that  the  term 
'common  carrier'  as  used  in  that  act 
shall  include  sleeping  car  companies.  By 
virtue  of  this  statutory  provision,  the 
plaintiff's  status  at  the  time  of  the  seizure 
of  the  car  was  in  l^pU  contemplation  the 
same  as  that  of  an  mterstate  carrier." 

•III.  BBiDass 

It  is  expressly  provided  that  the  term 
"  railroad  ^*  shall  include  all  bridges  used 
or  operated  in  connection  with  any  rail- 
road. But  a  bridge  company  owning  no 
cars  and  making  no  charge  for  transport- 
ing freight  but  merely  charging  toll  for 
transferring  cars  of  railwav  companies 
over  the  bridge  is  not  subject  to  the  Act. 
If,  however^  a  railway  company  by  con- 
tract with  a  bridge  company  acquires  the 
ri^ht  to  use  a  bridge  for  the  trains  of  the 
railway  company,  the  railway  company 
must  be  oonsidereid  as  the  owner  or  oper- 
ator of  the  bridge  for  the  time  being  a« 
to  all  freight  transported  by  such  com- 
pany over  the  bri^,  and  as  to  such 
traffic  the  railway  and  not  the  bridge 
company  is  the  common  carrier  and  sub- 
ject to  the  Act.  Kentucky,  etc.  Bridge 
Co.  V.  Louisville,  etc.,  R.  Co.,  (1889)  37 
Fed.  567. 

IV.  Ferries 

This  second  paragraph  of  section  1  pro- 
vides that  the  term  "  railroad  "  shall  in- 
clude all  ferries  used  or  operated  in  con- 
nection with  any  railroad.  It  is  held  that 
the  federal  power  over  interstate  ferriage 
bv  virtue  oi  this  section  is  supreme.  New 
York  Cent.,  etc.,  R.  Co.  v.  Cnosen  Free- 
holders, (1913)  227  U.  S.  248,  33  S.  Ct. 
269,  57  U.  S.  (L.  ed.)  499,  reversing 
(1909)  76  N.  J.  L.  664,  74  Atl.  954,  16 
Ann.  Cas.  858,  wherein  the  court  said: 
'*  We  think  the  argument  by  which  it  is 
sought  to  limit  the  operation  of  the  Act 
of  Congress  to  certain  elements  only  of 
the  interstate  commerce  embraced  in  the 
business  of  ferriage  from  state  to  state  is 
wanting  in  merit.  In  the  absence  of  an 
express  exclusion  of  some  of  the  elements 
of  interstate  commerce  entering  into  the 
ferriage,  the  assertion  of  power  on  the 
part  of  Congress  must  be  treated  as  being 
coterminous  with  the  authority  over  the 
subject  as  to  which  the  purpose  of  Con- 
gress to  take  control  was  manifeated.  In- 
deed, this  conclusion  is  inevitable  since 
the  assumption  of  a  purpose  on  the  part 


of  Congress  to  divide  its  authority  over 
the  elements  of  interstate  commerce  inter- 
mingled in  the  movement  of  the  regulated 
interstate  ferriage  would  be  to  render  the 
national  authority  inefficacious  by  the 
confusion  and  conflict  which  would  result. 
The  conception  of  the  operation  at  one 
and  the  same  time  of  both  the  power  of 
Congress  and  the  power  of  the  states 
over  a  matter  of  interstate  commerce  is 
inconceivable,  since  the  exertion  of  the 
greater  power  necessarily  takes  possession 
of  the  field,  and  leaves  nothing  upon 
which  the  lesser  power  may  operate.  To 
concede  tiiat  the  right  of  a  state  to  regu- 
late interstate  ferriage  exists  'only  in 
the  absenee  of  federal  legislation '  and  at 
the  same  time  to  assert  that  the  state 
and  federal  power  over  such  subject  is 
concurrent  is  a  contradiction  in  terms." 

V.  ^  TftANBP<»TATION  "    A8    iNOLTTDUfO 

What 
I.  In  general 

Transportation  means  not  only  the 
physical  instrumentalities,  but  all  services 
m  connection  with  receipt,  delivery  and 
handling  of  property  transported.  South- 
em  R.  Ca  r.  Reid,  (1912)  222  U.  S.  424, 
32  S.  Ct.  140,  56  U.  S.  (L.  ed.)  257. 

**  Transportation  "  as  used  in  this  sec- 
tion includes  such  instrumentalities  aa 
refrigerator,  tank  and  box  cars  let  to  a 
carrier  by  a  corporation  engaged  in  the 
business  of  owning,  manufacturing,  main- 
taining and  letting  such  cars.  But  the 
definition  is  a  prdiminary  to  a  require- 
ment that  the  carriers  shall  furnish  the 
instrumentalities  upon  reasonable  re- 
quest, not  that  the  owners  and  builders 
i^ll  be  regarded  as  carriers,  contrary  to 
the  truth.  The  control  of  the  commission 
over  private  cars,  etc.,  is  to  be  effected 
by  its  control  over  the  railroads  that  are 
subject  to  the  Act.  Ellis  v.  Interstate 
Commerce  Commission,  (1915)  237  U.  S. 
434,  35  S.  Ct.  645,  59  U.  8.  (L.  ed.) 
1036. 

Congress  recognized  that  the  duty  of 
carriers  to  the  public  included  the  per- 
formance of  a  variety  of  services  that, 
according  to  the  theory  of  the  common 
law,  were  separable  from  the  carrier's 
service  as  carrier,  and  in  order  to  prevent 
overcharges  and  discriminations  from 
being  mi^e  under  the  pretext  of  perform- 
ing such  additional  services,  it  enacted 
that  so  far  as  interstate  carriers  by  rail 
were  concerned  the  entire  body  of  such 
services  should  be  included  together  under 
the  single  term  ^transportation"  and 
subjected  to  the  provisions  of  the  Act 
respecting  reasonable  rates  and  the  like." 
Cleveland,  etc.,  R.  Co.  v,  Dettlebach, 
(1916)  239  U.  S.  588,  36  S.  Ct.  177,  60 
U.  S.  (L.  ed.)  453;  Southern  R.  Co.  v. 
Prescott,  (1916)  240  U.  S.  632,  36  S.  Ct. 
469,  60  U.  S.  (L.  ed.)  836,  reversing 
(1914)   99  S.  C.  422,  83  S.  E.  781. 
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It  is  appftrent,  from  the  addition  to  the 
definition  of  **  transportation  **  contained 
in  this  amendment,  that  Congress  in- 
fended  and  clearly  succeeded  in  inelndinff 
within  that  term  certain  serrices  whieh 
theretofore  had  not  been  embraced  within 
it  and  over  which  Congress  deemed  it 
advisable  that  the  Interstate  Commerce 
Commission  should  have  power  and  con- 
trol These  were  ventilation,  refrigera- 
tion, icing,  storage  and  handling  of  prop- 
erty transported.  This  power  was  con- 
ferred upon  the  conunission  for  the 
avowed  purpose,  among  others,  of  reliev- 
ing the  shipper  of  the  task  and  annoy- 
ance of  dealing  with  more  than  one  per- 
son. These  were  new  matters  and  there- 
fore were  additions  to  what  was  meant 
by  transportation  as  defined  in  the  orig- 
inal Act.  But  the  addition  of  the  word 
'*  cars  "  in  the  amendment  made  no  addi- 
tion to  the  definition  in  the  original  Act, 
because  cars  were  already  embraced 
within  it.  Pennsylvania  R.  Co.  v.  U.  S., 
(W.  D.  Pa.  1915)  227  Fed.  911,  affirmed 
(1916)  242  U.  S.  208,  37  S.  Ct.  95. 

By  the  language  of  the  Act  transporta- 
tion is  defined  to  include  terminal 
charges,  and  demurrage,  being  a  charge 
for  the  detention  of  a  car  because  of  the 
ujse  of  the  car  and  track  until  unloaded, 
is  a  terminal  charge.  Lehigh  Valley  R. 
Co.  t?.  U.  S.,  (C.  C.  A.  3d  Cir.  1911)  18ft 
Fed.  879,  110  C.  C.  A.  513 

i»  Warehouseman's   Bervioes 

Where  the  bill  of  lading  in  aoeordanoe 
with  the  published  regulations  provided 
that  "every  service "  to  be  performed 
under  it,  including  the  service  of  the  con- 
necting or  terminal  carrier,  should  be 
subject  to  the  conditions  specified,  and 
among  these  an  express  condition  govern- 
ing the  ccNnpany's  responsibiUty  as  ware- 
houseman for  property  not  removed 
within  forty-eight  hours  after  notice  of 
arrival,  sucli  a  retention  of  goods  waa  a 
terminal  service  forming  a  part  of  the 
''transportation"  in  the  sense  of  the 
federal  Act  and  governed  by  that  Act 
Southern  R.  Co.  v.  Prescott,  (1916)  240 
U.  a  632,  36  S.  Ct.  469,  60  U.  S.  (L.  ed.), 
836,  reversing  (1914)  99  S.  C.  422,  83  S. 
B.  781. 

VI.  FuBiasHnre  TBAVHtomAmm  vHm 
Reabonable  Rbqihest 

Rule  stated. —  This  paragraph  requires 
railroad  companies  to  provide  and  fur- 
nish transportation  to  shippers  upon 
reasonable  request  therefor.  Menasha 
Paper  Co.  v.  Chicago,  etc.,  R.  Co.,  (1916) 
241  U.  S.  55,  36  S.  Ct.  501,  60  U.  S. 
(L.  ed.)  885,  affirming  (1915)  159  Wis. 
508,  149  N.  W.  761. 

**  Ordinarilv  a  shipper,  on  reasonable 
demand,  would  be  entitled  to  all  the  cars 
which  it  could  promptly  load  with  freight 
to  be  transported  over  the  carrier's  line. 


But  that  is  not  an  absohite  right  and  the 
carrier  is  not  liable  if  its  failure  to  fur- 
nish cars  was  the  result  of  sudden  and 
great  demands  which  it  had  no  reason  to 
apprehend  would  be  made  and  which  it 
oould  not  reasonably  have  been  expected 
to  meet  in  full.  The  common  law  of  old 
in  requiring  the  carrier  to  receive  all 
goods  and  passengers  recognised  that  "if 
his  coach  be  full ''  he  wan  not  liable  for 
failing  to  transport  more  than  he  could 
carry.  Hutchinson  on  Carriers,  146; 
Lovett  9.  Hobbs,  2  Show.  [Eng.j  127; 
Riley  v.  Home,  (1828)  6  Bing.  [Eng.] 
217,  16  E.  C.  L.  422;  Peet  v.  Chicago,  etc., 
R.  Co.,  [1866]  20  Wis.  624.  The  same 
principle  is  applicable  to  those  who  trans- 
port freight  in  cars  drawn  by  steam  loco- 
motives. The  law  exacts  only  what  is 
reasonable  from  such  carriers  —  but,  at 
the  same  time,  remiires  that  they  should 
be  equally  reasonable  in  the  treatment  of 
their  patrons.  In  case  of  car  shortage 
occasioned  by  unexpected  demands,  they 
are  bound  to  treat  shippers  fairly  if  not 
identically.  In  determining  how  the  in- 
adequate supply  shall  be  distributed,  it 
might  be  necessary  to  consider  the  char- 
acter of  the  freight  tendered  —  wtiether 
I)erishsl>le  or  staple,  and  whether  a  neces" 
slty  of  life  needed  in  crowded  cities,  and 
the  like.  In  the  distribution  of  ears  to 
coal  companies  it  might  be  necessary  to 
determine  whether  account  should  be 
taken  of  system  cars,  foreign  cars,  private 
cars  and  the  company's  own  coal  cars.  In 
many  cases  the  aeterminaticn  of  such  aa 
issue  would  call  for  the  exarcise  of  the 
regulating  function  of  the  Commission. 
That  was  true  in  Morrisdale  Coal  Co.  «. 
Pennsylvania  R.  Co.,  (1913)  230  U.  S. 
304,  33  S.  Ct.  938,  57  U.  S.  (L.  ed.)  1494, 
There  the  plaintiff  admitted  that  it  had 
received  all  the  cars  to  which  it  was 
entitled  under  the  carrier's  rule,  but  in- 
sisted that  the  rule  itself  was  unreason- 
able and  unjustly  discriminatory  since  it 
took  no  account  of  private  and  foreign 
cars  controlled  by  the  mining  company. 
The  reasonableness  of  the  rule  was  a 
matter  for  the  commission."  Pennsyl- 
vania  R.  Co.  v.  Puritan  Coal  Min.  C6., 
(1915)  237  U.  S.  121,  35  S.  Ct.  484,  59 
U.  S.  (L.  ed.)  867,  affirming  (1912)  237 
Pa.  St.  420,  85  Atl.  426,  Ann.  Cas.  1914B. 
37.  See  to  the  same  effect  Pennsylvania 
R.  Co.  V.  Sonman  Shaft  Coal  Co.,  (1916) 
242  U.  S.  120,  37  S.  Ct.  46,  affirming 
(1913)  241  Pa.  St.  487,  88  Ati.  746. 

Under  the  common  law,  as  well  as  the 
federal  statute,  which  is  merely  declara- 
tory thereof,  a  common  carrier  is  under  a 
legal  duty,  subject  to  exceptions,  not  only 
to  provide  itself  with  but  to  furnish  to 
shippers,  when  seasonably  requested,  suffi- 
cient cars  and  equipment  to  carry  all  of 
the  freight  that  may  be  offered  to  it  and 
that  it  holds  itself  out  as  a  carrier  of. 
The  duty  thus  imoosed  upon  common  ear- 
riersy  and  especially  railroads,  they  shouM 
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be  reqiiired  to  perform  fully)  except  when 
relieved  by  extraordinary  conditions  that 
render  such  performance  impracticable, 
and  for  the  failure  to  perform  this  duty 
it  is  well  settled  that  the  carrier  is  liable 
in  damages  to  the  shipper  who  has  suf- 
fered injury  In  oonseauence  thereof.  One 
of  the  cauBes  that  will  exempt  the  carrier 
from  the  full  performance  of  its  Ijd^aV 
duty  in  respect  to  furnishing  facilities 
for  the  carriage  of  freight  is  the  exist- 
ence of  a  strike  that  prevents  it  from 
handling  ihe  business  that  it  had  fully 
equipped  itself  to  handle,  and  another 
arises  when  there  is  such  an  imprece- 
dented  and  unusual  demand  on  its  equip- 
ment and  capacity  that  it  could  not 
reasonably  be  expected  to  anticipate  or 
prepare  for  it.  Illinois  Cent.  R.  Co.  v. 
River,  etc.  Coal,  etc.,  Co.,  (1912)  150 
Ky.  489,  160  S.  W.  Ml,  Ann.  Cas.  1914C 
1256,  44  L.  R.  A.  (N.  8.)   648. 

If  the  failure  of  a  carrier  to  furnish 
ears  at  the  time  its  agent  agreed  with 
the  shipper  to  furnish  them  was  occa- 
sioned oy  the  ccmgested  condition  of 
freight  traffic  over  its  line  at  that  time, 
then  it  incurred  no  liability  for  not  fur- 
nishing the  cars.  Chicago,  etc.,  R.  Co.  9. 
Beatty,  (1914)  42  Okla.  528,  141  Pae. 
442. 

Where  coal  is  sold  f.  o.  b.  at  the  mine 
for  transportation  to  purchasers  in  an- 
other state  the  movement  initiated  is  an 
interstate  one  and  the  duty  of  a  carrier 
to  furnish  carv  is  an  interstate  duty. 
Pennsylvania  R.  Co.  <?.  Sonman  Shaft 
Goal  Co.,  (1916)  242  U.  8.  120,  37  S.  Ct. 
46,  affirming  (1913)  241  Pa.  St.  487,  88 
Atl.  746;  Pennsylvania  R.  Co.  v,  Clark 
Bros.  Coal  Min.  Co.,  (1915)  288  U.  8. 
456,  86  8.  Ct.  896,  59  U.  S.  (L.  ed.) 
1406,  reversing  (1918)  241  Pa.  St.  615,  88 
Atl.  754. 

A  state  statute  requiring  carriers  to 
furnish  can  within  a  reasonable  time  was 
held  not  a  direct  burden  upon  interstate 
commerce  and  therefore  repugnant  to  the 
commerce  clause  irrespective  of  congres- 
sional action.  Illinois  Cent.  R.  Co.  f>. 
Mulberry  Hill  Coal  Co.,  (1915)  288  U.  8. 


275,  35  a  Ct.  760,  59  U.  8,  (L.  ed,)  1306, 
affirming  (1912)  267  lU.  80,  100  N.  E. 
151,  wherein  the  court  said:  "We  agree 
with  the  conclusion  reached  by  the  state 
court  tiiat  the  Illinois  statute  is  not  a 
direct  burden  upon  interstate  oommeroe, 
so  as  to  be  void  in  the  absence  of  legislar 
lion  by  Congress.  It  is  here  insisted  that 
by  reason  of  the  provisions  of  the  federal 
Act  to  regulate  commerce,  and  amend- 
ments, the  state  law,  however  valid  when 
originally  eisacted,  Itas  become  an  uncon- 
stitutional regulation  when  applied,  as  in 
the  present  case,  to  interstate  transac- 
tions. Reforenee  is  made  to  |  1  of  the 
act,  as  am^ded.in  1966,  which  provides: 
'And  the  term  **  transportation ''  shall  in- 
clude cars  and  other  vehicles  and  all  in- 
strumentalitiei  and  faoiUtiea  of  ihipment 
or  carriage  .  .  •  ;  and  it  shall  be  the 
duty  of  evecy  earner  subject  to  .the  pro- 
visions of  this  act  to  provide  and  furnish 
such  transportation  upon  reasonable  re- 
quest therefor.  .  •  .  As  to  this  point,  it  is 
sufficient  to  say  that  no  siida  question 
was  raised  in  either  of  the  state  courts.' " 

Jurisdiction  of  action  for  failure  to  f ur- 
aJsli  cars. —  Where  dama^  are  sought  by 
a  shipper  against  a  earner  for  failure  to 
furnish  csjb  and  there  is  no  administra- 
tive <|uestion  involved  requiring  prelimi- 
nary mveatigation  by  the  Interstate  Com- 
merce OommisAion,  sections  8  and  9,  infra, 
Pk  430  et  sea,,  providing  for  the  bringing 
of  actions  for  damages  in  the  federal 
court,  do  not  prevent  an  action  in  a  state 
court  by  virtue  of  section  22,  infra, 
p.  539,  which  in  part  provides  as  follows: 
^'Nothing  in  this  act  contained  shall  in 
any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  stat- 
ute, but  the  provisions  of  this  act  are  in 
addition  to  such  remedies.'^  Pennavl- 
vania  R.  Co.  v,  Sonman  Shaft  Coal  Co., 
(1916)  242  U.  S.  120,  37  S.  Ct.  46, 
affirming  (1913)  241  Pa.  St.  487,  88  Atl. 
746. 

As  to  discrimination  in  allotment  of 
cars  see  notes  under  section  S,  infra, 
p.  379. 


[Sec.  1  continued.    [0]  Charges  to  be  just  and  reasonable  —  rates  for 
dassifled  tdegraph^  etc.,  moMages  —  contracts  for  exchange  of  services.] 

All  charges  made  for  any  service  rendered  or  to  be  rendered  in  the  transpor- 
tation of  passengers  or  property  and  for  the  transmission  of  messages  by 
telegraph,  telephone,  or  cable^  as  aforesaid,  or  in  connection  therewith,  shall 
be  just  and  reasonable ;  and  every  unjust  and  unreasonable  charge  for  such 
service  or  any  part  thereof  is  prohibited  and  declared  to  be  unlawful: 
Provided,  That  messages  by  telegraph,  telephone,  or  cable,  subject  to  the 
provisions  of  this  Act,  may  be  classified  into  day,  night,  repeated, 
unrepeated,  letter,  commercial,  press,  (Government,  and  such  other  classes 
88  are  just  and  reasonable,  and  different  rates  may  be  charged  for  the  dif- 
ferent classes  of  messages:  And  provided  further,  That  nothing  in  this' 
Act  shall  be- construed  to  prevent  telephone,  telegraph,. and  cable  companies: 
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from  entering  into  contracts  with  common  carriers,  for  the  exchange  of 
services.    [24  Stat  L.  379,  as  amended  by  34  StaL  L.  584,  36  Siat  L.  545.] 

The  provisioiiB  relating  to  the  transportation  of  messagee,  and  the  two  provisos  of 
the  text,  were  not  contained  in  this  section  as  originally  enacted,  nor  in  the  amendment 
thereof  by  the  Act  of  June  29,  1906,  ch.  3591,  |  1,  but  were  first  inserted  bv  the  pro- 
visions of  the  Act  of  June  18,  1910,  siven  in  the  text.  The  section  as  originally  enacted, 
mi  as  amended  by  said  Act,  is  noted  at  the  end  of  this  section,  infru,  p.  368. 


I.  "  Charges  "  as  including  what,  356. 
IL  "Just  and  reasonable^  eharges,  366. 

1.  In  general,  366. 

2.  Circumstances        determining 

reasonableness,  366. 

5.  Reasonableness  as  question  of 

fact,  367. 
4.  Comparison  of  rates,  368. 

6.  Cut  passenger  rates,  368. 

6.  Burden  of  proof,  368. 

7.  Eifect   of    published    schedule 

rate,  368. 
6.  Telegraph  messages,  368. 

L  "  Cbaboes  "  AS  IncLUDiNo  What 

Demnrrage  charges. — ^As  originally  en- 
acted the  third  paragraph  of  this  section 
read  as  follows:  ''All  charges  made  for 
any  service  rendered  or  to  be  rendered  in 
the  transportation  of  passengers  or  prop- 
erty as  aforesaid,  or  m  connection  ttiere- 
with,  or  for  the  receiving,  delivering,  stor- 
age, or  handling  of  sucn  property,  shall 
be  reasonable  and  just;  and  every  unjust 
and  unreasonable  charge  for  such  service 
is  prohibited  and  declared  to  be  unlaw- 
ful. In  Michie  r.  New  York,  etc.,  R.  Co., 
(C.  C.  Mass.  1907)  151  Fed.  694,  it  was 
held  that  the  phrase  '*  delivering,  storage 
or  handling "  was  broad  enough  to  in- 
clude demurrsge. 

Reoonsignment  charge —  **  Charges  "  as 
used  in  this  paragraph  include  those  im- 
posed by  railroad  companies  for  the  trans- 
portation of  consiffnments  from  the  part 
of  a  citv  to  which  they  were  originally 
delivered  to  some  other  part  at  the  con- 
signee's order,  and  exduae  the  review  of 
such  question  by  quo  warranto  in  the  state 
courts.  State  r.  Atchison,  etc.  R.  Co., 
(1903)  176  Mo.  687,  76  S.  W.  776,  63 
L.  R.  A.  761. 

II.  ''Just  ajvd  Reasonable"  Chabqes 

1.  In  General 

The  para^aph  expressly  provides  that 
charges  indicated  must  be  '*  just  and  rea- 
sonable.'' 

The  object  sought  is  equality  of  rates. 
Interstate  Commerce  Commission  r.  East 
Tennessee,  etc.,  R.  Co.,  (1898)  86  Fed. 
107. 

2.  Circumstancea  Determining    • 
Rea$<mablene9s 

111  geaeraL —  In  determining  whether  a 
particular  rate  is  just  and  reasonable  all 
the  circumstances  affecting  the  welfare  of 
the  carrier,   the  producer,  and  the  con- 


siuner  must  be  considered.  Interstate 
Commerce  Commission  v,  Alabama  Mid- 
land R.  Co.,  (C.  C.  A.  1896)  74  Fed.  716, 
41  U.  S.  App.  453,  21  C,  C.  A.  61;  Inter- 
state Commerce  Commission  v.  Southern 
R.  Co.,  (1900)   106  Fed.  703. 

The  interests  of  the  carrier,  the  ship- 
per, and  the  public  must  all  be  considered. 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  (1896)  162  U.  6.  197,  16  S. 
Ct.  666,  40  U.  S.  (L.  ed.)  940;  Covington, 
etc..    Turnpike    Road    Co.    v.    Sandiord, 

(1896)  164  U.  S.  578,  17  S.  Ct.  198,  41 
U.  S.  (L.  ed.)  660;  Interstate  Commerce 
Commission   r.   Cincinnati,   etc.,   R.   Co., 

(1897)  167  U.  S.  479,  17  S.  Ct  896,  42 
U.  S.  (L.  ed.)  243. 

The  greatest  weight  should  be  given 
to  the  following  considerations :  the  opin- 
ions of  expert  witnesses;  the  eifect  of  the 
rates  charged  on  the  growth  and  prosper- 
ity of  the  city;  the  c<wt  of  transportation 
as  compared  with  the  rates  charged,  and 
the  rates  in  force  at  numerous  other  cities, 
where  the  circumstances  are  as  nearly 
similar  as  may  be  to  those  prevailing  at 
such  dity.  Interstate  Commerce  Conunis- 
sion  v.  Southern  R.  Co.,  (1902)  117  Fed. 
741. 

Failure  of  the  carrier  to  secure  a  profit 
is  not  conclusive  that  the  tariff  of  rates 
is  unjust  and  unreasonable.  Reagan  v. 
Farmers'  Loan,  etc.,  Co.,  (1894)  154  U.  S. 
362,  14  S.  Ct.  1047,  38  U.  S.  (L.  ed.) 
1014. 

Cost  of  service  to  the  oarrier. —  The  cost 
of  service  to  the  carrier  would  be  an  ideal 
theory  for  rate  making;  but  it  is  not 
practicaL  Such  cost  can  be  reached  ap- 
proximately, but  not  accurately  enough  to 
make  this  factor  controlling.  It  is,  how- 
ever, worthy  of  consideration  and  is  a 
very  important  factor.  Interstate  Com- 
merce Commission  v.  Chicago  G.  W.  R. 
Co.,  (1906)  141  Fed.  1003,  aSirmed  0908) 
209  U.  S.  108,  28  S.  Ct.  493,  62  U.  S. 
(L.  ed.)    706. 

Value  of  service  to  shipper. —  There  are 
a  great  many  factors  and  circumstances 
to  be  considered  in  fixing  rates,  and  among 
otber  things  is  the  value  of  the  service  to 
the  shipper,  which  includes  the  value  of 
the  goods  and  the  profits  which  the  ship- 
per can  make  by  having  them  transported 
from  one  point  to  another.  The  evidence 
and  authorities  in  the  cases  show  that 
this  method  of  rate  making  is  not  only 
ideal,  but  practical,  when  not  interfered 
with  by  competition;  and  it  is  based  on 
an  idea  similar  to  taxation.     Interstate 
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Commerce  Commission  «.  Chicago  Great 
Western  R.  Co.,  (1905)  141  Fed.  1003, 
affirmed  (1908)  209  U.  S.  108,  28  S.  Ct. 
493,  62  U.  S.  (L.  ed.)  706. 

Amomit  of  the  product  or  oomnodity 
offered  for  tra&sportation. —  The  fact  that 
there  is  a  large  amount  of  a  product  or 
commodity  in  the  hands  of  a  few  persons 
under  almost  one  control,  which  is  offered 
for  shipment  at  stated  intervale,  in  fixed 
and  continuous  quantities,  may  be  con- 
sidered in  rate  maicing,  thus  recognising 
the  principle  of  selling  cheaper  at  whole- 
sale than  at  retail.  Interstate  Commerce 
Commission  v.  Chicago  Great  Western 
R.  Co.,  (1906)  141  Fed.  1003,  affirmed 
(1908)  209  U.  S.  108,  28  S.  Ct.  493,  62 
U.  S.   (L.  ed.)    706. 

Wei{[^t,  bulk,  and  couTenieace  of  trans- 
portation.—  The  weight  and  bulk  of  the 
article  to  be  transported,  and  the  conven- 
ience or  inconvenience  to  the  carrier  in 
transporting  it,  may  be  considered  in  rate 
making.  Interstate  Commerce  Commis-' 
sion  0.   Chicago   Great   Western  R.    Co., 

(1905)  141  Fed.  1003,  affirmed  (1908) 
209  U.  S.  108,  28  S.  Ct.  493,  62  U.  S. 
(L.  ed.)    706. 

General  public  good. —  The  general  {pub- 
lic good  may  be  considered  in  rate  making. 
This  includes  the  welfare  and  advantage 
of  the  great  body  of  the  citizens  of  the 
United  States,  who  constitute  the  pro- 
ducers, shippers,  and  consumers;  and  it 
also  includes  the  welfare  and  advantage 
of  the  various  localities  and  of  the  com- 
mon carriers.  Interstate  Commerce  Com- 
mission V.  Chicago  Great  Western  R.  Co., 

(1906)  141  Fe£  1003,  affirmed  (1908) 
209  U.  S.  108,  28  S.  Ct.  493,  62  U.  S. 
(L.  ed.)  705. 

Competition. —  Conapetitlon  mav  be  con- 
sidered in  rate  making.  The  authorities, 
as  well  as  the  experts  in  these  cases, 
recognize  that  competition  may  be  a  con- 
trolling factor.  Interstate  Commerce  Com- 
mission V.  Chicago  Great  Western  R.  Co., 
(1905)  141  Fed.  1003,  o/prmed  (1908)  209 
U.  S-  108,  28  S.  Ct.  493,  62  U.  S.  (L.  ed.) 
706. 

£zpenditures  for  permanent  improve- 
ments and  equipments  should  not  be 
charged  to  the  current  or  operating  ex- 
penses of  a  single  year  for  the  purpose 
of  testing  the  reasonableness  of  an  in- 
creased freight  rate.  Illinois  Cent.  R.  Co. 
V,     Interstate     Commerce     Commission, 

(1907)  206  U.  S.  441,  27  S.  Ct.  700,  61 
U.  S.   (L.  ed.)   1128.' 

Rates  unreasonably  low. —  Rates  mav  be 
unreasonable  because  too  low  as  well  as 
because  too  high.  Interstate  Commerce 
Commission  v,  Cincinnati,  etc.,  R.  Co., 
(1897)  167  U.  S.  479,  17  S.  Ct.  896,  42 
U.  S.   (L.  ed.)   243. 

But  the  carrier  may  reduce  its  rates  as 
far  as  it  pleases  below  what  is  reasonable 
and  a  fair  compensation  for  the  services 
rendered,  without  violating  the  Act;  and 
Buch  reduction  compels  no  change  by  its 


competitor  or  any  other  company.  Chi- 
cago, etc.,  R.  Co.  i;.  Osborne,  {C,  C.  A. 
1892)  62  Fed.  912,  10  U.  S.  App.  430,  3 
C.  C.  A.  347. 

Long  and  short  haul  rates. —  The  char|fe 
for  a  longer  haul  may  be  considered  m 
determining  whether  or  not  the  short  haul 
rate  is  reasonable  and  just.  Interstate 
Commoroe  Commission  v.  East  Tennessee, 
etc.,  R.  Co.,  (1898)   86  Fed.  107. 

But  a  higher  short  haul  rate  is  not 
necessarily  unreasonable.  Intarstate  Com- 
merce Coounission  v.  Western,  etc.,  R. 
Co.,  (1898)  88  Fed.  186. 

The  average  cost  of  carriage  upon  the 
entire  lystem  is  an  insufficient  basis  for 
concluding  that  the  rate  charged  upon  a 
particular  portion  of  the  system  is  unjust 
or  unreasonable.  Interstate  Commerce 
Commission  v,  Lehigh  Valley  R.  Co., 
(1896)   74  Fed.  784. 

Tenninal  charges. — ^A  terminal  charge 
for  delivering  carloads  of  live  stock  to  the 
Union  Stock  Yards  in  Chicago,  a  point 
beyond  the  carrier's  line,  if  in  itseli  lust 
and  reasonable,  and  separately  stated  in 
the  tariff  schedules,  as  required  by  sec- 
tion 6  {infra,  p.  406),  cannot  be  con- 
demned or  the  carrier  required  to  re<^uce 
it  on  the  ground  that  it,  taken  with  prior 
ehaives  of  transportation  over  the  lines 
of  the  carrier,  or  of  connecting  carriers, 
makes  the  total  charge  to  the  shipper  un- 
reasonable. Interstate  Commerce  Com- 
mission V,  Stidcney,  (1909)  216  U.  8. 
98,  30  S.  Ct.  66,  64  U.  S.  (L.  ed.)  112, 
affirming  (1908)    164  Fed.  638. 

3.  Rea8ondblene9S  a$  Question  of  Pact 

The  question  of  the  reasonableness  of  a 
rate  is  one  of  fact.  Illinois  Cent.  R.  Co. 
9.  Interstate  Commerce  Commission,  (1907) 
206  U.  S.  441,  27  S.  Ct.  700,  61  U.  S. 
(L.  ed.)  1128;  Texas,  etc.,  R.  Co.  t\ 
Interstate  Commerce  Commission,  (1896) 
162  U.  S.  197,  16  S.  Ct.  666,  40  U.  S. 
(L.  ed.)  940;  Cincinnati,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  (1896) 
162  U.  8.  184,  16  S.  Ct  700,  40  U.  S. 
(L.  ed.)  936. 

**  The  question  of  reasonableness  of  the 
rate  charged  for  transportation  by  a  rail- 
road company  is  peculiarly  a  question  for 
judicial  investigation  and  decision.^'  Tift 
V.  Southern  R.  Co.,  (1903)  123  Fed.  796, 
citing  Chicago,  etc.,  R.  Co.  r.  Minnesota, 
(1890)  134  U.  S.  418,  10  8.  Ct.  462,  702, 
33  U.  8.  (L.  ed.)  970;  U.  8.  v.  Missouri 
Pac.  R.  Co.,  (1894)  66  Fed.  903;  Interstate 
Commerce  Commission  v.  Western,  etc., 
R.  Co.,  (1898)  88  Fed.  186. 

A  finding  of  fact  by  the  commission  as 
to  the  reasonableness  of  the  rate,  which 
has  been  approved  by  the  Circuit  Court, 
will. not  usually  be  reviewed  by  the  Su- 
preme Court.  Cincinnati,  etc.,  R.  Co.  r. 
interstate  Commerce  Commission,  (1896) 
162  U.  S.  184,  16  S.  Ct.  700,  40  U.  8. 
(L.  ed.)  936. 
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4.  Ocmpalriton  of  Itaiea 

The  particular  rate  may  be  eompand 
with  tne  rate  charged  elsewhere  for  a 
similar  service  in  determining  whether  or 
not  'such  rate  is  reasonable  and  just.  In- 
terstate Ocmunerce  Commission  v*  Bast 
Tennessee,  etc.,  R.  Co.,  (1898)  86  Fed. 
107.      ' 

But  sudi  other  rates  are  merely  .evi- 
dence of  reasonableness  and  are  not  con- 
chisive  that  a  different  rate  is  either  un- 
reasonable or  unjustw  Interstate  Com- 
merce Commission  v.  Louisville,  ete.,  R. 
Co.,   (1896)   73  Fed.  409. 

.  The  rates  at  competitive  points  may  be 
compared  in  determining  what  are  reaaon- 

'  able  rates  at  noncompetitive  pointe.  Van 
Patten  v.  Chicago,  ete.,  R.  Co.,  ( 1897 )  81 
Fed.  645. 

Evidence  merely  tending  te  show  that  a 
rate  is  too  high  as  compared  with  the  nute 
to  other  points  is  insuflSoient  te  austain 
a  finding  that  the  former  rate  is  unjuBt 
and  unreasonable  in  itself.  Interstate 
Gonuneree  Commission  v.  Nashville,  ete., 

.  R.  Ca,  (C.  C.  A.  1903)  120  Fed.  934,  57 
C.  a  A.  224. 

The  fact  that  a  j<»nt  through  rate  over 
the  entire  length  of  the  joint  line  is  less 
than  the  rate  to  intermediate  points  is 
insufficient  te  show  that  the  intermediate 

.  rate  is  unjust  or  unreasonable.  Allen  9. 
Oregon  R.,  ete.,  Co.,  (1899)  98  Fed.  17. 

A  carrier's  rates  on  through  business 
do  not  prove  that  a  local  rate  is  unreasoa- 

.  able,  nor  can .  tJie  local  rate  throw  light 
on  the  justice  or  injustice  of  discrimina- 
tions between  nonlocal  shipments  of  the 
same  origin  and  destination.  Southern 
R.  Co.  V,  St.  Louis  Hay,  etc.,  Co.,  (C. 
C.  A.  1907)  163  Fed.  728,  82  C.  C.  A. 
614. 

A  finding  that  the  rates  charged  by  rail- 
roads for  shipment  te  a  particular  point 
are  unreasonable  in  themselves,  and  In 
violation  of  section  1  of  the  Interstate 
Commerce  Act,  cannot  properly  be  ba^ed 
on  evidence  which  only  tends  to  show 
that  they  are  too  high  as  compared 
with  the  rates  charged  between  the,  initial 

E pints  and  one  or ,  two  other  points, 
aterstete  (Commerce  Commission  v,  Nash- 
ville, ete.,  R.  Co.,  (C.  C.  A.  1903)  120  Fed. 
934,  67  C.  C.  A.  224.  ; 

6.  Cut  Passenger  Rates 

Party-rate  tickete  for  the  transporta- 
tion of  several  persons  may  be  issued  lor 
a  less  proportionate  rate  than  individual 
tickete  without  rendering  the  individual 
rate  unjust  or  unreasonable.  Interstate 
Commerce  CommisBion  t?.  Alabama  Mid- 
Isnd  R.  Co.,  (1897)  168  U.  S.  144,  18  S.  Ct. 
45,  42  U.  S.  (L.  ed.)  414,  citing  Interstate 
Commerce  Commission  17.  Baltimore,  etc, 
R.  Co.,  (1892)  146  U.  S.  263,  12  S.  Ct. 
844,  36  U.  S.  (L.  ed.)  699,  which  aff/rmed 
(1890)  43  Fed.  37. 

Lower  summer  rates  are  not  unlawful 


where  such  rates  ace  aeoenary  to  Jceep 
cars  employed  and  are  offered  all  persons 
on  equal  terms.  Interstate  Commerce 
Commission  v.  Louisville,  ete.,  R  Co., 
( 1896)  73  Fed.  409. 

6.  Bwrden  of  Proof 
The  burden  of  showing  that  a  partienlar 
rate  is  ilnreasoiiable  or  unjust  is  upon 
the  complainant.  Van  Patten  9.  Chicago, 
ete.,  R.  Co.,  (1807)  81  Fed.  545;  Inter- 
state Commerce  Oommission  v.  Nashville, 
ete.,  R.  Co.,  (C.  C.  A.  1903)  120  Fed.  984, 
57  C.  C.  A.  224. 

7.  aff0Ot  of  Published  Schedule  Mate 

The  rate  adopted,  printed,  and  posted 
as  required  by  section  6,  infra,  p.  406,  is 
prima  facie  a  reasonable  rate,  kinnavey 
i>.  Terminal  R.  Assoc.,  (1897)  81  Fed.  802. 

And  it  has  been  held  that  in  an  action 
for  damages  for  charging  unreasonable 
.  rates,  the  published  schedule  rate  is  con- 
clusively taken  as  a  reasonable  rate,  and 
if  no  more  is  charged  there  can  be  no 
recovery.  Van  Patten  v.  Chicago,  ete.,  R. 
Co.,  (1897)  81  Fed.  646,  holding  that 
courts  and  juries  cannot  resort  to  any 
other  standard. 

8.  Tele^aph  Messages 

Rate9  for  repeated  telegraph  messages. 
—>  Inasmuch  as  this  section  which  brings 
telegraph  companies  within  ite  provi- 
sions expressly  provides  that  messages 
b^  telegraph  may  be  classified  into  day, 
iiight,  repeated,  unrepeated,  letter,  com- 
mercial, press,  government,  and  such  other 
classes  as  are  just  and  reasonable,  and 
different  rates  may  be  Charged  for  the 
different  classes  of  messages,  it  is  appar- 
ent tliat  the  Interstete  Commerce  Act 
expressly  recognizes  the  right  of  the  tele- 
graph company  to  charge  for  repeated 
messages  different  rates  from  those 
charg^  for  tmrepeated  messages.  WU- 
lisjus  V.  Western  Union  Tel.  Ca,  (E.  D. 
Pa.  1913)    203  Fed.   140. 

Limitiition  of  liabiUty.— This  statute, 
classifying  telegraph  messsges  as  re- 
,|>eated  and  unrepeated,  expressly  author- 
i;(es  a  telegraph  company  to  transmit  an 
unrepeated  message  and  mipliedly  author- 
ises Eiuch  company  to  limit  its  obligation 
and  liability  for  negligence  growing  out 
of^  the  sending  of  such  a  message.  Western 
Union  TeL  Co.  b.  Dant,  (1914)  42  App. 
Ca6.  (D:  C.)  398,  Ann.  Ca?.  1916A  1132; 
3ail^jr  v.  Western  Union,  etc.,  Ca,  156 
Ifac..  716;  "Western  Union,  etc.,  Co.  v. 
Spencer,  156  Pac.  1175;  Western  Union, 
ete.,  Co.  1?.  Orr,  168  Pac.  .1139.  See 
further  to  the  same  effect  Boyce  v. 
t^estetri  Uiiion  Tel.  Co.,  (Va.  1916)  89 
,;S.  E.  106,  wherein  the  court  held  that  a 
^tipulation  limiting  a  telegraph  com- 
pany's liability  on  an  unrepeated  mes- 
sage to  the  amount  received  for  sending 
it  was  reasonable,  valid  and  enforceable 
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'Sbo.  1  amtinued,  £D]  cmaAgification  oi  properly  to  be  jiut  ud  roMoiir 
able — regulationB — unjust,  etc^  classiflcation  of  mterstate  and  f oreigm 
oommerce.]  And  it  is  hereby  made  the  duty  of  all  eommon  carriers  sub* 
jeet  to  the  proYisious  of  this  Act  to  establish,  observe,  and  enforce  just  and 
reasonable  dasaifleations  of  property  for  transportation,  with  reference  to 
which  rates^  tariffs,  regulations,  or  practices  are  or  may  be  made  or  pre- 
scribed, and  just  and  ressonable  regulations  and  practices  affecting  classic 
ficatioiis,  rates,  or  tariffs,  the  issuance,  form,  and  substance  of  tickets^ 
receipts,  and  bilks  of  lading,  the  manner  and  method  of  presenting,  markr 
ing,  packing,  and  delivering  property  for  transportation,  the  facilities  for 
trani^ortation,  the  carrying  of  personal,  sample,  and  exce&s  baggage,  and 
all  other  matters  relating  to  or  connected  with  the  receiving,  handling, 
transporting,  storing,  and  delivery  of  property  subject  to  the  provisions  of 
this  Act  which  may  be  necessary  or  proper  to  secure  the  safe  and  prompt 
receipt,  handling,  transportation,  and  delivery  of  property  subject  to  the 
provisions  of  this  Act  upon  just  and  reasonable  terms,  and  every  such 
unjust  and  unreasonable  classification,  regulation,  and  practice  with  ref er*- 
ence  to  commerce  between  the  States  and  with  foreign  countries  is  pro^ 
hibited  and  declared  to  be  unlawful.    [S6  Stat  L.  54€.] 

nils  paragraph  was  inBerted  in  this  section  as  originally  enacted  and  subsequently 
amended,  by  the  Mann-Elkins  Act  of  June  18,  1910,  eh.  309,  {7.  See  the  notes  at  tlie 
end  of  this  section,  infra,  p.  363.- 

[Sec.  1  continued.  [E]  Free  passes,  etc.,  prohibited  ^— exceptionfl  — 
mterchange  for  employees,  families,  etc. —  telegraph  franks  —  persons 
itioliidod  as  '^employees''  or  '' families"^— penalty  for  violations—^ 
jurisdiction.]  No  common  carrier  subject  to  the  provisions  of  this  Act 
shall,  after  January  first,  nineteen  hundred  and  seven,  directly  or  indirectly, 
issue  or  give  any  interstate  free  ticket,  free  pass,  or  ftree  transportation 
for  passengers,  except  to  its  employees  and  their  families,  its  officers,  agents, 
surgeons,  physicians,  and  attorneys  at  law ;  to  ministers  of  religion,  travel- 
ing secretaries  of  railroad  Young  Men's  Christian  Associations,  inmates  of 
hospitals  and  charitable  and  eleemosynary  institutions,  and  persons  exclu- 
sively engaged  in  charitable  and  eleemosynary  work;  to  indigent,  destitute, 
and  homeless  persons,  and  to  such  persons  when  transported  by  charitable 
societies  or  hospitals,  and  the  necessary  agents  employed  in  such  transpor- 
tation; to  inmates  of  the  National  Homes  or  State  Homes  for  Disabled 
Volunteer  Soldiers,  and  of  Soldiers'  and  Sailors'  Homes,  including  those 
about  to  enter  and  those  returning  home  after  discharge ;  to  necessary  care 
takers  of  live  stock,  poultry,  milk,  and-  fruit;  to  employees  on  sleeping 
cars,  express  cars,  and  to  linemen  of  telegraph  and  telephone  companies; 
Uv  Railway  Mail  Service  employees,  post-office  inspectors,  customs  inspectors, 
and  immigration  inspectors;  to  newsboys  on  trains,  baggage  agents,  wit* 
hesses  attending  any  legal  investigation  in  which  the  common  carrier  is 
interested,  persons  injured  in  wrecks  and  physicians  and  nurses  attending 
such  persons:  Provided,  That  this  provision  shall  not  be  construed  to  pro- 
hibit the  interchange  of  pfisses  for  the  officers,  agents,  and  employees  of 
eommon  carriers,  and  their  families;  nor  to  prohibit  any  common  carrier 
from  carrying  passengers  free  with  the  object  of  providing  relief  in  cases 
of  general  epidemic,  pestilence,  or  other  calamitous  visitation :  And  pr&^ 
vided  further^  .That  this  provision  shall  not  be  construed  to  prohibit,  th^ 
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privilege  of  passes  or  franks,  or  the  exchange  thereof  with  each  other,  for 
the  officers,  agents,  employees,  and  their  families  of  such  telegraph,  tele- 
phone and  cable  lines,  and  the  of&cers,  agents,  employees  and  their  families 
of  other  common  carriers  subject  to  the  provisions  of  this  Act :  Provided 
further,  That  the  term  **  employees  "  as  used  in  this  paragraph  shall 
include  furloughed,  pensioned,  and  superannuated  employees,  persons  who 
have  become  disabled  or  infirm  in  the  service  of  any  such  common  carrier, 
and  the  remains  of  a  person  killed  in  the  employment  of  a  carrier  and 
ex-employees  traveling  for  the  purpose  of  entering  the  service  of  any  such 
common  carrier;  and  the  term  **  families  "  as  used  in  this  paragraph  shall 
include  the  families  of  those  persons  named  in  this  proviso,  also  the  families 
of  persons  killed,  and  the  widows  during  widowhood  and  minor  children 
during  minority  of  persons  who  died,  while  in  the  service  of  any  such  com- 
mon carrier.  Any  common  carrier  violating  this  provision  shall  be  deemed 
guilty  of  a  misdemeanor,  and  for  each  offense,  on  conviction,  shall  pay  to 
the  United  States  a  penalty  of  not  less  than  one  hundred  dollars  nor  more 
than  two  thousand  dollars,  and  any  person,  other  than  the  persons  excepted 
in  this  provision,  who  uses  any  such  interstate  free  ticket,  free  pass,  or  free 
transportation  shall  be  subject  to  a  like  penalty.  Jurisdiction  of  offenses 
under  this  provision  shall  be  the  same  as  that  provided  for  offenses  in  an 
Act  entitled  ''An  Act  to  further  regulate  commerce  with  foreign  nations 
and  among  the  States,"  approved  February  nineteenth,  nineteen  hundred 
and  three,  and  any  amendment  thereof.  [34  Stat,  L.  584,  as  amended  by  35 
Stat.  L.  60,  36  Stat,  i.  546,] 

No  proTislons  similar  to  those  of  the  text  were  contained  in  this  section  as  originallj 
enacted.  They  were  added  by  a  part  of  the  Act  of  June  29,  1906,  ch.  3591,  |  1,  amended 
by  an  Act  of  April  13,  1908,  ch.  143,  and  again  amended  to  read  as  given  in  the  text  by 
the  Act  of  June  18,  1910,  ch.  309,  |  7.  Said  original  section  and  the  early  amending 
Acts  are  noted  at  the  end  of  this  section,  infra,  p.  368. 

The  Act  of  Feb.  19,  1903^  ch.  708,  mentioned  in  the  text,  is  given  as  amended  infra, 
p.  549. 


I.  Validity  of  state  statutes,  360. 
II.  Persons  excepted,  360. 
III.  Interchanges  of  passes,  362. 
IV.  Injuries    received    while    riding    on 
free  pass,  362. 

1.  Rule  stated,  362. 

2.  LimiUtion  of  liability,  362. 
V.  Contracts  for  issuance  of  free  passeSi 

362. 
VT.  Acts  constituting  violation,  363. 

I.  Validitt  of  State  STAXtrrKS 
The  provision  of  this  section  forbidding 
conunon  carriers  enf^aged  in  interstate 
commerce  to  issue  direcUy  or  indirectly 
any  interstate  free  pass,  except  to  attor- 
neys, etc.,  only  purports  to  apply  to  inter- 
state transportation  and  does  not  invali- 
date state  legislation  affecting  free  passes 
for  intrastate  transportation.  Schultz  v, 
Parker,  (1912)  158  la.  42,  139  N.  W. 
173,  Ann.  Cas.  1915D  553. 

n.  Persons   Excepted 

Persdns  riding  on  engine  or  tender. —  In 

lUinois  Cent.  R.  Co.  t;.  Messina,    (1916) 

240  U.   S.   395,  36  S.  Ct   368,  60  U.  S. 

(L.  ed.)   709,  reversing  (1915)   109  Miss. 


143,  67  So.  963,  the  court  declined  to 
limit  the  anti-pass  provision  to  the  use 
of  interstate  free  ticket,  free  pass  or 
free  transportation  issued  by  the  com- 
mon carrier,  but  held  that  where  a  per- 
son who  paid  no  fare  was  upon  the 
tender  of  an  engine,  by  permission  of  the 
engineer  in  charge  of  the  train,  he  was 
within  the  Act.  The  court  said :  "  We 
cannot  think  that  if  a  prominent  mer- 
chant or  official  should  board  a  train  and 
by  assumption  and  an  air  of  importance 
should  obtain  free  carriage,  he  would 
escape  the  Act.'' 

In  Spencer  v,  Chicago,  etc.,  R.  Co., 
(1915)  161  Wis.  474,  154  N.  W.  979, 
the  court,  limiting  its  decision  to  the 
precise  situation  involved,  enunciated  the 
principle,  in  view  of  this  section  making 
it  unlawful  to  ride  free,  that  "  if  a  person 
enters  the  cab  of  a  railway  locomotive 
for  the  purpose  of  obtaining  a  free  ride, 
and  there'  is  no  objection  made  by  the 
engineer  —  in  view  of  the  law  prohibiting 
such  free  passage  and  the  place  being,  by 
common  knowledge,  for  the  exclusive  use 
of  the  engine  crew  —  such  person  is  pr»»- 
sumed   to   know   that   the   engineer   has 
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BdUier  aetual  nor  apparent  authority  to 
permit  him   to  do   so,   and   to  wilfully 
'  commit  an  unlawful  act,  and  lie  thereby 
makes  himself  a  trespasser." 

Bmployees  of  railway  mail  ■errice. — 
The  provision  of  this  Act  that  no  carrier 
subject  to  this  Act  shall  issue  in  inter'* 
•tate  commerce  free  transportation, 
escept  to  railway  mail  employees,  can- 
not be  construed  to  prohibit  the  issu- 
ance of  a  free  pass  to  an  employee  of  the 
railway  mail  service  for  transportation 
of  such  employee  while  not  in  the  actual 
discharge  of  his  official  duties.  Schuyler 
V.  Southern  Pac.  Co.,  (1910)  37  Utah 
6Sl,  109  Pac.  458. 

^'FamiUea"  as  used  in  this  section 
with  reference  to  free  passes  does  not  in- 
clude the  father  of  an  adult  employee 
who  is  not  living  with  him.  Wents  «. 
Chicago,  etc.,  R.  Co.,  (1914)  259  Ma 
450,  168  S.  W.  1166,  Ann.  Cas.  1916B 
317,  wherein  the  court  said:  ''The  de- 
sign of  Congress  was  to  permit  a  com- 
mon carrier  to  carry  its  employees  and 
their  families  free,  primarilv  because  it 
is  common  knowledge  that  they  are,  and 
the  very  nature  of  their  employment 
makes  them  subject  to  removal  or  chaiwe 
of  residence  from  place  to  place,  as  the 
necessity  of  the  business  may  require; 
and,  in  order  to  accomplish  tbat  purpose 
promptly,  it  is  often  necessary  to  not 
only  transport  the  employee  free,  but  to 
send  his  family  with  mm  also,  otherwise 
they  would  not  be  able  to  go,  or  submit 
to  the  change,  and  consequentlv  separate 
him  from  his  family,  which  often  would 

grove  detrimental  to  the  public  service 
I  which  the  carrier  is  engaged.  To  meet 
this  well-known  situation.  Congress  au- 
thorized the  carrier  to  pass  its  employees 
and  their  families  free.  The  secondary 
inducement  for  the  passage  of  the  Act, 
I  apprehend,  was  to  cement  a-  closer 
union  and  better  feeling  between  the  car* 
rier  and  its  employees  by  transporting 
them  and  their  families  free  upon  the 
roads  and  trains  which  they  maintain 
and  operate,  thereby  giving  them  that 
kind  of  a  personal  interest  in  the  com- 
pany that  is  enjoyed  by  the  employees 
of  almost  all  other  persons  ana  com- 
panies that  employ  labor.  For  the  good 
of  the  service  they  know  and  feel  that 
they  bear  a  closer  relation  to  their  em- 
ployer and  are  entitled  to  greater  priv- 
ileges and  more  favors  than  are  the  mere 
strangers  having  no  connection  with  the 
road.  This  is  not  only  just  and  reason- 
able, but  it  adds  largely,  I  have  no  doubt, 
to  the  efficiency  and  safety  of  the  public 
service.  But  independent  of  that,  in 
the  absence  of  any  showing  to  the  con- 
trary, neither  this  consideration  nor 
the  plain  words  of  the  Act  brings  the 
father  into  the  circle  of  the  son's  nunily, 
within  the  meaning  thereof.  In  so  far  as 
this  record  discloses,  they  did  not  live 
;n  the  same  household;  neither  was  de- 


pendent upon  the  other  nor  owed  each 
other  any  duty  whatever  outside  of  the 
ties  of  consanguinity  —  the  filial  duties 
of  the  son  to  the  father  and  the  paternal 
affection  of  the  father  for  the  son.  But 
this  relationship  does  not  brin^  the 
father  in  this  case  within  the  meaning  of 
the  Act  of  Congress.  In  the  absence  of 
other  considerations,  there  is  no  more 
reason  for  saying  that  a  father  should 
be  considered  a  member  of  his  son's 
family  than  his  {grandfather  or  grandson 
should  be,  who  live  with  their  respective 
families.  Congress  did  not  intend  by 
this  Act  to  authoriae  a  common  carrier 
to  issue  free  transportation  to  its  em- 
ployees and  all  of  their  blood  relations 
in  direct  or  collateral  lines,  except  where 
they  were  bona  fide  members  of  the  em- 
ployee's family.  If  that  was  the  design 
of  Congress,  then  the  Act  had  just  as 
well  not  have  been  enaeted,  for  I  dare  say 
that  if  the  million  or  more  employees 
of  the  common  carriers  in  this  country 
and  all  their  blood  relations^  regardless 
of  family  ties,  are  embraced  wi&in  the 

Eovisions  of  this  Act  of  Congress,  then 
far  the  larger  part  of  the  dtisens  of 
Q  United  States  may,  by  consent  of  the 
carriers,  lawfully  travel  free,  thereby 
creating  an  evil  far  greater  in  extent 
than  the  one  the  Act  was  designed  to 
correct.  This,  while  a  conjecture,  I  sup- 
pose no  one  at  all  familiar  with  the 
situation  would  deny." 
Caretakers  of  livestock.— As  this  para- 

ffraph  of  the  Act  especially  excepts 
rom  the  anti-pass  provisions  of  the  law 
**  necessary  caretakers  of  livestock  "  and 
this  provision  is  not  varied  or  affected 
by  subsequent  amendments,  a  release 
by  a  caretaker  of  livestodc  to  the 
railroads  over  which  he  was  to  travel 
from  any  liability  for  personal  injuries 
sustained  through  the  railroad's  negli- 
gence was  held  to  be  invalid  on  the 
ground  that,  prior  to  the  Hepburn  Act, 
such  caretaker  would  not  have  been  a 
gratuitous  passenger  for  ihe  reason  that 
the  right  to  ride  without  special  comp^* 
sation  was  given  in  part  consideration  of 
the  payment  which  was  principally  for 
other  services,  which  made  him  a  pas- 
senger for  hire  and  entitled  to  protec- 
tion as  such,  as  incidental  to  the  carriage 
of  the  stock  under  his  care,  and  Congress, 
by  the  Hepburn  Act,  by  reason  of  the 
special  exception,  has  not  regulated  the 
validity  of  such  a  release  to  the  exdu- 
si<m  of  the  law  of  the  state.  Wiley  «• 
Grand  Trunk  Ry.  of  Canada,  (W.  D. 
N.  Y.  1916)   227  Fed.   127. 

Similarly,  this  view  of  the  statute  was 
taken  in  Norfolk  Southern  R.  Co.  f\ 
Chatman,  (C.  C.  A.  4th  Cir.  1915)  222 
Fed.  802,  138  C.  O.  A.  350,  wherein  it 
was  held  that  a  caretaker  of  livestock, 
who  was  transported  on  his  shipping  con- 
tract, did  not  come  witiiin  the  statute, 
but  was  a  passenger  for  hire,  and  that  a 
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release  to  the  carrier  from  liability  for 
personal  injuries  dne  to  such  carrier's 
negligence  was  invalid. 

ni.  IxmCBOHAKGBS  QV  PASSXB 

The  provision  permitting  the  inter- 
chan^  of  passes  by  common  carriers 
.applies  to  carriers  not  subject  to  this 
Act.  U.  S.  r.  Erie  B.  Co.,  (1916)  236 
U.  S.  269,  36  S.  Ct.  396,  69  U.  S,  (L.  ed.) 
.667,  affirming  (&  D.  K.  Y.  1914)  213 
Fed.  391. 

The  proviso  o&  1910  was  intended  to 
cover  the  case  of  employees  of  cable,  tele- 
graph and  telephone  lines  which  were  in 
that  year  brought  within  the  purview  of 
the  Interstate  Commerce  Law.  Under 
this  section  the  privilege  of  an  exchange 
of  passes  is  not  limited  to  officers,  agents 
ana  employees  of  *'  common  carriers  sub- 
ject to  the  provisions  of  the  act,"  but 
rdfers  to  common  carriers  generallyi  in- 
cluding transatlantic  steami^ip  lines  and 
foreign  railrosds.  U.  S.  v,  Erie  R.  Co.» 
(S.  dTn.  Y.  1914)  213  Fed.  391. 

IV.     IHJUBIBS    ReCBVKD     WBILB    KiBIim 

oir  Fin  Pass 
1.  Rule  Stated 

A  person  Injured  while  a  ^tuitovB 
passenger  on  the  road  of  an  interstate 
carrier  is  not  thereby  precluded  from  re- 
covering damages  for  the  injury  although 
he  was  transported  In  violation  of  the 
anti-pass  provision  of  the  Hepburn  Act. 
Southern  Pac.  Co.  v,  Schuyler,  (1913) 
227  U.  S.  601,  33  S.  Ct.  277,  67  U.  S. 
(L.  ed.)  662,  43  L.  B.  A.  (N.  S.)  901, 
affirming  (1909)  37  Utah  681,  109  Pac. 
468. 

2.  LimitatUm  of  LidbiUtg 

Where  a  pass  is  issued  to  a  member  of 
the  employee's  family  it  is  a  free  pass 
and  a  stipulation  in  the  pass  exempting 
the  railroad  from  liability  for  personal 
injuries  is  valid.  Charleston,  etc.,  B.  Co. 
S.  Thompson,  (1914)  234  U.  S.  676,  34 
8.  Ct  964,  68  U.  8.  (L.  ed.)  1476,  re- 
versing (1913)  18  Ga.  App;  628,  80  S.  E. 
1097,  wherein  the  court  said:  ^The 
main  question  is  whether,  when  the  stat- 
ute permits  tiie  issue  of  a  '  free  pais '  to 
its  employees  and  their  families,  it  means 
what  it  says.  The  railroad  was  under  no 
obligation  to  issue  the  pass.  It  may  be 
doubted  whether  it  could  have  entered 
into  one,  for  then  the  services  would  be 
the  consideration  for  the  duty  and  the 
pass,  and  by  |  2  it  was  forbidden  to 
charge  'a  greater  or  less  or  different 
compensation'  for  transportation  of  pas- 
sengers from  that  in  its  published  rates. 
The  antithesis  in  the  statute  is  between 
the  reasonable  ohargfes  to  be  shown  in  its 
schedules  and  the  free  passes  which  it 
may  issue  only  to  those  specified  in  the 
set.  To  most  of  those  enumerated  the 
free  pass  obviously  would  be  gratuitous 


In  tbs  strictest  sense,  and  when  all  thsit 
may  receive  them  are  ^onped  in  a  single 
exception,  we  thinlc  it  plain  that  the 
statute  contemplates  the  pass  as  gratui- 
tous in  the  same  sense  to  all.  It  follows, 
or  rather  is  saying  the  same  thing  in 
other  words,  that  even  on  the  improbable 
speculation  that  the  possibility  of  getting 
an  occasional  free  pass  entered  into  1^ 
motives  of  the  employee  in  working  for 
the  road,  the  law  did  not  contemplate 
bis  work  as  a  conventional  inducement 
for  the  pass,  but,  on  the  contrary,  con- 
templated the  pass  as  being  what  it 
called  itself,  free.  As  the  pass  was  free 
under  the  statute,  there  is  no  question 
of  the  validity  of  its  stipulations.  This 
was  conceded  by  the  court  of  appeals,  as 
we  have  stated,  and  is  established  by  the 
decisions  of  this  court.  Northern  Pac.  B. 
Ca  f>.  Adams,  [19041  192  U.  S.  440,  48 
tJ.  S.  (L.  ed.)  613,  24  S.  Ct.  408;  Boer- 
ing  V.  Chesapeake  Beach  B.  Co.,  [19041 
193  U.  S.  442,  [24  S.  Ct.  516,  48  U.  S. 
(L.  ed.)   742]." 

As  a  general  rale,  a  stipulation  in  i^ 
ifree  pass  given  by  a  carrier  to  the  effect 
that  the  person  who  accepts  it  assumes 
nXk  risks  of  injury  in  transportation  is 
enforceable;  and  as  to  a  passenger  who 
has  accepted  transportation  under  such 
m  pass  a  carrier  is  liable  only  for  injuries 
resulting  fHrni  nt^antonness  or  wilful  neg* 
ligence.  Wright  v.  Central  of  Georgia 
B.  Co.,  (Ga.  App.  1916)  89  S.  E.  467, 
following  Charleston,  etc.,  B.  Co.  v, 
Thompson,  (1914)  234  U.  S.  676,  84 
B.  Ct  964,  68  U.  S.  (L.  ed.)    1476. 

In  Turman  r.  Seaboard  Air  Line  B.  Co., 
(8.  C.  1916)  89  S.  E.  656,  it  was  held 
that  the  provisions  of  a  pass  which  un- 
dertook to  save  the  corporation  from  lia- 
bility under  any  circumstances,  whether 
of  negligence  of  agents  or  otherwise, 
would  not  be  held  to  include  wilful  and 
intended  wrongful  acts  of  its  servants, 
as  the  allowance  of  such  a  contract  would 
militate  against  good  order  and  be 
against  public  policy. 

If  a  contract  between  a  railroad  com- 
pany and  an  express  company  provides 
that  the  latter's  messenger  shall  render 
service  to  the  railroad  company,  and  in 
consideration  thereof  receive  a  sum  of 
money  and  also  two  passes  a  month  for 
use  of  his  family,  such  a  pass  is  a  "  free 
pass,"  in  the  sense  intended  by  the  Hep- 
Dum  Act,  and  a  clause  printed  on  the 
pass,  whereby  the  passenger  undertakes 
to  assume  ail  risks,  is  binding  on  the 
party  using  it.  Morris  r.  West  Jersey, 
etc.,  B.  Co.,  (1916)  87  N.  J.  L.  679,  94 
Atl.  693. 

V.  Cohtbaotb  fob  IssuAiiCB  of  Ites 

Passbs 

No  contract  inconsistent  with  the  pro- 
visions of  this  Act  is  enforceable,  and 
therefore  a  contract   providing  for  tlie 
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iflsuaitoe  of  tn  annual  paaa  cannot  be 
enforced.  Cowlev  v.  Northern  Pac.  R. 
Co.,  (1912)  68  Wash.  568,  123  Pac.  998, 
41  L.  R.  A.  (K.  S.)  559. 

A  contract  by  which  a  railroad  com- 
pany a^ees  to  ifisue  an  annual  pass  in 
consideration  of  the  transfer  of  land  to 
it  is  imenforoeable  by  virtue  of  this  see* 
tion.  Louisville,  etc.,  IL  Co.  v.  Crowe, 
(1913)  166  Ky.  27,  160  S.  W.  769,  49 
L.  R.  A.   (N.  8.)   848. 

Where  an  owner  granted  a  railroad 
right  of  way  through  his  lands  for  a  valu- 
able consideration  expressed  in  the  deed, 
and  a  carrier  Engaged  in  interstate  com- 
loeroe  orally  agreed  that,  as  part  of  the 
ooBsideratiQn,  not  sa  eacpressed,  it  would 
issue  to  him  annually  for  life  a  pass 
over  its  road,  and  the  agreement  there- 
for, though  valid  at  the  time,  was  after- 
ward nrohibited  by  this  enactment,  it 
was  held  that  the  carrier's  failure  or  re* 
f nsal  to  issue  the  pass,  because  so  pro- 
hibited, would  not  entitle  the  grantor  to 
a  decree  for  specific  performance  of  the 
oral  agreement,  or  for  rescission  of 
file  grant,  neither  the  a^eement  nor 
the  grant  providing  for  either  remedv 
in  the  event  of  sudi  failure  or  refusal. 
Dorr  t).  Chesapeake,  etc.,  R.  Co.,  (W.  Va. 
1916)   88  S.  E.  666. 

An  agreement  by  an  interstate  carrier 
to  issue  annual  passes  for  life  in  conJ 
tideration  of  a  release  of  a  claim  for 
damages,  though  entered  into  prior  to 
this  Act,  was  made  unenforceable  by  the 
prohibition  of  section  2  against  demand- 
mg,  collecting,  or  receiving  "a  greater 
or  less  or  diiferent  compensation "  for 
the  transportation  of  persons  or  prop- 
erty or  for  any  service  in  connection 
therewith,  than  that  specified  in  the  car- 
rier's published  schedule  of  rates.  Louis- 
ville, etc.,  R.  Co.  V.  Mottley,  (1911)  219 
U.  S.  467,  31  S.  Ct.  266,  6&  U.  8.  (L.  ed.) 
297,  84  L.  R.  A.  (N.  6.)  671,  reversmff 
(1909)  183  Ky.  662,  118  8.  W.  982, 
wherein  the  court  said:  *'The  railroad 
company  adhered  strictly  to  this  agree- 
ment for  many  years,  but  finally  refused 
further  to  perform  it  on  the  grovind  that 
the  act  ol  Congress  of  June  29,  1906, 
amendatory  of  the  act  regulating  com* 
n&eroe,  approved  February  4,  1887,  made 
its  enforcement  illegal.  Thereupon  Mott* 
ley  and  wife  brought  suit  in  the  Circuit 
Court  of  the  United  States  for  the  West- 
em  District  of  Kentucky  to  enforce  the 
agreement  and  obtained  a  decree  in  their 
favor.  [W.  D.  Ky.  1907]  160  Fed.  406. 
But  QtKm  a  direct  appeal  to  this  court 
that  decree  was  reversed  and  the  case 
was  remanded  with  directions  to  dismiss 
the  suit  for  want  of  jurisdiction.  Louis- 
ville, etc.,  R.  Co.  V.  Mottley,  [1908]  211 
U.  S.  149,   [29  8.  Ct.  42,  63  U.  S.    (L. 


ed.)  126].  .  .  .  The  present  action  was 
brought  in  the  Circuit  Court  of  Warren 
County,  Kentucky.  The  relief  sought 
was  that  the  defendant  company  be  re- 
quired specifijeaUy  to  execute  the  abov» 
agreement  by  issuine  passes  to  the  plain* 
tiflfs  for  the  year  1909  and  for  every  year 
thereafter  so  long  as  the  plaintiffs 
should  each  live,  over  all  its  roads  in. 
and  out  of  Kentucky." 

VI.  Acts  CoNsnTurrwo  VioLATioir 

Under  the  provision  of  tJiis  section 
which  makes  it  a  misdemeanor  fov  any 
common  carrier  subject  to  its  provisions 
to  issue  any  free  ticicet,  free  pass,  or  free 
transportation  for  passengers,  except  to 
persons  therein  excepted,  and  further  pro- 
vides that  *'any  person  other  than  the 
persons  excepted  m  thie  provision,  who 
uses  any  sucn  interstate  free  ticket,  free 
f a«8,  or  free  transportati<»,  shall  be  sub- 
ject to  a  like  penalty,"  one  who,  having 
m  his  possession  an  mterstate  free  ticket 
or  pass  issued  by  a  railroad  company, 
sells  it  to  another,  knowing  that  lie  le 
not  the  person  named  therein,  and  is  not 
entitled  to  ride  thereon,  with  intent  that 
he  shall  so  use  it,  which  he  does  by 
riding  free  on  an  interstate  journey,  is 
guilty  of  using  the  ticket  in  violation  of 
the  statute.  U.  S.  v.  Maxtin,  (1910)  176 
Fed.  110. 

The  prohibition  of  free  transportation 
in  the  above  section  prescribes  no  punish- 
ment lor  the  officer,  agent,  or  servant  ol 
a  railroad  company  who  issues  prohibited 
free  interstate  transportation,  or  for  a 
person  who  receives  free  passes  and  in- 
stead of  using  them  himself  disposes  .of 
them  to  others  who  ride  on  them.  The 
railroad  company  and  the  persons  actu- 
ally riding  on  the  free  transportation  are 
alone  punishable  under  the  above  section. 
But  an  officer  issuing  free  passes,  and 
persons  receiving  them  and  disposing  of 
them  to  others  who  use  them,  may  be 
indicted  and  pimished,  under  the  statute 
(R,  S.  sec.  6440,  incorporated  in  Penal 
Laws,  sec.  37,  and  repealed  by  sec.  341 
thereof;  see  PENAt  Laws)  for  conspiracy 
ib  cause  a  violation  of  the  above  section. 
U.  S.  V.  Clark,  (1908)  164  Fed.  76. 

Acta  constituting  violation  of  Act. — 
Where  a  common  carrier  issues  an  inter- 
state free  pass  to  one  of  its  employees, 
and  the  employee  delivers  the  pass  to  a 
person  not  authorized  by  the  statute  to 
receive  or  use  it,  and  such  pefson  does 
use  the  same  on  an  interstate  journey, 
he  violates  this  Act;  and  the  employee 
delivering  the  pass  to  such  person  is 
guilty  of  aiding  and  abetting  in  the  vio- 
lation. U.  S.  V,  Williams,  (N.  D.  Ala. 
1908)  159  Fed.  310. 


[Sbo.  1  continued.    [F]  Bailroacb  not  to  carry  prodacts  in  which  inter- 
ested —  timber  excepted.]  From  and  after  May  first,  nineteen  hundred  and 
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eight,  it  shall  be  unlawful  for  any  railroad  eompany  to  transport  from  any 
State,  Territory,  or  the  District  of  Columbia,  to  any  other  State,  Territory, 
or  the  District  of  Columbia,  or  to  any  foreign  country,  any  article  or  com- 
modity, other  than  timber  and  the  manufactured  products  thereof,  manu- 
factured, mined,  or  produced  by  it,  or  under  its  authority,  or  which  it  may 
own  in  whole  or  in  part,  or  in  which  it  may  have  any  interest,  direct  or 
indirect,  except  such  articles  or  commodities  as  may  be  necessaiy  and 
intended  for  its  use  in  the  conduct  of  its  business  as  a  common  carrier. 
[34  Siat.  L.  584,  a$  amended  by  36  Stat,  L.  547.\ 

■ 

These  provisions,  known  as  the  ''  Commodities  Clause/'  did  not  appear  in  this  section 
as  originally  enacted,  but  were  added  by  the  amendment  made  by  tae  Act  of  June  29, 
1906,  ch.  3591,  f  1,  and  were  repeated  as  given  in  the  UaA.  by  the  Amending  Act  of 
June  18,  1910,  ch.  309,  fi  7.  Both  the  sections  as  originaUy  enacted,  and  said  early 
amendment,  are  noted  at  the  end  of  the  section,  infra^  p.  368. 


I.  Purpose  of  commodities  clause,  364. 
II.  Constitutionality,  364. 
III.  Exemption  of  lumber,  365. 
IV.  Commodities    necessary    in    conduct 

of  business,  365. 
V.  Coal  mined  by  railroad  and  sold  be- 
fore transportation,  365. 
VI.  Ownership  by  railroad  of  stock  in 
mining  company,  365. 

I.  PUBPOSB   or   COKKODITIBS   CtAUBl 

The  commodities  clause  of  the  Hepburn 
Act  was  intended  to  prevent  railroads 
from  occupying  the  dual  and  inconsistent 
positions  of  jpublic  carrier  and  private 
shipper.  U.  8.  17.  Delaware,  etc.,  K.  Co., 
(1915)  238  U.  S.  516,  35  S.  Ct.  873,  59 
U.  S.  (L.  ed.)  1438,  reverting  (S.  D.  N.  J. 
1914)  213  Fed.  240. 

n.  CoNSTTTunowALmr 

The  commodities  clause  is  constitu- 
tional. U.  S.  V.  Delaware,  etc.,  R.  Co., 
(1909)  213  U.  S.  366,  29  S.  Ct.  627,  53 
U.  S.  (L.  ed.)  836,  reversing  (E.  D.  Pa. 
1908)  164  Fed.  215,  wherein  it  was  held 
that  the  commerce  clause  of  the  Federal 
Constitution  is  to  be  construed*  in  con- 
nection with  other  provisions  of  the  same 
instrument,  and  does  not  confer  on  Con- 
gress plenary  power  to  control,  restrict, 
and  prohibit  interstate  commerce  arbi- 
trarily, without  regard  to  any  rights  of 
personal  liberty  and  property;  and  that 
the  clause  above,  forbidding  railroad 
companies  to  transport  articles  manufac- 
tured, mined,  or  produced  by  them,  etc., 
is  void  so  far  as  it  attempts  to  prohibit 
railroad  companies  from  transporting 
coal  frodk  mines  owned  and  operated  by 
them,  under  legislative  authority,  long 
prior  to  the  passage  of  the  Act,  oecause 
such  prohibition  is  a  deprivation  of  lib- 
erty and  property  without  due  process  of 
law,  in  contravention  of  the  Fifth  Amend- 
ment of  the  Federal  Constitution.  Con- 
tentions that  the  clause  transcended  the 
limits  of  regulation  of  commerce,  that  it 
was  void  because  of  the  exception  as  to 
timber  and  the  manufacturcKl  products 
thereof,  and  that  it  was  void  because  of 


the  nature  and  character  <^  the  penalties 
which  it  imposed,  the  court  held  to  be 
without  merit. 

In  Delaware,  etc.,  R.  Co.  r.  U.  S., 
(1913)  231  U.  S.  363,  34  S.  Ct.  65,  58 
U.  S.  (L.  ed.)  269,  the  court  had  under 
consideration  the  constitutionality  of  the 
commodities  clause,  it  being  insisted  hj 
the  plaintiff  in  error  that  the  commodi- 
ties clause  violated  the  Fifth  Amendment, 
deprived  the  company  of  a  right  to  con- 
tract, and  prevented  it  from  carrying  its 
own  property  needed  in  a  Intimate  in- 
trastate business,  conducted  under  au- 
thority of  a  charter  granted  by  the  state 
of  Pennsylvanis^  many  years  before  the 
adoption  of  the  Hepburn  biU.  The  court 
said :  '*  This  contention  must  be  over- 
ruled on  the  authority  of  U.  S.  v.  Dela- 
ware, etc.,  Co.,  (1909)  213  U.  S.  366,  29 
S.  Ct.  527,  53  U.  S.  (L.  ed.)  836.  It  is 
true  that  the  decision  in  that  case  re- 
lated to  shipments  of  coal  from  mine  to 
market,  while  here  the  merchandise  was 
transported  from  market  to  mine.  But 
the  statute  relates  to  'aU  commodities, 
except  lumber,  owned  by  the  company' 
and  includes  inbound  as  well  as  outbound 
shipments.  Both  classes  of  transporta- 
tion are  within  the  purview  of  the  evil 
to  be  corrected  and,  therefore,  subject  to 
the  power  of  Congress  to  regulate  inter- 
state commerce.  The  exercise  of  that 
power  is,  of  course,  limited  by  the  pro- 
visions of  the  Fifth  Amendment.  Mo- 
nongahela  Nav.  Co.  v.  U.  Sw,  (1893)  148 
U.  S.  312,  13  S.  Ct.  622,  37  U.  S.  (L.  ed.) 
463;  McCray  v.  U.  S.,  (1904)  195  U.  S. 
27,  24  S.  Ct.  769,  49  U.  S.  (L.  ed.)  78, 
1  Ann.  Cas.  561;  Union  Bridge  Co.  r.  U. 
S.,  (1907)  204  U.  S.  364,  27  S.  Ct.  367, 
51  U.  S.  (L.  ed.)  523.  But  the  commodi- 
ties clause  does  not  take  property  nor 
does  it  arbitrarily  deprive  the  company 
of  a  right  of  property.  The  statute  deals 
with  railroad  companies  as  public  car- 
riers, and  the  fact  that  they  may  also  be 
engaged  in  a  private  business  does  not 
compel  Congress  to  legislate  concerning 
them  as  carriers  so  as  not  to  interfere 
with  them  as  miners  or  merchants.     If 
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sach  carrier  hauls  for  the  public  and  also 
for  its  awn  private  purposes,  there  is  an 
opportunity  to  discriminate  in  favor  of 
itself  against  other  shippers  in  the  rate 
charged,  the  facility  furnished  or  the 
quality  of  the  service  rendered.  The  com- 
modities clause  was  not  an  unreasonable 
and  arbitrary  prohibition  against  a  rail- 
road company  transporting  its  own  useful 
property,  but  a  constitutional  exercise  of 
a  governmental  power  intended  to  cure  or 

Srevent  the  evils  that  might  result  if,  in 
auling  goods  in  or  out,  the  company 
occupied  the  dual  and  inconsistent  posi- 
tion of  public  carrier  and  private  shipper. 
.  .  .  The  statute  is  general  and  applies 
not  only  to  those  particular  instances  in 
which  the  carrier  did  use  its  power  to  the 
prejudice  of  the  shipper,  but  to  all  ship- 
ments which,  however  innocent  in  .them- 
selves, come  within  the  scope  and  proba- 
bility of  the  evil  to  be  prevented." 

in.   BXEKFTIOK   OF   LUHBBB 

While  Congress,  in  enacting  the  com- 
modities clause  amending  section  1  of  the 
Act  to  regulate  commerce,  sought  to  di- 
vorce transportation  from  production  and 
manufacture,  and  to  make  transportation 
a  business  of  and  by  itself,  unaliied  with 
manufacture  and  production  in  whicli  a 
carrier  was  itself  interested,  the  debates, 
which  may  be  resorted  to  for  the  purpose 
of  ascertaining  the  situation  which 
prompted  this  legislation,  show  that  the 
situation  in  some  of  the  states  as  to 
the  logging  industry  and  transportation 
was  sharply  brought  to  the  attention  of 
Congress,  and  led  to  the  exemption  from 
the  commodities  clause  of  timber  and  the 
manufactured  products  thereof,  thus  in- 
dicating the  intention  to  permit  railroads 
to  haul  such  lumber  and  products  al- 
though it  owned  them  itself^  And  that 
Congress  had  the  constitutional  power  to 
enact  such  exemption  was  held  in  U.  S.  v. 
Delaware  k  H.  Co.,  213  U.  S.  366,  29  S. 
Ct  527,  53  U.  S.  (L.  ed.)  836.  This 
declaration  of  public  policy  which  is  now 
part  of  the  Commerce  Act  cannot  be 
Ignored  in  interpreting  the  power  and 
authority  of  the  commission  under  the 
Act.  The  discussion  resulting  in  the 
action  of  Congress  shows  that  railroads 
built  and  owned  by  the  same  persons  who 
own  the  timber  were  regarded  as  essential 
to  the  development  of  the  timber  regions 
in  the  southwest.  Tap  Line  Cases,  (1914) 
234  U.  S.  1,  34  S.  Ct.  741,  58  U.  S.  (L. 
ed.)  1185,  affirming  (Com.  C.  1913)  209 
Fed.  244.  See  to  the  same  effect  U.  S.  t, 
Butler  County  R.  Co.,  (1914)  234  U.  S. 
29,  34  S.  Ct.  748,  58  V.  S.  (L.  ed.)  1196, 
affirming   (Com.  C.  1913)    209  Fed.  260. 

•  IV.  CoMMODrriEs  Necessary  in  Conduct 

OP  Business 

The  statute  expressly  excepts  from  its 
prohibition  commodities  necessary  or  in- 
tended for  the  use  of  the  railroad  company 


in  the  conduct  of  its  business  as  a  com- 
mon carrier.  A  railroad  company  there- 
fore has  the  right  to  mine  and  carry  coal 
for  use  in  its  locomotives.  (1912)  29  Op. 
Atty.'Oen.  587. 

V.  Coal  Mined  bt  Bailboad  and  Sold 
'  Before  Transportation 

It  is  not  illegal  for  a  railroad  company 
to  transport  in  interstate  commerce  coed 
which  has  been  mined  by  it  but  which 
was  sold  before  being  transported.    U.  S. 

V.  Delaware,  etc.,  R.  Co.,  (1909)  213  U. 
S.  366,  29  S.  Ct.  527,  53  U.  S.  (L.  ed.) 
836,  reversing  (E.  D.  Pa.  1908)  164  Fed. 
215. 

VI.  Ownership  bt  Railroad  or  Stock 

in  Mining  Company 

In  U.  S.  17.  Delaware,  etc.,  R.  Co., 
(1909)  213  U.  S.  366,  29  8.  Ct.  527,  63 
U.  S.  (L.  ed.)  836  {reversing  (£.  D.  Pa. 
1908)  164  Fed.  215),  the  Supreme  Court 
held  that  under  this  clause  of  the  statute 
it  was  not  illegal  for  a  railroad  company 
to  transport  in  interstate  oommerce  coal 
owned  by  a  mining  corporation  in  which 
the  railroad  was  a  8to<^holder.  The  gov- 
ernment insisted  that  this  provision  pro- 
hibited railroad  companies  from  trans- 
porting in  interstate  commerce  articles  or 
eoiymodities  other  than  the  excepted  dass, 
which  had  been  naanufactured,  mined,  (ht 
produced  by  them  or  under  their  author- 
ity, or  which  they  owned  or  mifpht  have 
owned,  in  whole  or  in  part,  or  in  which 
they  had  or  might  have  had  any  interest, 
direct  or  indirect.  These  prohibitions,  it 
further  was  insisted,  appliwl  to  the  trans- 
portation by  a  railroaa  company  in  inter- 
state commerce  of  a  commodity  whidi 
had  been  manufactured,  mined,  or  pro- 
duced by  a  corporation  in  which  the  trans- 
porting company  was  a  stockholder,  ir- 
respective of  the  extent  of  such  stodc 
ownership. 

The  taxi  of  the  above  clause,  the  court 
said,  apparently  applies  four  generic  pro- 
hibitions; that  is,  it  forbids  a  railroad 
earner  from  transporting  in  intersbite 
commerce  articles  or  commodities  (1) 
which  it  has  manufactured,  mined,  or  pro- 
duced; (2)  which  have  beoi  so  mined, 
manufactured,  or  produced  under  its  au- 
tihority;  (S)  whicn  it  owns  in  whole  or 
in  part;  and  (4)  in  which  it  has  an  inter- 
est, direct  or  indirect.  And  the  court 
concluded  that  a  literal  construction  of 
this  clause  would  bring  about  an  irrecon- 
cilable conflict  between  its  provisions. 
This  was  arrived  at  upon  the  following 
reasoning:  "  It  is  clear  that  the  two  pro- 
hibitions which  relate  to  manufacturing, 
mining,  etc.,  and  the  ownership  resulting 
therefrcHn,  are,  if  literally  construed,  not 
ogniined  to  the  time  when  a  carrier  trans- 
ports the  commodities  with  which  the 
prohibitions  are  concerned,  and  hence  the 
prohibitions  attach  and  operate  upon  the 
right  to  transport  the  commodity  because 
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of  the  antecedent  aota  of  manufadture, 
minuig,  or  pToduetioii.  Certain  also  is  it 
that  the  two  prohibitiobB  concerning 
ownership  in  whole  or  in  part,  and  inter- 
est direct  or  indirect,  speak  in  the  present, 
and  not  in  the  past;  that  is,  they  refer 
to  the  time  of  the  transportation  of.  the 
commodities.  These  last  prohibitions, 
therefore,  differing  from  the  nrst  two,  do 
not  control  the  commodities  if,  at  the 
time  of  the  transportation,  they  are  not 
owned  in  whole  or  in  part  by  the  trans- 
porting carrier,  or  if  it  then  has  no  inter- 
est, direct  or  indirect,  in  them.  From 
this  it  follows  that  the  construction  which 
the  government  places  upon  the  clause  as 
a  whole  is  in  direct  conflict  with  the 
literal  meaning  of  the  prohibitions  as  to 
ownership  and  Interest,  direct  or  indirect. 
If  the  first  two  classes  of  prohibitions  as 
to  manufacturing,  minings  or  production 
be  given  their  literal  meaning,  and  there^ 
lore  be  held  to  prohibit,  irrespective  of 
the  relation  of  tnC'  carrier  to  the  com- 
modity at  the  time  of  transportation,  and 
a  literal  interpretation  be  applied  to  the 
remaining  prohibitions  as  to  ownership 
and  interest,  thus  causing  them  only  to 
apply  if  such  ownership  and  interest  exist 
at  the  time  of  transportation,  the  result 
would  be  to  give  to  the  statute  a  self- 
annihilative  meaning.  This  is  the  case, 
since,  in  practical  execution,  it  would 
eome  to  pass  that  where  a  carrier  had 
manufactured,  mined,  and  produced  com- 
modities, and  had  sold  them  in  good  faith, 
it  could  not  transport  them;  but,  on  the 
other  hand,  if  the  carrier  had  owned 
commodities  and  sold  them  it  could  carry 
them  without  violating  the  law.  The  con- 
sequence, therefore,  would  be  that  the 
statute,  because  of  an  immaterial  distinc- 
tion between  the  sources  '  from  which 
ownership  arose,  would  prohibit  trans- 
portation in  one  case  and  would  permit 
it  in  another  like  case."  In  view  of  this 
conflict  the  court  considered  it  necessary 
to  harmonise  the  provisions  of  the  clause 
by  construing  all  the  prohibitions  ti»  con- 
templating dissociation  of  railroad  com- 
panies from  the  products  which  they 
transport,  prior  to  transportation,  whether 
the  association  resulted  from  manufac- 
ture, mining,  production,  or  ownership,  or 
interest,  direct  or  indir^. 

In  regard  to  the  nature  and  character 
of  the  interest  embraced  by  the  words  "  in 
which  it  may  have  any  interest,  direct  or 
indirect,"  the  court  held  that  this  "  in- 
cludes only  commodities  in  which  a  car- 
rier has  a  legal  interest,  and  therefore 
does  not  exclude  the  right  to  carry  com- 
modities which  have  been  manufactured, 
mined,  produced,  or  owned  by  a  separate 
and  distinct  corporation,  simply  because 
the  transporting  carrier  nmy  be  inter- 
ested in  the  producing,  etc.,  corporation' 
as  an  owner  of  stock  therein." 

The  court  concluded  that  the  statute  is 
to  be  construed  **  as  prohibiting  a  railroad 


oampany  eug^aged  ia  intbrslbtte  i^omnnroe 
from  transporting  in  such  commerce 
articles  or  commoditiee  under  the  follow- 
ing circumstances  and  conditions:  {a) 
when  the  article  or  eommoditv  has  beta 
manufactuped,  mined,  or  prodtkoed  by  a 
carrier  or  under  its  authority,  and  at  the 
time  of  transportation  the  carrier  has  not, 
in  good  faitn,  before  the  act  of  trana- 
portation,  diasociated  itself  from  such 
article  or  commodity;  [h)  when  the  car- 
rier owns  the  article  or  conunodity  to  be 
transported,  in  whole  or  in  part;  (c) 
when  the  carrier,  at  the  time  of  trans- 
portation, has  an  interest,  direct  or  in- 
direct, in  a  legal  or  equitable  sense,  .in 
the  article  or  obnunodity,  not  inehiding, 
therefore,  articles  or  commodities  manu- 
factured, mined,  produced,  or  owned,  etc., 
by  a  bona  flde  oorporation  in  which  the 
railroad  companv  is  a  stockholder." 

Mr.  Justice  Harlan  dissented  from  the 
majority  of  the  court,  saying:  "In  my 
judgment  the  Aet,  reascnabl^  and  prop- 
erlv  construed,  according  to  its  language, 
includes  within  its  prohibitions  a  rail- 
road company  transporting  coal,  if,  at  the 
time,  it  is  tbie  owner,  lei^ally  or  equitably, 
of  stock  —  certainljr,  if  it  owns  a  majority 
or  all  the  stock  —  in  the  company  which 
minedi  manufactured,  or  produced,  and 
then  owns,  the  coal  which  is  being  trans- 
ported by  such  railroad  company.  Any 
other  view  of  the  Act  will  enable  the 
transporting  railroad  company,  by  one 
device  or  another,  to  defeat  altogether  the 
purpose  which  C)ongress  had  in  vlew^ 
which  was  to  divorce,  in  a  real,  substan- 
tial sense,  production  and  transportation^ 
and  thereby  to  prevent  the  transporting 
company  from  doing  injustice  to  other 
owners  of  coaL" 

Stock  ownership  in  sham  corporation.— 
The  exercise  by  a  railway  carrier  of  its 
power  as  .a  stockholder  in  a  corporation 
manufacturing,  minings  producing,  or 
owning  the  commodity  carried  in  such 
manner  as  to  deprive  the  latter  corpora-^ 
tion  of  all  independent  existence,  and  to 
make  it  virtually  but  an  agency,  or  de- 
pendency, or  department  of  Sie  carrier,  is 
forbidden  by  the  provisions  of  this  sec- 
tion, making  it  unlawful  for  a  railway 
carrier  to  transport  in  interstate  com- 
inerce  articles  or  commodities  ''manu- 
factured, mined,  or  produced  by  it  or 
under  its  authority,  or  which  it  may  own 
in  whole  or  in  part^  or  in  which  it  may 
have  any  interest,  direct  or  indirect/' 
U.  S.  V.  Lehigh  Valley  K.  Co.,  (1911)  220 
U.  S.  267,  31  S,  Ct.  387,  55  U.  S.  (L.  ed.) 
458,  wherein  it  was  said  that  the  adju- 
dication in  the  commodities  clause  cases 
(U.  S.  V.  Delaware,  etc.,  R.  Co.,  (190d) 
213  U.  S.  366,  29  S.  Ct.  627,  63  U.  S. 
(L.  ed.)  836,  reversing^ {E,  P.  Pa.  1008) 
164  Fed.  215),  that  the  ownership  by  a 
railway  carrier  of  stock  in  a  ,bona  iide 
corporation  manufacturing,  mining,  pro- 
ducing, or  owning'  t^e  commodity  carried* 
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jui  Aot  the  interest  in  such  commodity  for^ 
bidden  to  the  carrier  by  the  Hepburn  Act, 
Was  noit  res  judicata  of  the  right  of  such 
Qur^er  to  ezart  its  power  as  a  stodcholder 
CO  AS  to  deprive  the  other  corporation  of 
all  real  independent  existence,  and  to 
make 'it  virtually  but  an  agency,  or  de- 
peadtaatcy,  or  department  of  the  carrier. 

In  U.  S.  V,  Delaware,  etc.,  R.  Co., 
(1916)  238  U.  S.  516,  35  S.  Ct.  873,  59 
tJ.  e.  (L.  ed.)  1438  {reversing  (D.  C. 
:K.  J.  19U)  213  Fed.  240),  it  was  held 
that  a  contract  between  a  railroad  corpo- 
ration and  a  coal  company  which  it  con- 
trolled was  in  violation  of  the  com- 
modities clause,  it  appearing  that  the  two 
companies  contained  the  same'  stock- 
holders and  officers;  that  the  railroad 
,qompi^y  mined  the  coal,  sold  the  same 
to  the  coal  company  at  the  mouth  of  the 
mine  f.  o.  b.  and  then  proceeded  to  trans- 
port it  as  carrier.  .  A  summary  of  the 
contract  as  stated  by  the  court  is  as  fol- 
lows: "(a)  The  railroad  company  agreed 
to  sell  and  the  coal  company  agreed 
te  buy  all  of  the  coal  mined  or  acquired 
b^  the  railroad  company  during  the  con- 
tinuance of  the  contract;  (b)  the  price 
for  the  more  important  commercial  grades 
was  to  be  65  per  cent  of  the  New  York 
price  on  the  day  of  delivery;  (c)  the 
amount  of  coal  to  be  sold  and  delivered 
was  at  the  absolute  option  of  the  railroad 
company  as  its  interests  might  determine; 
(d)  the  coal  company  was  not  to  buy  coal 
from  any  other  person  or  corporation 
without  the  written  consent  of  the  rail- 
road company;  (e)  the  coal  company 
was  tp  conduct  the  selling  of  the  coal  so 
as  best  to  conserve  the  interests,  good 
will,  and  markets  of  the  coal  mined  by 
the  Tsdlroad  company  ;>  (f)  the  coal  com- 
pan)r  Iwas  to  neontinue  to  fill  the  orders 
of  present  responsible  customers  of  the 
railroad  company,  even  if  some  of  such 
•ales  might  be  unprofitable;  (g)  the  rail* 
road  leased  to  the  ooal  eompany  all  of  its 
trestles,  docks,  and  shipping  facilities  at 
A  rental  of  Ar^  per  cent,  of  their  value; 
(h)  the  contract  could  be  terminated  by 
either  party  on  giving  six  months' 
notice."  The  court  said:  "The  most 
cursory  examination  of  the  contract 
Shows  that  —  while  it  provides  for  the 
sale  of  coal  before  transportation  begins 
-—  it  is  coupled  with  onerons  and  unusual 


pforisions  which  make  it  difficult  to  de- 
termine the  exact  l^al  character  of  the 
agreement.  If  it  amounted  to  a  sales 
agency  the  transp<»i;atian  was  illeffal  be- 
cause  the  railroad  company  could  not 
haul  coal  which  it  was  to  sell  in  its  own 
name  or  through  an  aeent.  If  the  oon* 
tract  was  in  repaint  of  trade  it  was  void 
because  in  violation  of  the  Sherman  anti- 
trust law.  The  validity  of  the  contract 
cannot  be  determined  by  ccmsideration  of 
the  single  fact  that  it  did  provide  for  a 
sale.  It  must  be  considered  as  a  whole, 
and  in.  the  light  of  the  fact  that  the 
sale  at  the  mine  was  but  one  link  in  the 
business  of  a  railroad  engaged  in  buying, 
mining,  selling,  and  transporting  coal. 
By  virtue  of  the  fact  that  the  railroad 
company  bought,  mined,  and  sold,  it  —  ' 
like  any  other  dealer  —  was  interested  in 
maintaining  prices,  since  the  contract  did 
not  fix  a  definite  sum  to  be  paid  for  all 
of  the  coal  sold,  but  provided  that  the 
railroad  company  was  to  reoeive  65  per 
cent  of  the  New  York  price  on  the  day 
the  coal  was  loaded  into  the  cars.  The 
higher  the  rate  in  New  York,  the  better 
for  the  seller.  And,  by  the  contract,  the 
railroad  reserved  a  power  which  when 
exercised,  could  not  only  curtail  prodno- 
tion,  but  shipments.  Thus  by  aecreas- 
ing  the  amount  transported,  the  supply 
in  New  York  could  be  lessened.  •  This 
would  tend  to  raise  New  York  prices,  and 
thus  increase  the  sum  the  railroad  wus 
to  receive.  The  railroad  company  was  in 
the  business  of  selling,  and  it  is  not 
to  be  presimied  that  its  power  to  limit 
deliveries  or  to  prevent  the  coal  company 
from  obtaining  coal  elsewhere  would  m 
often  exercis^.  Yet  the  power  did 
eJdst.*' 

The  application  of  the  commodities 
clause  to  the  shipment  of  coal  over  a  rail- 
road company 'a.  line  hy  a  mining  com- 
pany whose  capital  stock  is  owned  by 
the  railroad  company  depends  upon 
whether  or  not  the  railway  company  uses 
the  ooal  company  merely  as  an  artificial 
legal,  entity  which  it  completely  dom- 
inates and  ocNDLtrols;  or  whether,  although 
the  owner  of  .all  its  stock,  the  coal  com- 
pany is  operated  separately  and  distinct 
from  the  railway  company.  (1912)  29 
Op.  Atty.-Gen.  687. 


[Sbo.  1  concluded.  [G]  Switches  and  can  to  be  famished  bj  carriers  — 
enfcrrcemeht.]  Any  common  oarrier  subject  to  the  provisions  of  this  Act, 
upon  application  of  any  lateral,  branch  line  of  railroad,  or  of  any  shipper 
tendering  interstate  traffic  for  transportation,  shall  construct,  maintain, 
and  operate  upon  reasonable  terms  a  switch  connection  with  any  such 
lateral,  b^^ch  line  of  railroad,  or  private  side  track  which  may  be  con* 
structed  to  connect  with  its  railroad,  where  such  connection  is  reasonably 
practicable  and  can  be  put  in  with  safety  and  will  furnish  sufficient  busi- 
ness to  justify  the  construction  and  maintenance  of  the  same;  and  shall 
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furnish  cars  for  the  movement  of  such  traffic  to  the  best  of  its  ability  with- 
out discrimination  in  favor  of  or  against  any  such  shipper.  If  any  com- 
mon carrier  shall  fail  to  install  and  operate  any  such  switch  or  connection 
as  aforesaid,  on  application  therefor  in  writing  by  any  shipper  or  owner  of 
such  lateral,  branch  line  of  railroad,  such  shipper  or  owner  of  such  lateral, 
branch  line  of  railroad  may  make  complaint  to  the  commission,  as  provided 
in  section  thirteen  of  this  Act,  and  the  commission  shall  hear  and  investi- 
gate the  same  and  shall  determine  as  to  the  safety  and  practicability  thereof 
and  justification  and  reasonable  compensation  therefor,  and  the  commission 
may  make  an  order,  as  provided  in  section  fifteen  of  this  Act,  directing  the 
common  carrier  to  comply  with  the  provisions  of  this  section  in  accordance 
with  such  order,  and  such  jorder  shall  be  enforced  as  hereinafter  provided 
for  the  enforcement  of  all  other  orders  by  the  commission,  other  than  orders 
for  the  payment  of  money.  [24  Stat.  L.  379,  as  amended  by  34  8tai.  L.  584, 
35  Stat  L.  60, 36  Stat  L.  544r-547.] 

The  forgoing  paragraphs  [A]  to  [O]  constitute  the  first  section  of  the  Interstate 
Commerce  Act  of  1887,  occasionally  known  as  the  "  Cullom  Act." 

As  originally  enacted  the  Act  contained  twenty-four  sections,  nearly  all  of  which 
•were  subsequently  amended,  and  as  so  amended  are  set  out  within  this  title,  except 
flection  23,  which  made  appropriations  and  is  omitted  as  temporary  only. 

A  new  section  16a  {infra,  p.  493)  was  added  to  follow  section  16  of  the  original  Act 
by  the  Hepburn  Act  of  June  29,  1906,  ch.  3591,  {  6.  Said  Act,  by  section  8  thereof, 
also  added  a  new  section  to  be  numbered  section  24  {infra,  p.  544)  at  the  end  of  the 
original  Act,  the  original  section  24  evidently  being  deemed  to  have  been  executed. 

A  new  section  19a  {infra,  p.  495)  was  added  to  the  original  Act  by  an  Act  of 
March  1,  1913,  ch.  92. 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  June  18,  1910, 
ch.  309,  f  7.    See  the  earlier  amendments  in  the  following  note. 

The  provisions  of  the  last  paragraph  of  this  section  did  not  appear  in  the  section  as 
originally  enacted,  but  were  nrst  added  by  the  amending  Act  of  June  29,  1906,  ch.  3591, 
f  1.  Both  the  original  section  and  said  prior  amending  Act  are  given  in  the  following 
notes. 

Sections  13  aad  15  of  this  Act  mentioned  in  this  paragraph  are  given  infra,  pp.  453, 
458. 


Switch  connection  amendment  as  creat- 
ing new  right. —  The  switch  connection 
amendment  creates  a  new  right  not  exist- 
ing outside  of  the  statute  and  was  the 
first  express  regulation  of  switching  con- 
nections attempted  by  Congress.  The  re- 
quirement is  made  subject  to  the  limita- 
tions that  the  connection  is  reasonably 
practicable,  can  be  put  in  with  safety,  and 
will  furnish  sufficient  business  to  justify 
the  construction  and  maintenance  of  the 
same.  Hocking  Val.  R.  Co.  t\  New  York 
Coal  Co.,  (C.  C.  A.  6th  Cir.  1914)  217 
Fed.  727,  132  C.  C.  A.  387. 

Purpose  of  clause. —  In  U.  S.  v.  Balti- 
more, etc.,  R.  Co.,  (C.  C.  A.  1908)  165 
Fed.  131,  91  C  C.  A.  147,  it  was  said  that 
this  clause  was  intended  to  provide  that 
shippers  located  upon  branch  or  lateral 
tines  shall  be  accorded  the  same  kind  of 
treatment  that  was  furnished  to  those 
whose  mines  were  located  on  the  main 
line  of  the  carrier.  U.  S.  v,  Baltimore, 
'  etc.,  R.  Co.,  (C.  C.  A.  1908)  165  Fed. 
113,  91  C.  C.  A.  147. 

The  words  "lateral,  hrandi  line"  do 
not  refer  to  what  the  applicant  may  be- 
come or  be  made  by  order  of  the  commis- 
sion but  to  what  it  already  is  when  it 
applies.     The  power   of   the  commission 


does  not  extend  to  ordering  a  connection 
wherever  it  sees  fit,  but  is  limited  to  a 
certain  and  somewhat  narrow  class  of 
lines.  The  most  obvious  examples  of 
such  lines  are  those  that  are  dependent 
up<»i  and  incident  to  the  main  line  — 
feeders  such  as  may  be  built  from  mines 
or  forests  to  bring  coal,  ore  or  lumber  to 
the  main  line  for  shipment.  U.  S.  «. 
Baltimore,  etc.,  R.  Co.,  (1912)  226  U.  S. 
14,  33  S.  Ct.  5,  57  U.  S.  (U  ed.)  104, 
affirming  (Com.  C.  1912)   195  Fed.  962. 

Ezdasiveness  of  remedy  provided  fox 
▼ioUtton. —  The  remedv  given  by  this 
section,  on  oomplaint  by  the  skipper  to 
the  Interstate  Commerce  Commission, 
when  an  interstate  railway  carrier  re- 
fuses to  establish  a  switch  connectioD 
with  a  lateral  branch  line,  is  exclusive, 
and  the  general  powers  given  by  other 
sections  m  the  statute  cannot  be  deemed 
to  authorize  a  complaint  to  the  eonunis- 
sion  by  the  lateral  branch  railway  oom- 
pany.  Interstate  Conmierce  Commission 
V,  Delaware,  etc.,  R.  Co.,  (1910)  216  U. 
S.  531,  30  8.  Ct.  415,  54  U.  S.  (L.  ed.) 
605,  affirming  (S.  D.  N.  Y.  1908)  166 
Fed.  498. 

Bffect  on  state  statutes. —  In  Chicago, 
etc.,  R.  Co.  V.  State,    (Okla.   1916)    157 


INTERSTATE  COMMERCE 


869 


Pac.  1039,  H  was  held  that  this  section 
conferring  jurisdiction  upon  the  Inter- 
state Commerce  Commission  to  require 
switch  connections  to  be  made  with  any 
lateral  branch  line  of  railroad  or  private 
side  track,  where  such  connection  is 
reasonably  practicable  and  will  furnish 
sufficient  business  of  an  interstate  char- 
acter to  justify  the  same,  did  not  deprive 
the  corporation  commission  of  Oklahoma 
of  jurisdiction  to  require  switch  connec- 
tion to  be  made  with  a  private  side  track 
or  spur,  where  the  business  of  an  intra- 
state character  was  sufficient  to  warrant 


the  making  of  such  an  order,  under  sec- 
tion 33,  art.  9,  of  the  state  constitution, 
which  authorizes  the  corporation  com- 
mission, when  the  owner  of  any  industry 
near  or  within  a  reasonable  distance  of 
any  track  at  his  own  expense  has  con- 
structed a  switch  leading  from  such  rail- 
road to  such  industry  to  require  such 
railroad  to  furnish  the  switch  stand  and 
frog  and  other  necessary  material  for 
making  connection  with  such  side  track 
or  spur  under  such  reasonable  terms, 
oonditions  and  regulations,  as  the  com- 
mission may  prescribe. 


As  originally  enacted  the  first  section  of  this  Act  was  as  follows: 

**  That  the  provisions  of  this  act  shall  apply  to  any  common  carrier  or  carriers 
engaged  in  the  transportation  of  passengers  or  property  wholly  by  railroad,  or  partly 
by  railroad  and  partly  by  water  when  both  are  used,  under  a  common  control,  manage- 
ment, or  arrangement,  for  a  continuous  carriage  or  shipment,  from  one  State  or 
Territory  of  the  United  States,  or  the  District  of  Colimibia,  to  any  other  State  or  Ter- 
ritory of  the  United  States,  or  the  District  of  Columbia,  or  from  any  place  in  the 
United  States  to  an  adjacent  foreign  country,  or  from  any  place  in  the  United  States 
through  a  foreign  country  to  any  other  place  in  the  United  States,  and  also  to  the 
transportation  in  like  manner  of  property  shipped  from  any  place  in  the  United  States 
to  a  foreign  country  and  carried  from  such  place  to  a  port  of  transshipment,  or  shipped 
from  a  foreign  country  to  any  place  in  the  United  States  and  carried  to  such  place 
from  a  port  of  entry  either  in  the  United  States  or  an  adjacent  foreign  country :  Pro- 
vided, however.  That  the  provisions  of  this  act  shall  not  apply  to  the  transportation 
of  passengers  or  property,  or  to  the  receiving,  delivering,  storage,  or  handling  of  prop- 
erty, wholly  within  one  State,  and  not  shipped  to  or  from  a  foreign  country  from  or  to 
any  State  or  Territory  as  aforesaid. 

"  The  term  '  railroad '  as  used  in  this  act  shall  include  all  bridges  and  ferries  used 
or  operated  in  connection  with  any  railroad,  and  also  all  the  road  in  use  by  any  cor- 
poration operating  a  railroad,  whether  owned  or  operated  under  a  contract,  agreement, 
or  lease;  and  the  term  'transportation'  shall  include  all  instrumentalities  of  ship- 
ment or  carriage. 

"  All  charges  made  for  any  service  rendered  or  to  be  rendered  in  the  transportation 
of  passengers  or  property  as  aforesaid,  or  in  connection  therewith,  or  for  the  receiving, 
delivering,  storage,  or  handling  of  such  property,  shall  be  reasonable  and  just;  and 
every  unjust  and  unreasonable  charge  for  sucn  service  is  prohibited  and  declared  to  be 
unlawful."    [24  Stat.  L,  57P.] 

It  was  amended  by  the  Hepburn  Act  of  June  29,  1906,  ch.  3591,  |  1,  to  read  as 
follows : 

"  Sec.  1.  That  the  provisions  of  this  Act  shall  'applv  to  any  corporation  or  any 
person  or  persons  engaged  in  the  transportation  of  oil  or  other  commodity,  except 
water  and  except  natural  or  artificial  gas,  by  means  of  pipe  lines,  or  partly  by  pipe 
lines  and  partly  bv  railroad,  or  partly  b^  pipe  lines  and  partly  by  water,  who  shall  be 
considered  and  held  to  be  common  carriers  within  the  meaning  and  purposes  of  this 
Act,  and  to  any  common  carrier  or  carriers  engaged  in  the  transportation  of  passengers 
or  property  wholly  by  railroad  (or  partly  by  railroad  and  partly  by  water  when  both 
are  used  under  a  common  control,  management,  or  arrangement  for  a  continuous  car- 
riage or  shipment),  from  one  State  or  Territory  of  the  United  States,  or  the  District 
of  Columbia,  to  any  other  State  or  Territory  of  the  United  States,  or  the  District  of 
Columbia,  or  from  one  place  in  a  Territory  to  another  place  in  the  same  Territory,  or 
from  any  place  in  the  United  States  to  an  adjacent  foreign  country,  or  from  any 
place  in  the  United  States  through  a  foreign  country  to  any  other  place  in  the  United 
State,  and  also  to  the  transportation  in  like  manner  of  property  shipped  from  any 
place  in  the  United  States  to  a  foreign  country  and  carried  from  such  place  to  a  port 
of  transshipment,  or  shipped  from  a  foreign  country  to  anjr  place  in  the  I -nited  States 
and  carriea  to  such  place  from  a  port  of  entry  either  m  the  United  States  or  an 
adjacent  foreign  country:  Provided,  however.  That  the  provisions  of  this  Act  shall 
not  apply  to  the  transportation  of  passengers  or  property,  or  to  the  receiving,  deliver- 
ing, storage,  or  handling  of  property  wholly  within  one  State  and  not  shipped  to  or  from 
a  foreign  coimtry  from  or  to  any  State  or  Territory  as  aforesaid. 

"  The  term  '  common  carrier '  as  used  in  this  Act  Shall  include  express  companies  and 
sleeping  car  companies.  The  term  'railroad,'  as  nsed  in  this  Act,  shall  include  all 
bridges  and  ferries  used  or  operated  in  connection  ^ith  any  railroad,  and  also  all  the 
road  in  use  by  any  corporation  operating  a  railroad,  whether  owned  or  operated  under 
a  contract,  agreement,  or  lease,  and  shall  also  include  all  switches,  spurs,  tracks,  and 
4  F.  8.  A.—  13 
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terminal  facilitiea  of  every  kind  used  or  necessarr  in  the  transportation  ol  the  persona 
or  property  designated  herein,  and  also  all  freight  depots,  yards,  and  grounds  used  or 
necessary  in  the  transportation  or  delivery  of  any  of  said  property;  and  the  term 
'  transportation '  shall  include  cars  and  other  vehicles  and  ail  instrumentalities  and 
facilities  of  shipment  or  carriage,  irrespective  of  ownership  or  of  any  contract,  express 
or  implied,  for  the  use  thereof  and  all  services  in  connection  vrith  the  receipt,  delivery, 
elevation,  and  transfer  in  transit,  ventilation,  refrigeration  or  icing,  storage,  and 
handling  of  property  transported ;  and  it  shall  be  the  duty  of  evei^  carrier  subject  to 
the  provisions  of  this  Act  to  provide  and  furnish  such  transportation  upon  reasonable 
request  therefor  and  to  establish  through  routes  and  just  and  reasonable  rates  applicable 
thereto. 

''All  charges  made  for  any  service  rendered  or  to  be  rendered  in  the  transiK>rtation 
of  passengers  or  property  as  aforesaid,  or  in  connection  therewith,  shall  be  just  and 
reasonable;  and  every  unjust  and  unreasonable  charge  for  such  service  or  any  part 
thereof  is  prohibited  and  declared  to  be  xmlawful. 

"  No  common  carrier  subject  to  the  provisions  of  this  Act,  shall,  after  January  first, 
nineteen  hundred  and  seven,  directly  or  indirectly,  issue  or  give  any  interstate  free 
ticket,  free  pass,  or  free  transportation  for  passengers,  except  to  its  employees  and  their 
families,  its  officers,  agents,  surgeons,  physicians,  and  attorneys  at  law;  to  ministers 
of  religion,  traveling  secretaries  of  railroad  Young  Men's  Christian  Associations, 
inmates  of  hospitals  and  charitable  and  eleemosynary  institutions,  and  persons  exclu- 
sively engaged  in  charitable  and  eleemosynary  work;  to  indigent,  destitute  and  home- 
less persons,  and  to  such  persons  when  transports  by  charitable  societies  or  hospitals, 
and  the  necessary  agents  employed  in  such  transportation ;  to  inmates  of  the  National 
Homes  or  State  Homes  for  Disabled  Volunteer  Soldiers,  and  of  Soldiers'  and  Sailors' 
Homes,  including  those  about  to  enter  and  those  returning  home  after  discharge  and 
board  of  managers  of  such  Homes;  to  necessary  care  takers  of  live  stock,  poultry,  and 
fruit;  to  employees  on  sleeping  cars,  express  cars,  and  to  linemen  of  telegraph  and 
telephone  companies;  to  Railway  Mail  Service  employees,  post-office  inspectors,  customs 
inspectors  and  immigration  inspectors;  to  newsboys  on  trains,  baggage  agents,  wit- 
nesses attending  any  legal  investigation  in  which  the  common  carrier  is  interested, 
persons  injured  in  wrecks  and  physicians  and  nurses  attending  such  persons:  Pro' 
videdf  That  this  provision  shall  not  be  construed  to  prohibit  the  interchange  of  passes 
for  the  officers,  agents,  and  employees  of  common  carriers,  and  their  families;  nor  to 
prohibit  any  common  carrier  from  carrying  passengers  free  with  the  object  of  pro- 
viding relief  in  cases  of  general  epidemic,  pestilence,  or  other  calamitous  visitation. 
Any  common  carrier  violating  this  provision  shall  be  deemed  guilty  of  a  misdemeanor 
and  for  each  oiTense,  on  conviction,  shall  pay  to  the  United  States  a  penalty  of  not 
less  than  one  himdred  dollars  nor  more  than  two  thousand  dollars,  and  any  person, 
other  than  the  persons  excepted  in  this  provision,  who  uses  any  such  interstate  free 
ticket,  free  pass,  or  free  transportation,  shall  be  subject  to  a  like  penalty.  Jurisdiction 
of  offenses  under  this  provision  shall  be  the  same  as  that  provided  for  offenses  in  an 
Act  entitled  'An  Act  to  further  regulate  commerce  with  foreign  nations  and  among 
the  States,'  approved  February  nineteenth,  nineteen  hundred  and  three,  and  any  amend- 
ment thereof. 

"  From  and  after  May  first,  nineteen  hundred  and  eight,  it  shall  be  unlawful  for 
any  railroad  company  to  transport  from  any  State,  Territory,  or  the  District  of 
Columbia,  to  any  other  State,  Territory,  or  the  District  of  Columbia,  or  to  any 
foreign  country,  any  article  or  commodity,  other  than  timber  and  the  manufac- 
tured products  thereof,  manufactured,  mined,  or  produced  by  it,  or  under  its 
authority,  or  which  it  may  own  in  whole,  or  in  part,  or  in  which  it  may  have 
any  interest  direct  or  indirect  except  such  articles  or  commodities  as  may  be 
necessary  and  intended  for  its  use  in  the  conduct  of  its  business  as  a  common  carrier. 
Any  common  carrier  subject  to  the  provisions  .of  this  Act,  upon  application  of  any 
lateral,  branch  line  of  railroad,  or  of  any  shipper  tendering  interstate  traffic  for 
transportation,  shall  construct,  maintain,  and  operate  upon  reasonable  terms  a  switch 
connection  with  any  such  lateral,  branch  line  of  railroad,  or  private  side  track  which 
may  be  constructed  to  connect  with  its  railroad,  where  such  connection  is  reasonably 
practicable  and  can  be  put  in  with  safety  and  will  furnish  sufficient  business  to  justify 
the  construction  and  maintenance  of  the  same;  and  shall  furnish  cars  for  the  move- 
ment of  such  traffic  to  the  best  of  its  ability  without  discrimination  in  favor  of  or 
against  any  such  shipper.  If  any  common  carrier  shall  fail  to  install  and  operate 
any  such  switch  or  connection  as  aforesaid,  on  application  therefor  in  writing  by  any 
Hhipper,  such  shipper  may  make  complaint  to  the  Commission,  as  provided  in  section 
thirteen  of  this  Act,  and  the  Commission  shall  hear  and  investigate  the  same  and  shall 
determine  as  to  the  safety  and  practicability  thereof  and  justification  and  reasonable 
compensation  therefor  an4  the  Commission  may  make  an  order,  as  provided  in  section 
fifteen  of  this  Act,  directing  the  common  carrier  to  comply  with  the  provisions  of  this 
section  in  accordance  with  such  order,  and  such  order,  shall  be  enforced  as  hereinafter 
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provided  for  the  enforcement  of  aU  other  orders  by  the  Commission,  other  than  orders 
for  the  payment  of  money."    [S4  Stat.  L,  584.] 

As  to  the  effect  on  pending  causes^  and  the  time  of  taking  effect  of  said  amending 
Act  of  June  29,  1906,  en.  3591,  see  sections  9  and  10  of  said  Act,  infra,  p.  568,  and  the 
notes  thereto. 

By  an  Act  of  April  13,  1908,  eh.  143,  the  fourth  paragraph  of  the  foregoing  amending 
Act  of  June  29,  1906,  ch.  3591,  rcdating  to  free  passes  and  transportation,  was  amended 
to  read  as  follows: 

''No  common  carrier  subject  to  the  provisions  of  this  Act  shall,  after  January  first, 
nineteen  hundred  and  seven,  directly  or  indirectly,  issue  or  give  any  interstate  free 
ticket,  free  pass,  or  free  transportation  for  passengers,  except  to  its  employees  and 
their  families,  its  officers,  agents,  surgeons,  physicians,  and  attorneys  at  law;  to 
ministers  of  religion,  traveling  secretaries  of  railroad  Young  Men's  Christian  Associa- 
tions, inmates  of  hospitals  and  charitable  and  eleemosynary  institutions,  and  persons 
exclusively  engaged  in  charitable  and  eleemosynary  work;  to  indigent,  destitute,  and 
homeless  persons,  and  to  such  persons  when  transported  by  charitable  societies  or  hos- 

Sitals,  and  the  necessary  agents  employed  in  such  transportation;  to  inmates  of  the 
rational  Homes  or  State  ^mes  for  Disabled  Volunteer  Soldiers,  and  of  Soldiers'  and 
Sailors'  Homes,  including  those  about  to  enter  and  those  returning  home  after  discharge 
jmd  boards  of  managers  of  such  Homes;  to  necessary  care  takers  of  live  stock,  poultry, 
and  fruit;  to  employees  on  sleeping  cars,  express  dars,  and  to  linemen  of  telegraph 
and  telephone  companies;  to  railway  mail  service  employees,  post-office  inspectors^ 
enstoms  inspectors,  and  immigration  inspectors;  to  newsboys  on  trains,  baggage  agents, 
"Witnesses  attending  any  legal  investigation  in  which  the  common  carrier  is  interested, 
persons  injured  in  wrecks  and  physicians  and  nurses  attending  such  persons:  Pro- 
vided, That  this  provision  shall  not  be  construed  to  prohibit  the  interchange  of  passes 
for  the  officers,  agents,  and  employees  of  common  carriers,  and  their  families;  nor  to 
prohibit  any  common  carrier  from  carrying  passengers  free  with  the  object  of  providing 
relief  in  cases  of  general  epidemic,  pestilence,  or  other  calamitous  visitation :  Provided 
further.  That  the  term  '  employees  'as  used  in  this  paragraph  shall  include  furloughed, 
pensioned,  and  superannuated  employees,  persons  who  have  become  disabled  or  infirm 
in  the  service  of  any  such  common  carrier,  and  the  remains  of  a  person  killed  in  the 
employment  of  a  carrier  and  ex-employees  traveling  for  the  purpose  of  entering  the 
service  of  any  such  common  carrier ;  and  the  term  '  families '  as  used  in  this  pUragraph 
shall  include  the  families  of  those  persons  named  in  this  proviso,  also  the  families  of 
persons  killed  while  in  the  service  of  any  such  common  carrier.  Any  common  carrier 
Tiolating  this  provision  shall  be  deemed  guilty  of  a  misdemeanor  and  for  each  offense, 
on  conviction,  shall  pay  to  the  United  States  a  penalty  of  not  less  than  one  hundred 
dollars  nor  more  than  two  thousand  dollars,  and  any  person,  other  than  the  persons 
excepted  in  this  provision,  who  uses  any  such  interstate  free  ticket,  free  pass,  or  free 
transportation  shall  be  subject  to  a  like  penalty.  Jurisdiction  of  offenses  under  this 
provision  shall  be  the  same  as  that  provided  for  offenses  in  an  Act  entitled  'An  Act  to 
further  regulate  commerce  with  foreign  nations  and  among  the  States,'  approved 
February  nineteenth,  nineteen  hundred  and  three,  and  any  amendment  thereof."  [S5 
8 tat.  L.  60.] 

Sec.  2.  [Special  rates^  rebates^  ate.^  prohibited.]  That  if  any  common 
carrier  subject  to  the  provisions  of  this  act  shall,  directly  or  indirectly,  by 
any  special  rate,  rebate,  drawback,  or  other  device,  charge,  demand,  collect, 
or  receive  from  any  person  or  persons  a  greater  or  less  comjiensation  for 
any  service  rendered,  or  to  be  rendered,  in  the  transportation  of  passengers 
or  property,  subject  to  the  provisions  of  this  act,  than  it  charges,  demands, 
collects,  or  receives  from  any  other  person  or  persons  for  doing  for  him  or 
them  a  like  and  contemporaneous  service  in  the  transportation  of  a  like  kind 
of  trafSc  under  substantially  similar  circumstances  and  conditions,  such 
common  carrier  shall  be  deemed  guilty  of  unjust  discrimination  which  is 
hereby  prohibited  and  declared  to  be  unlawful.    [24  Stat,  L,  379.] 

By  the  Army  Appropriation  Act  of  Aug.  29,  1916,  it  was  provided  that  nothing  in  the 
Interstate  Commerce  Act  or  the  amendments  thereto  should  be  construed  to  prohibit 
any  common  carrier  from  giving  reduced  rates  for  members  of  the  National  Guard 
organizations  traveling  to  and  from  joint  encampments  with  the  Regular  Army.  See 
Pamph.  Supp.  No.  8  Fed.  Stat.  Ann.  284;  1918  Supp.  Fed.  Stat.  Ann. 
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I.  Source,  purpose  and  effect  on  com- 
mon law,  372. 
II.  Construction  and  scope,  372. 
III.  Unjust  discrimination,  373. 

1.  In  general,  373. 

2.  What  constitutes,  378. 

3.  Keasonable  charge,  376. 

4.  Similarity    of    circumstances 

and  conditions,  376. 
6.  By  whom  determined,  377. 
6.  Effect  on  contracts,  378. 
IV.  Rebates,  378. 
V.  Damages  for  violations,  379. 

i.  soubcb,  pusposk  and  effect  oit 
Common  Law 

Source. —  This  section  is  modeled  on 
section  90,  known  as  the  ''equality 
clause,"  of  the  English  Act  of  1845. 
Texas,  etc.,  R.  Co.  p.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S. 
197,  16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940. 

Purpose. —  The  purpose  of  this  section 
is  to  enforce  equality  between  shippers 
over  the  same  line,  and  to  prohibit 
any  rebate  or  other  device  by  which 
two  shippers,  shipping  over  the  same  line, 
the  same  distance,  imder  the  same  cir- 
cumstances of  carriage,  are  compelled  to 
pay  different  prices  therefor.  Texas,  etc., 
K.  Co.  i;.  Interstate  Conmnerce  Commis- 
sion, (1896)  162  U.  S.  197,  16  S.  Ct. 
666,  40  U.  S.  (L.  ed.)  940;  Wight  v.  U. 
S.,  (1897)  167  U.  S.  612,  17  S.  Ct.  822, 
42  U.  S.  (L.  ed.)  258;  Interstate  Com- 
merce Commission  v,  Alabama  Midland  R. 
Co.,  (1897)  168  U.  a  144,  18  S.  Ct  45, 
42  U.  S.  (L.  ed.)  414;  Kinnavey  v. 
Terminal  R.  Assoc.,  (1897)  81  Fed.  804; 
Interstate  Commerce  Commission  f. 
Western,  etc.,  R.  Co.,  (1898)  88  Fed.  186; 
Raleigh,  etc.,  R.  Co.  v,  Swanson,  (1897) 
102  Ga.  754,  28  S.  K  601,  39  L.  R.  A. 
276. 

The  design  and  effect  of  this  section  is 
not  onl^  to  compel  interstate  carriers  to 
give  fair  and  equal  treatment  to  all  ship- 
pers, without  distinction  or  favor,  but 
also  to  provide  for  such  publicity  in  the 
matter  that  all  may  know  certainly  that 
they  are  receiving  the  benefits  of  the  law. 
Zoller  Hop  Co.  v.  Southern  Pac.  Co., 
(1914)   72  Ore.  262,  143  Pac.  931. 

Effect  on  common  law. —  Prior  to  the 
passage  of  the  Act  to  regulate  commerce, 
carriers  fixed  their  interstate  rates  free 
from  the  actual  exertion  of  federal  con- 
trol; and  under  this  Act  as  it  stood  until 
the  amendment  of  June  29,  1906,  34  Stat. 
584,  c.  3591,  the  Interstate  (Commerce 
Commission  had  no  power  to  prescribe 
interstate  rates.  Interstate  Commerce 
Commissi<m  v.  Cincinnati,  etc.,  R.  Co., 
(1897)  167  U.  S.  479,  511,  17  S.  Ct.  896, 
42  U.  S.  (L.  ed.)  243.  The  states,  how- 
ever, had  lon^  exercised  the  power  to 
establish  maximum  rates  for  mtrastate 
transportation.  Minnenota  Rate  Casen, 
( 1913)   230  U.  S.  352,  33  S.  Ct.  729,  57 


U.  S.  (L.  ed.)   1511,  Ann.  Cas.  1916A  18, 
48  L.  R.  A.  (N.  S.)    1151. 

This  section  changes  the  common  law 
which  did  not  forbid  discrimination  in 
rates.  Interstate  Commerce  Commission 
o.  Baltimore,  etc,  R.  Co.,  (1892)  145 
U.  S.  263,  12  S.  Ct.  844,  36  U.  S.  (L.  ed.) 
699;  U.  S.  t?.  Delaware,  etc.,  R.  Co., 
(1889)  40  Fed.  101;  liundquist  v.  Grand 
Trunk  Western  R.  Co.,  (1901)  121  Fed. 
916. 

II.   CONSTBUOnON   AND   SOOPK 

Following  conBtmction  of  English  Act. 

—  The  settled  construction  of  the  equality 
clause  of  the  English  Railway  Clauses 
Consolidation  Act  of  1845,  as  forbidding 
the  charging  of  a  higher  rate  for  the  car- 
riage of  goods  for  an  intercepting  or  for- 
warding agent  than  for  others,  applies  in 
construing  the  provisions  of  this  section, 
which  were  substantially  taken  from  the 
English  statute.  Interstate  Commerce 
Commission  v.  Delaware,  etc.,  R.  Co., 
(1911)  220  U.  S.  235,  31  S.  Ct  392,  55 
U.  S.  (L.  ed.)  448. 

Effect  of  section  6. —  This  section  must 
now  be  read  in  connection  with  section  6 
(tn/ro,  p.  406)  as  amended  in  1906.  Hock- 
ing Valley  R.  Co.  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1914)  210  Fed.  735,  127  C.  C.  A. 
286. 

The  interests  of  both  shippers  and  car- 
riers must  be  considered. —  Texas,  etc.,  R. 
Co.  t7.  Interstate  Commerce  Commission, 
(1896)  162  U.  S.  197,  16  S.  Ct.  666,  40 
XJ.  S.  (L.  ed.)  940;  Interstate  Commerce 
Commission  t?.  Alabama  Midland  R.  Co., 
(C.  C.  A.  1896)  74  Fed.  715,  41  U.  S. 
App.  453,  21  C.  C.  A.  51. 

''Contemporaneous  service." — ^Under  this 
section  services  rendered  to  a  complain- 
ing and  a  favored  shipper  are  "  con- 
temporaneous"  as  long  as  the  discrim- 
inating rates  remain  in  force,  and  for  the 
purpose  of  comparison  they  need  not  be 
rendered  on  the  same  day,  nor  during  the 
same  week  or  month.  Mitchell  Coal,  etc., 
Co.  V,  Pennsylvania  R.  Co.,  (1910)  181 
Fed.  403. 

"Like  kind  of  traffic."— The  phrase 
"  like  kind  of  traffic "  means  tratAo 
similar  in  character  and  cost  of  trans- 
portation but  not  necessarilv  identically 
similar.  New  York  Board  of  Trade,  etc., 
f7.  Pennsylvania  R.  Co.,  (1891)  3  Int. 
Ck>m.  Rep.  417,  4  Int.  Com.  C.  Rep.  447. 

Forwarding  agent  as  "person."— A  for- 
warding agent  is  a  person  within  the 
meaning  of  this  section.  Interstate  Com- 
merce Commission  r.  Delaware,  etc.,  R. 
Co.,  (1911)  220  U.  S.  235,  31  S.  Ct.  392, 
56  U.  S.  (L.  ed.)  448. 

Relation  to  service  rendered. —  The  pro- 
visions of  this  section  and  sec.  3  following, 
prohibiting  unjust  discriminations  and 
undue  and  unreasonable  preferences,  have 
reference  to  the  service  rendered,  and  not 
to  the  person  of  the  sender  or  consignee. 
U.  S.  r.  Wells-Fargo  Express  Co.,  (1908) 
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161  Fed.  606,  affirmed  (1909)  212  U.  S. 
522,  29  S.  Ct.  316,  53  U.  S.  (L.  e<L) 
835. 

The  tnnsportatioii  of  persons  as  well 
as  property  is  affected  by  this  section. 
Ligon  V.  St.  Louis,  etc..  R.  Co.,  (1914) 
184  Mo.  App.  187,  168  S.  W.  647. 

A  discrimination  between  localities  or 
in  facilities  furnished  is  not,  however,  in- 
cluded. Interstate  Commerce  Commis- 
sion V.  Western,  etc.,  R.  Co.,  (1898)  88 
Fed.  186. 

Section  3  contrasted. —  Unjust  discrim- 
ination is  prohibited  by  both  this  section 
and  sec.  3  following.  This  section  relates 
to  unjust  discrimination  in  rates;  sec.  3  is 
comprehensive  enough  standing  alone  to 
include  every  form  of  imjust  discrimina- 
tion not  only  in  rates  but  also  in  the 
conveniences  and  facilities  supplied  to 
shippers  in  any  of  the  details  of  the 
carrying  service.  U.  S.  v.  Delaware,  etc., 
R.  Co.,  (1889)  40  Fed.  101. 

Violation  of  more  than  one  section  by 
one  act. —  One  act  may  violate  each  of 
the  first  four  sections.  See  Interstate 
Commerce  Commission  v.  Western,  etc., 
R.  Co.,  (C.  C.  A.  1899)  93  Fed.  83,  36 
C.  C.  A.  217. 

Authority  of  agents  of  carrier. —  No 
agent  of  any  carrier  subject  to  the  pro- 
visions of  the  Act  has  any  authority  to 
make  or  recognize  any  arrangement  for 
transportation  of  persons  or  property 
from  a  point  in  one  state  to  another  for 
other  than  the  legal  rate.  Charging  one 
person  more  or  less  than  another  is  not 
lawful.  Ligon  v.  St.  Louis,  etc.,  R.  Co., 
(1914)   184  Mo.  App.  187,  168  S.  W.  647. 

Consent  judgments  or  waiver  of  de- 
fenses.—  The  prohibitions  of  the  statute 
against  unjust  discrimination  relate  not 
only  to  inequality  of  charges  and  in- 
equality of  facilities,  but  also  to  the  giv- 
ing of  preferences  b^  means  of  consent 
judgments,  or  the  waiver  of  defenses  open 
to  the  carrier.  A.  J.  Phillips  Co.  v. 
Grand  Trunk  Western  R.  Co.,  (1915)  236 
U.  S.  662,  36  S.  Ct.  444,  69  U.  S.  (L.  ed.) 
774. 

III.  Unjust  DiscBiMiNATioif 
1.  In  General 

Only  unjust  and  unreasonable  discrim- 
inations are  made  illegal  by  this  section. 
—  Interstate  Commerce  Commission  v. 
Baltimore,  etc.,  R.  Co.,  (1892)  146  U.  S. 
263,  12  S.  Ct.  844,  36  U.  S.  (L.  ed.)  699, 
affirming  (1890)  43  Fed.  37;  Texas,  etc, 
R.  Co.  17.  Interstate  Commerce  Commis- 
sion, (1896)  162  U.  S.  197,  16  S.  Ct.  666, 
40  U.  S.  (L.  ed.)  940;  Kentucky,  etc., 
Bridge  Co.  v,  Louisville,  etc.,  R.  Co., 
(1889)   37  Fed.  567, 

All  discriminations  are  not  forbidden, 
but  only  discrimination  against  some  per- 
son, locality,  or  corporation,  made  for  the 
advantage  of  the  carrier,  or  by  receiving 
greater  or  less  compensation  from  one 
class  of  persons  than  from  another  for 


similar  services;  and  hence  a  contract  by 
a  railroad  to  maintain  rates  from  a  fac- 
tory not  exceeding,  to  competitive  points, 
the  rates  from  two  other  places,  is  not, 
on  its  face,  void  for  oiscrimination. 
Laurel  Cotton  Mills  v.  Gulf,  etc.,  R.  Co., 
(1904)  84  Miss.  339,  37  80.  134,  66 
U  R.  A.  463. 

2.  What  Con8HtwU9 

Rule  stated. —  In  order  to  constitute 
an  unjust  discrimination  under  this  sec- 
tion, the  carrier  must  charge  or  receive 
directly  from  one  person  a  greater  or  less 
compensation  than  from  another,  or  must 
accomplish  the  same  thing  indirectly  by 
means  of  a  special  rate,  rebate  or  other 
device;  but  in  either  case  it  must  be  for 
a  "like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of 
traffic,  under  substantially  similar  cir- 
cumstances and  conditions."  Interstate 
Commerce  Commission  v.  Baltimore,  etc., 
R.  Co.,  (1891)  146  U.  S.  268,  12  S.  Ct. 
844,  36  U.  6.  (L.  ed.)  699.  See  to  the 
same  edffect  U.  S.  v.  Delaware,  etc.,  R.  Co., 
(1889)  40  Fed.  101. 

By  this  section  the  carrier  is  guilty  of 
unjust  discrimination,  which  is  prohibited 
and  declared  unlawful,  if  by  any  rebate 
or  other  device  it  charges  one  person  less 
for  any  service  rendered  in  the  trans- 
portation of  property  than  it  does  an- 
other for  a  like  service.  U.  8.  v.  Chicago 
Union  Stock  Yard,  etc.,  Ck).,  (1912)  226 
U.  S.  286,  33  S.  Ct.  83,  67  U.  S.  (L.  ed.) 
22a 

But  the  offense  of  "unjust  discrimina- 
tion "  under  this  section  is  not  confined  to 
discrimination  by  means  of  some  device, 
as  by  a  special  rate,  rebate,  or  draw- 
back, but  is  committed  by  directly  giving 
different  rates  to  different  persons.  U.  S. 
V,  Tozer,   (1889)   37  Fed.  636. 

"A  conception  of  discrimination  neces- 
sarily involves  at  least  two  instances  of 
shipment,  one  of  which,  in  the  matter  of 
rates,  has  fared  better  than  the  other, 
though  both,  by  reason  of  their  simili- 
tude in  those  features  named  by  the  Act, 
should  have  fared  alike."  U.  S.  v.  Han- 
ley,  (1896)   71  Fed.  674. 

Local  and  through  rates. — ^A  through 
rate  lower  than  the  intermediate  local 
rate  does  not  constitute  unjust  discrim- 
ination. Union  Pac.  R.  Co,  v.  U.  8., 
(1886)  117  U.  S.  356,  6  S.  Ct.  772,  29 
U.  S.  (L.  ed.)  920;  Interstate  Commerce 
Commission  v.  Baltimore,  etc.,  R.  Co., 
(1892)  145  U.  S.  263,  12  8.  Ct.  844,  36 
U.  S.  (L.  ed.)  699;  Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  (1896) 
162  U.  8.  197,  16  S.  Ct.  666,  40  U.  S. 
(L.  ed.)  940;  U.  S.  v.  Tozer,  (1889)  39 
Fed.  369;  Interstate  Commerce  Commis- 
sion t?.  Baltimore,  etc.,  R  Co.,  (1890)  43 
Fed.  37.  See  also  Harris  v.  Cockermouth, 
etc.,  R.  Co.,  (1858)  1  R.  &  Can.  T.  Cas. 
97,  3  C.  B.  N.  S.  693,  91  E.  C.  L.  693; 
Hosier  v,   Caledonian  R.    Co.,    (1855)    1 
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R.  &  Can.  T.  Caa.  27,  17  Seas.  Caa.  302 
(decided  under  the  English  Traffic  Act). 

The  circumatancea  and  conditions  of 
through  traffic  are  substantially  different 
from  those  of  local  traffic.  Union  Pac. 
R.  Co.  r.  U.  S.,  (1886)  117  U.  S.  355, 
6  S.  Ct.  772,  29  U.  S.  (L.  ed.)  920; 
Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S.  197, 
16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940. 

The  mere  fact  that  in  any  particular 
case  the  disparity  between  through  and 
local  rates  was  considerable  will  not  war- 
rant the  Circuit  Court  of  Appeals  in  find- 
ing that  such  disparity  constitutes  an 
undue  discrimination,  especisdly  where 
the  disparity  was  not  complained  of  by 
any  one  affected  thereby.  Texaa,  etc.,  R. 
Co.  17.  Interstate  Commerce  Cooomission, 
(1896)  162  U.  S.  197,  16  S.  Ot  666,  40 
U.  S.  (L.  ed.)  940. 

If  the  local  rates  are  reasonable,  it 
does  not  constitute  unlawful  discrimina- 
tion for  a  carrier  to  accept  business 
from  other  carriers  on  through  rates 
which,  when  divided  among  them,  will 
give  to  an^  one  of  them  less  for  its  divi- 
sion than  its  own  local  rates.  Kentucky, 
etc.,  Bridge  Co.  v.  Louisville,  etc,  R.  Ca, 
(1889)  37  Fed.  667. 

A  connecting  carrier  operating  wholly 
within  one  state  may  carry  foreign 
through  freight  at  less  than  its  local 
rates  for  traffic  originating  upon  its  own 
line.     Chicago,  etc.,   R.   Co.  v.  Osborne, 

(1892)  62  Fed.  912,  10  U.  S.  App.  430, 
3  C.  C.  A.  347,  distinffuished  in  Cincin- 
nati, ete.,  R.  Co.  v.  Interstate  Commerce 
Commission,  (1896)  162  U.  S.  184,  16 
S.  Ct.  700,  40  U.  S.  (L.  ed.)  936. 

Passes. —  Passes  constitute  unlawful 
discrimination.  Ew  p.  Koehler,  (1887) 
31  Fed.  316  J  In  re  Charge  to  Grand  Jury, 

(1895)  66  Fed.  146. 

Party-rate  ticketa.— Party-rate  tickets 
are  not  unlawful  under  this  section. 
Interstate  Commerce  Commission  v.  Balti- 
more, etc,  R.  Co.,  (1892)  145  U.  S.  263, 
12  S.  Ct.  844,  36  U.  S.  (L.  ed.)  699, 
affirming  (1890)  43  Fed.  37,  and  foU 
lowed  in  Foster  i'.  Cleveland,  etc.,  R.  Co., 

(1893)  56  Fed.  434;  Texas,  etc.  R.  Co. 
V.      Interstate     Commerce      Commission 

(1896)  162  U.  S.  197,  16  S.  Ct.  666,  40 
U.  S.  (L.  ed.)  940;  Interstate  Commerce 
Commission  v.  Alabama  Midland  R.  Co., 

(1897)  168  U.  S.  144,  18  S.  Ct.  46,  42 
U.  S.  (L.  ed.)  414. 

The  transportation  of  ten  persons  on  a 
single  ticket  is  not  substantially  iden- 
tical with  the  transportation  of  one  per- 
son. Interstate  Commerce  Commission  v. 
Baltimore,  etc.,  R.  Co.,  (1892)  145  U.  S. 
263,  12  S.  Ct.  844,  36  U.  S.   (L.  ed.)   699. 

But  such  party-rate  tickets  must  be 
available  to  the  public  generally.  Inter- 
state Commerce  Commission  v.  Baltimore, 
etc,  R.  Co.,  (1892)  145  U.  S.  263,  12 
S.  Ct.  844,  36  U.  S.    (L.  ed.)   699. 

Adequate     consideration     for    reduced 


rates  prevents  such  rates  from  constitut- 
ing unjust  discrimination.  Interstate 
Commerce  Commission  r.  Baltimore,  etc., 
R.  Co.,  (1892)  145  U.  8.  263,  12  S.  Ct. 
844,  36  U.  S.  (L.  ed.)  699.  Interstate 
Commerce  Commission  v.  Texas,  etc.,  R. 
Co.,  (1892)  62  Fed.  187. 

Sound-trip  tickets  at  reduced  rates  do 
not  constitute  unjust  discrimination. 
Interstate  Commerce  Commission  i;.  Balti- 
more, etc,  R.  Co.,  (1892)  146  U.  6.  263, 
12  S.  Ct.  844,  36  U.  S.   (L.  ed.)   699. 

Greater  chaxi^e  to  forwarding  agents. — 
It  is  not  an  unlawful  discrimination  to 
charge  a  greater  carload  rate  upon  car- 
loads shipped  by  forwarding  agents  and 
made  up  by  combining  the  shipments  of 
several  small  shippers  than  is  charged 
for  it  carload  shipped  by  a  single  owner, 
as  the  circumstances  and  conditions  of 
the  two  shipments  are  substantially  dif- 
ferent Lundquist  v.  Grand  Trunk  West- 
ern R.  Co.,  (1901)   121  Fed.  915. 

Compressing  cotton  in  transit  in  ac- 
oordance  with  a  recognized  custom  avail- 
able to  all  shippers  does  not  constitute 
unjust  discrimination  against  shippers  at 
intermediate  points.  Cowan  v.  Bond, 
(1889)   39  Fed.  64. 

Right  of  United  States  to  party  rate 
for  transportation  of  soldiers. —  The  gov- 
ernment of  the  United  States,  in  buying 
transportation  on  a  railroad  for  its 
soldiers  in  lots  of  ten  or  more,  is  not 
entitled  to  the  benefit  of  a  reduced  ten- 
party  rate  given  bv  the  railroad  com- 
pany's schedule  to  **  theatrical,  operatic, 
or  concert  companies,  himting  and  fishing 
parties,  glee  clubs,  brass  or  string  bands, 
boat,  baseball,  polo,  or  tennis  clubs,  foot- 
ball teams,  and  other  parties  of  like  char- 
acter." Nor  does  the  refusal  to  give  it 
the  same  rates  constitute  an  imjust  dis- 
crimination against  it,  or  subject  it  to 
undue  prejudice  or  diradvantage,  in  vio- 
lation of  the  Interstate  Commerce  Act, 
where  it  is  shown  that  the  purpose  and 
effect  of  the  party  rate  given  by  the 
schedule  is  to  increase  the  companVs 
business,  and  that  tickets  sold  thereunder 
are  closely  limited  in  time,  and  are  paid 
for  in  cash  in  advance,  while  those  fur- 
nished to  the  government  are  not  so 
limited,  are  furnished  on  a  requisition, 
and  are  only  paid  for  after  indefinite 
delay,  in  the  auditing  and  allowance  of 
the  claims  by  the  War  and  Treasury  De- 
partments. In  such  case  the  conditions 
and  circumstances  under  which  the  serv- 
ice is  rendered  are  essentially  different, 
and  justify  the  making  of  different  rates. 
U.  S.  i\  Chicago,  etc.,  R.  Co.,  (1905)  127 
Fed.  785,  62  C.  C.  A.  465. 

Guaranty  of  large  amount  as  justify- 
ing reduced  rates. —  But  it  is  not  an  un- 
just discrimination  for  a  company  to 
carry  at  a  lower  rat«  in  consideration  of 
a  guaranty  of  large  qusutities  and  full 
train  locuis  at  regular  periods,  provided 
the  real  object  of  the  company  is  to  ob- 
tain a  greater  remunerative  profit  by  the 
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diminished  cost  of  carriage,  although  the 
effect  may  be  to  exclude  from  the  lower 
rate  those  shippers  who  camiot  give  such 
a  guaranty.  Interstate  Commerce  Com- 
mission t\  Texas,  etc.,  R.  Co.,  (1892)  52 
Fed.  187,  citing  Nicholson  v.  Great  West- 
em  R.  Co.,  (1868)  6  C.  B.  N.  S.  366,  94 
£.  C.  L.  360. 

'^SSregation  of  shipments  of  taiIous 
owners  for  carload  rates. — ^A  carrier  may 
not  forbid  the  aggregation  of  the  ship- 
ments of  various  owners  for  the  purpose 
of  carload  rating  in  official  classification 
territory,  or  the  combination  of  such 
shipments  by  forwarding  agents  for  that 
purpose,  where  preferences  and  discrim- 
inations forbidden  by  this  section  will 
result  from  the  earner's  action.  Inter- 
state Commerce  Commission  v,  Delaware, 
etc,  R.  Co.,  (1911)  220  U.  S.  236,  31 
S.  Ct.  392,  55  U.  6.  (L.  ed.)  448. 

Reconaignmont  charges.— An  additional 
charge  b^  a  carrier  of  two  cents  per  hun- 
dred weight  for  the  privilege  of  recon- 
signing  hay  at  East  6t.  Louis,  originating 
in  northwestern  territory  and  shipped 
into  southeastern  territory,  was  held  to 
be  excessive,  within  section  1,  prohibiting 
excessive  rates,  and  thereby  produced  an 
unjust  discrimination,  in  violation  of  this 
section  and  sec.  3  following.  Southern 
R.  Co.  V,  St.  Louis  Hay,  etc.,  Co.,  (CCA. 
1907)    163  Fed.  728,  82  C  C  A.  614. 

Allowance  for  trackage  of  shipper. — 
The  allowance  by  a  railroad  company  to 
certain  eoal  companies  shipping  over  its 
line  of  a  stated  sum  per  ton,  ostensibly 
for  the  use  of  trackage  owned  by  such 
companies  and  the  service  of  their  own 
locomotives  in  hauling  cars  thereon,  from 
the  rate  charged  plaintiff,  which  was  also 
a  shipper  in  the  same  district  under 
similar  circumstances,  was  held  to  be  an 
unlawful  discrimination.  Mitchell  Coal, 
etc.,  Co.  V.  Pennsylvania  R.  Co.,  (1910) 
181  Fed.  403. 

Discrimination  between  oil  shipments 
In  barrels  and  tank  cars. —  In  Penn  Refin- 
ing Co.  V.  Western  New  York,  etc.,  R.  Co., 
(1908)  208  U.  a  208,  28  S.  Ct.  268,  52 
U.  S.  (L.  ed.)  456,  affWming  (CCA. 
3d  Cir.  1905)  137  Fed.  343,  70  C  C.  A. 
23,  it  was  held  that  railroads  could  not 
be  charged  with  discriminating  against 
shippers  of  oil  in  barrels  from  the  Penn- 
sylvania oil  fields  to  Perth  Amboy,  New  ' 
Jersey,  because  they  charge  for  the  barrel 
package  without  making  a  corresponding 
charge  upon  shipment  in  tank  cars 
own^  by  those  shippers  who  can  afford 
to  build  and  furnish  them,  the  carriers 
having  none  of  their  own,  where  the 
transportation  by  tank  cars  is  more 
remunerative  to  the  carriers  than  the 
transportation  by  barrds,  and  the  barrel 
shippers  have  made  no  demand  for  tank 
cars,  and  cannot  use  them  economically 
for  shipments  to  Perth  Amboy,  on  account 
of  the  lack  of  facilities  for  unloading  at 
that  point. 


Sale  and  delivery  of  goods  by  carrier. — 
An  interstate  carrier,  not  empowered  by 
its  charter  or  by  any  legislation  existing 
at  the  time  of  the  adoption  of  this  Act  to 
mine  and  market  coal,  violates  the  man- 
date of  the  Act  respecting  the  mainte- 
nance of  published  rates,  and  its  pro- 
hibitions against  undue  preferences  and 
discriminations,  by  stipulating  to  sell  and 
transport  coal  at  an  agreed  price,  in- 
sufficient to  yield  its  published  freight 
rates  after  deducting  the  cost  of  purchase 
and  delivery.  New  York,  etc.,  R.  Co.  r. 
Interstate  Commerce  Commission,  (1906) 
200  U.  S.  361,  26  S.  Ct.  272,  50  U.  S. 
(L.  ed.)  616,  wherein  the  court  said: 
**That  a  carrier  engaged  in  interstate 
commerce  becomes  subject  as  to  such  com- 
merce to  the  commands  of  the  statute, 
and  may  not  set  its  provisions  at  naught 
whatever  otherwise  may  be  its  ]power 
when  carrying  on  commerce  not  inter- 
state in  character,  cannot  in  reason  be 
denied.  Now,  in  view  of  the  positive 
command  of  the  second  section  of  the  Act 
that  no  departure  from  the  published 
rate  shall  be  made  'directly  or  indi- 
rectly,' how  can  it  in  reason  be  held  that 
a  carrier  may  take  itself  from  out  the 
statute  in  every  case  by  simply  electing 
to  be  a  dealer  and  transport  a  commodity 
in  that  character?  For,  of  course,  if  a 
earner  has  a  right  to  disregard  the  pub- 
lished rates  by  resorting  to  a  particular 
form  of  dealing,  it  must  follow  that  there 
is  no  obligation  on  the  part  of  a  carrier 
to  adhere  to  the  rates,  oecause  doing  so 
is  merely  voluntary.     The  all-embracing 

Srohibition  against  either  directly  or  in- 
irectly  charging  less  than  the  published 
rates  shows  that  the  purpose  of  the  stat- 
ute was  to  make  the  prohibition  ap- 
plicable to  every  method  of  dealing  by  a 
carrier  by  which  the  forbidden  result 
could  be  brought  about.  If  the  public 
purpose  which  the  statute  was  intended 
to  accomplish  be  borne  in  mind,  its  mean- 
ing becomes,  if  possible,  clearer.  What 
was  that  purpose?  It  was  to  compel  the 
carrier,  as  a  public  agent,  to  give  equal 
treatment  to  all.  Now  if,  by  the  mere 
fact  of  purchasing  and  selling  mer- 
chandise to  be  transported,  a  carrier  is 
endowed  with  the  power  of  disregarding 
the  published  rate,  it  becomes  apparent 
that  the  carrier  possesses  the  right  to 
treat  the  owners  of  like  commodities  by 
entirelv  different  rules.  That  is  to  say, 
the  existence  of  such  a  power  in  its  es- 
sence would  enable  a  carrier,  if  it  chose 
to  do  so,  to  select  the  favored  persons 
from  whom  he  would  buy,  and  the  favored 
persons  to  whom  he  would  sell,  thus  giv- 
ing such  persons  an  advantage  over  every 
other,  and  leading  to  a  monopolization  in 
the    hands    of    such    persons    of    all    the 

Sroducts  as  to  which  the  carrier  chose  to 
eal.  Indeed,  the  inevitable  result  of  the 
possession  of  such  a  right  by  a  carrier 
would   be   to   enable   it,   if   it   chose   to 


376 


4  FED.  STAT.  ANN.  (2d  Ed.) 


exercise  the  power,  to  ooncentrate  in  its 
own  hands  the  products  wliich  were  h^d 
lor  shipment  along  its  line,  and  to  make 
it,  therefore,  the  sole  purchaser  thereof 
and  the  sole  seller  at  the  place  where  the 
products  were  to  be  marketed;  in  other 
words,  to  create  an  absolute  monopoly. 
To  illustrate:  If  a  carrier  maj,  by  be- 
coming a  dealer,  buy  property  for  trans- 
portation to  a  market  and  eliminate  the 
cost  of  transportation  to  such  market,  a 
faculty  possessed  by  no  other  owner  of 
the  commodity,  it  must  result  that  the 
carrier  would  be  in  a  position  where  no 
other  person  could  ship  the  commodity 
on  equal  terms  with  the  carrier  in  its 
capacity  of  dealer.  No  other  person  own- 
ing the  commodity  being  thus  able  to  ship 
on  equal  terms,  it  would  result  that  the 
owners  of  such  commodity  would  not  be 
able  to  ship,  but  would  be  compelled  to 
sell  to  the  carrier.  And  as,  bv  the  de- 
parture from  the  tariff  rates,  the  person 
to  whom  the  carrier  might  elect  to  sell 
would  be  able  to  buy  at  a  price  less  than 
any  other  person  could  sell  for,  it  would 
follow  that  such  person,  so  selected  by 
the  carrier,  would  have  a  monopoly  in 
the  market  to  which  the  goods  were  trans- 
ported." 

3.  Reasonable  Charge 

A  charge  may  be  perfectly  reasonable 
under  section  1  of  the  Act,  and  yet  create 
an  unjust  discrimination  under  this  seo- 
tion.  Interstate  Commerce  Commission  v. 
Baltimore,  etc.,  R  Co.,  (1892)  146  U.  S. 
263,  12  S.  Ct.  844,  36  U.  S.  ( L.  ed. )  699. 
See  also  Ckeat  Western  R.  Co.  v.  Sutton, 
(1868)  L.  R  4  H.  L.  226,  decided  under 
a  similar  provision  in  the  English  statute. 

"The  reasonableness  or  justice  of  the 
charge  which  is  the  subject  of  section  1 
of  the  Act  is  not  necessarily  involved  in 
determining  the  unjust  discrimination 
which  is  the  subject  matter  of  section  2. 
The  charge  made  for  transporting  freight 
may  be  entirely  reasonable,  and  &e  plain- 
tiff may  have  no  occasion  to  complain  of 
the  intrinsic  value  of  the  services  ren- 
dered, but  may  be  injuriously  affected  by 
advantages  given  his  competitors  in  rates 
of  freight.  A  shipper  of  interstate  com- 
merce IB  generally  a  dealer  in  such  com- 
merce; and  it  is  as  important  for  him,  in 
the  race  of  competition,  that  his  com- 
petitors get  no  advantage  in  freight  rates, 
as  it  is  that  he  himself  pay  only  reason- 
able charges  for  his  own  shipments.  The 
second  section  of  the  Act  aims  to  secure 
equality  in  rates  of  all  shippers  similarly 
situated,  and  any  favoritism  in  this  par- 
ticular is  declared  to  be  unlawful."  Kin- 
navey  v.  Terminal  R  Assn.,  (1897)  81 
Fed.  804. 

4.    Bimilarity  of  Circumetances  and 
Conditiona 

In  general. —  Discriminations  are  not 
unlawful  unless  the  circumstances  and 
conditions    are    similar.     Atchison,    etc.^ 


R  Co.  V,  Denver,  etc.,  R  Co.,  (1883)  110 
U.  S.  667,  4  S.  a.  185,  28  U.  S.  (L.  ed.) 
291;  Interstate  Commerce  Commissicm  v. 
Baltimore,  etc,  R  Co.,  (1892)  145  U.  S. 
263,  12  S.  Ct.  844,  36  U.  S.  (L.  ed.)  699, 
affirming  (1890)  43  Fed.  37;  Texas,  etc., 
B.  Co.  «.  Interstate  Commerce  Commis- 
sion, (1896)  162  U.  S.  197,  16  S.  Ct 
666,  40  U.  S.  (L.  ed.)  940;  Cowan  v. 
Bond,  (1889)  39  Fed.  54;  U.  S.  v,  Tozer, 
(1889)  39  Fed.  369;  U.  S.  v,  Egan, 
(1891)  47  Fed.  112;  Interstate  Commerce 
Commission  r.  Alabama  Midland  R.  Co., 
(C.  C.  A.  1896)  74  Fed.  715,  41  U.  S. 
App.  453,  21  C.  C.  A.  51,  affirmed  (1897) 
168  U.  S.  144,  18  S.  Ct.  45,  42  U.  S.  (L. 
ed.)  414;  Gulf,  etc.,  R  Co.  V.  Miami 
Steamship  Co.,  (C.  C.  A.  1898)  86  Fed. 
407,  52  U.  8.  App.  732,  30  C.  C.  A.  142. 

''  E<iuality  and  uniformity  of  rate,  dis- 
associated from  considerations  of  the 
time,  kind,  and  circumstances  of  the 
transaction,  is,  therefore,  not  the  object 
aimed  at.  The  object  of  the  statute  is  to 
prevent  one  shipper  from  getting  the  ad- 
vantage over  his  competitor  in  the  matter 
of  rates  odIj  where  they  both  make  sub- 
stantially a  like  offering  to  the  carrier. 
There  can,  therefore,  be  no  conviction 
under  this  section  until  it  is  alleged  and 
proven  that  an  advantage  in  rates  has 
been  given  by  the  carrier  to  one  person 
over  that  obtained  by  another,  where  both 
persons,  fairly  considered,  are  upon  an 
equality  in  the  time,  kind,  and  circum- 
stances of  their  offering."  U.  S.  v.  Han- 
ley,   (1896)   71  Fed.  673. 

"All  goods  offered  for  shipment  at  a 
certain  point  must  be  carried  at  the 
established  rate  for  such  goods  from 
such  point,  regardless  of  the  place  where 
they  originated."  Bigbee,  etc,  Rivers 
Packet  Co.  v.  Mobile,  etc.,  R  Co.,  (1893) 
60  Fed.  545,  wherein  the  court  said: 
"There  is  a  dissimilarity  in  the  circum- 
stance that  one  lot  of  cotton  came  from 
one  point  and  the  other  lot  from  another 
point.  But  this  is  not  a  substantial  dis- 
similarity such  as  is  contemplated  by  the 
law,  and  it  is  not  every  dissimilarity  of 
circumstance  or  condition  that  justifies  a 
dissimilarity  of  rates.  'That  some  dis- 
similar conditions  justify  dissimilarity^  in 
rates  is  true.  That  remote  dissimilarities 
of  condition  justify  any  dissimilarities 
*  which  the  carrier  chooses  to  make  is  not 
true.'  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1893)  20  U.  S. 
App.  1  [6  C.  C.  A.  653],  57  Fed.  955. 
The  circumstances  and  conditions  to  be 
considered  are  those  which  bear  upon  the 
transportation  by  the  particular  carrier, 
and  under  which  such  transportation  is 
conducted.  They  must  have  direct  bear- 
ing upon  the  traffic  over  the  line  on  which 
the  discrimination  is  made."  Bigbee, 
etc..  Rivers  Packet  Co.  17.  Mobile,  etc.,  R 
Co.,  (1893)  60  Fed.  547. 

The  phrase  "  substantially  similar  cir- 
cumstances and  conditions  "  relates  to  the 
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circumstances  and  conditions  of  carriage 
only,  and  does  not  include  matters  affect- 
ing individual  shippers;  and  a  railway 
company  is  not  authorized  to  charge  one 
shipper  of  coal  a  lower  rate  than  is 
charged  another  shipper  between  the 
same  terminals,  because  the  former  is 
shipping  under  contracts  extending  over 
a  term  of  ^ears,  based  on  lower  rates 
which  were  in  force  when  sudi  contracts 
were  made,  while  the  other  fi^pper  has 
no  such  contracts.  Pennsylvania  R.  Ga 
17.  International  Coal  Min.  Co.,  (C  C.  A. 
3d  Cir.  1909)  173  Fed.  1,  97  C.  C.  A.  383. 

Disczimination  between  connecting  car- 
riers.—  Discrimination  in  rates  between 
connecting  railways  is  illegal  where  the 
circumstances  and  conditions  are  sub- 
stantially similar.  Augusta  Southern  R. 
Co.  I?.  Wrightsville,  etc.,  R.  Co.,  (1896) 
74  Fed.  522. 

Inequality  of  conditions  justifies  in- 
equality of  rates. —  Interstate  Commerce 
Conmiission  v,  Baltimore,  etc.,  R.  Co., 
(1892)  145  U.  S.  263,  12  S.  Ct.  844,  36 
U.  S.  (L.  ed.)  699,  affirming  (1890)  43 
Fed.  51;  Interstate  Commerce  Commis- 
sion V.  Louisville,  etc.,  R  Co.,  (1896)  73 
Fed.  409. 

Difference  in  cost  justifies  difference  in 
rates. —  Interstate  Commerce  Commission 
V,  Texas,  etc.,  R.  Co.,  (1892)  52  Fed.  187, 
citing  U.  S.  «.  Delaware,  etc,  R.  Co., 
(1889)   40  Fed.  101. 

Competition. —  The  phrase  "under  sub- 
stantially  similar  circumstances  and  con« 
dltions''  as  used  in  this  section  of  the 
Act  refers  to  the  matter  of  carriage,  and 
does  not  include  competition  between 
rival  routes.  Interstate  Commerce  Com- 
mission V,  Alabama  Midland  R.  Co., 
(1897)  168  U.  S.  144,  18  S.  Ct.  45,  42 
U.  S.  (L.  ed.)  414,  following  Wight  V. 
U.  S.,  (1897)  167  U.  S.  512,  17  S.  Ct. 
822,  42  U.  S.  (L.  ed.)  258;  Interstate 
Commerce  Commission  v.  Texas,  etc.,  R. 
Co.,  (1892)  52  Fed.  187. 

It  was  the  purpose  of  the  section  to 
enforce  equality  between  shippers,  and  it 
prohibits  any  rebate  or  other  device  by 
which  two  shippers,  shipping  over  the 
same  line,  the  same  distance,  imder  the 
same  circim[istances  of  carriage,  are  com- 
pelled to  pay  different  prices  tiierefor. 
These  words  are  given  more  precision 
by  the  declaration  **  that  the  phrase,'' 
'  under  substantially  similar  eircum- 
stanoes  and  conditions,'  as  found  in  sec- 
tion 2,  refers  to  matters  of  carriage,  and 
does  not  include  competition."  Interstate 
Commerce  Commission  v.  Baltimore,  etc., 
R.  Co.,  (1912)  225  U.  S.  326,  32  S.  Ct. 
742,  56  U.  S.  (L.  ed.)  1107,  Ann.  Caa. 
1914A   504. 

There  are  many  expressions  in  earlier 
cases  which  seem  to  mdicate  a  contrary 
view.  Interstate  Commerce  Commission 
V.  Texas,  etc.,  R.  Co.,  (C.  C.  A.  1893)  57 
Fed.  948,  20  U.  S,  App.  1,  6  C.  C.  A. 
653,  (1892)   52  Fed.  187.    See  Interstate 


Commerce  Commission  v.  Louisville,  etc., 
R.  Co.,  (1896)  73  Fed.  409;  Phipps  t?. 
London,  etc.,  R.  Co.,  [1892]  2  Q.  B. 
(Eng.)  229,  50  Am.  &  Eng.  R.  Cas.  494; 
Interstate  Commerce  Commission  v,  Bal- 
timore, etc.,  R.  Co.,  (1892)  145  U.  S. 
263,  12  S.  Ct.  844,  36  U.  S.  (L.  ed.) 
699,  affirming  (1890)  43  Fed.  37;  Texas, 
etc.,  R.  Co.  p.  Interstate  Commerce  Com- 
mission, (1896)  162  U.  S.  197,  16  S.  Ct. 
666,  40  U.  S.  (L.  ed.)  940,  reversing 
(C.  C.  A.  1893)  57  Fed.  948,  20  U.  S. 
App.  1,  6  C.  C.  A.  663. 

But  in  determining  whether  the  cir- 
cumstances are  substantially  similar 
within  the  meaning  of  the  third  and 
fourth  sections  of  the  Act  relating  to 
undue  preference  and  advantages  and 
long  and  short  haul  rates,  competition 
between  rival  carriers  is  a  very  important 
consideration.  See  notes  to  sections  3 
and  4,  infra,  ]>.  379  et  seq. 

Discrimination  in  rates  in  favor  of 
particular  E^ppers  cannot  be  justified 
solely  upon  the  ground  of  diverting 
traffic  from  rival  carriers.  Interstate 
Commerce  Commission  v,  Texas,  etc.,  R. 
Co.,  (1892)  52  Fed.  189;  Harris  r.  Cock- 
ermouth,  etc.,  R.  Co.,  (1858)  3  C.  B.  N. 
S.  693,  91  B.  C.  L.  693;  Evershed  t\  Lon- 
don, etc,  R.  Co.,  (1877)  2  Q.  B.  D. 
(Eng.)  254.  Compare  Hays  v,  Pennsyl- 
vania Co.,  (1882)  12  Fed.  309;  Burling- 
ton, etc,  R.  Co.  V.  Northwestern  Fuel 
Co.,  (1887)   31  Fed.  652. 

Difference  in  amount  of  traffic. — A  dif- 
ference in  the  amoimt  of  traffic  does  not 
render  a  service  dissimilar.  U.  S.  v, 
Tozer,    (1889)    39  Fed.  369. 

Companies  may  not  charge  a  different 
rate  for  the  transportation  of  fuel  coal 
to  a  given  point  than  for  the  transporta- 
tion of  commercial  coal  to  the  same 
point.  Interstate  Commerce  Commission 
V.  Baltimore,  etc.,  R.  Co.,  (1912)  226  U. 
S.  326,  32  S.  Ct.  742,  56  U.  8.  (L.  ed.) 
1107,  Ann.  Cas.  1914A  504. 

The  ownership  or  nonownership  by  the 
shipper  of  the  goods  tendered  for  carriage 
is  not  a  dissimilar  circumstance  and  con- 
dition, within  the  meaning  of  this  sec- 
tion prohibiting  inequality  and  discrim- 
ination in  rates.  Interstate  Commerce 
ciommission  v,  Delaware,  etc.,  R.  Co., 
(1911)  220  U.  S.  235,  31  S.  Ct.  392,  56 
U-  S.    (L.  ed.)   448. 

Similarity  of  circumstances  a  question 
of  fact.— Detroit,  etc,  R.  Co.  v.  Inter- 
state Conmierce  Commission,  (1896)  74 
Fed.  803,  43  U.  S.  App.  308,  21  C.  C.  A. 
103,  citing  Palmer  t?.  London,  etc.,  R. 
Co.,  (1866)  L.  R.  1  C.  P.  (Eng.)  588; 
Phipps  t?.  London,  etc,  R.  Co.,  [1892]  2 
Q.  B.   (Eng.)  229. 

6.  By  Whom  Determined 
The  carrier  must  determine  in  the  first 
instance   whether  or   not   the   conditions 
are  so  substantially  similar  as  to  preclude 
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a  difference  in  rate&  Interstate  Com- 
merce Commission  v,  Alabama  Midland 
R.  Co.,  (1897)  168  U.  S.  144,  18  S.  Ct 
45,  42  U.  S.  (L.  ed.)  414.  But  the  de- 
termination of  the  carrier  is  subject  to 
revision  by  the  commission  and  courts. 
Louisville,  etc.,  R.  Co.  v.  Behlmer,  ( 1900) 
176  U.  S.  648,  20  S.  Ct.  209,  44  U.  S.  (ll 
ed.)  309. 

The  ultimate  power  of  determining  the 
matter  of  discriminating  rates  rests  with 
the  courts.  Interstate  Commerce  Com- 
mission V.  Alabama  Midland  R.  Co., 
(1896)  69  Fed.  227;  Interstate  Commerce 
Commission  v.  East  Tennessee,  etc.,  R. 
Co.,  (1898)  85  Fed.  107. 

6.  Effect  an  OtmiraeU 

Contract  in  violadon  of  statute.— A 
special  contract  for  a  discriminating  rate 
in  violation  of  the  statute  is  void  aa  to 
both  parties,  and  an  action  founded 
thereon  cannot  be  maintained.  Church 
«^  Minneapolis,  etc.,  R.  Co.,  (1901)  14  S. 
D.  443,  85  N.  W.  1001. 

Special  senrices.— A  contract  between 
a  carrier  and  shipper  by  which  the  former 
agrees  to  render  special  services  to  the 
latter,  is  unenforceable.  Louisville,  etc, 
R.  Co.  V,  Jones,  (1912)  6  Ala.  App.  617, 
60  So.  946. 

Neither  a  carrier  nor  a  passenger  can 
make  a  lawful  contract  which  violates 
the  provisions  of  the  federal  law  demand- 
ing equal  accommodations  and  equal  priv- 
ileges and  equal  rates  to  all;  but  the 
mistaken  issuance  of  a  ticket,  in  its  terms 
not  conforming  to  the  true,  the  lawful, 
contract,  does  not  make  an  unlawful  con- 
tract; for  the  ticket  as  between  the  pas- 
senger and  the  carrier  is  not  the  sole 
evidence  of  the  contract.  Illinois  Cent. 
R.  Co.  «.  Fleming,  (1912)  148  Ky.  473, 
146  S.  W.  1110. 

Acts  invalidate  ezisting  contracts  which 
create  imjust  discriminations  in  contra- 
vention of  its  terms.  Southern  Wire  Co. 
V.  St.  Louis  Bridge,  etc.,  R.  Co.,  (1889) 
38  Mo.  App.  191,  quoting  Rothschild  v. 
Wabash  R.  Co.,  (1884)  16  Mo.  App.  242, 
reviewing  Christie  r.  Missouri  Pac.  R. 
Co.,  (1887)  94  Mo.  463,  7  S.  W.  567  > 
BuUard  v.  Northern  Pac.  R.  Co.,  (1890) 
10  Mont.  168,  26  Pac.  120,  11  L.  R.  A. 
246,  46  Am.  k  Eng.  R.  Cas.  234;  Fitz- 
gerald I?.  Fitzgerald,  etc.,  Constr.  Co., 
(1894)  41  Neb.  374,  59  N.  W.  838;  Fitz- 
gerald 17.  Grand  Trunk  R.  Co.,  (1890)  63 
Vt.  169,  22  Atl.  76,  13  L.  R.  A.  70; 
Kentucky,  etc..  Bridge  Co.  p.  Louisville, 
etc.,  R.  Co.,  (1888)  34  Am.  &  Eng.  R. 
Cas.  653. 

But  existing  contracts  are  not  invali- 
dated to  such  an  extent  as  to  relieve  the 
carrier  of  liability  for  goods  carried 
thereunder.  Merchants'  Cotton  Press, 
etc.,  Co.  r.  Insurance  Co.  of  North 
America,  (1894)  151  U.  S.  368,  14  S.  Ct. 
367,  38  U.  S.  (L.  ed.)  105  {distinguish- 
ing Interstate  Commerce   Commission   r. 


Baltimore,  etc.,  R.  Co.,  (1892)  146  U. 
S.  263,  12  S.  Ct.  844,  36  U.  S.  (L.  ed.) 
699) ;  Insurance  Cos.  v.  Carrier  Cos., 
(1892)  91  Tenn.  637,  19  S.  W.  756.  See 
also  Pond-Decker  Lumber  Co.  v,  Spencer, 
(C.  C.  A.  1898)  86  Fed.  846,  68  U.  » 
App.  173,  30  C.  0.  A.  430. 

IV.  Rebatbs 

Rebate  defined. —  It  is  true,  the  word 
'* rebate"  has  an  etymological  or  dic- 
tionary meanin|^,  whidi  includes  anv  dis- 
count or  deduction  from  a  stipulated  pay- 
ment, charge,  or  rate  not  taken  out  in 
advance  of  payment,  but  handed  back 
to  the  payer  alter  he  has  paid  the  stip- 
ulated sum,  even  when  such  discount  or 
deduction  is  equally  applied  to  all  from 
whom  such  payment  is  demandable.  It 
is  perfectly  apparent,  however,  that  in  the 
Commerce  Act  the  word  is  used  in  an 
offensive  sense,  and  refers  only  to  such 
discount,  deduction  or  drawback  as  is  the 
basis  of  a  discrimination  in  favor  of  a 
particular  person  and  against  other  per- 
sons in  a  like  situation,  and  destroys 
that  equality  of  treatment  in  rates  to 
which  the  public  are  entitled  and  which 
it  is  the  great  purjwse  of  the  law  to 
enforce.  An  uncGscriminatin^  rebate  is 
not  a  criminal  offense,  nor  in  any  way 
interdicted  or  denounced  bv  the  law. 
American  Sugar  Refining  Co.  r.  Dela* 
ware,  etc.,  R.  Co.,  (C.  C.  A.  3d  Cir. 
1913)  207  Fed.  733,  126  C.  C.  A.  251,  re- 
versing (D.  C.  N.  J.  1912)  200  Fed.  652. 

Unjust  discrimination. —  Giving  rebates 
to  one  shipper  and  denying  them  to  others 
under  similar  conditions  constitutes  un- 
just discrimination.  Wight  v.  U.  S., 
(1897)  167  U.  S.  512,  17  S.  Ct.  822,  42 
U.  S.  (L.  ed.)  258;  Interstate  Commerce 
Commission  r.  Alabama  Midland  R.  Co., 
(1897)  168  U.  S.  144,  18  S.  Ct.  45,  42 
U.  S.  (L.  ed.)  414;  Bullard  t?.  Northern 
Pac.  R.  Co.,  (1890)  10  Mont.  168,  26  Pac. 
120,  11  L.  R.  A.  246,  46*  Am.  k  Eng.  R. 
Cas.  234.  Generally  as  to  what  consti- 
tutes a  rebate,  see  Willoughby  v.  Chicago 
Junction  Railways,  etc..  Stockyards  Co., 
(1892)  50  N.  J.  Eq.  656,  25  Atl.  277. 

But  **a  rebate,  drawback,  or  special 
rate  is  not,  of  itself,  unjust  discrimina- 
tion; for  it  does  not  necessarily  follow 
that  a  like  rebate,  drawback,  or  soecial 
rate  has  not  been  extended  to  all  the 
patrons  of  the  carrier.*'  U.  S.  v.  Hanley, 
(1896)   71  Fed.  673. 

Allowance  to  shipper  who  is  owner  of 
terminal. —  Terminal  charges  paid  by  a 
railroad  to  a  partnership  which  is  the 
owner  of  a  terminal  and  also  a  shipper 
from  the  terminal  do  not  amount  to  a 
rebate  on  the  goods  of  such  partnership 
if  the  arrangement  is  not  merely  intended 
as  a  scheme  for  obtaining  a  rebate.  Bal- 
timore, etc.,  R.  Co.  V,  U.  S.,  (Com.  C. 
1912)  200  Fed.  779. 

Purchase  of  land  by  rebating  part  of 
freight  rate. —  Carriers,  whether  sawmill 
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companies  or  railroads  or  both  com- 
bing, cannot  purchase  land  by  rebating 
to  the  grantor  a  part  of  the  freight  rate 
on  interstate  shipments  over  the  road 
built  on  the  right  of  way,  even  though 
the  amount  of  such  rebate  was  much  less 
than  the  value  of  the  land  thus  acquired. 
The  Commerce  Act  prohibits  the  payment 
of  rebates,  and  its  command  cannot  be 
evaded  by  calling  them  differentials  or 
concessions,  nor  b^  taking  the  money 
from  the  railroad  itself  or  from  a  com- 
pany that  is  proved  to  be  the  same  as  the 
railroad.  Otherwise  nothing  would  be 
easier  than  for  lumber  companies  to 
charter  a  railroad,  collect  freight  as  a 
railroad,  but  pay  it  out  as  a  lumber 
company  to  snippers.  Fourche  River 
Lumber  Co.  v.  Bryant  Lumber  Co., 
U913)  230  U.  S.  31d,  33  S.  Ct.  887,  67 
U.  a    (L.  ed.)    1498. 

Rebate  paid  to  shipper*  from  another 
diftrict. —  In  Mitchell  Coal,  etc.,  Co.  r. 
Pennsylvania  R.  Co.,  (1910)  181  Fed. 
403,  it  was  held  that  a  shipper  was  not 
entitled  to  recover  damages  from  a  rail- 
road company  for  discrimination  in  rates 
because  of  rebates  paid  to  a  shipper 
from  another  district;  the  rate  from  such 
district  with  the  rebates  deducted  being 
hif^er  than  that  paid  by  plaintiff. 

Free  cartage. —  Free  cartage  is  equir- 
alent  to  unlawful  rebate.  Hozel  Milling 
Co.  V.  St.  Louis,  etc.,  R.  Co.,  (1891)  8 
Int.  Com.  Rep.  701,  6  Int.  Com.  C.  Rep. 
67.  See  also  Wight  v.  U.  S.,  (1897)  167 
U.  S.  612,  17  S.  Ct.  822,  42  U.  S.  (L.  ed.) 
268;  Stone  v.  Detroit,  etc.,  R.  Co.,  (1890) 
3  Int.  Com.  Rep.  60,  3  Int.  Com.  C.  Rep. 
613.  In  Detroit,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  167  U.  S. 
633,  17  S.  Ct.  986,  42  U.  S.  (L.  ed.)  306, 
affirming  (C.  C.  A.  6th  Cir.  1896)  74 
Fed.  803,  43  U.  S.  App.  308,  21  C.  C.  A. 
103,  the  question  of  free  cartage  was 
raised  under  sections  4  and  6  {infra, 
pp.  396,  406). 

''Millinf  ia  txaaiit"  agreement. — An 
agreement  by  which  the  railroad  con- 
tracts to  credit  on  the  freight  charges 
on  manufactured  goods  anv  freight  on 
raw  material  shipped  to  the  factory  is 
not  violative  of  this  section.  Laurel  Cot- 
ton Mills  V.  Gulf,  etc.,  R.  Co.,  (1904)  84 
Miss.  339,  37  So.  134,  66  L.  R.  A.  463. 

Action  by  person  who  has  received  re- 
bates^—In  Pennsylvania  R.  Co.  r.  Inter- 


national Coal  Mln.  Co.,  (1909)  173  Fed.' 
1,  97  C.  C.  A.  383,  it  was  held  that  a  coal 
shipper,  which,  with  others,  was  given 
rebates  by  a  railroad  company  in  viola- 
tion of  law,  could  not  maintain  an  action 
against  the  company  to  recover  damages 
for  discrimination  because  others  were 
granted  larger  rebates. 

V.  Damages  fob  Violatioits 

Mistake  in  naming  rate. — ^Where  the 
agent  of  a  connecting  carrier,  by  mis- 
tcdce,  has  given  to  a  shipper  an  unusually 
low  rate  on  a  shipment  of  a  special  and 
unusual  character,  and  the  initial  carrier, 
without  knowledge  of  such  rate,  breaks 
its  contract  of  carriage  by  sending  the 
goods  over  a  different  road  from  that 
prescribed  in  the  bills  of  lading,  so  that 
the  shipper  is  compelled  to  pay  a  much 
higher  rate  of  freight,  the  initial  carrier 
cannot  escape  liability  for  damages  on  the 
ground  that  the  rate  given  was  in  viola* 
tion  of  the  Interstate  Ck>mmeroe  Law. 
Pond-Decker  Lumber  Co.  v.  Spencer,  (C. 
C.  A.  1898)  86  Fed.  846,  30  C.  C.  A.  430. 

Liability  of  lessor  imilroad. — ^Where  a 
railroad  company  owning  a  part  of  the 
through  route  over  which  oil  was  trans- 
port^ under  an  alleged  discriminating 
rate  leased  its  line  to  another  company, 
and  the  lessee,  by  virtue  of  the  lease  or 
otiierwise,  was  not  a  partner,  agent,  or 
representative  of  the  lessor  company  dur- 
ing the  time  the  former  was  operating 
such  portion  of  the  through  route,  the 
lessor  was  not  personally  liable  for  viola- 
tion of  the  Interstate  Commerce  Act  by 
the  lessee's  participation  in  such  dis- 
criminating rate  during  the  continuance 
of  the  lease.  Western  New  York,  etc,  R. 
Co.  v.  Penn  Refining  Co.,  (1906)  137  Fed. 
343,  70  C.  C.  A.  23,  affirmed  (1908)  208 
U.  S.  208,  28  S.  Ct.  288,  62  U.  S.  (L.  ed.) 
466. 

Not  a  defense  to  action  for  damages  for 
delay.— If  a  contract  for  the  shipment 
of  stock  was  void  as  discriminating  in 
favor  of  the  shipper  by  giving  him  a  rate 
which  was  too  low^  so  that  the  carrier 
would  be  entitled  to  collect  the  correct 
rate,  it  would  not  prevent  the  shipper 
from  recovering  damages  for  delay  in 
shipment  where  he  had  no  actual  knowl- 
edge that  the  rate  was  unlawful.  Kirby 
V.  Chicago,  etc.,  R.  Co.,  (1909)  242  111. 
418,  90  N.  E.  262. 


Ssc.  3.  [Undue  preferences  —  interchange  of  traflSc]  That  it  shall  be 
unlawful  for  any  common  carrier  subject  to  the  provisions  of  this  act  to 
make  or  give  any  undue  or  unreasonable  preference  or  advantage  to  any- 
particular  person,  company,  firm,  corporation,  or  locality,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever,  or  to  subject  any  particular 
person,  company,  firm,  corporation,  or  locality,  or  any  particular  descrip- 
tion of  trafSc,  to  any  undue  or  unreasonable  prejudice  or  disadvantage  in 
any  respect  whatsoever. 
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4  FED.  STAT.  ANN.  (2d  Ed.) 


Every  common  carrier  subject  to  the  provisions  of  this  act  shall,  accord- 
ing to  their  respective  powers,  afford  all  reasonable,  proper,  and  equal 
facilities  for  the  interchange  of  trafSc  between  their  respective  lines,  and 
for  the  receiving,  forwarding,  and  delivering  of  passengers  and  property 
to  and  from  their  several  lines  and  those  connecting  therewith,  and  shall 
not  discriminate  in  their  rates  and  charges  between  such  connecting  lines ; 
but  this  shall  not  be  construed  as  requiring  any  such  common  carrier  to  give 
the  use  of  its  tracks  or  terminal  facilities  to  another  carrier  engaged  in  like 
business.    [24  Siai.  L.  380,] 

Subsequent  provisions  with  respect  of  rebates,  etc.,  were  made  by  the  Elkins  Act 
of  Feb.  19,  1903,  eh.  708,  |  1,  given,  as  amended  infra,  p.  549. 


I.  Object  and  scope,  380. 
II.  Construction,  381. 

III.  Undue  or  unreasonable  preference  or 

advantage,  382. 
1.  General  considerations,   382. 
£•  Similarity  of  circumstances  and 

conditions,  383. 
8.  Allotment  of  cars,  384. 

4.  Competition,  386. 

5.  Rates  and  charges,  387. 

6.  Conditions    for   benefit   of    car- 

rier, 390. 

7.  Switching  facilities  and  service, 

390. 

8.  Terminal  facilities,  392. 

9.  MisceUaneouB,   392. 

IV.  Facilities  for  interchange  of  traffic, 

392. 

1.  General  consideration,  392. 

2.  Reasonable    and    proper    facil- 

ities, 393. 

3.  Equal  facilities,  394. 

4.  Joint     through     transportation, 

394. 

5.  Use  of  tracks  and  facilities  bj 

competing  carrier,  395. 
V.  Injimction,'  395. 

I.  Object  akd  Soofb 

Generally. —  The  object  of  this  section 
was  to  prevent  undue  preference  or  ad- 
vantage to  any  person,  company,  firm, 
corporation,  or  locality,  or  any  particular 
description  of  traffic.  Interstate  Com- 
merce Commission  v,  Chicago,  etc,  R.  Co., 
(1905)  141  Fed.  1004,  affirmed  (1908) 
209  U.  S.  108,  28  S.  Ct.  493,  52  U.  S.  (L. 
ed. )  705 ;  De  Rochemont  v.  New  York  Cent, 
etc.  R.  Co.,  (1909)  75  N.  H.  158, 71  Atl.  868, 
139  AjS.R.  673,  29  L.R.A.  (N.S.)  629. 

"This  language  is  certainly  sweeping 
enough  to  embrace  all  the  discriminations 
of  the  sort  described  which  it  was  within 
the  power  of  Congress  to  condemn.  There 
is  no  exception  or  qualification  with 
respect  to  an  imreasonable  discrimina- 
tion against  interstate  traffic  produced  by 
the  relation  of  intrastate  to  interstate 
rates  as  maintained  by  the  carrier.  It 
is  apparent  from  the  legislative  history 
of  the  act  that  the  evil  of  discrimination 
was  the  principal  thing  aimed  at,  and 
there  is  no  basis  for  the  contention  that 
Congress  intended  to  exempt  any  dis- 
criminatory action  or  practice  of  inter- 


state carriers  affecting  interstate  com- 
merce which  it  had  authority  to  reach. 
The  purpose  of  the  measure  was  thus 
emphatically  stated  in  the  elaborate  re- 
port of  the  Senate  Committee  on  Inter- 
state Commerce  which  accompanied  it: 
*  The  provisions  of  the  biU  are  based  upon 
the  theory  that  the  paramount  evil 
chargeable  against  the  operation  of  the 
transportation  system  of  the  United 
States  as  now  conducted  is  unjust  dis- 
crimination between  persons,  places,  com- 
'  modities,  or  particular  descriptions  of 
traffic.  The  underlying  purpose  and  aim 
of  the  measure  is  the  prevention  of  these 
discriminations.'  (Senate  Report  No.  46, 
49th  Cong.  1st  Sess.  p.  215.)"  Houston 
etc.,  R.  Co.  u.  U.  S.,  (1914)  234  U.  S. 
342,  34  S.  Ct.  833,  58  U.  S.  (L.  ed.)  1341, 
affirming  (Com.  C.  1913)  205  Fed.  380. 

Applicability  to  interstate  rates  ezdu- 
sively. — In  Minnesota  Rate  Cases,  (1913) 
230  U.  S.  352,  33  S.  Ct.  729,  57  U.  S.  (L. 
ed.)  1511,  Ann.  Cas.  1916A  18,  48  L.  R. 
A.  (N.  S.)  1151,  modifying  (C.  C.  Minn. 
1911)  184  Fed.  765,  it  was  contended  that 
this  section  applied  to  unreasonable  dis- 
crimination between  localities  in  different 
states,  as  weU  when  arising  from  an  in- 
trastate rate  as  compared  with  an  inter- 
state rate,  as  when  due  to  interstate  rates 
exclusively.  On  this  question,  Mr.  Justice 
Hughes,  writing  the  opinion  of  the  court, 
said:  ''  If  it  be  assumed  that  the  stat- 
utes should  be  so  construed,  and  it  is 
not  necessary  now  to  decide  Uie  point,  it 
would  inevitably  follow  that  the  con- 
trolling principle  governing  the  enforce- 
ment of  the  act  should  be  applied  to 
such  cases  as  might  thereby  be  brought 
within  its  purview;  and  the  question 
whether  the  carrier,  in  such  a  case,  was 
giving  an  imdue  or  imreasonable  pref- 
erence or  advantage  to  one  locality  as 
against  another,  or  subjecting  any 
locality  to  an  undue  or  unreasonable 
prejudice  or  disadvantage,  would  be  pri- 
marily for  the  investigation  and  deter- 
mination of  the  Interstate  Commerce 
Commission  and  not  for  the  courts.  The 
dominating  purpose  of  the  statute  was 
to  secure  conformity  to  the  prescribed 
standards  through  the  examination  and 
appreciation  of  the  complex  facts  of 
trannportation  by  the  body  created  for 
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that  purpose;  and,  as  this  court  has  re- 
peatedly held,  it  would  be  destructive  of 
the  system  of  regulation  defined  by  the 
statute  if  the  court  without  the  pre- 
liminary action  of  the  Conunission  were 
to  undertake  to  pass  upon  the  adminis- 
trative question  which  the  statute  has 
primarily  confided  to  it.  In  the  present 
case,  there  has  been  no  finding  by  the 
Interstate  Commerce  Commission  of  un- 
just discrimination  violative  of  the  act; 
and  no  action  ol  that  body  is  before  us 
for  review." 

The  jurisdiction  of  the  state  courts  of 
an  action  by  a  shipper  against  a  common 
carrier  for  damages  resulting  from  un- 
lawful discrimination  against  him  in 
rates  is  not  affected  by  the  provisions  of 
the  federal  Interstate  Commerce  Act 
where  the  shipments  involved  are  between 
points  within  the  state  and  the  transpor- 
tation is  wholly  therein;  and  where  such 
appears  from  the  complaint  a  demurrer 
for  lack  of  jurisdiction  by  reascm  of  such 
Act  should  be  overruled,  especially  where 
there  is  no  suggestion  in  the  complaint 
that  the  defendant  was  ever  engaged  in 
interstate  commerce,  or  that  its  road  is 
so  situated  as  to  enable  it  to  engage 
therein.  Sullivan  v.  Minneapolis,  etc.,  K. 
Co.,  (1913)  121  Minn,  488,  142  N.  W. 
3,  45  L.  R.  A.   (N.  8.)   612. 

Amendments  to  Act  as  affecting  section 
3. —  This  section  was  not  amended  by  the 
Hepburn  Act,  which  amended  the  original 
Interstate  Commerce  Act  of  which  this 
section  is  a  part.    But  there  are  certain 
amendments  to  the  original  Act  which  are 
to  be  read  in  connection  with  this  section 
as  if  they  were  originally  incorporated 
within  the  Act.  Pennsylvania  Co.  t;.  U.  S., 
(1915)   236  U.  S.  351,  35  S.  Ct.  370,  59 
U.  S.  (L.  ed.)   616,  affirming  (N.  D.  Pa. 
1914)    214   Fed.   445,   wherein  the  court 
said:      "The   act   as   amended   June   29, 
1906   (34  Stat.  L.  584,  c.  3591),  defines 
what  is  meant  by  common  carriers  —  en- 
gaged   in    transportation    by    railroad  — 
which  are  brought  within  the  control  of 
the  act,  and  a  railroad  is  defined  to  in- 
clude all  switches,  spurs,  tracks,  and  ter- 
minal facilities   of  every  kind,  used  or 
necessary  ih  the  transportation  of  persons 
or  propertv  designated  in  the  act,  and 
also  all  freight  depots,  yards,  and  groimds 
used  or  necessary  in  the  transportation 
or  delivery  of  any  of  said  property.    Not 
only  does  the  act  define  railroads,  but  it 
specifically    defines    what    is    meant    by 
transportation,  which  is  made  to  include 
'cars  and  other  vehicles  and  all  inistru- 
mentalities  and  facilities  of  shipment  or 
carriage,  irrespective  of  ownership  or  of 
any  contract,  express  or  implied,  for  the 
use  thereof,  and  all  services  in  connection 
with  the  receipt,  delivery,  elevation,  and 
transfer  in  transit,  ventilation,  refrigera- 
tion, or  icing,  storage,  and  handling  of 
property   transported.'     It   is   made   the 


duty  of  every  carrier  *  subject  to  the  pro- 
visions of  this  act  to  provide  and  furnish 
such  transportation,  upon  reasonable  re- 
quest therefor,  and  to  establish  through 
routes  and  just  and  reasonable  rates  ap- 
plicable thereto;'  and  on  June  18,  1910 
(36  Stat,  at  L.  545,  c.  309),  it  was 
additionally  provided  that  the  carrier 
should  'provide  reasonable  facilities  for 
operating  such  through  routes  and  to 
make  reasonable  rules  and  regulations 
with  respect  to  the  exchange,  interchange, 
and  return  of  cars  used  therein,  and  for 
the  operation  of  such  through  routes,  and 
providing  for  reasonable  compensation  to 
those  entitled  thereto.'  ...  It  follows 
that  the  provisions  of  |  8  of  the  act  must 
be  read  in  connection  with  the  amend- 
ments and  subsequent  provisions,  which 
show  that  transportation  as  used  in  the 
act  covers  the  entire  carriage  and  serv- 
ices in  connection  with  the  receipt  and 
delivery  of  property  transported." 

Effect  of  section  6.— This  section  must 
now  be  read  in  connection  with  section  6 
as  amended  in  1906  {infra,  p.  406).  Hock- 
injr  Valley  R.  Co.  v,  U.  S.,  ( C.  C.  A.  6th 
Cm.  1914)  210  Fed.  735,  127  C.  C.  A.  285. 

Civil  action  for  damages.—  This  section 
is  valid  and  enforceable  in  a  civil  action 
for  failure  to  comply  with  its  provisions. 
Gulf,  etc.,  R.  Co.  t\  Moore,  (Tex.  Civ.  App. 
1904)  80  S.  W.  426. 

II.  COWSTBTJCTION 

Language  and  construction  of  English 
Traffic  Act  adopted. —  This  section  was 
taken  substantially  from  the  English 
Traffic  Act,  and  hence  the  construction 
put  upon  that  Act  by  the  English  courts 
must  be  regarded  as  incorporated  in  the 
Act.  Interstate  Commerce  Commission  v, 
Baltimore,  etc.,  R.  Co.,  (1892)  146  U.  S. 
263,  12  S.  Ct.  844,  36  U.  S.  (L.  ed.)  699; 
McDonald  f>,  Hovey,  (1883)  110  U.  S. 
619,  4  S.  Ct.  142,  28  U.  S.  (L.  ed.)  269. 
And  see  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  162  U.  S. 
197,  16  S.  Ct.  666,  40  U.  S.  (L.  ed.) 
940;  Horier  v,  Caledonian  R  Co.,  (1855) 
1  R.  &  Can.  T.  Cas.  (Bng.)  27,  17  Sess. 
Cas.  302;  Jones  v.  Eastern  Counties  R. 
Co.,  (1858)  3  C.  B.  N.  S.  718,  91  E.  C.  L. 
717 ;  Ransome  t?.  Eastern  Counties  R.  Co., 
(1857)  1  C.  B.  N.  S.  437,  87  E.  C.  L. 
437;  Oxlade  v.  North  Eastern  R.  Co., 
(1857)  1  C.  B.  N.  S.  454,  87  E.  C.  L.  454. 

Reasonable  construction.— This  section 
must  be  given  a  reasonable  construction 
with  a  view  to  carrying  out  all  the  pro- 
visions of  the  Act  and  to  make  every  part 
of  it  efl'ective,  in  accordance  with  the  in- 
tention of  Congress.  Pennsylvania  Co.  t\ 
U  S.,  (1915)  236  U.  S.  351,  35  S.  Ct. 
370,  59  U.  S.  (L.  ed.)  616,  affirming 
(W.  D.  Pa.   1914)    214  Fed.  446. 
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in.  UKDUE   OB  UlfBEASONABLB 
ENCE  OB  AOVANTAGB 

1.  General  Considerations 

Necessity  that  preference  be  unreason- 
able.—  The  mere  existence  of  a  preference 
or  advantage  in  a  particular  case  is  not 
enough  to  bring  it  within  the  prohibition 
of  this  section.  Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  (1896) 
162  U.  S.  197,  16  S.  Ct.  666,  40  U.  S. 
(L.  ed.)  940;  Interstate  Commerce  Com- 
mission V.  Alabama  Midland  R.  Co., 
(C.  C.  A.  1896)  74  Fed.  716,  41  U.  S. 
App.  453,  21  C.  C.  A.  51;  Denaby  Main 
Colliery  Co.  v,  Manchester,  etc.,  R.  Co., 
(1885)  11  App.  Cas.  (Eng.)  97;  Gamble- 
Robinson  Commission  Co.  v.  Chicago,  etc., 
R.  Co.,  (C.  C.  A.  1909)  168  Fed.  161,  94 
C.  C.  A.  217,  16  Ann.  Cas.  613,  21  L.  R. 
A.  (N.  S.)  982;  Union  Pac.  R.  Co.  v. 
Updike  Grain  Co.,  (C.  C.  A.  1910)  178 
Fed.  223,  101  C.  C.  A.  583.  This  is  be- 
cause the  section  does  not  prohibit  all 
discrimination,  but  only  such  as  is  undue 
or  unreasonable  under  the  circumstances 
of  the  case.  Or^on  Short  Line,  etc.,  R. 
Co.  V.  Northern  Pac.  R.  Co.,  (1892)  61 
Fed.  465;  Interstate  Commerce  Commis- 
sion 17.  Texas,  etc.,  R.  Co.,  (1892)  52  Fed. 
187 ;  Little  Rock,  etc.,  R  Co.  v,  St.  Louis, 
etc.,  R.  Co.,  (1894)  59  Fed.  402;  Or^on 
Short<Line,  etc.,  R.  Co.  v.  Northern  Pac. 
R.  Co.,  (C.  C.  A.  1894)  61  Fed.  158,  15 
U.  S.  App.  479,  9  C.  C.  A.  409;  Little 
Rock,  etc.,  R.  Co.  i\  St.  Louis  Southwest- 
em  R.  Co.,  (C.  C.  A.  1894)  63  Fed.  775, 
27  U.  S.  App.  380,  11  C.  C.  A.  417,  26 
L.  R.  A.  192;  Interstate  Commerce  Com- 
mission 17.  Alabama  Midland  R.  Co., 
(1896)  69  Fed.  227;  U.  S.  v.  Norfolk, 
etc.,  R.  Co.,   (1901)    109  Fed.  836. 

The  Act  itself  nowhere  defines  what 
constitutes  an  undue  preference  or  ad- 
vantage. Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  162  U.  S. 
197,  16  S.  Ct.  em,  40  U.  S.  (L.  ed.)  940; 
Interstate  Commerce  Commission  i;.  Ala- 
bama Midland  R.  Co.,  (C.  C.  A.  1896)  74 
Fed.  715,  41  U.  S.  App.  453,  21  C.  C.  A 
51. 

The  statute  does  not  define  the  phrase 
"  undue  or  unreasonable  preference  or  ad- 
vantage." Whether  a  preference  or  ad- 
vantage is  "  imdue  "  or  "  unreasonable  " 
must  be  determined  by  the  circumstances 
of  each  case.  Interstate  Commerce  Com- 
mission 17.  Chicago  Great  Western  R.  Co., 
(1905)  141  Fed.  1003,  affirmed  (1908) 
209  U.  S.  108,  28  S.  Ct.  493,  52  U.  S. 
(L.  ed.)   706. 

Unjust  discrimination  under  this  section 
consists  in  giving  any  undue  or  unreason- 
able preference  or  advantage  to  any  par- 
ticular shipper  or  subjecting  him  to  any 
undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatever.  U.  S. 
r.  Delaware,  etc.,  R.  Co.,  (1889)  40  Fed. 
101. 


Relative  fairness  and  impartiality  re- 
quired. —  The  purpose  of  this  section  was 
to  prevent  partiality  and  discrimination 
between  persons  in  the  same  relative 
situation,  and  in  this  respect  it  changes 
the  common  law  which  did  not  prohibit 
discrimination.  U.  S.  t;.  Delaware,  etc., 
R.  Co.,  (1889)  40  Fed.  101;  Interstate 
Commerce  Commission  v.  Baltimore,  etc., 
R.  Co.,  (1890)  43  Fed.  37,  affirmed  (1892) 
146  U.  S.  263,  12  S.  Ct.  844,  36  U.  S. 
(L.    ed.)    699. 

Uniformity  of  treatment. —  This  sec- 
tion does  not  command  strict  uniformity 
of  treatment  with  respect  to  facilities  of 
shipment,  but  forbids  only  undue  or  un- 
reasonable preference.  Hocking  Val.  R. 
Co.  17.  New  York  Coal  Co.,  (C.  C.  A.  6th 
Cir.   1914)    217  Fed.   727,   132  C.  C.  A. 

387. 

Circumatances  to  be  considered. — ^Differ- 
ence in  rates,  convenience  of  the  public, 
the  interests  of  the  carrier,  the  relative 
volume  of  the  traffic  involved,  its  relative 
cost  and  profit  to  the  carrier,  the  situa- 
tion of  the  respective  customers  with  re- 
spect to  each  other  as  competitive  or 
otherwise,  are  all  circumstances  which 
must  be  considered  in  determining  the  ex- 
istence or  nonexistence  of  an  undue  pref- 
erence or  advantage.  Interstate  Com- 
merce Commission  17.  Baltimore,  etc.,  R. 
Co.,  (1890)  43  Fed.  61,  affirmed  (1892) 
145  U.  S.  263,  12  S.  Ct.  844,  36  U.  S. 
(L.  ed.)  699;  Interstate  Commerce  Com- 
mission 17.  Louisville,  etc.,  R.  Co.,  (1896) 
73  Fed.  409;  Interstate  Commerce  Com- 
mission V.  Southern  R.  Co.,  (1900)  105 
Fed.  703.  See  Oxlade  v.  North  Eastern 
R.  Co.,  (1857)  1  C.  B.  N.  S.  454,  87 
E.  C.  L.  454. 

Motive. —  The  fact  that  a  carrier,  for 
the  purpose  of  injuring  the  business  of  a 
consignee,  or  harassing  it,  subjects  it  to 
a  prejudice  or  disadvantage  which  is 
neither  undue  nor  unreasonable,  does  not 
change  the  nature  of  the  prejudice  or  dis- 
advantage or  create  any  cause  of  action 
therefor.  Thus,  in  Gamble-Robinson  Com- 
mission Co.  r.  Chicago,  etc.,  R.  Co.,  (C.  C. 
A.  1909)  168  Fed.  161,  94  C.  C.  A.  217, 
16  Ann.  Cas.  613,  21  L.  R.  A.  (N.  S.) 
982,  it  appeared  that  the  plaintiff  was  a 
corporation  engaged  in  buying,  selling, 
and  dealing  for  commissions  in  fruit, 
vegetables,  and  dairy  products  at  Minne- 
apolis, and  had  offices  at  St.  Paul,  Roch- 
ester, and  Mankato  in  Minnesota,  and 
Aberdeen  in  South  Dakota.  The  defend- 
ant was  a  common  carrier.  It  had  rail- 
road stations  at  those  towns,  and  lines 
of  railroad  through  those  states  and  ad- 
joining states.  It  was  the  custom  and 
usage  of  such  carriers,  and  of  the  de- 
fendant, for  the  terminal  carrier  to  ad- 
vance the  charges  of  connecting  lines  upon 
freight  and  deliver  it  to  the  consignees, 
also  to  receive  freight  at  its  stations 
and  to  transport  and  deliver  it  to  the 
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consignees,  to  hM.  the  bills  until  the  ques- 
tions regarding  the  correctness  of  the 
charges  on  its  lines  and  oh  the  connecting 
lines  had  been  adjusted,  and  then  to. 
collect  the  bills  of  the  consignees.  From 
a  bad  motive  the  defendant,  after  notice, 
refused  to  advance  charges  to  connecting 
lines,  to  receive  and  transport  freight 
ecmsigned  to  the  plaitatiff,  unless  the 
charges  upon  it  for  transportation  were 
prepaid,  while  it  continued  to  give  credit 
to  other  consignees  similarlj  situated 
according  to  the  usage  and  custom.  It 
was  held  that  these  acts  did  not  subject 
the  plaintiff  to  undue  or  unreasonable 
prejudice  or  disadvantage  within  the 
meaning  of  the  Interstate  Commerce  Act. 

Question  ef  fact  and  not  of  law. — 
Whetherj  in  particular  instances,  there 
has  -been  an  undue  or  unreasonable  preju- 
dice or  preference,  or  whether  the  circum- 
stances and  conditions  of  the  carriage 
have  been  mibetantially  similar  or  other- 
wise, are  questions  of  fact,  depending  on 
the  matters  proved  in  each  case.  Cincin- 
nati, etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  (lg96)  162  U.  S.  184,  16 
S.  Ct.  700,  40  U.  S.  (L.  ed.)  035;  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, (1896)  162  U.  S.  197,  16  S.  Ct. 
666,  40  U.  S.  (L.  ed.)  940;  Interstate 
Commerce  Commission  t?.  Alabama  Mid- 
hmd  R.  Co.,  (1897)  168  U.  S.  144,  18 
S.  Ct.  45,  42  U.  a  (L,  ed.)  414,  affirming 
(C.  C.  A.  1896)  74  Fed.  715,  41  U.  S. 
App.  453,  21  C.  C.  A.  51 ;  Interstate  Com- 
merce Commission  i>.  Louisville,  etc.,  R. 
Co.,  (1896)  73  Fed.  409;  State  v.  Adams 
Express  Co.,  (1908)  171  Ind.  138,  86 
N.  E.  337,  966,  19  L.  R.  A.  (N.  S.)  03; 
Denaby  Main  Colliery  Co.  v.  Manchester, 
etc.,  R.  Co.,  [1880]  3  R.  Can.  T.  Cas. 
(Eng.)  426;  Phipps  «.  London,  etc.,  R. 
Co.,  [1892]  2  Q.  B.  (Eng.)  229;  Palmer 
P,  London,  etc.,  R  Co.,  [1866]  L.  R.  1 
C.  P.   (Eng.)  693. 

^*  This  section  forbids  any  undue  or  un- 
reasonable preference  or  advantaga  in 
favor  of  any  person,  company,  firm,  cor- 
poration, or  locality;  what  is  such  undue 
or  unreasonable  preference  or  advantaf^e 
is  a  question  not  of  law  but  of  fact.'* 
Pennsylvania  Co.  v,  U.  S.,  (1915)  236 
U.  S.  351,  35  S.  Ct.  370,  59  U.  S.  (L.  ed.) 
616,  affirming  (W.  D.  Pa.  1914)  214  Fed. 
445. 

Whether  a  difference  of  twelve  cents 
per  hundred  pounds  between  a  local  rate 
and  the  carrier's  proportion  of  a  through 
rate  is  an  undue  and  unreasonable  prefer- 
ence or  advantage  as  against  a  local  ship- 
per is  a  question  for  the  jury.  U.  S.  P» 
Tozer,   (1889)   39  Fed.  369. 

Burden  of  proof. —  The  burden  of  proof 
rests  upon  the  party  alleging  the  exist- 
ence of 'an  undue  preference  or  advantage. 
Interstate  Commerce  Commission  v.  Balti- 
more, etc.,  R.  Co.,  (1890)  43  Fed.  37, 
affirmed  (1892)  145  U.  S.  263,  12  S.  Ct. 
844,  36  U.  S.    (L.  ed.)    699;   Interstate 


Commerce  Commission  v.  Louisville,  etc., 
R.  Co.,  (1896)  73  Fed.  409;  DenabyMain 
Colliery  Co.  v.  Manchester,  etc.,  R.  Co., 
[1885]   11  App.  Cas.   (Eng.)   97. 

Criminality  of  unreasonable  charge. — 
A  conviction  for  the  violation  of  the  **  un- 
due preference"  clause  of  the  Act  cannot 
be  sustained  where  the  criminality  of  the 
Act  is  made  to  depend  on  whether  the 
jury  think  a  preference  reasonable  or  un- 
reasonable. To  constitute  a  crime,  the 
Act  must  be  one  the  criminality  of  which 
the  party  is  able  to  know  in  advance. 
Torer  v.  U.  S.,  (1892)  52  Fed.  917,  53 
Am.  &  Eng.  R.  Cas.  14,  quoting  Chicetgo, 
ete.,  R.  Co.  v,  Dey,   (1888)    35  Fed.  866. 

Special  service. — ^A  contract  by  a  rail- 
road company  with  a  shipper  to  ship  his 
horses  to  another  state  on  a  special 
'through  stodc  train  was  not  an  agree- 
ment to  perform  a  special  service  in  vio- 
lation of  the  Interstate  Commerce  A<*t, 
everv  shipper  being  entitled  to  the  same 
privilege  upon  request.  Kirby  i\  Chicago, 
etc.,  R.  Co.,  (1909)  242  111.  418,  90  N.  E. 
262. 

Business  considerations  which  would 
naturally  affect  the  action  of  the  carriers 
independently  oi  the  Act  are  entitled  to 
consideration  in  determining  the  existence 
of  an  undue  preference  or  advantage. 
Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S.  197, 
16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940; 
Interstate  Commerce  Commission  v.  Ala- 
bama Midland  R.  Co.,  (C.  C.  A.  1896)  74 
Fed.  715,  41  U.  S.  App.  453,  21  C.  C.  A. 
^1. 

Mathematical  calculation  not  the  test. 
—  The  question  cannot  be  determined  by 
a  mere  mathematical  calculation.  Inter- 
state Commerce  Commission  v.  Alabama 
Midland  R.  Co.,  (C.  C.  A.  1896)  74  Fed. 
n5,  41  U.  S.  App.  453,  21  C.  C.  A.  51, 
affirmed  (1897)  168  U.  S.  144,  18  S.  Ct. 
45,  42  U.  S.  (L.  ed.)  414;  Phipps  v. 
London,  etc.,  R.  Co.,  [1892]  2  Q.  B.  (Eng.) 
229,  quoted  with  approval  in  Interstate 
Commerce  Commission  v,  Louisville,  etc., 
R.  Co.,  (1896)   73  Fed.  409. 

2.  SimilcM^ty  of  Circumstances  and  Con- 
ditions 

Generally. —  Substantially  similar  cir- 
cumstances and  conditions  must  exist  in 
order  to  render  a  preference  or  advantage 
illegal.  Cowan  r.  Bond,  (1889)  39  Fed. 
54;  U.  S.  V,  Oregon  R.,  etc.,  Co.,  (1908) 
159  Fed.  975. 

A  preference  to  be  undue  must  be  a 
preference  of  a  person  similarly  circum- 
stanced and  bringing  a  similar  profit  to 
the  company.  Interstate  Commerce  Com- 
mission V.  Baltimore,  etc.,  R.  Co.,  (1890) 
43  Fed.  37,  affirmed  (1892)  145  U.  S. 
263,  12  S.  Ct.  844,  36  U.  S.   (L.  ed.)  699. 

The  similarity  of  circumstances  and 
conditions  under  which  a  service  of  car- 
riage is  rendered,  which,  under  the  Inter- 
state Commerce  Act,  requires  an  equality 
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of  rate,  relates  to  the  circumstances  and 
conditions  which  affect  the  service  only, 
and  where  different  coal-mining  localities 
are  grouped  into  a  district  for  rate-mak- 
ing purposes,  a  carrier  is  not  justified  in 
making  a  different  rate  for  the  same  or 
substantially  similar  service  from  a  par- 
ticular locality  in  such  district,  or  on  the 
product  of  a  particular  mine  or  vein, 
from  that  charged  others  because  the  dif- 
ference in  the  product  from  such  locality, 
mine  or  vein  and  that  from  other  mines 
in  the  district  is  such  that  it  can  pay  a 
higher  rate  and  still  compete  in  iJie  mar- 
ket. Philadelphia,  etc.,  K.  Co.  v.  Inter- 
state Commerce  Commission,  (1909)  174 
Fed.  687. 

Mexe  inequality  of  charge  does  not  con- 
stitute undue  or  unreasonable  preference 
or  advantage.  Railroads  are  only  bound 
to  give  the  same  terms  to  all  persons 
alike,  under  the  same  conditions  and  cir- 
cumstances; and  any  fact  which  produces 
an  inequality  of  conditions  and  a  change 
of  circumstances  justifies  an  inequality 
of  charge.  Interstate  Commerce  Commis- 
sion V.  Chicago  Great  Western  R.  Co., 
(1905)  141  Fed.  1003,  affirmed  (1908) 
209  U.  S.  108,  28  S.  Ct.  493,  52  U.  S. 
(L.  ed.)   706. 

Preference  between  localities. —  The 
same  evidence  which  warrants  a  finding 
that  dissimilar  circumstances  and  condi- 
tions exist  justifying  a  lower  rate  for 
a  longer  haul  to  one  point  than  for  a 
shorter  haul  to  another  also  establishes 
that  the  charging  of  such  rates  does  not 
give  one  point  an  undue  preference  and 
aidvantage  over  the  other,  m  violation  of 
this  section.  Interstate  Commerce  Com- 
mission V,  Nashville,  etc.,  R.  Co.,  (C.  C. 
A.   1908)    120  Fed.  934,  67  C.  C.  A.  224. 

In  Interstate  Commerce  Commission  v, 
Cincinnati,  etc.,  R.  Co.,  (1903)  124  Fed. 
624,  it  appeared  that  the  conditions  are 
such  at  Norfolk  and  Richmond,  Va.,  by 
reason  of  the  large  number  of  carrying 
lines,  both  rail  and  water,  which  enter 
such  places,  and  the  fact  that  they  are  in 
what  is  known  as  the  "  trimk  line  terri- 
tory," as  to  create  a  very  active  competi- 
tion on  shipments  from  the  west,  and  to 
justify  the  making  of  low  rates  on  such 
shipments;  and  the  fact  that  such  low 
rates  are  made  on  through  shipments 
from  Chicago,  St.  Louis,  and  East  St. 
Louis  by  a  material  reduction  from  local 
tariff  rates  bjr  the  connecting  lines  west 
of  the  Ohio  river,  while  substantially  the 
local  rates  are  charged  on  the  same  lines 
on  through  shipments  from  the  same 
points  to  Wilmington,  N.  C,  which  is 
not  within  the  trunk  line  territory  but 
in  the  southern  territory,  and  has  fewer 
lines  of  transportation  and  less  active 
competition,  resulting  in  higher  through 
rates  to  the  latter  place  although  the 
length  of  haul  is  substantially  the  same, 
does   not   operate    to   give   Norfolk    and 


Richmond  an  undue  or  unreasonable 
preference  or  advantage,  or  subject  Wil- 
mington to  an  undue  or  unreasonable 
prejudice  or  disadvantage,  in  violation 
of  this  section. 

Differenoeo  in  population  and  tonnage 
ma^  justifv  what  would  otherwise  be  an 
unjust  preference  or  advantage  as  between 
two  cities  or  towna  similarly  situated. 
Detroit,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (C.  C.  A.  1896)  74 
Fed.  803,  43  U.  S.  App.  308,  21  C.  C.  A 
103. 

Welfare  of  respective  localities. —  The 
welfare  of  the  locality  of  delivery  or  con- 
sumption mu»t  be  considered  as  well  as 
that  of  the  locality  of  production  and 
shipment.  Interstaie  Commerce  Commis- 
sicm  V,  Alabama  Midland  R.  Co.,  (1897) 
168  U.  S.  144,  18  S.  Ct.  46,  42  U.  S. 
(L.  ed.)  414,  citing  with  approval  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, (1896)  162  U.  S.  197,  16  S.  Ct 
666,  40  U.  S.  (L.  ed.)  940. 

3.  Allotment  of  Cars 

Generally. —  The  prohibitions  of  this 
section  require  that  cars  shall  be  fairly 
allotted  to  shippers  without  unjust  dis- 
crimination or  unfair  preference.  But  the 
statute  does  not  define  what  is  the  proper 
method  of  distribution  in  case  of  car 
shortage,  and  a  question  as  to  the  reason- 
ableness of  a  rule  of  car  distribution  is 
administrative  in  its  character  and  calls 
for  the  exercise  of  the  powers  and  discre- 
tion conferred  by  Congress  upon  the  In- 
terstate Commerce  Commission.  Morris- 
dale  Goal.  Co.  V,  Pennsylvania  R.  Co., 
(1913)  230  U.  S.  304,  33  S.  Ct.  938,  57 
U.  S.  (L.  ed.)  1494,  affirming  (C.  C.  A. 
3d  Cir.  1910)  183  Fed.  929,  106  C.  C.  A. 
269;    (E.  D.  Pa.  1910)    176  Fed.  748. 

In  American  Tie,  etc.,  Co.  v.  Kansas 
City  Southern  R.  Co.,  (C.  C.  A.  1909)  175 
Fed.  28,  99  C.  C.  A.  44,  it  was  held  that 
the  refusal  of  an  interstate  carrier  to 
fumi^  cars  for  the  shipment  of  the  com- 
plainant's cross-ties,  while  furnishing  cars 
to  others  for  interstate  shipment  of  other 
freight,  constitutes  an  unjust  discrimina- 
tion in  violation  of  this  section,  for  which 
plaintiff  was  entitled  to  recover  full  dam- 
ages with  an  attorney's  fee  and  costs  as 
authorized  by  section  8,  infra,  p.  430. 

A  contract  by  a  common  carrier  to  sup- 
ply to  a  particular  interstate  sh^per  a 
specified  number  of  cars  on  certain  dates, 
to  be  used  in  such  shipment,  is  not  a 
violation  of  this  section,  unless  it  appear 
that  the  contract,  if  performed,  will  in 
fact  extend  to  that  shipper  an  undue  or 
unreasonable  preference  over  other  ship- 
pers. Ferrell  v.  Great  Northern  R.  Co., 
(1912)   119  Minn.  302,  138  N.  W.  284. 

Reasonableness  of  rules  affecting  dis- 
tribution.—  A  railroad  having  permitted 
the  erection  of  grain  warehouses  along 
its  right  of  way  in  which  grain  was  stored 
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for  producers  and  owners  for  hire,  aa  well 
as  grain  purchased  and  owned  by  the 
warehousemen,  promulgated  a  rule  requir-. 
ing  all  orders  for  cats  for  the  shipment  of 
grain  from  such  warehouses  to  oe  made 
by  the  warQhousemen.  The  rule  operated 
to  the  prejudice  of  private  storers  of 
grain  through  the  use  of  cars  ordered  by 
the  warehousemen  for  the  shipment  of 
their  own  grain  before  cars  could  be  ob- 
tained for  the  shipment  of  grain  in  the 
warehouses  owned  oy  storers,  and  by  the 
appropriation  of  cars  intended  for  storers 
by  the  warehousemen.  It  was  held  that 
the  railroad  company,  under  its  duty  to 
see  that  no  discrimfination  was  practiced, 
was  bound  either  to  change  the  rule  or  to 
see  that  it  was  not  permitted  to  operate 
in  favor  of  one  shipper  and  against  an- 
other. U.  S.  V,  Oregon  R.,  etc.,  Co., 
(1908)    159  Fed.  975. 

Extra  percentage  for  prompt  retiim  of 
cars. —  The  statute  is  not  violated  by  the 
allowance  by  a  railroad  company  of  an 
extra  percentage  of  cars  to  an  operator 
who  during  the  preceding  month  has  un- 
loaded and  returned  its  cars  within  a  cer- 
tain average  time;  such  practice  having 
been  adopted  instead  of  the  imposition  of 
a  demurrage  charge  to  encourage  prompt 
return  of  cars,  and  enlarge  the  available 
supply  for  use,  and  being  open  to  all  alike. 
U.  S.  V.  Baltimore,  etc.,  R.  Co.,  (1907) 
154  Fed.  108. 

Pro  rata  allotment  of  cars. —  It  is  the 
duty  of  a  railroad  company,  when  its  sup- 
ply of  coal  cars  is  short,  to  prorate  the 
supply  on  hand,  without  unjust  discrimi- 
nation, among  all  the  shippers  of  coal. 
U.  8.  r.  Norfolk,  etc.,  R.  Co.,  ( 1901 )  109 
Fed.  831 ;  U.  S.  v.  West  Virginia  Northern 
R.  Co.,  (N.  D.  W.  Va.  1903)  125  Fed.  262, 
affirmed  (€.  C.  A.  4th  Cir.  1904)  134 
Fed.  198,  67  C.  C.  A.  220. 

An  arrangement  between  an  interstate 
railroad  company  and  coal  shippers  in  a 
certain  field,  fi^m^  a  basis  which  should 
be  considered  equitable  for  the  distribu- 
tion of  cars  between  such  shippers,  does 
not  operate  to  relieve  the  railroad  com- 
pany from  the  obligations  imposed  on  it 
by  this  section  to  ^eat  shippers  without 
discrimination.  U.  S.  v,  Norfolk,  etc.,  R. 
Co.,  (1906)   143  Fed.  266,  74  C.  C.  A.  404. 

A  railroad  rule  providing  that  in  the 
distribution  of  the  cars  of  a  railroad  com- 
pany available  for  the  transportation  of 
coal,  cars  for  the  railroad's  fuel  supply, 
foreign  railroad  cars  specially  consigned 
for  tJhe  fuel  supply  of  the  consigning  rail- 
roads, and  individual  cars  own^  by  ship- 
pers and  assigned  to  specified  mines  for 
loading,  should  be  charged  against  the 
capacity  of  the  mines  at  which  they  were 
placed,  and  that  the  difference  between 
Che  rated  capacity  of  the  mine  and  the 
capacity  of  such  assigned  cars  should  be 
the  rate  on  which  all  the  other  cars  of 
the  railroad  company  would  be  prorated, 
which  rule  operated  slightly  to  the  ad- 


vantage of  the  owners  of  individual  cars, 
was  held  not  to  be  objectionable  as  a 
discrimination  against  them.  L6gan  Coal 
Co.  V,  Pennsylvania  R.  Co.,  (1907)  154 
Fed.  497. 

Cars  not  owned  by  carrier  —  Generally. 
—  The  duty  of  furnishing  a  fair  and 
equal  distribution  of  facilities  to  shippers 
cannot  be  evaded  by  the  carrier  by  claim- 
ing that  it  is  not  the  owner  of  a  portion 
of  the  cars  carried  over  its  lines.  U.  S. 
V.  Baltimore,  etc.,  R.  Co.,  (C.  C.  A.  4th 
Cir.  1908)  165  Fed.  113,  91  C.  C.  A.  147, 
reverged  on  other  grounds  (1910)  215 
U.  S.  481,  30  S.  Ct.  164,  54  U.  S.  (L.  ed.) 
292. 

Permitting  a  shipper  to  use  his  own 
cars  may  amount  to  an  unlawful  prefer- 
ence or  advantage.  U.  S.  v.  Delaware, 
etc.,  R.  Co.,  (1889)  40  Fed.  101.  See 
also  U.  S.  V.  Norfolk,  etc.,  R.  Co.,  (1901) 
109  Fed.  831. 

But  it  is  not  unlawful  for  a  carrier  to 
transport  etock  in  cars  of  a  particular  car 
company  at  a  less  rate  than  is  charged  for 
stock  shipped  in  the  cars  of  another  com- 
pany, where  the  cars  of  the  former  com- 
pany are  adapted  for  use  both  aa  stock 
cars  and  as  coal  cars,  while  the  cars  of 
the  latter  company  are  not  so  adapted,  aa 
in  such  case  the  circumstances  BJad  con- 
ditions are  not  substantially  similar. 
U.  S.  V,  Delaware,  etc.,  R.  Co.,  (1889)  40 
Fed.  101. 

OoTM  owned  Ity  individual  operatore  of 
ooal  tninee. —  Where  some  of  the  operators 
of  coal  mines  iJong  a  line  of  interstate 
railroad  own  cars  individually  which  are 
moved  by  the  railroad  company,  they  are 
entitled  to  the  exclusive  use  of  such  cars, 
but  in  times  when  the  total  siq>ply  of 
coal  cars,  including  such  individual  cars 
and  those  owned  by  the  railroad  company, 
is  insufficient  to  meet  the  demand,  in  the 
distribution  by  the  railroad  company  of 
cars  between  the  different  mine  operators 
on  a  percentage  basis,  calculated  on  the 
production  of  the  several  mines,  each 
operator  h  entitled  to  its  percentage  of 
all  of  the  available  cars,  whether  owned 
by  the  company  or  individually,  in  so  far 
as  it  will  not  mterfere  with  such  right  of 
the  individual  owners  to  the  exclusive  use 
of  their  own  cars;  and  the  action  of  the 
railroad  company  in  deducting  such  indi- 
vidual cars  oefore  making  the  distribu- 
tion, and  allowing  their  owners  in  addi- 
tion thereto  their  full  quota  of  its  own 
cars,  subjects  other  operators  who  own  no 
cars  to  an  undue  and  unreasonable  preju- 
dice and  disadvantage  in  violation  of 
this  section.  In  such  a  distribution  the 
allotment  of  an  arbitrary  number  of  cars 
for  development  to  new  mines  which 
have  had  no  opportunity  to  establish  a 
percentage  within  reasonable  limits  is 
lawful.  U.  S.  i>.  Baltimore,  etc.,  R.  Co., 
(1907)  154  Fed.  108;  Majestic  Coa),  etc., 
Co.  V,  Illinois  Cent.  R.  Co.,  (1908)  162 
Fed.  810. 
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Cars  ovmed  hy  other  railroads  buying 
coal  of  partioutar  operator. —  The  prac- 
tice of  a  railroad  company  in  distributing 
coal  cars  for  use  between  mine  operators 
on  its  line  in  times  of  shortage  of  cars  not 
to  charge  against  a  mine  as  a  part  of  its 
quota  cars  of  other  railroad  companies 
who  had  bought  coal  for  fuel  from  such 
mJne  and  sent  the  cars  there  to  receive 
delivery  of  the  same,  when  the  coal  so  sold 
is  not  taken  into  consideration  in  com- 
puting such  mine's  percentage,  does  not 
subjed;  other  mine  operators  to  an  undue 
or  unreasonable  prejudice  or  disadvan- 
tage. The  same  considerations  apply  to 
coal  purchased  by  any  buyer  for  its  own 
use  to  be  delivered  into  its  own  cars  at 
the  mine,  and  which  does  not  become  a 
subject  of  interstate  commerce.  U.  S. 
V.  Baltimore,  etc.,  R.  Co.,  (1907)  164 
Fed.  108. 

Jurisdiction  in  claims  for  damages. — 
Claims  for  damages  arising  out  of  the 
application,  in  interstate  commerce,  of 
mleB  for  distributing  cars  in  times  of 
shortage,  call  for  the  administrative 
authority  of  the  Interstate  Commerce 
Commission  as  a  condition  precedent  to 
action  in  the  courts  for  damages  where 
the  rule  is  assailed  as  unjustly  discrim^i- 
natory.  But  where  the  assault  is  not 
against  the  rule,  but  against  its  unequal 
and  discriminatory  application,  no  ad- 
ministrative question  is  presented  and  the 
claim  may  be  prosecuted  in  either  a  fed- 
eral or  a  state  court  without  any  prece- 
dent action  by  the  commission.  Morris- 
dale  Coal  Co.  V.  Pennsylvania  R.  Co. 
(1913)  230  U.  8.  304,  33  S.  Ct.  938,  57 
U.  8.  (L.  ed.)  1494,  affirming  (C.  C.  A. 
3d  Cir.  1910)  183  Fed.  929,  106  C.  C.  A. 
269;  Pennsylvania  R.  Co.  v.  Puritan  Goal 
Min.  Co.,  (1916)  237  U.  8.  121,  35  S.  Ct. 
484,    69    U.    S.    (L.    ed.)     867,    affirming 

(1912)  237  Pa,  St.  420,  86  Atl.  426.  Ann. 
Caa.  1914B  37;  Illinois  Cent.  R.  Co.  v. 
Mulberry  Hill  Coal  Co.,  (1915)  238  U.  S. 
275,  35  S.  Ct.  760,  69  U.  8.  (L.  ed.)  1306, 
affirming  (1912)  257  111.  80,  100  N.  B. 
151;  Pennsylvania  R.  Co.  t?.  Sonroan 
Shaft  Coal  Co.,  (1916)  242  U.  S.  120,  37 
S.  Ct.  46,  affirming  (1913)  241  Pa.  St. 
487,  88  Atl.  746. 

Where,  however,  the  Interstate  Com- 
merce Commission  has  passed  on  the 
reasonableness  of  a  car  shortage  rule  and 
declared  it  illegal,  action  cannot  then  be 
brought  in  a  state  court  for  damagce  for 
failing  to  furnish  cars,  but  the  shipper 
must  proceed  in  accordance  with  section 
9,  infra,  p.  432.  Moreover,  an  action  may 
not  be  maintained  in  the  state  court  by 
virtue  of  a  state  statute  on  the  subject 
notwithstanding  that  the  action  was  begun 
before  the  award  of  the  commission. 
Pennsylvania  R.  Co.  r.  Clark  Bros.  Coal 
Min.  Co.,  (1915)  238  U.  S.  456.  35  S.  Ct. 
896,   59   U.    S.    (L.    ed.)    1406,   reversing 

(1913)  241  Pa.  St.  515,  88  Atl.  754.  In 
this  caae  it  was  held  that  discriminatory 


car  service  with  respect  to  coal  sold 
at  mines  f.  o.  b.  for  transportation 
outside  the  state  was  a  subject  within 
the  jurisdiction  of  the  Interstate  Com- 
merce Commission  which  had  power  to 
pass  upon  the  question  whether  the 
rule  or  method  of  car  distribution 
practiced  by  the  railroad  company  was 
unjustly  discriminatory.  The  court  said: 
''Rules  as  to  car  distribution  that 
are  unjustly  discriminatory  are  within 
the  purview  of  |  3,  and  damages 
thereby  occasioned,  as  well  as  those  due 
to  the  exaction  of  unreasonable  rates, 
arise  from  the  violation  of  the  act,  and 
their  ascertainment  is  within  the  scope  at 
the  commission's  authority.  .  .  .  Where, 
as  in  this  case,  it  appears  that  the  act 
has  been  violated,  and  the  reauisite  ruling 
as  to  the  unreasonableness  of  the  practice 
assailed  has  been  made  by  the  commis- 
sion, the  provisions  of  |  9  are  applicablei 
.  .  .  This  provision  defines  the  remedies 
to  which  a  person  in  the  situation  of  the 
plaintiff  is  entitled,  and  the  terms  of  the 
provisicm  clearlv  indicate  that  these  reme- 
dies are  ezcluBivei  The  express  require- 
ment of  an  election  between  the  proceed- 
ing before  the  commission  and  suit  in  the 
federal  court  leaves  no  room  for  the  oon- 
duaion  that  there  is  an  option  in  such 
case  to  resort  to  the  state  court.  Where 
the  proceeding  has  been  had  before  the 
commission  and  reparation  awarded,  suit 
under  f  16  (aa  amended  in  1910  [36  Stat, 
at  L.  554,  chap.  309,  9  13])  may  be 
brought  in  either  a  state  or  a  federal 
court,  but  this  is  after  the  commission's 
award  ha«  been  made." 

An  action  for  damages  in  the  state 
court,  resulting  from  the  failure  of  the 
carrier  to  furnish  cars  for  the  shipment 
of  freight  within  a  reasonable  time  after 
the  da&  agreed  upon  between  the  shipper 
and  the  carrier  is  not  prohibited  by  this 
section.  Chicago,  etc.,  R.  Co.  v.  Bieatfy, 
(1914)   42  Okla.  528,  141  Pac.  442. 

As  to  the  duty  generally  of  a  carrier 
to  furnish  cars  to  a  shipper  see  notes 
under  section  1,  paragraph  [B],  supra, 
p.  351. 

4.    OompeiUion 

In  general. —  Competition  between  rival 
carriers,  existing  at  one  point  and  not  at 
another,  must  be  considered  in  determin- 
ing whether  or  not  the  carrier  is  giving 
one  of  such  points  an  undue  or  unreason- 
able preference  or  advantage  over  the 
other.  Texas,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  (1896) 
162  U.  S.  197,  16  S.  Ct.  666, 
40  U.  8.  (L.  ed.)  940;  Interstate  Com- 
merce Commission  v.  Alabama  Midland 
R.  Co.,  (1897)  168  U.  S.  144,  18  S.  Ct 
45,  42  U.  S.  (L.  ed.)  414,  (C.  C.  A.  1896) 
74  Fed.  715,  41  U.  S.  App.  453,  21  C.  C. 
A.  51;  Interstate  Commerce  Commission 
V.  Louisville,  etc.,  H.  Co.,  (1896)  73  Fed. 
409;  Interstate  Commerce  Commission  r. 
Western,  etc,  K  Co.,  (C.  C.  A.  1899)  93 
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Fed.  83,  35  C.  G.  A.  217,  affirming  (1803) 
88  Fed.  186;  Interstate  Commerce  Com- 
mission 1?.  Nashville,  etc.,  E.  Co.,  (C.  G.  A. 
1903)  120  Fed.  034,  67  C.  0.  A.  224; 
Interstate  Commerce  Commissioir  v.  Cin- 
cinnati, etc.,  R.  Co.,  (1003)  124  Fed. 
624;  Phipps  f.  London,  etc.,  R.  Co., 
[1802]  2  Q.  B.  (Enff.)  220;  Mansion 
House  Assn.  r.  London,  etc.,  R.  Co., 
[1895]  1  Q.  B.  (Eng.)  027;  Denaby  Main 
Colliery  Go.  v.  Manchester,  etc.,  K.  Co., 
(1885)  11  App.  Gas.  (Eng.)  07;  Louis- 
ville, etc.,  R.  Go.  V.  U.  8.,  (Com.  G.  1012) 
107  Fed.  58.  See  also  Interstate  Com- 
merce Commission  p.  Chicago  Great  West- 
ern R.  Co.,  (1008)  200  U.  S.  108,  28  8.  Ct. 
403,  52  U.  S.  (L.  ed.)  705,  affirming 
(N.  D.  111.  1005)   141  Fed.  1003. 

The  reeflon  why  competition  must  be 
considered  is  that  a  trader  is  as  much 
entitled  to  the  advantage  of  a  situation 
where  rival  carriers  are  competing  for  his 
traffic,  as  another  trader  is  entitled  to 
the  advantage  of  a  situation  nearer  the 
market  requiring  a  shorter  haul.  •  Inter- 
state Commerce  Commission  v.  Baltimore, 
etc.,  R.  Co.,  (1802)  145  U.  S.  263,  12 
8.  Ct.  844,  36  U.  S.  (L.  ed.)  600;  Inter- 
state Commerce  Commission  r.  Louisville, 
etc.,  K.  Co.,  (1806)  73  Fed.  409;  Ran- 
some  i\  Eastern  Counties  R.  Co.,  (1857) 
1  C.  B.  N.  S.  437,  87  E.  G.  L.  437. 

The  nature  and  extent  of  competition 
must  be  considered  in  determining 
whether  a  particular  discrimination  is 
thereby  justified.  Interstate  Commerce 
Commission  v,  Alabama  Midland  R.  Co., 
(1807)  168  U.  S.  144,  18  S.  Ct.  45,  42 
U.  S.  (L.  ed.)  414,  affirming  (C.  C.  A.  5th 
Gir.  1896)  74  Fed.  716,  41  U.  8.  App.  453, 
21  C.  C.  A.  51;  Interstate  Commerce  Com- 
mission V.  Western,  etc.,  R.  Co.,  (C.  G.  A. 
1899)  93  Fed.  83,  35  C.  C.  A.  217. 

The  fact  that  a  railroad  company  has 
acquired  the  ownership  of  the  only  road 
which  previously  competed  with  its  own 
for  business  at  a  certain  point  cannot 
affect  the  question  whether  its  rates  un- 
justly discriminate  against  such  point  in 
favor  of  another  point  where  competition 
exists,  where  it  amrmatively  appears  that 
the  rates  to  the  noncompetitive  point  have 
not  been  increased  since  the  purchase  of 
the  competing  road.  Interstate  Commerce 
Commission  v.  Southern  R.  Co.,  (1902) 
117  Fed.  741,  affirmed  (C.  C.  A.  4th  Gir. 
1903)   122  Fed.  800,  60  C.  G.  A.  540. 

All  competition,  provided  it  possesses 
the  attribute  of  producing  a  substantial 
and  material  effect  upon  traffic  and  rate 
making,  is  proper,  under  the  statute,  to 
be  taken  into  consideration.  The  fact  that 
the  competition  is  wholly  between  carriers 
who  are  subject  to  the  Act  is  not  ma- 
terial. Interstate  Commerce  Commission 
c.  Southern  R.  Co.,   (1900)   105  Fed.  704. 

Competition  in  ocean  freights. —  In  de- 
termining questions  of  the  reasonableness 
of  rates  and  of  discrimination  in  regard 
to  traffic  originating  in  foreign  countries. 


the  courts  may  and  should  take  into  con- 
sideration as  constituting  dissimilar  con- 
ditions, circumstances  existing  beyond 
the  seaboard  of  the  United  States  (such 
as  competition  by  ocean  freights)  as  well 
as  conditions  prevailing  withm  the  United 
States.  Texas,  etc.,  R.  Co.  v.  Inter stfite 
Commerce  Commission,  (1806)  162  U.  8. 
107,  16  8.  Ct.  666,  40  U.  8.  (L.  ed.)  940, 
died  and  followed  in  Interstate  Com- 
merce Commission  v.  Southern  R.  Co., 
(1900)  105  Fed.  703. 

Potential  water  competition,  although 
there  is  at  the  time  but  little  actual  com- 
petition, is  a  circumstance  to  be  consid- 
ered. Interstate  Commerce  Commission 
r.  Alabama  Midland  R.  Co.,  (G.  G.  A. 
1896)  74  Fed.  715,  41  U.  8.  App.  453,  21 
G.  G.  A.  356,  affirmed  (1897)  168  U.  8. 
144,  18  8.  Ot.  45,  42  U.  8.   (L.  ed.)   414. 

Distinction  between  ''real"  and  ''pos- 
sible" competition^— The  fact  that  de- 
fendants might  if  they  chose  to  do  so 
bring  about  a  severe  competition  in  live 
stock,  as  in  its  products,  is  immaterial. 
It  is  sufficient  that  real  and  substantial 
competition  is  not  as  severe  in  live  stock 
as  m  its  products;  and  it  is  useless  to 
inquire  whether  it  might  be  jpoasible  to 
make  competition  as  severe  m  the  one 
case  as  in  the  other.  Interstate  Commerce 
Commission  v,  Chicago  Great  Western  R. 
Co.,  (1905)  141  Fed.  lOOS,  affirmed  (1908) 
209  U.  8.  108,  28  8.  Gt.  493»  52  U.  8. 
(L.  ed.)   705. 

5.  Ratet  and  Charges 

Discrimination  in  rates  —  Generally,'-' 
Discrimination  in  rates  may  ccmstitute  an 
unlawful  preference  or  advantage  under 
this  section,  as  well  as  discrimination  in 
facilities  furnished.  U.  8.  v.  Tozer, 
(1889)  2  Int.  Com.  422,  citing  Denaby 
Main  Colliery  Go.  v.  Manchester,  etc.,  R. 
Co.,  (1880)  3  R.  &  Can.  T.  Gas.  (Eng.) 
426,  (1885)   11  App.  Gas.  97. 

But  it  is  not  the  purpose  of  the  statute 
to  prevent  competition  in  rates  between 
different  points  on  different  lines  <^  road. 
Allen  17.  Oregon  R.,  etc.,  Co.,  (1899)  98 
Fed.  17. 

A  contract  by  which  a  carrier  under- 
takes to  carry  the  lumber  ol  a  certain 
shipper  to  a  point  bevond  the  state  at  a 
stipulated  rate,  which  is  less  than  the 
lumber  could  be  shipped  for  over  the  car- 
rier's line  without  loss  to  the  carrier,  and 
therefore  less  than  the  carrier  will  give 
to  others  shipping  lumber  under  the  same 
conditions^  is  void  under  the  Interstate 
Commerce  Act  making  it  unlawful  for  a 
carrier  to  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular 
person.  Kizer  v.  Texarkana,  etc.,  R.  Co., 
(1899)   66  Ark.  348,  50  S.  W.  871. 

A  carrier  cannot  lawfully  make  rates  so 
as  to  overcome  the  natural  advantage  of 
one  locality  over  another,  or  so  as  to  build 
up  one  place  at  the  expense  of  another. 
State  17.  Adams  Exp.  Co.»  (1908)  171  Ind. 
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138,  85  N.  E.  337,  066,  19  L.  R.  A.  (N.  S.) 
93. 

The  making  of  a  group  rate  to  several 
pointB  does  not  preclude  a  carrier  from 
diBcriminating  in  other  respects  between 
points  in  the  same  group,  if  the  circum- 
f^tances  and  conditions  otherwise  justify 
such  discriminations.  Detroit,  etc.,  R.  Co. 
r.  Interstate  Commerce  Commission, 
(1896)  74  Fed.  803,  43  U.  S.  App.  308, 
21  C.  C.  A.  103. 

Discrimination  hosed  upon  oumership  of 
goods. — ^A  carrier  may  not,  under  the  In- 
terstate Commerce  Act,  make  the  owner- 
ship of  goods  tendered  to  it  for  carriage 
the  criterion  by  which  its  charge  for  such 
carriage  is  to  be  measured.  Interstate 
Commerce  Commission  v.  I>el aware,  etc., 
R.  Co.,  (1911)  220  U.  S.  235,  31  S.  Ct 
292,  52  U.  S.  (L.  ed.)  448. 

Party-rate  tickets  are  not  an  undue 
preference  or  advantage. —  Interstate  Com- 
merce Commission  v.  Baltimore,  etc.,  R. 
Co.,  (1892)  145  U.  S.  263,  12  S.  Ct.  844, 
36  U.  S.  (L.  ed.)  699,  affirming  (1890)  43 
Fed.  37;  Interstate  Commerce  Commis- 
sion V.  Alabama  Midland  R.  Co.,  (1897) 
168  U.  8.  144,  18  S.  Ct.  45,  42  U.  S.  (L. 
ed.)  414;  Foster  v.  Cleveland,  etc.,  R. 
Co.,   (1893)   56  Fed.  434. 

Passes, — The  giving  of  free  passes  to 
persons  not  enumerated  in  section  22 
(infra,  p.  539)  constitutes  an  illegal  pref- 
erence or  advantage.  In  re  Charge  to 
Grand  Jury,   (1895)   66  Fed.  146. 

But  "the  subject  of  the  'preference' 
or  'prejudice'  is  transportation  of  either 
persons  or  property.  The  Act  nowhere  in 
terms  prohibits  the  mere  issuing  of  free 
tickets  or  free  passes.  A  free  ticket  or 
a  free  pass  not  used  is  not  transportation; 
it  ie  not  a  pr^erence  or  adv'antage  to 
the  holder,  nor  any  prejudice  or  disad- 
vantage to  others."  In  re  Huntington, 
(1896)  68  Fed.  882,  citing  Griffee  v.  Bur- 
lington, etc.,  R.  Co.,  (1888)  2  Int.  Com. 
C.  Rep.  301. 

See  further  on  the  subject  of  passes 
authorities  under  section  1,  supra,  p.  337. 

Discriminating  differences  between  state 
and  interstate  rates. —  The  nation  has  the 
power  to  forbid,  and  by  this  Act  it  has 
prohibited,  undue  discriminations  between 
localities  in  different  states  wrought  by 
unreasonable  differences  between  intra- 
state and  legal  interstate  rates  caused 
by  the  reduction  of  the  former  by  the 
acts  and  orders  of  the  officers  of  a  state. 
Thus,  in  Shepard  v.  Northern  Pac.  R.  Co., 
(1911)  184  Fed.  765,  the  facts  were  con- 
sidered and  it  was  held  that  the  un- 
avoidable effect  of  the  general  and  sweep- 
ing reductions  of  intrastate  fares  and 
rates  in  Minnesota,  made  by  the  acts  and 
orders  considered,  was  and  is  8ul)8tantially 
to  burden,  directly  to  regulate,  and  to 
discriminate  against  the  interHtate  com- 
merce of  the  defendant  companies,  and  to 
create  undue  and  unjust  discriminations 
between  localities  in  Minnesota  and  those 


in  other  states,  in  violation  of  the  com- 
merce clause  of  the  Constitution. 

Different  rates  for  live  stock  and  dressed 
meats. — ^A  reduction  of  freight  rates  for 
dressed  meats  and  packing-house  prod- 
ucts from  Missouri  river  points  and  other 
points  similarly  situated  to  Chicago, 
which  makes  such  rates  lower  than  those 
charged  for  live  stock,  does  not  work  an 
undue  and  unreasonable  preference,  where 
the  higher  rate  on  live  stock  has  not  ma- 
terially affected  any  of  the  markets,  prices, 
or  shipments,  being  reasonably  fair  to 
Chicago  and  the  shippers,  and  the  ship- 
ments of  live  stock  from  the  West  to 
Chicago  are  as  great  in  proportion  to  the 
bulk  of  the  business  as  before  the  change 
of  rates,  and  where  the  lower  rate  given 
to  the  packers  was  the  result  of  competi- 
tion, and  does  not  directly  influence  or  in- 
jure shippers  of  live  stock.  Interstate 
Commerce  Commission  v.  Chicago  Great 
Western  R.  Co.,  (1908)  209  U.  S.  108,  28 
S.  Ct.  493,  62  U.  S.  (L.  ed.)  705,  affirm- 
ing (1905)   141  Fed.  1003. 

Compressing  cotton  in  transit. —  Where 
a  carrier  gives  a  through  rate  on  cotton 
it  is  not  a  violation  of  sections  2  and  3 
{supra,  p.  371  et  seq.)  to  give  the  same 
through  rate  with  the  privilege  of  hav- 
ing the  cotton  stopped  at  an  intermediate 
point  where  it  is  compressed  at  the  ex- 
pense of  the  carrier,  where  the  rate  is 
open  to  all  alike.  Cowan  v.  Bond,  (1889) 
39  Fed.  54. 

Reasonable  charge  as  creating  unlawful 
preference. —  A  charge  may  be  perfectly 
reasonable  under  section  1  (supra,  p.  337) 
and  may  create  an  unreasonable  preference 
or  advantage  under  this  section  of  the  Act. 
Interstate  Commerce  Commission  v,  Bal- 
timore, etc.,  R.  Co.,  (1892)  145  U.  S.  263, 
12  S.  Ct  844,  36  U.  S.   (L.  ed.)   699. 

Demnrrafe. —  A  demurrage  or  "car 
service"  charge,  made  by  an  interstate 
railroad  company  for  the  time  during 
which  cars  loaded  with  hay  are  left  stand- 
ing on  its  tracks  at  a  suburban  station 
in  Boston  after  the  expiration  of  the  time 
given  for  imloading,  is  not  discriminative 
within  the  meaning  of  this  section  because 
at  South  Boston,  which  is  the  terminal 
of  the  road  in  the  city,  a  hav  shed  is  pro- 
vided into  which  hay  is  unloaded  at  the 
request  of  a  consignee  to  the  extent  of  its 
capacity,  and  where  it  is  stored  at  a  some- 
what less  rate,  the  charge  being  the  same 
at  the  two  places  where  hay  is  left  in  the 
car.  Michie  v.  New  York,  etc.,  R.  Co., 
(1907)    151  Fed.  694. 

Requiring  prepajrment  of  charges  from 
some  persons  and  not  from  others  does 
not  amount  to  giving  an  unjust  or  un- 
reasonable preference  or  advantage.  Little 
Rock,  etc.,  R.  Co.  v.  St.  Louis  Southwest- 
ern R.  Co.,  (C.  C.  A.  1894)  63  Fed.  776, 
27  U.  S.  App.  380,  11  C.  C.  A.  417,  26 
L.  R.  A.  192,  affirming  (E.  D.  Ark.  1894) 
59  Fed.  400;  Gamble-Robinson  Commis- 
sion Co.  V.  Chicago,  etc,  R.  Co.,  (C.  C.  A. 
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1»09)  168  Fed.  161,  94  C.  C.  A.  217,  16 
Ann.  Caa.  613,  21  L.  R.  A.  (N.  S.)  982. 

Free  cartage. —  The  furnishing  of  free 
cartage  by  a  carrier  at  some  points  and 
not  at  others  may  or  may  not  constitute 
an  unlawful  preference  or  advantage.  It 
is  not  unlawful,  if,  under  the  existing 
circumstances,  such  discrimination  is  rea- 
sonable and  necessary  for  the  benefit  of 
the  carrier,  and  especially  where  there  is 
no  competition  between  the  two  points. 
Detroit,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  74  Fed.  803,  43 
U.  S.  App.  308,  21  C.  C.  A.  103,  affirmed 
on  other  points  in  (1897)  167  U.  S.  633, 
17  S.  Ct.  986,  42  U.  S.   (L.  ed.)  306. 

"  These  English  cases  abimdantly  estab- 
lish three  propositions  in  relation  to  this 
subject:  ( 1 )  That  the  collecting  and  de* 
livery  of  goods  is  a  separate  and  distinct 
business,  notwithstanding  the  confusion 
to  which  we  have  advert^;  (2)  that  the 
railroad  companies,  undertaking  to  do  for 
themselves  this  separate  business,  cannot, 
by  consolidating  the  compensation  for 
each,  avoid  the  restrictions  that  have  been 
imposed  upon  them  in  respect  of  unlaw- 
ful discriminations,  and  it  is  amply  within 
the  power  of  the  railway  commissions  and 
the  courts,  according  to  the  facts  of  each 
particular  case,  to  separate  the  two,  in 
order  to  prevent  such  an  unlawful  com- 
bination; (3)  that,  notwithstanding  the 
separable  and  independent  character  of 
the  two  services,  both,  whether  in  the 
hands  of  the  same  or  separate  carriers, 
are  subject  to  the  rules  and  regulations 
prescribed  by  law  to  prevent  unlawful 
discriminations."  Detroit,  etc.,  R.  Co.  t?. 
Interstate  Commerce  Commission,   (C.  C. 

A.  1896)  74  Fed.  803,  43  U.  S.  App.  308, 
21  C.  C.  A.  103,  citing  Pickford  v.  Grand 
Junction  R.  Co.,  (1842)  10  M.  &  W. 
(Eng.)  399;  Parker  v.  Great  Western  R. 
Co.,  (1844)  7  M.  &  G.  253,  49  E.  C.  L. 
253;  Parker  t?.  Great  Western  R.  Co., 
(1856)  6  El.  &  Bl.  77,  88  E.  C.  L.  77; 
Baxendale  v.  North  Devon  R.  Co.,  (1857) 
3  C.  B.  N.  S.  324,  91  E.  C.  L.  324;  Baxen- 
dale i;.  Great  Western  R.  Co.,  (1858)  6  C. 

B.  N.  S.  309,  336,  94  E.  C.  L.  309,  336; 
Garton  v.  Great  Western  R.  Co.,  (1859)  5 

C.  B.  N.  S.  669,  94  E.  C.  L.  669;  Garton 
V.  Bristol,  etc.,  R.  Co.,  (1859)  6  C.  B. 
N.  S.  639,  95  E.  C.  L.  639,  (1861)  1  B.  & 
S.  112,  101  E.  C.  L.  112;  Pegler  t?.  Mon- 
mouthshire R.,  etc.,  Co.,  (1861)  6  H.  & 
N.  (Eng.)  644;  Baxendale  v,  Bristol,  etc., 
R.  Co.,  (1862)  11  C.  B.  N.  S.  787,  103 
E.  C.  L.  787;  Baxendale  v.  Great  Western 
R.  Co.,  (1863)  14  C.  B.  N.  S.  1,  108  E.  C. 
L.  1,  (1864)  16  C.  B.  N.  S.  137,  111 
E.  C.  I».  137;  Palmer  p.  London,  etc.,  R. 
Co.,  (1866)  L.  R.  1  C.  P.  (Eng.)  588, 
(1870)  L.  R.  6  C.  P.  194;  West  f?.  Lon- 
don, etc.,  R.  Co.,  (1870)  L.  R.  6  C.  P. 
(Eng.)  622;  Parkinson  i\  Great  Western 
R.  Co.,  (1871)  L.  R.  6  C.  P.  (Eng.)  554; 
Evershed  v.  London,  etc.,  R.  Co.,  (1877) 
2  Q.  B.  D.    (Eng.)   254,  3  Q.  B.  D.  134; 


London,  etc.,  R.  Co.  o.  Evershed,  (1878) 
3  App.  Caa.  (Eng.)  1029;  Manchester, 
etc.,  R.  Co.  f?.  Denaby  Main  Colliery  Co., 
(1884)  13  Q.  B.  D.  (Eng.)  674,  14  Q.  B. 
D.  209;  Denaby  Main  Colliery  Co.  v. 
Manchester,  etc.,  R.  Co.,  (1885)  11  App. 
Caa.  (Eng.)  97;  Liverpool  Com  Trade 
Assoc.  V.  London,  etc.,  R.  Co.,  [1891]  1 
Q.  B.    (Eng.)    120. 

Joint  through  rates. —  Joint  through 
rates  are  not  the  standard  by  wh^ch  to 
determine  the  legality  of  local  rates  of 
the  same  carriers.  Tozer  t?.  U.  S.,  (1892) 
52  Fed.  917,  53  Am.  &  Eng.  R.  Cas.  14; 
Chicago,  etc.,  R.  Co.  v.  Osborne,  (C.  C.  A. 
1892)  62  Fed.  912,  10  U.  S.  App.  430,  3 
C.  C.  A.  347;  Allen  r.  Or^on  R.,  etc.,  Co., 
(1890)  98  Fed.  17. 

The  Act  does  not  expressly  authorize 
the  separate  carriers  to  contract  with 
reference  to  through  routes  .and  joint 
tariffs,  because  the  carriers  already  had 
that  authority.  But  this  section  and  «ee. 
6  necessarilv  imply  the  'recognition  that 
authoritv  did  exist  and  that  it  could  be 
exercised  after  the  passage  of  the  Act,  in 
the  same  manner  and  to  the  same  extent 
as  before.  Gulf,  etc.,  R.  Co.  v.  Miami 
Steamship  Co.,  (C.  0.  A.  1898)  86  Fed. 
407,  62  U.  S.  App.  732,  30  C.  C.  A.  142. 

The  proportion  in  which  freight  earned 
by  two  connecting  railroads  under  a  joint 
tariff  schedule  is  divided  between  them  is 
a  matter  for  their  consideration  alone, 
and  a  court  cannot  hold  that  the  share 
received  by  one  constitutes  an  unjust  or 
discriminate  rate.  Allen  r.  Oregon  R., 
etc.,  Co.,   (1899)   98  Fed.  16. 

Lower  joint  through  rates  are  not  a 
diecrimination  against  local  shippers. 
Parsons  v.  Chicago,  etc,  R.  Co.,  (C.  C.  A. 
1894)  63  Fed.  903,  27  U.  S.  App.  394,  11 
C.  O.  A.  489,  eiting  Tosser  v.  U.  S.,  (1892) 
62  Fed.  917,  27  U.  S.  App.  394,  11  C.  C. 
A.  489. 

Mileage. —  Relative  mileage  is  a  circum- 
stance to  be  considered  in  fixing  rates, 
but  it  is  not  alone  the  test  of  undue 
preference  or  advantage.  Interstate  Com- 
merce Commission  v,  Louisville,  etc.,  R. 
Co.,  (1896)  73  Fed.  409,  citing  with  ap- 
proval Phipps  t;.  London,  etc.,  R.  Co., 
[1892]    2  Q.  B.    (Eng.)    229. 

Charges  need  not  be  fixed  solely  upon  a 
mileage  basia.  Interstate  Commerce  Com- 
mission V.  Louisville,  etc.,  R.  Co.,  (1896) 
73  Fed.  409. 

Classification. — The  classification  of 
railway  cross-ties  in  a  different  class 
from  **  lumber,"  imposing  on  them  a 
higher  rate,  constitutes  imjust  discrimi- 
nation. American  Tie,  etc.,  Co.  v.  Kan- 
sas City  Southern  R.  Co.,  (0.  C.  A.  1909) 
175  Fed.  28,  99  C.  C.  A.  44. 

The  disturbance  in  the  relations  bO' 
tween  freight  rates  for  soap  in  carload 
and  less  than  carload  lots,  created  by  ad- 
vancing the  former  from  class  6  to  class 
5,  and  the  latter  from  class  4  to  class  3  in 
a  new  classification  adopted  to  govern  in 
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official  classification  territory,  was  not 
cured  by  classifying  soap  in  less  than  car- 
load lots  at  twenty  per  cent,  less  than 
third  class,  but  not  less  than  fourth 
class,  where  the  result  of  applying  this 
modified  percentage  classification  to  the 
▼arying  ra^tes  is  to  leave  soap  in  less  than 
carload  lots  in  the  fourth  class  in  portions 
of  the  territory  and  in  a  higher  class  in 
other  portions.  Cincinnati,  etc.,  R.  Co. 
t.  Interstate  Commerce  Commission, 
(1907)  206  U.  S.  142,  27  S.  Ct.  648,  61 
U.  S.    (L.  ed.)   995. 

Long  and  short  haul. —  The  same  cir- 
cumstances which  will  justify  a  greater 
charge  for  a  shorter  than  a  longer  haul 
imder  section  4,  will  prevent  such  rate 
from  constituting  an  illegal  preference  or 
advantage  under  this  section.  East  Ten- 
nessee, etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  (1901)  181  U.  S.  1,  21  S. 
Ct.  616,  45  U.  S.  (L.  ed.)  719,  reversing 
(C.  C.  A.  6th  Cir.  1899)  99  Fed.  52,  39 
C.  C.  A.  413,  (E.  D.  Tenn.  1898)  86 
Fed.  107;  Interstate  Commerce  Commis- 
sion V.  Clyde  Steamship  Co.,  (1901)  181 
U.  S.  29,  21  S.  Ct.  612,  modifying  (C.  C. 
A.  5th  Cir.  1899)  46  U.  S.  (L.  ed.)  729, 
93  Fed.  83,  36  C.  C.  A.  217,  (N.  D.  Ga. 
1898)  88  Fed.  186;  Interstate  Commerce 
Commission  v.  Nashville,  etc.,  R.  Co., 
(C.  C.  A.  1903)  120  Fed.  934,  67  C.  C.  A. 
224;  Interstate  Commerce  Commission  r. 
Cincinnati,  etc.,  R.  Co.,  (1893)  66  Fed. 
925. 

"  In  a  supposed  case  when,  in  the  first 
instance,  upon  an  issue  as  to  a  violation 
of  the  fourth  section  of  the  Act,  it  is 
conceded  or  established  that  the  rates 
charged  to  the  shorter  distance  point  are 
just  and  reasonable  in  and  of  themselves, 
and  it  is  also  shown  that  the  lesser  rate 
charged  for  the  longer  haul  is  not  wholly 
unremunerative  and  has  been  forced  upon 
the  carriers  by  competition  at  the  longer 
distance  point,  it  must  result  that  a  dis- 
crimination springing  alone  from  a  dis- 
parity in  rates  cannot  be  held,  in  legal 
effect,  to  be  the  voluntary  act  of  the  de- 
fendant carriers,  and  as  a  consequence  the 
provisions  of  the  third  section  of  the 
Act  forbidding  the  making  or  giving  of  an 
undue  or  unreasonable  preference  or  ad- 
vantage will  not  apply."  East  Tennessee, 
etc.,  R.  Co.  I?.  Interstate  Commerce  Com- 
mission, (1901)  181  U.  S.  1,  21  S.  Ct. 
616.  45  U.  S.   (L.  ed.)   719. 

Under  the  English  Traffic  Acts  a  pro- 
vision substantially  like  this  section 
of  the  Interstate  Commerce  Act  against 
undue  preferences  and  advantages  is  made 
to  serve  substantially  the  same  purpose 
as  the  fourth  section  of  the  American  Act 
with  respect  to  long  and  short  hauls. 
Detroit,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  74  Fed.  803, 
43  U.  S.  App.  308,  21  C.  C.  A.  103. 

In  Jones  f.  Eastern  Counties  R.  Co., 
(1858)  3  C.  B.  N.  S.  718,  91  E.  C.  L. 
718,  the  court  refused  an  injunction  to 


compel  a  railway  company  to  issue  season 
tickets  between  Colchester  and  London 
upon  the  same  terms  as  it  issued  them 
between  Harwich  and  London,  upon  the 
mere  suggestion  that  the  granting  of  the 
latter,  the  distance  being  oonsiderably 
greater,  at  a  much  lower  rate  than  the 
former,  was  an  undue  and  unreasonable 
preference  of  the  inhabitants  of  Harwich 
over  those  of  Colchester. 

6.  Oonditions  far  Benefit  of  Carrier 

Generally. —  Carriers  may  impose  con- 
ditions for  their  own  benefit,  though  such 
conditions  may  incidentally  favor  a  par- 
ticular class  or  locality.  Interstate  Com- 
merce Conunission  v,  Baltimore,  etc.,  R. 
Co.,   (1890)   43  Fed.  37. 

Carriers  may  lawfully  prefer  them- 
selves in  their  own  business.  Ilwaco  R., 
etc.,  Co.  t\  Oregon  Short  line,  etc.,  R. 
Co.,  (1893)  67  Fed.  673,  15  U.  S.  App. 
173,  6  C.  C.  A.  496;  Little  Rock,  etc.,  R. 
Co.  r.  East  Tennessee,  etc.,  R.  Co.,  (1891) 
47  Fed.  771. 

Carrier  may  protect  itself  against  phys- 
ical disadvantages. —  Detroit,  etc.,  R.  Co. 
17.  Interstate  Commerce  Commission,  (C. 
C.  A.  1896)  74  Fed.  803,  43  U.  S.  App. 
308,  21  C.  C.  A.  103,  holding  that  the 
location  of  a  carrier's  station  at  a  much 
greater  distance  from  the  center  of  traffic 
than  the  stations  of  rival  carriers  will 
justify  the  carrier  in  furnishing  free 
cartage  at  that  point  in  order  to  obtain 
and  preserve  its  traffic.  This  case  was 
affirmed  by  the  Supreme  Court  in  an  opin- 
ion confined  to  a  consideration  of  section 
4  {infray  p.  396),  the  questions  arising 
under  section  2  (supray  p.  371)  and  this 
section  having  been  withdrawn  from  con- 
sideration. See  Interstate  Commerce  Com- 
mission V,  Detroit,  etc.,  R.  Co.,  (1897) 
167  U.  S.  633,  17  S.  Ct.  986,  42  U.  B. 
(L.  ed.)  306. 

Routing  b^  initial  carrier. — ^A  discrimi- 
nation forbidden  by  this  section  is  not 
made  by  the  adoption  by  conunon  car- 
riers, as  part  of  an  agreement  for  a 
through  rate  from  California  to  the  East, 
for  oranges  and  other  citrus  fruits,  of  a 
rule  under  which  the  right  of  routing 
beyond  its  own  terminal  is  reserved  to  the 
initial  carrier  as  the  condition  of  guar- 
anteeing the  through  rates  to  the  shipper, 
where  such  rule  has  served,  as  was  in- 
tended, to  break  up  rebating  by  the  con- 
necting lines,  and  in  its  practical  opera- 
tion the  actual  routing  is  generally  con- 
ceded to  the  shipper,  and  his  requests  to 
divert  shipments  en  route  are  usually 
allowed.  Southern  Pac.  Co.  v.  Interstate 
Commerce  Commission,  (1906)  200  U.  S. 
536,  26  S.  Ct.  330,  60  U.  S.  (L.  ed.) 
585. 

7.  Switching  F<icilitie8  and  Service 
In  general. —  A  common  carrier  subject 

to  the  Act  is  guilty  of  giving  an  unlaw- 
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fal  preference  or  advantage  where  it  de- 
nies switch  connections  and  service  to  one 
person,  place,  locality,  or  kind  of  traffic, 
and  affords  such  facilities  and  services 
to  others  similarly  situated.  Louisville, 
etc,  R.  Co.  v.  U.  S.,  (1915)  238  U.  S.  1, 
36  S.  Ct.  696,  59  U.  S.  (L.  ed.)  1177, 
atHrming  (M.  D.  Tenn.  1914)  216  Fed. 
672 ;  Interstate  Stock- Yards  Go.  v.  Indian- 
apolis Union  R.  Co.,  (Com.  C.  Ind.  1900) 
99  Fed.  472. 

A  joint  switching  operation  between 
two  railroads  over  terminals  used,  man- 
aged and  in  laree  part  owned  in  common, 
is  not  essentially  a  reciprocal  switching 
arrangement  constituting  a  facility  for 
the  interchange  of  traffic  between  the  lines 
of  the  railroads  interested,  within  the 
meaning  of  this  section.  Liouisville,  etc., 
R.  Co.  V.  U.  S.,  (1916)  242  TT.  S.  60,  87 
S.  Ct.  61,  reversing  (M.  D.  Tenn.  1916) 
227  Fed.  258.  In  reversing  the  decree  of 
the  District  Court,  which  denied  a  pre- 
liminarv  injunction  against  the  enforoe- 
m»it  of  an  order  of  the  Interstate  Com- 
merce Commission,  which  required  the 
appellants,  the  Louisville  and  Nashville 
RiEulway  Company,  the  Nashville,  Chatta- 
nooga &  St.  Louis  Railway  and  the  Louis- 
ville &  Nashville  Terminal  Ccmipany,  to 
desist  and  abstain  "from  maintaining  a 
practice  whereby  they  refuse  to  switch 
interstate  competitive  traffic  to  and  from 
the  tracks  of  tiie  Tennessee  Central  Rail- 
road Company  at  Nashville,  Tenn.,  on  the 
same  terms  as  interstate  noncompetitive 
traffic,  while  interchanging  both  kinds  of 
said  traffic  on  the  same  terms,  with  each 
other,  as  said  practice  is  found  by  the 
commission  to  be  unjustly  discrimina- 
tory," the  Supreme  Court  said:  "  The  fact 
principally  relied  upon  to  uphold  the  or- 
der of  the  commission  is  that  instead  of 
each  road  doing  ite  own  switching  over  the 
terminals  used  in  common  they  switch 
jointly,  and  it  is  said  that  therefore  each 
IS  doing  for  the  other  a  service  that  it 
cannot  refuse  to  a  third.  We  cannot  be- 
lieve that  the  rights  to  their  own  ter- 
minals reserved  by  the  law  are  to  be  de- 
feated by  such  a  distinction.  We  take  it 
that  a  several  use  by  the  roads  for  this 
purpose  would  open  no  door  to  a  third 
road.  If  the  title  were  strictly  joint 
throughout  in  the  two  roads,  we  can  see 
no  groimd  for  prejudice  in  the  adoption 
of  the  more  economical  method  of  a  single 
agency  for  both,  each  paying  substantially 
as  it  would  if  it  did  its  own  work  alone. 
But  as  we  have  indicated,  a  large  part 
of  the  terminals  is  joint  property  in  sub- 
stance and  the  whole  is  held  and  used  as 
one  concern.  What  is  done  seems  to  us 
not  reciprocal  switching  but  the  use  of  a 
joint  terminal  in  the  natural  and  practi- 
cal way.  It  is  objected  that  upon  this 
view  a  way  is  opened  to  get  beyond  the 
reach  of  the  statute  and  the  commission. 
.  But  the  very  meaning  of  a  line  in  the 
law  is  that  right  and  wrong  touch  each 


other  and  that  any  one  may  get  as  dose 
to  the  line  as  he  can  if  he  keeps  on  the 
right  side.  And  further,  the  distinction 
seems  pretty  plain  between  a  bona  fide 
joint  ownership  or  arrangement  so  nearly 
approaching  joint  ownership  as  this,  and 
the  grant  of  facilities  for  the  interchange 
of  traffic  that  should  be  ext^ided  to  others 
on  equal  terms.  The  joint  outlay  of  the 
two  roads  has  produced  much  more  than 
a  switching  arrangement;  it  has  produced 
a  common  and  peculiar  interest  in  the 
station  and  tracks  even  when  the  latter 
are  not  jointly  owned.  In  our  opinion 
the  order  was  not  warranted  by  law;  but 
in  overturning  it  upon  the  single  point 
discussed,  we  do  so  without  prejudice  to 
the  commission's  making  oroers  to  pre- 
vent the  appellants  from  discriminating 
between  competitive  and  noncompetitive 
goods,  so  long  as  thev  open  their  doors 
to  the  latter,  the  appellants  being  entitled 
to  a  reasonable  compensation,  tsScing  into 
account  the  expense  of  the  terminal  thai 
they  have  built  and  paid  for.'' 

This  section  does  subject  a  railroad 
company  to  indictment  under  section  10 
{infra,  p.  439)  for  its  failure  or  refusal 
to  furnish  switch  connections  to  a 
shipper  tendering  interstate  traffic  for 
transportation,  although  such  connec- 
tions are  furnished  to  other  shippers, 
where  the  indictment  does  not  charge 
that  those  demanded  are  reasonablv 
practicable  and  could  be  put  in  witb 
safety  and  would  furnish  sufficient  busi- 
ness to  justify  the  expense  of  their  con- 
struction and  maintenance,  nor  that  the 
person  or  company  asking  for  the  same 
offered  to  pay  such  portion  of  their  cost 
as  is  usual  and  reasonable.  U.  S.  v. 
Baltimore,  etc.,  R.  Co.,  (1907)  153  Fed. 
997. 

Where  an  interstate  railroad  company 
constructs  for  a  shipper,  upon  credit,  a 
commercial  siding  upon  the  latter's  land 
and  recovers  a  judgment  against  him  for 
the  unpaid  cost  thereof,  such  judgment 
is  not  entitled  to  priority  in  lien  or  dis- 
tribution of  proceeds  of  a  foreclosure  sale 
to  mortgages  given  and  duly  recorded 
long  before  the  siding  was  constructed. 
The  claim  that  this  view  will  result  in  a 
purchaser  at  foreclosure  sale,  where  the 
proceeds  were  insufficient  to  pay  both  the 
mortgages  and  the  judgment,  obtaining 
the  benefit  of  a  discrimination  illegal 
under  the  Interstate  Commerce  Act  of 
Congress  is  without  merit.  New  York 
Guaranty  Trust  Co.  v.  Newark  Meadows 
Imp.  Co.,  (1915)  84  N.  J.  Eq.  495,  94 
Atl.  689. 

Limitation  of  action. —  In  an  action  for 
unlawful  discrimination  in  the  matter  of 
switch  connections,  the  right  of  ^  action 
does  not  begin  with  the  demand;  the 
offense  is  complete  with  the  refusal  of 
the  demand  when  the  statute  of  limita- 
tions begins  to  run.  Langhill  v.  Pennsyl- 
vania R.   Co.,    (Pa.    1916)    98   Atl.   873, 
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wherein  it  appeared  that  the  action  was 
brought  to  recover  because  of  the  alleged 
refusal  of  the  defendant  to  grant  an  appli- 
cation for  a  switch  connection  made  in 
May,  1903,  whereas  the  proof  showed 
that  the  application  was  made  in  1902. 
The  action  was  brought  May  20,  1909. 
If  the  statute  of  limitations  began  to  run 
with  the  application  that  was  made  in 
1902,  then  it  would  follow  that  the  action 
was  barred  when  the  suit  was  brought. 
Answering  this  contention  the  court  said: 
'*The  argument  rests  on  the  assmnption 
that  the  right  of  action  accrued  when 
the  demand  was  made  for  the  switch  in 
1902.  This  would  be  true  had  the  defend- 
ant disclaimed  liability  and  refused  the 
demand,  but  there  is  entire  absence  of  all 
evidence  of  any  such  disclaimer  and  re- 
fusal. It  is  a  mistake  to  assimie  that  the 
right  of  action  begins  with  the  demand; 
the  offense  is  complete  with  the  refusal 
of  the  demand.  A  demand  once  made  and 
compliance  refused  set  the  statute  in 
motion  and  the  claimant  cannot  by  mak- 
ing subsequent  demands  cause  the  statute 
to  run  from  a  later  date." 

8.  Terminal  FaciUtiet 

Stations  for  special  accommodation  of 
particular  customers. — ^A  railroad  com- 
pany may  establish  a  station  for  the  special 
accommodation  of  a  particular  customer, 
and  refuse  to  establish  a  like  station 
elsewhere  for  tiie  accommodation  of 
others,  and  may  also  grant  to  one  person 
the  right  to  erect  a  warehouse  or  elevator 
on  its  right  of  way,  and  refuse  to  grant 
the  same  privilege  to  another,  in  the  exer- 
cise of  its  right  to  private  property.  U. 
8. 17.  Oregon  R.,  etc,  Co.,  (1908)  159  Fed. 
976. 

Loading  ftadlities. — A  lumber  company, 
which  was  a  shipper  of  railroad  ties, 
made  a  contract  with  a  railroad  company 
in  1899  by  which  it  agreed  to  build  a  tie 
hoist  for  loading  ties  at  a  station,  and 
the  railroad  company  agreed  to  haul  its 
ties  to  a  designated  point  for  $8.60  per 
car,  and  to  return  to  the  lumber  company 
ten  per  cent,  of  the  freights  so  received 
to  apply  on  the  cost  of  the  hoist  until 
entirely  paid  for,  when  it  was  to  become 
the  property  of  the  railroad  company. 
In  the  meantime,  however,  it  could  be 
used  only  by  the  lumber  company.  The 
rate  given  was  materially  less  than  the 
published  rate,  which  was  charged  other 
shippers.  It  was  held  that  such  contract 
was  one  designed  to  give  the  limiber  com- 
pany an  undue  preference  or  advantage 
over  other  shippers,  in  violation  of  this 
Act,  and  was  illegal  and  not  enforceable 
in  any  part  Chesapeake,  etc.,  K  Co.  v. 
Standard  Lumber  Co.,  (C.  C.  A.  1909) 
174  Fed.  107,  98  C.  C.  A.  81. 

Discrimination  in  delivery  at  stock- 
yards.—  It  is  the  duty  of  a  carrier  of 
live  stock  to  provide  reasonable  facilities 


for  the  unloading  and  care  of  such  stock; 
and  where  it  has  done  so,  either  by  build- 
ing stockyardfl  of  its  own  or  by  contract 
with  a  stockyards  company,  its  refusal 
to  deliver  stock  to  other  stockyards  in 
the  same  city  is  not  an  unlawful  dis- 
crimination. Butchers',  etc.,  Stock-yards 
Co.  V,  Louisville,  etc.,  R.  Co.,  (1896)  67 
Fed.  35,  31  U.  S.  App.  262,  14  C.  C.  A. 
290;  Central  Stock-Yards  Co.  v.  Louis- 
vUle,  etc.,  R.  Co.,  (C.  C,  A.  1902)  118 
Fed.  113,  66  C.  C.  A.  63,  63  L.  R.  A. 
213,  citing  Covington  Stock-Yards  Co.  v. 
Keith,  (1891)  139.  U.  S.  128,  11  S.  Ct. 
461,  36  U.  S.  (L.  ed.)  73. 

9.  MisceUcMeoua 

Guaranty  of  arrival  on  time  is  not  an 
unlawful  <uscrimination.  Foster  9.  Cleve- 
land, etc.,  R.  Co.,  (1893)  66  Fed.  434. 

Stopping  trains  at  stations. —  In  Gulf, 
etc.,  R.  Oo.  v»  Moore,  (Tex.  Civ.  App. 
1904)  80  S.  W.  426,  it  was  held  that  the 
refusal  by  a  railroad  company  to  stop 
its  train  to  let  off  a  passenger  who  pur- 
chased a  ticket  at  a  point  on  ita  own 
road,  outside  the  state,  at  a  station  at 
which  it  stopped  its  trains  to  let  off  pas- 
sengers who  purchaaed  tickets  over  other 
roads  at  points  outside  the  state,  was  a 
violation  of  this  section. 

Reshipping  privilege. —  Evidence  con- 
sidered and  held  to  show  that  the  re- 
shipping  privilege  given  the  shippers  at 
a  particular  city  did  not  constitute  a 
preference  within  the  prohibition  of  this 
section.  Louisville,  etc.,  R.  Co.  v.  U.  S., 
(Com.  C.  1912)  197  Fed.  58. 

Successive  transportations. —  Railroad 
companies  may  contract  with  shippers  for 
a  single  transportation  or  for  successive 
transportations,  subject  to  a  change  of 
rates  in  the  manner  provided  in  the  In- 
terstate Commerce  Act.  Interstate  Com- 
merce Commission  v.  Chicago  6.  W.  R. 
Co.,  (1908)  209  U.  S.  108,  28  S.  Ct. 
493,  62  U.  S.  (L.  ed.)  705,  agirming 
(1905)    141   Fed.   1003. 

Transportation  of  intoxicating  liqnon. 
^  Where  an  express  company  doing  inter- 
state business  refused  shipment  of  intoxi- 
cating liquors  offered  by  shippers  in  Ar- 
kansas for  transportation  to  purchasers 
in  that  portion  of  Oklahoma  formerly 
called  the  Indian  Territory,  it  was  held 
that  the  shippers  were  ^ititled  to  man- 
damus to  compel  the  express  company  to 
transport  and  deliver  sudi  liquor  into  that 
part  of  CMclahoma  to  which  it  was  con- 
signed. U.  S.  V,  U.  S.  Express  Ca,  (1910) 
180  Fed.  1006. 

IV.'FAciLmES  FOB  Ihtebchanoe  of 

TSAFFtO 

1.  Oeneral  Consideration 

Construction  and  operation  of  second 
paragraph. —  In  the  construction  of  the 
clauite  requiring  carriers  to  afford  equal 
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and  reasonable  fadliiiee  for  the  inter- 
cfaange  of  traffic  between  eonnectinjg^  lines, 
English  authorities  carry  little  weight,  as 
the  provisions  of  the  English  statute  are 
not  similar.  Oreson  Short  Line»  etc.,  R. 
Co.  V.  Northern  Fac  R.  Co.,  (CCA. 
1804)  61  Fed.  158,  15  U.  S.  App.  470,  0 
G.  C.  A.  409,  oitit^  Little  Rock,  etc.,  R. 
Co.,  9.  St  Louis,  etc.,  R.  Co.,  (1890)  41 
Fed.  550,  and  Kentucky,  etc.,  Bridge  Co. 
9.  Louisville,  etc.,  R.  Co.,  (1880)  37  Fed. 
567. 

The  provision  of  this  paragraph  that 
the  requirement  that  all  railroads  shall 
proYide  reasonable  facilities  for  the  inter- 
chai^  of  traffic  shall  not  require  (me 
carrier  to  ffive  the  use  of  its  track  or  ter- 
minal facilities  to  another  engaged  in  like 
commerce,  is  not  a  substantive  enactment, 
but  a  mere  interpretation  clause  designed 
to  restrain,  if  necessary,  the  ^nerality 
of  the  language  preceding  it.  Pittsburgh, 
etc.,  R.  Co.  V,  Indiana  Railroad  Commis- 
sion, (1008)   171  Ind.  180,  86  N.  £.  828. 

Three  carriers  involved. —  The  discrimi- 
nation prohibited  must  be  between  two  or 
more  carriers  other  than  the  offendinff  car- 
rier, as  it  is  not  unlawful  for  a  carrier  to 
f»refer  'itself  as  against  any  connecting 
ine.  Little  Rock,  etc.,  R.  Co.  o.  East 
Tennessee,  etc.,  R.  Co.,  (1801)  47  Fed. 
771,  40  Am.  ft  Eng.  R.  Cas.  23;  Uwaco 
R.,  etc.,  Co.  V.  Oregon  Short  Line,  etc, 
R.  Co.,  (C.  C.  A.  1803)  57  Fed.  673,  15 
U.  S.  App.  173,  6  C.  C.  A.  405. 

The  fact  that  one  c(Mnpany  owna  an  in- 
terest in  the  stock  of  another  is  no  excuse 
for  discriminating  in.  favor  of  such  road 
as  against  other  roads.  New  York,  etc., 
R.  Co.  17.  New  York,  etc.,  R.  Ok,  (1801) 
3  Int.  Com.  Rep.  542,  4  Int.  Com.  C.  Rep. 
702,  distinguished  in  Little  Rock,  etc., 
R.  Co.  V.  East  Tennessee,  etc.,  R.  Ca, 
(1801)  47  Fed.  771. 

Disaimination  under  first  paragraph. 
— ^The  first  paragraph  of  the  above  third 
section  prohibiting  unjust  preference  or 
advantages  applies  to  oonnecting  carriers 
as  well  as  to  other  persons  and  localities. 
Oregon  Short-Line,  etc.,  R.  Co.  v. 
Northern  Pao.  R  Co.,  (1802)  51  Fed.  466. 

But  an  unjust  pr^erence  or  advantage 
in  respect  to  localities  does  not  constitute 
an  unlawful  discrimination  against  a 
oonnecting  carrier  serving  such  localities. 
Oregon  Short  Line,  etc.,  R.  Co.  o. 
Northern  Pac.  R.  Co.,  (C.  O.  A.  1804)  61 
Fed.  158,  15  U.  S.  App.  470,  0  C.  C.  A. 
409. 

State  statutes. —  Congress  has  not 
taken  over  the  whole  subject  of  terminals, 
train  tracks,  switching  tracks,  sidings, 
etc.,  and  a  state  statute  may  provide  for 
an  interchange  of  state  traffic  at  the 
terminals  of  carriers  engaged  in  inter- 
state commerce.  Vandalia  R.  Co.  v.  Pub- 
lic Service  Commission,  (1014)  182  Ind. 
207,  106  N.  E.  371. 

The  burden  of  proof  is  upon  the  com- 
plaining carrier  to  show  a  discrimination 


within  the  statute.  Oregon  Short  Line, 
etc.,  R.  Co.  r.  Northern  Pac.  R.  Co., 
(1802)   51  Fed.  465. 

2.  ReasonaJble  and  Proper  Facilities 

In  general. —  Only  reasonable  and 
proper  facilities  need  be  furnished.  Ore- 
gon Short  Line,  etc.,  R.  Co.  v.  Northern 
Pac.  R.  Co.,  (C.  C.  A.  1804)  61  Fed.  158, 
16  U.  S.  App.  470,  0  C.  C.  A.  400. 

In  determming  what  are  reasonable  and 
proper  facilities,  the  interests  of  the  road 
required  to  furnish  them  must  be  con-, 
sidered.  Or^on  Short  Line,  etc.,  R.  Co. 
V,  Northern  Pac.  R.  Co.,  (C.  C.  A.  1804) 
61  Fed.  158,  15  U.  S.  App.  470,  0  C.  C.  A. 
400. 

An  interstate  carrier  is  not  required  to 
treat  all  its  connecting  carriers  in  pre- 
cisely the  same  manner  without  reference 
to  its  own  interest.  Little  Rock,  etc,  R 
Co.  V.  St.  Louis  Southwestern  R  Co.,  (C. 
C.  A.  1804)  63  Fed.  776,  27  U.  S.  App. 
380,  11  C.  C.  A.  417,  26  L.  R.  A.  102. 

The  term  "facilities'*  does  not  include 
car  equipment  for  the  transportation  of 
traffic  over  the  carrier's  own  road.  U.  S. 
17.  Delaware,  etc.,  R.  Co.,  (1880)  40  Fed. 
101. 

Hauling  cart. — ^Where  compensation  is 
offered,  a  practice  of  hauling  the  cars  of 
several  connecting  carriers  and  absolutely 
refusing  to  haul  the  cars  of  another  car- 
rier is  a  discrimination  which  in  the  in- 
terests of  the  public  may  be  removed  as 
properly  within  the  power  of  just  and 
reasonable  regulation  by  the  Interstate 
Omimerce  Commission.  The  underlying 
principle  is  that  a  common  carrier  may 
be  required  to  accept  a  car  for  transporta- 
tion whenever  such  a  car  is  offered  at  a 
ftlace  where  the  common  carrier  has  estab* 
ished  a  point  of  interchange,  provided 
alwavs  a  reasonable  compensation  is  fixed 
for  tne  service.  And  when  the  place  where 
the  cars  are  offered  is  not  an  arbitrary 
one,  the  carrier  may  not  inquire  into  the 
ownership  of  the  car,  nor  into  the  route 
over  which  it  has  been  moved  to  reach 
its  rails  merdy  to  decide,  whether  or  not 
it  will  transport  the  car  so  offered.  Penn- 
sylvania Co.  V.  U.  S.,  (W.  D.  Pa.  1014) 
214  Fed.  445. 

Duty  to  transfer  shipments  consigned 
to  substantially  same  points  of  delivery. 
— A  railway  maintaining  a  live  stock  de- 
pot as  a  point  of  delivery  for  cattle  hav- 
ing a  municipality  as  their  general  des- 
tination cannot  be  compelled  to  receive 
live  stock  billed  to  a  similar  depot  at 
substantially  the  same  point  on  another 
railway,  and  to  deliver  the  same  to  that 
railway,  at  a  point  of  physical  connec- 
tion between  the  Uvo  roads  for  ultimate 
delivery  there.  Central  Stock  Yards  Co. 
V,  Louisville,  etc.,  R.  Co.,  (1904)  102 
U.  S.  568,  24  S.  Ct.  330,  48  U.  S.  (L.  ed.) 
665. 

Duty  to  draw  cars  of  other  companies. 
— A  carrier  is  not  required  to  transport 
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Sec.  4.  [Long  and  short  hanla  —  aggr^;ate  charge  for  shorter  not  to 
exceed  longer  distance  over  same  route  —  allowance  in  special  cases  — 
temporary  oontinnance  of  present  rates  —  applications  for  changes  — 
competition  with  water  routes — increase  of  reduced  rates  restricted.] 
That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions 
of  this  Act  to  charge  or  receive  any  greater  compensation  in  the  aggregate 
for  the  transportation  of  passengers, .  or  of  like  kind  of  property,  for  a 
shorter  than  for  a  longer  distance  over  the  same  line  or  route  in  the  same 
direction,  the  shorter  being  included  within  the  longer  distance,  or  to  charge 
any  greater  compensation  as  a  through  route  than  the  aggregate  of  the 
intermediate  rates  subject  to  the  provisions  of  this  Act;. but  this  shall  not 
be  construed  as  authorizing  any  common  carrier  within  the  terms  of  this 
Act  to  charge  or  receive  as  great  compensation  for  a  shorter  as  for  a  longer 
distance :  Provided,  however,  That  upon  application  to  the  Interstate  Com- 
merce Commission  such  common  carrier  may  in  special  cases,  after  investi- 
gation, be  authorized  by  the  commission  to  charge  less  for  longer  than  for 
shorter  distances  for  the  transportation  of  passengers  or  property ;  and  the 
commission  may  from  time  to  time  prescribe  the  extent  to  which  such  desig- 
nated common  carrier  may  be  relieved  from  the  operation  of  this  section: 
Provided  further,  That  no  rates  or  charges  lawfully  existing  at  the  time  of 
the  passage  of  this  amendatory  Act  shall  be  required  to  be  changed  by 
reason  of  the  provisions  of  this  section  prior  to  the  expiration  of  six  months 
after  the  passage  of  this  Act,  nor  in  any  case  where  application  shall  have 
been  filed  before  the  commission,  in  accordance  with  the  provisions  of  this 
section,  until  a  determination  of  such  application  by  the  commission. 

Whenever  a  carrier  by  railroad  shall  in  competition  with  a  water  route 
or  routes  reduce  the  rates  on  the  carriage  of  any  species  of  freight  to  or  from 
competitive  points,  it  shall  not  be  permitted  to  increase  such  rates  unless 
after  hearing  by  the  Interstate  Commerce  Commission  it  shall  be  found  that 
such  proposed  increase  rests  upon  changed  conditions  other  than  the  elimi- 
nation of  water  competition.  [24  Stai.  L.  380,  as  amended  iy  36  Stat.  L, 
547.] 

This  section  was  amended  to  read  as  given  in  the  text  by  the  Act  of  June  18,  1910, 
ch.  309,  §  8,  36  Stat.  L.  547.    As  originally  ^acted  it  was  as  follows: 

"  Sec.  4.  That  it  shaU  be  unlawful  for  any  commoa  carrier  subject  to  the  proYisions 
of  this  Act  to  charge  or  receive  any  greater  compensation  in  the  aggregate  for  the 
transportation  of  passengers  or  of  like  kind  of  property,  under  substantially  similar 
circumstances  and  conditions,  for  a  shorter  than  for  a  longer  distance  over  the  same 
line,  in  the  same  direction,  the  shorter  being  included  withm  the  longer  distance;  but 
this  shall  not  be  construed  as  authorizing  any  common  carrier  within  the  terms  of  this 
Act  to  charge  and  receive  as  great  compensation  for  a  shorter  as  for  a  longer  distance: 

"  Provided,  however,  That  upon  application  to  the  Commission  appointed  under  the 
provisions  of  this  act,  such  common  carrier  may,  in  special  cases,  after  investigation 
by  the  Commission,  be  authorized  to  charge  less  for  longer  than  for  shorter  distances 
for  the  transportation  of  passengers  or  property;  and  the  Commission  may  from  time 
to  time  prescribe  the  extent  to  which  such  designated  common  carrier  may  be  relieved 
from  the  operation  of  this  section  of  this  act." 

I.  Decisions,  under  amendment  of  1910, 397.       XL  Decisions 'under  section  before  amend- 

1.  Constitutionality,  397.  ment,  400. 

2.  Reason  for  and  effect  of  amend-  j^  Construction    and    operation  in 

ment,  397.  general,  400. 

3.  Construction,  398.  ttAiA-        x                ••       *. 

4.  Jurisdiction,  398.  ^   Application   to    commission  for 
6.  Application  under  first  proviso,                          relief,   401. 

399.  8.  Similarity  of  circumstances  and 

0.  Hearing,  399.  conditions,  402. 
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I.  Decisions  xnroEE  Amendment  of  1910 

1.  ConatitiUionality 

Constitutionality  o£  amendment. —  The 
amendment  of  1910  is  not  unconstitu- 
tional as  a  delegation  to  the  commission 
of  l^islative  power  which  Congress  was 
incompetent  to  make.  Intermountain 
Rate  Cases,  (1914)  234  U.  S.  476,  34  S. 
Ct.  986,  68  U.  S.  (L.  ed.)  1408,  reversing 
(Com.  C.  1911)  191  Fed.  856.  See  to  the 
same  effect  U.  S.  v.  Union  Pac  R.  Co., 
(1914)  234  U.  S.  495,  34  S.  Ct  995,  58 
U.  S.  (L.  ed.)    1426. 

2.  Reasom  for  and  Effect  of  Ammdmei^ 
In  Intermountain  Rate  Cases,  (1914) 
234  U.  S.  476,  34  S.  Ct.  986,  58  U.  S. 
(L.  ed.)  1408  {reversing  [Com.  C.  1911] 
191  Fed.  856),  Chief  Justice  White,  com- 
menting on  conditions  before  the  amend- 
ment and  the  effect,  said:  "Almost  im- 
mediately after  the  adoption  of  the  Act 
to  Regulate  Commerce  in  1887  (February 
4,  1887,  c.  104,  24  Stat.  879),  the  Inter- 
state Commerce  Commission  in  consider- 
ing the  meaning  of  the  law  and  the  scope 
of  the  duties  imposed  on  the  commission 
in  enforcing  it,  reached  the  conclusion 
that  the  words  'under  substantially 
similar  circumstances  and  conditions'  of 
the  fourth  section  dominated  the  Ions 
and  short  haul  clause  and  empowered 
carriers  to  primarily  determine  the  exist- 
ence of  the  required  dissimilarity  of  cir- 
cumstances and  conditions  and  conse- 
ouently  to  exact  in  the  event  of  such 
aifferenoe  a  lesser  charge  for  the  longer 
than  was  exacted  for  the  shorter  haul, 
and  that  competition  which  materially 
affected  the  rate  of  carriage  to  a  par- 
ticular point  was  a  dissimilar  circum- 
stance and  condition  within  the  meanine 
of  the  Act.  We  say  primarily,  because  <» 
course  it  was  further  reco^ized  that  the 
authority  existing  in  carriers  to  the  end 
just  stated  was  subject  to  the  supervision 
and  control  of  the  Interstate  Cfommerce 
Commission  in  the  ezwtion  of  the  powers 
conferred  upon  it  br  the  statute,  and 
especially  in  view  of  the  authority  stated 
in  the  4th  section.  In  considering  the 
Act  comprehensively  it  was  pointed  out 
that  the  generic  i>rovi8ions  against  prefer- 
ence and  discrimination  expressed  m  the 
2d  and  3d  sections  of  the  Act  were  all- 
embracing,  and  were  therefore  operative 
upon  the  4th  section  as  well  as  upon  all 
other  provisions  of  the  Act.  But  it  waa 
pointea  out  that  where,  within  the  pur- 
view of  the  4th  section,  it  )iad  lawfully 
resulted  that  the  lesser  rate  was  chargea 
for  a  longer  than  was  exacted  for  a 
shorter  haul,  such  exaction,  being  author- 
iced,  could  not  be  a  preference  or  dis- 
crimination and  therefore  illegal.  Matter 
of  Louisville,  etc.,  R.  Co.  [1887]  1  Int. 
Com.  C.  Rep.  31,  1  Int.  Com.  Rep.  278. 
These  comprehensive  views  announced  at 
the  inception  as  a  matter  of  administra- 


tive construction  were  subsequently  sus- 
tained by  many  decisions  of  this  court, 
and  to  the  leadmg  of  such  cases  we  refer 
in  the  margin.  We  observe,  moreover, 
that  in  addition  it  came  to  be  settled 
that  where  competitive  conditions  author- 
ized carriers  to  lower  their  rates  to  a 
particular  place,  the  right  to  meet  the 
competition  by  lowering  rates  to  such 
place  was  not  confined  to  shipments  made 
from  the  point  of  origin  of  the  competi- 
tion, but  empowered  all  carriers,  in  the 
interest  of  freedom  of  commerce  and  to 
afford  enlarged  opportunity  to  shippers, 
to  accept,  if  they  chose  to  do  so,  ship- 
ments to  such  competitive  points  at  lower 
rates  than  their  general  tariff  rates:  a 
right  which  came  aptly  to  be  described 
as  'market  competition'  because  the 
practice  served  to  enlarge  markets  and 
develop  the  freedom  of  traffic  and  inter- 
course. It  is  to  be  observed,  however, 
that  the  right  thus  conceded  was  not 
absolute,  because  its  exercise  was  only 
permitteid  provided  the  rates  were  not  so 
lowered  as  to  be  nonremunerative,  and 
thereby  cast  an  unnecessary  burden  upon 
other  shippers.  East  Tennessee  R.  Co.  v. 
Interstate  Commerce  Commission,  181  U. 
S.  1,  21  S.  Ct.  516,  46  U.  S.  (L.  ed.) 
719.  As  the  statute  as  thus  construed 
imposed  no  obligation  to  carry  to  the 
competitive  point  at  a  rate  which  was 
less  than  a  reasonable  one,  it  is  obvious 
that  the  statute  regarded  the  rights  of 
private  ownership,  and  sought  to  impose 
no  duty  conflicting  therewith.  It  is  also 
equally  clear  that  in  permitting  the  car- 
rier to  judge  primarily  of  the  competitive 
conditions,  and  to  meet  them  at  election, 
the  statute  lodged  in  the  carrier  the  right 
to  exercise  a  primary  judgment  concern- 
ing a  matter  of  public  concern  broader 
than'  the  mere  question  of  the  duty  of  a 
carrier  to  carry  for  a  reasonable  rate  on 
the  one  hand,  and  of  the  right  of  the 
shipper,  on  the  other,  to  compel  carriage 
at  such  rate,  since  the  power  of  primary 
judgment  which  the  statute  conferred 
concerned  in  a  broad  sense  the  general 
public  interest  with  reference  to  both 
persons  and  places  —  considerations  all  of 
which,  tiierefore,  in  their  ultimate  as- 
pects, came  within  the  competency  of 
legislative  regulation.  It  was  apparent 
that  the  power  thus  conferred  was  pri- 
mary, not  absolute,  since  its  exertion  by 
the  carrier  was  made  by  the  statute  the 
subject  both  of  administrative  control 
and  ultimate  judicial  review.  And  the 
establishment  of  such  control  in  and  of 
itself  serves  to  make  manifest  the  public 
nature  of  the  attributes  conferred  upon 
the  carrier  by  the  original  4th  section. 
Indeed,  that  in  so  far  as  the  statute 
empowered  the  carrier  to  judge  as  to  the 
dissimilarity  of  circumstances  and  con- 
ditions for  the  purpose  of  relief  from  the 
long  and  short  haul  clause,  it  but  gave 
the  carrier  the  power  to  exert  a  judgment 
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Sec.  4.  [Long  and  short  hanla  —  aggr^;ate  charge  for  shorter  not  to 
exceed  longer  distance  over  same  route  —  allowance  in  special  cases  — 
temporary  continuance  of  present  rates  —  applications  for  changes  — 
competition  with  water  routes — increase  of  reduced  rates  restricted.] 

That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions 
of  this  Act  to  charge  or  receive  any  greater  compensation  in  the  aggregate 
for  the  transportation  of  passengers, .  or  of  like  kind  of  property,  for  a 
shorter  than  for  a  longer  distance  over  the  same  line  or  route  in  tiie  same 
direction,  the  shorter  being  included  within  the  longer  distance,  or  to  charge 
any  greater  compensation  as  a  through  route  than  the  aggregate  of  the 
intermediate  rates  subject  to  the  provisions  of  this  Act;. but  this  shall  not 
be  construed  as  authorizing  any  common  carrier  within  the  terms  of  this 
Act  to  charge  or  receive  as  great  compensation  for  a  shorter  as  for  a  longer 
distance :  Provided,  however,  That  upon  application  to  the  Interstate  Com- 
merce Commission  such  common  carrier  may  in  special  cases,  after  investi- 
gation, be  authorized  by  the  commission  to  charge  less  for  longer  than  for 
shorter  distances  for  the  transportation  of  passengers  or  property ;  and  the 
commission  may  from  time  to  time  prescribe  the  extent  to  which  such  desig- 
nated common  carrier  may  be  relieved  from  the  operation  of  this  section : 
Provided  further.  That  no  rates  or  charges  lawfully  existing  at  the  time  of 
the  passage  of  tins  amendatory  Act  shall  be  required  to  be  changed  by 
reason  of  the  provisions  of  this  section  prior  to  the  expiration  of  six  months 
after  the  passage  of  this  Act,  nor  in  any  case  where  application  shall  have 
been  filed  before  the  commission,  in  accordance  with  the  provisions  of  this 
section,  until  a  determination  of  such  application  by  the  commission. 

Whenever  a  carrier  by  railroad  shall  in  competition  with  a  water  route 
or  routes  reduce  the  rates  on  the  carriage  of  any  species  of  freight  to  or  from 
competitive  points,  it  shall  not  be  permitted  to  increase  such  rates  unless 
after  hearing  by  the  Interstate  Commerce  Commission  it  shall  be  found  that 
such  proposed  increase  rests  upon  changed  conditions  other  than  the  elimi- 
nation of  water  competition.  [24  Stai,  L.  380,  as  amended  ty  36  Stat,  L, 
547.] 

This  section  was  amended  to  read  as  given  in  the  text  hj  the  Act  of  June  18,  1910, 
ch.  309,  §  8,  36  Stat.  L.  547.    As  originally  exacted  it  was  as  follows: 

"  Sec.  4.  That  it  shall  be  unlawful  for  any  conunoa  carrier  subject  to  the  jprovisions 
of  this  Act  to  charge  or  receive  any  greater  compensation  in  the  aggrep;ate  for  the 
transportation  of  passengers  or  of  like  kind  of  property,  under  substantially  similar 
circumstances  and  conditions,  for  a  shorter  than  for  a  longer  distance  over  the  same 
line,  in  the  same  direction,  the  shorter  being  included  within  the  longer  distance;  but 
this  shaU  not  be  construed  as  authorizing  any  common  carrier  within  the  terms  of  this 
Act  to  charge  and  receive  as  great  compensation  for  a  shorter  as  for  a  longer  distance: 

"  Provided,  however,  That  upon  application  to  the  Commission  appoint^  under  the 
provisions  of  this  act,  such  common  carrier  may,  in  special  cases,  after  investigation 
by  the  Commission,  be  authorized  to  charge  less  for  longer  than  for  shorter  distances 
for  the  transportation  of  passengers  or  property;  and  the  Commission  may  from  time 
to  time  prescribe  the  extent  to  which  such  designated  common  carrier  may  be  relieved 
from  the  operation  of  this  section  of  this  act." 

I.  Decisions,  under  amendment  of  1910, 397.       II.  Decisions  "under  section  before  amend- 

1.  Constitutionality,  397.  ment,  400. 

2.  Reason  for  and  effect  of  amend-  |^  Construction    and    operation    in 
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I.  Decisions  mmEB  Amendusnt  of  1910 

1.  ConstUutiormlity 

Constitutionality  o£  amendment. —  The 
amendment  of  1910  is  not  unconBtitu- 
tional  as  a  delegation  to  the  commission 
of  legislative  power  which  Congress  was 
incompetent  to  make.  Intermountain 
Rate  Cases,  (1914)  234  U.  S.  476,  34  S. 
Ct.  986,  58  U.  S.  (L.  ed.)  1408,  reversing 
(Com.  C.  1911)  191  Fed.  856.  See  to  the 
same  effect  U.  S.  v.  Union  Pac  R.  Co., 
(1914)  234  U.  S.  495,  34  S.  Ct  995,  58 
U.  S.  (L.  ed.)    1426. 

2.  Reasom  for  and  Effect  of  AmendmerU 
In  Intermountain  Rate  Cases,  (1914) 
234  U.  S.  476,  34  S.  Ct.  986,  58  U.  S. 
(L.  ed.)  1408  {reversing  [Com.  C.  1911] 
191  Fed.  856),  Chief  Justice  White,  com- 
menting on  conditions  before  the  amend- 
ment and  the  effect,  said:  "Almost  im- 
mediately after  the  adoption  of  the  Act 
to  Reignlate  Commerce  in  1887  (February 
4,  1887,  c.  104,  24  Stat.  879),  the  Inter- 
state Commerce  Commission  in  consider- 
ing the  meaning  of  the  law  and  the  scope 
of  the  duties  imposed  on  the  commission 
in  enforcing  it,  reached  the  conclusion 
that  the  words  'under  substantially 
similar  circumstances  and  conditions'  of 
the  fourth  section  dominated  the  Ions 
and  short  haul  clause  and  empowered 
carriers  to  primarily  determine  the  exist- 
ence of  the  required  dissimilarity  of  cir- 
cumstances and  conditions  and  conse- 
auently  to  exact  in  the  event  of  such 
aifference  a  lesser  charge  for  the  longer 
than  was  exacted  for  the  shorter  haul, 
and  that  competition  which  materially 
affected  the  rate  of  carriage  to  a  par- 
ticular point  was  a  dissimilar  circum- 
stance and  condition  within  the  meanins 
of  the  Act.  We  say  primarily,  because  of 
course  it  was  further  reco^ized  that  the 
authority  existing  in  carriers  to  the  end 
just  stated  was  subject  to  the  supervision 
and  control  of  the  Interstate  Cfommerce 
Conunission  in  the  exertion  of  the  powers 
conferred  upon  it  bv  the  statute,  and 
especially  in  view  of  the  authority  stated 
in  the  4th  section.  In  oonsiderinff  the 
Act  comprehensively  it  was  pointed  out 
that  the  generic  provisions  against  prefer- 
ence and  discrimination  expressed  in  the 
2d  and  3d  sections  of  the  Act  were  all- 
embracing,  and  were  therefore  operative 
upon  the  4th  section  as  well  as  upon  all 
other  provisions  of  the  Act.  But  it  was 
pointea  out  that  where,  within  the  pur- 
view of  the  4th  section,  it  Jiad  lawfully 
resulted  that  the  lesser  rate  was  chargea 
for  a  longer  than  was  exacted  for  a 
shorter  haul,  such  exaction,  being  author- 
ized, oould  not  be  a  preference  or  dis- 
crimination and  therefore  illegal.  Matter 
of  Louisville,  etc.,  R.  Co.  [1887]  1  Int. 
Com.  C.  Rep.  31,  1  Int.  Com.  Rep.  278. 
These  comprehensive  views  announced  at 
the  inception  as  a  matter  of  administra- 


tive construction  were  subsequently  sus- 
tained by  many  decisions  of  this  court, 
and  to  the  leadmg  of  such  cases  we  refer 
in  the  margin.  We  observe,  moreover, 
that  in  addition  it  came  to  be  settled 
that  where  competitive  conditions  author- 
i^d  carriers  to  lower  their  rates  to  a 
particular  place,  the  right  to  meet  the 
competition  by  lowering  rates  to  such 
place  was  not  confined  to  shipments  made 
from  the  point  of  origin  of  the  competi- 
tion, but  empowered  all  carriers,  in  the 
interest  of  freedom  of  commerce  and  to 
afford  enlarged  opportimity  to  shippers, 
to  accept,  if  they  chose  to  do  so,  ship- 
ments to  such  competitive  points  at  lower 
rates  than  their  general  tariff  rates:  a 
right  which  came  aptly  to  be  described 
as    'market    competition'    because    the 

Sractice  served  to  enlarge  markets  and 
evelop  the  freedom  of  traffic  and  inter- 
course. It  is  to  be  observed,  however, 
that  the  right  thus  conceded  was  not 
absolute,  because  its  exercise  was  only 
permitted  provided  the  rates  were  not  so 
lowered  as  to  be  nonremunerative,  and 
thereby  cast  an  unnecessary  burden  upon 
other  shippers.  East  Tennessee  R.  Co.  v. 
Interstate  Commerce  Commission,  181  U. 
S.  1,  21  S.  Ct.  516,  45  U.  S.  (L.  ed.) 
719.  As  the  statute  as  thus  construed 
imposed  no  obligation  to  carry  to  the 
competitive  point  at  a  rate  wnich  was 
less  than  a  reasonable  one,  it  is  obvious 
that  the  statute  regarded  the  rights  of 
private  ownership,  and  sought  to  impose 
no  duty  conflicting  therewith.  It  is  also 
equally  clear  that  in  permitting  the  car- 
rier to  judge  primarily  of  the  competitive 
conditions,  and  to  meet  them  at  election, 
the  statute  lodged  in  the  carrier  the  right 
to  exercise  a  primary  judgment  concern- 
ing a  matter  of  public  concern  broader 
than'  the  mere  question  of  the  duty  of  a 
carrier  to  carry  for  a  reasonable  rate  on 
the  one  hand,  and  of  the  right  of  the 
shipper,  on  the  other,  to  compel  carriage 
at  such  rate,  since  the  power  of  primary 
judgment  which  the  statute  conferred 
concerned  in  a  broad  sense  the  general 
public  interest  with  reference  to  both 
persons  and  places  —  considei'ations  all  of 
which,  therefore,  in  their  ultimate  as- 
pects, came  within  the  competency  of 
legislative  regulation.  It  was  apparent 
that  the  power  thus  conferred  was  pri- 
mary, not  absolute,  since  its  exertion  by 
the  carrier  was  made  by  the  statute  the 
subject  both  of  administrative  control 
and  ultimate  judicial  review.  And  the 
establishment  of  such  control  in  and  of 
itself  serves  to  make  manifest  the  public 
nature  of  the  attributes  conferred  upon 
the  carrier  by  the  original  4th  section. 
Indeed,  that  in  so  far  as  the  statute 
empowered  the  carrier  to  judge  as  to  the 
dissimilarity  of  circumstances  and  con- 
ditions for  the  purpose  of  relief  from  the 
long  and  short  haul  clause,  it  but  gave 
the  carrier  the  power  to  exert  a  judgment 
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as  to  things  public,  was  long  since 
pointed  out  by  tnis  court.  Texas,  etc,  R. 
Co.  r.  Interstate  Commerce  Commission, 
[1896]  162  U.  S.  197,  218,  40  U.  S. 
<L.  ed.)  940,  947,  5  Int.  Com.  Rep.  405, 
16  S.  Ct.  666.  With  the  light  afforded 
by  the  statements  just  made  we  come 
to  consider  the  amendment.  It  is  certain 
that  the  fundamental  change  which  it 
makes  is  the  omission  of  the  substan- 
tially similar  circumstances  and  condi- 
tions clause,  thereby  leaving  the  long 
and  short  haul  clause  in  a  sense  un- 
qualified except  in  so  far  as  the  section 
gives  the  right  to  the  carrier  to  apply 
to  the  Commission  for  authority  *to 
charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  per- 
sons or  property,'  and  gives  the  Commis- 
sion authority  from  time  to  time  to 
prescribe  the  extent  to  which  such  desig- 
nated oonunon  carrier  may  be  relieved 
from  the  operation  of  this  section.' 
From  the  failure  to  insert  any  word  in 
the  amendment  tending  to  exclude  the 
operation  of  competition  as  adequate 
under  proper  circumstances  to  justify 
the  awarding  of  relief  from  the  long  and 
short  haul  clause,  and  there  being  noth- 
ing which  minimizes  or  changes  the  appli- 
cation of  the  preference  and  discrimina- 
tion clauses  of  the  2d  and  3d  sections, 
it  follows  that  in  substance  the  amend- 
ment intrinsically  states  no  new  rule  or 
principle,  but  simply  shifts  the  powers 
conferred  by  the  section  as  it  originally 
stood;  that  is,  it  takes  from  the  carriers 
the  deposit  of  public  power  previously 
lodged  in  them  and  vests  it  in  the  Com- 
mission as  a  primary  instead  of  a  re- 
viewing function.  In  other  words,  the 
elements  of  judgment,  or,  so  to  speak, 
the  system  of  law  by  which  judgment  is 
to  be  controlled,  remains  unchanged;  but 
a  different  tribunal  is  created  for  the  en- 
forcement of  the  existing  law.  This  be- 
ing true,  as  we  think  it  plainly  is,  the 
situation  under  the  amendment  is  this: 
Power  in  the  carrier  primarily  to  meet 
competitive  conditions  in  any  point  of 
view  by  charging  a  lesser  rate  for  a 
longer  than  for  a  shorter  haul  has  ceased 
to  exist,  because  to  do  so,  in  the  absence 
of  some  authority,  would  not  only  be 
inimical  to  the  provision  of  the  4th  sec- 
tion, but  would  be  in  conflict  with  the 
preference  and  discrimination  clauses  of 
the  2d  and  3d  sections.  But  while  the 
public  power,  so  to  speak,  previously 
lodged  in  the  carrier,  is  thus  withdrawn 
and  reposed  in  the  Commission,  the  right 
of  carriers  to  seek  and  obtain  under  au- 
thorized circumstances  the  sanction  of 
the  Commission  to  charge  a  lower  rate 
for  a  longer  than  for  a  shorter  haul  be- 
cause of  competition  or  for  other 
adequate  reasons  is  expressly  preserved, 
and,  if  not,  is,  in  any  event,  by  neces- 
sary implication,  granted.    And  as  a  cor- 


relative the  authority  of  the  Commission 
to  grant  on  request  the  right  sought  is 
made  by  the  statute  to  depend  upon  the 
facts  established  and  the  judgment  of 
that  body,  in  the  exercise  of  a  sound  legal 
discretion,  as  to  whether  the  request 
should  be  granted  compatibly  with  a  due 
consideration  of  the  private  and  public 
interests  concerned,  and  in  view  of  the 
preference  and  discrimination  clauses  of 
the  2d  and  3d  sections."  See  to  the  same 
effect  U.  S.  V.  Union  Pac.  R.  Co.,  (1914) 
234  U.  S.  496,  84  S.  Ct.  995,  58  U.  S. 
(L.  ed.)    1426. 

*'The  express  or  implied  statutory 
rdcognition  of  the  authority  on  the  part 
of  carriers  to  primarily  determine  for 
themselves  the  existence  of  substantially 
similar  circumstances  and  conditions  as 
a  basis  of  charging  a  higher  rate  for  a 
shorter  than  for  a  longer  distance  within 
the  purview  of  the  4th  section  of  the  Act 
to  regulate  commerce,  and  the  right  to 
make  a  rate  accordingly,  to  continue  in 
force  until,  on  complaint,  it  was  cor- 
rected in  the  manner  pointed  out  by  stat- 
ute, ceased  to  exist  alter  the  adoption  of 
the  amendment  to  |  4  by  the  Act  of 
June  18,  1910,  chapter  309,  36  Stat,  at 
L.  547.  This  results  from  the  fact  that 
by  the  amendment  in  question  the  orig- 
inal power  to  detennine  the  existence  of 
the  conditions  justifying  the  greater 
charge  for  a  shorter  than  was  exacted 
for  a  longer  distance  was  taken  from 
the  carriers  and  primarily  vested  in  the 
Interstate  Commerce  Commission,  and  for 
the  purpose  of  making  the  prohibitions 
efficacious  it  was  enacted  that  after  a 
time  fixed  no  existing  rate  of  the  char- 
acter provided  for  should  continue  in 
force  unless  the  appUcati(»i  had  been 
made  and  granted.''  U.  6.  v.  Louisville, 
etc.,  R.  Co.,  (1914)  236  U.  S.  314,  36  S. 
Ct.  113,  69  U.  S.  (L.  ed.)  245.  See 
further  to  the  same  effect  Nashville  Grain 
Exchange  v.  U.  &,  (N.  D.  Ga.  1916)  234 
Fed.  699. 

3.  Construction 

The  application  of  the  principle  of  pub- 
lic policy  which  the  statute  embodies  is 
to  be  determined  by  the  substance  of 
things,  and  not  by  names,  for  if  that 
were  not  the  case,  the  provisions  of  the 
statute  would  be  wholly  inefficacious,  as 
names  would  readily  be  devised  to  accom- 
plish such  a  purpose.  U.  S.  v.  Louisville, 
etc.,  R.  Co.,  (1914)  235  U.  S.  314,  36 
S.  Ct.  113,  69  U.  S.  (L.  ed.)  246. 

4.  Jurisdiction 

The  commerce  court,  now  abolished,  had 
jurisdiction  to  consider  questions  arising 
under  the  amendment  and  to  entertain 
injunction  proceedings  against  the  Inter- 
state Commerce  Commission-  where  it 
sought  to  prevent  carriers  from  putting 
certain  taxes  into  effect.     Intermountaia 
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Rate  Cases,  (1914)  234  U.  S.  476,  34  S. 
Ct.  986,  58  U.  S.  (L.  ed.)  1408,  reversing 
(Com.  C.  1911)  191  Fed.  856.  See  to 
the  same  effect  U.  S.  v.  Union  Pac.  R. 
Co.,  (1914)  234  U.  S.  495,  34  S.  Ct. 
995,  58  U.  S.   (L.  ed.)    1426. 

5.  Application  under  First  Proviso 

Whether  an  application  hy  the  carrier 
is  a  prerequisite  to  the  granting  of  relief^ 
ma^  be  doubted.  ''Unless  formal  appli- 
cation be  an  indispensable  prerequisite 
to  the  exercise  of  the  Commission  of  the 
power  granted  by  the  fourth  section,  its 
absence  or  a  defect  in  it  could  be  waived; 
and  it  would  be  waived  by  the  filing  of 
tariffs  under  the  order  entered.  For  the 
order  is  permissive  only.  The  carrier  is 
the  only  necessary  party  to  the  proceed- 
ing under  section  4.  The  Commission 
represents  the  public.  While  it  is  proper 
and  customary  for  communities  or  ship- 

gers  interested  to  participate  in  hearings 
eld,  there  is  no  provision  for  notice  to 
them.  They  are  not  bound  by  the  order 
entered;  at  least  in  the  absence  of  such 
participation.  And  if  the  rates  made  by 
tariffs  filed  under  the  authority  granted 
seem  to  them  unreasonable  or  unjustly 
discriminatory,  sections  13  and  15  afford 
ample  remedy."  U.  S.  v.  Merchants',  etc.. 
Traffic  Ass'n,  (1916)  242  U.  S.  178,  37 
S.  Ct.  24,  reversing  (N.  D.  Cal.  1916) 
231   Fed.  292. 

It  is  within  the  power  or  discretion  of 
the  Commission  to  prescribe  the  extent 
or  the  degree  to  which  a  common  carrier 
may  be  relieved  from  the  operation  of 
this  section.  It  is  not  essential  that 
applications  for  relief  be  either  granted 
or  denied  in  toto,  U.  S.  v.  Merchants', 
etc..  Traffic  Ass'n,  (1916)  242  U.  S.  178, 
37  S.  Ct.  24,  reversing  (N.  D.  Cal. 
1915)  231  Fed.  292.  The  precise  ques- 
tion before  the  court  was  whether  it 
is  essential  to  the  validity  of  an  order 
authorizing  a  lower  rate  for  a  longer 
haul,  that  it  be  based  upon  an  applica- 
tion asking  cmly  the  precise  relief 
granted.  The  District  Court  held  in  effect 
that  applications  for  relief  must  be 
granted  in  toto  or  denied  in  toto.  In 
reversal  the  Supreme  Court  said: 
"Amended  section  4  empowers  tiie  Com- 
mission"  upon  application  "to  authorize 
a  carrier"  to  charge  less  for  longer  than 
for  shorter  distances."  These  carriers 
asked  leave,  among  other  things,  to  charge 
on  westbound  transcontinental  freight  to 
about  one  hundred  and  ninety-three 
coast  and  interior  cities  much  less  than 
to  intermountain  territory.  The  Com- 
mission permitted  them  to  charge,  to 
eight  of  these  cities  which  were  ports, 
as  much  less  as  the  applications  re- 
quested; but  as  to  the  other  one  hun- 
dred and  eighty-five,  which  were  interior 
cities,  including  the  four  complaining 
here,    permitted    the    carriers    to    charge 


only  somewhat  less.  In  other  words, 
the  Commission  granted  a  part  of  the 
relief  asked.  The  District  Court  says  it 
had  no  power  so  to  do.  But  there  is 
nothing  in  the  Act  to  justify  limiting 
the  power  of  the  Commission  to  either 
a  grant  or  a  denial  in  toto  of  the  pre- 
cise relief  applied  for.  Such  a  con- 
struction would  make  section  4  unwork- 
able and  defeat  the  purpose  of  the 
amendment.  It  is  at  variance  with  the 
broad  discretion  vested  in  the  Commis- 
sion and  the  prevailing  practice  of  ad- 
ministrative bodies.  It  fails  to  give  effect 
to  the  provision  that  the  Commission  may 
from  tune  to  time  prescribe  the  extent  to 
which  such  designated  common  carrier 
may  be  relieved  from  the  operation  of 
this  section.  It  is  inconsistent  with  Inter- 
mountain Rate  Cases,  [1914]  234  U.  iS. 
476,  [34  S.  Ct.  986,  58  U.  S.  (L.  ed.)  1408] 
where  the  order  sustained  granted  relief 
very  different  from  that  applied  for;  and 
it  finds  no  support  in  U.  S.  v.  Louisville, 
etc.,  R.  Co.,  [1914]  236  U.  S.  314,  [35 
S.  Ct.  113,  69  U.  S.  (L.  ed.)  245]  cited 
by  the  district  court,  in  which  case  relief 
from  the  operation  of  the  fourth  section 
had  not  been  granted." 

6.  Searing 

In  general.— The  requirement  of  this 
section  empowering  the  Commission  to 
authorize  a  carrier  to  charge  less  for  a 
longer  than  a  shorter  haul  "  after  inveeti* 
gation  "  clearly  implies  that  the  question 
shall  be  determined  upon  testimony  after 
a  hearing.  The  value  of  such  testimony 
necessarily  varies  according  to  circum- 
stances, but  the  weight  to  be  given  it  is 
peculiarly  for  the  body  experienced  in 
such  matters  and  familiar  with  the  com- 
plexities, intricacies  and  history  of  rate 
making  in  each  section  of  the  country. 
It  has  been  settled  by  repeated  decisions 
of  the  Supreme  Court  that  findings  of 
fact  by  the  Commission  are  always  prima 
facie  correct  and  in  most  instances  con- 
clusively BO.  It  is  only  when  an  order 
made  by  the  Commission  is  contrary  to 
the  indisputable  nature  of  the  evidence 
or  not  supported  by  any  evidence  and 
therefore  arbitrary  and  unjust,  that  they 
cannot  be  sustained.  Louisville,  etc.,  R. 
Co.  V.  U.  S.,  (W.  D.  Ky.  1916)  226  Fed. 
671. 

Burden  of  proof. —  Upon  an  application 
to  the  Commission  by  a  carrier  to  be  re- 
lieved from  the  operation  of  the  long  and 
short  haul  provision  of  this  section,  the 
burden  of  proof  is  plainly  cast  upon  the 
applicant,  since  such  relief  can  be  granted 
only  upon  a  showing  of  facts  which  con- 
stitutes a  special  case  within  the  proviso 
of  the  section  and  the  effect  of  granting 
such  application  necessarily  operates  to 
create  an  exception  to  the  express  inhibi- 
tion of  the  statute.  Louisville,  etc.,  R.  Co. 
r.  U.  S.,  (W.  D.  Ky.  1915)  225  Fed.  571. 
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/or  evidence  lield  lufficient  to  support 
an  order  of  the  Commission  denying  an 
application  for  relief  from  the  operation 
of  the  long  and  short  haul  clause  of  this 
section,  see  Louisville,  etc.,  R.  Oo.  v. 
U.  8.,  (W.  D.  Ky.  1915)  226  Fed.  571. 

II.  DEdsiozrs  TnnnEB  Section  bepobb 
Amendment 

1:  Cotistruciion  and  Operation  m  Gfneral 

Construction. —  Generally,  as  to  the  con- 
struction of  the  long  and  short  haul  pro- 
▼ision,  see  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  162  U.  S. 
197,  16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940. 

Meaning  of  the  term  **  line." —  There  is 
a  clear  distinction  between  the  term  "  rail- 
road" as  used  in  various  parts  of  the 
Interstate  Commerce  Act,  and  the  term 
'*  line  "  as  used  in  this  section.  Interstate 
Commerce  Commission  v,  Cincinnati,  etc, 
R.  Co.,  ( 1893)  56  Fed.  925,  54  Am.  &  Eng. 
R.  Cas.  365. 

"  The  use  of  the  word  '  line '  is  signifi- 
cant. Two  carriers  may  use  the  same 
road,  but  each  has  its  separate  line.  The 
defendant  may  lease  trackage  rights  to 
any  other  railroad  company,  but  the  joint 
use  of  the  same  trade  does  not  create  the 
same  line,  so  as  to  compel  either  company 
to  ^aduate  its  tariff  by  that  of  the  other." 
Chicsgo,  etc.,  R.  Co.  t?.  Osborne,  (CCA. 
1892)  52  Fed.  912,  10  U.  8.  App.  430,  3 
C  C  A.  347,  53  Am.  9l  Eng.  R.  Cas.  18, 
reversing  (1891)  48  Fed.  49,  49  Am.  & 
Eng.  R.  Oas.  12,  qwiied  with  approval  in 
Interstate  Commerce  Commission  v.  Cin- 
cinnati, etc.,  R.  Co.,   (1893)   56  Fed.  925. 

Charge  may  violate  each  of  first  fonr 
sections. —  A  greater  charge  for  a  shorter 
than  for  a  longer  haul  may  be  illegal  not 
only  under  the  above  section,  but  also 
imder  section  1,  as  being  unreasonable  or 
unjust;  and  tmder  section  2,  as  constitut- 
ing an  unjust  discrimination;  and  under 
section  3,  as  constituting  an  undue  and 
unreasonable  preference  or  advantage. 
See  notes  to  sections  1,  2,  and  3,  passim. 

The  principle  of  the  third  and  fourth 
sections  is  the  same.  Interstate  Com- 
merce Commission  t?.  Es^t  Tennessee,  etc, 
R,  Co.,  (1898)  85  Fed.  107. 

Equal  charge  for  longer  and  shorter 
hauls. —  The  above  section  only  prohibits 
a  greater  charge  for  a,  shorter  than  for  a 
longer  haul.  An  equal  charge  does  not 
violate  this  section  of  the  statute,  and  is 
not  illegal  imless  it  amounts  to  an  im- 
just  discrimination  or  an  undue  prefer- 
ence or  advantage  within  the  prohibition 
of  the  second  or  third  sections  of  the  Act. 
Interstate  Commerce  Commission  t?. 
Brimson,  (1894)  154  U.  S.  447,  14  S.  Ct. 
1125,  38  U.  S.  (L.  ed.)  1047;  Texas,. etc., 
R.  Co.  V,  Interstate  Commerce  Commi»< 
sion,  (1896)  162  U.  S.  197,  16  S.  Ct.  666, 
40  U.  S.  (L.  ed.)  940;  Detroit,  etc.,  E, 
Co.  r.  Interstate  Commerce  Commission, 
(1896)  74  Fed.  803,  43  U.  S.  App.  308, 
21  C  C  A    103. 


Equality  of  charges  for  a  longer  and  a 
shorter  haul  is  legal  only  when  the  cir- 
cumstances and  conditions  are  so  sub- 
stantially different  as  to  justify  the  dis- 
crimination. Interstate  Commerce  Com- 
mission 17.  Brimson,  (1894)  154  U.  S.  447, 
14  S.  Ct  1125,  38  U.  S.  (L.  ed.)  1047; 
Texas,  etc.,  R.  C).  v.  Interstate  Commerce 
Commission,  (1896)  162  U.  S.  197,  16 
S.  Ct.  666,  40  U.  S.  (L.  ed.)  940;  Detroit, 
etc.,  R.  Co.  V.  Interstate  CJommerce  Com- 
mission, (1896)  74  Fed.  803,  43  U.  S. 
App.  308,  21  C.  C  A.  103. 

It  has  been  said  that  an  eqnal  charge 
can  be  justified  only  by  circumstances 
which  would  justify  a  greater  charge  for 
a  shorter  Uian  for  a  longer  haul.  Detroit, 
etc.,  R.  Co.  F.  Interstate  Commerce  Com- 
mission, (1896)  74  Fed.  803,  43  U.  S.  App. 
308,  21  C  C  A.  103. 

Group  rates. —  Charging  equal  rates  to 
or  from  stations  of  a  longer  and  shorter 
haul  included  in  a  single  group  for  the 
purpose  of  making  rates  is  not  a  violation 
of  the  above  section.  Detroit,  etc.,  R. 
Co.  V,  Interstate  Commerce  (>>mmiseion, 
(1896)  74  Fed.  803,  43  U.  S.  App.  308, 
21  C  C  A.  103,  affirmed  167  U.  S.  633, 
17  S.  Ct  986,  42  U.  S.  (L.  ed.)  306, 
citing  Imperial  Coal  Co.  v.  Pittsburgh, 
etc.,  R.  Co.,  (1888)  2  Int  Com.  C.  Rep. 
618. 

Local  and  joint  through  rates. —  The 
local  rate  between  two  points  on  the  same 
road  may  be  higher  than  the  joint 
through  rate  for  a  longer  haul,  including 
in  p«rt  the  road  between  the  loca,l  points. 
Tozer  r.  U.  S.,  (1892)  62  Fed.  917,  53 
Am.  A  Eng.  R.  Cas.  14;  U.  S.  v.  Mellen, 
(1892)  53  Fed.  229;  Parsons  v.  Chicago, 
etc.,  R.  Co.,  (C.  C  A.  1894)  63  Fed.  903, 
27  U.  8.  App.  394,  11  C  C  A.  489,  citing 
Chicago,  etc.,  R.  Co.  v,  Osborne,  (1892) 
62  Fed.  912,  10  U.  S.  App.  430,  3  C  C  A. 
347,  53  Am.  &  Eng.  R.  Cas.  18,  reversing 
(1891)  48  Fed.  49,  49  Am.  &  Eng.  R.  Cas. 
12;  Interstate  Commerce  CSommission 
t7.  Alabama  Midland  R.  Co.,  (1895)  69 
Fed.  227. 

A  combination  of  carriers  for  through 
transportation  constitutes  a  new  "  line " 
which  is  independent  of  the  component 
lines,  and  hence  the  charges  made  by  the 
through  line  do  not  constitute  a  violation 
of  the  statute  by  the  local  and  compo- 
nent lines  and  vice  versa.  Junod  v,  Chi- 
cago, etc.,  R.  Co.,  (1891)  47  Fed.  290; 
Chicago,  etc.,  R.  Co.  v.  Osborne,  (1892) 
52  Fed,  912,  10  U.  S.  App.  430,  3  C  C.  A. 
347,  reversing  (1891)  48  Fed.  49;  Inter- 
state Commerce  Commission  v,  Cincin- 
nati, etc.,  R.  Co.,  (1893)  66  Fed.  937. 
See  also  supra,  this  page,  as  to  meaning 
of  word  "  line." 

The  joint  rate  established  over  a  joint 
through  line  may  be  less  than  the  sum  of 
the  local  rates,  or  even  less  than  the 
local  rate  of  either  company  over  that 
part  of  its  road  constituting  a  part  of 
the  joint  line,  without  violating  the  long 
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and  flhort  haul  clause  found  in  the  fourth 
section.  Parsons  v,  Chicago,  etc.,  K.  Co., 
(C.  C.  A.  1894)  63  Fed.  903,  27  U.  S. 
App.  394,  11  C.  C.  A.  489,  citing  Chicago, 
etc,  R.  Co.  V.  Osborne,  (1892)  52  Fed. 
912,  10  U.  S.  App.  430,  3  C.  C.  A.  347. 

Two  or  more  connecting  carriers  cannot 
make  a  joint  rate  from  one  point  to  an- 
other point  which  is  less  than  the  joint 
rate  to  an  intermediate  point,  but  they 
may  make  a  joint  rate  to  a  point  without 
the  local  rateb  of  either  company  to  inter- 
mediate points  being  affected  thereby. 
The  local  rate  might  be  greater  than  the 
joint  rate  without  this  ming  a  violation 
of  the  fourth  section.  U.  S.  v,  Mellen, 
(1892)  53  Fed.  229,  quoted  with  approval 
in  Interstate  Commerce  Commission  v, 
Cincinnati,  etc.,  R.  Co.,  (1893)  56  Fed. 
925. 

Free  cartage  not  within  statute. — This 
section  has  in  view  only  the  transporta- 
tion of  passengers  and  property  by  rail, 
and  when  property  transported  as  inter- 
state commerce  reaches  its  destination  by 
rail  at  lawful  rates,  having  regard  to 
rates  charged  upon  similar  transportation 
to  other  points  on  the  line,  it  does  not 
concern  the  Interstate  Commerce  Commis- 
sion whether  the  goods  after  arrival  are 
carried  to  their  place  of  deposit  in 
vehicles  furnished  by  the  railway  com- 
pany free  of  charge,  or  in  vehicles  fur- 
nished by  the  owners  of  the  goods;  and 
the  same  rule  applies  to  the  transporta- 
tion of  passengers.  Interstate  Commerce 
Commission  v.  Detroit,  etc.,  R.  Co., 
(1897)  167  U.  8.  833,  17  8.  Ot.  986,  42 
U.  S.  (L.  ed.)  306. 

2.  Application  to  Commission  for  Relief 

Necessity  of  prior  application. —  Where 
the  circumstances  and  conditions  are  sub- 
stantially dissimilar,  a  carrier  may  make 
a  greater  charge  for  a  shorter  than  a 
longer  haul  without  first  applying  to  the 
Commission  for  authority  to  do  so.  But 
in  such  case  the  carrier  acta  at  its  peril, 
and.  if  the  circumstances  are  not  sub- 
stantially different,  the  charge  is  illegal. 
Interstate  Commerce  CSommission  v.  Ala- 
bama Midland  R.  Co.,  (1897)  168  U.  S. 
144,  18  S.  Ct.  45,  42  U.  S.  (L.  ed.)  414, 
quoting  with  approval  Matter  of  Louis- 
ville, etc.,  R.  Co.,  (1887)  1  Int.  Com.  C. 
Rep.  31,  per  Cooley,  J.;  Louisville,  etc.,  . 
R.  Co.  V.  Behlmer,  (1900)  175  U.  8.  648, 
20  S.  Ct.  209,  44  U.  S.  (L.  ed.)  S09,  dis- 
approving (1894)  4  Int.  Com.  Rep.  520; 
East  Tennessee,  etc.,  R.  Co.  r.  Interstate 
Commerce  Commission,  (1901)  181  U.  S. 
1,  21  8.  Ct.  516,  45  U.  8.  (L.  ed.)  719; 
Interstate  Commerce  Commission  v, 
Atchison,  etc.,  R.  Co.,  (1892)  60  Fed.  295, 
50  Am.  &,  £ng.  R.  Cas.  93,  appeal  dis- 
missed in  (1893)  149  U.  S.  264,  13  S.  Ct. 
837,  37  U.  S.  (L.  ed.)  727;  Interstate 
Commerce  Commission  17.  Cincinnati,  etc., 
R.  Co.,  (1893)  56  Fed.  946;  Behlmer  v. 
Louisville,  etc.,  R.  Co.,  (1896)  71  Fed. 
4  F.  8.  A.—  14 


835;  Detroit,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  74  Fed, 
803,  43  U.  8.  App.  308,  21  C.  C.  A.  103; 
Brewer  ©.  CJentral  of  Georgia  R.  Co., 
(1898)  84  Fed.  258;  Interstate  Commerce 
Commission  v,  E}ast  Tennessee,  etc.,  R. 
Co.,  (1898)  85  Fed.  107;  Interstate  Com- 
merce Commission  v.  Western,  etc.,  R.  Co., 
(1898)  88  Fed.  186.  But  see  Cincinnati, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
miasion,  (1896)  l62  U.  8.  184,  16  8.  Ct. 
700,  40  U.  S.   (L.  ed.)   935. 

Several  decisions  have  taken  a  contrary 
view  and  held  that  a  greater  charge  for  a 
shorter  than  a  longer  haul  was  illegal, 
regardless  of  the  circumstances,  unless 
made  with  the  prior  sanction  of  the  com- 
mission. Osborne  v.  Chicago,  etc.,  R.  Co., 
(1891)  48  Fed.  49;  Interstate  Commerce 
Conunission  v,  Cincinnati,  etc.,  R.  Col, 
(1893)  66  Fed.  ^5;  Behlmer  17.  Louis- 
ville, etc.,  R.  Co.,  (C.  C.  A.  1897)  83  Fed. 
898,  42  U.  8.  App.  681,  28  C.  C.  A.  229. 
But  these  decisions  must  be  considered 
as  disapproved  and  overruled  by  the  cases 
above  cited. 

A  failure  to  applv  to  the  Commission  in 
the  first  instance  unposes  no  penalty  by 
way  of  presumption  against  the  carrier 
upon  a  subsequent  trial  of  the  fact.  De- 
troit, etc.,  R.  Co.  V,  Interstate  CJommerce 
Commission,  (C.  C.  A.  1896)  74  Fed.  803, 
43  U.  8.  App.  308,  21  C.  C.  A.  103. 

It  is  not  imlawful  to  charge  more  for  a 
shorter  than  for  a  longer  haul,  when  the 
circumstances  and  conditions  are  in  fact 
substantially  dissimilar,  although  the 
Interstate  Commerce  Commission  has 
made  an  order  forbidding  Such  charges  in 
the  particular  oa£e.  Brewer  t^.  Central  of 
Georgia  R.  Co.,  (1898)  84  Fed.  258,  fol- 
louHng  Interstate  Commerce  Commission 
17.  Alabama  Midland  R.  Co.,  (1897)  168 
U.  8.  144,  18  a  Ct.  46,  42  U.  S.  (L.  ed.) 
414. 

Where  the  circumstances  and  conditions 
are  subatantially  similar  the  carrier  can 
obtctm  relief,  if  at  all,  only  by  application 
to  the  commission,  for  under  such  cir- 
cumstances a  greater  charge  for  a  shorter 
than  for  a  longer  haul  is  illegal  unless 
authorized  by  the  commission  in  accord- 
ance with  the  proviso  in  the  statute. 
Missouri  Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co., 
(1887)  31  Fed.  862,  31  Am.  &  Eng.  R. 
Cas.  76,  followed  in  Pittsburgh,  etc.,  R. 
Co.  V.  Racer,  (1892)  5  Ind.  App.  209,  31 
N.  E.  853,  and  quoted  in  Interstate  Com- 
merce Commission  v.  Cincinnati,  etc.,  R. 
Co.,    (1893)    56  Fed.   925. 

Form  of  order  authorizing  long  haul 
charge. — Interstate  Commerce  Commission 
V.  Brimson,  (1894)  154  U.  S.  447,  14 
8.  Ct.  1125,  38  U.  8.  (L.  ed.)  1047;  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, (1896)  162  U.  8.  197,  16  S.  Ct. 
666,  40  U.  8.  (L.  ed.)  940.  See  Farmers' 
Loan,  etc.,  Co.  v.  Northern  Pac.  R.  Co., 
(1897)    83    Fed.    249,    wherein   an   order 
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was    held    to    be    too    indefinite    to    be 
enforced. 

Review  of  decision  by  commiuion  and 
courti. —  The  determination  bj  the  carrier 
that  the  circunwtanoes  ana  conditions 
waxraift  a  greater  charge  for  a  shorter 
than  a  longer  haul  is  subject  to  review 
b^  the  commission  and  the  courts.  Cin- 
cinnati, etc.,  R.  Co.  V.  Interstate  Com- 
merce Commission,  (1896)  162  U.  8.  184, 
16  S.  Ct.  700,  40  U.  8.  (L.  ed.)  935; 
Louisville,  etc.,  R.  Co.  v.  Behlmer,  (1900) 
176  U.  8.  648,  20  8.  Ct  209,  44  U.  8. 
(L.  ed.)  309  {dtina  Interstate  Commerce 
Commission  v,  Alabama  Midland  R.  Ca, 
(1897)  168  U.  8.  144,  18  8.  Ct.  45,  42 
U.  8.  (L.  ed.)  414) ;  Interstate  Commerce 
Commission  v.  Bast  Tennessee,  ete.,  B. 
Co.,  (1898)  85  Fed.  107. 

So  the  decision  of  the  oommi88i<Mi  upon 
an  application  by  a  carrier  for  relief  from 
the  operation  of  the  statute  is  subject  to 
review  by  the  Circuit  Court.  Interatai* 
Commerce  Commission  v,  Alabama  Mid- 
land R.  Co.,  (1897)  168  U.  8.  144,  18 
a  Ct.  46,  42  U.  8.  (L.  ed.)  414. 

8.  Bimilarity  of  Circumstances  and 
Conditions 

Effect  of  dissimilarity.— The  prohibition 
of  a  greater  charge  for  a  shorter  than  a 
longer  haul  is  expressly  oonflned  to  cases 
where  the  circumstances  and  conditions 
are  substantially  similar.  Accordingly, 
where  the  circumstances  and  conditions 
are  substantiaUv  dissimilar,  this  section 
of  the  statute  has  no  application.  Cin- 
cinnati, etc.,  R.  Co.  V.  Interstate  Com- 
merce Commission,  (1896)  162  U.  8.  184, 
16  S.  Ct.  700,  40  U.  8.  (L.  ed.)  935;  Inter- 
state Commerce  Commission  v,  Cincinnati, 
etc.,  R.  Co.,  (1897)  167  U.  8.  479,  17 
8  Ct.  896,  42  U.  8.  (L.  ed.)  243;  Inter- 
state Commerce  Commission  v.  Alabama 
Midland  R.  Co.,  (1897)  168  U.  8.  144,  18 
8.  Ct.  45,  42  U.  8.  (L.  ed.)  414,  (1896) 
69  Fed.  227;  Louisville,  etc.,  R.  Co.  t?. 
Behlmer,  (1900)  176  U.  8.  648,  20  8.  Ct 
209,  44  U.  8.  (L.  ed.)  309;  Missouri  Pac 
R.  Co.  V,  Texas,  etc.,  R.  Co.,  (1887)  31 
Fed.  862;  Junod  17.  Chicago,  etc.,  R.  Co., 
(1891)  47  Fed.  290;  Interstate  Commerce 
Commission  v.  Cincinnati,  etc.,  R.  Co., 
(1893)  56  Fed.  926;  Interstate  Commerce 
Commission  v.  East  Tennessee,  etc.,  R. 
Co.,  (1898)  86  Fed.  117;  Interstate  Com- 
merce Commission  v.  Western,  etc.,  R. 
Co.,  (1898)  88  Fed.  192;  Interstate  Com- 
merce Commission  v,  Nashville,  etc.,  R. 
Co.,  (C.  C.  A.  1903)  120  Fed.  934,  67. 
C.  C.  A.  224. 

Degree  of  dissimilarity.— According  to 
the  best  considered  cases  any  substantial 
dissimilarity  of  circumstances  and  condi- 
tions renders  the  above  express  provision 
as  to  long  and  short  hauls  wholly  inap- 
plicable. Interstate  Commerce  Commis- 
sion V.  Western,  etc.,  R.  Co.,  (1898)  88 
Fed.  195,  citing  with  approval  Matter  of 
LouisviUe,  etc.,  R.  Co.,  (1887)  1  Int.  Com. 


C.  Rep.  31 ;  Interstate  Commerce  Commis- 
sion V.  Atchison,  etc.,  R.  Co.,  (1892)  50 
Fed.  300;  Behlmer  v.  LouisviUe,  etc.,  R. 
Co.,  (1896)  71  Fed.  839;  Interstate 
Conunerce  Commission  v.  Alabama  Mid- 
land R.  Co.,  (1897)  168  U.  8.  144,  18 
8.  Ct.  46,  42  U.  8.  (L.  ed.)  414;  and 
disapproving  Interstate  Commerce  Com- 
mission V.  East  Tennessee,  etc,  R.  Co., 
(1898)  85  Fed.  107,  wherein  it  was  held 
that  the  decision  in  the  Alabama  Midland 
railroad  case  did  not  go  so  far  as  this^ 
but  that  even  under  that  decision  the  dis- 
similarity in  conditions  must  be  propor- 
tionate to  the  difference  in  rates;  and 
oritioising  the  views  of  the  Commission 
in  8av«nnah  Bureau  of  Freight,  etc,  v, 
Charleston,  etc.,  R.  Co.,  (1897)  7  Int. 
Com.  Rep.  468. 

It  has  been  held,  however,  that  the  men 
existence  of  dissimilar  circumstances  and 
conditions  does  not  render  this  section 
inoperative  unless  the  dissimilarity  is  so 
^eat  as  to  justify  the  discrimination 
involved  in  charging  a  greater  sum  for  a 
shorter  than  a  longer  haul.  Interstate 
Commerce  Commission  v.  East  Touieesee, 
etc.,  R.  Co.,  (1898)  86  Fed.  107,  distin- 
guishing Interstate  Commerce  Commis- 
sion V,  Alabama  Midland  R.  Co.,  (1897) 
168  U.  8.  144,  18  8.  U.  45,  42  U.  8. 
(L.  ed.)  414.  But  see  Interstate  Com- 
merce Commission  v.  Western,  etc.,  R. 
Co.,  (1898)  88  Fed.  186,  wherein  this  case 
is  disapproved. 

This  conflict  of  opiniixi  ifl,  perhaps,  not 
very  material,  for  if  the  discrimination 
of  a  greater  diarge  for  a  shorter  than  a 
longer  haul  is  n^  in  proportion  to  the 
dissimilarity  of  conditions  the  rate  may 
be  declared  illegal  under  section  1  as 
being  unjust  or  unreasonable,  or  under 
section  2  as  being  an  imjust  discrimina^ 
•  tion,  or  under  section  3  as  beinjg;  an  undue 

g reference  or  advantage.  Louisville,  etc., 
L  Co.  V.  Behlmer,  (1900)  176  U.  8.  648, 
20  8.  Ot  209,  44  U.  8.  (L.  ed.)  309j 
Interstate  Commerce  Commission  v.  West- 
ern, etc.,  R.  Co.,  (1898)   88  Fed.  186. 

Similarity  of  conditions  a  question  of 
fact. —  Cincinnati,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  (1896)  162 
U.  8.  184,  16  8.  Ct.  700,  40  U.  8.  (L.  ed.) 
935;  Interstate  Commerce  Commission 
17.  Alabama  Midland  R.  Co.,  (1897)  168 
U.  8.  144,  18  &  Ct.  45,  42  U.  8.  (L.  ed.) 
'  414;  Missouri  Pac.  R.  Co.  v,  Texas,  ete., 
R.  Co.,  (1887)  31  Fed.  862;  Osborne  r. 
Chicago,  etc.,  R.  Co.,  (1891)  48  Fed.  49. 
Presumption  and  burden  of  proof. — 
Where  a  greater  charge  is  made  for  a 
shorter  than  a  longer  haul,  there  is  no 
presumption  against  the  carrier  that  the 
circumstances  are  substantially  similar 
and  hence  that  the  charge  is  unlawful, 
but  on  the  contrary  the  burden  of  proof 
is  upon  the  party  complaining  to  show 
that  the  circumstances  and  conditions  are 
substantially  similar.  Junod  v.  Chicago, 
etc.,  R.  Co.,'  (1891)  47  Fed.  290;  Detroit, 


INTERSTATE  COMMERCE 


403 


etc.,  R.  Co.  0.  Interstate  Commerce  Com- 
mission, (C.  C.  A.  1896)  74  Fed.  803, 
43  U.  8.  App.  308,  21  C.  C.  A.  103,  oiling 
InterBtate  Commerce  Commission  v,  Cin- 
cinnati, etc.,  R.  Co.,  (1893)  56  Fed.  925; 
Interstate  Commerce  Commission  v,  Atchi- 
son, etc.,  K.  Co.,  (1892)  50  Fed.  295;  and 
Osborne  v.  Chicago,  etc.,  R.  Co.,  (1891) 
48  Fed.  49,  reversed  (1892)  52  Fed.  912, 
10  U.  S.  App.  430,  3  C.  C.  A.  847,  but  upon 
other  points. 

In  cases  of  doubt,  the  doubt  should  go 
in  favor  of  the  application  of  the  statu^, 
and  the  conditions  should  be  taken  as 
substantially  similar.  Missouri  Pac.  R. 
C3o.  V.  Texas,  etc.,  R.  Co.,  (1887)  31  Fed. 
862,  31  Am.  &  Eng.  R.  C^s.  76,  followed 
in  Pittsburgh,  etc.,  R.  Co.  v.  Racer, 
(1892)  5  Ind.  App.  209,  31  N.  E.  853,  and 
quoted  in  Interstate  Commerce  Commis- 
sion V.  Cincinnati,  etc.,  R.  Co.,  (1893)  56 
Fed.  925. 

Circamatances  to  be  consideTed. —  In  de- 
termining the  legality  of  a  greater  charge 
for  a  cborter  than  a  longer  haul,  the  in- 
tereete  of  the  public,  shippers,  con- 
sumers, and  carriers  must  all  be  consid- 
ered. T&xas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  162  U.  S. 
197,  16  S.  Ct.  666,  40  U.  8.  (L.  ed.)  940; 
Louisville,  etc.,  R.  Co.  v.  Behlmer,  (1900) 
176  U.  S.  648,  20  8.  Ot  209,  44  U.  8. 
(L.  ed.)  309.  See  also  similar  cases  under 
otiier  sections  of  Act. 

That  the  smaller  charge  for  the  longer 
haul  is  of  ^eat  importance  to  the  longer 
distance  point,  in  enabling  its  merchants 
to  build  up  a  great  tr^e  that  would 
otherwise  he  los^  is  no  justification  for 
such  discrimination.  Behlmer  v,  Louis- 
ville, etc.,  R.  Co.,  (C.  C.  A.  4th  Cir.  1897) 
83  Fed.  898,  42  U.  S.  App.  581,  28  C.  C.  A. 
229. 

Competition  between  rival  carriers. — 
Competition  between  rival  carriers  affect- 
ing rates  to  the  further  but  not  the  nearer 
point  must  be  considered  in  determining 
the  similarity  of  circumstances  and  con- 
ditions, and  it  mav  be  sufficient  to  justify 
a  greater  charge  for  the  shorter  than  the 
longer  haul.  Atchison,  etc.,  R.  Co.,  v. 
Denver,  etc.,  R.  Co.,  (1883)  110  U.  8.  667, 
4  a  Ct.  185,  28  U.  8.  (L.  ed.)  291 ;  Inter- 
state Commerce  Commission  v.  Baltimore^ 
etc.,  R.  Co.,  (1892)  145  U.  8.  263,  12 
8.  Ct.  844,  36  U.  S.  (L.  ed.)  699;  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, (1896)  162  U.  8.  197,  16  S.  Ct. 
666,  40  U.  8.  (L.  ed.)  940;  Wight  v.  U.  8., 
(1897)  167  U.  8.  512,  17  S.  Ct.  822,  42 
U.  S.  (L.  ed.)  258;  Interstate  Commerce 
Commission  v,  Alabama  Midland  R.  Co., 
(1897)  168  U.  8.  144,  18  8.  Ct.  45,  42  U.  8. 
(L.  ed.)  414;  Louisville,  etc.,  R.  Co.  v, 
Behlmer,  (1900)  175  U.  8.  648,  20  S.  Ct. 
209,  44  U.  8.  (L.  ed.)  309,  revereinq 
(1897)  83  Fed.  898,  42  U.  8.  App.  581,  28 
C.  C.  A.  229,  which  reversed  (1806)  71 
Fed.  835;  Ex  p.  Koehler,  (1887)  12  Sawy. 
(U.  &)  446,  31  Fed.  315;  Missouri  Pac.  R. 


Co.  I?.  Texas,  etc.,  R.  Co.,  (1887)  31  Fed. 
862;  Junod  t?.  Chicago,  etc.,  R.  Co.,  (1891) 
47  Fed.  290;  Interstate  Commerce  Conunis- 
sion  f?.  Atchison,  etc.,  R.  Co.,  (1892)  50 
Fed.  295,  50  Am.  &  Eng.  R.  Cas.  93; 
Interstate  0>mmerce  Commission  v,  Cin- 
cinnati, etc.,  R.  Co.,  (1893)  56  Fed.  925; 
Behlmer  «.  Louisville,  etc.,  R.  Co.,  (1896) 
71  Fed.  835;  Interstate  Commerce  Com- 
mission V.  Louisville,  etc.,  R.  Co.,  (1896) 
73  Fed.  409;  Brewer  v.  Central  of  (Georgia 
R.  Co.,  (1898)  84  Fed.  258;  Interstate 
Commerce  Commission  v.  East  Tennessee, 
etc.,  R.  Co.,  (1898)  85  Fed.  107,  affirmed 
(1901)  181  U.  8.  1,  21  8.  Ot.  616,  45  U.  8. 
(L.  ed.)  719;  Interstate  Commerce  Commis- 
sion V,  Western,  etc.,  R.  Cb.,  (1898)  88 
Fed.  186;  Interstate  Commerce  Commis- 
sion V,  8outh6m  R.  Co.,  (1900)  105  Fed. 
703;  Interstate  Commerce  Conimission  v. 
Southern  R.  Co.,  (1902)  117  Fed.  741; 
Harris  v,  Cockermouth,  etc.,  R.  Co.,  (1858) 

I  R.  &  Can.  T.  Cas.  (Eng.)  97;  Foreman  v. 
Great  Eastern  R.  Co.,  (1875)  2  R.  &  Can. 
T.  Cas.  (Eng.)  202;  Denaby  Main  CoUierv 
Co.  V.  Manchester,  etc.,   R.   Co.,    (1885) 

II  App.  Cas.  (Eng.)  97;  Phipps  v.  Lon- 
don, etc.,  R.  Co.,  [18921  2  Q.  B.  (Eng.) 
248. 

In  Interstate  Commerce  Commission  i>, 
Louisville,  etc.,  R.  CJo.,  (1902)  190  U.  8. 
273,  23  8;  Ot  687,  47  U.  8.  (L.  ed.)  1054, 
it  was  held  that  freight  rates  from  New 
Orleans,  Louisiana,  to  La  Grange, 
(Georgia,  arrived  at  by  charging  the 
through  rate  to  Atlanta,  Georgia,  fixed  as 
the  result  of  competition  at  that  point, 
and  adding  thereto  the  local  rate  back 
over  the  same  line  from  Atlanta  to  La 
Grange,  are  not  obnoxious  to  the  prohi- 
bition of  the  Interstate  Commerce  Act 
against  undue  discrimination  and  a 
greater  charge  for  a  shorter  than  for  a 
longer  haul  under  substantially  similar 
circumstances  and  conditions,  because 
stations  between  La  Grange  and  Atlanta 
to  which  the  same  rule  is  applied  receive 
lower  rates  from  New  Orleans  than  La 
Grange,  where  the  La  Grange  rates,  if 
based  on  the  nearest  competitive  point 
south  with  the  local  rate  from  such  point 
added,  would  be  still  higher. 

Competition  of  a  railroad  not  subject 
to  the  Interstate  Commerce  Act  has  al- 
ways been  regarded  as  a  dissimilarity 
justifying  discriminating  rates.  Tram- 
mell  r.  Clyde  Steamship  Co.,  (1892)  5 
Int.  Com.  C.  Rep.  326,  cited  in  Detroit, 
etc.,  R.  Co.  9.  Interstate  Commerce  Com- 
mission, (C.  C.  A.  1896)  74  Fed.  803,  43 
U.  S.  App.  308,  21  C.  C.  A.  103. 

Carriers  are  not  justified,  however,  in 
conducting  Ion?  haul  competitive  business 
at  a  loss,  and  then  recouping  such  loss  by 
excessive  charges  upon  short  haul  non- 
competitive business.  Interstate  Com- 
merce Commission  v.  Bast  Tennessee,  etc., 
R.  Co.,   (1898)    85  Fed.  107. 

Tlie  possibility  of  competition  arising  at 
.a  particular  point  does  not  render  freight 
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rates  to  that  point,  though  higher  than 
those  for  a  longer  haul  to  a  point  where 
competition  prevails,  obnoxious  to  the 
prohibition  of  the  Interstate  Commerce 
Act  against  a  greater  charge  for  a  shorter 
than  for  a  longer  haul  under  substantially 
similar  circumstances  and  conditions. 
Interstate  Commerce  Commission  v, 
Louisville,  etc.,  R.  Co.,  (1902)  190  U.  S. 
273,  23  S.  Ct.  687,  47  U.  S.  (L.  ed.) 
1054. 

Competitum  must  he  real  and  euhMtan- 
tial. —  Louisville,  etc.,  R.  Co.  v.  Behlmer, 
(1900)  175  U.  S.  648,  20  S.  Ct.  209,  44 
U.  S.  (L.  ed.)  309;  Interstate  Commerce 
Commission  i;.  Western,  etc.,  R.  Co., 
(1898)  88  Fed.  186. 

Character  immaterial  if  rates  are  af- 
fected.—  Louisville,  etc.,  R.  Co.  v.  Behl- 
mer, (1900)  175  U.  S.  648,  20  S.  Ct.  209, 
44  U.  S.   (L.  ed.)   309. 

In  Interstate  Commerce  O>mmis8ion  v. 
Alabama  Midland  R.  Co.,  (1897)  168 
U.  S.  144,  18  S.  Ct.  45,  42  U.  S.  (L.  ed.) 
414,  in  order  to  guard  against  any  mis- 
apprehension of  the  scope  of  the  decision, 
the  court  said:  "We  do  not  hold  that 
the  mere  fact  of  competition,  no  matter 
what  its  character  or  extent,  necessarily 
relieves  the  carrier  from  the  restraints  of 
the  third  and  fourth  sections,  but  only 
that  these  sections  are  not  so  stringent 
and  imperative  as  to  exclude  in  all  cases 
the  matter  of  competition  from  coneid- 
eration  in  determining  the  questions  of 
undue  or  unreasonable  preference  or  ad- 
vantage, or  what  are  substantially  similar 
circumstances  and  conditions."  Quoted 
with  approval  in  Louisville,  etc.,  R.  Co. 
V.  Behlmer,  (1900)  175  U.  S.  648,  20 
S.  Ct.  209,  44  U.  S.  (L.  ed.)   309. 


Competition  not  originating  at  initial 
point, —  Substantial  competition,  although 
not  originating  at  the  initial  point  of 
traffic,  may  also  be  considered.  Louis- 
ville, etc.,  R.  Co.  V.  Behlmer,  (1900)  175 
U.  S.  648,  20  S.  Ct.  209,  44  U.  S.  (L.  ed.) 
309. 

Water  competition. —  Water  competi- 
tion is  to  be  especially  considered.  Inter- 
state Commerce  Commission  v,  Atchison, 
etc.,  R.  Co.,  (1892)  60  Fed.  295. 

Potential  ioater  competition. —  Mere  po- 
tential water  competition  must  be  con- 
sidered although  but  little  actual  water 
competition  exists.  Interstate  Commerce 
Commission  v,  Alabama  Midland  R.  Co., 
(C.  C.  A.  1896)  74  Fed.  715,  41  U.  S. 
App.  453,  21  C.  C.  A.  51. 

When  carriers  are  competitors. —  Car- 
riers are  competitors  only  where  one 
could  and  would  transport  the  traffic  if 
the  other  did  not.  Farmers'  Loan,  etc., 
Co.  V.  Northern  Pac.  R.  Co.,  (1897)  83 
Fed.  249;  Behlmer  v,  Louisville,  etc.,  R. 
Co.,  (CCA.  4th  Cir.  1897)  83  Fed.  898. 
42  U.  S.  App.  581,  28  C  C  A.  229. 

Competition  of  markets  is  a  circum- 
stance to  be  considered.  Interstate  Com- 
merce Commission  v.  Cincinnati,  etc.,  R. 
Co.,  (1893)  56  Fed.  925. 

Answer. —  In  an  action  by  a  carrier  to 
recover  a  greater  rate  for  a  shorter  than 
for  a  longer  haul,  an  answer  alleging  that 
there  existed  no  reason,  by  way  of  the 
peculiar  geographical  position,  competi- 
tion, or  trade  or  other  conditions,  why  a 
greater  charge  should  be  made  for  the 
shorter  haul,  stated  facts  showing  that 
the  rate  was  illegal  and  not  recoverable. 
Great  Northern  R.  Co.  v.  Loonan  Lumber 
Co.,  (1910)  25  S.  D.  155,  125  N.  W.  644. 


Sec.  5.  [Pooling  agreements  prohibited  —  interest  in  competing  com- 
mon carrier  by  water  —  violations.]  That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of  this  act  to  enter  into  any  con- 
tract, agreement,  or  combination  with  any  other  common  carrier  or  carriers 
for  the  pooling  of  freights  of  diflferent  and  competing  railroads,  or  to  divide 
between  them  the  aggregate  or  net  proceeds  of  the  earnings  of  such  rail- 
roads, or  any  portion  thereof ;  and  in  any  case  of  an  agreement  for  the  pool- 
ing of  freights  as  aforesaid,  each  day  of  its  continuance  shall  be  deemed  a 
separate  offense. 

From  and  after  the  first  day  of  July,  nineteen  hundred  and  fourteen,  it 
shall  be  unlawful  for  any  railroad  company  or  other  common  carrier  sub- 
ject to  the  Act  to  regulate  commerce  to  own,  lease,  operate,  control,  or  have 
any  interest  whatsoever  (by  stock  ownership  or  otherwise,  either  directly, 
indirectly,  through  any  holding  company,  or  by  stockholders  or  directors 
in  common,  or  in  any  other  manner)  in  any  common  carrier  by  water 
operated  through  the  Panama  Canal  or  elsewhere  with  which  said  railroad 
or  other  carrier  aforesaid  does  or  may  compete  for  traffic  or  any  vessel 
carrying  freight  or  passengers  upon  said  water  route  or  elsewhere  with 
which  said  railroad  or  other  carrier  aforesaid  does  or  may  compete  for 
traffic;  and  in  case  of  the  violation  of  this  provision  each  day  in  which  such 
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violation  continues  shall  be  deemed  a  separate  offense.    [24  Stai,  L.  380,  a$ 
amended  hy  37  Siai,  L,  566.] 

As  originally  enacted  this  section  contained  only  the  first  paragraph  thereof.  By  the 
Panama  Canal  Act  of  Aug.  24,  1912,  ch.  390,  §  11,  it  was  amended  hy  adding  thereto 
the  second  paragraph  b^inning  with  the  words  **  From  and  after  the  first  day  of 
July  "  to  the  end  of  the  section  as  here  given. 


I.  Decisions  under  first  paragraph. 
II.  Decisions  under  second  paragraph. 

I.  Decisions  itkdeb  Fibst  Pabaqraph 

Generally. — ^A  distribution  of  property 
offered  for  transportation  among  different 
and  competing  railroads  in  proportions 
and  on  percentages  previously  agreed 
upon,  as  well  as  a  money  pool,  whereby 
the  aggr^ate  or  net  proceeds  of  certain 
different  competing  railroads  are  divided 
among  them,  is  prohibited  under  the  first 
paragraph.  In  re  Pooling  Freights, 
(1902)   115  Fed.  588. 

But  in  U.  S.  V.  Joint  Traffic  Assn., 
(1896)  76  Fed.  895,  it  was  held  that 
''onlv  such  agreem^its  are  prohibited  as 
are  for  the  pooling  of  freights,  or  divid- 
ing aggr^ate  or  net  proceeds  of  earnings. 
So  far  as  this  agreement  goes,  each  road 
carries  the  freights  it  may  get,  over  its 
own  line,  at  its  own  rates,  however  fixed, 
and  has  the  proceeds,  net  or  other,  of 
the  earnings  to  itself.  •  •  .  Provision  for 
reasonable,  although  equal  or  propor- 
tional, rates  for  each  carrier,  or  for  a  just 
and  proportional  rate  for  each  carrier,  or 
for  a  just  and  proportional  division  of 
traffic  among  carriers,  does  not  seem  to 
be  either  a  pooling  of  their  traffic  or 
freights,  or  a  division  of  the  net  proceeds 
of  their  earnings,  in  any  sense."  This  de- 
cision was  affirmed  without  opinion  by  the 
Circuit  Court  of  Appeals,  (C.  C.  A.  2d  Cir. 
1897)  89  Fed.  1020,  45  U.  S.  App.  762, 
32  C.  C.  A.  491,  but  it  was  reversed  in  the 
Supreme  Court,  (1898)  171  U.  S.  505,  19 
S.  Ct.  25,  43  U.  S.  (L.  ed.)  259.  The 
opinion  of  the  Supreme  Court,  however, 
did  not  discuss  any  question  under  the 
Literstate  Commerce  Act,  but  was  con- 
fined solely  to  a  consideration  of  the  Anti- 
trust Act  of  July  2,  1890. 

Effect  as  invalidating  whole  contract. — 
This  section  invalidates  only  the  provi- 
sions in  respect  to  pooling  and  not  the 
contract  as  a  whole.  Ives  v.  Smith, 
(1889)  55  Hun  606  mem.,  8  N.  Y.  S.  46, 
28  N.  Y.  St.  Rep.  917,  affirming  (1888)  3 
N.  Y.  S.  645,  19  N.  Y.  St.  Rep.  556. 

Oral  agreement  for  division  of  traffic. — 
"The  agreement  for  ^e  division  of  traf- 
fic need  not  necessarily  be  reduced  to  writ- 
ing in  order  to  constitute  an  offense.  Any 
arrangement^  oral  or  otherwise,  or  com- 
bination, which  has  for  its  purpose  and 
eventuates  in  the  pooling  of  freights  of 
different  and  competing  railroads,  comes 
within  the  inhibition  of  the  Act  to  regu- 
late commerce."  In  re  Pooling  Freights, 
(1902)   115  Fed.  590. 


Routing  by  initial  carrier. —  The  pool- 
ing of  freights  of  competing  railro'ads, 
forbidden  by  this  section,  is  not  accom- 
plished by  the  adoption  of  common  car- 
riers, as  part  of  an  agreement  for  a 
through  rate  from  California  to  the  East, 
for  oranges  and  other  citrus  fruits,  of  a 
rule  tmder  which  the  right  of  routing  be- 
vond  its  own  terminal  is  reserved  to  the 
initial  carrier  as  the  condition  of  guar- 
anteeing the  through  rates  to  the  shipper, 
even  though  the  initial  carrier  promises 
fair  treatment  to  the  connecting  Imes,  and 
carries  out  such  promise,  where  such  rule 
has  served,  as  was  intended,  to  break  up 
rebating  by  the  connecting  lines,  and  in 
its  practical  operation  the  actual  routine 
is  generally  conceded  to  the  shipper,  and 
his  requests  to  divert  shipmenits  en  route 
are  usually  allowed.  Southern  Pac.  Co. 
V.  Interstate  Commerce  Commission, 
(1906)  200  U.  S.  536,  26  S.  Ct.  330,  50 
U.  S.   <L.  ed.)    685. 

11.  Decisions  jrsnnsR  Second  Pasaqbafh 

Prospective  effect  of  amendment. —  In 
order  that  any  railroad  or  other  carrier 
aimed  at  by  the  section  might  have  an 
opportunity  to  have  the  question  deter- 
mined whether  its  relation  to  the  carrier 
by  water  was  forbidden,  and,  in  case  that 
question  should  be  determined  against  it, 
might  have  a  further  opportunity  either 
to  divorce  itself  from  the  carrier  by  water, 
or  to  take  such  other  steps  as  might  seem 
advisable,  the  section  was  not  to  go  into 
effect  until  July  1,  1914.  As  Congress 
was  aware  that  certain  situations  then 
existing  might  fall  within  the  letter  of 
the  statute,  although  they  did  not  offend 
against  its  spirit,  the  powers  of  the  com- 
mission were  enlarged.  Lehigh  Valley  R. 
Co.  V.  U.  S.,  (E.  D.  Pa.  1916)  234  Fed.  682. 

Power  of  Commission  under  amend- 
ment.—Essentially  the  amendatory  Act 
ordams  that  after  July  1,  1914,  common 
interest  of  a  certain  kind  between  two 
classes  of  carriers  shall  be  unlawful,  but 
it  does  not  declare  how  such  common  in- 
terest shall  come  to  an  end.  The  only 
express  sanction  to  be  found  in  the  Act 
is  a  penalty  for  each  day's  violation  of 
the  statutory  command.  A  method  of 
procedure  is  provided  by  which  the  com- 
mission may  determine  whether  a  carrier 
does  or  does  not  fall  within  the  class  of 
offenders;  if  it  does  not  so  fall,  of  course 
the  Act  does  not  forbid  the  relation;  but 
even  if  it  does  so  fall,  the  commission  still 
has  the  power  to  suspend  the  operation 
of  the  Act,  if  certain  specified  conditions 
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are  found  to  exist.  If  the  conditions  do 
not  exist,  the  oif ending  carrier  is  left 
exposed  to  the  statutoiy  penalties;  the 
commission  is  not  directed  pjid  appar- 
ently has  no  power  (unless  the  power 
be  implied)  to  take  affirmative  action 
toward  dissolution.  The  commission  bu 
no  authority  to  order  the  offendin^r  car- 
rier to  divorce  itself  from  the  carrier  by 
water.  It  has  power  to  suspend  the  opera- 
tion of  the  statute  in  the  carrier's  favor 
and  thus  leave  him  subject  to  its  opera- 
tion. Lehigh  Valley  R.  Co.  t;.  U.  S.,  (E. 
D.  Pa.  1916)   234  Fed.  682. 

Finality  of  Commission's  findings. — 
When  the  commission  has  determined 
whether  there  is  a  common  interest  of  a 
certain  kind  between  two  classes  of  car- 
riers or  whether  a  carrier  does  or  does 
not  fall  within  the  class  of  offenders,  its 


findings  are  final  with  bat  one  qualifica- 
tion—  certain  fundamental  rules  must 
have  been  obeyed.  In  spite  of  the  statu- 
tory declaration  of  finalityi  the  courts 
still  retain  a  limited  power  of  supervision 
—  enough  to  see  that  constitutional  re- 
quirements have  been  observed.  There 
must  have  been  a  "hearing"  with  the 
essentials  involved  in  that  word,  and  the 
action  of  the  commission  must  not  have 
been  arbitrary;  but  in  other  respects  the 
court  has  no  right  to  review  what  has 
been  done  or  the  manner  of  doing  it.  The 
court  cannot  substitute  its  jud^ent  for 
the  judgment  of  the  commission  on  the 
weight  or  the  effect  of  the  evidence,  or 
correct  mistakes  that  may  have  entered 
into  the  findings  of  fact.  Lehigh  Valley 
R.  Co.  y.  U.  S.,  (E.  D.  Pa.  1916)  234 
Fed.  682. 


Sec.  6.  [A]  [Schedules — rates  and  joint  rates  to  be  Died  and  posted  — 
application  of  section.]  That  every  common  carrier  subject  to  the  pro- 
visions of  this  Act  shall  file  with  the  Commission  created  by  this  Act  and 
print  and  keep  open  to  public  inspection  schedules  showing  all  the  rates, 
fares,  and  charges  for  transportation  between  different  points  on  its  own 
route  and  between  points  on  its  own  route  and  points  on  the  route  of  any 
other  carrier  by  railroad,  by  pipe  line,  or  by  water  when  a  through  route 
and  joint  rate  have  been  established.  If  no  joint  rate  over  the  through 
route  has  been  established,  the  several  carriers  in  such  through  route  shall 
file,  print  and  keep  open  to  public  inspection  as  aforesaid,  the  separately 
established  rates,  fares  and  charges  applied  to  the  through  transportation. 
The  schedules  printed  as  aforesaid  by  any  such  common  carrier  shall  plainly 
state  the  places  between  which  property  and  passengers  will  be  carried,  and 
shall  contain  the  classification  of  freight  in  force,  and  shall  also  state  sepa- 
rately all  terminal  charges,  storage  charges,  icing  charges,  and  all  other 
charges  which  the  Commission  may  require,  all  privileges  or  facilities 
granted  or  allowed  and  any  rules  or  regulations  which  in  any  wise  change, 
affect,  or  determine  any  part  or  the  aggregate  of  such  aforesaid  rates,  f ares, 
and  charges,  or  the  value  of  the  service  rendered  to  the  passenger,  shipper, 
or  consignee.  Such  schedules  shall  be  plainly  printed  in  large  type,  and 
copies  for  the  use  of  the  public  shall  be  kept  posted  in  two  public  and  con- 
spicuous places  in  every  depot,  station,  or  office  of  such  carrier  where  pas- 
sengers or  freight,  respectively,  are  received  for  transportation,  in  such 
form  that  they  shall  be  accessible  to  the  public  and  can  be  conveniently 
inspected.  The  provisions  of  this  section  shall  apply  to  all  traffic,  trans^ 
portation,  and  facilities  defined  in  this  Act.  [24  Stat  L.  380,  as  amended 
by  25  Stat  L.  855,  34  Stat  L.  586.] 

The  text  here  given  is  that  of  the  amending  Act  of  June  29,  1906,  ch.  3691,  i  2. 

Similar  provisions  were  made  by  the  first  paragraph  of  this  section  as  originally 
enacted  and  as  subsequently  amended,  as  set  out  in  the  notes  at  the  end  of  this 
section,  infra,  p.  427. 

See  the  Act  of  Feb.  19,  1903,  ch.  708,  §  1,  given  as  amended  infra,  p.  549. 
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I.  Iir  General 

Section  6  lays  upon  every  carrier  sub- 
ject to  the  provisions  of  the  Act  the  duty 
of  filing  with  the  commission  and  pub- 
lishing echedules  of  the  rates  to  be 
charged  for  the  transportation  of  prop- 
erty over  its  road,  provides  for  changing 
and  superseding  such  rates  by  new  sched- 
ules so  filed  and  published,  and  makes  it 
unlawful  for  such  a  carrier  to  depart  from 
any  rate  so  established  and  in  force  at  the 
time.  It  also  requires  connecting  carriers, 
agreeing  upon  joint  through  rates,  to  file 
schedules  with  the  Commission,  makes 
similar  provision  for  dianging  and  super- 
seding rates  so  established,  and  likewise 
any  deviation  from  an  established  joint 
rate  while  remaininp^  in  force.  Other  sec- 
tions contain  provisions  against  unreason- 
able rates,  tmjust  discrimination,  imdue 
preferences  and  the  like.  The  chief  pur- 
pose of  the  Act  was  to  secure  uniformity 
of  treatment  to  all,  to  suppress  unjust 
discrimination  and  undue  prefei'enoes,  and 
to  prevent  special  and  secret  agreements, 
in  respect  of  rates  for  interstate  trans- 
portation, and  to  that  end  to  require  that 
such  rates  be  established  in  a  manner  cal- 
culated to  give  them  publicity,  to  make 
them  inflexible  while  in  force,  and  to  cause 
them  to  be  imalterable  save  in  the  mode 
prescribed.  In  every  substantial  sense 
local  rates  and  joint  through  rates  are 
placed  on  the  same  level.  Both  are  re- 
quired to  be  openlv  established  and  uni- 
formly applied.  True,  the  carriers  are 
obliged  to  establish  local  rates  and  are 
Mt  free  to  agree  upon  joint  through  rates. 


or  not,  as  they  choose;  but  if  they  do 
agree  thereon,  the  rates  can  become  legally 
operative  only  bv  being  established  as 
prescribed  in  the  Act.  Kansas  City  South- 
em  R.  Co.  V.  C.  H.  Albers  Commission 
Co.,  (1912)  223  U.  S.  673,  32  S.  Ct  316, 
66  U.  S.  (L.  ed.)  656. 

The  Interstate  Commerce  Act  was  not 
intended  solely  to  prevent  unjust  discrim- 
inations. It  was  meant  as  well  to  pre- 
vent extoH^ionate  rates,  and,  looking 
thereto,  provision  was  m>ade  that  the  car- 
rier should  schedule  his  rates  with  the 
Interstate  Commerce  Commission,  and 
upon  their  approval  should  publish  the 
same,  whereby  such  schedule  should  be 
a  fixed  and  uniform  rule  of  charge  dur- 
ing the  period  of  its  existence.  U.  S.  17. 
Hanley,  (1896)  71  Fed.  674. 

The  object  of  requiring  tariffs  to  be 
published  is  not  only  to  impose  upon  the 
earner  the  duty  of  equality  m  service  and 
rates,  but  also  to  enable  shippers  to  pro- 
tect themselves  in  that  behalf.  Cleveland, 
etc.,  R.  Co.  V.  Hirsch,  (CCA.  6th  Cin 
1913)  204  Fed.  849,  123  C  C  A.  146. 

11.  State  Statutes 

A  state  statute  making  it  unlawful  for 
a  railroad  company  in  that  state  to  charge 
and  collect  a  greater  sum  for  transport- 
ing freight  than  is  specified  in  the  bill 
of  lading,  has  no  application  to  interstate 
shipments,  being  in  conflict  with  the  above 
Act  of  Congress.  Gulf,  etc.,  R.  Co.  v. 
Hefley,  (1896)  168  U.  S.  98,  16  S.  Ci;. 
802,  39  U.  S.  (L.  ed.)  910;  Dillingham  «. 
Fischl,  (1892)  1  Tex.  Civ.  App.  646,  21 
S.  W.  664;  St.  Louis  Southwestern  R.  Co. 
V.  Garden,  (Teoc.  Civ.  App.  1896)  34  S.  W. 
146. 

A  state  statute  making  a  carrier  liable 
for  the  negligence  of  a  connecting  car- 
rier if  it  issues  a  through  bill  of  lading 
is  not  void  as  being  a  regulation  of  inter- 
state commerce  in  conflict  with  section  6 
of  the  Interstate  Commerce  Act,  when  the 
carrier  is  permitted  by  contract  to  limit 
its  liability  to  its  own  line.  Missouri,  etc., 
R.  Co.  V,  McCann,  (1899)  174  U.  S.  680, 
19  S.  Ct  766,  43  U.  8.  (L.  ed.)  1093. 

m.  Shtphents  and  "Ratbb  Affected 

Foreign  shipments. —  That  the  ship- 
ment, although  made  from  a  foreign  coun- 
try to  a  place  in  the  United  States,  is 
subject  to  the  interstate  commerce  law,  is 
evident  from  the  terms  of  the  law,  and 
being  subject  to  the  operation  of  the  law, 
it  follows  that  the  provisions  in  relation 
to  posting  and  publishing  schedules  of 
rates  on  such  shipments  also  must  apply. 
Fisher  v.  Great  Northern  R.  Co.,  (1908) 
49  Wash.  205,  95  Pac.  77. 

In  Texas,  etc.,  R.  Co.  v,  Louisiana  R. 
Commission,  (1910)  183  Fed.  1006,  it  ap- 
peared that  complainant  railroad  com- 
panies filed  with  the  Interstate  Commerce 
Commission  a  schedule  of  rates  from 
points  in  Louisiana  to  New  Orleans  for 
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export  shipments.  The  railroad  commis- 
Bion  of  Louisiana  had  also  fixed  a  sched- 
ule of  different  and  lower  rates  on  local 
shipments  between  the  same  points.  It 
also  by  an  order  allowed  four  days'  free 
storage  on  local  shipments  and  twenty 
days  on  shipments  intended  for  export,  in 
which  order  the  railroads  ^ucquiesced,  ajid 
also  delivered  shipments  for  export  at  the 
ship's  side  free  of  charge  for  switching. 
Certain  shipments  were  delivered  to  com- 
plainants from  points  in  Louisiana  for 
carriage  to  New  Orle&ns  on  bills  of  lading 
of  substantially  the  local  form,  and  on 
their  arrival  the  consignees  demanded  and 
received  the  free  storage  accorded  export 
shipments  and  free  delivery  to  the  vessel 
carrier;  the  shipments  being  delivered  by 
complainants  directly  from  their  cars  to 
such  carrier,  as  was  intended  by  the  owner 
when  it  was  shipped.  It  was  held  that> 
notwithstanding  the  use  of  the  local  bills 
of  lading,  the  contract  between  the  ship- 
pers and  complainants  was  one  for  an  ex- 
port shipment^  over  which  the  Louisiana 
railroad  commission  had  no  jurisdiction, 
and  that  complaincmts  were  entitled^  and 
even  required,  to  charge  the  rates  on  such 
shipments  fixed  by  their  schedules  filed 
with  the  Interstate  Commerce  Commission. 
Through  shipments. —  By  virtue  of  this 
paragraph,  no  through  shipment  can  be 
required,  and  no  property  can  be  required 
to  be  received  for  through  shipment  until 
the  rate  has  been  established,  filed  and 
published.  Southern  R.  Co.  v,  Reid, 
(1912)  222  U.  S.  424,  32  S.  Ct.  140,  66 
U.  S.  (L.  ed.)  257,  followed  in  Cleveland, 
etc.,  R.  Co.  p,  Hayes,  (Ind.  1914)  104 
N.  E.  581,  wherein  the  court  said:  "Un- 
der this  secticm  as  we  construe  it,  in  the 
light  of  Southern  R.  Co.  v.  Reid,  supra, 
as  to  the  clause  there  under  review,  as 
there  can  be  no  through  shipment  law- 
fully required  unless  a  rate  has  bc^n  es- 
tablished, filed,  and  published,  there  can 
be  no  through  shipment  required  even 
where  there  are  two  or  more  competing 
lines,  in  some  portion  of  the  route,  unless 
there  is  a  rate  fixed  over  each,  so  that  the 
shipper  in  routing  it  hj  one  or  the  other 
is  as  fully  informeid  as  is  the  carrier,  when 
the  shipment  is  made,  as  to  the  rate,  and 
as  the  rate  in  such  case  must  be  made 
by  agreement  between  the  carriers,  the 
carrier  necessarily  chooses  his  agent  in 
advance,  and  is  in  no  situation  te  deny 
that  agency.  If  a  through  rate  has  not 
been  fixed,  then  the  shipper  in  exercising 
his  common-law  right  of  routing  cannot 
make  a  through  shipment,  but  must  make 
shipment  according  to  the  local  rates  of 
the  respective  lines  over  which  the  car- 
riage may  he  undertaken.  The  right  of 
routing,  therefore,  cannot  afTect  the  con- 
tractual rights  of  the  carrier;  for  if  it 
has  not  contracted  with  a  connecting  car- 
rier it  cannot  be  required  te  accept  for 
through  carriage,  and  if  it  does  accept  for 
through  carriage  it  does  so  under  contract 


with  the  connecting  carrier.  So  the  right 
of  through  routing  is  purely  contractual 
on  the  part  of  the  carrier,  except  as  under 
the  Act  of  1906  there  is  a  power  in  the 
commission  to  order  a  through  routing 
to  the  exclusion  of  another  route.  .  .  . 
But  so  long  as  through  shipment  can  only 
be  undertaken  upon  agreed  and  published 
rates,  which  the  carriers  tender  to  the  pub- 
lic, there  can  be  no  hardship  in  the  shipper 
routing  the  carriage  under  section  6  as 
amended  in  1906,  irrespective  of  section  15 
as  amended  in  1910''  {infra,  p.  458). 

Where  a  railroad  accepts  freight  for 
shipment  te  a  point  not  on  ite  route,  an- 
other road  passing  through  the  same 
pl<ace,  and  te  the  destination  of  the  ship- 
ment, is  not  justified  in  refusing  to  accept 
the  shipment  at  its  regular  published 
rate  from  the  first  road,  by  the  f€u;t  that 
there  is  no  agreement  between  the  two 
companies  for  a  joint  through  rate,  not- 
withstending  this  section  relating  to  pub- 
lication of  joint  teriffs.  Texas,  etc,  R. 
Co.  V,  Texas  Short  Line  R.  Co.,  (1904) 
35  Tex.  Civ.  App.  387,  80  S.  W.  567. 

It  has  been  held  that  it  is  only  the 
"  business "  of  a  common  carrier  which 
cannot  be  exercised  without  filing  rates, 
and  that  a  railroad  companv  is  not  pro- 
hibited from  receiving  freight  for  trans- 
portetion  to  another  stete  by  the  fact 
that  no  through  route  and  joint  rates  had 
been  established  between  the  pointe  of 
shipment  «uid  delivery.  Reid  v.  Southern 
R.  Co.,  (1910)  153  N.  C.  490,  69  S.  E.  618. 

Continuous  lines. —  ''It  is  not  obliga- 
tory upon  carriers  operating  continuous 
lines  to  estiU)li8h  joint  tariffs,  but  if  they 
do  establish  such  tariffs  they  must  be 
filed  with  the  commission."  U.  S.  v,  De 
Coursey,   (1897)    82  Fed.  303. 

Noncompeting  points. —  The  publication 
of  a  joint  tariff  at  noncompeting  pointe 
was  held  unnecessary  under  the  order  of 
the  commission  made  June  21,  1887.  Chi- 
cago, ete.,  R.  Co.  V,  Osborne,  (C.  C.  A. 
1892)  62  Fed.  912,  10  U.  S.  App.  430, 
3  C.  C.  A.  347,  53  Am.  &  Eng.  R.  Cas.  18, 
reversing  (1891)  49  Am.  &  Eng.  R.  Cas. 
12,  (1891)  48  Fed.  49. 

Reservation  by  initial  carrier  of  right 
to  route  freight. —  Nothing  in  the  provi- 
sions of  this  section  requiring  joint  traffic 
rates,  when  agreed  upon,  to  be  filed  with 
the  Interstate  Commerce  Commission,  and 
made  public  when  required,  and  empower- 
ing the  commission  to  prescribe  forms  of 
schedules  of  such  rates,  forbids  the  adop- 
tion by  common  carriers,  as  part  of  an 
agreement  for  a  through  rate  from  Cali- 
fornia to  the  £ast,  for  oranges  and  other 
citrus  fruite,  of  a  rule  omder  which  the 
right  of  routing  beyond  its  own  terminal 
is  reserved  to  the  initial  carrier  as  the 
condition  of  guaranteeing  the  through 
rates  to  the  shipper,  where  such  rule  has 
served,  as  was  intended,  to  break  up  re- 
bating by  the  connecting  lines,  and  in  its 
practical  operation  the  actual  routing  is 
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generally  conceded  to  the  shipper,  and 
his  requests  to  divert  shipments  en  route 
are  usually  allowed.  Southern  Pac.  Co. 
V.  Interstate  Commerce  Commission, 
(1906)  200  U.  S.  536,  26  S.  Ct.  330,  50 
U.  S.  (L.  ed.)  585,  reversing  (S.  D.  CaL 
1004)   132  Fed.  829. 

Reduced  rate  for  materials  and  men  in 
connection  with  improvement  of  railroad. 
—  In  dealing  with  transportation  over  its 
own  road,  in  connection  with  construction 
or  improvement,  a  railroad  company  is 
not  acting  in  the  performance  of  its  duly 
as  a  c<»nmon  carrier,  and  the  arrangement 
for  free  or  reduced  .rate  carriage  for  the 
necessary  materials  and  men  used  in  the 
work,  when  it  is  a  part  of  the  contract, 
entered  into  in  good  faith  and  not  as  a 
subterfuge,  is  not  obnoxious  to  the  pro- 
visions of  law  prohibiting  departures  from 
the  published  tariffs,  for  the  reason  that 
such  an  agreement  lies  outside  the  policy 
of  these  provisions.  Santa  F6,  etc.,  R. 
Co.  V,  Grant  Bros.  Constr.  Co.,  (1913) 
228  U.  S.  177,  33  S.  Ct.  474,  57  U.  S. 
(L.  ed.)  787. 

**  Sates  in  force  "  as  used  in  this  para- 
graph before  amendment  was  held  not 
linuted  to  rates  under  which  transporta- 
tion had  actually  taken  place,  but  included 
those  which  the  carrier  nad  established  as 
its  present  charges  for  transportation,  aa 
distinguished  from  those  which  were  obso- 
lete, tentative,  or  perhaps  only  to  take 
effect  in  the  future.  Thev  were  rates  open 
to  public  inspection  and  on  which  ship- 
ments might  be  made,  if  offered.  New 
York  Cent.,  etc.,  R.  Co.  v,  U.  S.,  (CCA. 
2d  Cir.  1908)  166  Fed.  267,  92  C  C  A. 
331. 

i/.  Contents,  CoNSTBuanoN  and  Sufm- 

dSNCT  OF  SCHEDTTLES 

1.  In  General 

This  section  provides  that  the  tariffs 
shall  plainly  state  the  rates,  etc.  This 
statutory  provision  reouiring  simplicity 
in  the  tariffs  is  satisfied  when  the  sched- 
ule is  made  as  plain  as  a  subject  in- 
herently complex  will  permit.  Tariff 
schedules  and  their  arrangement  with 
reference  to  simplicity  and  precision 
follow  the  outlines  prescribed  by  the 
Interstate  Commerce  Commission  and 
must  meet  the  approval  of  that  tribimal. 
Ordinarily  the  courts  make  no  mistake  in 
deferring  to  its  expert  judgment  touching 
the  best  methods  of  complying  with  the 
statutory  mandate  as  to  plainness  and 
luciditv  in  the  arrangement  of  tariff 
schedules.  Chicago,  etc.,  R.  Co.  v,  Theis, 
(1915)    96  Kan.  494,  152  Pac.  619. 

In  construing  classification  sheets,  the 
intention  of  the  framers  thereof  as  to  the 
meaning  of  words  used,  when  such  inten- 
tion can  be  ascertained,  should  be  given 
effect  regardless  of  the  intention  of  the 
shipper,  or  of  local  usages  and  customs 
relating  to  the  meaning  of  terms  con- 
tained therein.    Smith  v.  Great  Northern 


R.  Co.,  (1906)  15  N.  D.  195,  107  N.  W. 
56. 

It  is  for  the  Interstate  Commerce  Com- 
mission to  determine  in  the  first  instance 
whether  the  language  of  a  tariff  schedule 
is  broad  enough  to  include  a  particular 
commodity.  Thus  a  controversy  as  to 
^vhether  a  lumber  tariff  includes  crossties 
is  one  primarily  to  be  determined  by  the 
Interstate  Commerce  Commission  in  the 
exercise  of  its  power  concerning  tariffs 
and  the  authority  to  regulate  conferred 
upon  it  by  statute.  Texas,  etc.,  R.  Co.  v, 
American  Tie,  etc.,  Co.,  (1914)  234  U.  S. 
138,  34  S.  Ct.  885,  58  U.  S.  (L.  ed.)  1256 
(reversing  [C.  C  A.  5th  Cir.  1911]  190 
Fed.  1022,  111  C  C  A.  673)  wherein  the 
court  said :  **  Indeed,  we  think  it  is  in- 
disputable that  that  subject  is  directly 
controlled  by  the  authorities  wluch  estab- 
lish that  for  the  preservation  of  the 
uniformity  which  it  was  the  purpose  of 
the  Act  to  regulate  commerce  to  secure, 
the  courts  may  not  as  an  original  ques- 
tion exert  authority  over  subjects  which 
primarily  come  with  the  jurisdiction  of 
the  commission."  See  American  Tie,  etc, 
Co.  V,  Kansas  City  Southern  R.  Co.,  (C. 
C  A.  1909)    175  Fed.  28,  99  C  C  A.  44. 

Two  connecting  carriers,  engaged  in 
interstate  commerce,  filed  with  the  Inter- 
state Commerce  Commission  a  schedule  of 
rates,  called  ''official  classification,"  and 
also  a  rate  sheet  called  "  joint  east-bound 
interstate  tariff."  The  former  stated  spe- 
cifically and  in  detail  the  rates  under  a 
certain  form  of  bill  of  lading,  called 
"uniform  bill  of  lading,"  limiting  the 
common-law  liability  of  the  carriers,  and 
furtifier  stated  that  the  rates  on  property 
not  shipped  subject  to  the  conditions  of 
the  uniform  bill  of  lading  were  a  specified 
percentage  higher  than  the  reduced  rates 
under  the  uniform  bill  of  lading.  The 
rate  sheet  stated  that  all  rates  were  to 
be  used  in  connection  with,  and  subject  to, 
the  official  classification.  It  was  held  that 
this  was  miJcing  and  establishing  sched- 
ules of  rates  both  under  the  uniform  bill 
of  lading,  and  also  under  the  full  com- 
mon-law liability;  also,  that  the  reference 
in  the  rate  sheet  to  the  official  classifica- 
tion made  the  latter  a  component  and 
concomitant  part  of  the  schedule  rates. 
Mannheim'  Ins.  Co.  v.  Erie,  etc.,  Transp. 
Co.,  (1898)   72  Minn.  357,  75  N.  W.  602. 

2.  Accessorial  Services  and  AlUtwances 

In  general. —  The  carrier  must  now  give 
notice  in  the  tariff  of  free  cartage,  light- 
erage, ferriage,  or  any  other  accessorial 
service  that  will  be  furnished,  as  well  as 
of  any  allowance  that  will  be  made  to 
shippers  w^ho  furnish  transportation 
facilities  or  service.  But  the  section  be- 
fore amendment  was  not  construed  to 
compel  a  railroad  to  publish  what  free 
cartage  or  accessorial  service  it  would 
furnish,  nor  what  sums  it  would  pay  ship- 
pers for  transportation   service   rendered 
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by  them  to  the  carrier.  Mitchell  Coal, 
etc.,  Co.  V,  Pennsylvania  R.  Co.,  (1913) 
230  U.  S.  247,  33  S.  Ct.  916,  67  U.  S. 
(L.  ed.)  1472.  See  Interstate  Commerce 
OommlBsion  v,  Detroit,  etc.,  R.  Co., 
(1897)  167  U.  S.  633,  17  S.  Ct.  986,  42 
U.  S.  (L.  ed.)  306,  decided  before  the  see- 
tion  was  amended. 

Separate  ratei  for  idng  cars. —  It  seems 
that  a  railroad  company  engaged  in  inter- 
state commerce  in  its  schedides  of  rates 
and  classifications  filed  with  the  Inter- 
state Commerce  Commission  may  state 
separately  its  rate  for  the  carriage  of 
ordinary  commodities  of  a  particular 
class  and  its  charge  for  icing  cars  when 
commodities  of  the  same  class  are  of  a 
character  requiring  them  to  be  shipped 
under  refrigeration,  and  that  its  collec- 
tion of  both  charges  when  r^rigeration  is 
used  is  lawful,  provided  tiiey  are  each 
reasonable  and  do  not  cover  aouble  com- 
pensation for  the  same  service.  Knudsen- 
Ferguson  Fruit  Co.  v.  Michigan  Cent.  R. 
Co.,  (CCA.  1906)  148  Fed.  968,  79 
C.  0.  A.  46. 

3.   Baggage  Regulaiion§ 

Baggage  rccrulations  affecting  the  limi- 
tation of  liability  of  carriers  must  be  filed 
b^  virtue  of  this  section  and  if  filed  are 
binding  on  the  shipper  as  well  as  the  car- 
rier. Boston,  etc.,  R.  Co.,  v.  Hooker, 
(1914)  233  U.  S.  97,  34  S.  Ct  626,  68 
U.  S.  (L.  ed.)  868,  Ann.  Cas.  1916D  693, 
L.  R.  A.  1916B  460,  reversing  (1911)  209 
Mass.  698,  96  N.  £.  946,  Ann.  Cas. 
1912B  669,  wherein  the  court  said:  "It 
is  to  be  observed  that  the  schedules  are 
required  to  state,  amons  other  things,  in 
naming  certain  charges,  ^  idl  other  charges 
which  the  Commission  may  require,  all 
privileges  or  facilities  granted  or  allowed 
and  any  rules  or  regulations  which  in  any 
wise  change,  affect,  or  determine  any  part 
or  the  aggregate  of  such  aforesaid  rates, 
fares,  and  charges,  or  the  value  of  the 
service  rendered  to  the  passenger,  shipper, 
or  consignee.'  The  Question  then  is,  did 
the  limitation  as  to  liability  for  baggage 
based  upon  the  requirement  to  declare  its 
value  wnen  more  tnan  one  hundred  dollars 
was  to  be  recovered  come  within  that  pro- 
vision. It  seems  to  us  that  the  ordinary 
significance  of  the  terms  used  In  the  Act 
would  cover  such  requirements  as  are  here 
made  for  the  amount  of  recovery  for  bag- 
gage lost  by  the  carrier.  It  is  a  regula- 
tion which  fixes  and  determines  the 
amount  to  be  charged  for  the  carriage  in 
view  of  the  responsibility  assumed,  and 
it  also  affects  the  value  of  the  service  renr 
dered  to  the  passenger.  Such  requirements 
are  spoken  of,  in  decisions  dealing  with 
them,  as  regulations;  as,  a  common  car- 
rier *  may  prescribe  regulations  to  protect 
himself  against  imposition  and  fraud,  and 
^  a  rate  of  charges  proportionate  to  the 
magnitude  of  the  risks  he  may  have  to 
encounter.'      York    Mfg.    Co.    f.    Illinois 


Cent.  R.  Co.,  3  Wall.  107,  112,  [18  U.  8. 
(Ia  ed)  170].  ...  By  requiring  baggage 
regulations,  including  the  excess  valuation 
rate,  to  be  filed  and  become  part  of  the 
tariff  schedules^  the  rule  of  tne  common 
law  that  the  carrier  becomes  an  insurer 
of  the  safety  of  baggage  against  accidents 
not  the  act  of  God  or  the  public  enemy 
or  the  fault  of  the  passenger  (the  rule 
established  in  this  country,  3  Hutchinson 
on  Carriers,  §  1241)  is  not  changed.  The 
effect  of  such  filing  is  to  permit  the  car- 
rier by  such  regulations  to  obtain  com- 
mensurate compensation  for  the  responsi- 
bility assumed  for-  the  safety  of  the 
passenger's  baggage,  and  to  require  the 
passenger  whose  knowledge  of  the  char- 
acter and  value  of  his  baggage  is  pecu- 
liarly his  own  to  declare  its  value  and 
pay  for  the  excess  amount.  There  is  no 
question  of  the  reasonableness  or  pro- 
priety of  making  such  regulations,  which 
would  be  binding  upon  the  passenger  if 
brought  to  his  knowledge  in  such  wise  as 
to  make  an  agreement  or  what  is  tanta- 
mount thereto."  To  the  same  effect,  see 
Oregon  Short  Line  R.  Co.  r.  Homer, 
(1914)  236  U.  S.  693,  35  S.  Ct.  207,  69 
U.  a  (L.  ed.)  429,  revereii^  (1912)  42 
Utah  16,  128  Pac.  622. 

In  order  to  determine  the  liability  as- 
sumed for  baggage  it  is  proper  to  consider 
applicable  schemes  on  file  with  the  Inter- 
state Commerce  Commission,  and  the 
carrier  has  not  only  the  right  to  a  fair 
opportunity  to  put  these  in  evidence,  but 
also  when  before  the  court  they  should 
be  given  due  consideration.  New  York 
Cent.,  etc.,  R.  Co.  v.  Beaham,  (1916)  242 
U.  S.  148,  37  S.  Ct.  43. 

4.  Demurrage 

Demurrage  charges  are  part  of  trans- 
portation and  are  required  to  be  filed 
with  the  commission.  Lehigh  Valley  R. 
Co.  17.  U.  S.,  (C  C  A.  3d  Cir.  1911)  188 
Fed.  879,  110  C  C  A.  613,  wherein  the 
court  said:  ''That  the  commerce  act  re- 
quires that  every  common  carrier  en- 
gaged in  interstate  commerce  shall  file 
with  the  Interstate  Commerce  Commis- 
sion, and  publish  and  ke^  open  for  public 
inspection,  all  rates,  fares,  and  charges, 
stating  separately  all  terminal  charges, 
and  that  such  terminal  charges  include 
demurrage  charges,  is  established  (1)  by 
the  words  of  the  act;  (2)  by  the  de- 
cisions of  the  Interstate  Commerce  Com- 
mission; and  (3)  by  the  rulings  of  the 
federal  courts,  (1)  Section  1  of  the  Act 
to  regulate  commerce  of  February  4,  1887, 
as  amended  by  the  subsequent  acta,  defines 
transportation  as  including,  'all  the  in- 
strumentalities and  facilities  of  shipment 
or  carriage  .  .  .  and  all  servioes  in  con- 
nection with  the  receipt,  delivery,  eleva- 
tion, and  transfer  in  transit,  ventilation, 
refrigeration  or  icing,  storage,  and 
handling  of  property  transported.'     Sec- 
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tion  6  of  the  act  of  1887,  as  amended  by 
the  act  of  1889  and  by  the  act  of  1006, 
provides:  'That  every  common  carrier 
subject  to  the  provisions  of  this  act  shall 
file  with  the  Commission  created  by  thk 
act  and  print  and  keep  open  to  public 
inspection  schedules  showing  all  the  rates, 
fares  and  charges  for  transportation.' 
The  section  further  provides  that  the 
schedules  'shall  also  state  separately  all 
terminal  charges^  storage  charges,  icing 
charges,  and  all  other  <^rge8  which  the 
Commission  may  require,  all  privileges  or 
facilities  granted  or  allowed,  and  any 
rules  or  regulations  which  in  any  wise 
change,  affect  or  determine  any  part  or 
the  aggregate  of  such  aforesaia  rates, 
fares  and  charges,  or  the  value  of  the 
service  rendered  to  the  passenger,  shipper, 
or  consignee/  Thus  we  see  that  by  the 
language  of  the  act  transportation,  is  de- 
fined to  include  terminal  charges.  It 
must  be  conceded  that  demurrage,  being 
a  charge  for  the  detention  of  a  car  be- 
cause of  the  use  of  the  car  and  track 
until  unloaded,  is  a  terminal  charse. 
(2)  It  has  been  uniformly  held  by  the 
Interstate  Commerce  Commission  that 
demurrage  charges  are  part  of  transpor- 
tation, and  are  required  to  be  filed  with 
the  Commission.  ^Beyond  all  possibility 
of  doubt,  therefore,  the  duty  of  regulating 
terminal  charges  when  related  to  inter- 
state transportation  has  been  lodged  with 
the  Interstate  Commeroe  Commission,  and 
federal  courts  have  so  held.'  Wilson  l*ro- 
duce'Co.  V.  Pennsylvania  R.  Co.,  [1908] 
14  Int.  Com.  Rep.  170,  174.  *  It  does  not 
appear  to  be  necessary  to  do  more  than 
refer  to  the  decision  of  the  0:>mmission 
in  Wilson  Produce  Co.  v.  Pennsylvania  R. 
Co.,  [1908]  14  Int.  Com.  Rep.  170,  in 
which  it  was  held  that  the  duty  of  regu- 
lating terminal  charges,  when  related  to 
traffic  between  states,  has  been  lodged 
with  the  Commission,  and  cases  therein 
cited.'  Peale  v.  Central  R.  Co.,  [1910] 
18  Int.  Com.  Rep.  25,  33.  (3)  The  fed- 
eral courts  have  so  held.  In  Michie  t^. 
New  York,  etc.,  R.  Co.,  (C.  C.  Mass.  1907) 
151  Fed.  694,  Judge  Lowell  said:  'The 
phrase  of  the  statute  **  delivering,  storage 
or  handling"  is  broad  enough  to  include 
demurrage.'  In  U.  S.  u.  Standard  Oil 
Co.,  [N.  D.  III.  19071  148  Fed.  719,  722, 
Judge  Landis  said:  'The  law  requires 
the  published  tariff  to  show  everything  in 
the  way  of  terminal  regulations  which  in 
any  way  affects  the  cost  of  the  service  ren- 
dered bv  the  carrier,  and  such  published 
terminal  charge  is  no  less  binding  on  the 
parties  than  is  the  tariff  specified  for  the 
transportation.'  In  Interstate  Commerce 
Conunission  v.  Detroit,  etc.,  R.  Co.  [1897] 
167  U.  S.  633,  17  S.  Ct.  986,  42  U.  S. 
(L.  ed.)  306,  Mr.  Justice  Shiras  said  on 
page  646  of  167  U.  S.,  page  990  of  17 
S.  Ct. :  *  It  may  well  be  doubted 
whether  cartage,  when  furnished  without 
charge,  comes  within  the  meaning  of  the 


phrase  *'  terminal  charges,"  or  can  be  re- 
garded as  '*  a  rule  or  regulation,"  which 
in  any  wise  "changes,  lUffects,  or  deter- 
mines "  any  part  or  the  aggregate  of  the 
rates,  fares,  and  charges.'  And  after  dis- 
cussing the  opinion  of  Judge  Cooley  and 
the  report  of  the  Interstate  Commeroe 
Commission  c<»itinues:  'However,  in  a 
matter  of  this  kind,  much  should  be  left 
to  the  judgment  of  the  Commission,  and 
should  it  direct,  by  a  general  order,  that 
railway  companies  should  thereafter  re- 
gard cartage  when  furnished  free  as  one 
of  the  terminal  charges,  and  include  it  as 
sudi  in  their  schedules,  such  an  order 
might  be  regarded  as  «  reasonable  exercise 
of  tiie  Conunission's  powers.'  To  the  same 
effect  is  Rhodes  v.  Iowa,  [1898]  170  U.  S. 
412,  18  S.  Ct.  664,  42  U.  S.  (L.  ed.)  1088, 
where  the  present  Chief  Justice  held  that 
the  moving  of  goods  from  the  platform  to 
the  freight  warehouse  was  a  part  of  in- 
terstate commerce  transportation.  Bow- 
man V.  Chicago,  etc.,  R.  Co.,  [1888]  126 
U.  S.  465,  8  S.  Ct.  689,  1062,  31  U.  8. 
(L.  ed.)  700;  McNeill  v.  Southern  R.  Co., 
[1906]  202  U.  S.  643,  26  8.  Ct.  722,  50 
U.  8.  (L.ed.)  1142." 

Demurrage  is  a  "terminal  charge" 
within  the  meaning  of  this  section  and 
interstate  shipmenU  are  governed  by  the 
demurrage  charges  fixed  by  the  Interstate 
Commerce  Commission  to  the  exclusion  of 
diaries  fixed  h^  a  state  commission. 
Michigan  Cent.  R.  Co.  v,  Michigan  Rail- 
road Commission,  (1914)  183  Mich.  6,  148 
N.  W.  800,  Ann.  Cas.  1916E  695. 

Demurrage  is  one  of  the  "other 
charges  "  mentioned  in  the  section.  Oault 
Lumber  Co.  ▼.  Atchison,  etc.,  .  R.  Co., 
(1913)   37  Okla.  24,  130  Pac.  291. 

The  Interstate  (Ilommerce  Law  is  not 
intended  for  the  benefit  of  carriers,  but 
to  protect  passengers,  shippers  and  con- 
signees against  unreasonable  rates  of  pas^ 
sage  money  and  of  freight  and  against 
unfair  discrimination  between  passengers, 
shippers  and  consignees^  Thus  where  an 
interstate  carrier  transported  goods  to  the 
seaboard  and  there  furnished  lighters  to 
the  goods  owners  free  for  transfer  to  the 
ocean  carriers,  it  was  held  that  the  rail- 
road carrier  could  not  make  the  steamship 
companies  liable  for  demurrage  by  insert- 
ing in  their  published  schediues  a  charge 
against  the  steamship  companies  for  de- 
tention of  the  lighters.  Central  R.  Co.  v. 
Anchor  Line,  (C.  C.  A.  2d  Cir.  1914)  219 
Fed.  716,  135  C.  C.  A.  388,  wherein  the 
court  said:  "The  libelants  furnished 
the  lighters  free  and  were  the  only  losers 
because  of  detention.  The  shippers  did 
not  employ  or  control  the  lighters  nor 
agree  to  furnish  a  berth;  and  Uiere  being 
no  liability  on  their  part  for  these  things, 
there  is  no  lien  for  demurrage  upon  the 
cargo.  The  libelants,  by  inserting  a 
charge  against  the  steameJiip  companies', 
could  no  more  make  them  liable  than 
they    could    make    the    shippers   or    con- 
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signees  liable  for  naming  them  in  the 
tariff.  Inde«l,  aa  between  the  carriers, 
there  is  no  public  policy  as  -  to  which  of 
them  should  bear  any  particular  charge. 
Such  a  case  as  [C.  C.  A.  3d  Gir.  1911] 
Lehigh  Valley  R.  Co.  v.  U.  8.,  188  Fed. 
879,  110  G.  G.  A.  513,  does  not  apply  be- 
cause in  it  the  demurrage  for  the  deten- 
tion of  cars  was  payable  by  the  shipper 
and  the  company  was  held  guilty  of  a 
misdemeanor  for  remitting  the  charge  ia 
case  of  one  of  the  shippers." 

The  filing  of  a  book  of  rules  relating  to 
demurrage,  the  book  being  that  of  a  car 
service  association  of  which  the  one  filing 
was  a  member,  has  been  held  to  be  a  suffi- 
cient compliance  with  the  law  requiring 
the  filing  of  tariff  rates.  Berwind-White 
Goal  Min.  Co.  v,  Chicago,  etc.,  R.  Co., 
(1914)  235  U.  S.  371,  35  S.  Gt:  131,  59 
U.  S.  (L.  ed.)  275,  affirming  [1912]  171 
lU.  App.  302. 

5.  "Separately  established  changes'* 

Separating  terminal  charges. —  Carriers 
separately  state  the  terminal  charges  for 
delivering  live  stock  beyond  their  own 
lines  to  the  Union  Stockyards  in  Chicago, 
as  required  by  this  section,  where  their 
tariff  schedules  inform  shippers  that  the 
live  stock  rates  to  Chicago  apply  only  to 
deliveries  at  the  carriers'  own  yards,  and 
that  for  transportation  to  the  Union 
Stockyards  a  stated  additional  charge 
will  be  made,  the  amount  of  such  charge 
being  entered,  not  upon  the  general 
freight  charges  of  the  companies,  out  as 
a  separate  item.  Interstate  Commerce 
Commission  v.  Stickney,  (1909)  215  U. 
S.  98,  30  S.  Ct.  66,  54  U.  S.  (L.  ed.)  112, 
affirming  [1908]   164  Fed.  638. 

6.  Limitation  of  Lialility 

If  an  interstate  carrier  relies  upon  a 
contract  which  limits  liability,  the  bur- 
den of  proof  is  upon  it  to  show  that  it 
has  complied  with  the  federal  law  bv 
filinff  a  graduated  schedule  of  rates  with 
the  Interstate  Commerce  Commission,  or 
else  that  the  contract  is  just  and  reasona- 
ble, and  that  the  shipper  declared  a  value 
on  the  shipment  in  order  to  secure  the 
lesser  of  two  freight  rates.  Adams  Ex- 
press Co.  V.  Cook,  (1915)  162  Ky.  592, 
172  S.  W.  1096,  wherein  the  court  said: 
"  Was  the  contract  limiting  the  amount 
of  recovery  a  fair,  open,  just,  and  reason- 
able agreement,  made  for  the  purpose  of 
obtaining  the  lower  of  two  or  more  rates 
of  charges  proportioned  to  the  amount  of 
the  risk?  The  appellant,  in  substance^ 
set  up  the  facts  about  filing  schedules, 
choice  of  rates,  declared  value,  etc.,  tend- 
ing to  show  that  the  contract  was  fair 
and  reasonabla  The  reply  of  appellee 
denies  the  facts.  The  burden  of  proof  was 
therefore  upon  appellant,  and  failing  to 
offer  any  proof  to  sustain  its  position,  it 
was  therefore  liable  for  the  whole  loss 
and  damage  due  to  its  own  negligence,  or 


that  of  its  servants.  Had  appellant 
proved  that  it  filed  the  schedule  of  grad- 
uated rates  with  the  Interstate  0)mmerce 
Commission,  as  required  by  law,  then  the 
burden  of  proof  on  this  proposition  would 
have  been  different.  But,  imtil  it  estab- 
lishes the  filing  of  such  rates,  the  burden 
is  on  it  to  show  the  fairness  and  reason- 
ableness of  the  contract  for  interstate 
shipment,  if  it  attempts  to  limit  liability 
on  graduated  rates.  When  the  fact  of 
filing  is  e8tal)lished,  the  shipper  is  com- 
pellS  to  take  notice  of  the  rates  con- 
tained in  the  tariff  schedule,  'not  only 
because  referred  to  in  the  contract  signed 
by  them,  but  because  they  had  been  law- 
fully filed  and  published.'  Missouri,  ete., 
R.  Co.  r.  Harrlman,  [1913]  227  U.  S. 
1657],  669,  33  S.  Ct  397,  67  U.  S.  (L.  ed.) 
690.  If  the  carrier  has  filed  its  schedule 
of  rates,  as  required  by  law,  then,  as  we 
understand  from  the  Supreme  Court 
opinions,  both  the  shipper  and  carrier  are 
concluded  by  the  provisions  of  a  contract 
made  thereunder.  If  the  schedule  has  not 
been  so  filed  and  published,  as  appears  to 
be  the  case  from  the  record,  then  the  rea- 
sonableness of  the  contract  becomes  a 
question  of  fact,  and  depends  upon 
whether  the  value  was  declared  for  the 
purpose  of  obtainiiig  a  lower  of  two  or 
more  rates  proportioned'  to  the  amount  of 
risk.  An  issue  was  made  on  these  facts 
b^  the  pleadings,  with  the  affirmative,  and 
therefore  the  ourden  of  proof,  on  appel- 
lant, and,  failing  to  offer  any  proof  the 
lower  court  very  properly,  as  we  believe, 
refused  to  give  an  instruction  telling  the 
jury  to  limit  recovery  according  to  the 
terms  of  the  contract." 

7.  Ticket  Regulationa 

Under  the  requirement  of  this  Act  that 
the  published  schedules  filed  with  the 
Commission  must  show  "  all  privileges  or 
facilities  granted  or  allowed,"  as  well  as 
any  rules  or  regulations  which  affect 
"  any  part  or  the  aggregate  of  such  afore- 
said rates,  fares,  and  charges,  or  the 
value  of  the  service  rendered  to  the  pas- 
senger," etc.,  a  railroad  company  cannot 
enforce  a  rule,  printed  on  its  tickets,  that 
such  tickets  shall  not  be  transferable, 
where  its  published  schedules  fail  to  men- 
tion the  nontransferable  feature.  "The 
sale  and  transfer  of  the  ticket  id  not  only 
a  privilege,  but  a  right  which  directly 
enters  into  and  affects  the  value  of  the 
ticket;  and  hence,  if  either  the  right  is  to 
be  denied  or  the  privilege  abridged,  under 
the  plain  language  of  the  Act  in  question, 
it  must  be  shown  in  the  published  tariff 
and  schedule  of  the  company."  Balti- 
more, etc.,  R.  Go.  V.  Hamburger,  (1907) 
155  Fed.  849. 

A  contract  for  stop-over  privileges  not 
previously  incorporated  in  the  railway 
tariff  sheets  and  published  in  accordance 
with  this  section  is  illegal  and  void. 
Bergin    v,   Missouri,  etc,   R.   (Do.,    (Tex. 
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Civ.  App.  1912)  150  8.  W.  1184,  wherein 
the  court  said:  "Any  service  which  a 
carrier  may  render  to  a  shipper  in  the 
transportation  of  his  freight,  or  any  priv- 
il^e  which  it  may  accord  in  connection 
therewith  which  confers  a  benefit  on  the 
shipper,  must  under  the  law  be  available 
to  all  shippers  upon  the  same  terms  and 
conditions.  Whatever  privilege  is  given 
by  carriers  which  falls  within  that  class 
must  also  be  incorporated  in  the  published 
railway  tariffs  and  filed  with  tne  Inter- 
state (jommerce  Commission,  in  order  that 
all  shippers  may  be  apprised  of  their 
rates  and  the  terms  upon  which  they  may 
be  obtained.  Until  this  is  done,  a  grant 
of  such  a  privilege  is  unlawful,  and  a 
contract  to  perform  the  service  required, 
is  void." 

8.  Routes 

A  tariff  rate  betwe^i  two  points  on  dif- 
ferent railroads,  filed  and  published  by 
one  company  and  concurred  in  by  the 
other,  which  does  not  designate  any  par- 
ticular route,  must  be  held  as  a  matter 
of  law  to  apply  to  the  natural  and  direct 
route  over  the  lines  of  the  two  companies 
between  the  designated  points,  and  to  con- 
stitute the  lawful  rate  over  such  route. 
Standard  Oil  Co.  v.  U.  S.,  (C.  C.  A.  2d 
Cir.  1010)  179  Fed.  614,  103  C.  C.  A.  172. 

V.  Publication  op  Schedxtlbs 
1.  Necessity 

In  general. —  Not  only  must  the  carrier 
file  with  the  commissioner  a  schedule  of 
rates,  but  it  must  publish  it.  Oregon  R., 
etc.,  Co.  V.  Thisler,  (1913)  90  Kan.  6,  133 
Pac.  539. 

"  Publication  "  is  a  step  in  establishing 
rates,  and  publication  means  "  promulgat- 
ing and  distributing  the  tariff  in  printed 
form."  Hunter  v.  St.  Louis,  etc.,  K.  Co., 
(1912)   167  Mo.  App.  624,  160  S.  W.  733. 

"The  publication  required  by  the  Act 
is  intended  for  the  inspection,  informa- 
tion, and  advantage  of  the  public.  Gulf, 
etc.,  R.  Co.  t?.  Hefley,  (1895)  168  U.  S. 
[98]^  101,  [15  S.  Ct.  802,  39  U.  S.  (L. 
ed.)  910].  And  it  is  certainly  contem- 
plated that  some  publication  shall  be 
made  in  every  instance,  though  the  char- 
acter and  extent  of  publicity  to  be  given 
by  connecting  carriers  is  left  to  the  dis- 
cretion and  direction  of  the  Commission* 
The  courts  will  presume  —  at  least,  in 
the  absence  of  proof  to  the  contrary  — 
that  the  Commission,  in  the  discharge  of 
its  duty,  according  to  the  manifest  spirit 
and  clear  implication  of  the  Act,  directed 
some  kind  of  publication  to  be  made  by 
these  carriers  when  it  set  the  seal  of  its 
approval  upon  their  schedule  of  rates." 
Atlanta,  etc.,  R.  Co.  f.  Home,  (1900)  106 
Tenn.  73,  59  S.  W.  134. 

**  The  act  provides  that,  in  order  to  es- 
tablish a  lawful  schedule  of  rates,  it  mustf 
not  only  be  thus  *  filed  with  the  Commis- 
sion,' but  also  '  printed  and  kept  open  to 
public  inspection,'  and  the  provision,  fur- 


ther on,  in  regard  to  changes  in  the  sched- 
ule of  rates,  is  that  they  '  shall  not  be 
made  except  after  thirty  days'  notice  to 
the  public,  published  as  aforesaid.'  What 
then  is  meant  by  the  expression,  'pub- 
lished as  aforesaid '  7  It  is  apparent  that 
these  words  imply  that  in  making  an 
original  schedule,  '  pu})lication '  of  some 
kind  was  essential  to  its  validity  and  ef- 
fectiveness. If  we  refer  again  to  the  first 
clause  of  section  6,  we  find  that  the  sched- 
ule must  first  be  filed  witli  the  Commis- 
sion, and  then  it  must  be  'printed  and 
kept  open  to  public  inspection.'    This  re- 

?[uires  distribution  to  and  among  the  dif- 
erent  stations  or  dq)ots  at  which  the 
schedule  of  rates  must  have  effect,  and 
this  is  the  construction  the  highest  court 
has  placed  upon  it."  Virginia-Carolina 
Peanut  Co.  v.  Atlantic  dJoast  Line  R.  Co., 
(1914)  166  N.  C.  62,  82  a  E.  1. 

Where  a  receiving  carrier  files  with  the 
commission  an  established  joint  rate,  fail- 
ure of  the  other  connecting  carriers  to 
give  publicity  to  the  rate  does  not  invali- 
date a  contract  for  the  shipment  of  freight 
over  such  connecting  lines,  as  violative  of 
the  interstate  conunerce  law,  which  is 
otherwise  valid.  Virginia  Coal,  etc.,  Co. 
f.  Louisville,  etc.,  R.  Co.,  (1900)  98  Va. 
776,  37  S.  E.  310. 

Mileage,  excursion,  and  commutation 
tickets. —  In  Interstate  Commerce  Com- 
mission 17.  Baltimore,  etc.,  R.  Co.,  (1890) 
43  Fed.  37,  the  court  ^q)re8sed  a  doubt 
whether  a.  railroad  company's  rates  on 
mileage,  excursion,  or  commutation  and 
passenger  tickets  or  other  special  rates 
allowed  by  section  22  {infra,  p.  639)  were 
required  to  be  printed  and  posted  in  its 
offices  and  furnished  the  Commission  in 
conformity  with  this  section. 

Filing  at  station. —  Under  this  section 
it  is  not  sufficient  that  the  rates  are  filed 
with  the  Interstate  Commerce  Commis- 
sion, but  they  must  be  on  file  at  the  sta- 
tion or  with  the  agent  of  the  common  car- 
rier, in  order  to  justify  a  rate  of  such 
carrier.  Pecos  River  R.  Co,  v,  Revnolds 
Cattle  Co.,  (Tex.  Civ.  App.  1911)  l36  S. 
W.  162. 

Presumption  as  to  compliance. —  It  will 
be  presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  every  common  carrier 
engaged  in  interstate  commerce  has  com- 
plied with  the  above  section  by  establish- 
mg  rates  and  printing,  filing,  publishing, 
and  posting  them.  Meeker  v,  Lehigh  Val- 
ley R.  Co.,   (1908)    162  Fed.  354. 

There  is  no  presumption  that  interstate 
carriers  sued  for  overcharge  for  icing  cars 
had  filed  with  the  Interetate  Commerce 
Commission  a  schedule  of  freight  rates, 
including  icing  charges,  and  that  such 
rates  were  promulgat«i  as  required  by  the 
Act,  in  the  absence  of  allegations  to  that 
effect,  so  as  to  defeat  the  jurisdiction  of  a 
state  court.  N.  H.  Blitch  Co.  v.  Atlantie 
Coast  Line  R.  Co.,  (1910)  87  S.  C.  107, 
69  S.  E.  16. 
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2.  Posting 

In  general. —  A  tariff  is  published  in  the 
sense  in  which  the  Act  uses  thai  term 
although  printed  copies  are  not  "kept 
posted  in  two  public  and  conspicuous 
places  in  every  depot."  Publication  and 
posting  in  the  sense  of  the  act  are  essen- 
tially distinct  This  is  the  import  of 
the  provision  that  the  requirements  relat- 
ing to  "publishing,  posting  and  filing *' 
may  be  modified  by  the  Commission  in 
^>ecial  circumstances,  for  if  publishing 
included  posting,  mention  of  the  latter 
w^as  unnecessary.  And  from  all  the  pro- 
vision on  the  subject  it  is  evident  that  the 
publication  intended  consists  in  promul- 
gating and  distributing  the  tu-iff  in 
printed  form  preparatory  to  putting  it 
mto  effect,  while  the  posting  is  a  con- 
tinuing act  enjoined  upon  the  carrier, 
while  the  tariff  remains  operative,  as  a 
means  of  affording  special  facilities  to 
the  public  for  ascertaining  the  rates  in 
force  thereunder.  In  other  words,  pub- 
lication is  a  step  in  establishing  rates, 
while  posting  is  a  duty  arising  out  of  the 
fact  that  they  have  been  established.  Ob- 
viously, therefore,  posting  is  not  a  condi- 
tion to  the  making  a  tariff  legally  opera- 
tive. Neither  is  it  a  condition  to  the  con- 
tinued existence  of  a  tariff  once  l^ally 
established.  If  it  were,  the  inadvertent 
or  mischievous  destruction  or  removal  of 
one  of  the  posted  copies  from  a  depot 
would  disestablish  or  suspend  the  rates, 
a  result  which  evidently  is  not  intended 
by  the  act,  for  it  provides  that  rates  once 
lawfully  established  shall  not  be  changed 
otherwise  than  in  the  mode  prescri&d. 
U.  8.  V.  Miller,  (1912)  223  U.  8.  699, 
32  8.  Ct.  323,  56  U.  S.  (L.  ed.)  668. 

See  to  the  same  effect  Texas,  etc.,  R. 
Co.  V,  Cisco  Oil  Mill,  (1907)  204  U.  S. 
449,  27  S.  Ct.  368,  61  U.  S.  (L.  ed)  562; 
Northern  Alabama  R.  Co.  v.  Wilson  Mer- 
cantile Co.,  (1913)  9  Ala.  App.  269,  63 
So.  34;  Virginia-Carolina  Peanut  Co.  t?. 
Atlantic  Coast  Line  R.  Co.,  (1914)  166 
N.  C.  62,  82  S.  E.  1. 

Posting  of  rate  schedule  is  not  essential 
to  make  rates  legally  operative,  but  is  re- 
quired only  as  a  means  of  affording 
special  facilities  to  the  public  for  ascer- 
taining the  rates  actually  in  force.  Kan- 
sas City  Southern  R.  Co.  «.  C.  H.  Albers 
Commission  Co.,  (1912)  223  U.  S.  573,  32 
S.  Ct.  316,  5Q  U.  S.   (L.  ed.)    556. 

A  rate  filed  with  the  Commission  is  put 
in  force,  though  not  so  posted,  as  sheeting 
the  Circuit  Court's  jurisdiction  to  enjoin 
it.  Wickwire  Steel  Co.  r.  New  York 
Cent.,  etc.,  R.  Co.,  (C.  C.  A.  1910)  181 
Fed.  316,  104  C.  C.  A.  504. 

Though  the  act  provides  a  penalty  for 
a  failure  to  keep  the  rates  posted,  a  com- 
pliance with  the  act  is  not  essential  to 
make  the  rates  legally  operative.  Her- 
minghausen  v.  Adams  Express  Co.,  (1914) 
167  la.  230,  149  N.  W.  234. 


The  tariff  of  rates  is  established  and 
put  in  force  when  the  schedules  have  been 
published  and  filed  with  the  Interstate 
Commerce  Commiasion,  and  approved  and 
promulgated  by  it,  the  posting  at  the 
schedules  in  the  carrier's  office  or  stations 
not  being  a  condition  to  the  taking  effect 
of  the  rate.  Baltimore,  etc,  R.  Co.  v. 
New  Albany  Box,  etc.,  Co.,  (1911)  48  Ind. 
App.  647,  94  N.  E.  906,  96  N.  E.  28. 

The  purpose  of  the  Interstate  Com- 
merce Act,  in  requiring  copies  of  the 
schedule  of  rates  to  be  kept  on  file  in  all 
depots  and  open  to  the  inspection  of  the 
public,  is  to  advise  shippers  of  the  rates 
which  the  companies  are  authorised  to 
charge,  and  a  prospective  shipper  would 
naturally  g*o  to  the  depot  to  consult  the 
a^ent  rdative  to  his  shipment.  The  pro- 
vision of  the  law  to  the  effect  that  these 
schedules  should  be  posted  in  two  public 
and  conspicuous  places  in  every  depot, 
station,  or  office  of  such  carrier  where 
freight  is  received  for  transportation,  waa 
calculated  to  bring  such  tariff  schedule 
directly  under  the  notice  of  the  shipper, 
where  he  would  have  every  opportunity 
to  advise  himself  fully  as  to  the  rates. 
While  it  is  the  duty  of  the  railroad  com- 
pany to  post  in  two  con^icuoua  places  in 
each  of  its  depots  copies  of  the  tariff  of 
rates  filed  in  its  schedule  with  the  In^- 
state  Commerce  Commission,  its  failure 
to  do  so  does  not  have  the  effect  of  invali- 
dating the  rates  that  were  established, 
for  such  copies  are  but  evidence  of  the 
fact  to  the  public  that  such  rates  have 
already  been  established.  Louisville,  etc, 
R.  Co.  V.  Allen,  (1913)  162  Ky.  145,  153 
S.  W.  198. 

All  that  anv  agent  of  a  carrier  can  do 
is  to  give  information  as  to  what  that 
contract  is;  and  the  posting  of  copies  of 
the  tariff  rates  in  railroad  offices  is  for 
no  other  purpose,  and  is  not  a  condition 
precedent  to  putting  the  rates  in  effect. 
St.  Louis  Southern  K.  Co.  v.  Spring  River 
Stone  Co.,  (1913)  169  Mo.  App.  109,  164 
S.  W.  466. 

But  to  prove  the  establishing  of  a  rate 
for  a  particular  station,  it  must  be  shown 
that  tne  printed  schedule  had  been  fur- 
nished to  that  station,  or  to  the  agent  in 
charge  thereof.  Hunter  v.  St.  Louis,  etc., 
R.  Co.,  (1912)  167  Mo.  App.  624,  160  S. 
W.  733. 

Where  a  railroad  company  filed  with 
the  secretary  of  the  Interstate  C!oinmerce 
Commission  schedules  showing  the  mile- 
age of  the  shipments  and  of  the  rates 
therefor,  filed  a  copy  of  these  schedules 
in  its  division  freight  office  and  tacked  a 
sign  in  a  conspicuous  place  at  its  station 
from  which  shipments  originated  giving 
notice  that  freight  schedules  applying 
from  the  station  were  on  file  in  its  di- 
vision freight  office,  it  was  held  that  such 
schedules  were  valid  and  legal  although 
there  was  no  proof  that  copies  of  these 
schedules  had  ever  been  filed  in  the  offices 
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from  which  the  freight  originated  or  any 
other  freight  office  of  the  company  or  any- 
where else.  Failure  to  post  the  schedules 
in  the  office  from  which  the  goods  were 
shipped  did  not  authorize  an  unlawful 
rate,  as  thie  is  merely  directory.  South- 
em  R.  Co.  t;.  Wilmont  Oil  Mills,  (S.  0. 
1916)    89  S.  E.  476. 

Passenger  rates.— The  Act  requires  a 
carrier  to  publish  passenger  aa  well  aa 
freight  rates.  "It  makes  no  diflference 
that  section  6  as  amended  provides  for  the 
publication  of  tariff  rates  on  the  trans- 
portation of  freight  making  no  mention 
of  passenger  rates.  The  provision  must 
be  read  and  considered  in  connection  with 
the  entire  section,  when  it  will  clearly 
appear  that  the  provision  for  publishing 
and  posting  rates  is  not  limited  to  the 
shipment  m  merchandise  but  by  implica- 
tion if  not  in  terms  includes  passenger 
service."  U.  S.  v.  Grand  Trunk  R.  Co., 
(W.  D.  N.  Y.  1916)  226  Fed.  283. 

Conspiracy  to  procure  less  than  estab- 
lished rates. —  Posting  is  not  essential  to 
the  establishment  of  rates  and  hence  is 
not  necessary  to  a  conviction  for  con- 
spiracy to  procure  less  than  established 
rates.  U.  S.  v,  Howell,  (1892)  66  Fed.  21. 
Damages  for  failure  to  post  freight 
rates. —  Where  a  railroad  company  failed 
to  post  a  schedule  of  tariff  rates,  and  a 
shipper  in  ignorance  of  such  schedule, 
relying  upon  a  schedule  previously  in 
force,  contracted  for  shipment  of  grain, 
to  his  damage,  it  was  held  that  he  could 
recover  of  the  railroad  company  therefor 
at  common  law.  Illinois  Cent.  R.  Co.  v. 
Henderson  Elevator  Co.,  (1910)  138  Ky. 
220,  127  S.  W.  779. 

3.  Burden  of  Proof 
''Shippers  are  not  affected  by  the  Act 
until  the  required  publication  of  rates  has 
been  made,  and,  to  bring  them  within  its 
operation  in  a  given  case,  the  burden  is 
upon  the  carrier  or  carriers  to  show  com- 
pUanee  with  that  condition  precedent.    If 
the  contest  be  with  respect  to  a  shipment 
over  a  single  line,  the  carrier,  to  have  the 
benefit   of  the  Act,   against   its   patron, 
must  show  publication  at  each  of  its  sta- 
tions; and  if  it  be  as  to  a  transportation 
over   connecting  lines   on   joint   account, 
they  must  show  that  they  have  made  such 
publication   as  the   commission  directed, 
or  the  Act  will  not  be  applied  in  their 
favor."     Atlanta,  etc.,  R.  Co.  v.  Home, 
(1900)   106  Tenn.  73,  69  8.  W.  134,  hold- 
ing that  the  consignee  is,  on  tender  of  the 
freight  stipulated  in  the  bill  of  lading, 
though  it  be  less  than  the  rate  approved 
by  iSe  Interstate  Commerce  Commission, 
entitled  to  possession  of  goods  transported 
by  connecting  carriers  jointly  in  the  ab- 
sence of  proof  of  publication  of  the  latter 
rate  provided  by  the  statute. 

The  burden  is  on  the  carrier  company 
to  prove  that  required  publication  was 
made,  if  its  purpose  is  to  charge  a  shipper 


with  notice  of  the  published  rates  and 
conditions  upon  which  goods  are  received 
for  shipment.  A  carrier  may  not  disr*^- 
gard  the  provisions  of  the  Act  relating  to 
publioation  of  the  schedules  and  still  be 
entitled  to  every  benefit  that  resulte  from 
a  proper  compliance  with  the  law.  U.  S. 
Horseshoe  Co,  v.  American  Express  Co., 
260  Pa.  St.  627,  96  AtL  706. 

■ 

VI.  BrracjT  of  Ptxbushed  Rates 
1.  In  General 
"  The  effect  of  filing  schedules  of  rates 
with   the  Interstate  Commerce  Commis- 
sion is  to  make  the  published  rates  bind- 
ing upon  shipper  and  carrier  alike,  thus 
making  effectual  the  purpose  of  the  Act  to 
have  but  one  mte,  open  to  all  alike  and 
from  which  there  can  be  no  departure. 
Gulf,  etc.,  R.  Co.  V.  Hefley,   [1895]    158 
U.  8.  98  [16  S.  Ct.  802,  39  U.  S.  (L.  ed.) 
910];  Texas,  etc.,  R.  Co.  V.  Mugg,  [1906] 
202  U.  S.  242   [26  S.  Ct.  628,  60  U.  S. 
(L.  ed.)    1011];   Armour  Packing  Co.^. 
US.  [1908]  209  U.  S.66,  81  [28  S.  Ct. 
428,  62  U.  S.   (L.  ed.)   «811 ;  LouisviUe, 
etc    R.  Co.  V.  Mottley,  [19J11  219  U.  S. 
467,  476  [31  S.  Ct.  265,  65  U.  S.  (L.  ed.) 
297   34  L.  R.  A.  (N.  S.)  671]."    Boston, 
etc    R.  Co.  t..  Hooker    (1914)   233  U.S. 
97,  34  S.  Ct.  626,  58  U.  S.   (L.  edO   868, 
Ailn.  Cas.   1915D   593,  LR-A-l^lfB   450, 
reversing  (1911)  209  Mass.  698,  95  N.  B. 
946,  Ann.  Cas.  1912B  669;  Dayton  Coal, 
etc.  Co.  V.  Cincinnati,  etc.,  »•  Co->  <i?l^J 
239  U.  S.  446,  36  S.  Ct.   137,  60  U.  S. 
(L    ed  )    376;  U.  S.  t?.  Pennsylvania  K. 
ct    (W.  D    N.  Y.  1907)    153  Fed.  626; 
Alabama,  Great  Southern  R.  Ca  t?.  Mc- 
Fadden,  (E.  D.  Pa.  1916)  232  Fed.  1000; 
Herminghausen     v.     Adams     Exp.     U)., 
(1914)   167  la.  230,  149  N.  W.  234;  Illi- 
nois Cent.  R.  Co.  v.  Henderson  ^evator 
Co.,  (1910)   138  Ky.  220,  127  S.  W  779; 
in  Clough  V,  Boston,  etc,  R.  Co.,  Ki\^i^) 
77  N.  H.  222,  90  Atl.  863. 

"Under  the  Interstate  Commerce  Act, 
the  rate  of  the  carrier  duly  filed  is  the 
only  lawful  charge.    Deviation  from  it  is 
not  permitted  upon  any  pretext.     Ship- 
pers and  travelers  are  charged  with  no- 
tice of  it,  and  they  as  well  as  the  (»rrier 
must  abide  by  it,  unless  it  is  found  by  the 
Commission  to  be  unreasonable.     Ignor- 
ance or  misquotation  of  rates  is  not  an 
excuse  for  paying  or  charging  either  less 
or  more  than  the  rate  filed.     This  rule 
is  undeniably  strict,  and  it  obviously  may 
work  hardships  in  some  cases,  but  it  em- 
bodies the  policy  which  has  been  adopted 
by  Congress  in  the  regulation  of  inter- 
state commerce  in  order  to  prevent  unjust 
discrimination."     Louisville,  etc.,  R.  Co., 
V,  Maxwell,   (1916)   237  U.  S.  94,  35  S 
a.  494,  69  U.  S.    (L.  ed.)    863,  L.R.A. 

1915E  665.  ^      ^    , 

It  is  the  purpose  of  the  Act  to  impose 
the  duty  upon  carriers  of  establishing 
schedules  of  rates,  and,  wheu  a  schedule 
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lias  been  established,  it  is  rendered  unlaw- 
ful for  the  carrier  to  depart  from  it,  ex- 
cept in  the  manner  provided  for  revising 
the  schedule.  Chicago,  etc.,  R.  Co.  r. 
Feintuch,  (C.  C.  A.  9th  Cir.  1911)  191 
Fed.  482,  112  C.  C.  A.  126;  American 
Sugar  Refining  Co.  v.  Delaware,  etc.,  Co., 
(C.  C.  A.  3d  Cir.  1913)  207  Fed.  733, 
125  C.  C.  A.  251. 

The  seventh  paragraph  of  this  section 
expressly  provides  as  follows:  "Nor 
shall  any  carrier  charge  or  demand  or 
collect  or  receive  a  greater  or  leas  or  dif- 
ferent compensation  for  such  transporta- 
tion of  passengers  or  property,  or  for  any 
service  in  connection  therewith  between 
the  points  named  in  such  tariffs  than  the 
rates,  fares,  and  charges  which  are  speci- 
fied in  the  tariff  filed  and  in  effect  at  the 
time;  nor  shall  any  carrier  refund  or  re- 
mit in  any  manner  or  by  any  device  any 
portion  of  the  rates,  fares,  and  charges 
so  specified,  nor  extend  to  any  shipper 
or  person  any  privileges  or  facilities  in 
the  transportation  of  passengers  or  prop- 
erty, except  such  as  are  specified  in  such 
tariffs." 

2.  Presumption  of  Reasonahleneaa  of  Rate 

There  is  no  presumption  of  law  that  a 
freight  rate  upon  a  particular  commodity 
is  reasonably  low  because  such  rate  has 
been  duly  published  and  filed  by  the  car- 
rier with  the  Interstate  Commerce  Com- 
mission. Illinois  Cent.  R.  Co.  v.  Inter- 
state Commerce  Commission,  (1907)  206 
U.  S.  441,  27  S.  Ct.  700,  61  U.  S.  (L.  ©d.) 
1128. 

But  the  sole  power  and  authority  is 
vested  in  the  Commission  to  determine 
when  rates  **  are  just  and  reasonable,  and 
when  they  have  been  fixed,  filed  with  the 
Commission,  approved,  and  published,  the 
question  is  no  longer  an  open  one  as  to 
what  is  a  reasonable  or  just  rate;  and 
the  rate  must  stand  until  and  unless, 
upon  application  to  the  Commission,  the 
rate  is  changed.  This  proposition  we 
think  is  also  settled.**  Wabaah  R.  Ca 
V.  Priddy,  (1913)  179  Ind.  483,  101  N.  E. 
724. 

3.  Contraota  of  Transportation 

Generally. —  Shippers  are  presumed  to 
know  of  the  existence  of  schedules  and 
the  necessity  of  compliance  therewith, 
and  will  be  held  to  have  contracted  with 
reference  to  the  rates  fixed  by  the  sched- 
ule, regardless  of  the  terms  of  the  con- 
tract. The  schedule  rate  is  payable  al- 
though the  contract  fixes  a  lower  rate. 
Gulf,  etc.,  R.  Co.  V,  Hefley,  (1895)  168 
U.  S.  98,  16  S.  Ct.  802,  39  U.  S.  (L.  ed.) 
910;  Southern  R.  Co.  t>.  Harrison,  (1898) 
119  Ala.  639,  24  S.  552,  72  A.  S.  R.  936, 
43  L.  R.  A.  385  {overruling  Mobile,  etc., 
R.  Co.  V.  Dismukes,  (1891)  94  Ala.  131, 
10  S.  289,  17  L.  R.  A.  113);  Wabash  R. 
Co.  T.  Priddy,   (1913)    179  Ind.  483,  101 


N.  £.  724;  Baltimore,  etc.,  R.  06.  f>.  Nenir 
Albany  Box,  etc.,  Co.,  (1911)  48  Ind.  App. 
647,  94  N.  £.  906,  96  N.  £.  28;  Louis- 
ville, etc.,  R.  Co.  V,  Coquillard  Wagon 
Works,  (1912)  147  Ky.  630,  144  S.  W. 
1080;  Louisville,  etc.,  R.  Co.  v,  Allen, 
(1913)  162  Ky.  146,  163  S.  W.  198;  Ford 
V.  Chicago,  etc.,  R.  Co.,  (1913)  123  Minn. 
87,  143  N.  W.  249;  Gerber  v.  Wabash  R. 
Co.,  (1895)  63  Mo.  App.  146;  Dunne  r. 
St.  Louis,  etc.,  R.  Co.,  (1912)  166  Mo. 
App.  372,  148  S.  W.  997;  St.  Louis  South- 
ern R.  Co.  V,  Spring  River  Stone  Co., 
(1913)  169  Mo.  App.  109,  164  S.  W.  466; 
American  Silver  Mfg.  Co.  v.  Wabash  R. 
Co.,  (1913)  174  Mo.  App.  184,  166  S.  W. 
830;  Virginia-Oarolina  Peanut  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  (1914)  166  N.  0. 
62,  82  S.  E.  1;  ZoUer  Hop  Co.  v.  Southern 
Pac.  Co.,  (1914)  72  Ore.  262,  143  Pac 
931;  Church  v.  Minneapolis,  etc.,  R.  Co., 
(1901)  14  S.  D.  443,  86  N.  W.  1001; 
Melody  v.  Great  Northern  R.  Co.,  (1910) 
25  S.  D.  606,  127  N.  W.  643,  Ann.  Gas. 
1912C  727,  30  L.  R.  A.  (N.  S.)  668; 
Missouri,  etc.,  R.  Co.  v.  Trinity  County 
Lumber  Co.,  (1892)  1  Tex.  Civ.  App.  663, 
21  S.  W.  290. 

It  is  clear  with  respect  to  the  service 
governed  by  the  federal  statute,  that  the 
parties  are  not  at  liberty  to  alter  the 
terms  of  the  service  as  fixed  by  the  filed 
regulations.  Southern  R.  Co.  t?.  Prescott, 
(1916)  240  U.  S.  632,  36  S.  Ct.  469,  60 
U.  S.  (L.  ed.)  836,  reversing  (1914)  99 
S.  C.  422,  83  S.  E.  781,  and  following 
Kansas  City  Southern  R.  Co.  v,  Carl, 
(1913)  227  U.  S.  639,  33  S.  Ct.  391,  67 
U.  S.  (L.  ed.)  683. 

"  The  cardinal  purpose  of  the  provisions 
for  the  public  establishment  of  tariff  rates 
is  to  secure  uniformity,  reasonableness, 
and  certainty  of  charges  for  services.  A 
rate  once  regularly  published  is  no  longer 
merely  the  rate  imposed  by  the  carrier, 
but  becomes  the  rate  imposed  by  law; 
and  routes  and  rates  once  so  established 
become  matter  of  public  right  and  forbid 
private  contract  inconsistent  therewith. 
It  results  that,  under  the  commerce  act, 
a  stipulation  in  a  bill  of  lading  for  a 
rate  greater  or  less  than  the  publidied 
tariff  is  void."  Louisville,  etc,  R,  Co. 
V.  Dickerson,  (C.  C.  A.  6th  Cir.  1911) 
191  Fed.  705,  112  C.  CA.  295. 

It  is  the  duty  of  the  delivering  line  to 
collect  the  established  schedule  rate  not- 
withstanding a  bill  of  lading  naming  a 
lower  rate.  Missouri,  etc.,  R.  Co.  r. 
Stoner,  (1893)  6  Tex.  Civ.  App.  60,  23 
S.  W.  1020;  Gulf,  etc.,  R.  Co.  r.  Nelson, 
(1893)  4  Tex.  Civ.  App.  346,  23  S.  W. 
732;  Southern  R.  Co.  v.  Harrison,  (1898) 
119  Ala,  639,  24  S.  562,  72  A.  S.  R.  936, 
43  L.  R.  A.  386,  overruling  Mobile,  etc., 
R.  Co.  V.  Dismukes,  [1891]  94  Ala.  131, 
10  8.  289,  17  L.  R.  A.  113. 

The  rate  when  published  becomes  estab- 
lished by  law.  It  ccm  be  varied  only  by 
law,  and  not  by  act  of  the  parties.    The 
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regulation  by  Congrefls  of  interstate  com- 
merce rate  takes  that  subject  out  of  the 
realm  of  ordinary  contract  in  some  re- 
spects, and  places  it  upon  the  rigidity 
of  a  quasi  statutory  enactment.  The  pub- 
lic policy  thus  declared  supersedes  the 
ordinary  doctrine  of  estoppeX  Bo  far  as 
that  would  interfere  with  tne  accompli^- 
ment  of  the  dominant  purpose  of  the  act. 
It  does  not  permit  that  ineouality  of  rates 
to  arise  indirectly  througn  the  applica* 
tion  of  estoppel,  which  it  was  the  aim 
of  the  Act  to  suppress  directly.  New 
York,  etc.,  R.  Co.  v.  York;  etc.,  Co.,  (1913) 
215  Mass.  36,  102  N.  E.  366,  wherein  the 
court  said:  "The  railroad  and  the  ship- 
per are  bound  inexorably  to  follow  the 
rate  published.  Ko  excuse  which  operates 
as  an  evasion  of  that  rate  has  any  stand- 
ing as  matter  of  law  in  defense  of  a 
proved  violation  of  such  rate.  Mistake, 
madvertence,  honest  agreement^  and  good 
faith  are  alike  unavailing." 

"The  rate  of  freight  the  carrier  is 
entitled  to  and  must  collect  on  every  ship- 
ment is  measured,  not  by  the  rate  which 
may  have  been  named  in  the  bills  of  lad- 
ing or  contracts  of  shipment,  but  by  the 
lawful  rate  obtaining  and  in  existence  at 
the  time;  and  this  Is  true  re^rdlees  of 
whether  the  consignor  or  consignee  knew 
or  not,  at  the  time  of  shipment,  of  the 
lawful  rate,  and  regardless  of  whether  he 
may  or  may  not  have  been  misled  to 
his  hurt  by  the  carrier  as  to  the  lawful 
rate,  and  regardless  of  whether  the  car- 
rier kept  or  not,  posted  in  its  stations 
and  open  for  public  inspection,  the 
lawful  rate,  as  the  act  requires  the  car- 
rier to  do."  Central  of  (reorgia  R.  Ca  v. 
Birmingham  Sand,  etc..  Brick  Co.,  (1913) 
9  Ala.  App.  419,  64  S.  202. 

Common  carriers  -  of  freight,  having 
adopted  classification  sheets  nxing'  trans- 
portation charges,  and  having  filed  the 
same  with  the  Interstate  Commerce  Com- 
mission, are,  as  well  as  the  shippers,  bound 
thereby;  and  contracts  between  such  car- 
riers and  shippers  are  presumed  to  be 
governed  by  the  classifioation  sheet  in 
force  at  the  date  of  shipment.  Smith  t?. 
Great  Northern  R.  Co.,  (1906)  16  N.  D. 
195,  107  N.  W.  66. 

Where  carriers  have  filed  and  published 
schedules  of  joint  through  rates,  it  is  the 
right  of  a  shipper  to  have  his  property 
transported  upon  the  lines  joining  in  such 
Echedulee  and  at  the  rates  therein  speci- 
fied, and  the  carrier  receiving  it  cannot 
avoid  its  obligation  by  any  contract  in- 
serted in  its  bill  of  lading.  Dickerson  v. 
Louisville,  etc.,  R.  Co.,  (1910)  187  Fed. 
874. 

lliat  an  agreement  whereby  a  carrier 
accepts  from  the  shipper  less  than  the  es- 
tablished and  published  rate  violates  the 
Interstate  Commerce  Act  and  is  wholly 
illegal  is  clear.  Taensser  v,  Chicago,  etc., 
R.  Co.,  (C.  C.  A.  6th  Cir.  1911)  191  Fed. 
543»  112  C.  C.  A.   163.     But  if  no  rate 


has  been  published  or  posted  a  carrier  is 
bound  by  a  rate  quoted  to  a  shipper.  Free- 
man V.  Kemendo,   (Tex.  Civ.  App.  1912) 
148  S.  W.  606. 

In  Atchison,  etc.,  R.  Co.  v.  Bell,  (1912) 
31  OklA.  238,  120  Pac.  987,  38  L.  R.  A. 
(N.  S.)    361,  the  facts  were  as  follows: 
The  agent  of  an  interstate  railway  and 
carrier  contracted  with  a  shipper  to  trans- 
port certain  shipments  of  live  stock  from 
a  point  in  Arkansas  to  a  point  in  Okla- 
homa.    Said  shipments  haa  to  pass  over 
the  lines  of  the  initial  carrier  and  of  one 
other    interstate    carrier.      The    junction 
point  of  these  railways  was  in  Kansas.  No 
through  rate  had  ever  been  filed  with  the 
Interstate  Commerce  Commission  and  pub- 
lished as  required  by  law,  but  the  initial 
carrier  had  on  file  and  published  at  the 
time  an  interstate  rate  on  shipments  from 
the  point  of  origin  of  the  shipments  in- 
volved to  its  junction  point  with  the  de- 
livering carrier,  and  the  delivering  car- 
rier had  on  file  and   published   at  said 
,   time  a  rate  from  the  junction  point  to  the 
point  of  destination.     The  through  rate 
contracted  for  by  the  initial  carrier  was 
less  thfm  the  sum  of  the  combined  rates 
of  the  two  carriers.     It  was  held  that 
by  reason  of  this  section  the  special  con- 
tract was  void;  and  that  the  delivering 
carrier  who  on  delivery  of  tlie  consign- 
ment to  it  by  the  initial  carrier  had  paid 
to  the  initial  carrier  its  freight  charges 
in  accordance  with  its  tariff  on  file  regu- 
lating rates  from  the  point  of  origin  to 
the  junction  was  entitled  upon  deliverv 
of  the  shipments  to  the  consignee  to  col- 
lect and  receive  from  the  consignee  the 
freight  charges  so  paid  to  the  initial  car- 
rier and  its  freight  charges  in  accordance 
with  the  tariff  of  the  delivering  carrier  on 
file,  prescribing  the  rate  from  the  point 
of  junction  to  the  point  of  destination. 

Under  this  section  it  haa  been  held 
that  a  contract  by  a  railroad  company 
to  charge  no  greater  rate  from  a  certain 
factory  to  competitive  points  than  was 
charged  from  certain  other  places,  and  to 
maintain  a  "milling  in  transit"  agree- 
ment, was  not  illegal  on  its  face,  in  the 
absence  of  any  showing  that  the  rates 
fixed  by  the  contract  were  different  from 
those  approved  by  the  commission,  or 
that  rates  had  been  submitted  to  the 
commission  at  all  before  the  contract 
was  made.  Laurel  Cotton  Mills  v.  Gulf, 
etc.,  R.  Co.,  (1904)  84  Miss.  339,  37  S. 
134,  66  L.  R.  A.  463. 

In  September,  1901,  it  was  not  unlaw- 
ful for  a  connecting  railroad  line  to  make 
a  joint  rate  with  a  shipper  for  the  trans- 
portation of  grain  from  one  state  to  an- 
other, and  a  contract  of  this  character 
was  valid  and  binding  upon  the  parties 
thereto  if  there  was  no  established  rate 
in  force,  under  the  provisions  of  this  sec- 
tion, which  applied  to  such  traffic.  Kan- 
sas City  Southern  R.  Co.  r.  C.  H.  Albers 
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Commission  Co.,   (1908)    79  Kan.  59,  99 
Pac.  819. 

False  classification  by  agent. —  A  com- 
pany is  not  bound  by  its  agent's  act  in 
making  a  false  classification,  and  may 
nevertheless  collect  the  full  and  proper 
rate.  St.  Louis,  etc.,  R.  Co.  t?.  Ostrander, 
(1899)  66  Ark.  667,  62  S.  W.  435. 

Misrepresentation  of  shipper. — ^A  lower 
rate  than  that  called  for  by  a  proper 
classification,  procured  by  the  misrepre- 
sentation of  the  shipper,  is  not  binding 
upon  the  company,  which  may  recover 
the  full  schedule  rate  cidled  for  by  a 
proper  classification.  Missouri,  etc.,  R. 
Co.  V,  Trinity  County  Lumber  Co., 
(1892)  1  Tex.  Civ.  App.  653,  21  8.  W. 
290. 

Mistake  in  naming  rate. —  A  contract 
for  less  than  schedule  rates,  induced  by 
mistake,  is  unlawful  and  cannot  be  en- 
forced. Houston,  etc.,  R.  Co.  v.  Dumas, 
(Tex.  C?iv.  App.  1897)   43  S.  W.  609. 

Mistake  of  connecting  line  in  quoting 
rate. —  A  contract  for  the  shipment  of 
freight  beyond  the  line  of  a  receivinff 
carrier  at  a  rate  which  it  has  furnished 
the  commission,  and  which  is  less  than 
the  aggregate  of  the  rates  charged  by 
the  connecting  carriers,  is  not  invalid 
where  the  receiving  carrier,  without  in- 
tending to  violate  the  Act,  fixed  such 
rate  on  quotations  made  to  it  hv  the 
connecting  carriers,  one  of  which,  in 
quoting  its  rate  and  that  of  a  connect- 
ing line,  by  mistake  fixed  the  rate  for 
such  connecting  line  at  less  than  it 
charged.  Virginia  Coal,  etc.,  Co.  v, 
Louisville,  etc,  R.  Co.,  (1900)  98  Va. 
776,  37  S.  E.  310. 

Limitation  of  liability. — ^A  contract  lim- 
iting the  carrier's  liability  in  considera- 
tion of  a  special  rate  less  than  the 
regular  rate  is  void  and  constitutes  no 
defense  to  an  action  for  the  value  of 
g9od8  lost  or  damaged  in  transit.  Ward 
v:  Missouri  Pac.  R.  Co.,  (1900)  158  Mo. 
226,  68  S.  W.  28. 

Rebate. —  A  contract  for  a  rebate  is  ab- 
solutely void,  and  no  action  will  lie  to 
recover  the  agreed  rebate.  Hawley  i^ 
Kansas,  etc..  Coal  Co.,  (1892)  48  Kan. 
593,  30  Pac.  14. 

Terminal  services. —  In  Southern  R.  Co. 
17.  Prescott,  (1916)  240  U.  S.  632,  36  S. 
Ct.  469,  60  U.  8.  (L.  ed.)  836,  reversing 
(1914)  99  S.  C.  422,  83  S.  £.  781,  it 
was  held  that  inasmuch  as  all  termin&l 
services  incident  to  an  interstate  shipment 
are  within  the  federal  Act,  where  the  con- 
ditions of  liability  while  the  goods  are 
retained  after  notice  of  arrival  at  their 
destination  are  stipulated  in  the  bill  of 
lading  under  the  filed  regulations,  as  a 
condition  of  responsibility  as  warehouse- 
man, the  conditions  thus  fixed  are  con- 
trolling, and  the  parties  cannot  substi- 
tute therefor  a  special  agreement. 

Agreement  with  ticket  broker  for  sale 
of  ticket  at  reduced  rate. — ^A  contract  en- 


tered into  between  a  railroad  company 
and  a  ticket  broker,  whereby  the  latter 
is  enabled  to  sell  tickets  to  individuals 
over  the  company's  lines  leading  from 
this  to  another  state,  at  less  than  the 
established  rate  for  the  sale  of  tickets  by 
its  regular  agent  between  the  same 
points  and  for  the  same  accommodations, 
IS  in  violation  of  tiie  Act  and  therefore 
void.  A  party  to  such  a  contract  can- 
not recover  in  an  action  which  does  not 
seek  to  disafiSrm  but  to  enforce  it  by 
suit  for  its  breach.  Raleigh,  etc.,  R.  Co. 
P.  Swanson,  (1897)  102  Qa.  754,  28  S. 
E.  601,  39  L.  R.  A.  275. 

Annual  passes. —  An  interstate  carrier 
cannot  make  a  valid  contract  to  issue 
annual  paases  for  life  in  consideration 
of  a  release  of  a  claim  for  damages,  since 
the  enactment  of  this  section  expressly 
prohibiting  any  carrier  from  demanding, 
collecting,  or  receiving  "  a  greater  or  less 
or  different  compensation  "  for  the  trans- 
portation of  persons  or  property,  or  for 
any  service  in  connection  therewith,  than 
that  specified  in  its  published  schedule  of 
rates.  Louisville,  etc.,  R.  Co.  v.  Mottley, 
(1911)  219  U.  S.  467,  31  8.  Ct.  265,  55 
U.  8.  (L.  ed.)  297,  34  L.  R.  A.  (N.  S.) 
671,  reversing  (1909)  133  Ky.  652,  118 
S.  W.  982. 

The  constitutional  liberty  of  the  citizen 
to  make  contracts  was  not  infringed  by 
the  enactment  by  Congress,  in  the  exer- 
cise of  its  power  over  commerce,  of  the 
Srovisions  of  this  section,  which  ren« 
ered  unenforceable  a  prior  contract, 
valid  when  made,  by  whicn  an  interstate 
carrier  agreed  to  issue  annual  passes  for 
life  in  consideration  of  a  release  of  a 
claim  for  damages.  Louisville,  etc.,  R. 
Co.  17.  Mottley,  (1911)  219  U.  S.  467,  31 
8.  Ct  265,  55  U.  8.  (L.  ed.)  297,  34 
L.  R.  A.  (N.  8.)  671,  revereing  (1909) 
133  Ky.  662,  118  8.  W.  982. 

Presiunptiona. — ^Where  a  railrofl4»  in 
compliance  with  the  Interstate  Commerce 
Act,  filed  with  the  Literstate  Commerce 
Commission  a  printed  schedule  of  tariffs 
showing  rates  of  freight  then  in  force, 
but  in  a  contract  of  shipment  no  rate 
was  fixed  verbally  or  in  writing,  and 
no  allusion  made  to  a  reduced  rate,  the 
bill  of  lading  being  silent  as  to  the  rate, 
it  was  held  that  no  presumption  obtained 
that  the  shipper  knew  a  reduced  rate  was 
charged  because  the  printed  receipt  con- 
tain^ a  clause  limiting  the  road's 
liability,  so  as  to  exonerate  it  from 
liability  for  loss  of  the  freight  through 
negligence.  Phoenix  Powder  Mfg.  Co.  v. 
Wabash  R.  Co.,  (1906)  196  Mo.  663,  94 
8.  W.  235.  See  also  Phoenix  Powder 
Mfg.  Co.  V.  Wabash  R.  Co.,  (1906)  120 
Mo.  App.  666,  97  S.  W.  256. 

Sale  of  ticket  over  prohibited  route. — 
Wliere  an  initial  carrier  sells  a  through 
ticket  over  a  route  prohibited  by  the 
tariffs  filed  with  the  Interstate  Commerce 
Commission   a   connecting   carrier   is   of 
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course  not  obliged  to  accept  it  and  may 
eject  the  one  presenting  it  if  he  refuses 
to  pay  his  fare.  Seaboard  Air  Line  R. 
Co.  p.  Patrick,  (1914)  10  Ala.  App. 
341,  65  Sa  437. 

4.  Commodity    Rate 

"Where  a  commodity  rate  is  named 
in  a  tariff  upon  a  commodity  and  between 
specified  pomts,  such  commodity  rate  is 
the  lawful  rate  and  the  only  rate  that 
can  be  used  with  relation  to  that  traffic 
between  those  points,  even  tiiough  a  class 
rate  or  some  combination  may  make  a 
lower  rate.  The  naming  of  a  commodity 
rate  on  any  article  or  character  of  traffic 
takes  such  article  or  traffic  entirely  out 
of  the  classification  and  out  of  the  class 
rates  between  the  points  to  which  such 
commodity  rate  applies."  Pecos,  etc.,  R. 
Co.  V,  Porter,  (Tex.  Civ.  App.  1913)  166 
S.  W.  267. 

6.  Potoer  to  Alter 

The  commission  has  power  to  change 

all    rates,    regulations    and   practices    of 

common  carriers  filing  such  schedules,  so 

far  as  it  shall  determine  any  of  them  to 


be  unreasonable  or  unjust.  See  parar 
graph  [C]  of  this  section,  infra,  this  page, 
and  see  ZoUer  Hop  Co.  v.  Southern  Pac. 
Co.,  (1914)  72  Ore.  262,  143  Pac.  931. 

6.  Illegal  Rate  as  Affecting  Carrier'e 
Liability  for  Damages  to  Goods 

A  violation  of  the  statute  by  accepting 
goods  for  transportation  at  an  iUegal 
rate  does  not  relieve  the  carrier  from 
liability  for  loss  or  damage  to  the  goods. 
Ward  V.  Missouri  Pac.  R.  Co.,  (1900)  158 
Mo.  226,  58  S.  W.  28;  Insurance  Co.  of 
North  America  v.  Delaware  Mut.  Safety 
Ins.  Go.,  (1892)  91  Tenn.  537,  19  S.  W. 
755. 

7.  Appeal  in  Action  for  Undercharge 

Failure  of  record  on  appeal  to  show 
tariff. —  On  a  writ  of  error  from  the 
United  States  Supreme  Court  to  a  state 
court  in  an  action  brought  to  recover 
the  amount  of  an  alleged  undercharge  on 
the  sale  of  railroad  tickets,  if  the  record 
does  not  contain  the  filed  tariffs  the 
findings  of  the  state  court  will  be  taken. 
Louisville,  etc.,  R.  Co.  v.  Maxwell,  (1915) 
237  U.  S.  94,  35  S.  Ct.  494,  59  U.  S.  (L. 
ed.)  853,  L.  R.  A.  1915E  665. 


[Sec.  6  continued.  [B]  Schedules  of  rates  through  foreign  countries  — 
customs  duty  charged  if  rate  not  posted.]  Any  common  carrier  subject  to 
the  provisions  of  this  Act  receiving  freight  in  the  United  States  to  be  carried 
through  a  foreign  country  to  any  place  in  the  United  States  shall  also  in 
like  manner  print  and  keep  open  to  public  inspection,  at  every  depot  or 
office  where  such  freight  is  received  for  shipment,  schedules  showing  the 
through  rates  established  and  charged  by  such  common  carrier  to  all  points 
in  the  United  States  beyond  the  foreign  country  to  which  it  accepts  freight 
for  shipment;  and  any  freight  shipped  from  the  United  States  through  a 
foreign  country  into  the  United  States  the  through  rate  on  which  shall  not 
have  been  made  public,  as  required  by  this  Act,  shall,  before  it  is  admitted 
into  the  United  States  from  said  foreign  country,  be  subject  to  customs 
duties  as  if  said  freight  were  of  foreign  production.  [24  Stat.  L.  381,  <i8 
amended  hy  25  Stat.  L.  855,  34  Stat.  L.  586,] 

The  proviBions  giren  in  the  text  are  from  the  amending  Act  of  June  29,  1906,  ch. 
3591,  i  2. 

Similar  provisions  were  made  by  the  first  section  of  this  Act  as  originally  enacted 
and  as  subsequently  amended.    See  the  notes  at  the  end  of  this  section,  infra,  p.  427. 

Transportation     of     passengers. —  The      not  included  in  the  Act  to  regulate  com- 


pul^lication  and  filing  of  tariff  rates  re- 
lating to 'the  transportation  of  passengers 
from  one  point  to  another  in  the  United 
States  is  required  although  the  destina- 
tion is  reached  through  a  foreign  coun- 
try. While  imports  from  a  foreign  coun- 
try to  the  United  States  concededly  are 


merce,  commerce  of  a  domestic  origin, 
although  transported  into  or  through  a 
foreign  country,  is  unquestionably  in- 
cluded within  its  provisions.  U.  S.  v. 
Grand  Trunk,  etc,  K.  Ck).,  (W.  D.  N.  Y. 
1915)    225  Fed.  283. 


[Sec.  «  continued.  [0]  Change  of  rates,  etc. —  notice  required  —  excep- 
tions.] No  change  shall  be  made  in  the  rates,  fares,  and  charges  or  joint 
rates,  fares,  and  charges  which  have  been  filed  and  published  by  any  com- 
mon carrier  in  compliance  with  the  requirements  of  this  section,  except 
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after  thirty  days'  notice  to  the  Commissioii  and  to  the  public  published  as 
aforesaid,  which  shall  plainly  state  the  changes  proposed  to  be  made  in  the 
schedule  then  in  force  and  the  time  when  the  changed  rates,  fares,  or 
charges  will  go  into  effect;  and  the  proposed  changes  shall  be  shown  by 
printing  new  schedules,  or  shall  be  plainly  indicated  upon  the  schedules  in 
force  at  the  time  and  kept  open  to  public  inspection :  Provided,  That  the 
Commission  may,  in  its  discretion  and  for  good  cause  shown,  allow  changes 
upon  less  than  the  notice  herein  specified,  or  modify  the  requirements  of 
this  section  in  respect  to  publishing,  posting,  and  filing  of  tariffs,  either  in 
particular  instances  or  by  a  general  order  applicable  to  special  or  peculiar 
circumstances  or  conditions.  [24  Stat.  L.  381,  as  amended  hy  25  Stat.  L. 
856,  34  Stat.  L.  586.] 

The  provisions  here  given  are  those  of  the  amending  Act  of  June  29,  1906,  ch.  3591, 

12. 

As  originally  enacted  this  paragraph  provided  that  no  advance  in  rates,  etc.,  should 
be  made  without  ten  days'  notice,  but  reductions  might  be  made  without  notice,  and 
similar  provisions  were  contained  in  the  first  amendment  with  respect  of  advances, 
but  a  notice  of  three  days  was  required  in  order  for  reductions  to  become  effective. 
The  section  both  as  originally  enacted  and  as  first  amended  is  set  out  in  the  notes  at 
the  end  of  this  section,  infra,  p.  427. 

■ 

[Sec.  6  continued.  [D]  Acceptance  of  joint  tariff  by  carriers.]  The 
names  of  the  several  carriers  which  are  parties  to  any  joint  tariff  shall  be 
specified  therein,  and  each  of  the  parties  thereto,  other  than  the  one  filing 
the  same,  shall  file  with  the  Commission  such  evidence  of  concurrence  therein 
or  acceptance  thereof  as  may  be  required  or  approved  by  the  Commission, 
and  where  such  evidence  of  concurrence  or  acceptance  is  filed  it  shall  not  be 
necessary  for  the  carriers  filing  the  same  to  also  file  copies  of  the  tariffs  in 
which  they  are  named  as  parties.  [24  Stat.  L.  381,  as  amended  by  25  Stat. 
L.  856, 34  Stat.  L.  581.] 

The  text  here  given  is  that  of  the  amending  Act  of  June  29,  1906,  ch.  3591,  §  2. 

These  provisions  are  somewhat  different  from  those  of  the  section  as  originally 
enacted  and  as  first  amended,  and  aa  set  out  in  the  notes  at  the  end  of  this  section, 
infra,  p.  427. 

Acceptance  of  joint  Uriff  rates  by  con-  to  be  ipedflcally  given  and  certified  to 
necting  carrieiB.— The  practice  by  con-  the  commission,  thus  avoiding  the  con- 
necting carriers  of  accepting  joint  tariflP  fusion  and  misunderstandings  which 
rates  without  formal  notice  was  recog-  arose  under  the  former  practice.  See 
nized  by  the  IntersUte  Commerce  Com-  Dayton  Coal,  etc.,  Co.  v.  Cincinnati,  etc., 
mission  until  the  order  of  the  commission  R.  Co.,  (1915)  239  U.  S.  446,  36  S.  Ct. 
in  May,   1907,  requiring  the  acceptance  137,  60  U.  S.   (L.  ed.)   375. 

[Seo.  6  cantinued.  [B]  Traffic  contracts,  etc, —  copies  to  be  filed.] 
Every  common  carrier  subject  to  this  Act  shall  also  file  with  said  Commis- 
sion copies  of  all  contracts,  agreements,  or  arrangements  with  other  common 
carriers  in  relation  to  any  traffic  affected  by  the  provisions  of  this  Act  to 
which  it  may  be  a  party.  [24  Stat.  L.  381,  as  amended  by  25  Stat.  L.  856, 
34  Stat.  L.  587.] 

m 

The  text  here  given  is  that  of  the  amending  Act  of  June  29,  1906,  ch.  3691,  |  2. 
Similar  proviRions  were  made  by  this  #ection  as  originally  enacted  and  by  the  first 
amendment  thereto,  set  out  in  the  note  at  the  end  of  this  section,  infra,  p.  427. 

[Sbc.  6  continued.  [F]  Form  of  schedtdes.]  The  Commission  may  deter- 
mine and  prescribe  the  form  in  which  the  schedules  required  by  this  section 
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to  be  kept  open  to  public  iiisx>eetioii  shall  be  prepared  and  arranged  and  may 
change  the  form  from  time  to  time  as  shall  be  found  expedient.  [25  Stat 
L.  857 y  as  amended  by  34  8tai.  L.  587 J\ 

The  provision  here  given  is  from  the  amending  Act  of  June  29,  1906,  ch.  3591,  {  2. 

This  provision  did  not  appear  in  the  section  as  originally  enacted,  but  was  added  by 
the  first  amendment  thereof  as  set  out  in  the  notes  at  the  end  of  this  section,  tf^/roy 
p.  427,  and  repeated  in  the  previously  cited  Act  of  1906. 

Authority  of  commission  to  prescribe  form  from  time  to*  time  as  shall  be  found 

form. —  The    commission    may   determine  expedient.      Interstate    Commerce    Com- 

and    prescribe    the    form    in    which    the  mission  i?.  Cincinnati,  etc.,  R  Co.,  (1897) 

schedules  required  by  the  Act  to  be  kept  167   U.  S.  479,  17  S.  Ct.  896,  42  U.  S. 

open  to  public  inspection   shall  be  pre-  (L.  ed.)  243. 
pared  and  arranged,  and  may  change  the 


[Sec.  6  continued.  [O]  Transportation  forbidden  nnless  rates  filed,  ete. 
—  charges  to  be  specified  —  rebates  —  meaning  of  "  carrier."]  No  car- 
rier, nnless  otherwise  provided  by  this  Act,  shall  engage  or  participate  in  the 
transportation  of  passengers  or  property,  as  defined  in  this  Act,  nnless  the 
rates,  fares,  and  charges  npon  which  the  same  are  transported  by  said 
carrier  have  been  filed  and  published  in  accordance  with  the  provisions  of 
this  Act;  nor  shall  any  carrier  charge  or  demand  or  collect  or  receive  a 
greater  or  less  or  different  compensation  for  such  transportation  of  pas- 
sengers or  property,  or  for  any  service  in  connection  therewith,  between 
the  points  named  in  such  tarifEs  than  the  rates,  fares,  and  charges  which 
are  specified  in  the  tariff  filed  and  in  effect  at  the  time ;  nor  shall  any  carrier 
refund  or  remit  in  any  manner  or  by  any  device  any  portion  of  the  rates, 
fares,  and  charges  so  specified,  nor  extend  to  any  shipper  or  person  any 
privileges  or  facilities  in  the  transportation  of  passengers  or  property, 
except  such  as  are  specified  in  such  tariffs :  Provided,  That  wherever  the 
word  **  carrier  "  occurs  in  this  Act  it  shall  be  held  to  mean  **  common 
carrier."    [24  Stat.  L.  381,  as  amended  by  25  Stat.  L.  856, 34  Stat.  L.  587.] 

The  text  is  that  of  the  amending  Act  of  June  29,  1906,  ch.  3691,  |  2. 
These  provisions  are  broader  than  those  of  either  the  original  section  or  the  first 
amendment  thereof  as  set  out  in  the  notes  at  the  end  of  this  section,  infra,  p.  427. 


I.  In  general,  421. 
II.  Through  rates,  422. 
IIL  Greater  or  less  or  different  compensft' 
tion,  422. 

1.  In  general,  422. 

2.  Money  compensation,  422. 
IV.  Privileges  and  facilities,  424. 

I.  Iir  General 

This  section  of  the  Interstate  Commerce 
Act  imposes  a  positive  duty  on  common 
carriers  subject  thereto  in  respect  to  the 
filing  of  tariffs  and  other  documents.  U. 
S.  t\  Union  Stockyard,  etc.,  Co.,  (Cora.  C. 
1912)  192  Fed.  330;  Wabash  R.  Co.  v. 
Priddy,  (1913)  179  Ind.  483,  101  N.  B. 
724;  Cleveland,  etc.,  R.  Co.  v,  Hayes, 
(1913)  181  Ind.  87,  102  N.  E.  34,  103  N. 
£.  839.  And  see  further  the  notes  under 
the  first  paragraph  of  this  section,  9Wpra, 
p.  406. 

In  Southern  R.  Co.  v.  Reid,  (1912)  222 
U.  S.  424,  32  S.  Ct.  140,  56  U.  S.  (L.  ed.) 
257|  the  court  said:    "  We  cannot  asaume 


that  it  was  without  consideration  of  its 
necessity  that  Congress  enacted  section  2 
of  the  Hepburn  Act.  It  was  no  doubt  the 
adaptation  of  experience  to  the  exigencies 
of  a  practical  problem.  Congress  coming 
to  believe  that  the  most  effective  way  to 
prevent  preferences  in  charges  by  carriers 
was  to  forbid  them  to  '  engage  or  partici- 
pate in  the  transportation  of  passengers 
or  property '  until  they  had  fixed  and  pro- 
claimed the  rate  to  be  charged  therefor  — 
a  rate  that  would  be  not  only  for  one 
shipper  or  shipment,  but  for  all  shippers 
and  shipments;  not  for  one  time  only, 
but  for  all  times.  The  power  of  Congress 
to  so  provide*  cannot  be  doubted." 

Under  the  provision  that  no  carrier 
shall  charge,  demand,  collect,  or  receive  a 
greater  or  less  compensation  for. services 
than  the  rates,  fares,  and  charges  specified 
in  the  tariff  filed  and  in  effect  at  the 
time,  a  wilful  demand  of  more  than  the 
tariff  rates  by  a  carrier  is  of  equal  crim- 
inality with  an  actual  collection  thereof. 
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after  thirty  days'  notice  to  the  Commission  and  to  the  public  published  as 
aforesaid,  which  shall  plainly  state  the  changes  proposed  to  be  made  in  the 
schedule  then  in  force  and  the  time  when  the  changed  rates,  fares,  or 
charges  will  go  into  effect;  and  the  proposed  changes  shall  be  shown  by 
printing  new  schedules,  or  shall  be  plainly  indicated  upon  the  schedules  in 
force  at  the  time  and  kept  open  to  public  inspection :  Provided,  That  the 
Commission  may,  in  its  discretion  and  for  good  cause  shown,  allow  changes 
upon  less  than  the  notice  herein  specified,  or  modify  the  requirements  of 
this  section  in  respect  to  publishing,  posting,  and  filing  of  tariffs,  either  in 
particular  instances  or  by  a  general  order  applicable  to  special  or  peculiar 
circumstances  or  conditions.  [24  Stat.  L.  381,  as  amended  hy  25  Stat.  L. 
856,  34  Stat.  L.  586.] 

The  provisions  here  given  are  those  of  the  amending  Act  of  June  29,  1906,  ch.  3591, 
I  2. 

As  originally  enacted  this  paragraph  provided  that  no  advance  in  rates,  etc.,  should 
be  made  without  ten  days'  notice,  but  reductions  might  be  made  without  notice,  and 
similar  provisions  were  contained  in  the  first  amendment  with  respect  of  advances, 
but  a  notice  of  three  days  was  required  in  order  for  reductions  to  become  effective. 
The  section  both  as  originally  enacted  and  as  first  amended  is  set  out  in  the  notes  at 
the  end  of  this  section,  infra,  p.  427. 

[Sec.  6  continued.  [D]  Acceptance  of  joint  tariff  by  carriers.]  The 
names  of  the  several  carriers  which  are  parties  to  any  joint  tariff  shall  be 
specified  therein,  and  each  of  the  parties  thereto,  other  than  the  one  filing 
the  same,  shall  file  with  the  Commission  such  evidence  of  concurrence  therein 
or  acceptance  thereof  as  may  be  required  or  approved  by  the  Commission, 
and  where  such  evidence  of  concurrence  or  acceptance  is  filed  it  shall  not  be 
necessary  for  the  carriers  filing  the  same  to  also  file  copies  of  the  tariffs  in 
which  they  are  named  as  parties.  [24  Stat.  L.  381,  as  amended  by  25  Stat. 
L.  856, 34  Stat.  L,  581.] 

The  text  here  given  is  that  of  the  amending  Act  of  June  29,  1906,  ch.  3591,  |  2. 

These  provisions  are  somewhat  different  from  those  of  the  section  as  originally 
enacted  and  as  first  amended,  and  as  set  out  in  the  notes  at  the  end  of  this  section, 
infra,  p.  427. 

Acceptance  of  joint  tariff  rates  by  con-  to  be  apecifically  given  and  certified  to 
necting  carriers. —  The  practice  by  con-  the  commission,  thus  avoiding  the  con- 
necting carriers  of  accepting  joint  tariff  fusion  and  misunderstandings  which 
rates  without  formal  notice  was  recog-  arose  imder  the  former  practice.  See 
nized  by  the  Interstate  Commerce  Com-  Dayton  Coal,  etc.,  Co.  v.  Cincinnati,  etc., 
mission  imtil  the  order  of  the  commission  R.  Co.,  (1915)  239  U.  S.  446,  36  S.  Ct. 
in  May,   1907,   requiring  the  acceptance  137,  60  U.  S.   (L.  ed.)   375. 

[Seo.  6  continued.     [E]  Traffic  contracts,  etc. —  copies  to  be  filed.] 

Every  eommon  carrier  subject  to  this  Act  shall  also  file  with  said  Commis- 
sion copies  of  all  contracts,  agreements,  or  arrangements  with  other  common 
carriers  in  relation  to  any  traffic  affected  by  the  provisions  of  this  Act  to 
which  it  may  be  a  party.  [24  Stat.  L.  381,  as  amended  by  25  Stat.  L.  856, 
34  Stat.  L.  587.] 

The  text  here  given  is  that  of  the  amending  Act  of  June  29,  1906,  ch.  3691,  |  2. 
Similar  provisions  were  made  by  this  section  as  originally  enacted  and  by  the  first 
amendment  thereto,  set  out  in  the  note  at  the  end  of  this  section,  infra,  p.  427. 

[Sec.  6  continued.  [F]  Form  of  schedtdes.]  The  Commission  may  deter- 
mine and  prescribe  the  form  in  which  the  schedules  required  by  this  section 
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to  be  kept  open  to  public  inspection  shall  be  prepared  and  arranged  and  may 
change  the  form  from  time  to  time  as  shall  be  found  expedient.  [25  Stat. 
L.  857,  (w  amended  by  34  Stat.  L.  587.] 

The  proviaion  here  given  is  from  the  amending  Act  of  Jime  29,  1906,  ch.  3591,  |  2. 

This  proviaion  did  not  appear  in  the  section  as  originally  enacted,  but  was  added  by 
the  first  amendment  thereof  as  set  out  in  the  notes  at  the  end  of  this  section,  nhf^a^ 
p.  427,  and  repeated  in  the  previously  cited  Act  of  1906. 

Authority  of  commission  to  prescribe  form  from  time  to*  time  as  shall  be  found 

form. —  The    commission   may    determine  expedient.      Interstate    Commerce    Com- 

and    prescribe   the    form    in    which    the  mission  v.  Cincinnati,  etc.,  R  Co.,  ( 1897 ) 

schedules  required  by  the  Act  to  be  kept  167  U.  S.  479,  17  S.  Ct.  896,  42  U.  S. 

open  to  public  inspection   shall  be  pre-  (L.  ed.)  243. 
pared  and  arranged,  and  may  change  the 


[Sec.  6  continued.  [O]  Transportation  forbidden  unless  rates  filed,  eto. 
—  charges  to  be  specifled  —  rebates  —  meaning  of  ''  carrier."]  No  car- 
rier, unless  otherwise  provided  by  this  Act,  shall  engage  or  participate  in  the 
transportation  of  passengers  or  property,  as  defined  in  this  Act,  unless  the 
rates,  fares,  and  charges  upon  which  the  same  are  transported  by  said 
carrier  have  been  filed  and  published  in  accordance  with  the  provisions  of 
this  Act;  nor  shall  any  carrier  charge  or  demand  or  collect  or  receive  a 
greater  or  less  or  different  compensation  for  such  transportation  of  pas- 
sengers or  property,  or  for  any  service  in  connection  therewith,  between 
the  points  named  in  such  tariffs  than  the  rates,  fares,  and  charges  which 
are  specified  in  the  tariff  filed  and  in  effect  at  the  time ;  nor  shall  any  carrier 
refund  or  remit  in  any  manner  or  by  any  device  any  portion  of  the  rates, 
fares,  and  charges  so  specified,  nor  extend  to  any  shipper  or  person  any 
privileges  or  facilities  in  the  transportation  of  passengers  or  property, 
except  such  as  are  specified  in  such  tariffs :  Provided,  That  wherever  the 
word  **  carrier  "  occurs  in  this  Act  it  shall  be  held  to  mean  **  common 
carrier."    [24  Stat.  L.  381,  as  amended  hy  25  Stat.  L.  856,  34  Stat.  L.  587.] 

The  text  is  that  of  the  amending  Act  of  June  29,  1906,  ch.  3591,  {  2. 
These  provisions  are  broader  than  those  of  either  the  original  section  or  the  first 
amendment  thereof  as  set  out  in  the  notes  at  the  end  of  this  section,  infra,  p.  427. 


I.  In  general,  421. 
11.  Through  rates,  422. 
'  ni.  Greater  or  less  or  different  oompensft' 
tion,  422. 

1.  In  general,  422. 

2.  Money  compensation,  422. 
IV.  Privileges  and  facilities,  424. 

I.  In  Geitebal 

This  section  of  the  Interstate  Commerce 
Act  imposes  a  positive  duty  on  common 
carriers  subject  thereto  in  respect  to  the 
filing  of  tariffs  and  other  documents.  U. 
8.  t\  Union  Stockyard,  etc.,  Co.,  (Com.  C 
1912)  192  Fed.  330;  Wabash  R.  Co.  v. 
Priddy,  (1913)  179  Ind.  483,  101  N.  B. 
724;  Cleveland,  etc.,  R.  Co.  v.  Hayes, 
(1913)  181  Ind.  87,  102  N.  E.  34,  103  N. 
£.  839.  And  see  further  the  notes  under 
the  first  paragraph  of  this  section,  stipra, 
p.  406. 

In  Southern  R.  Co.  v.  Reid,  (1912)  222 
U.  S.  424,  32  S.  Ct.  140,  66  U.  S.  (L.  ed.) 
257,  the  court  said:    "  We  cannot  assume 


that  it  was  without  consideration  of  its 
necessity  that  Congress  enacted  section  2 
of  the  Hepburn  Act.  It  was  no  doubt  the 
adaptation  of  experience  to  the  exigencies 
of  a  practical  problem.  Congress  coming 
to  bebeve  that  the  most  effective  wa^  to 
prevent  preferences  in  charges  by  carriers 
was  to  forbid  them  to  '  engage  or  partici- 
pate in  the  transportation  of  passengers 
or  property  *  until  they  had  fixed  and  pro- 
claimed the  rate  to  be  charged  therefor  — 
a  rate  that  would  be  not  only  for  one 
shipper  or  shipment,  but  for  all  shippers 
and  shipments;  not  for  one  time  only, 
but  for  all  times.  The  power  of  Congress 
to  so  provide- cannot  be  doubted." 

Under  the  provision  that  no  carrier 
shall  charge,  demand,  collect,  or  receive  a 
greater  or  less  compensation  for  •  services 
than  the  rates,  fares,  and  charges  specified 
in  the  tariff  filed  and  in  effect  at  the 
time,  a  wilful  demand  of  more  than  the 
tariff  rates  by  a  carrier  is  of  equal  crim- 
inality with  an  actual  collection  thereof. 
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U.  S.  r.  Tezaa,  etc.,  R.  Co.,   (1911)    185 
Fed.  820. 

II.  TiiBOUGH  Rates 

If  a  railroad  faila  to  publish  or  lile 
with  the  Interstate  Commerce  Commia- 
sion  a  through  rate  to  a  particular  place 
it  is  neither  required  nor  can  it  make  a 
through  rate  without  violating  the  Inter- 
state Commerce  Law.  Hamlen  v.  Illinois 
Cent.  R.  Co.,  (E.  D.  Ark.  1914)  212  Fed. 
324. 

Through  rates  under  joint  schedules. — 
In  U.  S.  V.  Wood,  (1906)  145  Fed.  405, 
it  appeared  that  through  shipments  of 
iron  pipe  were  made  from  points  in  New 
Jersey  and  Pennsylvania  to  Winnipeg, 
Can.,  part  over  the  Baltimore  and  Ohio 
railroad  and  part  over  the  Philadelphia 
and  Reading  to  the  Great  Lakes;  thence 
by  the  Mutual  Transit  Company,  a  water 
carrier,  to  Duluth;  and  thence  by  the 
Great  Northern  railway  and  its  conneo 
tions.  There  was  no  through  joint  rate 
filed  or  published,  but  there  was  a  joint 
rate  of  24^  cents  per  one  hundred 
between  the  initial  points  and  Duluth 
published  and  filed  by  participating  car- 
riers, and  one  of  twenty-five  cents  per  one 
hundred  between  Duluth  and  Winnipeg 
filed  by  the  Great  Northern  Railway 
Company.  It  was  held  that  the  lawful 
rate  for  the  through  carriage  was  the  sum 
of  such  two  rates,  or  49%  cents  per  hun- 
dred, and  that  under  the  Interstate  Com- 
merce Law  neither  line  over  which  the 
shipments  passed  could  lawfully  charge  a 
greater  or  less  sum  than  was  specified  in 
the  filed  and  published  schedule  of  rates 
to  which  it  was  a  party. 

Acceptance  at  through  rates  when  no 
through  rates  published. —  Where  a  rail- 
road accepts  freight  for  shipment  to  a 
point  not  on  its  route,  though  it  has  pub- 
lished no  through  rate,  and  there  is  an- 
other railroad  passing  through  the  place 
of  shipment  and  to  such  point,  the  road 
acceptmg  the  shipment  may  charge  the 
rate  published  by  the  other  road,  and  need 
not  charge  a  combination  of  local  rates. 
Texas,  etc.,  R.  Co.  v.  Texas  Short  Line  R. 
Co.,  ( 1904)  35  Tex.  Civ.  App.  387,  80  S.  W. 
667. 

"Between  two  points." — Formerly  this 
section  provided,  among  other  things,  that 
it  should  be  unlawful  for  any  common 
carrier,  party  to  any  joint  tariff,  to 
charge  or  receive  a  greater  or  less  com- 
pensation for  the  transportation  of  per- 
sons or  property,  or  for  any  service  in 
connection  therewith,  betwjeen  any  points 
as  to  which  a  joint  rate  was  named 
thereon,  than  that  specified  in  the  schedule 
filed  by  the  commission  in  force  at  the 
time.  It  was  held  that  the  words 
"  between  two  points  "  did  not  limit  such 
section  to  points  on  the  established  route, 
but  that  the  section  prohibited  the  trans- 
portation of  property  between  terminals 
m  different  states  at   a  greater  or  less 


rate  than  the  established  rate,  without 
reference  to  routes.  U.  S.  i/.  Pennsyl- 
vania R.  Co.,  (1907)   153  Fed.  626. 

III.  Gbeateb  OB  Less  ob  Diffebent  Oom- 

PKirSATION 

1.  In  Chneral 

Bt  the  addition  of  the  word  "  different " 
to  tne  words  *'  greater  or  less  "  of  the  Act, 
by  the  above,  in  the  prohibition  against 
charging  or  receiving  ''  a  greater  or  less 
or  different  compensation  "  than  the  rates, 
etc.,  specified  in  the  tariff  filed,  it  was  the 
intention  of  Congress  to  make  the  law 
more  explicit  and  more  difficult  to  evade. 
U.  S.  V.  Chicago,  etc.,  R.  Co.,  (1908)  163 
Fed.  114,  affirmed  (1911)  219  U.  S.  486, 
31  S.  Ct.  272,  65  U.  S.  (L.  ed.)  305. 

Where  a  railwiay  company  has  a  sta- 
tion on  the  shores  of  a  lake,  and  across 
said  lake  are  grain  elevators  from  which 
it  has  been  the  custom  of  the  company  to 
give  a  rate  of  twenty-two  cents  per  one 
hundred  pounds  to  terminal  points  upon 
its  line  within  another  state,  the  grain 
being  transported  across  the  lake  upon  the 
boats  of  an  independent  company,  and 
where  the  railway  company  has  given  to 
the  owner  of  the  elevators  such  twenty- 
two-cent  rate  and  has  agreed  to  trans- 
port the  grain  from  the  levators  to  the 
points  of  destination  for  said  sum,  but 
later  on  account  of  the  freezing  of  the 
lake  it  becomes  impossible  to  operate  the 
boats,  it  is  held  not  to  be  a  violation 
of  the  provisions  of  this  section  prohibit- 
ing unlawful  discrimination,  for  such  rail- 
way company  to  agree  with  the  shipper 
that,  if  he  himself  will  haul  the  grain 
across  the  lake  to  the  station  of  the  com- 
pany, it  will  pay  him  five  cents  a  bushel 
for  the  hauling,  provided  that  such  rate 
is  not  an  unreasonable  compensation  for 
such  hauling  and  that  the  court  will  not 
hold  such  allowance  of  five  cents  per 
bushel  to  be  unreasonable  in  the  absence 
of  proof  or  of  a  ruling  of  the  Interstate 
Commerce  Commission. 

2.  Money  Compensation 
In  general. — ^A  carrier  engaged  in  inter- 
state commerce  cannot  lawfully  charge, 
collect,  or  receive  anything  but  money  for 
transportation  on  its  road  since  the  en- 
actment of  this  section,  prohibiting  any 
carrier  from  demanding,  collecting,  or  re- 
ceiving "a  greater  or  less  or  different 
compensation "  for  the  transportation  of 
persons  or  property,  or  for  any  service 
m  connection  therewith,  than  that 
specified  in  its  published  schedule  of 
rates.  Louisville,  etc.,  R.  Co.  v,  Mottley, 
(1911)  219  U.  S.  467,  31  S.  Ct.  265,  55  U. 
S.  (L.  ed.)  297,  34  L.  R.  A.  (N.  S.)  671, 
reversing  (1909)  133  Ky.  652,  118  S.  W. 
982. 

Under  this  Act  a  common  carrier  can- 
not accept  anything  but  money  in  pay- 
ment of  freight  and  other  transportation 
charges.     Nevertheless,  if  in  the  course 
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of  the  transportation  the  carrier  has  dam- 
aged the  goods,  and  has  delivered  them 
without  requiring  payment  of  the  charges 
at  the  time,  and  brings  an  action  against 
the  shipper  for  the  recovery  of  the 
charges,  there  is  nothing  in  the  letter  or 
the  spirit  of  the  Act  of  Congress  which 
prevents  the  defendant  from  filing  a  plea 
of  recoupment,  alleging  the  damages  done 
to  the  shipment,  and  setting  them  off 
against  the  plaintiff's  recovery  of  the 
freight  charges,  and,  if  the  damages  ex- 
ceed the  freij^ht  charges,  recovering  a 
judgment  against  the  carrier  for  the  ex- 
cess. Battle  17.  Atkinson,  (1911)  9  €ku 
App.  488,  71  S.  E.  775. 

Exchange  of  transportation  for  services 
rendered. — ^A    railroad    company   has   no 

Sower  to  pay  a  person  for  services  ren- 
ered  by  transporting  him  on  its  railroad, 
and   an   agreement   to   do   so   cannot  be 
specifically  enforced.    New  York  Cent.  R. 
Co.  V.  Gray,  (1916)  239  U.  S.  583,  36  S. 
C?t.  176,  60  U.  S.  (L.  ed.)  451   {affirming 
[1914]  161  App.  Div.  924,  932,  145  N.  Y. 
S.  1125,  146  N.  Y.  S.  1092)  wherein  the 
court  said :    "Among  the  prohibitions  con- 
tained in  the  Act  of  June  29,  1906,  is  the 
following:    'Nor  shall  any  carrier  charge 
or  demand  or  collect  or  receive  a  greater 
or  less  or  different  compensation  for  such 
transportation  of  passengers  or  property, 
or  for  any  service  m  connection  therewith, 
between  the  points  named  in  such  tariffs 
than  the  rates,  fares,  and  charges  which, 
are  specified  in  the  tariff   filed  and  in 
effect  at  the  time;  nor  shall  any  carrier 
refund  or  renut  in  any  manner  or  by  any 
device  any  portion  of  the  rates,  fares,  and 
charges  so  specified,  nor  extend  to  any 
shipper  or  person  any  privileges  or  facil- 
ities in  the  transportation  of  passengers 
or  property,  except  such  as  are  specified 
in  such  tariffs.    The  reference,  of  course, 
is  to  common  carriers  by  railroad  in  inter- 
state oommeroe;  and  it  is  not  questioned 
that    plaintiff    in    error    is    within    this 
category.    The  act  took  effect  August  28, 
1906.    In  Louisville,  etc,  R.  Co.  v.  Mott- 
ley,  [1911]  219  U.  S.  467,  476,  et  seq.,  65 
U.  S.    (L.   ed.)    297,   301,   34  L.   R.   A. 
(N.  8.)    671,  31  S.  Ct.  265,  it  was  held 
that  the  prohibitions  we  have  quoted  pre- 
vented the  exchange  of  transportation  for 
services,   advertising,   releases,   property, 
or  anything  else  than  money,  and  that 
this  operated  upon   an  agreement  made 
long    before    the    passage    of    the    Act, 
whereby  the  carrier,  in  consideration  of  a 
release  of  damages  for  injuries  sustained 
by  Mottley  and  his  wife  in  consequence 
of  a  collision  of  trains  upon  the  rajiroad, 
agreed  to  issue  free  passes  to  them,  renew- 
able annually  during  their  several  lives, 
the  result   being  that   after   the  taking 
effect  of  the  Hepburn  act  specified  per- 
formance   of    this    agreement    could    no 
longer  be  required.    That  the  prohibition 
applies    with    respect    to    transportation 


within  the  bounds  of  a  state  as  part  of  an 
interstate  journey  is  quite  clear." 

Acceptance  of  advertising  in  payment  of 
transportation. —  The  acceptance  of  adver- 
tising by  a  carrier  in  lieu  of  money  in 
payment  of  interstate  trans^rtation'  fur- 
nished to  the  publisher,  his  employees, 
and  the  immediate  members  of  his  and 
their  families,  violates  the  provisions  of 
this  Act,  and  the  Acts  amendatory 
thereof,  prohibiting  the  furnishing  of  in- 
terstate transportation  for  a  compensa- 
tion less  than  or  different  from  that 
specified  in  the  carrier's  published  rates. 
Chicago,  etc.,  R.  Co.  t\  U.  S.,  (1911)  219 
U.  S.  486,  31  S.  Ct.  272,  56  U.  S.  (L.  ed.) 
305/  affirming  (N.  D.  Hi  1908)  163  Fed. 
114. 

Extension  of  credit  to  shipper. — ^A  car- 
rier practices  discrimination  in  respect  to 
transportation,  as  forbidden  by  this  sec- 
tion, when  it  extends  credit  to  a  shipper 
who  is  to  prepay  £is  freight,  while  prompt 
cash  payments  are  demanded  and  collected 
from  other  shippers.  Such  conduct 
amounts  to  granting  a  concession  whereby 
advantage  is  pven  and  discrimination 
practiced.  It  is  not  necessary  that  the 
others  should  have  known  ot  the  par- 
tiality and  should  have  demanded  equal 
treatment.  Such  concessions  are  not 
made  generally  known.  Hocking  Valley 
R.  Co.  V.  U.  S.,  (C.  C.  A.  6th  ar.  1914) 
210  Fed.  735,  127  C.  C.  A.  286,  affirming 
(N.  D.  Ohio  1911)  194  Fed.  234. 

But  in  Atchison,  etc.,  R.  Co.  v.  Bow- 
man, (Colo.  1916)  168  Pac.  814  {ewplain- 
ing  and  distinguishing  Hocking  Valley 
R.  Co.  V,  U.  S.,  (C.  C.  A.  6th  Cir.  1914) 
210  Fed.  735,  127  C.  C.  A.  285)  wherein 
it-  appeared  that  a  railroad  company  had 
afp-eed  with  a  concert  company  to  pro- 
vide transportation  for  a  number  of  band 
musicians  from  different  points  to  their 
place  of  engagement  and  destination  to  be 
paid  for  in  stipulated  weekly  installments, 
the  court  held  that  such  an  extension  of 
credit  was  not  a  discrimination  within  the 
meaning  of  the  term  as  used  in  the 
statute.  Reviewing  the  decision  in  the 
case  of  Hocking  \^lley  R.  Co.  t?.  U.  S., 
supra,  the  court  said :  "  The  result  seems 
to  be  that  some  credit  may  be  extended, 
and  the  extension  becomes  unlawful  only 
when  it  is  given  under  circumstances  and 
to  an  extent  which  makes  it  discrimina- 
tion within  the  meaning  of  the  term  as 
used  in  the  statute.  Each  case  must  be 
determined  on  its  facts.  A  credit  being 
permissible  when  it  is  a  business  neces- 
sity, or  a  matter  of  great  and  evident 
convenience,  it  must  be  determined  in 
each  case  whether  or  not  the  credit  is 
justified  within  the  rule  stated  and 
whether  or  not  it  amounts  to  discrimina- 
tion such  as  the  law  forbids." 

A  carrier  practices  a  discrimination  in 
respect  to  transportation,  as  forbidden  by 
this  section,  in  favor  of  one  shipper  and 
against  others  of  the  same  class,  shipping 
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the  same  commodity,  from  the  same  points 
and  under  substantially  the  same  con- 
ditions as  to  time  of  shipment,  destina- 
tions, connections,  and  manner  of  trans- 
portation, and  other  details  identifying 
the  similarity  of  transactions,  by  the  de- 
vice of  extending  credit  to  such  favored 
shipper  for  the  freight  charges  on  such 
shipments  by  it,  while  exacting  and  col- 
lecting cash  compensation  for  such  sub- 
stantially similar  shipments  from  the 
other  shippers  in  question.  U.  S.  r.  Hock- 
ing Valley  R.  CJo.,  (N.  D.  Ohio  1911)  194 
Fed.  234;  U.  S.  v.  Sunday  Creek  Co.,  (N. 
D.  Ohio  1911)    194  Fed.  252. 

Accepting  promissory  notes  for  freight. 
-^A  carrier  subject  to  this  Act  may  not 
publish  its  rates  for  services  in  terms  of 
money  and  then  receive  promissory  notes 
as  payment  to  it  for  such  services, 
without  violating  that  portion  of  this 
paragraph  which  provides  that  no  carrier 
shall  charge  or  demand  or  collect  or  receive 
a  greater  or  less  or  different  compensation 
for  its  services  subject  to  the  Act  "  than 
the  rates,  fares,  and  charges  which  are 
specified  in  the  tariff  filed  and  in  effect 
at  the  time."  U.  S.  v.  Hocking  Valley 
R.  Co.,  (N.  D.  Ohio  1911)  194  Fed.  234, 
{affirmed  0.  O.  A.  6th  Cir.  1914,  210  Fed. 
735,  127  C.  C.  A.  285)  wherein  the  court 
said :  "  Considering  what  is  to  be  accom- 
plished by  the  law  respecting  rates  and 
their  collection,  if  there  is  room  in  it 
for  favor  to  one  shipper  over  another  by 
the  extension  of  credit,  the  law  fails,  for 
there  still  is  clear  opportunity  to  the  car- 
rier to  determine  whether  it  will  receive 
from  the  favored  shipper  a  less  or  dif- 
ferent compensation  than  the  rates  appli- 
cable to  the  case.  The  exercise  of  judg- 
ment in  the  carrier  in  giving  credit  which 
the  law  then  would  uphold  is  the  same 
which  the  law  would  sustain  respecting 
the  continuance  and  extent  of  credit,  and 
the  advisability  of  attempting  collection 
at  any  time  in  whole  or  in  part.  The  op- 
tion remains  with  the  carrier  to  collect  in 
the  credit  and  get  full  rates  with  perhaps 
interest,  or  to  carry  the  credit  and  so  in- 
crease the  line,  or  defer  the  collection 
imtil  it  is  impossible  to  obtain  full  rates. 


Once  it  is  conceded  that  credit  mav  be 
given,  as  defendant  claims  the  right  here, 
with  that  concession  runs  the  right  of  the 
creditor  to  compromise,  adjust,  or  even 
foi^ive  the  debt.  The  opportunitv  in  such 
a  construction  for  evading  the  law  is  so 
obvious  that,  if  it  is  the  proper  one,  the 
law  is  an  absurdity." 

Storage  chaiges. —  Where  a  carrier  gave 
notice  of  the  arrival  of  freight  before  it 
had  so  placed  the  cars  that  the  freight 
could  be  delivered  to  the  consignees,  and 
thereafter  attempted  to  charge  storage 
while  the  cars  remained  in  its  possession 
as  the  carrier,  in  addition  to  the  freight 
rates  it  was  authorized  to  charge  under 
its  published  tariffs,  it  was  held  that 
there  was  a  wilful  violation  of  the  provi- 
sions of  the  Interstate  Commerce  Act,  pro- 
viding that  no  carrier  shall  charge,  de- 
mand, or  collect  different  compensation 
for  services  from  the  rates  specified  in  the 
tariff  filed.  U.  S.  i?.  Texas,  etc.,  R.  Co., 
(1911)  185  Fed.  820. 

rV.     PBIVILBOES    and    FAdLTnES 

It  was  held  in  the  U.  S.  v.  Erie  R.  Co.» 
(W.  D.  N.  Y.  1913)  209  Fed.  283,  that 
the  provision  of  the  Act  prohibiting  an 
interstate  carrier  from  extending  to  a 
shipper  any  privil^e  or  facility  in  the 
transportation  of  passengers  or  property 
except  such  specified  in  its  published 
schedule,  does  not  apply  to  a  privilege  or 
facility  extended  to  a  consignee  after  the 
shipment  has  reached  its  destination,  but 
that  the  term  "privileges  and  facilities" 
used  in  the  Act  relates  solely  to  the  trans- 
portation  of  persons  or  property  and  be«irs 
upon  the  transportation  rates  and  charges. 

A  shipper  cannot,  under  a  special  con- 
tract wiili  a  carrier,  claim  special  facil- 
ities in  transportation,  such  as  that  the 
freight  be  transferred  in  a  single  covered 
express  wagon  by  itself,  and  in  an  action 
by  a  shipper  based  on  such  special  con- 
tract the  express  company  could  show  as 
a  defense  that  the  tariff  rates  applicable 
did  not  provide  for  such  special  privileges. 
Winn  V.  American  Express  Co.,  (1910) 
149  la.  259,  128  N.  W.  663. 


[Sec.  6  continued.  [H]  military  traffic  in  time  of  war.]  That  in  time  of 
war  or  threatened  war  preference  and  precedence  shall,  upon  the  demand 
of  the  President  of  the  United  States,  be  given,  over  all  other  traffic,  to  the 
transportation  of  troops  and  material  of  war,' and  carriers  shall  adopt  every 
means  within  their  control  to  facilitate  and  expedite  the  military  traffic. 
[34  Stat  L,  587.] 

The  provisions  of  the  text  are  those  of  the  amending  Act  of  June  29,  1906,  ch. 
3591,  §  2. 

These  provisions  did  not  appear  in  this  section  as  originally  enacted,  nor  in  the  first 
amendment  thereof  by  the  Act  of  March  2,  1889,  ch.  382,  §  1,  set  out  in  the  notes  at 
the  end  of  this  section,  infra,  p.  427. 

By  a  provision  of  the  Naval  Appropriation  Act  of  Aug.  29,  1916,  this  paragraph  has 
been  amended  to  read  as  follows : 

"  That  in  time  of  war  or  threatened  war  preference  and  precedence  shall,  upon 
demand  of  the  President  of  the  United  States,  be  given  over  all  other  traffic  for  the 
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transportation  of  troops  and  material  of  war,  and  carriers  shall  adopt  every  means 
within  their  control  to  facilitate  and  expedite  the  military  traffic.  And  in  time  of 
peace  shipments  consigned  to  agents  of  the  United  States  for  its  use  shall  be  delivered 
by  the  carriers  as  promptly  as  possible  and  without  regard  to  any  embargo  that  may 
have  been  declared,  and  no  such  embargo  shall  apply  to  shipments  so  consigned." 
See  Pamph.  Supp.  No.  8,  Fed.  Stat.  Ann.  1918  Supp.  Fed.  Stat.  Ann. 

[Sec.  6  continued.  [I]  Schedule  not  giving  effective  date  unlawful  — 
rejection  by  commission.]  The  commission  may  reject  and  refuse  to  file  any 
schedule  that  is  tendered  for  filing  which  does  not  provide  and  give  lawful 
notice  of  its  effective  date,  and  any  schedule  so  rejected  by  the  commission 
shall  be  void  and  its  use  shall  be  xuilawful.    [36  Stat  L,  548.] 

These  provisions  and  those  of  the  three  paragraphs  of  the  text  following  did  not 
appear  in  this  section  as  originaUy  enacted,  or  in  the  first  amendment  thereof  set  out 
in  the  notes  at  the  end  of  Uus  section,  infra,  p.  427,  but  were  added  by  the  Act  of 
June  18,  1910,  ch.  309,  §  9. 

[Sec.  6  continued.  [J]  Failure  to  comply  with  orders,  etc.,  of  commis- 
sion —  penalty.]  In  case  of  failure  or  refusal  on  the  part  of  any  carrier, 
receiver,  or  trustee  to  comply  with  the  terms  of  any  regulation  adopted  and 
promulgated  or  any  order  made  by  the  commission  under  the  provisions  of 
this  section,  such  carrier,  receiver,  or  trustee  shall  be  liable  to  a  penalty  of 
five  hundred  dollars  for  each  such  offense,  and  twenty-five  dollars  for  ea^h 
and  every  day  of  the  continuance  of  such  oflfense,  which  shall  accrue  to  the 
United  States  and  may  be  recovered  in  a  civil  action  brought  by  the  United 
States.    [36  Stat.  L.  548.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

The  penalties  prescribed  by  this  paragraph  of  the  text  differed  from  those  of  the 
section  as  originally  enacted  and  as  first  amended  by  the  Act  set  out  in  the  notes  to 
this  section.    This  paragraph  was  added  by  the  Act  of  June  18,  1910,  ch.  309,  §  9. 

[Sec.  6  continued.  [K]  Failing  to  give  or  misstating  rates  for  shipment 
—  penalty.]  If  any  common  carrier  subject  to  the  provisions  of  this  Act, 
after  written  request  made  upon  the  agent  of  such  carrier  hereinafter  in 
this  section  referred  to,  by  any  person  or  company  for  a  written  statement 
of  the  rate  or  charge  applicable  to  a  described  shipment  between  stated 
places  under  the  schedules  or  tariffs  to  which  such  carrier  is  a  party,  shall 
refuse  or  omit  to  give  such  written  statement  within  a  reasonable  time,  or 
shall  misstate  in  writing  the  applicable  rate,  and  if  the  person  or  company 
making  such  request  suffers  damage  in  consequence  of  such  refusal  or  omis- 
sion or  in  consequence  of  the  misstatement  of  the  rate,  either  through  mak- 
ing the  shipment  over  a  line  or  route  for  which  the  proper  rate  is  higher 
than  the  rate  over  another  available  line  or  route,  or  through  entering  into 
any  sale  or  other  contract' whereunder  such  person  or  company  obligates 
himself  or  itself  to  make  such  shipment  of  freight  at  his  or  its  cost,  then 
the  said  carrier  shall  be  liable  to  a  penalty  of  two  hundred  and  fifty  dollars, 
which  shall  accrue  to  the  United  States  and  may  be  recovered  in  a  civil 
action  brought  by  the  United  States.    [36  Stat.  L.  548.] 

These  provisions  did  not  appear  in  this  section  as  originally  enacted  or  as  first 
amended  by  the  Act  set  out  in  the  notes  at  the  end  of  this  section,  in/ra,  p.  427,  but 
were  added  by  the  Act  of  June  18,  1910,  ch.  309,  §  9. 

Prior  to  the  enactment  of  this  section,  as  to  rates  otherwise  than  from  the  sched- 
it  was  held  that  a  shipper  could  not,  ules,  and  that  though  a  common  carrier, 
except  at  his  own  risk,  obtain  information       by  mistake  or  otherwise,  quoted  a  shipper 


426  4  FED.  STAT.  ANN.  (2d  Ed.) 

a   rate   lower   than   that   stated   in   the  collected  and  that  which  should  have  been 

schedules  and  delivered   the  goods  upon  collected,   and   upon   his  refusal   to   pay 

payment  of  the  charges  calculated  accord-  might  maintain  an  action  therefor.    Geor- 

ing  to  the  rate  so  quoted,  the  carrier  never-  gia  R.  Go.  v.  Creety,  (1909)   5  Gha.  App. 

theless  thereafter  might  demand  of  the  424,  63  S.  £.  528. 
shipper  the  difference  between  the  rate 

[Seo.  6  continued.  [L]  Name  of  resident  agent  to  be  posted  at  freight 
station.]  It  shall  be  the  duty  of  every  carrier  by  railroad  to  keep  at  all 
times  conspicuously  posted  in  every  station  where  freight  is  received  for 
transportation  the  name  of  an  agent  resident  in  the  city,  village,  or  town 
where  such  station  is  located,  to  whom  application  may  be  made  for  the 
information  by  this  section  required  to  be  furnished  on  written  request; 
and  in  case  any  carrier  shall  fail  at  any  time  to  have  such  name  so  posted 
in  any  station,  it  shall  be  sufficient  to  address  such  request  in  substantially 

the  following  form :    *  *  The  Station  Agent  of  the  Company  at 

Station,"  together  with  the  name  of  the  proper  post-office,  insert- 
ing the  name  of  the  carrier  company  and  of  the  station  in  the  blanks,  and 
to  serve  the  same  by  depositing  the  request  so  addressed,  with  postage 
thereon  prepaid,  in  any  post-office.    [36  Stat  L.  548.] 

These  provisions  did  not  appear  in  this  secti<»i  as  originally  enacted  or  in  the  first 
amendment  thereto  set  out  in  the  notes  at  the  end  of  this  section,  infra,  p.  427,  hi4t 
were  added  by  the  Act  of  June  18,  1910,  ch.  300,  |  0. 

[Sec.  6  continued.  [M]  Jurisdiction  of  commission  over  transportation 
by  rail  and  water.]  When  property  may  be  or  is  transported  from  point  to 
point  iQ  the  United  States  by  rail  and  water  through  the  Panama  Canal 
or  otherwise,  the  transportation  being  by  a  common  carrier  or  carriers, 
and  not  entirely  within  the  limits  of  a  single  State,  the  Interstate  Com- 
merce Commission  shall  have  jurisdiction  of  such  transportation  and  of 
the  carriers,  both  by  rail  and  by  water,  which  may  or  do  engage  in  the 
same,  in  the  following  particulars,  in  addition  to  the  jurisdiction  given  by 
the  Act  to  regulate  commerce,  as  amended  June  eighteenth,  nineteen 
hundred  and  ten :    [37  Stat.  L.  568.] 

The  provisions  of  this  and  the  following  four  paragraphs  of  this  section  did  not 
appear  in  this  section  as  originally  enacteid,  nor  in  the  first  or  second  amendments 
thereto,  but  were  added  by  the  Act  of  Aug.  24,  1912,  ch.  390,  §  11. 

[Sec.  6  continued.  [N]  Dock  connections  between  rail  and  water  car- 
riers —  construction  and  operation.]  (a)  To  establish  physical  connection 
between  the  lines  of  the  rail  carrier  and  the  dock  of  the  water  carrier  by 
directing  the  rail  carrier  to  make  suitable  connection  between  its  line  and  a 
track  or  tracks  which  have  been  constructed  f roiA  the  dock  to  the  limits  of 
its  right  of  way,  or  by  directing  either  or  both  the  rail  and  water  carrier, 
individually  or  in  connection  with  one  another,  to  construct  and  connect 
with  the  lines  of  the  rail  carrier  a  spur  track  or  tracks  to  the  dock  This 
provision  shall  only  apply  where  such  connection  is  reasonably  practicable, 
can  be  made  with  safety  to  the  public,  and  where  the  amount  of  business  to 
be  handled  is  suflScient  to  justify  the  outlay. 

The  commission  shall  have  full  authority  to  determine  the  terms  and 
conditions  upon  which  these  connecting  tracks,  when  constructed,  shall  be 
operated,  and  it  may,  either  in  the  construction  or  the  operation  of  such 
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tracks,  determine  what  sum  shall  be  paid  to  or  by  either  carrier.  The 
provisions  of  this  paragraph  shall  extend  to  cases  where  the  dock  is  owned 
by  other  parties  than  the  carrier  involved.    [37  Stat.  L.  568.] 

These  provisioiis  were  added  to  this  Act  by  the  Act  of  Aug.  24,  1912,  ch.  390,  §  11. 

[Seo.  6  contvaued.  [0]-  Through  routes  and  joint  rates.]  (b)  To  estab- 
lish through  routes  and  maximum  joint  rates  between  and  over  such  rail  and 
water  lines,  and  to  determine  all  the  terms  and  conditions  under  which 
such  lines  shall  be  operated  in  the  handling  of  the  traffic  embraced.  [37 
Stat.  L.  568.] 

These  provisions  were  added  to  this  Act  by  the  Act  of  Aug.  24,  1912,  ch.  390,  |  11. 

[Sec.  6  continued.  [P]  Maximum  proportional  rates.]  (c)  To  establish 
maximum  proportional  rates  by  rail  to  and  from  the  ports  to  which  the 
traffic  is  brought,  or  from  which  it  is  taken  by  the  water  carrier,  and  to 
determine  to  what  traffic  and  in  connection  with  what  vessels  and  upon 
what  terms  and  conditions  such  rates  shall  apply.  By  proportional  rates 
are  meant  those  which  differ  from  the  corresponding  local  rates  to  and 
from  the  port  and  which  apply  only  to  traffic  which  has  been  brought  to 
the  port  or  is  carried  from  the  port  by  a  common  carrier  by  water.  [37 
Stat.  L.  568,] 

These  provisions  were  added  to  this  Act  by  the  Act  of  Aug.  24,  1912,  ch.  390,  |  11. 

[Sec.  6  continued.  [Q]  Extension  of  arrangements  between  rail  and 
water  clArriers  to  other  vessels.]  (d)  If  any  rail  carrier  subject  to  the  Act 
to  regulate  commerce  enters  into  arrangements  with  any  water  carrier  oi)er- 
ating  from  a  port  in  the  United  States  to  a  foreign  country,  through  the 
Panama  Canal  or  otherwise,  for  the  handling  of  through  business  between 
interior  points  of  the  United  States  and  such  foreign  country,  the  Inter- 
state Commerce  Commission  may  require  such  railway  to  enter  into  similar 
arrangements  with  any  or  all  other  lines  of  steamships  operating  from 
said  port  to  the  same  foreign  country.    [37  Stat.  L.  568.] 

These  provisions  were  added  to  this  Act  by  the  Act  of  Aug.  24,  1912,  ch.  390,  |  11. 

The  first  eight  paragraphs  of  this  section,  [A]  —  [H],  concluding  with  the  reference 
to  military  traffic  in  time  of  war,  were  amended  to  read  as  given  in  the  text  by  the 
Hepburn  Act  of  June  29,  1906,  ch.  3591,  §  2,  34  Stat  L.  586. 

The  next  four  paragraphs  of  this  section  [I]  —  [L],  as  given  in  the  text  above, 
beginning  with  the  words  **  The  commission  may  reject  and  renise  to  file  any  schedule," 
and  concluding  with  the  words  "  with  postage  thereon  prepaid,  in  any  post-office,"  were 
added  to  the  section  as  previously  amended  by  an  Act  of  June  18,  1910,  ch.  309,  |  9, 
36  Stat.  L.  548. 

The  section  was  further  amended  by  the  Panama  Canal  Act  of  Aug.  24,  1912,  ch. 
390,  f  11,  37  Stat  L.  568,  hj  adding  at  the  end  of  said  section  as  previously  amended 
a  new  paragraph,  with  subdivisions  (a),  (b),  (c),  and  (d),  beginnme  with  the  words 
"  When  property  may  be,  or  is  transported  from  point  to  point  in  the  United  States 
by  rail  and  water  through  the  Panama  Canal "  to  the  end  of  the  section  as  given  in  the 
text 

As  originally  enacted  this  section  was  as  follows: 

"  Ssc.  6.  That  every  common  carrier  subject  to  the  provisions  of  this  act  shall  print 
and  keep  for  public  inspection  schedules  showing  the  rates  and  fares  and  charges  for 
the  transportation  of  passengers  and  property  which  anv  such  common  carrier  has 
established  and  which  are  in  force  at  the  time  upon  its  railroad,  as  defined  by  the  first 
section  of  this  act.  The  schedules  printed  as  aforesaid  by  any  such  common  carrier 
shaU  plainly  state  the  places  upon  its  railroad  between  which  property  and  passengers 
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will  be  carried,  and  shall  contain  the  classification  of  freight  in  force  upon  such  rail- 
ToaA,  and  shall  also  state  separately  the  terminal  charges  and  any  rules  or  regulations 
which  in  any  wise  change,  affect,  or  determine  any  part  or  the  aggregate  of  such 
aforesaid  rates  and  fares  and  charges.  Svtoh  sdiedules  shall  be  plainlv  printed  in  large 
type,  of  at  least  the  size  of  ordinary  pica,  and  copies  for  the  use  of  the  public  shall  be 
kept  in  every  depot  or  station  upon  any  such  railroad,  in  such  places  ana  in  such  form 
that  they  can  be  conveniently  inspected. 

"Any  common  carrier  subject  to  the  provisions  of  this  act  receiving  freight  in  the 
United  States  to  be  carried  through  a  foreign  country  to  Uny  place  in  the  United  States 
shall  also  in  like  manner  print  and  keep  for  public  inspection,  at  every  depot  where 
such  freight  is  received  for  shipment,  schedules  showing  the  through  rates  established 
and  charged  by  such  common  carrier  to  all  points  in  the  United  States  beyond  the 
foreign  country  to  which  it  accepts  freight  for  shipment;  and  any  freight  shipped  from 
the  United  States  through  a  foreign  country  into  the  United  States,  the  through  rate 
on  which  shall  not  have  been  made  public  as  required  by  this  act,  shall,  before  it  is 
admitted  into  the  United  States  from  said  foreign  country,  be  subject  to  customs  duties 
as  if  said  freight  were  of  foreign  production;  and  any  law  in  oonflict  with  this  section 
is  hereby  repealed. 

"  No  advance  shall  be  made  in  the  rates,  fares,  and  charges  which  have  been  estab- 
lished and  published  as  aforesaid  by  any  common  carrier  in  oompliance  with  the 
requirements  of  this  section,  except  after  ten  days'  public  notice,  which  shall  plainly 
state  the  changes  proposed  to  be  made  in  the  schedule  then  in  force,  and  the  time 
when  the  increased  rates,  fares,  or  charges  will  go  into  effect;  and  the  proposed 
changes  shall  be  shown  by  printing  new  schedules,  or  shall  be  plainly  indicated  upon 
the  Mhedules  in  force  at  the  time  and  kept  for  public  inspection.  Reductions  in  such 
published  rates,  fares,  or  charges  may  be  made  without  previous  public  notice;  but 
whenever  any  such  reduction  is  made,  notice  of  the  same  shall  immediately  be  publicly 
posted  and  the  changes  made  shall  immediately  be  made  public  by  printing  new 
schedules,  or  shall  immediately  be  plainly  indicated  upon  the  schedules  at  the  tune  in 
force  and  kept  for  public  inspection. 

"And  when  any  such  common  carrier  shall  have  established  and  published  its  rates, 
fares,  and  charges  in  compliance  with  the  provisions  of  this  section,  it  shall  be 
unlawful  for  such  common  carrier  to  charge,  demand,  collect,  or  receive  from  any  person 
or  persons  a  greater  or  less  compensation  for  the  transportation  of  passengers  or  prop- 
erty, or  for  any  services  in  connection  therewith,  than  is  specified  in  such  published 
schedule  of  rates,  fares,  and  charges  as  may  at  the  time  be  in  force. 

"  Everv  common  carrier  subject  to  the  provisions  of  this  act  shall  file  with  the  Com- 
mission nereinafter  provided  for  copies  of  its  schedules  of  rates,  fares,  and  diarges 
which  have  been  established  and  published  in  compliance  with  the  requirements  of  this 
section,  and  shall  promptly  notify  said  Commission  of  all  changes  made  in  the  same. 
Every  such  common  carrier  shall  also  file  with  said  Commission  copies  of  all  contracts, 
agreements,  or  arrangements  with  other  common  carriers  in  relation  to  any  traflSc 
affected  by  the  provisions  of  this  act  to  which  it  may  be  a  party.  And  in  cases  where 
passengers  and  freight  pass  over  continuous  lines  or  routes  operated  by  more  than  one 
conunon  carrier,  and  the  several  common  carriers  operating  such  lines  or  routes  estab- 
lish joint  tariffs  of  rates  or  fares  or  charges  for  such  continuous  lines  or  routes,  copies 
of  such  joint  tariffs  shall  also,  in  like  manner,  be  filed  with  said  Commission.  Sudi 
joint  rates,  fares,  and  charges  on  such  continuous  lines  so  filed  as  aforesaid  shall  be 
made  public  by  such  common  carriers  when  directed  by  said  Commission,  in  so  far  as 
may,  in  the  judgment  of  the  Commission,  be  deemed  practicable;  and  said  Commission 
shall  from  time  to  time  prescribe  the  measure  of  publicity  which  shall  be  given  to 
such  rates,  fares,  and  charges,  or  to  such  part  of  them  as  it  may  deem  it  practicable 
for  such  common  carriers  to  publish,  and  the  places  in  which  they  shall  be  published; 
but  no  common  carrier  party  to  any  such  joint  tariff  shall  be  liable  for  the  failure  of 
any  other  common  carrier  party  thereto  to  observe  and  adhere  to  the  rates,  fares,  or 
charges  thus  made  and  published. 

"If  any  such  common  carrier  shall  neglect  or  refuse  to  file  or  publish  its  schedules  or 
tariffs  or  rates,  fares,  and  charges  as  provided  in  this  section,  or  any  part  of  the 
same,  such  common  carrier  shall,  in  addition  to  other  penalties  herein  prescribed,  be 
subject  to  a  writ  of  mandamus,  to  be  issued  by  any  circuit  court  of  the  United  States 
in  the  judicial  district  wherein  the  principal  ofiice  of  said  common  carrier  is  situated 
or  wherein  such  offense  may  be  committed,  and  if  such  common  carrier  be  a  foreign 
corporation,  in  the  judicial  circuit  wherein  such  common  carrier  accepts  traffic  and 
has  an  agent  to  perform  such  servio^,  to  compel  compliance  with  the  aforesaid  pro- 
visions of  this  section;  and  such  writ  shall  issue  in  the  name  of  the  people  of  the 
United  States,  at  the  relation  of  the  Commissioners  appointed  under  the  provisions 
of  this  act;  and  failure  to  comply  with  its  requirements  shall  be  punishable  as  and 
for  a  contempt;  and  the  said  Commissioners,  as  complainants,  may  also  apply,  in  any 
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sueli  circuit  court  of  the  United  States,  for  a  writ  of  injunction  against  such  common 
carrier,  to  restrain  such  common  carrier  from  receiving  or  transporting  property  among 
the  several  States  and  Territories  of  the  United  States,  or  between  flie  United  States 
and  adjacent  foreign  countries,  or  between  ports  of  transshipment  and  of  entry  and  the 
several  States  and  Territories  of  the  United  States,  as  mentioned  in  the  first  section  of 
this  act,  until  such  common  carrier  shall  have  oompUed  with  the  aforesaid  provisions 
of  this  section  of  this  act."    [24  Biat.  L.  S80.} 

It  was  first  amended  by  an  Act  of  March  2,  1889,  ch.  382,  §  1,  to  read  as  follows: 

**  6bo.  6.  That  every  common  carrier  subject  to  the  provisions  of  this  act  shall  print 
and  keep  open  to  public  inspection  schedules  showing  the  rates  and  fares  and  charges 
for  the  transportation  of  passengers  and  property  which  any  such  common  carrier 
hajs  established  and  which  are  in  force  at  the  tmie  upon  its  route.  The  schedule 
printed  as  aforesaid  by  any  such  common  carrier  shall  plainly  state  the  places  upon 
its  railroad  between  which  property  and  passengers  will  be  carried,  and  shall  contain 
the  classification  of  freight  in  force,  and  shall  also  state  separately  the  terminal 
charges  and  any  rules  or  regulations  which  in  any  wise  change,  affect,  or  determine 
any  part  or  the  aggregate  of  such  aforesaid  rates  and  fares  and  charges.  Such 
schedules  shall  be  plainfy  printed  in  large  type,  and  copies  for  the  use  of  the  public 
shall  be  posted  in  two  public  and  conspicuous  places,  in  every  depot,  station,  or  office 
of  such  carrier  where  passengers  or  freight,  respectively,  are  received  for.  transporta- 
tion in  such  form  that  they  shall  be  accessible  to  the  public  and  can  be  conveniently 
inspected. 

"Any  common  carrier  subject  to  the  provisions  of  this  act  receiving  freight  in  the 
United  States  to  be  carried  through  a  foreign  country  to  any  place  in  the  United 
States  shall  also  in  like  manner  print  and  keep  open  to  public  inspection,  at  every 
depot  or  office  where  such  freight  is  received  for  shipment,  schedules  showing  the 
through  rates  established  and  charged  by  such  common  carrier  to  all  points  in  the 
United  States  beyond  the  foreign  country  to  which  it  accepts  freight  K>r  shipment; 
and  any  freight  shipped  from  the  United  States,  through  a  foreign  country  into  the 
United  States,  the  through  rate  on  which  shall  not  have  been  made  public  as  required 
by  this  act,  shall,  before  it  is  admitted  into  the  United  States  from  said  foreign 
coimtry,  be  subject  to  customs  duties  as  if  said  freight  were  of  foreign  production; 
and  any  law  in  conflict  with  this  section  is  hereby  repealed. 

"  No  advance  shall  be  made  in  the  rates,  fares,  and  charges  which  have  been  estab- 
lished and  published  as  aforesaid  by  any  common  oarrier  in  compliance  with  the 
requirements  of  this  section,  except  after  ton  days'  public  notice,  which  shall  plainly 
state  the  changes  proposed  to  be  made  in  the  schedule  then  in  force,  and  the  time 
when  the  increased  rates,  fares,  or  charges  will  go  into  effect;  and  the  proposed  changes 
shall  be  shown  by  printing  new  sch^ules,  or  shall  be  plainly  indicated  upon  the 
schedules  in  force  at  the  time  and  kept  open  to  public  inspection.  Reductions  in  such 
published  rates,  fares,  or  charges  shall  only  be  made  after  three  days'  previous  public 
notice,  to  be  given  in  the  same  manner  that  notice  of  an  advance  in  rates  must  be 
given. 

''And  when  any  such  common  carrier  shall  have  established  and  published  its  rates, 
fares,  and  charges  in  compliance  with  the  provisions  of  this  section,  it  shall  be 
unlawful  for  such  common  carrier  to  charge,  demand,  collect,  or  receive  from  any 
person  or  persons  a  greater  or  less  compensation  for  the  transportation  of  passengers 
or  property,  or  for  any  services  in  connection  therewith,  than  is  specified  in  such 
published  schedule  of  rates,  fares,  and  charges  as  may  at  the  time  be  in  force. 

"Every  common  carrier  subject  to  the  provisions  of  this  act  shall  file  with  the 
CcHumission  hereinafter  provided  for  copies  of  its  schedules  of  rates,  fares,  and 
charges  which  have  been  established  and  published  in  compliance  with  the  require- 
ments of  this  section,  and  shall  promptly  notify  said  Commission  of  all  changes  made 
in  the  same.  Every  such  common  carrier  shall  also  file  with  said  Commission  copies 
of  all  contracts,  agreements,  or  arrangements  with  other  common  carriers  in  relation 
to  any  traffic  affected  by  the  provisions  of  this  act  to  which  it  may  be  a  party.  And 
in  cases  where  passengers  and  freight  pass  over  continuous  lines  or  routes  operated  by 
more  than  one  common  carrier,  and  the  several  common  carriers  operating  such  lines 
or  routes  establish  joint  tariffs  of  rates  or  fares  or  charges  for  such  continuous  lines 
or  routes,  copies  of  such  joint  tariffs  shall  also,  in  like  manner,  be  filed  with  said 
Comnussion.  Such  joint  rates,  fares,  and  charges  on  such  continuous  lines  so  filed  as 
aforesaid  shall  be  made  public  by  such  common  carriers  when  directed  by  said  Com- 
mission, in  so  far  as  may,  in  the  judgment  of  the  Commission,  be  deemed  practicable; 
and  said  Commission  shall  from  time  to  time  prescribe  the  measure  of  publicity  which 
shall  be  given  to  such  rates,  fares,  and  charges,  or  to  such  part  of  them  as  it  may 
deem  it  practicable  for  such  common  carrier  to  publish,  and  the  places  in  which  they 
shall  be  published.  r  »  r  j 

"No  advance  shaU  be  made  in  joint  rates,  fares,  and  charges,  shown  upon  joint 
tariffs,  except  after  ten  days'  notice  to  the  Commission,  which  shall  plainly  state  the 
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changes  proposed  to  be  made  in  the  schedule  then  in  force,  and  the  time  when  the 
increased  rates,  fares,  or  charges  wUl  go  into  effecti  No  reduction  shall  be  made  in 
joint  rates,  fares,  and  charges,  except  after  three  days*  notice,  to  be  given  to  the 
Commission  as  is  above  provided  in  the  case  of  an  advance  of  joint  rates.  The  Com- 
mission may  make  public  such  proposed  advances  or  such  reductions,  in  such  ma««Ar 
BB  may,  in  its  judgment,  be  deemed  practicable,  and  may  prescribe  from  time  to  time 
the  measure  of  publicity  which  common  carriers  shall  give  to  advances  or  reductions 
in  joint  tariffs. 

"  It  shall  be  unlawful  for  any  conmion  carrier,  party  to  any  joint  tariffTto  charee, 
demand,  collect,  or  receive  from  any  person  or  persons  a  greater  or  less  compensation 
for  the  transportation  of  persons  or  property,  or  for  any  services  in  connection  there- 
with, between  an^  points  as  to  which  a  joint  rate,  fare,  or  charge  is  named  thereon 
than  is  specified  m  the  schedule  filed  with  the  Commission  in  force  at  the  time. 

''  The  Commission  may  determine  and  prescribe  ^e  form  in  which  the  schedulea 
required  by  this  section  to  be  kept  open  to  public  inspection  shall  be  prepared  and 
arranged,  and  may  change  the  form  from  time  to  time  as  shall  be  found  expedient. 

"If  any  such^common  carrier  shall  neglect  or  refuse  to  file  or  publish  its  schedules 
or  tariffs  of  rates,  fares,  and  charges  as  provided  in  this  section,  or  any  part  of  the 
same,  such  common  carrier  shall,  in  addition  to  other  penalties  herein  prescribed,  be 
subject  to  a  .writ  of  mandamus,  to  be  issued  by  any  circuit  court  of  the  United  States 
in  the  judicial  district  wherein  the  principal  office  of  said  common  carrier  is  situated, 
or  wherein  such  offense  may  be  committed,  and  if  such  common  carrier  be  a  foreign 
corporation  in  the  judicial  circuit  wherein  such  common  carrier  accepts  traffic  and  has 
an  agent  to  perform  such  service,  to  compel  compliance  with  the  aforesaid  provisions 
of  this  section;  and  such  writ  shall  issue  in  the  name  of  the  people  of  the  United 
States,  at  the  relation  of  the  Commissioners  appointed  under  the  provisions  of  this 
act;  and  the  failure  to  comply  with  its  requirements  shall  be  punishable  as  and  for  a 
contempt;  and  the  said  Commissioners  as  complainants,  may  also  84>ply>  in  any  such 
circuit  court  of  the  United  States,  for  a  wnt  of  injunction  against  such  common 
carrier,  to  restrain  such  common  carrier  from  receiving  or  transporting  property 
among  the  several  States  and  Territories  of  the  United  S&tes,  or  between  the  United 
States  and  adjacent  foreign  countries,  or  between  ports  of  transshipment  and  of  entry 
and  the  several  States  and  Territories  of  the  United  States,  as  mentioned  in  the  first 
section  of  this  act,  until  such  common  carrier  shall  have  complied  with  the  aforesaid 
provisions  of  this  section  of  this  act."    [Z5  Stat,  L.  855,} 

It  was  again  amended  by  the  Act  of  June  29,  1906,  ch.  3591,  |  2,  the  Act  of  June  18, 
1910,  ch.  300,  §  9,  and  the  Act  of  Aug.  24,  1912,  ch.  390,  |  11,  previously  cited  in  this 
note,  to  read  as  given  in  the  text. 

Sec.  7.  [OombinatioiiB  to  prevent  oontinnoiifl  carriage  of  freight  to 
destination  prohibited.]  That  it  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provisions  of  this  act  to  enter  into  any  combination, 
contract,  or  agreement,  expressed  or  implied,  to  prevent,  by  change  of 
time  schedule,  carriage  in  different  cars,  or  by  other  means  or  devices, 
the  carriage  of  freights  from  being  continuous  from  the  place  of  shipment 
to  the  place  of  destination ;  and  no  break  of  bulk,  stoppage,  or  interruption 
made  by  such  common  carrier  shall  prevent  the  carriage  of  freights  from 
being  and  being  treated  as  one  continuous  carriage  from  the  place  of  ship- 
ment to  the  place  of  destination,  unless  such  break,  stoppage,  or  interrup- 
tion was  made  in  good  faith  for  some  necessary  purpose,  and  without  any 
intent  to  avoid  or  unnecessarily  interrupt  such  continuous  carriage  or  to 
evade  any  of  the  provisions  of  this  act.    [24  Stat  L.  382, "] 

Provisions  prohibiting  restraint  of  interstate  commerce,  see  Tsadb  Combinations 
AND  Trusts. 

Interruption  of  continiions  carriage. —      wherein  it  was  held  upon  the  facts  that 
See  Kentucky,  etc..  Bridge  Go.  v,  Louis-      this  section  had  not  been  violated. 
viUe,  etc.,  R.  Co.,    (1889)    37  Fed.  667, 

Seo.  8.  [Liability  to  persona  injured  by  violation  of  act.]  That  in  case 
any  common  carrier  subject  to  the  provisions  of  this  act  shall  do,  cause  to 
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be  done,  or  permit  to  be  done  any  act,  matter,  or  thing  in  this  act  pro- 
hibited or  declared  to  be  unlawfid,  or  shall  omit  to  do  any  act,  matter,  or 
thing  in  this  act  required  to  be  done,  such  common  carrier  diall  be  liable 
to  the  person  or  persons  injured  thereby  for  the  full  amount  of  damages 
sustained  in  consequence  of  any  such  violation  of  the  provisions  of  this  act, 
together  with  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the 
court  in  every  case  of  recovery,  which  attorney's  fee  shall  be  taxed  and 
collected  as  part  of  the  costs  in  the  case.    [24  Stat.  L.  382.] 


Introductory.— The  notes  under  the  next 
section  should  be  read  in  connection  with 
the  notes*  set  out  beloiw,  as  thai  section 
also  relates  to  actions  for  damages  and 
gives  the  procedure. 

Acts  and  omissions  within  scope  of  sec- 
tion —  In  general. — This  section  defines  in 
general  language  what  acta  and  omisaions 
are  within  its  scope,  and  the  authorities 
below  have  in  a  measure  interpreted  the 
language. 

Failwre  to  deliver  goods. —  Damage 
caused  by  failure  to  deliver  goods  is  m 
no  way  traceable  to  a  violation  of  the 
statute,  and  is  not,  therefore,  within  the 
provision  of  this  section.  Galveston,  etc., 
K.  Co.  17.  Wallace,   (1912)   223  U.  S.  481, 

32  S.  Ot  205,  56  U.  S.   (L.  ed.)  616. 
Injtkry  to  goods  in   trcmsit. — A  claim 

for  damages  caused  by  injury  to  goods 
in  transit  is  not  covered  and  controlled 
by  the  provision  of  this  section.  Olcovich 
V,  Grand  Trunk  R.  Co.,  (1912)  20  Gal. 
App.  349,  129  Pac.  290. 

Failure  of  carrier  to  comply  with  see- 
tion  6. — ^To  give  full  effect  to  this  section, 
it  is  necessary  to  hold  that  the  person  in- 
jured and  damaged  by  the  failure  of  a 
carrier  to  comply  with  the  plain  require- 
ments of  section  6  {eupra,  p.  406)  as  to 
advisinff  the  public  of  established  rates 
should  M  allowed  to  recover  his  actual 
damages,  although  thereby  may  follow 
incidentally  —  not  to  say  remotely  —  a 
quasi  reduction  from  a  high  and  unrea- 
sonable and  unpublished,  though  estab- 
lished, rate  which  the  carrier  foisted  on 
the  shipper.  St.  Louis  Southwestern  R. 
Co.  V.  LeweUen,  (C.  C.  A.  5th  Gir.  1911) 
192  Fed.  540,  113  C.  C.  A. 

Failure  to  post  freight  rate. —  A  carrier 
who  fails  to  post  and  keep  open  to  public 
inspection  the  lawful  freight  rate  as  re- 
quired by  this  Act  is  not  liable  to  a  ship- 
per for  damages  due  to  the  fact  that  it 
quoted  a  less  rate  than  the  lawful  f reisht 
rate.  Illinois  Central  R.  Co.  v.  Hender- 
son Elevator  Co.,    (1913)   226  TJ.  S.  441, 

33  S.  a.  176,  57  U.  8.  (L.  ed.)  290  {re- 
versing (1910)  138  Ky.  220,  127  S.  W. 
779,  and  in  effect  overruling  St.  Louis 
Southwestern  R.  Co.  v.  Lewellen,  (C.  C. 
A.  5th  Cir.  1911)  192  Fed.  640,  113  C.  G. 
A.  414,  which  took  a  contrary  view) ; 
Central  of  Georgia  R.  Co.  v,  Birmingham, 
etc.,  Brick  Co.,  (1913)  9  Ala.  App.  419,. 
64  So.  202. 

Liability  of  initial  carrier  for  damage 
by  connecting  carrier. —  This  section  does 


not  apply  to  the  liability  of  an  initial  car- 
rier under  section  20,  infra,  p.  499,  for 
injuries  to  property  while  in  the  possea- 
aion  of  a  conne^ing  carrier,  notwithstand- 
ing any  provision  in  the  contract  of  car- 
riage to  the  contrary.  St.  Louis,  etc.,  R. 
Co.  V.  Heyser,  (1910)  95  Ark.  412,  130 
S.  W.  582,  Ann.  Gas.  1912A  610. 

Liability  of  connecting  carrier  for  dis- 
crimination by  initial  carrier. — A  connect- 
ing carrier  which  takes  the  cars  as  they 
are  delivered  to  it  by  the  initial  carrier 
is  not  liable  for  a  discrimination  in  favor 
of  shippers  of  oil  in  tank  cars  and  against 
shippers  of  oU  in  barrels  which  may  be 
practiced  by  the  initial  carrier,  merely  be- 
cause such  connecting  carrier  has  partici- 
pated in  the  adoption  of  a  joint  tnrou^h 
rate  for  barrel  shipments,  which  is  m 
itself  reasonable,  altnough  by  this  section 
a  carrier  which  **  shall  do,  cause  to  be 
done,  or  permit  to  be  done,  any  act,  mat- 
ter, or  thing  in  this  Act  prohibited  or 
declared  to  be  unlawful,''  shall  be  liable 
to  the  fuU  amount  of  the  damages  sus- 
tained by  one  injured  thereby.  Penn  Re- 
fining Co.  V.  Western  New  York,  etc.,  R. 
Co7(1908)  208  U.  S.  208,  28  S.  Ct.  268, 
62  U.  S.  (L.  ed.)  468,  affirming  (G.  G.  A. 
1906)    137  Fed.  343,  70  G.  C.  A.  23. 

Claims  arising  prior  to  enactment. — 
Overcharges  for  freight  on  an  interstate 
shipment,  involving  unjust  discrimination 
made  prior  to  the  enactment  of  the  Inter- 
state Commerce  Act,  cannot  be  recovered. 
Gatton  V.  Chicago,  etc.,  R.  Co.,  (1896)  96 
la.  112,  63  N.  W.  689,  28  L.  R.  A.  666. 

Assignment  of  claim. —  The  right  to  re- 
cover damages  for  overcharges,  under  this 
and  the  succeeding  section,  is  a  property 
right  which  may  be  assigned.  Edmunds 
V.  Illinois  Gent.  R.  Co.,  (1897)  80  Fed. 
78. 

Amount  of  recovery. —  The  statute  gives 
a  right  of  action  for  "damages"  to  the 
**  injured  **  party,  and  by  the  use  of  these 
legal  terms  clearly  indicates  that  the  dam- 
ages recoverable  are  thus  known  to  the 
law  and  intended  as  compensation  for  the 
injury  sustained.  The  right  to  recover 
is  limited  to  the  pecuniary  loss  suffered 
and  proved.  Pennsylvania  K.  Co.  v.  Inter- 
national Coal  Min.  Co.,  (1913)  230  U.  S. 
184,  33  S.  Ct.  893,  57  U.  S.  (L.  ed.)  1446, 
Ann.  Cas.  1915A  315,  reversed  (C.  G.  A. 
3d  Cir.  1909)  173  Fed.  1,  97  C.  G.  A. 
383. 

This  section  expressly  provides  that  the 
common  carrier  shall  be  liable  for  ''  the 
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full  amount  of  damages  Bustained,"  and 
that,  of  course,  is  to  be  determined  from 
the  evidence.  Meeker  r.  Lehigh  Valley  R. 
Co.,  (1916)  236  U.  S.  412,  35  S.  Ot.  328, 
59  U.  S.  (L.  ed.)  644,  Ann.  Gas.  1916A 
691. 

Remedies  for  enforcing  liability. —  The 
remedies  available  for  enforcing  the  lia- 
bility created  by  this  section  are  those 
provided  in  section  9,  following,  and  are 
limited  to  a  right  to  make  complaint  to 
the  Interstate  Commerce  Commission,  or 
to  brinff  suit  for  damages  in  a  district 
court  of  the  United  States.  Edmunds  v. 
Illinois  Cent.  R.  Co.,  (N.  D.  la.  1897)  80 
Fed.  78,  citing  Van  Patten  v.  Chicago,  etc., 
R.  Co.,  (N.  D.  la.  1896)  74  Fed.  98. 

Jurisdiction  of  federal  courts. —  It  Is 
well  settled  that  the  federal  courts  have 
exclusive  jurisdiction  of  all  suits  arising 
out  of  a  violation  of  the  provisions  of  this 
section.  Van  Patten  r.  Chicago,  etc.,  R. 
Co.,  (N.  D.  la.  1896)  74  Fed.  981;  Ed- 
munds V,  Illinois  Cent.  R.  Co.,  (N.  D.  la. 
1897)  80  Fed.  78;  Olcovich  v.  Grand 
Trunk  R.  Co.,  (1912)  20  Cal.  App.  349, 
129  Pac.  290. 

Parties  plaintiff. —  If  a  carrier  unlai^e- 
fuUy  refunds  to  a  shipper  anv  part  of  the 
tariff  rate  on  goods  shipped  by  him,  it 
thereby  violates  the  Interstate  Commerce 
Act,  but  another  shipper  not  so  favored 
cannot  recover  damages  from  the  carrier 
for  the  violation,  unless  he  can  establish 
that  actual  injury  thereby  resulted  to 
him.  This  is  not  shown  by  the  fact  merely 
that  he  did  not  receive  a  rebate,  whereas 
the  first  shipper  did,  as  his  damages  are 
not  measured  by  the  amount  of  the  rebate. 
Pennsylvania  R.  Co.  p.  International  Coal 
Min.  Co.,  (1913)  230  U.  S.  184,  33  S.  Ct. 
893,  67  U.  S.  (L.  ed.)  1446,  Ann.  Cas. 
1915A  315,  reversing   (C.  C.  A.  3d  Cir. 


1909)  173  Fed.  1,  97  C.  C.  A.  383;  Mitch- 
ell Coal,  etc.,  Co.  r.  Pennsylvania  R.  Co. 
(1913)  230  U.  S.  247,  33  S.  Ct.  916,  57 
U.  S.  (L.  ed.)  1472,  modifying  (C.  C.  A. 
3d  Cir.  1911)  192  Fed.  475,  112  C.  C.  A. 
637. 

Limitation  of  action. —  For  a  discussion 
of  the  authorities  on  this  question  see  the 
notes  under  the  next  section. 

Sufficiency  of  proof. —  The  only  right  of 
recovery  given  by  the  Interstate  Commerce 
Act  to  the  individual  is  to  Uie  "person, 
or  persons  injured  thereby  for  the  full 
amount  of  damages  sustained  in  conse- 
quence of  any  of  the  violations  of  the 
provisions  of  this  act."  So,  before  any 
party  can  recover  under  the  Act,  he  must 
show  not  merely  the  wrong  of  the  carrier, 
but  that  wrong  has  in  fact  operated  to  his 
injury.  The  particular  violation,  more- 
over, must  be  shown,  not  by  way  of  in- 
ference, but  clearly  and  directly.  Parsons 
V.  Chicago,  etc.,  R.  Co.,  (1897)  167  U.  S. 
447,  17  S.  Ct.  887,  42  U.  S.  (L.  ed.)  231. 

To  support  an  action  by  a  shipper 
against  a  carrier  under  this  section  he 
must  show  either  that  there  has  been 
some  unreasonable  or  excessive  charge  im- 
posed or  some  unlawful  discrimination 
practiced  against  him  bv  which  he  has 
been  pecuniarily  damaged,  and  he  connot 
recover  on  a  merely  technical  construction 
of  the  law,  because,  for  example,  in  addi- 
tion to  the  ordinary  schedule  rate,  an 
extra  charge  for  icing  service,  also  shown 
by  the  schSiules,  but  separately,  has  been 
collected  from  him,  where  such  charge  is 
not  shown  to  be  unreasonable  and  has  not 
been  so  held  by  the  Interstate  Commerce 
Commission.  Knudsen-Ferguson  Fruit  Co. 
V.  Michigan  Cent.  R.  Co.,  (C.  C.  A.  1906) 
148  Fed.  968,  79  C.  C.  A.  46. 


Sec.  9.  [Persons  damaged  may  complain  to  Oommission,  or  sue  per- 
sonally.] That  any  person  or  persons  claiming  to  be  damaged  by  any 
common  carrier  subject  to  the  provisions  of  this  act  may  either  make  com- 
plaint to  the  Commission  as  hereinafter  provided  for,  or  may  bring  suit 
in  his  or  their  own  behalf  for  the  recovery  of  the  damages  for  which. such, 
common  carrier  may  be  liable  under  the  provisions  of  this  act,  in  any  dis- 
trict or  circuit  court  of  the  United  States  of  competent  jurisdiction;  but 
such  person  or  persons  shall  not  have  the  right  to  pursue  both  of  said 
remedies,  and  must  in  each  case  elect  which  one  of  the  two  methods  of 
procedure  herein  provided  for  he  or  they  will  adopt. 

In  any  such  action  brought  for  the  recovery  of  damages  the  court  before 
which  the  same  shall  be  pending  may  compel  any  director,  oflBcer,  receiver, 
trustee,  or  agent  of  the  corporation  or  company  defendant  in  such  suit  to 
attend,  appear,  and  testify  in  such  case,  and  may  compel  the  production 
of  the  books  and  papers  of  such  corporation  or  company  party  to  any  such 
suit;  the  claim  that  any  such  testimony  or  evidence  may  tend  to  crimi- 
nate the  person  giving  such  evidence  shall  not  excuse  such  witness  from 
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testifying,  but  such  evidence  or  testimony  shall  not  be  used  against  such 
person  on  the  trial  of  any  criminal  proceeding.    [24  Stat.  L.  382.] 

By  the  Judicial  Ck)de  of  March  3,  1911,  ch.  13,  §§  289-291,  36  Stat.  L.  1167,  the 
Circuit  Courts  were  aboUshed  and  their  powers  and  duties  conferred  on  the  District 
Courts.    See  Judigiabt. 


I.  In  general,  433. 
II.  ExclusiveneBs  of  remedies,  433. 
III.  Jurisdiction  of  courts,  433. 

1.  Federal,  433. 

2.  State,  434. 

VI.  Preliminary   investigation  by  com- 
mission, 436. 
V.  Parties,  438. 
VI.  Limitation  of  actions,  438. 
VII.  Pleading,  439. 
VIII.  Burden  of  proof,  439. 
IX.  Measure  of  damages,  439. 

X.  Appeal,  439. 
XI.  Production  of  corporate  bo<^8,  439. 

I.  In  General 

Two  methods  of  procedure  for  the  re- 
covery of  damages  resulting  from  the  vio- 
lation of  the  Interstate  Commerce  Act  are 
provided.  One  of  them  is  prescribed  in 
this  section,  which  authorizes  any  person 
claiming  to  be  damaged  by  a  common  car- 
rier's violation  of  the  Act  to  bring  an 
original  suit  at  law  against  the  carrier 
in  a  federal  court  of  the  United  States  of 
competent  jurisdiction.  The  other  method 
of  procedure  is  prescribed  by  section  13 
and  by  sections  14,  15,  and  16  as  lanended 
by  Act  of  June  29,  1906,  ch.  3591,  infra, 
p.  463  ei  seq.  By  this  latter  procedure 
an  application  is  made  to  the  Interstate 
Commerce  Commission,  who  are  author- 
ized to  investigate  the  complaint,  and, 
ixrhere  the  facts  warrant  it,  to  make 
an  order  awarding  damages  to  the 
complaining  party,  which  order  may  be 
enforced  by  a  subsequent  suit  in  a  pro- 
ceeding at  law.  Lyne  v.  Delaware,  etc., 
R.  Co.,  (C.  C.  N.  J.  1908)  170  Fed.  847. 

The  Interstate  Commerce  Act  is  a  penal 
statnte,  and  an  action  for  damages  there- 
under is  one  to  recover  money  in  the 
nature  of  a  penalty.  Katican  v.  Terminal 
R.  Assn.,  (1902)  114  Fed.  671,  citing  Par- 
sons V.  Chicago,  etc.,  R.  Co.,  (1897)  167 
U.  S.  447,  17  S.  a.  887,  42  U.  S.  (L.  ed.) 
231. 

n.   EZCLUSIVENESS   OV   REMEDIES 

Rule  stated. —  This  section  and  the  pre- 
ceding section  8  do  not  completely  express 
the  will  of  Congress  as  respects  the  mju- 
ries  for  which  redress  may  be  had  under 
the  Act,  or  the  modes  in  which  it  may  be 
obtained,  for  section  22  {infra,  p.  539) 
contains  this  important  provision: 
"Nothing  in  the  act  contained  shall  in 
any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  stat- 
i>te,  but  the  provisions  of  this  act  are 
in  addition  Db  such  remedies."  The 
tliree  sections,  if  broadly  construed,  are 
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not  altogether  harmonious,  and  yet  it  evi- 
dently is  intended  that  all  shall  be  opera- 
tive. Only  by  reading  them  togetlier  and 
in  connection  with  the  Act  as  a  whole  can 
the  real  purpose  of  each  be  seen.  They 
often  have  been  considered  and  what  they 
mean  has  become  pretty  well  settled,  and 
it  is  clear  that  the  modes  of  redress  pro- 
vid«l  are  not  exclusive.  Pennsylvania 
R.  Co.  i;.  Sonman  Shaft  Coal  Co.,  (1916) 
242  U.  S.  120,  37  S.  Ct.  46,  affirming 
(1913)   241  Pa.  St.  487,  88  Atl.  746. 

Ezclusiveness  of  remedies. —  The  special 
remedies  afforded  by  this  enactment  were 
intended  to  supplement,  and  not  to  sup- 
plant, the  existing  remedies.  Little  Rock, 
etc.,  R.  Co.  V.  East  Tennessee,  etc.,  R.  Co., 
(1891)  47  Fed.  772;  Tift  v.  Southern  R. 
Co.,  (1903)  123  Fed.  789.  See  contra. 
Central  Stock  Yards  Co.  t\  Louisville,  etc, 
R.  Co.,  (1902)  112  Fed.  823,  holding  that 
such  remedies  are  exclusive. 

Where  the  suit  is  expresslv  based  upon 
the  cause  of  action  created  by  section  8, 
preceding,  the  only  remedies  available  are 
those  provided  by  the  above  section  9. 
Van  Patten  V.  Chicago,  etc.,  R.  Co.,  (1896) 
74  Fed.  981,  cited  with  approval  in  Ed- 
munds t?.  Illinois  Central  R.  Co.,  (1897) 
80  Fed.  78. 

Jurisdiction  of  equity  courts. —  It  is  not 
necessary  to  wait  until  the  commission 
has  acted  before  invoking  the  ori^nal  and 
plenary  power  of  a  court  of  equity.  But 
where  the  same  question  is  pending  be- 
fore the  commission,  an  injunction  will 
not  ordinarily  be  granted  imtil  the  com- 
mission has  acted,  unless  irreparable  in- 
jury is  tiireatened  in  the  meantime.  Tift 
V.  Southern  R.  Co.,   (1903)    123  Fed.  790. 

Equity  will  grant  relief  against  unlaw- 
ful discrimination  without  requiring  the 
complainant  to  establish  his  right  in  an 
action  at  law.  Interstate  Stodc-Yards 
Co.  V.  Indianapolis  Union  R.  Co.,  ( 1900 ) 
99  Fed.  473. 

ni.  JuBisDicTioN  OP  CouBra 
1.  Federal 

Generally. —  The  federal  courts  havjB  ex- 
clusive jurisdiction  of  all  suits  arising 
under  this  section.  Northern  Pac.  R.  Co. 
t?.  Pacific  Coast  Lumber  Manufacturers* 
Assn.,  (C.  C.  A.  9th  Cir.  1908)  165  Fed. 
1,  91  C.  C.  A.  39;  Union  Pac  R.  Co.  v. 
Oregon,  etc.,  Lumber  Manufacturers*  Assn., 
(C.  C.  A.  9th  Cir.  1908)  165  Fed.  13,  91 
C.  C.  A.  51. 

The  section  gives  jurisdiction  to  the 
'•  district  or  circuit  court  of  the  United 
States,**  but  since  the  abolishment  of  the 
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Circuit  Court  the  District  Court  has  ex- 
clusive jurisdiction. 

Federal  courts  have  jurisdiction  of  ac- 
tions or  suits  involving  rights  claimed 
under,  or  violations « of,  the  Interstate 
Commerce  Act,  because  of  the  subject- 
matter  and  without  regard  to  the  citizen- 
ship of  the  parties.  Such  actions  or  suits 
are  controversies  arising  under  the  Con- 
stitution and  laws  of  the  United  States. 
In  re  Lennon,  (1897)  166  U.  S.  548,  17 
S.  CL  658,  41  U.  S.  (L.  ed.)  1110;  Lowrv 
V.  Chicago,  etc.,  R.  Co.,  (1891)  46  Fed. 
83;  Little  Rode,  etc,  R.  Co.  v.  East  Ten- 
nessee, etc.,  R.  Co.,  (1891)  47  Fed.  772; 
Toledo,  etc.,  R.  Co.  v.  Pennsylvania  Co., 
(1893)   54  Fed.  730. 

Even  so  far  as  the  Act  is  simply  declara- 
tory of  the  common  law,  or  where  state 
statutes  create  similar  rights  and  reme- 
dies, cases  involving  rights  secured  in  the 
statute  are  cases  arising  under  the  laws 
of  the  United  States,  and  hence  are  within 
the  jurisdiction  of  the  federal  courts. 
Connor  v,  Vicksburg,  etc.,  R.  Co.,  (1888) 
36  Fed.  273;  Toledo,  etc.,  R.  Co.  v.  Penn- 
sylvania Co.,  (1893)  64  Fed.  732;  Tift  v. 
Southern  R.  Co.,  (1903)  123  Fed.  792. 
See  also  Osbom  v,  U.  S.  Bank,  (1824) 
9  Wheat.  738,  6  U.  S.  (L.  ed.)  204. 

Where  plaintiff's  complaint  manifestly 
purported  to  be  based  upon  the  right  of 
action  given  by  the  preceding  section  8 
for  defendant's  imlawful  acts  imder  sec- 
tions 1  and  6  {supra,  ^p.  337,  406)  as 
determined  by  the  commission  under  sec- 
tion 15  {infra,  p.  458),  and  suit  wa« 
brought  without  firet  making  complaint  to 
the  commission,  it  was  held  that  he 
thereby  elected  under  this  section  to  sue 
in  the  federal  court  and  that  such  court, 
having  organic  authority  to  entertain 
complaints,  had  the  jurisdiction  to  the 
particular  case  to  determine  whether  the 
complaint  was  bad  for  lade  of  an  aver- 
ment of  demand  before  suit.  National 
Pole  Co.  V,  Chicago,  etc.,  R.  Co.,  (C.  C. 
A.  7th  Cir.  1914)  211  Fed.  65,  127  C.  C. 
A.  561. 

District  where  suit  must  be  brought. — 
Since  the  jurisdiction  in  this  dass  of  cases 
dei>ends  upon  the  subject-matter,  the  pro- 
vision of  the  Judiciary  Acts  of  1887 
and  1888,  that  where  the  jurisdiction  is 
founded  only  on  diverse  citizenship,  suit 
may  be  brought  either  in  the  district 
where  the  plaintiff  resides  or  the  district 
where  the  defendant  resides,  has  no  appli- 
cation, and  does  not  authorize  a  sidt  in  a 
district  where  the  plaintiff  but  not  the 
defendant  resides,  and  this  is  true  though 
the  complaint  shows  a  cause  of  action  at 
common  law.  Connor  t\  Vicksburg,  etc., 
R.  Co.,   (1888)   36  Fed.  273. 

The  limitation  as  to  the  district  within 
which  suit  can  be  brought  in  a  United 
States  Circuit  Court,  contained  in  the 
Judiciary  Acts  of  18a7  and  1888,  does 
not  apply  to  suits  brought  under  this  sec- 
tion and  section  8  preceding,  to  recover 
damages  for  overcharging,  but  such  suits 


may  be  brought  in  anv  district  in  which 
the  defendant  can  be  found.  Van  Patten 
V.  Chicago,  etc.,  R.  Co.,  (1896)  74  Fed. 
981. 

Removal  of  causes. — ^An  action  against 
an  interstate  carrier  to  recover  damages 
for  unjust  discrimination  and  for  extor- 
tionate charges,  though  not  expressly 
based  upon  the  Interstate  Commerce  Act, 
and  though  an  action  would  lie  for  the 
same  cause  at  common  law,  is  removable 
into  the  federal  court  where  the  petition 
for  removal  sets  up  defenses  based  on  the 
Interstate  Commerce  Act.  Lowry  v.  Chi- 
cago,  ete.,  R.  Co.,  (1891)  46  Fed.  83. 

Kebatesw — Only  a  district  court  of  the 
United  States  has  jurisdiction  of  a  cause 
of  action  bv  a  shipper  for  damages  occa^ 
flioned  by  the  payment  by  a  railroad  com- 
pany of  rebates  to  competing  shippers. 
Mitchell  Coal,  eto.,  Co.  v.  Pennsylvania  R. 
Co.,  (1913)  230  U.  S.  247,  33  S.  Ct  916, 
67  U.  S.   (L.  ed.)   1472. 

Overcharges. — ^The  federal  courts  have 
exclusive  jurisdiction  of  all  claims  for 
overcharges  on  interstate  shipments, 
whether  they  grow  out  of  an  excessive 
rate  or  out  of  misroutings.  Siggins  v. 
Chicago,  ete.,  R.  Co.,  (1913)  153  Wis. 
122,  140  N.  W.  1128. 

2.  Btaie 

The  jurisdiction  of  the  federal  courte  of 
sn  action  for  damages  under  this  section 
is  exclusive  and  the  state  courte  have  no 
jurisdiction.  Swift  v.  Philadelphia,  ete., 
R.  Co.,  (1893)  58  Fed.  858;  Van  Patten 
V.  Chicago,  ete.,  R.  Co.,  (1896)  74  Fed. 
981;  Edmunds  v.  Illinois  Cent.  R.  Co., 
(1897)  80  Fed.  79;  Copp  v.  Louisville, 
etc.,  R.  Co.,  (1891)  43  La.  Ann.  511,  9  So. 
441,  26  A.  S.  R.  198,  12  L.  R.  A.  725,  46 
Am.  k  Eng.  R.  Cas.  634;  Carlisle  v.  Mis- 
souri Pac.  R.  Co.,  (1902)  168  Mo.  652,  68 
S.  W.  898;  Fitzgerald  v.  Fitzgerald,  etc, 
Constr.  Co.,  (1894)  41  Neb.  374,  59  N.  W. 
838;  Gulf,  ete.,  R.  Co.  v.  Moore,  (1904) 
98  Tex.  302,  83  S.  W.  362,  4  Ann.  Cas. 
770.  Compare  St.  Louis,  ete.,  R.  Co.  9. 
Heyser,  (1910)  95  Ark.  412,  130  S.  W. 
562,  Ann.  Cas.  1912A  610. 

But  the  Interstate  Commerce  Act  does 
not  deprive  the  state  courts  of  their  com- 
mon-law jurisdiction.  Pennsylvania  R. 
Co.  V.  Sonman  Shaft  Coal  Co.,  (1916)  242 
U.  S.  120,  37  S.  Ct.  46,  affirming  (1913) 
241  Pa.  St.  487,  88  Atl.  746;  Louisville, 
ete.,  R.  Co.  r.  Ohio  Val.  Tie  Co.,  (1914) 
161  Ky.  212,  170  S.  W.  633. 

In  determining  the  question  of  the  juris- 
diction of  federal  and  state  courte,  the 
distinction  to  be  observed  is  that,  in  ac- 
tions brought  for  violation  or  enforce- 
ment of  the  provisions  of  the  federal  stet- 
utes  relating  to  interstete  commerce,  the 
federal  courts  and  the  Interstate  Onn- 
merce  Commission  have  exclusive  jurisdic- 
tion, but  actions  at  law  brought  independ- 
ently of  the  federal  statutes  for  some 
wrong  done,  where  the  federal  stetutes 
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oome  incidentally  into  operation  by  reason 
of  some  regulatory  provision  contained 
therein,  are  cognizable  by  the  state  tri- 
bunals. KeUs  Mill,  etc.,  Co.  v.  Pennsyl- 
vania R.  Co.,  (N.  J.  1916)  98  Atl.  309. 

It  appears  to  be  regarded  as  a  settled 
principle  of  construction  in  connection 
with  the  Interstate  Commerce  Act  that 
in  actions  involving  unjust  discrimination 
where  an  administrative  rule  is  attacked  . 
as  unfair  or  discriminatory,  a  question  is 
raised  which  calls  for  the  exercise  of  the 
authority  of  the  Interstate  Commerce 
Commission;  but  if  the  action  is  based 
upon  a  violation  or  discriminatory  en- 
forcement of  the  carrier's  own  rule,  no 
administrative  question  is  involved  and 
sneh  an  action,  although  brought  against 
an  interstate  carrier  for  damages  arising 
in  interstate  commerce,  may  be  prosecuted 
either  in  the  state  or  federal  courts.  In 
other  words,  while  the  Act  to  regulate 
interstate  commerce  conferred  new  rights 
upon  the  shipper,  it  did  not  destroy  exist- 
ing causes  of  action  nor  supersede  the 
jurisdiction  of  state  courts,  where  the  de- 
eision  did  not  involve  the  determination 
of  matters  calling  for  the  exercise  of  the 
administrative  power  of  the  commission 
or  relate  to  a  subject  as  to  which  the 
jurisdiction  of  the  federal  courts  had 
otherwise  been  made  exclusive.  Langhill 
V.  Pennsylvania  R.  Co.,  (Pa.  1916)  98 
Atl.  873. 

The  fact  that  the  Interstate  Commerce  ' 
Commission  may  have  recommended  the 
payment  of  special  damage  which  flows 
from  violation  of  a  federal  law  is  no  rea- 
son why  the  state  court  may  not  take 
cognizance  of  a  suit  based  in  part  upon 
another  result  of  that  act,  wMch,  when 
connected  with  many  other  acts  of  a  differ- 
ent nature,  will  show  a  wilful  and  ma- 
licious purpose,  and  give  rise  to  a  com- 
mon-law cause  of  action.  Louisville,  etc., 
R.  Co.  V.  Ohio  Val.  Tie  Co.,  (1914)  161 
Ky.  212,  170  S.  W.  633. 

While  the  federal  courts  have  exclusive 
jurisdiction  of  all  actions  based  on  specific 
remedies  given  by  this  Act  under  this  sec- 
tion and  section  8  preceding,  nevertheless, 
after  adjudication  by  the  Interstate  Com- 
merce Commission,  a  state  court  has  juris- 
diction of  a  suit  at  commcm  law  brought 
against  the  carrier  to  recover  the  excess 
of  freights  paid  on  interstate  shipments; 
such  right  of  action  being  preserved  to 
the  shipper  by  section  22,  infra,  p.  539. 
Kansas  City  Southern  R.  Go.  v,  C.  H.  Al- 
bers  Commission  Co.,  (1908)  79  Kan.  59, 
99  Pac.  819;  Robinson  v.  Baltimore,  etc., 
R.  Co.,  ( 1908)  64  W.  Va.  406,  63  S.  E.  323. 
So  a  state  court  has  jurisdiction  of  a  cause 
of  action  for  the  collection  of  a  balance  • 
due  on  interstate  freight  rates,  as  the 
action  is  not  founded  upon  an  alleged  vio- 
lation of  the  Interstate  Commerce  Act. 
Baltimore,  etc.,  R.  Co.  v.  New  Albany  Box, 
etc.,  Co.,  (1911)  48  Ind.  App.  647,  94 
N.  B.  906,  96  N.  E.  28. 


The  Interstate  Commerce  Act  is  a  part 
of  the  law  of  the  state  and  enforceable  in 
its  courts  when  rights  under  it  arise  as 
incidents  of  a  trial.  McElvain  v.  St. 
Louis,  etc.,  R.  Co.,  (1910)  151  Mo.  App. 
iji6,  131  S.  W.  736. 

llie  question  of  jurisdiction  between  the 
state  and  federal  courts  is  to  be  deter- 
mined by  the  averments  of  the  petition, 
and  not  by  the  federal  Questions  presented 
defensively  In^  the  answer.  St.  Louis,  etc., 
R.  Co.  f?.  Roff  Oil,  etc.,  Co.,  (1910)  61  Tex. 
Civ.  App.  190,  128  S.  W.  1194. 

Action  under  Carmack  amendment. — 
This  section,  limiting  jurisdiction  to  fed- 
eral courts,  relates  to  actions  in  which  it 
is  claimed  the  carrier  has  violated  the  Act 
by  doing  something  which  it  forbids  or 
has'  neglected  to  do,  something  which  it 
commands  should  be  done.  It  does  not 
have  reference  to  actions  brought  under 
the  Carmack  amendment,  enforcmg  liabil- 
ity of  the  initial  carriers  for  damages 
caused  by  negligent  carriage,  or  to  actions 
for  such  damages  not  brought  imder  the 
Carmack  amendment.  Of  such  actions 
state  courts  have  jurisdiction.  Bichlmeir 
V,  Minneapolis,  etc.,  R.  Co.,  (1915)  159 
Wis.  404,  160  N.  W.  508. 

The  provisions  of  this  section,  which 
designate  the  forum  in  which  claims  aris- 
ing out  of  a  violation  of  the  provisions  of 
section  8  preceding  may  be  litigated,  have 
no  application  to  an  action  for  damages 
founded  upon  the  provisions  of  the  amend- 
ment to  section  20,  infra,  p.  499,  known 
as  the  Carmack  amendment,  which  makes 
an  initial  carrier  liable  for  injuries  to 
property  while  in  the  possession  of  a 
connecting  carrier,  notwithstanding  any 
provision  in  the  contract  of  carriage  to 
the  contrary.  St.  Louis,  etc.,  R.  Co.  v. 
Heyser,  (1910)  95  Ark.  412,  130  S.  W. 
562,  Ann.  Cas.  1912A  610;  Olcovich  V. 
Grand  Trunk  R.  Co.,  (1912)  20  Cal.  App. 
349,  129  Pac.  290. 

Overcharges,  jurisdiction  of  actions  to 
recover  which  is  given  to  federal  tribu- 
nals by  this  section,  are  such  as  grow  out 
of  a  charge  in  excess  of  the  carrier's  rates 
as  fixed  by  schedules,  filed,  published,  and 
posted,  as  required  by  section  6,  aupra, 
p.  406;  so  that  where  no  such  schedules 
have  been  posted,  and  the  overcharge  is 
merely  one  in  excess  of  the  rate  agreed 
on  with  the  shipper,  action  therefor  may 
be  maintained  in  the  state  courts. 
Wabash  R.  Co.  v.  Sloop,  (1906)  .200  Mo. 
198,  98  S.  W.  607. 

In  Banner  v.  Wabash  R.  Co.,  (1906) 
131  la.  405,  108  N.  W.  759,  it  appeared 
that  the  plaintiff  shipped  from  one  state 
to  another  certain  goods  and  sixteen  head 
of  stock  in  an  emigrant  car,  the  railroad's 
rules  fixing  the  rate  for  such  cars  limit- 
ing the  number  of  head  of  stock  to  be 
shipped  in  one  car  to  ten,  and  providing 
that  the  freight  charged  for  animals  in 
excess  of  said  number  should  be  at  a  cer- 
tain rate,  establishing  an  arbitrary  weight 
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on  which  the  computation  should  be  made. 
Six  of  the  cattle  were  calves  weighing 
about  three  hundred  pounds  each,  and 
before  plaintiff  was  permitted  to  remove 
his  property  from  the  car  he  was  com- 
pelled to  pay  the  car  load  price  of  a  car 
of  stock  between  the  points  of  carriage 
in  addition  to  the  charge  for  an  emigrant 
car.  There  was  nothing  in  the  schSules 
or  classification  shown  authorizing  a 
charge  for  such  arbitrary  weight.  It  was 
held  that  the  state  court  had  jurisdiction 
of  an  action  to  recover  the  amount  so  paid 
by  plaintiff,  the  suit  not  being  one  to  re- 
cover an  overcharge  imder  the  Interstate 
Commerce  Act,  but  to  recover  back  a 
wholly  imjust  and  imauthorized  exaction 
demanded  and  collected  not  only  in  viola- 
tion of  the  Act  itself,  but  in  violation  of 
the  contract  made  with  plaintiff. 

Where  an  interstate  carrier  represents 
to  the  shipper  that  a  certain  freight  rate 
has  been  established  between  g^ven  points, 
and  such  rate  has  in  fact  be^  published, 
and  the  shipper  sends  his  gooas  on  the 
faith  of  such  representation,  and  is  there- 
after coerced  into  paying  a  higher  rate,  a 
state  court  has  jurisdiction  to  hear  and 
determine  his  suit  for  recovery  of  the 
amount  thus  overpaid.  Pine  Tree  Liunber 
Co.  V.  Chicago,  etc.,  R.  Co.,  (1909)  123  La. 
683,  49  So.  202. 

Failure  to  furnish  facilities  for  shipping. 
^A  state  court  has  jurisdiction  of  an 
action  based  upon  a  carrier's  common-law 
duties  to  furnish  facilities  for  shipping, 
although  the  damage  was  caused  by  the 
act  of  a  carrier  engaged  in  interstate 
business,  where  the  action  was  not  brought 
under  the  Interstate  Commerce  Act.  Pitts- 
burgh, etc,  R.  Co.  V,  Wood,  (1908)  45 
Ind.  App.  1,  84  N.  E.  1009,  88  N.  E. 
709. 

IV.  PREUlCnTABT  iNTESTiaATION  BT  COM- 
MISSION 

In  general. — This  section  deals  with 
the  redress  of  injuries  resulting  from  vio- 
lations of  the  Act  and,  generally  speaking, 
gives  the  person  injured  a  right  either  to 
make  complaint  to  the  Interstate  Com- 
merce Commission  or  to  bring  an  action 
for  damages  in  a  federal  court,  but  not  to 
do  both.  Pennsylvania  R.  Co.  v.  Sonman 
Shaft  Coal  Co.,  (1916)  242  U.  S.  120,  37 
S.  Ct.  46,  affirming  (1913)  241  Pa.  St. 
487,  88  Atl.  746.  And  where  the  plaintiff 
elects  to  proceed  by  a  complaint  to  the 
commission,  he  is  bound  ^  the  election. 
Western  New  York,  etc.,  R.  Co.  t\  Penn 
Refining  Co.,  (C.  C.  A.  3d  Cir.  1905)  137 
Fed.  343,  70  C.  C.  A.  23,  affirmed  (1908) 
208  U.  S.  208,  28  S.  Ct.  268,  62  U.  S. 
(L.  ed.)   466. 

Notwithstanding  what  has  just  been 
said,  to  wit,  that  this  section  gives  a  ship- 
per the  option  of  going  before  the  Inter- 
state Commerce  Commission  or  the  courts 
for  damages  occasioned  by  violation  of  the 


statute,  it  is  held  that  the  right  of  going 
before  the  courts  in  the  first  instance 
instead  of  the  Commission  is  not  absolute 
and  does  not  apply  where  an  administra- 
tive question  arises.  There  are  two  classes 
of  acts  which  may  form  the  basis  of  a 
suit  for  damages.  In  one  the  legal  quality 
of  the  practice  complained  of  may  not  be 
definitely  fixed  by  the  statute  so  that  an 
allowance,  otherwise  permissible,  is  law- 
ful or  unla»wful,  according  as  it  is  rea- 
sonable or  imreasonable.  In  this  class 
the  whole  scope  of  the  statute  shows  that 
it  was  intended  that  the  Commission  and 
not  the  courts  should  pass  upon  that 
administrative  question.  But  when  the 
question  has  been  passed  upon  and  an 
order  made  by  the  Coinmission,  the  courta 
can  then  apply  that  order,  not  to  one  case, 
but  to  every  case,  thereby  giving  every 
shipper  equal  ri^^hts  and  preserving  uni- 
formity of  practice.  Mitcnell  Coal,  etc., 
Co.  17.  Pennsylvania  R.  Co.,  (1913)  230 
U.  S.  247,  33  S.  Ct.  916,  57  U.  S.  (L.  ed.) 
1472,  modifying  (C.  C.  A.  3d  ar.  1911) 
192  Fed.  475,  112  C.  C.  A.  637. 

The  independent  right  of  an  individual 
originally  to  maintain  actions  in  courts 
to  obtain  pecuniary  redress  for  violations 
of  the  Act  conferred  by  this  section  must 
be  confined  to  redress  of  wrongs  such  as 
can  consistently  with  the  context  of  the 
Act  be  redressed  by  courts  without  pre- 
vious action  by  the  Interstate  Commerce 
Commission.  Texas,  etc.,  R.  Co.  v,  Abilene 
Cotton  Oil  Co.,  (1907)  204  U.  S.  426,  27 
S.  Ct.  360,  61  U.  S.  (L.  ed.)  663,  9  Ann. 
Cas.  1076,  reversing  ( 1905 )  38  Tex.  Civ. 
App.  366,  85  S.  W.  1052. 

Si  Texas,  etc.,  R.  Co.  v.  Abilene  Cotton 
Oil  Co.,  (1907)  204  U.  S.  426,  27  S.  Ct. 
360,  61  U.  S.  (L.  ed.)  653.  9  Ann.  Cas. 
1075  (reversing  (1905)  38  Tex.  Civ.  App. 
366,  85  S.  W.  1062),  a  leading  case, 
wherein  it  waa  held  that  a  shipper  could 
maintain  an  action  against  a  common  car- 
rier to  obtain  relief  from  an  alleged  unrear- 
sonable  freight  rate  exacted  from  him  for 
an  interstate  shipment,  without  reference 
to  any  previous  action  by  the  Interstate 
Commerce  Commission,  where  such  rate 
had  been  filed  with  that  commission  and 
promulgated  as  provided  by  this  Act,  and 
was  the  rate  which  it  was  the  duty  of  the 
carrier,  under  the  Act,  to  enforce  against 
shippers  until  changed  in  accordance  with 
the  provisions  of  that  statute,  since  the 
independent  right  of  an  individual  origi- 
nally to  maintain  actions  to  obtain  pecu- 
niary redress  for  violations  of  the  Act, 
conferred  by  this  section,  must  be  confined 
to  sudi  wrong  as  can,  consistently  with 
the  context  of  the  Act,  be  redressed  with- 
out previous  action  by  the  commission, 
and  the  provision  of  section  22  {infra, 
p.  639),  that  nothing  therein  *' shall  in 
any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  stat- 
ute, but  the  provisions  of  this  Act 
are     in     addition     to     such     remedies," 
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cannot  be  construed  as  continuing  in 
shippers  a  common-law  right,  the  con- 
tinued existence  of  which  would  be  abso- 
lutely inconsistent  with  the  provisions  of 
the  statute.  In  the  course  of  the  opinion 
Mr.  Justice  White  said;  "If,  without 
previous  action  by  the  commission,  power 
might  be  exerted  by  courts  and  juries  gen- 
erally to  determine  the  reasonableness  of 
an  established  rate,  it  would  follow  that, 
unless  all  courts  reached  an  identical  con- 
cJusion,  a  uniform  standard  of  rates  in 
the. future  would  be  impossible,  as  the 
standard  would  fluctuate  and  vary,  de- 
pendent upon  the  divergent  conclusions 
reached  as  to  reasonableness  by  the  vari- 
ous courts  called  upon  to  consider  the 
subject  as  an  original  question.  Indeed, 
the  recognition  of  such  a  right  is  wholly 
inconsistent  with  the  administrative  power 
conferred  upon  the  commission,  ana  with 
the  duty,  which  the  statute  casts  upon 
that  body,  of  seeing  to  it  that  the  statu- 
tory requirement  as  to  uniformity  and 
equality  of  rates  is  observed.  Equally 
obvious  is  it  that  the  existence  of  such  a 
power  in  the  courts,  independent  of  prior 
action  by  the  commission,  would  lead  to 
favoritism,  to  the  enforcement  of  one  rate 
in  one  jurisdiction  and  a  different  one  in 
another,  would  destroy  the  prohibitions 
against  preferences  and  discrimination, 
and  afford,  moreover,  a  ready  means  by 
which,  through  collusive  proceedings,  the 
wronffs  which  the  statute  was  intended  to 
remedy  coiild  be  successfully  inflicted.  In- 
deed, no  reason  can  be  perceived  for  the 
enactment  of  the  provision  endowing  the 
administrative  tribunal  which  the  Act 
created  with  power,  on  due  proof,  not 
only  to  award  reparation  to  a  particular 
shipper,  but  to  command  the  carrier  to 
desist  from  violation  of  the  Act  in  the 
future,  thus  compelling  the  alteration  of 
the  old  or  the  filing  of  a  new  schedule, 
conformably  to  the  action  of  the  commis- 
sion, if  the  power  was  left  in  courts  to 
grant  relief  on  complaint  of  any  shipper, 
upon  the  theory  that  the  established  rate 
could  be  disregarded  and  be  treated  as 
unreasonable,  without  reference  to  pre- 
vious action  by  the  commission  in  the 
premises.  This  must  be,  because,  if 
the  power  existed  in  both  courts  and  the 
commission  to  originally  hear  complaints 
on  this  subject,  there  might  be  a  diver- 
gence between  the  action  of  the  commis- 
sion and  the  decision  of  the  court.  In 
other  words,  the  established  schedule 
might  be  found  reasonable  by  the  com- 
mission in  the  first  instance  and  unrea- 
sonable by  a  court  acting  originally,  and 
thus  a  conflict  would  arise  which  would 
render  the  enforcement  of  the  Act  im- 
possible. .  .  .  Nor  is  there  merit  in  the 
contention  that  section  9  of  the  act  com- 
pels to  the  conclusion  that  it  was  the 
purpose  of  Congress  to  confer  power  upon 
courts  primarily  to  relieve  from  the  duty 
of  enforcing  the  established  rate  by  find- 


ing that  the  same  as  to  a  particular  per- 
son or  corporation  was  so  unreasonable  as 
to  justify  an  award  of  damages.  True 
it  is  that  the  general  terms  of  the  section 
when  taken  alone  might  sanction  such  a 
conclusion,  but  when  the  provision  of  that 
section  is  read  in  connection  with  the 
context  of  the  act  and  in  the  light  of  the 
considerations  which  we  have  enumerated 
we  think  the  broad  construction  contended 
for  is  not  admissible.  And  this  becomes 
particularly  cogent  when  it  is  observed 
that  the  power  of  the  courts  to  award 
dajnages  to  those  claiming  to  have  been 
injured,  as  provided  in  the  section,  con- 
templates only  a  decree  in  favor  of  the 
individual  complainant,  redressing  the  par- 
ticular wrong  asserted  to  have  been  done, 
and  does  not  embrace  the  power  to  direct 
the  carrier  to  abstain  in  the  future  from 
similar  violations  of  the  act;  in  other 
words,  to  command  a  correction  of  the 
established  schedules,  which  power,  as  we 
have  shown,  is  conferred  by  the  act  upon 
the  commission  in  express  terms.  In  other 
words,  we  think  that  it  inevitably  follows 
from  the  context  of  the  act  that  the  inde- 
pendent ri^ht  of  an  individual  originally 
to  maintain  actions  in  courts  to  obtain 
pecuniary  redress  for  violations  of  the 
act  conferred  by  the  ninth  section  must 
be  confined  to  redress  of  such  wrongs  as 
can,  consistently  with  the  context  of  the 
act,  be  redressed  by  courts  without  pre- 
vious action  by  the  Commission,  and, 
therefore,  does  not  imply  the  power  in  a 
court  to  primarily  hear  complainte  con- 
cerning wrongs  of  the  character  of  the 
one  here  complained  of.  Although  aji 
established  schedule  of  rates  may  have 
been  altered  by  a  carrier  voluntarily  or  as 
the  result  of  the  enforcement  of  an 
order  of  the  Commission  to  desist 
from  violating  the  law,  rendered  in  ac- 
cordance with  the  provisions  of  the 
statute,  it  may  not  be  doubted  that  the 
power  of  the  Commission  would  never- 
theless extend  to  hearing  legal  complaints 
of  an  awarding  reparation  to  individuals 
for  wrongs  unlawfully  suffered  from  the 
application  of  the  unreasonable  schedule 
during  the  period  when  such  schedule  was 
in  forca"  See  also  Southern  R.  Co.  t;. 
Tift,  (1907)  206  U.  S.  428,  27  S.  Ct.  709, 
51  U.  S.  (L.  ed.)  1124,  11  Ann.  Cas.  846; 
Swift  v.  Philadelphia,  etc.,  R.  Co.,  (N.  D. 
111.  1894)  64  Fed.  59;  Kinnavey  v.  Ter- 
minal R  Assn.,  (E.  D.  Mo.  1897)  81  Fed. 
802;  Sandusky-Portland  Cement  Co.  v. 
Baltimore,  etc.,  R.  Co.,  (C.  C.  A.  7th  Cir. 
1911)  187  Fed.  583,  111  C.  C.  A.  439; 
Robinson  v.  Baltimore,  etc.,  R.  Co.,  (1908) 
64  W.  Va.  406,  63  S.  E.  323. 

All  complaints  respecting  unreasonable 
or  discriminatory  rates  must  bd  made  in 
pursuance  of  section  13,  infra,  p.  453, 
and  not  of  this  section.  A.  J.  Phillips 
Co.  V,  Grand  Trunk  Western  R.  Co.,  (C. 
C.  A.  6th  Cir.  1912)  195  Fed.  12,  115 
C.  C.  A.  94. 
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The  original  jurisdiction  of  the  federal 
courts  under  this  section  has  not  been  en- 
tirely destroyed,  and  they  still  may  re- 
dress such  wrongs  as  can  consistently  with 
the  Act  be  redressed  without  previous  ac- 
tion by  the  Interstate  Commerce  Commis- 
bion,  and  when  one  sues  for  discrimina- 
tion by  a  carrier,  it  is  necessary  in  the 
first  instance  to  determine  whether  the 
wrong  can  be  redressed  by  the  courts. 
Langdon  t\  Pennsylvania  R.  Co.,  (1911) 
186  Fed.  237. 

Action  for  rebating. — ^A  suit  for  dam- 
ages occasioned  by  rebating  may  be  main- 
tained without  preliminary  action  by  the 
Interstate  Commerce  Commission  because 
the  courts  can  apply  the  law  prohibiting 
a  departure  from  the  tariff  to  uie  facts  oi 
the  case.  Pennsylvania  R.  Co.  v.  Inter- 
national Coal  Min.  Co.,  (1913)  230  U.  S. 
184,  33  S.  Ct.  893,  67  U.  S.  (L.  ed.)  1446, 
Ann.  Cas.  1915A  315,  reversing  (C.  C.  A 
3d  Cir.  1909)  173  Fed,  1,  97  C,  C.  A.  383; 
Mitchell  Coal,  etc.,  Co.  r.  Pennsylvania  R. 
Co.,  (1913)  230  U.  S.  247,  33  S.  Ct.  916, 
67  U.  S.  (L.  ed.)  1472,  modifying  (C.  C. 
A.  3d  Cir.  1911)  192  Fed.  475, 112  C.  C.  A. 
637.  See  further  on  this  subject  Langdon 
17.  Pennsylvania  R.  Co.,  (E.  D.  Pa.  1912) 
194  Fed.  486;  National  Pole  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  (£.  D.  Wis.  1912)  200 
Fed.  185. 

Action  for  unfair  distribution  of  cars. — 
An  action  for  damages  in  a  federal  court 
will  not  lie  when  based  on  the  unreason- 
ableness of  a  rule  of  a  carrier  respecting 
car  distribution,  there  being  no  order  of 
the  Interstate  Commerce  Commission  sup- 
porting its  contention.  Morriedale  Coal 
Co.  V.  Pennsylvania  R.  Co.,  (1913)  230 
U.  S.  304,  33  S.  Ct.  938,  57  U.  S.  (L.  ed.) 
1494,  affirming  (C.  C.  A.  3d  Cir.  1910) 
183  Fed.  929,  106  C.  C.  A.  269. 

Action  for  discrimination  respecting 
terminal  charges. — ^A  shipper  may  without 
first  going  before  the  Interstate  Commerce 
Commission  maintain  an  action  at  law 
under  this  section  to  recover  damages 
from  an  interstate  railroad  company  be- 
cause of  the  giving  of  a  preference  or 
advantage  to  another  shipper  by  permit- 
ting him  to  keep  cars  on  its  terminal 
tracks  without  payment  of  the  charges 
fixed  by  its  schedules  while  denying  the 
same  right  to  plaintiff.  Lyne  v.  Dela- 
ware, etc.,  R.  Co.,  (1908)  170  Fed.  847. 

V.  Pabties 

Personal  representatives. —  The  liability 
under  this  section  is  not  strictly  a  penalty 
and  hence  the  cause  of  action  survives  to 
the  personal  representatives  of  a  shipper. 
Langdon  t?.  Pennsylvania  R.  Co.,  (E.  D. 
Pa.  1912)   194  Fed.  486. 

Government. —  Where  there  has  been  a 
preliminary  inquiry  and  finding  by  the 
Interstate  Commerce  CommisHion  on  the 
question  of  unlawful  discrimination,  a 
suit  against  the  carrier  may  be  main- 
tained   by    the    government.      U.    S.    v. 


Michigan  Cent.  R.  Co.,    (1903)    122  Fed. 
544. 

Receivers. —  Since  execution  cannot  is- 
sue against  the  property  of  a  railroad 
company  in  the  hands  of  a  receiver  ap- 
pointed by  a  federal  court  to  enforce  a 
judgment  for  damages  sustained  by  the 
charge  of  discriminating  freight  rat«8  in 
violation  of  the  Interstate  Commerce  Act, 
the  receiver  as  such  should  not  be  joined 
with  other  railroad  companies  constitut- 
ing a  through  route,  against  which  the 
iudgment  would  constitute  a  personal  lia- 
bility, to  be  enforced  by  execution  at  law. 
Western  New  York,  etc.,  R.  Co.  v.  Penn 
Refining  Co.,  (C.  C.  A.  3d  Cir.  1905)  137 
Fed.  343,  70  C.  C.  A.  23,  affirmed  (1908) 
208  U.  S.  208,  28  S.  Ct.  268,  52  U.  S. 
(L.  ed.)   456. 

Lessee. —  Where  a  lessee  railroad  com- 
pany operated  a  part  of  a  through  route 
over  which  oil  was  transported  under  an 
alleged  discriminating  rate,  but  was  not 
a  party  to  a  proceeding  before  the  Inter- 
state Commerce  Commission  to  recover 
reparation,  an  order  in  favor  of  petitioners 
including  discriminating  freight  charges 
by  such  lessee  company  was  neither  con- 
clusive nor  effective  as  to  it.  Western 
New  York,  etc.,  R.  Co.  p.  Penn  Refining 
Ca,  (C.  C.  A.  3d  Cir.  1905)  137  Fed.  343, 
70  C.  C.  A.  23,  affirmed  (1908)  208  U.  S. 
208,  28  S.  Ct.  268,  52  U.  S.  (L.  ed.)  456. 

Assignees. — ^An  assignee  of  a  claim  for 
damages  may  maintain  a  proceeding  be^ 
fore  the  commission  on  an  action  for  dam- 
ages under  this  section  as  the  real  party 
in  interest.  Edmunds  t?.  Illinois  Cent.  R. 
Co.,  (1897)  80  Fed.  78. 

Who  may  recover  for  excessive  freight 
charge. —  The  party  who  pays  the  freight 
or  who  is  liable  for  its  payment,  whether 
he  be  the  millowner,  manufacturer, 
shipper,  or  consignee,  is  the  one  injured 
bv  an  excessive  freight  charge  and  in  him 
alone  is  vested  the  right  to  recover  be- 
cause of  the  illegal  exaction.  Davis  v. 
Mobile^  etc.,  R.  Co.,  (C.  C.  A.  5th  Cir. 
1912)   194  Fed.  374,  114  C.  C.  A  8. 

VI.  Limitation  of  Actions 

The  Interstate  Commerce  Act  prior  to 
its  amendment  by  the  Hepburn  Act  in 
1906,  prescribed  no  limitation  of  time 
within  wMch  actions  based  thereon  should 
be  instituted.  Such  being  the  case  the 
weight  of  authority  was  that  the  statute 
of  limitations  of  the  state  in  which  the 
action  for  damages  was  brouffht  under 
this  section  should  apply  and  control. 
Ratican  v.  Terminal  R.  Ass'n,  (E.  D.  Ma 
1902)  114  Fed.  666;  Copp  v,  Louisville, 
etc.,  R.  Co.,  (E.  D.  La.  1892)  50  Fed. 
164 ;  South  Georgia  R.  Co.  v.  South 
Georgia  Grocery  Co.,  (1915)  17  Ga.  App. 
349,  86  S.  E.  939.  On  the  other  hand 
there  was  authority  that  R.  S.  sec.  1047 
(see  Fines,  Penalties  and  Fqbfeetusss) 
providing  that ''  no  suit  or  prosecution  for 
any  penalty  or  forfeiture,  pecuniary   or 
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otherwise,  accruing  under  the  laws  of  the 
United  States,  shflll  be  maintained  except 
in  cases  where  it  is  otherwise  specially 
provided,  unless  the  same  is  commenced 
within  five  years,"  etc.,  should  apply  and 
control  notwithstanding  the  Interstate 
Commerce  Act  was  silent  on  the  subject. 
Carter  v.  New  Orleans,  etc.,  R.  Co.,  (C.  0. 
A.  5th  Cir.  1906)  143  Fed.  99,  74  C.  C.  A. 
293.  Since  these  authorities  were  decided, 
section  16  of  this  Act  (see  infra,  p.  477) 
has  been  amended  by  providing  that  "  all 
complaints  for  the  recovery  of  damages 
shall  be  filed  with  the  Commission  within 
two  years  from  the  time  the  cause  of 
action  accrues,  and  the  petition  for  the 
enforcement  of  an  order  for  the  payment 
of  money  shall  be  filed  in  the  circuit  [now 
district!  court  within  one  year  from  the 
date  of  the  order,  and  not  idfter."  But 
the  quoted  provision  has  been  held  inap- 
plicable to  an  original  action  at  law 
brought  under  this  section.  Lyne  v.  Dela- 
ware, etc,  R.  Co.,  (C.  C.  N.  J.  1908)  170 
Fed.  847.  And  it  has  been  held  that  the 
statute  of  limitations  of  the  state  may  be 
invdced  as  a  bar  to  the  claim  sought  to 
be  recovered.  Atlantic  Coast  Line  R.  Co. 
V.  Virginia  Mfg.  Co.,  (Va.  1916)  89  S.  B. 
103. 

In  A.  J.  Phillips  Co.  «.  Grand  Trunk 
Western  R.  Co.,  (C.  O.  A.  6th  Cir.  1912) 
195  Fed.  12,  115  C.  C.  A.  94,  there  is  a 
dictum  that  it  "would  be  determined  ac- 
cording to  the  statutes  of  the  several 
states. '  The  case  was  an  action  at  law 
brought  under  this  section,  but  was  held 
improperly  brought  under  the  section* 

VII.  Pleadino 

In  an  action  for  damages  for  unjust  dia- 
crimination  in  violation  of  section  2 
{supra,  p.  371),  it  is  sufi[icient  to  allege 
in  the  complaint  the  circumstances  and 
conditions  under  which  plaintiflf  was 
charged  a  given  rate,  and  then  to 
allege  generally,  in  the  language  of 
the  statute,  that  defendant  charg^  an- 
other a  less  rate  for  a  similar  service 
imder  substantially  similar  circumstances 
and  conditions.  It  is  not  necessary  to 
allege  the  facts  showing  that  the  services 
were  similar  or  rendered  under  sub- 
stantially similar  circumstances  and  con- 
ditions. This  is  a  mere  matter  of  proof. 
Kinnavey  v.  Terminal  R.  Ass'n,  (1897) 
81  Fed.  802.  See  also  U.  S.  v.  De  Coursey, 
(1897)  82  Fed.  302. 

Pleading. —  Where  a  count  in  a  com- 
plaint a^pdnst  an  interstate  carrier  alleged 
a  discrimination  in  rates'  against  the 
plaintiff,  in  that  the  defendant  charged 


plaintiff  the  full  tariff  rates  and  permitted 
plaintiff's  competitors  by  a  device  to  trans- 
port their  similar  products  at  a  lower 
rate,  it  was  held  to  state  a  cause  of  action 
for  violating  section  2  {supra,  p.  371), 
and  was  therefore  not  demurrable,  though 
it  also  insufficiently  attempted  to  allege  a 
combination  or  conspiracy,  on  defendant's 
part,  with  certain  other  railroads  to  re- 
strain trade,  and  to  recover  treble  dam- 
ages imder  the  Sherman  Anti- trust  Act 
(Act  July  2,  1890,  ch.  647,  26  Stat.  L. 
209;  see  Trade  Combinations  and 
Tbusts).  American  Union  Coal  Co.  p. 
Pennsylvania  R.  Co.,  (1908)  159  Fed.  278. 

Vni.  BUBDBN  OP  FBOOV 

In  a  suit  against  a  railroad  for  breach 
of  a  contract  to  transport  freight  at  a  cer- 
tain rate,  the  burden  is  not  on  plaintiff 
to  show  that  the  contract  rate  liad  been 
filed  with  the  Interstate  Commerce  Com- 
mission as  required  by  section  6,  supra, 
p.  406.  Laurel  Cotton  Mills  v.  Gulf,  etc., 
R.  Co.,  (1904)  84  Mist.  339,  37  So.  134, 
66  L.  R.  A.  453. 

IX.  MsASUBB  or  Damaqss 

The  damages  recoverable  under  this 
section  are  those  only  which  arise  from  a 
violation  of  some  requirement  of  the  In- 
terstate Commerce  Act.  Van  Patten  v. 
Chicago,  etc,  R.  Co.,  (1897)  81  fed.  646. 

The  action  for  damages  sounds  in  tort, 
and  therefore  a  railroad  company  which 
makes  an  overcharge  is  liable  for  the  full 
amount  of  the  damages  suffered  bv  the 
plaintiff,  although  it  has  shared  the  il- 
legal charge  with  a  connecting  carrier. 
Osborne  v.  Cadcago,  etc,  R.  Co.,  (1891) 
48  Fed.  49. 

X.  Appeal 

The  law  allows  no  appeal  from  or  writ 
of  error  to  review  a  decision  of  the  Inter- 
state Commerce  Commission  denying  or 
awarding  reparation  for  an  alleged  viola- 
tion of  mis  Act.  Western  New  York,  etc., 
R.  Co.  V,  Penn  Refining  Co.,  (C.  C.  A. 
3d  Cir.  1906)  137  Fed.  343,  70  C.  O.  A. 
23,  affirmed  (1908)  208  U.  S.  208,  28 
S.  Ct.  268,  52  U.  S.  (L.  ed.)  456. 

XI.  Pboductiow  of  Cobpobate  Books 
A  corporation  cannot  refuse  to  produce 
its  books  in  an  action  against  it  to  re- 
cover damages  for  a  violation  of  the 
Interstate  Commerce  Act  on  the  ground 
thttt  the  evidence  therein  may  incriminate 
it.  International  Coal  Min.  Co.  v,  Penn- 
sylvania R.  Co.,  (1907)  152  Fed.  557. 


Sec.  10.  [A]  [Yiolatioiu  of  Act  by  carriers,  officers,  etc.,  a  mlfldemeaoor 
—  penalty  —  unlawful  discrimination  in  rates  —  punishment.]  That  any 
common  carrier  subject  to  the  provisions  of  [t]his  Act,  or,  whenever  such 
common  carrier  is  a  corporation,  any  director  or  officer  thereof,  or  any 
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receiver,  trustee,  lessee,  agent,  or  person  acting  for  or  employed  by  such 
corporation,  who,  alone  or  with  any  other  corporation,  company,  person, 
or  party,  shall  willfully  do  or  cause  to  be  done,  or  shall  willingly  suffer 
or  permit  to  be  done,  any  act,  matter,  or  thing  in  this  Act  prohibited  or 
declared  to  be  unlawful,  or  who  shall  aid  or  abet  therein,  or  shall  willfully 
omit  or  fail  to  do  any  act,  matter,  or  thing  in  this  Act  required  to  be  done, 
or  shall  cause  or  willingly  suffer  or  permit  any  act,  matter,  or  thing  so 
directed  or  required  by  this  Act  to  be  done  not  to  be  so  done,  or  shall  aid 
or  abet  any  such  omission  or  failure,  or  shall  be  guilty  of  any  infraction  of 
this  Act  for  which  no  penalty  is  otherwise,  provided,  or  who  shall  aid  or 
abet  therein,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon 
conviction  thereof  in  any  district  court  of  the  United  States  within  the 
jurisdiction  of  which  such  offense  was  committed,  be  subject  to  a  fine  of 
not  to  exceed  five  thousand  dollars  for  each  offense :  Provided,  That  if  the 
offense  for  which  any  person  shall  be  convicted  as  aforesaid  shall  be  an 
unlawful  discrimination  in  rates,  fares,  or  charges  for  the  transportation  of 
passengers  or  property,  such  person  shall,  in  addition  to  the  fine  herein- 
before provided  for,  be  liable  to  imprisonment  in  the  penitentiary  for  a 
term  of  not  exceeding  two  years,  or  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court.  [24  Stat.  L.  382,  as  amended  by  25  Stat.  L.  857,  36 
Stat.  L.  549.] 

The  provisions  here  given  are  those  of  the  amending  Act  of  June  18,  1910,  ch.  309, 
I  10.    See  the  notes  at  the  end  of  this  section,  infra,  p.  442. 

[Sec.  10  continued.  [B]  False  billing,  classiflcation,  etc.,  by  carrier  or 
officer  a  misdemeanor  —  punishment.]  Any  common  carrier  subject  to  the 
provisions  of  this  Act,  or,  whenever  such  common  carrier  is  a  corporation, 
any  officer  or  agent  thereof,  or  any  person  acting  for  or  employed  by  such 
corporation,  who,  by  means  of  false  billing,  false  classification,  false  weigh- 
ing, or  false  report  of  weight,  or  by  any  other  device  or  means,  shall  know- 
ingly and  willfully  assist,  or  shall  willingly  suffer  or  permit,  any  person  or 
persons  to  obtain  transportation  for  property  at  less  than  the  regular  rates 
then  established  and  in  force  on  the  line  of  transportation  of  such  common 
carrier,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  convic- 
tion thereof  in  any  court  of  the  United  States  of  competent  jurisdiction 
within  the  district  in  which  such  offense  was  committed,  be  subject  to  a 
fine  of  not  exceeding  five  thousand  dollars,  or  imprisonment  in  the  peniten- 
tiary for  a  term  of  not  exceeding  two  years,  or  both,  in  the  discretion  of 
the  court,  for  each  offense.  [24  Stat.  L.  382,  as  ame^ided  by  25  Stat.  L.  857, 
36  Stat.  L.  549.] 

The  provisions  here  given  are  those  of  the  amending  Act  of  June  18,  1910,  ch.  309, 
§  10.    See  the  notes  at  the  end  of  this  section,  infra,  p.  442. 

[Sec.  10  continued.  [G]  Obtaining  or  attempting  to  obtain  lower  rates 
by  false  billing,  etc.,  or  making  false  claim  for  damages  a  misdemeanor — 
punishment.]  Any  person,  corporation,  or  company,  or  any  agent  or 
officer  thereof,  who  shall  deliver  property  for  transportation  to  any  common 
carrier  subject  to  the  provisions  of  this  Act,  or  for  whom,  as  consignor  or 
consignee,  any  such  carrier  shall  transport  property,  who  shall  knowingly 
and  willfully,  directly  or  indirectly,  himself  or  by  employee,  agent,  officer, 
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or  otherwise,  by  false  billing,  false  classification,  false  weighing,  false  repre- 
sentation of  the  contents  of  the  package  or  the  substance  of  the  property, 
false  report  of  weight,  false  statement,  or  by  any  other  device  or  means, 
whether  with  or  without  the  consent  or  connivance  of  the  carrier,  its  agent, 
or  officer,  obtain  or  attempt  to  obtain  transportation  for  such  property  at 
less  than  the  regular  rates  then  established  and  in  force  on  the  line  of 
transportation ;  or  who  shall  knowingly  and  willfully,  directly  or  indirectly, 
himself  or  by  employee,  agent,  ofScer,  or  otherwise,  by  false  statement  or 
representation  as  to  cost,  value,  nature,  or  extent  of  injury,  or  by  the  use 
of  any  false  bill,  bill  of  lading,  receipt,  voucher,  roll,  account,  claim,  certifi- 
cate, affidavit,  or  deposition,  knowing  the  same  to  be  false,  fictitious,  or 
fraudulent,  or  to  contain  any  false,  fictitious,  or  fraudulent  statement  or 
entry,  obtain  or  attempt  to  obtain  any  allowance,  refund,  or  payment  for 
damage  or  otherwise  in  connection  with  or  growing  out  of  the  transporta- 
tion of  or  agreement  to  transport  such  property,  whether  with  or  without 
the  consent  or  connivance  of  the  carrier,  whereby  the  compensation  of  such 
carrier  for  such  transportation,  either  before  or  after  payment,  shall  in 
fact  be  made  less  than  the  regular  rates  then  established  and  in  force  on 
the  line  of  transportation,  shall  be  deemed  guilty  of  fraud,  which  is  hereby 
declared  to  be  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any 
court  of  the  United  States  of  competent  jurisdiction  within  the  district  in 
which  such  offense  was  wholly  or  in  part  committed,  be  subject  for  each 
offense  to  a  fine  of  not  exceeding  five  thousand  dollars  or  imprisonment 
in  the  penitentiary  for  a  term  of  not  exceeding  two  years,  or  both,  in 
the  discretion  of  the  court:  Provided,  That  the  penalty  of  imprisonment 
shall  not  apply  to  artificial  persons.  [24  Stat.  L,  382,  as  amended  hy  25 
Stat.  L.  857,  36  Stat.  L.  549.] 

The  provisions  here  given  are  those  of  the  amending  Act  of  June  18,  1910,  ch.  309, 
S  10.    See  the  notes  at  the  end  of  this  section,  infra,  p.  442. 

[Sec.  10  contimted.    [D]  Attempting,  etc.,  to  secure  unjust  discriniin&- 
tion  from  carrier  by  bribery,  etc. — punishment  —  action  for  damages.] 

If  any  such  person,  or  any  officer  or  agent  of  any  such  corporation  or  com- 
pany, shall,  by  payment  of  money  or  other  thing  of  value,  solicitation,  or 
otherwise,  induce  or  attempt  to  induce  any  common  carrier  subject  to  the 
provisions  of  this  Act,  or  any  of  its  officers  or  agents,  to  discriminate  unjustly 
in  his,  its,  or  their  favor  as  against  any  other  consignor  or  consignee  in  the 
transportation  of  property,  or  shall  aid  or  abet  any  common  carrier  in  any 
such  unjust  discrimination,  such  person  or  such  officer  or  agent  of  such 
corporation  or  company  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof  in  any  court  of  the  United  States  of  com- 
petent jurisdiction  within  the  district  in  which  such  offense  was  committed, 
be  subject  to  a  fine  of  not  exceeding  five  thousand  dollars,  or  imprisonment 
in  the  penitentiary  for  a  term  of  not  exceeding  two  years,  or  both,  in  the 
discretion  of  the  court,  for  each  offense;  and  such  person,  corporation,  or 
company  shall  also,  together  with  said  common  carrier,  be  liable,  jointly 
or  severally,  in  an  action  to  be  brought  by  any  consignor  or  consignee 
discriminated  against  in  any  court  of  the  United  States  of  competent 
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jurisdiction  for  all  damages  caused  by  or  resulting  therefrom.    [24  Stat,  L. 
382,  08  amended  hy  25  Stat  L.  857,  36  Stat.  L.  549-550.] 

The  proviBions  here  given  are  those  of  the  amending  Act  of  June  18,  1910,  ch.  309, 

Ab  originally  enacted  this  section  was  as  follows: 

"Sec.  10.  That  any  common  carrier  subject  to  the  provisions  of  this  act,  or,  when- 
ever such  common  carrier  is  a  corporation,  any  director  or  officer  thereof,  or  any 
receiver,  trustee,  lessee,  agent,  or  person  acting  for  or  employed  by  such  corporation, 
who,  alone  or  with  any  other  corporation,  company,  person,  or  party,  shall  willfully 
do  or  cause  to  be  done,  or  shall  willingly  suffer  or  permit  to  be  done,  any  act,  matter, 
or  thing  in  this  act  prohibited  or  declared  to  be  unlawful,  or  who  shall  aid  or  abet 
therein,  or  shall  willfully  omit  or  fail  to  do  any  act,  matter,  or  thing  in  this  act 
required  to  be  done,  or  shall  cause  or  willingly  suffer  or  permit  any  act,  matter,  or 
thing  so  directed  or  required  by  this  act  to  be  done  not  to  be  so  done,  or  shall  aid  or 
abet  any  such  omission  or  failure,  or  shall  be  guilty  of  any  infraction  of  this  act,  or 
shall  aid  or  abet  therein,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon 
conviction  thereof  in  any  district  court  of  the  United  States  within  the  jurisdiction  of 
which  such  offense  was  committed,  be  subject  to  a  fine  of  not  to  exceed  five  thousand 
dollars  for  each  offense."     [B4  Stat  L.  S8B.] 

By  an  Act  of  March  2,  1889,  ch.  382,  §  2,  25  Stat  L.  857,  the  original  section  was 
re-enacted,  and  there  were  added  thereto  the  following  provisions : 

"  Provided,  That  if  the  offense  for  which  any  person  shall  be  convicted  as  aforesaid 
shall  be  an  unlawful  discrimination  in  rates,  fares,  or  charges,  for  the  transportation 
of  passengers  or  property,  such  person  shall,  in  addition  to  the  fine  hereinbefore  pro- 
vided for,  be  liable  to  imprisonment  in  the  penitentiary  for  a  term  of  not  esoeeding 
two  years,  or  both  such  fine  and  imprisonment,  in  the  mscretion  of  the  court. 

"Any  common  carrier  subject  to  the  provisions  of  tUs  act,  or,  whenever  such  common 
carrier  is  a  corporation,  any  officer  or  agent  thereof,  or  any  person  acting  for  or 
employed  by  such  corporation,  who,  by  means  of  false  billing,  false  classification,  false 
weighing,  or  false  report  of  weight,  or  by  any  other  device  or  means,  shall  knowingly 
and  wiUfuUy  assist,  or  shall  willingly  suffer  or  permit,  any  person  or  persons  to 
obtain  transportation  for  property  at  less  than  the  regular  rates  then  established  and  < 
in  force  on  the  line  of  transportation  of  such  common  carrier,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any  court  of  the  United  States 
of  competent  jurisdiction  within  the  district  in  which  such  offense  was  committed,  be 
subject  to  a  £ne  of  not  exceeding  five  thousand  dollars,  or  imprisonment  in  the  peni- 
tentiary for  a  term  of  not  exceedmg  two  years,  or  both,  in  the  discretion  of  the  court, 
for  each  offense. 

''Any  person  and  any  officer  or  agent  of  any  corporation  or  company  who  diall 
deliver  property  for  transportation  to  any  common  carrier,  subject  to  the  provisions 
of  this  act,  or  for  whom  as  consignor  or  consignee  any  such  carrier  shall  transport 
property,  who  shall  knowinffly  and  willfully,  by  false  billing,  false  classification,  false 
weighing,  false  representation  of  the  contends  of  the  ps^age,  or  false  report  of 
weight,  or  by  any  other  device  or  means,  whether  with  or  witibout  the  consent  or 
connivance  of  the  carrier,  its  agent  or  agents,  obtain  transportation  for  such  property 
at  less  than  the  regular  rates  then  established  and  in  force  on  the  line  of  transporta- 
tion, shall  be  deemed  guilty  of  fraud,  whidi  is  hereby  declared  to  be  a  misdemeanor, 
and  shall,  upon  conviction  thereof  in  any  court  of  the  United  States  of  competent  juris- 
diction within  the  district  in  which  such  offense  was  committed,  be  subject  for  each 
offense  to  a  fine  of  not  exceedinff  five  thousand  dollars  or  imprisonment  in  the  peni- 
tentiary for  a  term  of  not  exceeding  two  years,  or  both,  in  the  discretion  of  the  court. 

"  If  any  such  person,  or  any  officer  or  agent  of  any  such  corporation  or  company, 
shall,  by  payment  of  money  or  other  thing  of  value,  solicitation,  or  otherwise,  induce 
any  common  carrier  subject  to  the  provisions  of  this  act,  or  any  of  its  officers  or 
agents,  to  discriminate  unjustly  in  his,  its,  or  their  favor  as  against  any  other  con- 
signor or  consignee  in  the  transportation  of  property,  or  shall  aid  or  abet  any  common 
carrier  in  any  such  unjust  discrimination,  such  person,  or  such  officer  or  agent  of  such 
corporation  or  company,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon 
conviction  thereof  in  any  court  of  the  United  States  of  competent  jurisdiction  within 
the  district  in  which  sudi  offense  was  committed,  be  subject  to  a  fine  of  not  exceeding 
five  thousand  dollars,  or  imprisonment  in  the  penitentiary  for  a  term  of  not  exceeding 
two  years,  or  both,  in  the  discretion  of  the  court,  for  each  offense;  and  such  person, 
corporation,  or  company  shall  also,  togetiier  with  said  common  carrier,  be  liable, 
jointly  or  severally,  m  an  action  on  the  case  to  be  brought  by  any  consignor  or  con- 
signee discriminated  against  in  any  court  of  the  United  States  of  competent  jurisdiction 
for  all  damages  caused  by  or  resulting  therefrom."    [25  8tai,  L.  857.] 

By  the  Act  of  June  18,  1910,  ch.  309,  |  10,  it  was  again  amended  to  read  as  given  in 
the  text. 
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1.  PerBons  a^eeted,  443. 

2.  Grounds  of  liability,  443. 

3.  Series  of  acts  as  one  offense,  443. 

4.  Intent,  443. 

5.  Indictment,  443. 

6.  Burden  of  proof,  444. 
II.  Paragraph  [B],  444. 

III.  Paragraph  [C],  445. 

1.  In  general,  445. 

2.  State  statute,  445. 

8.  Elements  of  offense,  445« 

4.  Venue,  446. 

6.  Violation  of  statute  as  defense 

to  action  for  damages,  447. 
6.  (Conspiracy  to  procure,  447. 

I.  Pabaobaph  [A] 
1.  Persona  Affected 

Carrier. —  In  an  earlj  case  it  was  held 
that  "  corporations  actmg  as  common  car- 
riers between  states  are  not  liable  crim- 
inally for  violations  of  the  Interstate 
Ck>mmerce  Act,  nor  are  they  exposed  to  its 
penalties  and  forfeitures.  For  some  rea- 
son, satisfactory  to  Congress,  only  the 
officers  of  such  corporations  and  shippers 
may  be  punished  for  violating  the  stat- 
ute."   In  re  Peasley,  (1800)  44  Fed.  271. 

A  joint  stock  company  engaged  in  the 
express  business  is  subject  to  the  provi- 
sions of  this  section.  U.  S.  v.  American 
Express  Co.,  (W.  D.  N.  Y.  1912)  199  Fed. 
321. 

Receiver^ — A  receiver  is  not  a  "party 
to  any  joint  tariff,"  merely  because,  be- 
fore his  appointment,  the  company  had 
become  a  party  to  a  joint  tariff.  Hence 
the  receiver  is  not  criminally  liable  for 
departing  from  the  tariff  of  joint  rates 
previously  fixed.  U.  S.  v.  De  Coursey, 
(1897)  82  Fed.  302. 

Officers  and  agents. —  The  agent  of  a 
railroad,  who  merely  collects  freights,  and 
has  nothing  to  do  with  fixing  them,  is  not 
indictable,  under  the  Interstate  Commerce 
Act,  for  collecting  a  greater  rate  for  a 
shorter  than  for  a  longer  haul,  etc.  U.  S. 
V.  Mellen,  (1892)  63  Fed.  229. 

Third  pe]:son8. — A  combination  or  con- 
spiracy to  induce  or  procure  the  officers, 
servants,  and  agents  of  an  interstate  car- 
rier to  violate  the  Act  is  a  criminal  con- 
spiracy within  the  meaning  of  R.  S.  sec. 
5440  (embodied  in  Penal  Laws,  sec.  30, 
and  repealed  by  sec.  341  thereof;  see 
Penal  Laws).  Toledo,  etc.,  R.  Co.  v. 
Pennsylvania  Co.,  (1893)  64  Fed.  730; 
Waterhouse  v.  Comer,  (1893)  55  Fed. 
150;  U.  S.  V.  Howell,  (1892)   56  Fed.  21. 

2.  Chrounda  of  LidbiUiy 

Failure  to  publish  rates. —  The  penalty 
for  failure  on  the  part  of  any  carrier  to 
publish  and  file  its  rates  is  as  severe  as 
the  penalty  for  failure  strictly  to  observe 
such  rates  after  filing.  U.  S.  v,  Illinois 
Terminal  R.  Co.,  (1909)    168  Fed.  546. 

Charging  other  than  schedule  rates. — 
It  is  a  misdemeanor  for  an  interstate  car- 


rier, by  means  of  a  rebate  or  other  similar 
device,  to  charge  different  rates  from  those 
fixed  in  its  sciiedule.  U.  S.  v.  Michigan 
Cent.  R.  Co.,  (1890)  43  Fed.  26. 

3.  Series  of  Acts  as  One  Offense 
Series  of  acts  as  one  offense. —  "Where 
a  series  of  acts,  otherwise  lawful,  are 
made  unlawful  by  a  single  subsequent 
transaction,  the  ^government  may  elect  to 
treat  the  whole  series  as  one  transaction. 
Anv  other  rule  would  put  it  in  the  power 
of  the  carrier,  by  the  payment  of  a  single 
gross  rebate,  to  make  it  impossible  to 
point  out  any  single  shipment  to  which 
the  rebate  was  applicable,  and  thereby 
make  a  prosecution  impossible."  U.  S.  v. 
Hanley,  (1896)  71  Fed.  675. 

4.  Intent 

Knowledge  is  essential  to  criminal  lia- 
bility under  this  paragraph.  U.  S.  v. 
Michigan  Cent  R.  Co.,  (1890)  43  Fed.  26. 

A  violation  of  this  section,  providing 
that  if  a  carrier  wilfully  violates  any  pro- 
visions of  this  Act  it  shall  be  liable  for 
penalty,  is  not  made  out  by  proof  of  an 
overcharge  due  to  accident  or  mistake, 
but  is  only  established  by  evidence  of  a 
wilful  act  or  omission.  U.  S.  v,  Texas, 
etc.,  R.  Co.,  (1911)  185  Fed.  820. 

6.  Indictment 

Unjust  discrimination  under  section  a. — 
An  indictment  is  sufficient  when  it  alleges 
fully  the  circumstances  and  conditions  of 
a  service  rendered  one  person,  and  then 
alleges  generally,  in  the  language  of  the 
statute,  that  such  service  was  for  a  less 
compensation  than  was  received  from  an- 
other person  for  ''a  like  and  contempo- 
raneous service  in  the  transportation  of 
a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions." 
U.  S.  !?.  De  Coursey,  (1897)  82  Fed.  302. 

An  indictment  merely  alleging  that  a 
carrier  gave  a  rebate  to  one  shipper 
without  stating  any  instance  in  which  the 
carrier  refused  a  like  rebate  to  any  other 
shipper  is  fatally  defective,  as  not  show- 
ing any  discrimination.  U.  S.  v.  Hanley, 
(1896)  71  Fed,  672. 

The  indictment  need  not  aver  by  what 
particular  devices,  if  any,  the  discrimina- 
tion was  accomplished*  U.  S.  v.  Tozer, 
(1889)  37  Fed.  635. 

An  indictment  against  an  interstate 
carrier  for  discrimination,  alleging  that, 
under  a  common  arrangement  between  the 
connecting  carriers,  the  commodity  which 
was  contained  in  tank  cars  was  trans- 
ported without  stoppage  or  interruption 
and  was  accompanied  by  written  shipping 
order,  waybills,  and  transfer  slips  indi- 
cating a  through  transportation,  the  rate 
and  place  of  destination  was  held  suffi- 
cientfy  to  allege  prima  fa^de  a  common 
arrangement  between  the  carriers  for  a 
through  shipment.  U.  S.  t?.  Pennsylvania 
R.  Co.,  (1907)   153  Fed.  625. 
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Undue  preference  under  section  3. — ^An 
indictment  alleging  anly  the  issue  of  a  free 
pasSj  but  not  alleging  any  use  of  the  pass, 
or  of  transportation  under  it,  is  fatally 
defective  in  substance,  and  therefore  not 
a  sufficient  basis  for  removal  under  R.  S. 
sec.  1014  (see  Csiminal  Law,  vol.  2,  p. 
654).  In  re  Huntington,  (1895)  68  Fed. 
881. 

An  indictment  against- a  railroad  com- 
pany based  upon  section  3  {supra,  p.  379), 
which  charges  generally  that  the  defendant 
did  knowingly  and  unlawfully  grant,  give, 
and  practice  an  unreasonable  and  unjust 
discrimination  in  respect  to  the  trans- 
portation of  property  in  interstate  com- 
merce, by  failing  and  refusing  to  erant, 
give,  and  furnish  to  a  particular  coal  com- 
panv  its  proper  and  rightful  share  and 
quota  of  cars  and  motive  power,  which  it 
was  justly  and  of  right  entitled  to  receive 
from  said  defendant,  and  by  granting,  giv- 
ing, and  furnishing  to  certain  other  coal 
companies  and  other  persons,  firms,  and 
corporations  more  than  their  respective 
shares  and  quota  of  cars  and  motive 
power,  to  the  undue  and  unreasonable 
prejudice  and  disadvantage  of  the  first- 
named  company,  does  not  allege  a  viola- 
tion of  that  part  of  the  section  relating  to 
the  giving  of  an  undue  or  unreasonable 
preference  or  advantage  to  any  particular 
person,  compan^^,  or  locality,  or  to  any 
particular  description  of  traffic,  nor  does 
it  sufficiently  charge  that  defendant  sub- 
jected any  particular  company  or  any 
particular  description  of  traffic  to  any 
undue  or  unreasonable  prejudice  or  dis- 
advantage, where  it  alleges  no  facts  show- 
ing the  rightful  share  or  quota  of  cars  and 
motive  power  to  which  me  coal  company 
charged  to  have  been  so  prejudiced  was 
entitled,  or  that  such  company  at  the 
time  charged  was  prepared  to  make  ship- 
ments and  tendereii  xhe  same  and  maae 
demand  for  cars  and  motive  power  for 
their  transportation  in  interstate  com- 
merce. U.  S.  V.  Baltimore,  etc.,  R.  Co., 
(1907)   163  Fed.  997. 

Charging  less  than  schedule  rates  under 
section  6. — ^An  indictment  for  unlawfully 
paying  a  shipper  a  rebate  need  not  allege 
the  dates  when  shipments  were  made,  nor 
that  at  the  time  of  shipment  the  de- 
fendants intended  to  charge  less  than 
schedule  rates.  U.  S.  t\  Hanley,  (1896) 
71  Fed.  672. 

Where  in  a  prosecution  against  a  car- 
rier for  discrimination  in  violation  of  the 
interstate  commerce  law,  the  indictment 
alleged  that  a  common  arrangement 
existed  between  defendant  and  three  other 
connecting  carriers  named  for  a  continu- 
ous forwarding  of  property,  in  interstate 
commerce,  between  two  specified  points, 
and  that  defendant  kept  open  for  public 
inspection  its  printed  tariff  of  rates,  and 
filed  the  same  as  required  by  law,  with 
the  allegation  that  the  shipment  in  ques- 
tion was  accompanied  by  written  shipping 


order,  waybills,  and  transfer  slips  show- 
ing a  continuous  shipment  between  such 
points,  it  was  held  that  it  sufficiently 
charged  the  establishment  of  a  joint  tariff 
of  rates  for  the  commodity  in  question, 
without  alleging  that  all  the  connecting 
carriers  concurred  in  such  joint  rate,  or 
that  it  was  filed  with  the  Interstate  Com- 
merce Commission  by  their  joint  action. 
U.  S.  V.  Pennsylvania  R.  Co.,  (1907)  153 
Fed.  625. 

An  indictment  charging  shippers  with 
receiving  a  concession,  in  that  they  ac- 
cepted transportation  of  certain  freight  at 
a  less  rate  tnan  that  filed  with  the  Inter- 
state Commerce  Commission,  but  which 
failed  to  charge  that  the  higher  rate  so 
filed  had  been  and  was  posted  as  required, 
was  held  to  be  fatally  defective.  U.  6.  o. 
Miller,  (1911)   187  Fed.  375. 

6.  Burden  of  Proof 

In  a  prosecution  of  an  interstate  car- 
rier for  charging  a  less  rate  for  the  trans- 
portation of  petroleum  between  two 
special  termini  in  different  states  than 
that  scheduled  in  a  filed  joint  tariff,  in 
violation  of  section  6  {supra,  p.  406),  the 
burden  is  on  the  government  to  show  a 
common  arrangement  for  a  continuous  car- 
riage between  the  points  mentioned  in  the 
filed  joint  tariff.  U.  S.  t?.  Pennsylvania  R. 
Co.,  (1907)  163  Fed.  625. 

II.  Paraqbafh  ('B] 

Paying  or  receiving  rebates  is  not  an 
offense  under  the  clause  in  respect  to  false 
billing,  classification,  weighing,  etc.  U.  8. 
f.  Hanley,  (1896)  71  Fed.  672,  wherein 
the  court  said:  "This  provision  of  the 
act  is  to  cover  features  of  misconduct 
such  as  may  be  regarded  as  subordinate 
and  incidental  to  the  enforcement  of  its 
main  provisions.  The  rates  for  the  trans- 
portation of  traffic  are  necessarily  varied 
by  considerations  of  bulk,  weight,  value, 
perishableness,  etc.,  and  thus  is  neces- 
sitated the  classification  of  traffic  for  the 
purposes  of  the  schedule.  The  carrier 
might,  by  false  billing,  false  classification, 
false  weighing,  or  other  device,  easily 
evade  the  letter  of  the  main  offenses, 
while,  nevertheless,  directly  bringing 
about  an  unjust  discrimination  between 
shippers.  The  attention  of  the  Act  was 
therefore  directed  to  these  covert  side 
methods,  wherebv  it  was  made  unlawful 
for  the  carrier,  by  means  of  false  classi- 
fication, false  weighing,  or  false  report  of 
weight,  or  by  any  other  device  or  means, 
to  knowingly  and  wilfully  assist,  or 
suffer,  or  permit  any  person  to  obtain 
transportation  at  less  than  the  regular 
rates.  ...  I  am  clearly  of  the  opinion 
that  tliis  provision  of  the  Act  was  not 
intended  to  cover  such  means  of  evasion 
as  rebates,  drawbacks,  or  special  rates. 
These  methods  of  unjust  discrimination, 
or  of  variation  from  the  established  rates, 
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aro  fully  corered  in  the  main  proyisions 
of  the  Act.  If  their  denouncement  had 
been  intended  to  be  repeated  in  the  pro- 
vision under  consideration,  apt  language 
to  that  effect  would,  undoubtedly,  have 
been  inserted.  With  rebates,  drawbacks, 
and  special  rates  in  mind,  as  the  chief 
artifices  commonly  used  to  compass  un- 
just discrimination,  the  legislature  would 
scarcely  have  drawn  a  proviso,  intended 
to  meet  such  artifices,  but  wholly  omitting 
them  by  name,  while  specifically  detailing 
the  others  in  mind,  "the  rule  is  too  weU 
settled  to  be  open  now  to  debate  that 
where  a  criminal  statute  specifically 
points  Ofut  certain  acts  forbidden,  supple- 
menting them  with  a  catch-all  conclusion, 
the  ofi'enses  intended  to  be  included  in  the 
catch-all  provision  are  such  only  as  grow 
out  of,  or  are  akin  to,  the  acts  specified." 

ni.    Pasagbafh  [0] 
1.  Jn  General 

This  statutory  provision  is  not  designed 
especially  to  protect  the  property  rights 
of  the  carrier,  for  the  offense  is  made 
equally  punishable  whether  committed 
with  or  without  the  consent  or  con- 
nivance of  the  carrier.  It  originated  in 
the  1889  amendment  of  the  Act  to  regu- 
late commerce  (March  2,  1889,  ch.  382) 
and  is  but  one  of  many  provisions  enacted 
b^  Congress  with  the  object  of  preventing 
discriminations  and  favoritism  as  between 
shippers  by  re<]uiring  the  publication  of 
tariffs  and  prohibiting  any  departure  from 
them.  The  prohibition  of  the  original 
Act  of  Feb.  4,  1887,  ch.  104,  sections  2,  3, 
6  and  10,  were  addressed  to  the  carrier 
alone.  The  1889  amendment  brought 
shipper  and  consignee  within  the  scope  of 
the  law,  both  by  enacting  that  false  bill- 
ing, etc.,  should  be  punished  criminally, 
and  by  providing  similar  punishment  for 
inducing  discriminations  by  the  payment 
of  money  or  other  thing  of  value,  solicita- 
tion or  other^^nse.  The  June  18,  1910,  ch. 
309,  section  10  amendment,  extended  the 
range  of  the  prohibition  to  certain  other 
fraudulent  practices  by  consignors  and 
consignees  committed  for  like  purposes. 
U.  S.  V.  Union  Mfg.  Co.,  (1916)  240  U.  S. 
605,  36  8.  C?t.  420,  60  U.  S.  (L.  ed.)   822. 

There  was  no  penalty  that  was  ap- 
plicable to  the  Act  of  the  shipper  until 
the  amendment  of  March  2,  1889.  U.  S. 
«.  Howell,   (1892)   66  Fed.  24. 

"  The  Interstate  Commerce  Act  in  none 
of  its  provisions  makes  the  favored 
shipper  a  criminal,  except  as  he  may,  by 
the  payment  of  money,  solicitation,  or 
otherwise,  induce  the  carrier,  or  any  of 
its  officers  or  agents,  to  discriminate  un- 
justly in  his  favor  as  against  any  other 
consignor  or  consignee  in  the  transporta- 
tion of 'property.  The  penalties  of  the 
statute  for  unjust  discrimination,  as  also 
the  penalties  for  variation  from  the 
schedule  rates,  otherwise  run  against  the 


carrier  and  his  agents  and  officers  alone." 
U.  S.  V.  Hanley,  (1896)  71  Fed.  677. 

2.  State  Statute 

A  state  statute  which  is  practically 
identical  with  the  third  paragraph  of  this 
section,  except  that  the  punishment  pre- 
scribed by  it  is  less  severe  than  that  im- 
posed by  the  federal  law,  is  not  uncon- 
stitutional as  in  conflict  with  the  federal 
law.  Adams  Express  Co.  17.  Charlottes- 
ville Woolen  Mills,  (1908)  109  Va.  1,  63 
o.  £.  8. 

3.  Elements  of  Offense 

In  general. —  *'  To  oonstitute  the  offense 
there  must  be,  first,  a  wilfully  false  bill- 
ing, classification,  or  misrepresentation  of 
the  character  of  the  proi>erty  to  be 
shipped;  second,  the  obtaining  by  that 
means  of  a  lower  rate  of  transportation 
than  the  regular  rate;  and,  third,  either 
the  delivery  of  the  property  to  the  com- 
mon carrier  for  transportation,  or  its 
actual  transportation  by  it/'  In  re  Belk- 
nap, (1899)  96  Fed.  614.  See  also  gen- 
erally, U.  S.  V.  Morsman  (1890)  42  Fed. 
448.- 

In  denouncing  as  criminal  "  false  bill- 
ing,  false   classification,    false   weighing, 
false  representation  of  the  contents  of  the 
package  or  the  substance  of  the  property, 
false  report  of  weight,  false  statement  or 
other  device  or  means  "  employed  in  order 
to  "  obtain  or  attempt  to  obtain  trans- 
portation for  such  property  at  less  than 
the  regular  rates  established,"  the  law- 
maker regarded  not  merely  the  physical 
transportation   of   the   property   but  the 
entire  transportation  through  which  con-< 
signor  or  consignee  might  seek  to  evade 
the  policy  of  the  Act  to  subject  all  inter- 
state   shipments    to    uniform    rates    of 
charge  prescribed  in  published  tariffs.    In 
a  case  where  for  any  reason  the  payment 
of  the  freight  is  not  made  prior  to  the 
delivery  of  the  goods  to  the  consignee  but 
remains  to  be   afterwards   adjusted,   the 
effort   to   obtain   an   advantage   not  per- 
mitted by  the  schedules  may  still  be  ex- 
erted through  fraudulent  representations 
influencing  the  adjustment  of  the  freight, 
with  precisely  the  same  effect  as  if  the 
representations  had  preceded  delivery  of 
the   goods.     When   this   is   accomplished, 
there  is  a  fraudulent  obtaining  of  trans- 
portation at  less  than  the  established  rate, 
within  the  meaning  of  the  prohibition.    U. 
S.  t?.  Union  Mfg.  Co.,    (1916)    240  U.   S. 
605,  36  S.  Ct.  420,  60  U.  S.  (L.  ed.)  822. 
Intent. — Under  section  6  («Mpra,  p.  406), 
requiring  interstate  carriers  to  publish  a 
schedule  of  freight  rates  and  make  their 
charges    accordingly,    and    this    section, 
making  it  a  fraud  for  a  shipper  to  ob- 
tain    a     preference     in     freight     rates 
])y    knowingly    making    a    shipment    un- 
der   a    false    billing,    etc.,    a    contention 
that   a    shipper,     innocent   at   the   time, 
and    Ignorant    of    any    classification    or 
difference   in    rate,   who   shipped   a   race 


446 


4  FED.  STAT.  ANN.  (2d  Ed.) 


horse  and  paid  the  freig^ht  charged  by  the 
af^ent  without  being  informed  of  the  valua- 
tion made,  is  guilty  of  an  offense  under 
the  statute,  b^ause  he  sues  for  injuries 
to  the  horse  and  sedcs  to  recover  the  true 
value  of  the  horse  r^ardless  of  the  rat- 
ing, is  self-refutatory.  Nor  under  such 
fact  can  a  contention  be  sustained  that 
recovery  is  forbidden  by  the  statute  of 
1906,  tfecause  indirectly  giving  a  prefer- 
ence in  rating  forbidden  by  the  law.  Kis- 
senger  v.  Fitzgerald,  (1910)  152  N.  0. 
247,  67  S.  E.  588. 

What  constitutes  misrepresentation.— 
In  a  prosecution  under  this  paragraph  for 
obtaining  lower  rates  than  the  legal  rate 
for  the  transportation  of  salt  in  bags,  it 
appeared  that  the  description  of  the  salt 
in  the  shipping  order  was  "  coarse  salt " 
with  the  words  "  rate  10  cents,"  when  the 
true  description  would  have  been  "  coarse 
salt  in  sacks,  rate  14  cents,"  and  the 
court,  on  the  question  whether  this  was 
a  false  representation  within  the  meaning 
of  the  statute,  said :  ''  It  is  doubtless  true 
that  ordinarily  a  misrepresentation  must 
consist  of  an  assertion  or  statement  such 
as  misleads  another  to  his  injury,  as  dis- 
tinguished from  an  assertion  or  statement 
which  obviousl^r  is  the  expression  of  an 
opinion,  yet  it  is  well  settled  law  that  a 
misrepresentation  by  reason  of  which  in- 
jury results  may  consist  of  concealment  of 
truth  as  well  as  of  positive  falsification. 
If  the  defendants  have  intentionally  con- 
cealed or  suppressed  in  their  shipping 
order  a  materisl  statement  necessary  to 
the  transportation,  and  if  the  carrier  re- 
lied thereon,  presuming  that  the  facts  were 
not  different  than  as  stated,  and  acted 
accordingly  by  charging  a  lower  rate  for 
transporting  the  commodity  than  it  would 
have  charged  if  nothine  had  been  con- 
cealed or  suppressed  in  the  shipping  docu- 
ments, then  tnere  is  thought  to  nave  been 
as  much  a  fraud  or  misrepresentation  as 
if  the  misrepresentation  had  been  of  an 
affirmative  character.  Knowledge  by  the 
carrier  of  the  precise  legal  rate  is  unim- 
portant, if  in  applying  the  rate  the  in- 
formation impart^  to  it  by  the  shipping 
order  as  to  the  character  of  the  commodity 
was  relied  upon."  U.  S.  v.  Sterling  Salt 
Co.,  (W.  D.  N.  Y.  1912)  200  Fed.  693. 

Sufficiency  of  indictment. — ^As  to  the 
sufficiency  of  an  indictment  under  this 
paragraph,  see  U.  S.  f?.  Sterling  Salt  Co., 
(W.  D.  N.  Y.  1912)  200  Fed.  693. 

Sufficiency  of  evidence. —  In  Montpelier, 
etc.,  R.  Co.  V.  U.  S.,  (C.  C.  A.  1911)  187 
Fed.  271,  109  C.  C.  A.  532,  it  appeared 
that  the  defendant  operated  a  line  of  rail- 
road from  Montpelier  to  Wells  River,  in 
Vermont,  a  distance  of  thirty-nine  miles. 
By  a  joint  tariff,  to  which  it  was  a  party, 
the  rate  on  coal  from  a  point  in  Pennayi- 
vania  to  Montpelier  was  fixed  at  $3.55 
per  ton,  and  to  all  other  points  on  its  line 
at  $3.80,  of  which  it  received  75  cents  as 
its  share.    The  published  rules  also  pro- 


vided that,  where  the  point  of  destination 
of  a  shipment  was  between  any  two  points 
named  m  the  schedules,  the  rate  uiould 
be  the  same  as  to  the  next  more  distant 
point  named.  It  was  held  that  the  tariff 
rate  to  Montpelier  should  be  construed  as 
applying  to  the  station  in  that  city,  and 
that  where  the  defendant  received  coal  fur 
its  own  use,  which  it  received  at  such  sta- 
tion and  hauled  over  its  own  line  to  a 
chute  between  that  and  the  next  station, 
although  within  the  limits  of  the  city,  the 
fact  that  it  had  the  coal  billed  at  the 
$3.80  rate  and  took  its  divisional  share 
thereof  did  not  render  it  subject  to  prose- 
cution for  receiving  a  rebate,  in  violation 
of  Interstate  Commerce  Act. 

4.  Venue 

An  offense  against  the  consignor  of 
goods  for  obtaining  transportation  at  less 
than  regular  rates  by  means  of  false  bill- 
ing or  weighing,  or  false  representations, 
etc.,  is  complete  at  the  place  where  such 
act  was  committed,  the  goods  delivered 
for  transportation,  and  uie  illegal  rate 
secured.  Hence  such  offenses  can  be 
prosecuted  only  in  that  district.  In  re 
Belknap,  (1899)  96  Fed.  614;  Davis  v. 
U.  S.,  (C.  C.  A.  1900)  104  Fed.  136,  43 
C.  C.  A.  448. 

An  offense  against  the  consi^ee,  how- 
ever, for  fraud  in  the  liquidation  of  the 
amoimt  payable  for  freight  at  its  destina- 
tion should  be  prosecuted  in  the  district 
where  the  goods  were  delivered  by  the  car- 
rier and  not  in  that  where  they  were  re- 
ceived for  transportation.  U.  S.  v.  Union 
Mfg.  Co.,  (1916)  240  U.  S.  605,  36  S.  Ct. 
420,  60  U.  S.  (L.  ed.)  822,  wherein  the 
court  said :  "  In  our  opinion  the  court 
below  misapplied  the  decision  in  Davis  v. 
U.  8.,  [C.  C.  A.  6th  Cir.  1900]  104  Fed. 
136  [43  C.  C.  A.  448].  In  that  case, 
which  arose  under  the  Act  as  it  stood  be- 
fore the  amendment  of  1910  (March  2, 
1889,  ch.  382,  25  Stat  855;  1  Supp.  Rev. 
Stat.  687),  the  circumstances  were  very 
different  from  those  now  presented.  The 
acts  charged  were  misrepresentations  by 
false  billing  and  classification  of  certain 
property  delivered  by  defendants  to  the 
railway  company  at  Cincinnati,  Ohio,  for 
transportation  thence  to  Dallas,  Texas. 
The  contract  of  carriage  was  made  at  Cin- 
cinnati, where  defendants  resided  and  car- 
ried on  business,  and  the  bill  of  excep- 
tions showed  that  every  thing  connected 
with  the  shipment  of  the  goods  except  the 
carriage  and  delivery  took  place  in  Cin- 
cinnatt.  The  court  said  (p.  139):  'We 
think  that  false  billing  or  other  misrepre- 
sentation of  the  goods  as  stated  in  the 
Act,  which  results  in  their  being  received 
by  the  carrier  under  a  contract  of  car- 
riage thus  fraudulently  obtained,  is  the 
obtaining  of  transportation  within  the 
meaning  of  the  statute.  Then  the  fraud- 
ulent conduct  of  the  shipper  has  borne  its 
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fruit,  and  every  act  and  intent  which  con- 
stitutes the  offense  is  complete.'     It  was 
accordingly  held  that  the  offense  was  in- 
dictable in  the  Southern  District  of  Ohio, 
and  not  in  the  Northern  District  of  Texas 
within  which  was  the  destination  of  the 
goods.     We  are  not  called  upon  to  either 
concede  or  question  the  propriety  of  this 
decision  upon  the  facts  th&t  were  there 
presented.    General  expressions  contained 
in  the  opinion  are  of  course  to  be  inter- 
preted in  the  light  of  those  facta.     An- 
other case  of  the  same  kind  is  Jn  re  Belk- 
nap, [D.  C.  Ky.  1899]  96  Fed.  614.    These 
eases  are  not  in  point  with  the  present. 
In  each  of  them  the  fraud  waa  that  of  the 
consignor.    Here  it  is  the  consignee  and 
its  agent  against  whom  fraud  is  charged. 
(The  fact  that  the  consignee  was  also  tilie 
consignor  is  of  no  significance,  since  the 
fraud  aU^ed  was  in  what  it  did  as  con- 
signee.)    There  the  fraud  inhered  in  the 
making  of  the  contract  of  carriage;  here 
it  had  to  do  with  the  liquidation  of  the 
amoimt  payable  for   freight   at  destina- 
tion.   The  Act,  'by  its  very  terms,  applies 
to  consignees  as  well  as  to  consignors. 
Bnt  as  it  applies  only  to  interstate  trans- 
portation, the  consignee  is  normally  a  resi- 
dent of  a  different  state,  and  therefore  of 
a  different  district,  from  that  where  the 
goods  are  billed  by  the  shipper  and  the 
delivery  for  transportation  takes   place. 
To  say,  therefore,  that  the  Act  contem- 
plates an  indictment  only  in  the  district 
where  the  goods  are  billed  by  the  shipper 
is  in  effect  to  say  that  in  most  cases  the 
consignee  either  may  not  be  indicted  at 
all  or  else  must  be  indicted  in  a  district 
of  which  he  is  not  a  resident,  and  which 
in   maxnr  instances  he  may   never   have 
visited.** 

The  signing  of  a  'Mine  voucher''  by  a 
freight  claim  agent  in  the  third  circuit, 
relating  to  the  payment  of  freight  in  the 
eighth  circuit,  if  an  offense  punishable 
under  section  10  of  the  Interstate  Com- 
merce Act,  is  not  begun  in  one  judicial 
circuit  and  completed  in  another,  within 
the  meaning  of  R.  S.  sec  731  (incorpo- 
rated in  Judicial  Code,  sec.  42,  and  re- 
pealed by  sec  297  thereof;  see  JuDid- 
abt),  and  is  therefore  not  cognieable  in 
a  district  in  the  eighth  circuit  U.  S.  v. 
Fowkes,  (C.  C.  A.  1892)  63  Fed.  13,  3 
U.  S.  App.  247,  3  C.  C.  A.  394,  diatin' 
guishing  In  re  Palliser,  (1890)  136  U.  S. 
267,  10  a  Ct.  1034,  34  U.  8.  (L.  ed.)  614, 
and  Horner  f>,  U.  S.,  (1892)  143  U.  8.  207, 
12  S.  Ct  407,  36  U.  8.  (L.  ed.)  126. 


5.  Violation  of  Statute  <m  Defense  to 
Action  for  Damages 

Where  a  shipper  was  asked,  and  wil- 
fully refused,  to  give  the  value  of  pack- 
ages, the  value  of  each  of  which  exceeded 
fifty  dollars,  offered  for  interstate  express 
shipment,-  knowing  that,  if  the  value  was 
disclosed,  the  shipments  could  be  trans- 
ported only  at  an  increased  rate  propor- 
tionate to  the  value  of  the  goods,  and  by 
such  refusal  obtained  a  lower  rate  than  he 
could  otherwise  have  obtained,  it  was  held 
that  such  conduct  constituted  a  violation 
of  the  Interstate  Commerce  Act,  which 
rendered  the  contract  unenforceable,  so 
that,  on  the  destruction  of  the  goods  in 
the  hands  of  the  carrier,  the  courts  would 
not  aid  the  shipper  to  recover  therefor. 
Ellison  n  Adams  Express  Co.,  (1910)  246 
lU.  410,  92  N.  E.  277,  L.  R.  A.  1915A  502. 

But  in  Adams  Express  Co.  v.  Green, 
(1911)  112  Va.  627,  72  8.  E.  102,  it  was 
held  that  this  paragraph  while  it  pro- 
hibited a  shipper  from  obtaining  the 
transportation  of  property  at  less  than 
the  regular  rates  then  established  and  in 
force  by  fraudulent  repreeentations  as  to 
the  value,  made  such  fraud  a  misde- 
meanor and  imposed  a  penalty  therefor, 
it  did  not  prevent  the  shipper  from  re- 
covering, if  the  goods  are  lost,  their  ap- 
parent value  according  to  the  fraudulent 
representations  made. 

In  Visanska  v.  Southern  Express  Co., 
(1911)  92  8.  C.  673,  76  8.  E.  962,  it  was 
held  that  this  paragraph  did  not  expressly 
prohibit  undervaluation  and  that  in  case 
of  the  loss  of  part  of  a  shipment  under- 
valued by  the  shipper  he  might  recover 
the  actual  value  of  the  lost  part  up  to 
the  value  placed  by  him  on  the  whole. 

6.  Conspvraoy  to  Procure 

To  support  a  conviction  under  R.  8. 
flee  6440  (onbodied  in  Penal  Laws,  sec 
36,  and  repealed  by  sec  341  thereof;  see 
Penal  Laws),  for  conspiracy  to  procure 
less  than  the  established  rates  by  means  of 
false  weighing  in  violation  of  the  above 
statute  the  jury  must  find  an  agreement 
or  combination  between  two  or  more  of 
the  defendants,  and  also,  as  an  overt  act, 
the  actual  false  weighing  of  the  goods. 
The  posting  of  achedules  as  required  by 
section  6  {supra,  p.  406),  is  not  not  neces- 
sary to  the  estabhshment  of  the  rate,  and 
where  the  rate  is  in  fact  established,  a 
conviction  for  conspiracy  to  procure  less 
than  the  eetabliehed  rate  may  be  sup- 
ported although  the  rate  was  not  posted. 
U.  8.  t^.  Howdl,  (1892)  56  Fed.  22. 


Sec.  11.  [Interstate  commerce  commission  created  —  eligibility  and 
appointment  —  term  of  service,  etc.]  That  a  Commission  is  hereby  cre- 
ated and  established  to  be  known  as  the  Inter-State  Commerce  Commission, 
which  shall  be  composed  of  five  Commissioners,  who  shall  be  appointed  by 
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the  President,  by  and  with  the  advice  and  consent  of  the  Senate.  The  Com- 
missioners first  appointed  under  this  act  shall  continue  in  office  for  the 
term  of  two,  three,  four,  five,  and  six  years,  respectively,  from  the  first  day 
of  January,  anno  Domini  eighteen  hundred  and  eighty-seven,  the  term  of 
each  to  be  designated  by  the  President;  but  their  successors  shall  be 
appointed  for  terms  of  six  years,  except  that  any  person  chosen  to  fill  a 
vacancy  shall  be  appointed  only  for  the  unexpired  term  of  the  Commis- 
sioner whom  he  shall  succeed.  Any  Commissioner  may  be  removed  by  the 
President  for  inefficiency,  neglect  of  duty,  or  malfeasance  in  office.  Not 
more  than  three  of  the  Commissioners  shall  be  appointed  from  the  same 
political  party.  No  person  in  the  employ  of  or  holding  any  official  relation 
to  any  common  carrier  subject  to  the  provisions  of  this  act,  or  owning 
stock  or  bonds  thereof,  or  who  is  in  any  manner  pecuniarily  interested 
therein,  shall  enter  upon  the  duties  of  or  hold  such  office.  Said  Commis- 
sioners shall  not  engage  in  any  other  business,  vocation,  or  employment 
No  vacancy  in  the  Commission  shall  impair  the  right  of  the  remaining 
Commissioners  to  exercise  all  the  powers  of  the  Commission.  [24  Stat  L. 
383.] 

By  the  Act  of  June  20,  1006,  ch.  3501,  |  8,  there  was  added  to  this  Act  a  new  aection 
to  be  numbered  24  (infra,  p.  644)  which  made  different  provisions  as  to  the  ccwi- 
position  of  the  commission. 


Commission  as  body  corporate. —  The 
commission  is  a  body  corporate,  with 
power  to  sue  and  be  sued  in  the  federal 
courts.  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  162  U.  S. 
197,  16  S.  Ct.  666,  40  U.  S.  (L.  ed.) 
940,  citing  Interstate  Commerce  Commis- 
sion t?.  Baltimore,  etc.,  R.  Co.,  (1892)  145 
U.  S.  263,  36  U.  S.  (L.  ed.)  699,  and 
Interstate  Commerce  Commission  v» 
Atchison,  etc.,  R.  Co.,  (1893)  149  U.  S. 
264,  37  U.  S.  (L.  ed.)  727. 

Term  of  commissioners. —  In  an  early 
opinion  rendered  by  the  Attomey-Genersd 
it  was  held  that  nve  commissioners  first 
appointed  should  be  computed  from 
Jan.  1,  1887,  although  their  appointments 
were  made  March  22,  1887.  But  it  was 
also  held  that  they  were  entitled  to  draw 
pay  only  from  the  time  they  entered  upon 
the  discharge  of  their  duties  respectively. 
Interstate  Commerce  Commission,  (1887) 
19  Op.  Atty.-Gen.  47.  It  follows  that  the 
terms  of  their  successors  all  run  from 
January  first. 


Performance  of  duties  after  expiration 
of  term. — A  member  of  the  Interstate 
Commerce  Conunission  whose  term  of 
office,  as  fixed  by  law,  has  expired,  can- 
not tliereafter  lawfully  continue  to  act  as 
Euch  commissioner  and  perform  the  duties 
of  that  office.  (1905)  25  Op.  Atty.-Gen. 
332. 

Authority  of  state  to  establish  legnla- 
tions. —  The  mere  creation  of  the  Inter- 
state Commerce  Commission,  and  the 
grant  to  it  of  a  measure  of  control  over 
interstate  commerce,  does  not  of  itself, 
and  in  the  absence  of  specific  action  by 
the  commission  or  by  Congress  itself,  in- 
terfere with  the  authority  of  the  states 
to  establish  regulations  conducive  to  the 
welfare  and  convenience  of  their  citizens, 
even  though  interstate  commerce  be 
thereby  incidentallv  affected,  so  long  as 
it  be  not  directly  burdened  or  interbred 
with.  Missouri,  etc.,  R.  Co.  t;.  Harris, 
(1914)  234  U.  S.  412,  34  S.  Ct.  790,  58 
U.  S.  (L.  ed.)  1377,  L.  R.  A.  1915E  942. 


Sec.  12.  [Scope  of  commission  —  prosecution  of  proceedings  —  wit- 
nesses—  depositions.]  That  the  Commission  hereby  created  shall  have 
authority  to  inquire  into  the  management  of  the  business  of  all  com- 
mon carriers  subject  to  the  provisions  of  this  act,  and  shall  keep  itself 
informed  as  to  the  manner  and  method  in  which  the  same  is  conducted,  and 
shall  have  the  right  to  obtain  from  such  common  carriers  full  and  complete 
information  necessary  to  enable  the  Commission  to  perform  the  duties  and 
carry  out  the  objects  for  which  it  was  created;  and  the  Commission  is 
hereby  authorized  and  required  to  execute  and  enforce  the  provisions  of 
this  act;  and,  upon  the  request  of  the  Commission,  it  shall  be  the  duty 


INTERSTATE  COMMERCE  449 

of  any  district  attorney  of  the  United  States  to  whom  the  Commission  may 
apply  to  institute  in  the  proper  court  and  to  prosecute  under  the  direction 
of  the  Attorney-General  of  the  United  States  all  necessary  proceedings  for 
the  enforcement  of  the  provisions  of  this  act  and  for  the  punishment  of  all 
violations  thereof,  and  the  costs  and  expenses  of  such  prosecution  shall 
be  paid  out  of  the  appropriation  for  the  expenses  of  the  courts  of  the 
United  States; 

And  for  the  purposes  of  this  act  the  Commission  shall  have  power  to 
require,  by  subpoena,  the  attendance  and  testimony  of  witnesses  and  the 
production  of  all  books,  papers,  tariffs,  contracts,  agreements,  and  docu- 
ments relating  to  any  matter  under  investigation.  Such  attendance  of  wit- 
nesses, and  the  production  of  such  documentary  evidence,  may  be  required 
from  any  place  in  the  United  States,  at  any  designated  place  of  hearing. 
And  in  case  of  disobedience  to  a  subpoena  the  Commission,  or  any  party  to 
a  proceeding  before  the  Commission,  may  invoke  the  aid  of  any  court  of 
the  United  States  in  requiring  the  attendance  and  testimony  of  witnesses 
and  the  production  of  books,  papers,  and  documents  under  the  provisions 
of  this  section.  And  any  of  the  circuit  courts  of  the  United  States  within 
the  jurisdiction  of  which  such  inquiry  is  carried  on  may,  in  case  of  con- 
tumacy or  refusal  to  obey  a  subpoena  issued  to  any  common  carrier  subject 
to  the  provisions  of  this  act,  or  other  person,  issue  an  order  requiring  such 
common  carrier  or  other  person  to  appear  before  said  Commission  (and 
produce  books  and  papers  if  so  ordered)  and  give  evidence  touching  the 
matter  in  question;  and  any  failure  to  obey  such  order  of  the  court  may 
be  pnnished  by  such  court  as  a  contempt  thereof.  [The  claim  that  any 
such  testimony  or  evidence  may  tend  to  criminate  the  person  giving  such 
evidence  shall  not  excuse  such  witness  from  testifying;  but  such  evidence 
or  testimony  shall  not  be  used  against  such  person  on  the  trial  of  any 
criminal  proceeding.] 

The  testimony  of  any  witness  may  be  taken,  at  the  instance  of  a  party,  in 
any  proceeding  or  investigation  depending  before  the  Commission,  by 
deposition,  at  any  time  after  a  cause  or  proceeding  is  at  issue  on  petition 
and  answer.  The  Commission  may  also  order  testimony  to  be  taken  by 
deposition  in  any  proceeding  or  investigation  pending  before  it,  at  any 
stage  of  such  proceeding  or  investigation.  Such  depositions  may  be  taken 
before  any  judge  of  any  court  of  the  United  States,  or  any  commissioner 
of  a  circuit,  or  any  clerk  of  a  district  or  circuit  court,  or  any  chancellor, 
justice,  or  judge  of  a  supreme  or  superior  court,  mayor  or  chief  magistrate 
of  a  city,  judge  of  a  county  court,  or  court  of  common  pleas  of  any  of  the 
United  States,  or  any  notary  public,  not  being  of  counsel  or  attorney  to 
either  of  the  parties,  nor  interested  in  the  event  of  the  proceeding  or  inves- 
tigation. Reasonable  notice  must  first  be  given  in  writing  by  the  party  or 
his  attorney  proposing  to  take  such  deposition  to  the  opposite  party  or  his 
attorney  of  record,  as  either  may  be  nearest,  which  notice  shall  state  the 
name  of  the  witness  and  the  time  and  place  of  the  taking  of  his  deposition. 
Any  person  may  be  compelled  to  appear  and  depose,  and  to  produce  docu- 
mentary evidence,  in  the  same  manner  as  witnesses  may  be  compelled  to 
appear  and  testify  and  produce  documentary  evidence  before  the  Com- 
mission as  hereinbefore  provided.  Every  person  deposing  as  herein  pro- 
vided shall  be  cautioned  and  sworn  (or  afiBrm,  if  he  so  request)  to  testify 
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the  whole  truth,  and  shall  be  carefully  examined.  His  testimony  shall  be 
reduced  to  writing  by  the  magistrate  taking  the  deposition,  or  under  his 
direction,  and  shall,  after  it  has  been  reduced  to  writing,  be  subscribed 
by  the  deponent.  If  a  witness  whose  testimony  may  be  desired  to  be  taken 
by  deposition  be  in  a  foreign  country,  the  deposition  may  be  taken  before  an 
oflScer  or  person  designated  by  the*  Commission,  or  agreed  upon  by  the 
parties  by  stipulation  in  writing  to  be  filed  with  the  Commission.  All  depo- 
sitions must  be  promptly  filed  with  the  Commission. 

Witnesses  whose  depositions  are  taken  pursuant  to  this  act,  and  the  mag- 
istrate or  other  ofScer  taking  the  same,  shall  severally  be  entitled  to  the 
same  fees  as  are  paid  for  like  services  in  the  courts  of  the  United  States. 
[24  Stat.  L.  383,  as  amended  by  25  Stat.  L.  858;  26  Stat.  L.  743.] 

The  section  was  originally  as  foUows: 

"Sec.  12.  That  the  Commission  hereby  created  shall  have  authority  to  inquire  into 
the  management  of  the  business  of  all  common  carriers  subject  to  the  provisions  of  this 
act,  and  shall  keep  itself  informed  as  to  the  manner  and  method  in  which  the  same  is 
conducted,  and  shall  have  the  right  to  obtain  from  8u<^h  common  carriers  full  and  com- 
plete information  necessary  to  enable  the  Commission  to  perform  the  duties  and  carry 
out  the  objects  for  which  it  was  created;  and  for  the  purposes  of  this  act  the  Commis- 
sion shall  have  power  to  require  the  attendance  and  testimony  of  witnesses  and  the 
produetion  of  all  books,  papers,  tariffs,  contracts,  agreements,  and  documents  relating 
to  any  matter  under  investigation,  and  to  that  end  may  invoke  the  aid  of  any  court 
of  the  United  States  in  requiring  the  attendance  and  testimony  of  witnesses  and  the 
production  of  books,  papers,  and  documents  under  the  provisions  of  this  section.  And 
any  of  the  circuit  courts  of  the  United  States  within  the  jurisdiction  of  which  such 
inquiry  is  carried  on  may,  in  case  of  contumacy  or  refusal  to  obev  a  subpoena  issued 
to  any  common  carrier  subject  to  the  provisions  of  this  act,  or  other  person,  issue  an 
order  requiring  such  common  carrier  or  other  person  to  appear  before  said  Commission 
(and  produce  books  and  papers  if  so  ordered)  and  give  evidence  touching  the  matter 
in  question;  .and  any  failure  to  obey  such  order  of  the  court  may  be  punished  by  such 
court  as  a  contempt  thereof.  The  claim  that  any  such  testimony  or  evidence  may  tend 
to  criminate  the  person  giving  such  evidence  shall  not  excuse  such  witness  from  testify- 
ing; but  such  evidence  or  testimony  shall  not  be  used  against  such  person  on  the  trial 
of  any  criminal  proceeding."     [24  Btat.  L.  SS9'\, 

It  was  first  amended  by  an  Act  of  March  2,  1889,  ch.  382,  |  3,  26  Stat.  L.  868.  Said 
amendment  was  the  same  as  the  provisions  in  the  text  down  to  the  paragraph  begin- 
ning '^  The  testimony  of  any  witness  may  be  taken,"  etc.,  except  that  it  did  not  contain 
the  sentence  beginning  ''  Such  attendance  of  witnesses  and  the  production  of  such  docu- 
mentary evidence/'  etc. 

It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  10,  1891,  ch.  128, 
26  Stat.  L.  743. 

The  provisions  of  this  section  relating  to  self -crimination,  enclosed  in  brackets,  were 
declared  unconstitutional  in  Counselman  v.  Hitchcock,  (1892)  142  U.  S.  647,  reversing 
44  Fed.  268.  See  the  notes  appended  to  this  section.  A  substitute  provision  therefor 
was  made  by  the  Act  of  Feb.  11,  1893,  ch.  83,  given  %m,fra,  p.  546. 

By  the  Judicial  Code  of  March  3,  1911,  ch.  13,  §|  289-291,  the  Circuit  Courts  were 
abolished  and  ^eir  powers  and  duties  conferred  on  the  District  Courts.    See  Judiciabt. 

I.  Constitutionality,  460. 
II.  Powers    and    duties   of    commission, 
461. 

III.  Proceedings  in  equity,  452. 

IV.  Attendance    and   testimony   of    wit^ 

nesses,  452. 
V.  Documentary  evidence,  452. 
VI.  Jurisdiction  of  federal  courts,  462. 

I.  CONSTrrunoNALiTT 

As  mentioned  above  the  clause  provid- 
ing that  a  witness  shall  not  be  excused 
from  testifying  upon  the  claim  that  such 
testimony  might  tend  to  criminate  him  is 
unconstitutional.  Counselman  t\  Hitch- 
cock, (1892)  .142  U.  S.  547,  12  S.  Ct.  195, 
35  U.  S.  (L.  ed.)  1110,  reversing  (N.  D. 
UL  1890)    44  Fed.  268.     See  also  Inter- 


state Commerce  Commission  i;.  Brimson, 
(1894)  154  U.  S.  447,  14  S.  Ct.  1125, 
38U.  S.  (L.  ed.)  1047.  The  constitutional 
objections  to  tiiis  clause  have  been  re- 
moved by  the  Act  of  Feb.  11,  1893,  c.  83. 
See  tn/ra,  p.  546. 

The  clause  authorizing  the  Circuit 
Courts  to  use  their  process  in  aid  of  in- 
quiries before  the  commission  is  not  un- 
constitutional as  imposing  nonjudicial 
duties  upon  judicial  tribunals.  A  petition 
to  compel  a  witness  to  appeal  and  testify, 
or  to  produce  books  and  papers,  consti- 
tutes a  case  or  controversy  to  which  tha 
judicial  power  of  the  United  States  ex- 
tends. Indeed,  the  question  whether  a  wit^ 
ness  before  the  commission  is  bound  to 
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answer  a  particular  question,  or  to  pro- 
duce books  and  papers  called  for  by  the 
commission,  could  not^  consistently  with 
due  process  of  law,  be  committed  to  the 
commission  for  Anal  determination,  since 
the  commission  is  a  mere  administrative 
or  executive  tribunal.  Interstate  Com- 
merce Commission  v,  Brimson,  (1894)  164 
U.  S.  447,  14  S.  Ct.  1125,  38  U.  S.  (L.  ed.) 
1047,  reversing  (1892)  53  Fed.  476. 

n.   P0WEB8    AND    DUTDS    QT   COX- 
MISSION 

III  general. —  It  is  the  dnt]|r  of  the  oom- 
mission  to  enforce  the  jprovisions  of  the 
Act.  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  162  U.  S. 
197,  16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940. 

The  general  duty  of  the  oonmussion  in 
civil  matters  is  to  investigate  abuses  and 
call  upon  the  caait  to  suppress  them 
whenever  necessary.  U.  S.  i;.  Missouri 
Pac.  R.  Co.,  (1894)  65  Fed.  909. 

Inquiry  on  own  motion. —  The  commis- 
sion may  institute  an  inquiry  on  its  own 
motion.  Interstate  Commerce  Commission 
o.  Detroit,  etc.,  R.  Co.,  (1893)  57  Fed. 
1005. 

"  To  reach  a  proper  construction  of  this 
Act  and  this  amendment,  it  must  be  kept 
in  view  steadily  that  the  object  of  the 
oreation  of  tlus  conmiission  was  not 
merely  to  afford,  as  was  supposed,  a 
ready  method  of  settling  controversies 
between  individual  shippers  and  the  com- 
mon carriers,  but  it  had  a  far  wider  sweep 
and  higher  scope  and  design,  which  was 
by  affirmative  action  on  the  part  of  the 
oommission,  on  its  own  motion,  to  have 
instituted  and  carried  through  proceed- 
ings for  the  correction  of  abuses  and  the 
righting  of  wrongs,  which  affected  the  pub- 
lic commercial  mterests;  and  this  even 
without  the  intervention  of  individual 
Utiffants  at  alL"  U.  S.  r.  Missouri  Pac 
R.  Co.,  ( 1894)  65  Fed.  909. 

Conuniuion  an  administrative  board. — 
Cincinnati,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  162  U.  1^  184, 
16  8.  Ct.  700,  40  U.  S.  (L.  ed.)  935; 
Kentucky,  etc..  Bridge  Co.  v.  Louisville, 
etc,  R.  Co.,  (1889)  37  Fed.  567;  Inter- 
state Commerce  Commission  v.  Cincinnati, 
etc,  R.  Co.,  (1894)  64  Fed.  981;  U.  S.  v. 
Missouri  Pac.  R.  Co.,  (1894)  65  Fed. 
907;  Interstate  Commerce  Conmiission  v. 
Louisville,  etc.,  R.  Co.,  (1896)  73  Fed. 
409;  Interstate  Conunerce  Conunission  v, 
Cincinnati,  etc.,  R.  Co.,  (1896)  76  Fed. 
18a 

The  functions  of  the  commission  are 
those  of  referees  or  special  conunissioners. 
Kentucky^  etc.,  Bridge  Co.  v,  Louisville, 
etc,  R.  Co.,  (1889)  37  Fed.  667. 

Commission  as  court. —  The  commission 
has  no  judicial  power  and  is  not  a  court. 
Interstate  Commerce  Commission  v.  Cin- 
cinnati, etc.,  R.  Co.,  (1894)  64  Fed.  981; 
Interstate  Commerce  Commission  v,  Louis- 
ville, etc.,  R.  Co.,  (1896)  73  Fed.  409; 
Kentucky,  etc..  Bridge  Co.  v.  Louisville, 


etc.,  R.  Co.,  (1889)  37  Fed.  567;  Louis- 
ville, etc.,  R.  Co.  V,  Scott,  (1909)  133 
Ky.  724,  118  S.  W.  990,  19  Annp.  Cas.  392. 
392. 

But  quasi-judicial  powers  are  exercised 
by  the  commission.  Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  (1896) 
162  U.  S.  197,  16  S.  Ct.  666,  40  U.  S. 
(L.  ed.)  940;  Interstate  Commerce  Com- 
mission V,  Cincinnati,  etc.,  R.  Co.,  (1897) 
167  U.  S.  479,  17  &  Ct.  896,  42  U.  S.  (L. 
ed.)  243;  Interstate  Commerce  Commis- 
sion V.  Cinciimati,  etc.,  R.  Co.,  (1894)  64 
Fed.  981;  Interstate  Commerce  Commis- 
sion V.  Louisville,  etc,  R.  Co.,  (1896)  73 
Fed.  409;  Interstate  Commerce  Commis- 
sion 17.  Cinciimati,  etc.,  R.  Co.,  (1896)  76 
Fed.  183. 

Legislative  powers. —  The  commission 
has  no  legislative  powers.  Texas,  etc.,  R 
Ck).  V.  Interstate  Commerce  Commission, 

(1896)  162  U.  S.  197,  16  S.  Ct.  666,  40 
U.  S.  (L.  ed.)  940;  Interstate  Commerce 
Commission  v.   Cincinnati,  etc.,   R.   Co., 

(1897)  167  U.  S.  479,  17  S.  Ct.  896,  42 
U.  S.  (L.  ed.)  243;  Interstate  Commerce 
Commission  v.  Cincinnati,  etc.,  R.  Co., 
(1896)  76  Fed.  183. 

Power  to  forbid  classification. —  The  In- 
terstate Commerce  Commission  is  acting 
within  its  powers,  under  the  Act  to  regu- 
late commerce,  in  ordering  carriers  to  de- 
sist from  further  enforcmg  a  classifica- 
tion by  percentage  on  common  soap  in 
less  than  carload  lots,  operating  through- 
out official  classification  territory,  which 
it  finds  has  brought  about  a  general  dis- 
turbance in  relations  previously  existing 
in  that  territory,  and  has  created  dis- 
criminations and  preferences  among  manu- 
facturers and  shippers  of  the  commodity, 
and  between  localities  in  such  territory. 
Cincinnati,  etc.,  R.  Co.  i?.  Interstate  Com- 
merce Commission,  (1907)  206  U.  S.  142, 
27  S.  Ct  648,  51  U.  S,  (L.  ed.)  995, 
affirming  (S.  D.  Ohio  1905)  146  Fed. 
559. 

Regulation  of  distribution  of  coal  cars. 
— Authority  to  regulate  the  distribution 
of  a  railway  company's  fuel  cars  in  times 
of  car  shortage  to  the  bituminous  coal 
mines  was  dSie^ated  to  the  Interstate 
Commerce  Commission  as  a  means  of  pro- 
hibiting the  unjust  preferences  or  undue 
discriminations  forbidden  by  section  3 
{eupra,  p.  379).  Interstate  Commerce 
Commission  v.  Illinois  Cent.  R.  Co.,  (1910) 
215  U.  S.  452,  30  8.  a.  155,  54  U.  8.  (L. 
ed.)   280,  reversing   (1908)   173  Fed.  930. 

Restricting  allowance  for  elevator 
charges. —  Confining  the  allowance  by  a 
carrier  to  the  owner  of  an  elevator  for 
elevating  grain  in  transit,  in  which  he  has 
an  interest,  to  such  grain  as  shall  be 
reshipped  within  ten  days,  is  within  the 
power  of  the  Interstate  Commerce  Com- 
mission. Interstate  Commerce  Commis- 
sion V.  Diffenbaugh,  (1911)  222  U.  S. 
42,  32  S.  Ct.  22,  56  U.  8.  (L.  ed.)  83, 
modifying  and  affirming  (W.  D.  Mo. 
1010)   176  Fed.  409. 


452 


4  FED.  STAT.  ANN.  (2d  Ed.) 


Jarisdiction  to  pass  on  eqaipment  of 
cars. — Whether  cars  furnished  to  a  ship- 
per are  properly  equipped  and  who  must 
Dear  the  expense  of  alteration  to  fit  them 
for  the  purpose  intended  is  a  question 
primarily  for  the  Interstate  Commerce 
Commission  and  not  for  a  state  court. 
Loomis  V,  Lehigh  Val.  R.  Co.,  (1916)  240 
U.  S.  43,  36  S.  Ct.  228,  60  U.  8.  (L.  ed.) 
617,  affirming  (1913)  208  N.  Y.  312,  101 
N.  E.  907. 

III.  PBOcEEDiirGS  nr  Eqttitt 

The  above  section  did  not  authorize  an 
original  proceeding  in  equity  by  the  dis- 
trict attorney  under  the  direction  of  the 
attorney-general  at  the  request  of  the 
commission  to  restrain  unlawful  discrim- 
ination in  rates  between  different  local- 
ities. A  prior  investigation  before  the 
commission  and  an  order  to  desist  from 
the  unlawful  discrimination  are  necessary. 
Missouri  Pac.  R.  Co.  v,  U.  S.,  (1903)  189 
U.  S.  274,  23  S.  Ct.  507,  47  U.  S.  (L.  ed.) 
811,  reversing  (1894)  65  Fed.  903.  But 
see  U.  S.  V.  Joint  Traffic  A88*n>  (1898) 
171  U.  S.  505,  19  S.  Ct.  25,  43  U.  S.  (L. 
ed.)  269,  reversing  (1897)  89  Fed.  1020, 
46  U.  S.  App.  762,  32  C.  C.  A.  491,  which 
affirmed  (1896)   76  Fed.  896. 

But  such  power  has  now  been  expressly 
conferred  by  Act  of  Feb.  19,  1903  (see 
infra,  p.  549). 

IV.  ATTEin)ANCB   AND    TESTIMOITT  OF 

Witnesses 

Persons  subject  to  examination. — ^A  cor- 
poration letting  private  cars  to  a  carrier 
IS  not  subject  to  examination  under  this 
section  where  it  is  not  shown  that  it  is 
a  mere  tool  of  the  carrier.  Ellis  v.  Inter- 
state Commerce  Commission,  (1916)  237 
U.  S.  434,  35  S.  Ct.  646,  59  U.  S.  (L.  ed.) 
1036. 

Scope  of  examination  —  In  general. — 
Witnesses  cannot  be  required  to  testify 
before  the  Interstate  Commerce  Commis- 
sion except  in  connection  with  complaints 
for  violation  of  the  Interstate  Commerce 
Act  or  with  the  investigation  by  the  com- 
mission of  subjects  that  might  have  been 
made  the  object  of  complaint,  these  being 
the  only  matters  contemplated  by  the  pro- 
vision of  this  section,  giving  the  commis- 
sioner power  to  require  testimony  **  for 
the  purposes  of  this  Act,"  which  power 
cannot  be  exercised  by  the  commission  in 
performing  its  duty  under  that  section 
to  keep  itself  informed  as  to  the  manner 
and  method  in  which  the  business  of  com- 
mon carriers  is  conducted,  nor  in  connec- 
tion with  the  enforcement  of  the  require- 
ment of  section  20  {infra,  p.  449),  re- 
specting reports  by  carriers,  nor  to  aid 
the  commission  in  recommending,  pursu- 
ant to  section  21  {infra,  p.  539),  addi- 
tional legislation  to  Congress.  Harriman 
17.  Interstate  Commerce  Commission. 
(1908)   211  U.  S.  407,  29  S.  Ct.  115,  53 


U.    S.     (L.    ed.)    253,    affirming    (S.    D. 
N.  Y.  1908)  157  Fed.  432. 

Fishing  expeditions  into  the  afEain  of  a 
stranger  for  the  chance  that  something 
discr^itable  may  turn  up  are  not  per- 
mitted by  this  section.  Ellis  v.  Interstate 
Commerce  Commission,  (1916)  237  U.  S. 
434,  35  S.  Ct.  645,  59  U.  S.  (L.  ed.)  1036. 

V.  Documentary  Evidence 
Contracts  of  railroad  companies  or  coal 
companies  owned  by  the  railroads,  which 
are  otherwise  relevant  and  competent,  are 
not  inadmissible  in  evidence  in  a  pro- 
oeedinff  before  the  Interstate  Commerce 
Commission  on  a  complaint  charging  such 
companies  with  violations  of  the  Act 
because  they  are  made  with  third  persons 
not  parties  to  the  proceeding.  Interstate 
Commerce  Commission  v,  Baird,  (1904) 
194  U.  S.  25,  24  S.  Ct.  663,  48  U.  S. 
(L.  ed.)  860,  wherein  it  was  held  that  the 
production  of  contracts  under  which  rail- 
road companies  engaged  in  interstate  car- 
riage of  anthracite  coal,  who  had  acquired 
certain  collieries  whose  proprietors  were 
about  to  build  a  competing  line,  guaran- 
teed the  stock  and  bonds  issued  on  pay- 
ment therefor  by  a  corporation  whose 
charter  they  had  purchased  for  that  pur- 
pose, might  be  compelled  in  a  proceeding 
before  the  Interstate  Commerce  Commis- 
sion on  a  complaint  charging  such  rail- 
road companies  with  violations  of  this 
Act  by  the  pooling  of  freights  and  the 
charging  of  unreasonable  rates  for  carry- 
ing anthracite  coal. 

Inspection  of  aoconnta,  etc. —  This  sec- 
tion deals  with  the  production  of  evidence 
in  certain  cases;  but  it  does  not  make  pro- 
vision for  inspection  by  examiners  duly 
authorized  by  the  commission  of  accounts, 
records  and  memoranda  of  carriers.  That 
feature  of  the  law  was  added  to  section 
20  by  the  amendment  of  June  29,  1906 
{infra,  t>.  499).  U.  S.  v,  Louisville,  etc., 
R.  Co.,  (1916)  236  U.  S.  318,  36  S.  Ct. 
363,  69  U.  S.   (L.  ed.)    598. 

VT.   JCBISDICnON  OF  Fedeeal  Coubts 

Compelling  presence  of  witness  or  pro- 
duction of  documentary  evidence. —  The 
federal  courts  are  given  jurisdiction  under 
this  section  to  compel  the  presence  of 
witnesses  before  the  commission  or  the 
production  of  books,  documents  or  papers 
relevant  to  the  matter  under  investiga- 
tion, and  a  petition  for  such  a  purpose 
makes  a  case  or  controversy  to  which  the 
judicial  power  of  the  United  States  ex- 
tends. The  proceeding  is  not  merely  an- 
cillary and  advisory,  nor  is  its  object 
merely  to  obtain  an  opinion  of  the  federal 
court*  that  would  be  without  operation 
upon  the  rights  of  the  parties.  Any  judg- 
ment rendered  will  be  a  final  and  indis- 
putable basis  of  action  as  between  the 
commission  and  the  defendant,  and  fur- 
nish a  precedent  for  similar  cases.  The 
judgment  is  none  the  less  one  of  a  judicial 
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tribunal  dealing  with  questions  judi- 
cial in  their  nature  and  presented  in  the 
customary  forms  of  judicial  proceedings, 
because  its  effect  may  be  to  aid  an  ^- 
ministrative  or  executive  body  in  the  per- 
formance of  duties  legally  imposed  upon  it 
by  Congress  in  execution  of  a  power 
granted  by  the  Constitution.  Interstate 
Commerce  Commission  v,  Brimson,  (1894) 
154  U.  S.  447,  14  S.  Ct.  1126,  38  U.  S. 
(L.  ed.)  1047. 

*'  It  would  appear  from  the  decision  of 
the  supreme  court  in  Interstate  Commerce 
Commission  v.  Brimson,  (1894)  154  U. 
S.  447,  that  upon  application  for  such  an 
order  the  Circuit  Court  does  not  sit  aa 
•n  appellate  tribunal,  but  should  decide  all 
questions  raised  as  to  relevancy  of  testi- 
mony as  if  such  questions  were  raised 
before  it  in  the  first  instance.  There  are 
several  witnesses  proceeded  against, 
although  for  convenience  their  cases  have 
been  heard  together  on  a  single  petition. 
Separate  orders,  however,  should  be  made 
in  each  case,  for  each  case  is  a  separate 
proceeding  instituted  in  this  court  against 
the  particular  individual."  Interstate 
Commerce  Commission  v,  Philadelphia, 
etc.,  R.  Co.,  (1903)   123  Fed.  970. 

It  is  open  to  a  witness  to  contend 
before  the  circuit  court  that  he  is  pro- 
tected by  the  Constitution  from  making 
answer  to  the  (questions  propounded  to 
him  or  that  he  is  not  bound  to  produce 
books,  papers,  etc.,  ordered  to  be  produced, 
or  that  neither  the  questions  propounded 
nor  the  books,  papers,  etc.,  caned  for 
relate  to  the  particular  matter  under  in- 
vestigation, nor  to  any  matter  which  the 
commission  is  entitled  under  the  Constitu- 
tion or  laws  to  investigate.  This  issue 
being  determined  in  his  favor  by  the  court 
below,  the  petition  of  the  commission 
should  be  dismissed  upon  its  merits.  In- 
terstate Commerce  Commission  v.  Brim- 
son,  (1894)  154  U.  S.  447,  14  S.  Ct.  1125, 
38  U.  S.  (L.  ed.)  1047,  examining  and 
distinguishing  Hay  burn's  Case,  (1792)  2 
Dall.  409,  1  U.  S.  (L.  ed.)  436;  U.  S.  v, 
Ferreira,  (1851)  13  How.  40,  14  U.  S. 
(L.  ed.)  42;  U.  8.  p.  Todd,  (1794)  18 
How.  62  note,  14  U.  8.  (L.  ed.)  147  note; 


Gordon  v,  U.  S.,  (1864)  117  U.  S.  (appen- 
dix) 697;  and  In  re  Sanborn,  (1893)  148 
U.  S.  222,  13  S.  Ct.  577,  37  U.  S.  (L.  ed.) 
429.  See  also  U.  8.  v.  Bell,  ( 1897)  81  Fed. 
848. 

Punishment  for  contempt. —  No  question 
of  contempt  can  arise  before  the  commis- 
sion, because  it  is  not  a  judicial  body  and 
there  is  no  such  thing  as  contempt  of  a 
subordinate  administrative  body.  A  final 
order  of  court,  and  disobedience  thereto, 
are  essential  before  the  witness  can  be 
punished  for  contempt.  A  jury  is  not  re- 
quired. Interstate  Commerce  Commission 
V.  Brimson,  (1894)  154  U.  S.  447,  14  S. 
Ct.  1125,  38  U.  S.   (L.  ed.)   1047. 

Compelling  report  by  commission. — 
Jurisdiction,  in  a  federal  court,  of  an 
original  proceeding  by  mandamus  to  com- 
pel an  interstate  carrier  to  make  the  re- 
port which  the  Interstate  Commerce  Com- 
mission is  authorized  by  the  Act  to  re- 
quire, cannot  be  inferred  from  the  grant 
of  authority  to  the  commission  to  enforce 
that  Act,  or  from  the  direction  to  district 
attorneys  of  the  United  States  or  the 
Attorney-General  to  institute  all  necessary 
proceedings  for  the  enforcement  of  its 
provisions.  Knapp  v.  Lake  Shore,  etc., 
R.  Co.,  (1905)  197  U.  8.  536,  25  S.  Ct. 
638,  49  U.  S.   (L.  ed.)   870. 

Appeals. — ^An  appeal  lies  to  the  Su- 
preme Court  from  an  order  of  the  Dis- 
trict Court  made  upon  a  petition  of  the 
appellee  the  Interstate  Commerce  Com- 
missi(Hi,  filed  under  this  section,  where 
the  order  directs  the  appellant  to  answer 
certain  questions  propounded  and  to  pro- 
duce certain  documents  called  for  by  the 
appellee.  Ellis  p.  Interstate  Commerce 
Commission,  (1915)  237  U.  S.  434,  36  S. 
Ct.  645,  59  U.  S.  (L.  ed.)  1036,  wherein 
the  court  said:  "The  order  is  not  like 
one  made  to  a  witness  before  an  examiner 
or  on  the  stand  in  the  course  of  a  pro- 
ceeding inter  alios  in  court.  Alexander 
1?.  U.  S.,  [1906]  201  U.  S.  117,  50  U.  8. 
(L.  ed.)  686,  26  8.  Ct.  356.  It  is  the 
end  of  a  proceeding  begun  against  the 
witness.  Interstate  Commerce  Commis- 
sion 17.  Baird,  [1904]  194  U.  S.  25,  48 
U.  S.  (L.  ed.)  860,  24  8.  Ct.  563.^ 
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Sec.  13.  [A]  [Oomplaints  for  violatioDB  of  law— notification  to  carrier 
—  reparation  —  investigation  by  Commission.]  That  any  person,  firm,  cor- 
poration, company,  or  association,  or  any  mercantile,  agricultural,  or  manu- 
facturing society  or  other  organization,  or  any  body  politic  or  municipal 
organization,  or  any  common  carrier,  complaining  of  anything  done  or 
omitted  to  be  done  by  any  common  carrier  subject  to  the  provisions  of  this 
Act,  in  contravention  of  the  provisions  thereof,  may  apply  to  said  commis- 
sion by  petition,  which  shall  briefly  state  the  facts ;  whereupon  a  statement 
of  the  complaint  thus  made  shall  be  forwarded  by  the  commission  to  such 
common  carrier,  who  shall  be  called  upon  to  satisfy  the  complaint,  or  to 
answer  the  same  in  writing,  within  a  reasonable  time,  to  be  specified  by  the 
•commission.    If  such  common  carrier  within  the  time  specified  shall  make 
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reparation  for  the  injury  alleged  to  have  been  done,  the  common  carrier 
shall  be  relieved  of  liability  to  the  complainant  only  for  the  particular 
violation  of  law  thus  complained  of.  If  such  carrier  or  carriers  shall  not 
satisfy  the  complaint  within  the  time  specified,  or  there  shall  appear  to  be 
any  reasonable  ground  for  investigating  said  complaint,  it  shall  be  the  duty 
of  the  commission  to  investigate  the  matters  complained  of  in  such  manner 
and  by  such  means  as  it  shall  deem  proper.  [24  Stat  L.  383,  as  amended 
by  36  Stat.  L,  550.] 

These  provisions  are  from  the  amending  Act  of  June  18,  1910,  ch.  300,  {  11. 
Provisiona  similar  to  those  of  this  paragraph  were  made  by  this  section  as  originally 
enacted,  set  out  in  the  notes  at  the  end  of  the  section,  infrcC,  this  page. 

[Sec.  13  continued.  [B]  Ctommiflsion  to  investigate  oomplaints  by 
state  commissioner  or  on  its  own  motion  —  enforcement  of  orders  —  direet 
damage  not  necessary.]  Said  commission  shall,  in  like  manner  and  with  the 
same  authority  and  powers,  investigate  any  complaint  forwarded  by  the 
railroad  commissioner  or  railroad  commission  of  any  State  or  Territory 
at  the  request  of  such  commissioner  or  commission,  and  the  Interstate  Com- 
merce Commission  shall  have  full  authority  and  power  at  any  time  to  insti- 
tute an  inquiry,  on  its  own  motion,  in  any  case  and  as  to  any  matter  or  thing 
concerning  which  a  complaint  is  authorized  to  be  made,  to  or  before  said 
commission  by  any  provision  of  this  Act,  or  concerning  which  any  question 
may  arise  under  any  of  the  provisions  of  this  Act,  or  relating  to  the  enforce- 
ment of  any  of  the  provisions  of  this  Act.  And  the  said  commission  shall 
have  the  satne  powers  and  authority  to  proceed  with  any  inquiry  instituted 
on  its  own  motion  as  though  it  had  been  appealed  to  by  complaint  or  petition 
under  any  of  the  provisions  of  this  Act,  including  the  power  to  make  and 
enforce  any  order  or  orders  in  the  case,  or  relating  to  the  matter  or  thing 
concerning  which  the  inquiry  is  had  excepting  orders  for  the  payment  of 
money.  No  complaint  shall  at  any  time  be  dismissed  because  of  the  absence 
of  direct  damage  to  the  complainant.  [24  Stat.  L.  384,  as  amended  hy  36 
Stat.  L.  551.] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  June  18,  1910,  ch. 
809,  §  11,  36  Stat.  L.  550.    As  originally  enacted  it  was  as  follows: 

"  Sec.  13.  That  any  person,  firm,  corporation,  or  asaociation,  or  any  mercantile,  agri- 
cultural, or  manufacturing  society,  or  any  body  politic  or  municipal  organization  com- 
plaining of  anything  done  or  omitted  to  be  done  oy  any  common  carrier  subject  to  the 
provisions  of  this  act  in  contravention  of  the  provisions  thereof,  may  apply  to  said  Com- 
mission by  petition,  which  shall  briefly  state  the  facts;  whereupon  a  statement  of  the 
charges  thus  made  shall  be  forwarded  by  the  Commission  to  sucn  common  carrier,  who 
shall  be  called  upon  to  satisfy  the  complaint  or  to  answer  the  same  in  writing  within  a 
reasonable  time,  to  be  specified  by  the  Commission.  If  such  common  carrier,  within  the 
time  specified,  shall  make  reparation  for  the  injury  alleged  to  have  been  done,  said  car- 
rier shall  be  relieved  of  liability  to  the  complainant  only  for  the  particular  violation  of 
law  thus  complained  of.  If  such  carrier  shall  not  satisr^  the  complaint  within  the  time 
specified,  or  there  shall  appear  to  be  any  reasonable  ground  for  investigating  said  com- 
plaint, it  shall  be  the  duty  of  the  Commission  to  investigate  the  matters  complained 
of  in  such  manner  and  by  such  means  as  it  shall  deem  proper.  Said  Commission  shall 
in  like  manner  investigate  any  complaint  forwarded  by  the  railroad  commissioner  or 
railroad  commission  of  any  State  or  Territory,  at  the  request  of  such  commissioner  or 
commission,  and  may  institute  any  inquiry  on  its  own  motion  in  the  same  manner  and 
to  the  same  effect  as  though  complaint  had  been  made.  No  complaint  shall  at  any 
time  be  dismissed  because  of  the  absence  of  direct  damage  to  the  complainant."  [24 
Stat.  L.  S84.] 

In  generaL — By  this  section  the  Inter-  the  Act.  Interstate  Commerce  Commls- 
state  Commerce  Commission  is  required  sion  v.  Louisville,  etc.,  R.  Co.,  (S.  D. 
to  execute  and  enforce  the  provisions  of       Ga.  1902)   US  Fed.  613. 
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The  notes  under  section  16  {infra,  p. 
475)  explain  this  section. 

Nature  of  proceeding. —  The  proceedings 
before  the  commission  conform  in  many 
respects  to  proceedings  before  a  court, 
but  the  commission  is  not  a  court  and 
does  not  exercise  judicial  powers.  Ken- 
tucky, etc,  Bridge  Co.  v.  Louisville,  etc., 
R.  Co.,  (1889)  37  Fed.  567.  See  also 
Interstate  Commerce  Commission  v. 
Louisville,  eta,  R.  Co.,  (1896)  73  Fed. 
409. 

Who  may  maintain  proceedinss. — ^"In 
Tiew  of  the  language  of  the  Interstate 
Commerce  Act,  there  is  great  force  in  the 
contention  that  the  prosecution  before  the 
Interstate  Commerce  Commission  of  car- 
riers who  violate  the  statutes  should  be 
at  the  instance  of  a  shipper,  and  that  an 
individual  who  merely  purchases  mer- 
chandise, the  price  of  which  is  advanced 
by  reason  of  its  including  the  cost  of 
tranaportation  from  the  place  of  produc- 
tion to  the  place  of  sale,  may  nor  insti- 
tute and  prosecute  such  a  proceeding 
where  no  shipper  raises  any  objections  to 
the  rates  charged.  In  view  of  the  other 
l^ounds  of  objection  which  have  been 
interposed,  however,  it  will  not  be  neces- 
sary to  decide  this  (|uestion."  Interstate 
Commerce  Commission  t?.  Philadelphia, 
etc.,  R.  Co.,  (1903)  123  Fed.  9711 

Scope  of  power  of  commission. —  In 
Philadelphia,  etc.,  R.  Co.  t;.  U.  S.,  (E.  D. 
Pa.  1915)  219  Fed.  988,  wherein  the 
plaintiff  sought  bv  a  bill  in  equity  to 
annul  an  order  of  the  Interstate  Com- 
merce Commission,  the  question  before 
the  court  was  whether  the  commission 
had  the  power  to  find  discrimination 
against  one  locality  in  a  proceeding  insti- 
tuted upon  complaint,  charging  discrimi- 
nation against  another  locality.  Holding 
that  it  had  such  power,  and  basing  its 
decision  upon  a  related  circumstance  of 
the  case,  and  upon  the  purpose  for  which 
the  commission  was  createa  and  the  mis- 
chief which  it  was  intended  to  remedy, 
the  court  said:  "The  Interstate  Com- 
merce Commission,  while  possessins  quasi 
judicial  powers,  is  primarily  an  adminis- 
trative body.  From  the  legislative  and 
judicial  history  of  the  act  it  appears  that 
the  purpose  of  the  act  imder  which  the 
body  was  created  'is  to  promote  and  fa- 
cilitate commerce  by  the  adoption  of  regu- 
lations to  make  charges  for  transporta- 
tion just  and  reasonable,  and  to  forbid 
undue  and  unreasonable  preferences  and 
discriminations.'  Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  11896] 
162  U.  S.  197,  233,  16  S.  Ct.  666,  680 
(40  U.  S.  (L.  ed.)  940).  In  the  case  of 
U,  S.  V.  Louisville,  etc.,  R  Co.,  [1914] 
235  U.  S.  314,  35  S.  Ct.  113,  59  U.  S. 
(L.  ed.)  [245],  decided  December  7,  1914, 
the  Supreme  Court  of  the  United  States, 
sneaking  through  Mr.  Chief  Justice 
White,  said:  'It  is  not  disputable  that 
from  the  beginning  the  very  purpose  for 


which  the  Commission  was  created  was  to 
bring  into  existence  a  bodv  which,  irom 
its  peculiar  character,  would  be  most  fit- 
ted to  primarily  decide  whether  from  facts, 
disputed  or  imdisputed,  in  a  given  case, 
preference  or  discrimination  existed,  .  .  . 
and  the  amendments  by  which  it  came 
to  pass  that  the  findings  of  the  Commis- 
sion were  made  not  merely  prima  facie 
but  conclusively  correct,  in  case  of  judi- 
cial review,  .  .  .  show  the  progressive 
evolution  of  the  legislative  purpose.'  The 
promotion  and  facilitation  of  commerce 
being  the  purpose  for  which  the  statute 
was  enacted  and  the  Commission  created, 
with  power  conclusively  to  determine  the 
existence  of  prejudice  and  discrimination, 
the  Supreme  Court  has  from  time  to  time 
recognized  the  administrative  character 
of  the  Commission  as  the  instrument  to 
effectuate  that  purpose.  The  Commis- 
sion, therefore,  bein^  more  of  an  adminis- 
trative than  a  judicial  tribunal,  is  not 
restricted  in  its  procedure  by  the  techni- 
cal rules  that  prevail  in  tribunals  that 
are  entirely  pu<ficiaL  In  its  capacity  of 
a  judicial  tribunal,  the  Commission  may 
decide  questions  between  shippers  and  car- 
riers upon  complaint  filed  oy  one  or  the 
other  in  proceedings  regularly  instituted 
by  one  against  the  other,  or,  within  its 
broader  sphere,  it  may  regulate  com- 
merce in  respect  to  a  matter  in  which 
there  may  exist  no  distinct  parties  in 
controversy,  or  as  a  consequence  of  which 
damage  may  not  be  claimed  or  sustained 
by  any  party  to  the  investigation.  It 
may  institute  of  its  own  motion* an  in- 
quiry as  to  a  matter  within  its  jurisdic- 
tion, and  make  and  enforce  its  orders  as 
in  a  proceeding  instituted  by  an  injured 

Sarty.  With  such  power,  and  with  all 
tie  parties  before  it  in  a  proceeding  in- 
stituted by  petition,  as  the  one  under 
consideration,  it  is  not  contemplated  that 
the  Commission,  acting  within  its  admin- 
trative  sphere,  should  oe  restricted  in  its 
finding  or  its  order  to  the  precise  point 
in  dispute  presented  by  the  pleadings,  as 
in  an  action  at  law,  but  may  extend  its 
inquiry  and  affix  its  order  to  other  mat- 
ters developed  in  the  proceeding,  which 
may  be  germane  to  the  matters  in  in- 
quiry, and  which  are  involved  in  the 
complaint  and  included  in  the  considera- 
tion of  the  principal  point  in  contro- 
versy, provided  always  that  the  parties 
are  not  taken  by  surprise,  and  to  them 
is  afforded  an  opportunity  to  present  evi- 
dence upon  which  the  Commission  may 
make  a  finding  concerning  both  the  origi- 
nal and  the  related  matter." 

But  in  Philadelphia,  etc.,  R.  Co.  V, 
U.  S.,  (1916)  240  U.  S.  334,  36  S.  Ct. 
354,  60  U.  S.  (L.  ed.)  675,  the  Supreme 
Court,  without  derogation  to  the  view 
of  the  power  of  the  Commission  enun- 
ciated by  the  District  Court  as  above, 
reversed  its  decree,  on  the  ground  that 
the    facts    as    ascertained    afforded    no 
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foundation  for  the  Commission's  findings. 
The  court  held  that  where  undue  dis- 
crimination against  a  sliipper  or  the  lo- 
cality of  its  plant  was  not  found,  and 
the  community  declared  to  be  prejudiced 
by  established  conditions  had  offered  no 
complaint  and  was  not  a  party  to  the 
proceedings,  and  where  the  rate  com- 
plained of  was  not  declared  unreason- 
able, the  fact  that  other  carriers  had 
adopted  a  lower  rate,  concerning  the  in- 
trinsic or  relative  reasonableness  of 
which  there  was  no  positive  finding, 
afforded  no  foundation  for  a  finding  by 
the  Commission  that  the  practice  com- 
plained of  subjected  a  given  locality  to 
tindue  and  unreasonable  prejudice  and 
disadvantage  and  that  such  rate  was 
erroneous  as  a  matter  of  law. 

The  plain  question  presented  in  every 
application  for  reparation  is  whether  the 
rate  which  has  been  charged  is  reason- 
able or  unreasonable;  aAd,  if  unreason- 
able, the  extent  to  which  it  is  so.  On 
this  both  the  shipper  and  the  carrier  are 
entitled  to  an  explicit  finding;  this,  if 
found  in  favor  of  the  shipper,  being  the 
foundation  of  his  cause  oi  action.  Ex- 
cept possibly  to  determine  the  shipments 
to  which  the  rate  which  is  conaemned 
applies,  and  the  number  of  tons  or  pounds, 
or  however  the  freight  is  measured,  in 
order  to  get  at  the  gross  overpayment  and 
award  damages  accordingly,  the  duty  of 
the  Commission  ends  with  this  finding. 
It  can  add  nothing  to  the  case  which  is 
so  made  out  nor  detract  anything  from 
it.  The  prima  facie  right  of  the  shipper 
to  reparation  at  the  hands  of  the  carrier, 
with  those  facts  found  in  the  shipper's 
favor,  is  thereby  established,  and  the  rest 
is  for  the  courts,  in  case  the  order  of  the 
Commission  is  not  accepted  and  com- 
plied with.  It  is  not  for  the  Commission 
to  consider  and  pass  upon  other  questions 
which  may  arise,  by  which  the  ultimate* 
right  to  recover  may  be  affected.  It  does 
not  try  out  the  case  on  its  merits,  but 
only  the  one  particular  phase  of  it. 
Russe  17.  Interstate  Commerce  Commis- 
sion,  (Com.  C.  1912)    193  Fed.  678. 

The  Interstate  Commerce  Commission 
has  power  to  make  an  order  requiring 
trunk  line  railway  companies  to  reopen 
through  routes  and  publish  joint  rates 
to  interstate  destinations  with  tap  lines 
with  which  such  trunk  lines  have  a  con- 
nection, and  to  prohibit  any  of  the  line 
carriers  from  making  to  any  of  the  tap 
lines  allowance  or  division  out  of  the 
joint  rates  in  excess  of  prescribed  maxi- 
mum amounts.  O'Keefe  v.  U.  S.,  (1916) 
240  U.  S.  294,  36  S.  Ct.  313,  60  U.  S. 
(L.  ed.)  651.  See  further.  Tap  Line 
Cases,  (1914)  234  U.  S.  1,  34  S.  Ct.  741, 
68  U.  S.  (L.  ed.)  1185,  wherein  the 
order  establishing  maximum  allowances 
to  and  divisions  of  joint  rates,  with  tap 
lines  by  trunk  lines,  referred  to  in  the 
foregoing  note,  was  made. 

Complaint. —  Under  section   16     {infra, 


p.  475 ) ,  providing  that  all  complaints  for 
damages  »hM  be  filed  with  the  Interstate 
Commerce  Commission  within  two  years 
from  the  time  the  cause  of  action  accrues, 
a  letter  to  the  Commission  setting  out 
the  facts  and  containing  a  substantial 
prayer  for  relief  by  way  of  damages  is 
a  sufficient  complaint,  no  formal  plead- 
ings being  required  by  the  Act.  Dicker- 
son  V.  Louisville,  etc.,  R.  Co.,  (1910)  187 
Fed.   875. 

Effect  of  Commission's  decision.-— 
When  the  Commission  proceeds  of  its 
own  motion  under  this  section  and  de- 
clares certain  allowances  in  a  tariff  illegal 
as  rebates,  such  allowances  are  elimi- 
nated from  the  tariffs,  although  no  cor- 
rected tariffs  are  filed,  and  consequently 
a  shipper  cannot  maintain  an  action 
thereafter  against  the  carrier  to  recover 
such  allowances.  American  Sugar  Re- 
fining Co.  t\  Delaware,  etc.,  R.  Co., 
(D.  C.  N.  J.  1912)  200  Fed.  662,  wherein 
the  court  said :  "  The  effect  of  the 
Commission's  decision  was  to  eliminate 
such  allowances  from  the  filed  tariffs. 
No  co-operation  by  the  defendants  was 
required  to  bring  about  such  result.  They 
were  as  much  bound  to  refrain  from 
making  such  rebates  from  the  time  of 
such  decision  until  it  should  be  reversed, 
or  its  operation  suspended,  as  if  the 
tariffs  had  never  contained  such  allow- 
ances. To  do  otherwise  would  subject 
the  defendants  to  the  penalties  of  the 
Commerce  Act.  Such  decision  was 
equally  binding  upon  the  shippers.  That 
the  plaintiff  was  not  an  actual  party  to 
such  inquisition  before  the  Commission 
is  immaterial.  It  would  in  all  probabil- 
ity have  been  permitted  to  intervene  in 
such  proceedings  before  final  determina- 
tion; or  it  could  have  applied  to  such 
Commission  at  any  time  after  the  cor- 
rected tariffs  went  into  effect,  which,  as 
here  determined,  was  upon  the  rendition 
of  such  decision,  to  pass  upon  the  reason- 
ableness of  the  flat  rate  then  being  en- 
forced. Neither  of  these  steps,  however, 
was  taken  by  the  plaintiff.  Therefore  it 
is  not  in  a  position  to  question  the  cor- 
rectness of  such  decision  directly,  and  it 
cannot  do  so  collaterally." 

Necessity  for  fixing  reasonable  rate  as 
condition  precedent  to  recovery  of  over- 
charge.—  In  a  proceeding  before  the  In- 
terstate Commerce  Commission  to  recover 
damages  on  a  complaint  by  a  shipper  that 
the  amount  collected  by  the  carrier  at 
the  lawfully  established  rate  had  been 
excessive  because  that  rate  was  unreason- 
able, the  finding  and  prescription  by  the 
commission  of  a  reasonable  maximum 
rate  to  be  observed  in  the  future  and  an 
order  by  the  Commission  forbidding  the 
use  of  a  rate  in  excess  thereof  are  con- 
ditions precedent  to  its  exercise  of  its 
power  to  order  reparation.  Denver,  etc., 
R.  Co.  V.  Baer  Bros.  Mercantile  Co.,  (C. 
C.  A.  1911)  187  Fed.  485,  109  C.  C.  A. 
337. 
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Sec.  14.  [Reports  of  investigationB  by  commission  —  form  and  con 
tents  —  record  of  rq)orts  —  annual  reports.]  That  whenever  an  investi- 
gation shall  be  made  by  said  Commission,  it  shall  be  its  duty  to  make  a 
report  in  writing  in  respect  thereto,  which  shall  state  the  conclusions  of 
the  Commission,  together  with  its  decision,  order,-  or  requirement  in  the 
premises;  and  in  case  damages  are  awarded  such  report  shall  include  the 
findings  of  fact  on  which  the  award  is  made.  All  reports  of  investigations 
made  by  the  Commission  shall  be  entered  of  reqord,  and  a  copy  thereof 
shall  be  furnished  to  the  party  who  may  have  complained,  and  to  any  com- 
mon carrier  that  may  have  been  complained  of.  The  Commission  may 
provide  for  the  publication  of  its  reports  and  decisions  in  such  form  and 
manner  as  may  be  best  adapted  for  public  information  and  use,  and  such 
authorized  publications  shall  be  competent  evidence  of  the  reports  and 
decisions  of  the  Commission  therein  contained  in  all  courts  of  the  United 
States  and  of  the  several  States  vrithout  any  further  proof  or  authentica- 
tion thereof.  The  Commission  may  also  cause  to  be  printed  for  early  dis- 
tribution its  annual  reports.  [24  Stat.  L.  364,  as  amended  hy  25  Stat.  L. 
859 y  34  Stat  L.  589.] 

As  originaUv  enacted  this  section  was  as  foUows: 

"Sec.  14.  That  whenever  an  investigation  shall  be  made  by  said  Commission,  it  shall 
be  its  duty  to  make  a  report  in  writing  in  respect  thereto,  wnidb  shall  include  the  find- 
ings of  fact  upon  which  the  conclusions  of  the  Commission  are  based,  together  with  its 
recommendation  as  to  what  reparation,  if  any,  should  be  made  by  the  common  carrier  to 
any  party  or  parties  who  may  be  found  to  have  been  injured;  and  such  findings  so  made 
shall  thereafter,  in  all  judicial  proceedings,  be  deemed  prima  facie  evidence  as  to  each 
and  every  fact  found.  All  reports  of  investigations  made  by  the  Commission  shall  be 
entered  of  record,  and  a  copy  thereof  shaU  be  furnished  to  the  party  who  may  have  com- 
plained, and  to  any  common  carrier  that  may  have  been  complained  of."     [24  Stat,  L. 

S84.1 

It  was  first  amended  by  an  Act  of  March  2,  1889,  ch.  382,  §  4,  by  re-enacting  the 
provisions  of  the  original  section  and  adding  thereto  the  following:  "  The  Commission 
may  provide  for  the  publication  of  its  reports  and  decisions  in  such  form  and  manner 
as  may  be  best  adapted  for  public  information  and  use,  and  suchauthorijsed  publication 
shall  be  competent  evidence  of  the  reports  and  decisions  of  the  Commission  therein 
contained,  in  aU  courts  of  the  United  States,  and  of  the  several  States,  without  any 
further  proof  or  authentication  thereof.  The  Commission  may  also  cause  to  be  printed 
for  early  distribution  its  annual  reports."     [25  Stat.  L.  859.] 

It  was  again  amended  to  read  as  given  in  the  text  by  the  Hepburn  Act  of  June  29, 
1906,  ch.  3591,  §  3.    See  sections  10  and  11  of  the  last  cited  Act,  infra,  pp.  568,  569. 


Report  — Findings  of  faoi, — ^This  section 
as  amended  by  the  Act  of  1906  relieved 
the  Commission  of  the  duty  of  stating 
specifically  the  findings  of  fact  on  which 
it  based  its  conclusions  in  cases  where 
damages  were  not  awarded,  and  it 
is  simply  required  to  make  a  report, 
which  shall  state  the  conclusions  of  the 
Commission,  together  with  its  decision, 
order  or  requirement  in  the  premises. 
The  District  Court,  as  a  court  of  equity, 
will  consider  the  order  it  is  asked  to  en- 
force as  valid,  when  it  appears  to  have 
been  m«de  in  the  course  of  a  regular 
hearing  and  to  be  founded  upon  evidence 
and  facts  proved.  Lehigh  Valley  R.  Co. 
V.  Clark,  (C.  C.  A.  3d  Cir.  1913)  207 
Fed.  717,  125  C.  C.  A.  235,  reversed  on 
other  grounds  sub  nom.  Mills  v.  Lehigh 
Valley  R.  Co.,  (1915)  238  U.  S.  473,  35 
S.  Ct.  888,  59  U.  S.  (L.  ed.)  1414,  wherein 
the  court  said:  "The  effect  of  this 
amendment  is,  that  in  non-reparation 
,  .  .  the     Commission     henceforth     need 


make  no  findings  of  fact  on  which  it 
bases  its  conclusions.  In  reparation  cases, 
however,  it  is  still  bound  to  make  findings 
of  all  the  facts  which  it  was  its  duty  to 
maJke  before  the  amendatory  Act  of 
1906." 

Prior  to  the  amendment  of  1906,  how- 
ever, it  was  held  that  the  report  should 
not  be  made  up  of  mere  conclusions,  but 
should  show  what  the  issues  were,  what 
facts  the  Commission  found,  and  make 
suitable  references  to  the  evidence  show- 
ing how  the  Commission  disposed  of  dis- 
puted questions  of  fact,  or  if  the  facts 
were  undisputed  the  report  should  so 
state.  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  162  U.  S. 
197,  16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940; 
Interstate  Commerce  Commission  v.  Louis- 
ville, etc.,  R.  Co.,  (1896)  73  Fed.  409. 
See  also  Interstate  Commerce  Commission 
V.  Louisville,  etc.,  R.  Co.,  (M.  D.  Tenn. 
1896)   73  Fed.  409. 

The  findings  of  fact  when  required  need 
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only  be  the  ultimate  f  Acts,  a  atatement  of 
the  evidential  or  primary  facta  being  on- 
necessary.  Mills  v.  Ldiigh  Valley  R. 
Co.,  (1916)  238  U.  S.  473,  35  S.  Ct  888, 
69  U.  S.  (L,  ed.)  1414,  reverting  on  other 
grounds  sub  nom.  Lehigh  Valley  B.  Co.  v. 
Clark,  (C.  C.  A.  3d  Or.  1913)  207  Fed. 
717,  126  C.  C.  A.  236. 

No  formal  marked  and  numbered  set  of 
findings  by  the  Commission  is  required. 
The  facts  are  sufficiedtly  found  to  comply 
with  the  requirements  of  the  Act  when 
imbedded  in  the  colloquial  statements  of 
an  opinion.  Lehigh  Valley  R.  Co.  v. 
American  Hay  Co.,  (C.  C.  A.  2d  Cir.  1914) 
219  Fed.  639,  136  C.  C.  A.  307;  New  York 
Cent.,  etc.,  R.  Co.  v.  Murphy,  (C.  C.  A.  2d 
Cir.  1916)  224  Fed.  407,  140  C.  C.  A.  IIL 

Suffioienoy,-^  See  Meeker  v.  Lehigh  Val- 
ley R.  Co.,  (1916)  236  U.  S.  412,  35  S.  Ot 
328,  69  U.  S.  (L.  ed.)  644,  Ann.  Cas. 
1916B  691. 

Published  decisions  as  evidence.— Un- 
doubtedly this  provision  makes  the  da- 
dsions  of  the  Commission,  as  so  published, 
admissible  in  evidence  without  other 
proof  of  their  genuineness,  but  it  does 
not  re<}uire  that  they  be  judicially  noticed 
or  reheve  litigants  from  offering  them 
in    evidence    as   they   would    any   other 


competent  evidence  intended  to  be  relied 
upon.  Its  purpose  is  to  relieve  litigants 
from  the  inconvenience  and  expense  of 
obtaining  certified  copies  of  the  decisions 
by  aathoricing  the  use  of  the  published 
copies,  but  it  does  not  otherwise  change 
the  rules  of  evidence.  Robinson  t>.  Balti- 
more, etc.,  R.  Co.,  (1912)  222  U.  S.  506, 
32  S.  Ct  114,  66  U.  S.  (L.  ed.)  288, 
affirming  (1908)  64  W.  Va.  406,  63  S.  £. 
323. 

A  pamphlet  decision,  report,  and  order 
of  the  Conunission  signed  by  the  secretary, 
extending  the  time  witliin  which  the  de- 
fendant may  comply  with  the  Act  of 
Manch  2,  1893,  requiring  the  use  of  auto- 
matic couplers,  is  admissible  in  evidence, 
and  it  is  enar  to  exclude  it  for  want  of 
authentication.  Nichols  v.  Chicago,  etc, 
(1900)   126  Mich.  394,  84  N.  W.  470. 

Where  a  proceeding  to  enforce  the  Com- 
mission's findings  was  tried  by  a  federal 
oourt  without  a  jury,  it  was  not  error  for 
the  court  to  receive  the  Commission's  re- 
port in  evidence  without  excluding  mat^ 
tm  of  opinion  stated  therein,  as  distin- 
guished from  the  Conunission's  findings  of 
fact  Southern  R.  Co.  v.  St.  Louis  Hay, 
etc.,  Co.,  (C.  C.  A.  1907)  163  Fed.  728, 
82  O.  C.  A.  614. 


Sec.  15.  [A]  [Violationfl  —  oommission  to  determine  if  charges,  claesifi- 
cationfly  etc.,  are  unjuBt,  discriminatory,  etc. —  just  and  reasonable  rates  — 
orders  to  carriers  —  taking  effect  of  orders  —  continuance  —  apportion- 
ment of  joint  rates,  etc.,  by  conmiission.]  That  whenever,  after  full  hear- 
ing upon  a  complaint  made  as  provided  in  section  thirteen  of  this  Act,  or 
after  full  hearing  under  an  order  for  investigation  and  hearing  made  by 
the  commission  on  its  own  initiative  (either  in  extension  of  any  pending 
complaint  or  without  any  complaint  whatever),  the  commission  shall  be  of 
opinion  that  any  individual  or  joint  rates  or  charges  whatsoever  demanded, 
charged,  or  collected  by  any  common  carrier  or  carriers  subject  to  the  pro- 
visions of  this  Act  for  the  transportation  of  persons  or  property  or  for  the 
transmission  of  messages  by  telegraph  or  telephone  as  defined  in  the  first 
section  of  this  Act,  or  that  any  individual  or  joint  classifications,  regula- 
tions, or  practices  whatsoever  of  such  carrier  or  carriers  subject  to  the 
provisions  of  this  Act  are  unjust  or  unreasonable  or  unjustly  discrimiua- 
tory,  or  unduly  preferential  or  prejudicial  or  otherwise  in  violation  of  any 
of  the  provisions  of  this  Act,  the  commission  is  hereby  authorized  and 
empowered  to  determine  and  prescribe  what  will  be  the  just  and  reasonable 
individual  or  joint  rate  or  rates,  charge  or  charges,  to  be  thereafter  observed 
in  such  case  as  the  maximum  to  be  charged,  and  what  individual  or  joint 
classification,  regulation,  or  practice  is  just,  fair,  and  reasonable,  to  be 
thereafter  followed,  and  to  make  an  order  that  the  carrier  or  carriers  shall 
cease  and  desist  from  such  violation  to  the  extent  to  which  the  commission 
finds  the  same  to  exist,  and  shall  not  thereafter  publish,  demand,  or  collect 
any  rate  or  charge  for  such  transportation  or  transmission  in  excess  of  the 
maximum  rate  or  charge  so  prescribed,  and  shall  adopt  the  classification 
and  shall  conform  to  and  observe  the  regulation  or  practice  so  prescribed. 


^ 
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All  orders  of  the  commission,  except  orders  for  the  payment  of  money, 
shall  take  effect  within  such  reasonable  time,  not  less  than  thirty  days,  and 
shall  continue  in  force  for  such  period  of  time,  not  exceeding  two  years, 
as  shall  be  prescribed  in  the  order  of  the  commission,  unless  the  same  shall 
be  suspended  or  modified  or  set  aside  by  the  commission,  or  be  suspended  or 
set  aside  by  a  court  of  competent  jurisdiction.  Whenever  the  carrier  or 
carriers,  in  obedience  to  such  order  of  the  commission  or  otherwise,  in 
respect  to  joint  rates,  fares,  or  charges,  shall  fail  to  agree  among  them- 
selves upon  the  apportionment  or  division  thereof  the  commission  may, 
after  hearing,  make  a  supplemental  order  prescribing  the  just  and  reason- 
able proportion  of  such  joint  rate  to  be  received  by  each  carrier  party 
thereto,  which  order  shall  take  effect  as  a  part  of  the  original  order.  [24 
8tai.  L.  384,  as  amended  hy  34  Stat  L.  589,  36  Stat  L.  551,] 

The  proriBions  of  the  text  are  from  the  amending  Act  of  June  18,  1910,  ch.  300, 
I  12.    See  the  notes  at  the  end  of  this  section,  «n/ra,  p.  474. 


I.  In  general,  459. 
IL  Reflation  of  rates,  460. 

1.  Power  of  commisBion,  460. 

2.  Power  of  courts,  462. 

3.  Hearing,  463. 

4.  Order  of  oommission,  464. 

5.  Review,  466. 

m.  Miscellaneous  regulations,  468. 

I.  In  General 

**  Under  this  section,  the  commissloa 
has  primary  jurisdiotion  (1)  where  it  is 
alleged  that  the  rates  or  charges  are  un- 
just or  unreasonable;  (2)  where  it  is 
alleged  that  any  regulations  or  practices 
affectinff  such  rates  are  unjust  or  un- 
reosonahle  or  unjustly  discriminatory  or 
unduly  preferential  or  prejudicial;  (3) 
where  it  is  claimed  that  any  regulations 
or  practices  affecting  rates  are  otherwise 
in  violation  of  any  provisions  of  the  act. 
Under  this  section  the  commission  is  re- 
quired to  investigate  (I)  rates  or 
charges;  (2)  rwilations  or  practices,  for 
the  purposes  of  ascertaining  how  these 
ezistmg  rates  or  charges,  regulations  or 
practices  affect  shippers  when  the  matter 
is  brought  to  its  attention,  as  provided  by 
section  13  of  the  act.  It  is  very  evident 
from  the  language  of  this  section  that  it 
was  the  intention  of  Congress  that  the 
commission  should  have  exclusive  primary 
jurisdiction  to  investigate  regulations 
and'  practioee  of  railroads  which  are 
known  to  he  applicable  to  all  shippers 
alike,  such  as  rates  and  charges,  which 
are  required  to  be  formulated  into  sched- 
ules and  posted  for  the  use  of  the  general 
public,  and  all  regulations  and  practices 
pertaining  to  the  management  of  a  rail- 
road which  are  promulgated  by  the  man- 
agement as  general  orders  and  well-known 
regulations,  sudi  as  the  distribution  of 
cars,  time  of  detention,  allowance  for  de- 
murrage, icing  of  refrigerator  cars,  and 
all  other  matters  of  re^ilation  and  prac- 
tice which  can  be  said  to  be  of  a  general 
character.    And  there  is  very  good  reason 


for  requiring  shippers  who  claim  to  be  in- 

i'nred  by  these  general  regulations  applica- 
ile  to  all  to  proceed  before  the  commis- 
sion. This  tribunal  has  administrative 
powers  and  is  authorized  to  pass  upon  the 
zalrnefis  of  the  regulation,  and  the  ques- 
tion as  to  whether  or  not  the  regulation 
or  practice  works  injuriously  to  some  of 
the  shippers  and  therein  found  to  be  dis- 
criminatory. It  can,  by  general  order,  in 
accordance  with  the  provisions  of  section 
16,  direct  a  modification  of  the  regulation 
or  practice  by  the  railroad,  and  there- 
after the  entire  shipping  public  to  be 
affected  by  such  regulation  and  practice 
will  have  equal  and  similar  treatment. 
The  courts  hold  that  it  would  be  impossi- 
ble for  juries  in  the  various  circuit  courts 
of  the  country  to  work  out  anv  unifoirmity 
in  a  practice  complained  of  if  shippers  be 
permitted  to  institute  suits  for  alleged 
injuries  resulting  from  general  regula- 
tions and  practices  of  railroads  in  the 
United  States  courts,  and  in  order  that 
the  plain  intentiim  of  Ck>ngress,  as  now 
appears  in  section  15,  may  be  fully  car- 
ried into  effect,  it  is  necessary  to  hold 
that  section  9  is  impliedly  repealed,  to  the 
extent  only,  however,  of  preventing  in- 
dividuals from  institutiiiff  actions  in 
court  to  recover  for  alleged  discriminatory 
practices  resulting  n'om  rates  and 
charges,  regulations^  or  grievances  which 
are  of  a  general  character,  and  the  repeal 
is  distinctly  stated  to  extend  no  further, 
and  the  independent  right  of  an  individual 
originally  to  maintain  an  action  in  court 
to  obtain  pecuniary  redress  for  violations 
of  the  act  conferred  by  the  ninth  section 
must  be  confined  to  redress  of  such  wrongs 
as  can,  consistently  with  the  context  of 
the  act,  be  redressed  by  the  courts  with- 
out previous  action  by  the  commission." 
Langdon  v.  Pennsylvania  R.  Co.,  (E.  D. 
Pa.  1912)  194  Fed.  486.  See  further  note 
under  section  9,  aupra^  p.  432. 

This   section  places  no  restrictions  on 
the  Commission  in  respect  to  the  matters 


460 


.4  FED.  STAT.  ANN.  (2d  Ed.) 


which  it  may  take  into  consideration,  or 
the  weight  it  shall  give  to  every  of  such 
matters  in  informing  itself  what  opinion 
it  ought  to  give,  except  that  it  shall  not 
abuse  its  authority  and  proceed  arbi- 
trarily without  regard  to  the  justice  of 
the  case,  or  give  a  judgment  not  fairly 
within  its  power.  Louisville,  etc.,  R.  Go. 
V,  Interstate  Commerce  Commission, 
(1010)  184  Fed.  118. 

II.  BlOOXTLATIQN  OF  RATSS 

1.  Potoer  of  Commisaion 

In  general.— The  original  Interstate 
Commerce  Act  did  not  confer  upon  the 
Interstate  Commerce  Commission  the 
legislative  power  to  prescribe  rates  either 
maximum,  minimum  or  absolute.  But 
the  amended  Act  doee  and  it  is  applicable 
to  Alaska.  Interstate  Commerce  Com- 
mission  v.  U.  S.,  (1912)  224  U.  S.  474, 
32  S.  Ct.  656,  56  U.  S.  (L.  ed.)  849. 

The  most  important  of  the  amendments 
to  the  Interstate  Commerce  Act  made  by 
the  Hepburn  Act  related  to  this  section 
and  consisted  in  enlarging  the  powers  of 
the  commissioners  by  authorizing  them 
not  only  to  find  the  rates  of  interstate 
carriers  unreasonable  or  excessive,  but  to 
determine  and  fix  and  make  mandatory 
what,  in  the  opinion  of  the  Commission, 
under  all  the  circimistances,  would  be  a 
reasonable  rate.  Lehigh  Valley  R.  Co.  v. 
Clark,  (C.  C.  A.  3d  Cir.  1913)  207  Fed. 
717,  126  C.  C.  A.  236. 

Early  authorities. —  Prior  to  the  amend- 
ment of  section  15  in  1906  neither  the 
Interstate  Commerce  Commission  nor  the 
courts  were  vested  with  power  to  fix  or 
establish  rates,  either  maximum  or  mini- 
mum. Cincinnati,  etc.,  R.  Co.  r.  Inter- 
state Commerce  Commission,  (1896)  162 
U.  S.  184,  16  S.  Ct.  700,  40  U.  S.  (L.  ed.) 
936;  Texas,  etc.,  R.  Co.  i?.  Interstate 
Commerce  Commission,  (1896)  162  U.  S. 
197,  16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940; 
Interstate  Commerce  Commission  r.  Cin- 
cinnati, ete.,  R.  Co.,  (1897)  167  U.  8. 
479,  17  S.  Ct.  896,  42  U.  S.  (L.  ed.)  243; 
Interstate  Commerce  Commission  v.  Cin- 
cinnati, etc.,  R.  Co.,  (1896)  76  Fed.  183; 
Shinkle  r.  Louisville,  etc.,  R.  Co.,  (1896) 
76  Fed.  1007;  Farmers'  Loan,  etc.,  Co.  v. 
Northern  Pac.  R.  Co.,  (1897)  83  Fed.  249; 
Interstate  Commerce  Commission  tJ. 
Northeastern  R.  Co.,  (C.  C.  A.  1897)  83 
Fed.  611,  42  U.  S.  App.  603,  27  C.  C.  A. 
631,  affirming  (1896)  74  Fed  70;  Inter- 
state Commerce  Commission  v.  East  Ten- 
nessee, etc.,  R.  Co.,  (1S98)  85  Fed.  107; 
Interstate  Commerce  Commission  c.  Ala- 
bama Midland  R.  Co.,  (1895)  69  l\d. 
227,  (1896)  74  Fed.  715,  affirmed  (1897) 
168  U.  S.  144,  18  S.  Ct.  45,  42  U.  8. 
(L.  ed.)  414;  Interstate  Commerce  Com- 
mission r.  Louisville,  etc.,  R.  Co.,  (1896) 

73  Fed.  409;    Interstate  Commerce  Com- 
mission V.  Lehigh  Valley  R.  Co.,   (1806) 

74  Fed.  784;   Interstate  Commerce  Com- 


mission r.  Western,  etc.,  R.  Co.,  (C.  C.  A. 
1899)  93  Fed.  83,  35  C.  C.  A.  217;  Inter- 
state  Commerce  Commission  v.  Chicago, 
etc.,  R.  Co.,  (1899)  94  Fed.  272;  Southern 
Pac.  R.  Co.  V.  Colorado  Fuel,  etc.,  Co., 
(C.  C.  A.  1900)  101  Fed.  779,  42  O.  C.  A. 
12;  Interstate  Commerce  Commission  v, 
Cincinnati,  etc.,  R.  Co.,  (1003)  124  Fed. 
629;  Interstate  Commerce  Commission  v. 
Lake  Shore,  etc.,  R.  Co.,  (1905)  134  Fed. 
942,  affirmed  (1906)  202  U.  S.  613,  26 
S.  a.  766,  60  U.  S.  (L.  ed.)  1171. 

Before  such  amendment  carriers  might 
fix  rates  in  first  instance,  but  it  was  held 
that  the  rates  so  fixed  must  not  conflict 
with  the  Act.  Cincinnati,  etc.,  R.  Co.  t\ 
Interstate  Commerce  Commission,  (1896) 
162  U.  S.  184,  16  S.  Ot.  700,  40  U.  S. 
(L.  ed.)  936,  following  Interstate  Com- 
merce Commission  v,  Baltimore,  etc.,  R. 
Co.,  (1890)  43  Fed.  37,  which  case  was 
affirmed  in  (1892)  146  U.  S.  263,  12 
S.  Ct  844,  36  U.  S.  (L.  ed.)  699,  and 
quoted  with  approval  in  Texas,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commission, 

(1896)  162  U.  8.  197,  16  8.  Ct.  666,  40 
U.  8.  (L.  ed.)  940;  Interstate  Commerce 
Commission   t>.    Cincinnati,    etc.,   R.   Co., 

(1897)  167  U.  8.  479,  17  8.  Ct  896,  42 
U.  8.  (L.  ed.)  243;  Interstate  Commerce 
Commission  v.  Alabama  Midland  R.  Co., 
(C.  C.  A.  1896)  74  Fed.  716,  41  U.  8. 
App.  463,  21  C.  C.  A.  61;  Interstate  Com- 
merce Commission  v,  Cincinnati,  etc.,  R. 
Co..   (1896)  76  Fed.  183. 

The  power  of  the  Commission  and  the 
courts  was  limited  formerly  to  determin- 
ing whether  the  rates  fixed  by  the  carriers 
were  in  conflict  with  the  provisions  of 
the  Act.  Interstate  Commerce  Commis- 
sion V.  Cincinnati,  etc.,  R.  Co.,  (1897) 
167  U.  8.  479,  17  8.  Ct.  896,  42  U.  8. 
(L.  ed.)  243;  Cincinnati,  etc.,  R.  Co.  17. 
Interstate  Commerce  Commission,  (1896) 
162  U.  8.  184,  16  8.  Ct  700,  40  U.  8. 
(L.  ed.)   936. 

**  In  the  cases  already  cited  the  reason- 
ing of  the  oourt  by  which  it  reached  the 
conclusion  that  the  Interstate  Commerce 
Commission  has  no  power  to  ^  maxi- 
mum or  minimum  rates,  either  directly 
or  indirectly,  la  founded  upon  the  fun- 
damental proposition  that  the  fixing  oi 
rates  for  interstate  carriers  involves  an 
exercise  of  legislative  as  distinguished 
from  judicial  power,  and  that  the  power 
does  not  belong  to  the  commission,  be- 
cause it  was  not  granted  by  the  Inter- 
state Commerce  Act  For  much  stronger 
reasons  the  power  to  fix  a  schedule  or 
rates  for  interstate  carriers  does  not  be- 
long to  the  federal  courts,  because  Con- 
gress has  not  attempted  to  del^rate  that 
authority  to  the  courts,  even  if  it  could 
divest  itself  of  that  legislative  function, 
and  impOAe  it  upon  the  judicial  branch 
of  the  government"  Southern  Pac.  Co» 
f.  Colorado  Fuel,  etc.,  Co.,  (C.  C.  A. 
1900)    101  Fed.  779,  42  C.  C.  A.  12. 

A  petition  by  the  Commission  to  enjoin 


INTERSTATE  COMMERCE 


461 


a  carrier  from  making  a  charge  which 
the  Commission  had  found  to  be  unreason- 
able and  unjust  wag  held  not  open  to  the 
objection  thai  it  was  an  attempt  by  indi- 
rection to  fix  a  maximum  rate  of  trans- 
portation, but  on  the  contrary  was 
authorized  by  section  16,  following.  In- 
terstate Commerce  Commission  v.  Chi- 
cago, etc.,  R.  Co.,   (1899)   94  Fed.  272. 

But  an  order  fixing  in  advance  what 
was  a  reasonable  rate  and  forbidding  the 
carrier  to  charge  more  was  held  to  be  an 
unauthorized  attempt  to  fix  maximum 
rates.  Southern  Pac.  Co.  v.  Colorado 
Fuel,  ete.,  Co.,  (C.  0.  A.  1900)  101  Fed. 
779,  42  C.  C.  A.  12. 

A  reduction  in  that  part  of  the  through 
rates  in  Atlantic  seaboard  shipments  to 
Missouri  river  cities  which  applies  to 
the  haul  between  the  Mississippi  and-  Mis- 
souri rivers  is  not  beyond  the  power  of 
the  Interstate  Conunerce  Commission  as 
introducing  a  new  system  of  rate-making 
by  artificially  apportioning  the  country 
into  zones  tributary  to  given  trade  cen- 
ters, in  order  to  build  up  or  protect  cer- 
tain distributive  centers  at  uie  expense 
of  others,  where  the  Commission,  by  its 
order,  intended  onlv  to  correct  through 
rates  which  it  found  upon  complaint  were 
unreasonable  in  themselves,  by  substitut- 
ing therefor  reasonable  rates.  Interstate 
Commerce  Commission  v.  Chicago,  etc.,  R. 
Co.,  (1910)  218  U.  S.  88,  30  S.  Ct.  651, 
54  U.  S.  (L.  ed.)  946,  reversing  (1909) 
171  Fed.  680. 

Constitutionality  of  paragraph. —  llie 
power  delegated  by  Congress  to  the  Inter- 
state Commerce  Coomiission  to  prescribe 
railroad  rates  for  the  future  is  legislative 
in  its  joaiure,  and  since  it  concerns  the 
administrative  affairs  of  the  goveniment, 
which  bv  reason  of  variable  conditions 
cannot  be  covered  in  detail  by  direct 
l^slation,  its  delegation  is  not  in  viola- 
tion of  the  Constitution,  and  it  may  be 
as  fully  exercised  by  the  Commission  as 
Congress  might  have  exercised  it,  sub- 
ject to  any  limitations  imposed  by  Con- 
Kess  itself.  Louisville,  etc.,  R.  Co.  v, 
terstate  Commerce  Commission,  (1910) 
184  Fed.  118.  See  also  (1905)  25  Op. 
Atty.-Gen.  422. 

Intrastate  rates.— -  Under  this  Act  the 
Interstate  Commerce  Commission  has 
power  to  prescribe  interstate  but  not 
intrastate  rates.  Minnesota  Rate  Cases, 
(1913)  230  U.  S.  362,  33  S.  Ct.  729,  57 
U.  S.  (L.  ed.)  1511,  Ann.  Cas.  1916A  18, 
48  L.  R.  A.    (N.  S.)    1161. 

A  shipper  seeking  reparation  predicated 
upon  the  reasonableness  of  the  established 
rate  must,  under  the  Act  to  regulate  com- 
merce, primarily  invoke  redress  through 
the  Interstate  Commerce  Commission, 
which  body  alone  is  vested  with  power 
originally  to  entertain  proceedings  for  the 
alteration  of  an  established  schedule  be- 
cause the  rates  fixed  therein  are  unrea- 
sonable.   L.  Starks  Co.  t?.  Grand  Rapids, 


etc.,  R.  Co.,  (1911)  165  Mich.  642,  131 
N.  W.  143,  follovHng  Texas,  etc.,  R.  Co.  v, 
Abilene  Cotton  Oil  Co.,  (1907)  204  U.  S. 
426,  27  S.  Ct.  360,  61  U.  S.  (L.  ed.)  653, 
9  Ann.  Cas.  1076. 

Fifth  Amendment  of  Constitution  as 
affecting  authority. —  The  power  conferred 
on  the  Interstate  Cooounerce  Commission 
to  determine  and  prescribe  what  are 
reasonable  ra/tes  ana  charges  is  subject 
to  the  provifdon  of  the  Fifth  Amendment 
of  the  Federal  Constitution.  The  ratea 
prescribed  must  be  just  and  reasonable 
within  the  constitutional  guaranty  and 
must  not  be  uniustly  discriminatory  or 
unduly  preferential.  Regard  must  be  had 
both  for  the  interests  of  the  carrier  and 
for  the  vulue  of  the  service  to  the  public 
Missouri,  etc.,  R,  Co.  v.  Interstate  Com- 
merce Oommisaion,  (E.  D.  Mo.  1908)  164 
Fed.  645. 

Determination  of  reasonable  rate. — 
The  authority  granted  the  Commission  to 

Erescribe  reasonable  rates  when  it  shall 
e  of  the  opinion  that  the  rates  fixed  by 
the  carrier  are  unreasonable  does  not  con- 
fer absolute  or  arbitmry  power  to  act  on 
any  considerations  which  the  Commission 
may  deem  best  for  the  public,  the  shipper, 
and  the  carrier.  Its  order  must  be  based 
on  transportation  considerations.  While 
it  may  give  weight  to  all  factors  bearing 
either  on  the  coet  or  the  value  of  the 
transportation  services,  it  must  disregard 
as  well   the  demand  of  the  shipper  for 

Sirotection  from  legitimate  competition, 
omestic  or  foreign,  for  unlimited  mar- 
kets, or  for  the  enforcement  of  equitable 
estoppels  arising  from  a  ju8tifia\)le  ex- 
pectation that  past  rates  will  be  main- 
tained, as  the  demand  of  the  carrier  for 
the  maximum  rate  under  which  the  traffic 
will  move  freely.  Atchison,  etc.,  R.  Co. 
t?.  Interstate  Commerce  Commission, 
(Com.  C.  1911)   190  Fed.  591. 

A  voluntary  rate,  established  to  meet 
competition,  is  not  to  be  taken  as  the 
measure  of  what  is  reasonable.  And  the 
fact  tSiat  advances  made  in  rates  on  cer- 
tain classes  of  goods  will  be  severely  felt 
by  certain  shippers  is  not  a  sufficient 
reason  for  holding  that  they  are  not  what 
they  ought  to  be.  Moreover  the  mere  fact 
that  a  rate  higher  one  way  between  the 
same  points  than  it  is  the  other  does 
not  prove  that  the  higher  rate  is  un- 
reasonable. This  is  particularly  true 
where  there  is  a  preponderance  of  empty 
cars  moving  in  the  one  direction.  Louis- 
ville, etc.,  R.  Co.  17.  Interstate  Commerce 
Commission,  (Com.  C.  1912)  196  Fed. 
541. 

Determination  of  unjustness  of  existing 
rates  as  condition  precedent  to  fixing  new 
rate. —  Before  going  on  to  prescribe  fu- 
ture rates,  the  Commission  must  reach 
the  conclusion  that  the  existing  rates 
established  by  the  carrier  are  unjust  and 
unreasonable.      It    is   the    duty   and    the 
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privilege  of  the  carrier  in  the  first  in- 
stance to  fix  the  rates  to  be  charged,  and 
it  is  only  where  after  due  notice  and  a 
full  hearing  —  whether  on  comj^aint  of 
a  shipper  or  upon  investiga«tion  by  the 
Commission  of  its  own  motion  —  it  is 
made  to  appear  that  the  rate  is  unjust 
and  unreasonable  that  the  Commission  is 
empowered  to  fix  another.  The  hearing 
which  is  so  provided  for  is  not  a  perfunc- 
tory one.  Tne  carrier  is  entitled  to  know 
and  to  rely  on  what  is  adduced  at  it, 
either  for  or  against  the  existing  rate, 
and  the  Oommiesion  is  not  authorized  to 
disr^ard  it  and  reach  a  oonclusion  sot 
at  all  justified  by  it.  If  the  rate  at- 
tacked is  shown  to  be  unjust,  it  may  be 
abrogated  and  a  new  one  established. 
But  if  that  is  not  the  outcome  of  the 
hearing,  and,  on  the  contrary,  it  is  clearly 
shown  that  the  rate  is  not  UBJUBt,  the 
evidence  as  to  thie  cannot  be  put  aside, 
and  if  it  is,  and  the  Commission  without 
reference  to  it  proceeds  to  condemn  the 
rate  and  to  fix  another,  its  action  is  in- 
valid. Louisville,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  (Com.  C. 
1912)  196  Fed.  541. 

Rate  for  transportation  to  stockyard 
"^  Rates  auhject  to  regutation. —  Where 
a  railroad  published  schedules  of  its 
rates  for  transportation  of  live  stock 
from  points  without  the  state  of  Illinois 
to  the  terminus  of  its  tracks  in  the  city 
of  Chicago,  and,  as  required  by  the  above 
provision,  a  separate  schedule  of  charges 
for  transportation  from  the  terminus  of 
its  tracks  to  the  Union  stodcyards  in  the 
same  city,  and  it  appeared  that  the  latter 
charges  were  in  themselves  reasonable,  it 
was  held  that  the  Interstate  Commerce 
Commission  had  no  power  to  reduce  the 
latter  charges  on  the  ground  that,  when 
added  to  the  charges  firat  mentioned,  they 
made  the  through  rate  from  the  origin 
of  shi]Mnent  to  the  stockyards  unreason- 
ably high.  Stickney  v.  Interstate  Com- 
merce Oommission,   (1908)    164  Fed.  638. 

Rate  for  transportation  of  fmit. — 
What  is  a  proper  rate  on  fruit  in  pre- 
cooling  shipments,  or  a  fair  charge  for 
hauling  necessary  ice  or  rendering  other 
tranaportation  services  are  all  rate-mak- 
ing matters  committed  to  the  Commis- 
sion. It  may  determine  what  shall  be  the 
difference  in  rate  between  carload  and 
less  than  carload  lots.  It  may  decide 
whether  the  difference  in  revenue,  due  to 
a  difference  in  method  of  loading,  war- 
rants a  difference  in  the  rate  on  carload 
shipments  of  the  same  article.  It  may 
prescribe  the  form  in  which  schedules 
shall  be  prepared  and  arranged  and  may 
approve  tariffs  stating  that  the  single 
rate  includes  both  the  line  haul  and  ac- 
cessorial serving  absorbed  in  the  rate. 
Conversely,  it  may  prescribe  a  tariff  fix- 
ing a  through  rate  which  includes  not 
only  the  haul  of  the  fruit,  but  the  haul 
of  tlie  ice  necessary  to  keep  the  fruit  in 


condition.  All  these  are  matters  com- 
mitted to  the  decision  of  the  administra- 
tive body,  which,  in  each  instance,  is 
reauired  to  fix  reasonable  rates  and  estab- 
lish reasonable  practices.  The  courts 
have  not  been  vested  with  any  such 
power.  They  oannot  make  rates.  They 
cannot  interfere  with  rates  fixed  or  prac- 
tices established  bv  the  Commission  un- 
less it  is  made  plainly  to  appear  that 
those  ordered  are  void.  Atchison,  etc,  R. 
Co.  V.  U.  S.,  (1914)  232  U.  S.  199,  34 
S.  Ct.  291,  68  U.  S.  (L.  ed.)  568,  o^^rm- 
Hng  (Com.  C.  1913)  2(^  Fed.  647. 

Undiie  preference  between  cities. —  Un- 
der tbe  provisions  of  this  section  ample 
power  is  vested  in  the  Commission  in  a 
proceeding  befcMre  it  to  extend  the  scope 
of  its  examination  far  enough  to  arrive 
at  the  true  situation  with  respect  to  all 
matters  which  properly  tend  to  show 
whether  or  not  under  section  3,  Bv/prOf 
p.  379,  undue  preference  or  advantage  is 
given  to  one  city  over  the  other.  Southern 
R.  Co.  V,  U.  S.,  (Com.  C.  1913)  204  Fed. 
465. 

2.  Power  of  OourU 

(Federal — Congress  has  conferred  nipm 
the  Interstate  Commerce  Commissioa 
plenary  power  to  detennine  in  the  first 
instance  what  rates  for  the  transportar 
tion  of  interstate  oommeroe  are  proper, 
just,  and  reasonable,  and  what  are  im- 
proper, unjust,  excessive,  and  conse- 
quently, when  so  declared,  illegal.  And 
complaining  sSiippers  are  relegaSsd  to  the 
Commission,  in  the  first  instance,  at  least, 
for  the  settlement  and  determination  of 
the  propri^y  and  reasonableness  of  es- 
tablished rates.  There  is  no  ooncjorrent 
jurisdiction  of  the  federal  court  for  this 
purpose.  Potlatch  Lumber  Co.  v.  Spo- 
kane Falls,  etc.,  R.  Co.,  (E.  D.  Wash. 
1907)  157  Fed.  588;  Meeker  v,  L^igh 
Valley  R.  Co.,  (S.  D.  N.  Y.  1908)  162 
Fed.  354;  Great  Northern  R.  Co.  v.  Kalis- 
pell  Lumber  Co.,  (C.  C.  A.)  165  Fed.  25, 
91  C.  C.  A.  63;  Atlantic  Coast  Line  R. 
Co.  V,  Macon  Grocery  Co.,  (C.  C.  A.  5th 
Cir.  1909)  166  Fed.  206,  92  C.  C.  A.  114, 
reversing  (S.  D.  Ga.  1908)   163  Fed.  738. 

There  is  no  power  vested  in  any  court 
to  declare  an  established  or  proposed 
rate  unreasonable  or  to  enjoin  its  en- 
forcement prior  to  the  decision  of  the 
Commission.  Potlatch  Lumber  Co.  v, 
Spokane  Falls,  etc.,  R.  Co.,  (E.  D.  Wash. 
1907)  157  Fed.  588;  Great  Northern  R. 
Co.  V.  Kalispell  Lumber  Co.,  (C.  C.  A.) 
165  Fed.  25,  91  C.  C.  A.  63;  Atlantic 
Coast  Line  R.  Co.  c.  Macon  Grocery  Co., 
(CCA.  5th  Cir.  1909)  166  Fed.  206,  92 
C.  C  A.  114,  rmeraing  (S.  D.  Ga.  1008) 
163  Fed«  738;  Great  Northern  R.  Co.  v, 
Loonan  Lumber  Co.,  (1910)  25  S.  D.  155, 
125  N.  W.  644.  Two  federal  district 
judges,  however,  have  taken  the  view  that 
the  federal  courts,  sitting  in  equity,  have 
jurisdiction  to  prevent  by  injunction  the 
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enforcement  of  a  proposed  rate  which 
would  be  unreasonaUe,  unjust,  and  in  re- 
straint of  commerce,  such  injunction  to  re- 
main in  force  for  a  reasonable  length  of 
time  to  allow  presentation  of  the  matter 
to  the  Interstate  Commerce  Commission. 
Speer,  J.,  in  Macon  Grocery  Co.  v.  Atlantic 
Coest  Line  R.  Co.,  (8.  D.  Ga.  1908)  163 
Fed.  738,  reversed  as  above  stated;  and 
Newman,  J.,  in  M.  C.  Baser  Co.  v.  Central 
of  Georgia  R.  Co.,  (N.  D.  Ga.  1907)  158 
Fed.  193,  wherem  the  court,  referring  to 
Tezafl,  etc,  R.  Co.  v.  Abilene  Cotton  Oil 
Ca,  (1907)  204  U.  S.  426,  27  S.  Ot.  350, 
51  U.  S.  (L.  ed.)  553,  9  Aim.  Caa  1075, 
and  Southern  R,  Co.  v.  Tift,  (1907)  206 
U.  S.  428,  27  S.  Ct.  709,  51  U.  S.  (L.  ed.) 
1124,  11  Ann.  Cas.  846,  said:  "From 
what  is  said  In  both  cases,  the  ruling 
would  seem  to  be  that  general  power  pver 
interstate  rates  to  be  charged  by  comimon 
carriers  is  given  to  the  Interstate  Com- 
merce (Ik>mmi8sion,  and  that  for  the 
oourts  to  undertake  to  determine  w)iat 
axe  reasonable  or  unreaaonable  iiates 
would  interfere  and  conflict  with  the  ex- 
ercise of  thde  power  by  tiie  commission, 
although  instances  mi^t  arise  in  which 
it  would  be  proper  for  a  court  of  equity 
to  enjoin  the  enforcement  of  unreasonable 
rates  or  a  change  to  unjust  or  unreason- 
able rates;  but  that  this  action  of  a 
court  of  equity  will  not  interfere  with 
the  final  exercise  by  the  Interstate  Com- 
merce Commission  of  the  full  powers 
granted  to  it  b^  the  Act  of  OongreBs  of 
1887  to  detenmne  whether  a  given  rate 
is  an  unjust  and  unxeasonable  rate,  or 
under  the  Act  of  June,  1906,  'to  deter- 
mine and  prescribe  what  will  be  a  just 
and  reaeonable  rate  or  rates,  charge  or 
charges,  to  be  thereafter  observed  ...  as 
the  maTimum  to  be  charged.'  This  seona 
to  be  the  clear  meaning  of  these  decisions^ 
It  appears,  therefore,  that  the  court 
might  properly  enjoin  oarriers  from  ea- 
tabMsfauig,  or  increasing  to,  an  unreason- 
able rate,  at  the  same  time  leaving  the 
matter  in  such  shape  as  that  the  Inter- 
state Commerce  Commission  may  ulti- 
matelv  determine  whether  the  contem- 
plated increase  is  just  and  reasonable." 

The  oourts  have  no  jurisdiction  to  en- 
join the  filing,  publication,  or  enforcement 
of  a  proposed  rate  alleged  to  be  un- 
reasonable, in  advance  of  action  thereon 
by  the  Interstate  Commerce  Commission, 
which  is  b^  eaid  Acts  vested  with  exclu- 
sive jurisdiction  to  determine  the  reason- 
ableness of  rates  in  the  first  instance. 
Columbus  Iron,  etc.,  Co.  v.  Kanawha,  etc., 
R.  Co.,  (1909)  171  Fed.  713,  affirtned 
(C,  C.  A.  4th  Cir.  1910)  178  Fed.  261, 
101  C.  C.  A.  621;  Houston  Coal,  etc.,  Co. 
p.  Norfolk,  etc,  R.  Co.,  (1909)  171  Fed. 
723,  affirmed  (C.  C.  A.  4th  Cir.  1910)  178 
Fed.  266,  101  C.  C.  A.  626;  Wickwire 
Steel  Go.  v.  New  York  Cent,  etc,  R.  Co., 
(C.  C.  A.  1910)  181  Fed.  316,  104  C.  C. 
A.  504;  Mitchell  Coal,  etc.,  Co.  v,  Penn- 


sylvania R.  Co.,  (1911)  183  Fed.  908; 
Atchison,  etc., 'R.  Co.  v.  Foster  Lumber 
Co.,  (1912)  31  Okla.  661,  122  Pac  130 

In  an  action  by  a  shipper  based  on  the 
allied  unreasonableness  of  rates,  the 
complaint  must  show  that  the  rates 
charged  and  exacted  have  been  declared 
excessive,  unreasonable,  or  imjust  by  the 
Interstaite  Commerce  Commission.  A 
mere  allegation  that  the  rates  are  "ex- 
cessive "  and  "  unlawful "  does  not  neces- 
sarily import  such  action  by  the  commis- 
sion, ana  is  not  sufficient.  Meeker  i;. 
Lehigh  Valley  R.  Co.,  (1908)  162  Fed. 
354. 

The  rate-making  power  is  not  a  judicial 
function  and  cannot  be  conferred  consti- 
tutionally upon  the  courts  of  the  United 
States,  either  by  way  of  original  or  appel- 
fatte  jurisdiction.  (1905)  25  Op.  Atty.- 
Gen.  422. 

State  —  In  general. —  A  state  court  can- 
not paM  on  the  question  whether  certain 
rates  required  by  an  interstate  carrier- 
are  too  high.  It  is  within  the  exclusive 
jurisdiction  of  the  Interstate  Commerce 
Commission  to  determine  this  question. 
St.  Louis  Southwestern  R.  Co.  v.  J.  S.  Pat- 
terson Constr.  Co.,  (1914)  181  Ind.  304,  104 
N.  E.  512.  See  also  Trenton,  etc..  Trac- 
tion Corp.  V,  Trenton,  (D.  C.  N.  J.  1915) 
227  Fed.  502,  on  the  question  of  the  au- 
thority of  a  state  legislature  to  confer 
similax  powers  uipon  a  state  board  of 
public  utilities. 

A  euit  for  the  recovery  of  an  overcharge 
of  freiaht  does  not  involve  the  reasonable- 
ness of  a  rate,  and  therefore  a  state  court 
has  jurisdiction  of  the  same,  an  appli- 
cation to  the  Interstate  Commerce  Com- 
mission being  unnecessary  as  would  be 
the  case  if  it  related  to  an  imreaeonable 
rate.  Kansas  City  Southern  R.  Co.  v, 
Tonn,  (1912)  102  Ark.  20,  143  S.  W.  577. 

8.    Hearing 

The  section  provides  for  a  full  hearing 
and  that  confers  on  the  carrier  the  privi- 
lege of  introducing  testimony,  and  thus 
imposes  on  the  Commission  the  dutv  of 
deciding  in  accordance  with  the*  facts 
proved;  a  finding  without  evidence  is 
oeyond  the  power  of  the  Commission. 
Interstate  (jommeroe  Oommiesion  v, 
Louisville,  etc,  R.  Co.,  (1913)  227  U.  S. 
88,  33  S.  Ct.  185,  57  U.  S.   (L.  ed.)  481. 

"  By  the  plain  language  of  the  law  the 
power  of  the  commissicm  to  prescribe  a 
rate  for  the  future  cannot  be  exercised  un- 
less after  full  hearing  on  complaint  made 
it  shall  be  of  the  opinion  that  any  of  the 
rates  or  charges  whatsoever  demanded, 
charged,  or  collected  by  any  common  car- 
rier or  carriers  subject  to  the  provisions 
of  the  act,  for  the  transportation  of  per- 
sons or  property  as  denned  in  the  first 
section  of  the  act,  are  unjust  or  imrea- 
sonable,  or  unjustly  discriminatory,  or 
unduly  preferential  or  prejudicial,  or 
otherwise  in  violation  of  the  provisions 
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of  the  act.  The  word  *  opinion  *  must  be 
interpreted  with  reference  to  the  connec- 
tion in  which  it  is  used  in  the  law.  It 
is  only  after  full  hearing  upon  complaint 
made  that  the  law  gives  any  weight  or 
significance  to  the  opinion  of  the  com- 
mission; that  is,  it  is  onlv  when  the 
opinion  results  from  the  full  hearing  that 
it  can  be  used  as  the  basis  of  further 
action  by  the  commission.  It  is  true  that 
in  making  up  the  opinion  of  the  com- 
mission its  members  may  and  it  is  their 
duty  to  call  to  their  aid  their  knowledge 
and  experience,  but  if  Congress  had  in- 
tended that  the  commission  could  make 
up  its  opinion  from  the  knowledge  and 
experience  of  its  members  independent  of 
any  evidence  in  the  particular  case,  then 
it  was  idle  to  provide  for  a  full  hearing, 
as  an  opinion  of  the  conunission  could 
be  formed  as  well  without  as  with  the 
full  hearing.  A  full  hearing  not  only, 
means  an  opportunity  to  be  heard  by  the 
carrier,  but  an  investigation  by  the  com- 
mission itself  of  the  lawfulness  of  the 
rate  in  question."  Atlantic  Coast  Line 
R.  Co.  t?.  Interstate  Commerce  Commis- 
sion   (Com.  C.  1911)    194  Fed.  449. 

4.  Order  of  Commission 

Form  and  sufficiency. — ^An  order  which 
neither  forbids  nor  commands  the  doing 
of  any  specific  act,  but  merely  states  in 
general  terms  the  duty  of  the  carrier 
as  defined  by  law,  is  too  indefinite  to  be 
enforced  by  the  court.  Farmers'  Loan 
Co.  V.  Northern  Pac.  R.  Co.,  (1897)  83 
Fed.  249.  See  also  Southern  Pac.  Co.  v. 
Colorado  Fuel,  etc.,  Co.,  (C.  C.  A.  1900) 
101  Fed.  779,  42  C.  C.  j±.  12. 

But  an  order  is  not  objectionable 
merely  because  by  its  terms  it  is  made  to 
operate  indefinitely  without  expressly  re- 
serving the  power  to  modify  it  in  the 
event  of  a  change  in  the  circumstances 
and  conditions.  Interstate  Commerce 
Commission  t;.  Louisville,  etc.,  R.  Co., 
(1896)  73  Fed.  409. 

It  is  no  objection  to  the  validity  of  an 
order  of  the  Interstate  Commerce  Com- 
mission determining  and  prescribing 
rates  to  be  charged  by  a  carrier,  that 
it  would  derange  the  schedule  of  rates 
*on  other  routes.  Louisville,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission, 
(1910)   184  Fed.  118. 

The  procedure  prescribed  by  section  13, 
supra,  p.  453,  requiring  a  statement  of 
cliarges  against  a  carrier  filed  with  the 
Interstate  Commerce  Commission  to  be 
forwarded  "  to  such  common  carrier,"  who 
shall  be  required  to  answer  the  same, 
which  procedure  is  required  to  be  followed 
in  case  of  hearings  for  the  prescribing  of 
rate?  under  this  section,  is  analogous  to 
that  in  all  legal  controversies,  and  suffi- 
cient, and  it  is  no  objection  to  the  validity 
of  an  order  of  the  commission  prescrib- 
ing rates  to  be  charged  by  a  carrier  be- 
tween certain  localities  that  it  will  affect 


the  rates  of  other  carriers,  not  before  the 
commission,  who  may  be  in  the  succession 
of  all  or  any  interstate  transportation 
which  includes  that  in  question.  Louis- 
ville, etc.,  R.  Co.  r.  Interstate  Commerce 
Commission,   (1910)    184  Fed.  118. 

Where  discriminatory  rates  are  com- 
plained of,  the  order  of  the  conunission 
need  not  specify  a  maximum  rate  to  be 
charged,  but  may  require  merely  the 
removal  of  the  discrimination.  Nor  in 
such  case  need  the  order  prescribe  the 
regulations  and  practices  necessary  to 
make  it  effective.  And  the  order  is  not 
rendered  invalid  by  being  less  compre- 
hensive than  it  might  have  been.  If  it 
removes  one  discrimination  it  is  not  in- 
operative because  it  fails  to  remove 
others.  New  York  Cent.,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  (S.  D. 
N.  Y.  1909)   168  Fed.  131. 

A  failure  to  specify  the  time  during 
which  an  order  of  the  Interstate  Com- 
merce Commission  fixing  a  rate  shall  re- 
main in  force  does  not  invalidate  the 
order.  And  although  not  confined  to  the 
issues  raised  by  the  petition  for  relief 
from  discriminatory  rates,  an  order  of 
the  commission  is  valid.  New  York 
Cent.,  etc,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (S.  D.  N.  Y.  1909) 
168  Fed.  131,  wherein  the  court  said: 
**  If  this  order  were  a  judgment  of  a 
court,  we  should  without  hesitation  say 
that  the  facts  alleged  in  the  petition  did 
not  support  it.  The  Interstate  Commerce 
Commission  is,  however,  an  administra- 
tive tribunal  dealing  with  practical 
problems.  So  long  as  parties  affected 
by  its  orders  appear  and  are  fully  heard, 
we  think  it  would  be  most  unfortunate 
to  deny  its  power  to  grant  such  relief 
as  the  facts  shown  upon  the  investigation 
should  call  for,  even  though  such  facts 
might  be  presented  by  evidence  techni- 
cally outside  the  issues  raised.  Not- 
withstanding, therefore,  that  the  commis- 
sion has  established  rules  of  practice 
analogous  to  those  in  courts,  notwith- 
standing that  its  rules  even  provide  that 
hearings  shall  be  had  upon  issue  joined, 
we  are  of  the  opinion  that  the  strict 
rules  of  pleading  should  not  be  held 
applicable  to  it.  Before  we  declare  an 
order  of  the  commission  invalid  as  being 
outside  the  issues,  we  think  that  we 
should  be  satisfied  that  it  is  outside  the 
.issues  actually  presented  to  the  commis- 
sion and  upon  which  the  parties  were 
heard.  We  have,  therefore,  thought  it 
our  duty  to  examine  the  evidence  and 
consider  the  claims  of  the  parties  made 
upon  the  hearing  before  the  commission. 
Through  such  examination  we  find  that 
the  milling  company  and  the  carriers 
appeared  before  the  commission,  and  that 
the  various  phases  of  the  discriminations 
claimed  to  exist  against  the  milling  com- 
pany were  fully  inquired  into,  including 
that  claimed  to  exist  in  favor  of  interior 
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millers  enjoying  the  milling  in  transit 
privileges.  As  nie  hearing  progressed,  its 
scope  apparently  widened,  and  at  its 
conclusion  we  are  satisfied  that  the  real 
question  before  the  commission  in  the 
minds  of  all  the  parties  was  whether  it 
was  proper  and  practicable  to  afford  re- 
lief like  that  granted  by  the  order.  In- 
deed, we  have  no  doubt  that  should  we 
declare  this  order  invalid,  and  a  new 
petition  should  be  filed,  the  inquiry 
would  be  along  the  lines  of  the  hearing 
already  had,  with  presumably  the  same 
result.  We  conclude,  therefore,  that 
while  the  order  may  have  been  techni- 
cally outside  the  issues  raised  by  the 
pleadings,  it  was  still  germane  to  the 
subject-matter  before  tiie  conunission, 
and  should  not  be  declared  invalid/' 

Effect  —  In  general. —  Early  cases  hold 
that  an  order  of  the  commission  is  merely 
an  a^inistrative  order,  and  not  a  finiU 
or  conclusive  judgment  conferring  vested 
rights.  Such  orders  are  subject  to  change 
as  conditions  may  justify  or  require.  Ken- 
tud^,  etc..  Bridge  Ck>.  v,  Louisville,  etc., 
R.  Co.,  (1889)  37  Fed.  567;  Interstate 
Commerce  Commission  v,  Louisville,  etc, 
R.  Co.,  (1896)  73  Fed.  409. 

Order  binding  on  successor  of  oarrier, — 
Interstate  Commerce  (Commission  v.  West- 
em  New  York,  etc,  R.  Co.,  (1897)  82  Fed. 
192;  Behlmer  v.  Louisville,  etc.,  R.  Co., 
(O.  C.  A.  1897)  83  Fed.  898,  42  U.  S.  App. 
681,  28  C.  C.  A.  229. 

Bnforcement. — See  notes  to  the  follow- 
ing section  16,  infra,  p.  476. 

Suspension. —  On  an  appUcation  for  an 
injtmction  restraining  the  commission  pen- 
dente lite  from  enforcing  an  order  agamst 
discriminatory  rates,  it  was  contended  that 
it  was  impossible  for  the  cSirrier  to  com- 
ply with  the  order  and  that  it  should  be 
set  aside  as  unenforceable  The  court 
said:  "This  objection  is  not  strictly  a 
legal  one,  but  involves  the  reasonableness 
of  the  order.  We  shall  not  enter  into  a 
full  examination  of  it  upon  this  prelim- 
inary application.  Indeed,  the  extent  to 
whidi  this  court  imder  the  Hepburn 
amendment  may  inquire  into  the  mere 
reasonableness  of  orders  made  by  the  com- 
mission is  a  most  serious  question.  This 
section  provides  that  orders  of  the  com- 
mission shall  take  effect  and  remain  in 
force  a  prescribed  time,  unless  '  suspended 
or  set  aside  by  a  court  of  competent  juris- 
diction.' Under  one  possible  construc- 
tion of  this  provision,  a  court  could  only 
set  aside  an  orcfer  when  it  infringed  upon 
a  constitutional  right  of  the  carrier,  or 
failed  to  comply  with  the  provisions  of  the 
statute.  The  objections  to  the  validity  of 
the  present  order  which  have  already  been 
exanuned  illustrate  these  questions  which 
the  coiurt  undoubtedly  has  power  to  pass 
upon.  On  the  other  hand,  under  another 
possible  construction  of  the  provision,  the 
court  has  power  to  pass  upon  the  reason- 
ableness of  the  orders  of  the  commission 
4  F.  S.  A.— 16 


upon  their  merits.  We  notice  a  trend  in 
the  decisions  toward  the  latter  construc- 
tion, but  we  deem  it  inexpedient  to  express 
any  opinion  in  the  matter  until  after  final 
hearing.  For  the  present  it  is  sufficient 
to  say  that,  assiuning  that  we  have  the 
broad  power  of  revision,  we  are  not  now 
satisfiM  from  an  examination  of  the  mov- 
ing  papers  that  the  order  is  unreasonable 
and  impracticable.  Certainly  we  think 
that  it  IS  not  se  clearly  impracticable  that 
its  enforcement  should  be  suspended  pend- 
ing suit  and  without  a  trial  of  its  work- 
inff."  New  York  CJent.,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  (S.  D. 
N.  Y.  19(y9)   168  Fed.  131. 

« 
6.  Review 

In  general. —  "The  orders  of  the  Com- 
mission are  final  imless  (1)  beyond  the 
power  which  it  could  constitutionally  ex- 
ercise; or  (2)  beyond  its  statutory  power; 
or  (3)  based  upon  a  mistake  of  law.  But 
Questions  of  fact  may  be  involved  in  the 
aetermination  of  questions  of  law  so  that 
an  order  regular  on  its  face  may  be  set 
aside  if  it  appears  that  (4)  the  rate  is  so 
low  as  to  be  confiscatory  and  in  violation 
of  the  constitutional  prohibition  against 
taking  property  without  due  process  of 
law;  or  (5)  if  the  Ck>mmiB8ion  acted  so 
arbitrarily  and  unjustly  as  to  fix  rates 
contrary  to  evidence,  or  without  evidence 
to  support  it;  or  (6)  if  the  authoritv 
therein  involved  has  been  exercised  in  such 
an  unreasonable  manner  as  to  cause  it  to 
be  within  the  elementary  rule  that  the 
substance,  and  not  the  shadow,  determines 
the  validity  of  the  exercise  of  the  power. 
In  determming  these  mixed  questions  of 
law  and  fact,  the  court  confines  itself  to 
the  ultimate  question  as  to  whether  the 
Commission  acted  within  its  power.  It 
will  not  consider  the  expediency  or  wis- 
dom of  the  order,  or  whether,  on  like  testi- 
mony, it  would  have  made  a  similar  rul- 
ing. '  The  findings  of  the  Commission  are 
madid  by  law  prima  facie  true,  and  this 
court  has  ascribed  to  them  the  strength 
due  to  the  judgments  of  a  tribunal  ap- 
pointed by  law  and  informed  by  experi- 
ence.' Illinois  Cent.  R.  Co.  v.  fiterstate 
Commerce  Commission,  (1907)'  206  U.  S. 
441,  27  S.  Ct.  700,  51  U.  S.  (L.  ed.)  1128. 
Its  conclusion,  of  course,  is  subject  to  re- 
view, but  when  supported  by  evidence  is 
accepted  as  final ;  not  that  its  decision,  in- 
volving as  it  does  so  many  and  vast  public 
interests,  can  be  supported  by  a  mere 
scintilla  of  proof  —  but  the  courts  will  not 
examine  the  facts  further  than  to  deter- 
mine whether  there  was  substantial  evi- 
dence to  sustain  the  order."  Interstate 
Commerce  Commission  v.  Union  Pac  R. 
Co.,  (1912)  222  U.  S.  541,  32  S.  Ct.  108, 
56  U.  S.  (L.  ed.)  308. 

The  courts  cannot,  under  the  guise  of 
exerting  judicial  power,  usurp  merely  ad- 
ministrative' ftirictions  by  setting  aside 
an    order    of    the    Interstate    Commerce 
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Ck>mnuuion  within  the  scope  of  the  power 
delegated  to  such  commiasioii,  upon  the 
l^round  that  such  jK>wer  waa  unwisely  or 
inexpediently  exercised.  Interstate  Com- 
merce Conuniflsion  r.  Illinois  Cent.  R.  Co., 
(1910)  215  U.  S.  452,  30  S.  Ct  155,  64 
U.  S.  (L.  ed.)  280. 

The  wisdom  or  expediency  of  the  law- 
ful discharge  of  the  admin istratiye  duties 
of  the  Interstate  Commerce  Commission  is 
not  reviewable  by  the  courts.  But  the 
courts  may  relieve  from  orders  of  the  com- 
mission which  deprive  complainants  of 
their  property  without  due  process  of  law, 
or  take  it  wiUiout  just  compensation,  from 
those  which  are  beyond  the  delegated 
power  of  the  commission,  and  from  those 
which  evidence  so  unreasonable  an  exercise 
of  ita  power  as  to  be  substantially  with- 
out though  formally  within  it.  Peavey  v. 
Union  Pac.  R.  Co.,  (1910)  176  Fed.  409, 
affirmed  (1911)  222  U.  S.  42,  32  S.  Ct. 
22,  56  U.  S.  (L.  ed.)  83;  Louisville,  etc., 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, (1910)   184  Fed.  118. 

In  jflxing  rates  the  Interstate  Cllommerce 
<Ik>mmi8sion  acts  only  as  a  legislative  or 
administrative  board,  and  not  judicially, 
and  its  determination  or  action  cannot 
preclude  judicial  inquiry  into  the  justice 
and  reasonableness  of  its  rates.  Missouri, 
etc.,  R.  V,  Interstate  Commerce  (yommia- 
sion,  (1908)  164  Fed.  645.  To  the  same 
effed;,  see  Baer  Bros.  Mercantile  Co.  v. 
Denver,  etc.,  R.  Co.,  (D.  C.  Colo.  1912) 
200  Fed.  614. 

If  upon  the  facts  found  by  the  commis- 
sion, its  conclusion  therefrom  plainly  in- 
volves an  error  of  law,  as  where  it  rests, 
under  the  undisputed  facts,  upon  an  erro- 
neous construction  of  this  Act,  an  order 
made  by  the  commission,  based  upon  such 
error  of  law,  is  subject  to  judicial  review. 
Obviously,  however,  this  rule  does  not  au- 
thorize the  court  to  review,  as  involving 
an  error  of  law,  the  conclusion  of  the  com- 
mission upon  a  question  of  fact  as  to  the 
reasonableness  or  unreaaonableness  of  a 
given  rate,  depending  upon  a  considera- 
tion of  the  weight  to  be  given  the  various 
evidential  facte  found  by  it.  The  court 
cannot  review  the  conclusion  of  the  com- 
mission on  questions  of  fact,  or  substitute 
its  judgment  for  that  of  the  commission 
upon  matters  of  fact  within  the  commis- 
sion's province.  Louisville,  etc.,  R.  Co.  17. 
U.  S.,  (M.  D.  Teim.  1914)  216  Fed.  672, 
wherein  the  court,  holding  that  the  ques- 
tion of  the  reasonableness  of  a  rate,  as 
one  of  fact,  is  well  established,  said :  "  It 
is  well  settled  that  where  all  the  evidence 
introduced  before  the  Commission  is  ex- 
hibited to  the  court,  its  conclusion  of  fact 
that  a  given  rate  is  reasonable  or  unrea- 
sonable will  be  accepted  by  the  court  as 
final  and  not  reviewed  upon  the  weight 
of  the  evidence,  unless  either  there  is  no 
substantial  evidence  supporting  such  con- 
clusion or  such  conclusion  is  contrary  to 
the  indisputable  character  of  the  evidence; 


in  which  cases  the  conclusion  involves  an 
error  of  law  and  is  therefore  reviewable 
by  the  court."  See  to  the  same  effect  New 
York  Ont.,  etc,  R.  (Ho.  v.  Murphy,  (C.  C. 
A.  2d  Cir.  1915)  224  Fed.  407,  140  C.  G. 
A,  111. 

The  general  principle  is  thoroughly  set- 
tled that  the  courts  of  the  United  States 
cannot  act  in  interstate  commerce  cases  as 
they  can  in  ordinary  appeals  in  equity, 
where  the  court  may  examine  the  evidence 
and  substitute  its  findings  of  facts  for 
that  of  the  original  tribunal.  Questions 
of  policy  and  expediency  cannot  be  con- 
sidered. In  short,  nothing  can  be  reviewed 
except  questions  of  law.  But  in  interstate 
commerce  cases,  as  in  all  other  cases,  it 
is  always  a  question  of  law  whether  th&re 
is  evidence  on  which  the  finding  can  le- 
^ly  be  based.  St.  Louis,  etc,  K.  Co.  ▼. 
U.  a,  (E.D.  HI.  1914)  217  Fed.  80. 

A  court  having  no  constitutional  power 
to  regulate  commerce  or  to  fix  rates  to 
be  duirged  by  a  carrier  cannot  suspend 
or  vacate  an  order  of  the  Interstate  Com- 
merce Commission  prescribing  rates  un- 
der the  power  conferred  by  wis  section, 
except  on  the  ground  that  in  making  such 
order  the  coQimission  transcended  its 
power  or  exercised  such  power  without  due 
regard  to  law  and  in  violation  of  s(»ne 
legal,  coDstitutional,  or  natural  right  of 
the  carriers  affected.  Philadelphia,  etc, 
R.  Co.  17.  Interstate  Commerce  Commis- 
sion, (1909)   174  Fed.  687. 

The  Interstate  Commerce  Commission 
has  power  to  determine  the  reasonableness 
of  rates,  and  likewise  it  is  authorized  to 
awaxd  reparation,  and  in  both  respects, 
where  the  reparation  arises  from  a  re-es- 
tablishment of  rates,  its  conclusions,  being 
administrative,*  are  final  and  conclusive, 
unless  the  commission  has  in  some  particu- 
lar material  to  the  controversy  exceeded 
its  prescribed  functions.  Fidelity  Lumber 
O.  V,  Great  Northern  R.  Co.,  (C.  C.  A. 
9th  Cir.  1912)  193  Fed.  924,  113  C.  C.  A 
552. 

"It  is  not  for  us  to  say  whether  the 
Commission  has  properly  attached  great 
or  little  weight  to  evidence  adduced  upon 
a  given  point,  or  whether  the  conclusion 
reached  by  the  Commission  upon  testi- 
mony as  to.  facte  alone  shows  mistake  as 
to  some  particular  fact  not  essential  or 
vital  to  the  proceeding,  or  inadvertency,  or 
is  not  such  a  conclusion  as  this  court 
might  have  reached.  If  the  particular 
matter  in  issue  and  inquired  int^  was  one 
of  fact  and  a  full  hearing  was  afforded, 
and  the  conclusion  reach^  is  supported 
by  si:U^tantial  evidence,  it  will  not  be  nul- 
lified by  the  courts."  Norfolk,  etc.,  R. 
Co.  V.  U.  S.,  (Com.  C.  1912)  195  Fed.  953. 

It  is  extremely  doubtful  whether,  at 
common  law,  one  shipper  had  a  cause  of 
action  because  the  carrier  paid  another 
shipper  more  than  the  market  value  of 
transportation  services  rendered  to  the 
carrier.    But  if  any  .such  right  existed  it 
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was  abrogated  or  forbidden  by  the  Com- 
merce Act,  and  one  was  given  which,  as  a 
condition  of  the  right  to  recover,  required 
a  finding  by  the  commission  that  the  al- 
lowance was  unreasonable  and  operated  as 
an  unjust  discrimination  or  as  undue 
preference.  Such  orders  so  far  a«  they 
are  administrative  are  conclusive,  whether 
they  relate  to  past  or  present  rates,  and 
can  be^  given  general  and  uniform  opera- 
tion, since  all  shippers,  who  have  been  or 
may  be  affected  by  the  rate,  can  take  ad- 
vantage of  the  ruling  and  avail  them- 
selves of  the  reparation  order.  They  are 
^uasi- judicial  end  only  prima  facie  correct 
in  80  far  as  they  determine  the  fact  and 
amount  of  damage  —  as  to  which,  since  it 
involves  the  payment  of  money  and  tcdc- 
ing  of  property,  the  carrier  is  by  the  fol- 
lowing section  16  given  its  day  in  court 
and  the  right  to  a  judicial  hearing. 
Mitchell  Coal,  etc.,  Co.  v.  Pennsylvania 
R.  Co.,  (1913)  230  U.  S.  247,  33  S.  Ct. 
916,  57  U.  8.  (L.  ed.)  1472,  modifying 
(C.  C.  A.  3d  Cir.  1911)  192  Fed.  475,  112 
C.  C.  A,  637. 

Power  unwisely  exercised. —  The  courts 
cannot,  under  the  guise  of  exerting  ju- 
dicial power,  usurp  merely  administrative 
functions  by  setting  aside  an  order  of  the 
Interstate  Commerce  Commission  within 
the  scope  of  the  power  delegated  to  such 
commissioner,  upon  the  ^ound  that  such 
power  was  unwisely  or  inexpediently  ex- 
ercised. Interstate  Commerce  Commis- 
aion  r.  Illinois  Cent.  R.  Co.,  (1910)  215 
U.  S.  462,  30  S.  Ct.  155,  54  U.  S.  (L.  ed. 
280,  reversing  (1908)  173  Fed.  930.  See 
to  the  same  effect  U.  S.  v.  Louisville,  etc, 
R.  Co.,  (1914)  236  U.  S.  314,  35  S.  Ct. 
113,  69  U.  S.  (L.  ed.)  245,  wherein 
the  court  said :  "  In  view  of  the  doc- 
trine announced  in  Interstate  Commerce 
Commission  v,  Illinois  Cent.  R.  Co., 
(1910)  215  U.  S.  452,  54  U.  S.  (L.  ed.) 
280,  30  S.  Ct.  155;  Interstate  Com- 
merce Commission  v,  Delaware,  etc.,  R. 
Co.,  (1911)  220  U.  S.  236,  55  U.  S. 
(L.  ed.)  448,  31  S.  Ct.  392;  Interstate 
Commerce  Commission  v.  Louisville,  etc., 
R,  Co.,  (1913)  227  U.  8.  88,  57  U.  S. 
(L.  ed.)  431,  33  8.  Ct.  186,  it  plainly  re- 
sults that  the  court  below,  in  substituting 
its  judgment  as  to  the  existence  of  pre^ 
erence  for  that  of  the  commission,  on  the 
ground  that  where  there  was  no  dispute 
as  to  the  facts  it  had  to  do  so,  obviously 
exerted  an  authority  not  conferred  upon 
it  by  the  statute.  It  is  not  disputable 
that  from  the  beginning  the  very  purpose 
for  which  the  commission  was  created'  was 
to  bring  into  existence  a  body  which,  from 
its  peculiar  character,  would  be  most  Atted 
to  primarily  decide  whether  from  facts, 
disputed  or  undisputed,  in  a  given  case, 
preference  or  discrimination  existed.  East 
Tennessee,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1901)  181  U.  S.  1, 
2^29,  45  U.  S.  (L.  ed.)  719,  727-729,  21 
S.  Ct.  516.    And  the  amendments  by  which 


it  came  to  pass  that  the  findings  of  the 
Commission  were  made  not  merely  prima 
facie  but  conclusively  correct  in  case  of 
judicial  review,  except  to  the  ext^Lt 
pointed  out  in  the  Illinois  Central  and 
other  cases,  supra,  show  the  progressive 
evolution  of  the  legislative  purpose  and 
the  inevitable  conflict  which  exists  between 
giving  that  purpose  effect  and  upholding 
the  view  of  tne  statute  taken  by  the  court 
below.  It  cannot  be  otherwise,  since  if  the 
view  of  the  statute  upheld  below  be  sus- 
tained, the  Commission  would  become  but 
a  mere  instrument  for  the  purpose  of  tak- 
ing testimony  to  be  submitted  to  the 
courts  for  their  ultimate  action." 

No  evidence  to  support. —  While  a  find- 
ing of  fact  made  by  the  commission  con- 
cerning a  matter  within  the  scope  of  the 
authority  delegated  to  it  is  binding  and 
mav  not  be  re-examined  in  the  courts,  it  is 
undoubted  that  where  it  is  contended  that 
an  order  whose  enforcement  is  resisted  was 
rendered  without  any  evidence  whatever  to 
to  support  it,  the  consideration  of  such 
a  question  involves  not  an  issue  of  fact, 
but  one  of  law  which  it  is  the  duty  of  the 
courts  to  examine  and  decide.  Florida 
East  Coast  R.  Co.  v.  U.  8.,  (1914)  234 
U.  8.  167,  34  S.  Ct.  867,  68  U.  8.,  (L.  ed.) 
1267. 

Exclusion  of  relevant  facts. —  An  order 
will  be  set  aside  for  error  in  excluding 
relevant  facts  from  consideration.  Texas, 
etc.,  R.  Co.  17.  Interstate  Commerce  Com- 
mission, (1896)  162  U.  8.  197,  16  8.  Ct. 
666,  40  U.  8.  (L.  ed.)  940,  reversing 
(1893)  67  Fed.  948,  20  U.  8.  Aipp.  1,  6 
C.  C.  A.  653. 

Consideration  of  evidence  outside  rec- 
ord.—  The  statute  contemplates  that  the 
Interstate  Commerce  Commission  shall  not 
only  have  the  power  to  determine 
whether  any  given  rate  is  reasonable,  but 
shall  also  nave  the  power  to  determine 
whether  any  given  rate  is  confiscatory; 
and  if  the  complainant  is  dissatisfied  as 
to  the  decision  of  the  Interstate  Commerce 
Commission  it  is  its  duty  under  the 
statute  to  apply  to  the  commission  for 
a  rehearing,  in  order  that  it  may  offer  any 
additional  evidence  bearing  on  the  ques- 
tion of  the  imreasonableness  of  the  rate 
and  as  to  whether  the  rate  is  confiscatory. 
This  however  is  subject  to  the  exception 
that  if  the  commission  refused  to  hear 
testimony  that  is  material  on  the  quee- 
tion  as  to  whether  the  rates  are  confisca- 
tory or  unreasonable,  then  the  court  will 
hear  such  testimony,  but  if  no  effort  is 
mad^  on  the  part  of  the  complainant  to 
present  to  the  commission  additional  testi- 
mony bearing  on  the  question  as  to 
whether  the  rates  are  confiscatory  the 
court  will  not  consider  such  evidence  on  a 
review  of  the  order  but  will  hear  only 
the  testimony  contained  in  the  record 
which  was  before  the  commission  at  the 
hearing  of  the  case.  Louisville,  etc.,  R 
Co.  t;.  U.  8.,  (W.  D.  Va.  1914)  218  Fed. 
89. 
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ni.  Miscellaneous  Rbgxtlations 
Allowance  of  eleyator  charges. —  The 
Interstate  Commerce  Conmiission  cannot 
make  the  allowance  hj  a  carrier  to  the 
owner  of  an  elevator  of  the  cost  of  the 
elevation  in  transit  of  grain  in  which  he 
has  an  interest,  conditioned  upon  his  fail- 
ure to  use  the  opportunity  afforded  dur- 
ing the  process  of  elevation  to  treat,  weighs 
inspect,  or  mix  the  grain,  since  such  al- 
lowance cannot  be  deemed  an  undue  pref- 
erence or  discrimination  forbidden  by  the 
Act  to  regulate  commerce,  in  view  of  the 
provisions  of  this  section,  recognizing  that 
services  in  transportation,  rendered  by  an 
owner  of  the  property  transported,  are  to 
be  paid  for  by  the  carrier.  Interstate 
Commerce  Commission  v,  Diffenbauch, 
(1911)  222  U.  S.  42,  32  S.  Ct.  22,  66 
U.  S.  (L.  ed.)  83,  modififuig  and  afftrming 
Peavey  v.  Union  Pac.  R.  Co.,  (W.  D.  Mo. 
1910)   176  Fed.  409. 

Regulation  of  distribution  of  railway 
cars. — ^An  order  of  the  Interstate  Com- 
merce Commission  comipanding  a  railway 
company  in  time  of  car  shortage  to  desist 
from  its  practice  not  to  take  into  account 
the  company's  fyel  cars  in  the  daily  dis- 
tribution of  coal  cars  to.  the  bituminous 
coal  mines  on  its  line,  and  requiring  it 
for  a  future  period  of  two  years  to  count 
such  cars  against  the  share  of  the  mine 
receiving  them,  is  within  the  authority 
delegated  by  this  section,  upon  complaint 


duly  made,  to  declare  a  rate  or  practice 
affecting  rates  illegal,  and  to  detenniiie 
and  prescribe  for  a  term  not  exceeding 
two  years  what  will  be  a  just  and  reaeca- 
able  rate,  and  what  regulation  or  prac- 
tice in  respect  to  transportation  is  just, 
fair,  and  reasonable  thereafter  to  be 
followed.  Interstate  Commerce  Commis- 
sion V.  Illinois  Cent.  R,  Co.,  (1910)  215 
U.  S.  462,  30  S.  Ct  165,  64  U.  S.  (L.  ed.) 
280. 

Switching  charges. — ^An  order  of  the  In- 
terstate Commerce  Commission  prohibiting 
certain  railroad  companies  from  making 
switching  charges  was  sustained  in  Lob 
Angeles  Switchmg  Case,  (1914)  234  U.  S. 
294,  34  S.  a.  814,  68  U.  8.  (L.  ed.)  1319, 
reversing  (Com.  Ct.  1911)  188  Fed.  229; 
Interstsjbe  Commerce  Com.  v.  Southern 
Pac.  R.  Co.,  (1914)  234  U.  S.  315,  34  S. 
Ot.  820,  68  U.  S.  (L.  ed.)  1329,  revening 
(Com.  Ct.  1911)    188  Fed.  241. 

Terminal  charges. — If  a  terminal  char^ 
be  in  and  of  itself  just  and  reasonable  it 
cannot  be  condemned  or  the  carrier  re- 
quired to  chan^  it  on  the.  ground  that  it, 
taken  with  prior  charges  of  transporta- 
tion over  the  lines  of  the  carrier  or  of 
connecting  carriers,  makes  the  total  charge 
to  the  shipper  unreasonable.  Interstate 
Commerce  Commission  t?.  Stickney,  (1909) 
216  U.  S.  98,  30  S.  Ct.  66,  54  U.  S.  (L. 
ed.)  112,  affirming  (C.  C.  Minn.  1908)  164 
Fed.  638. 


[Sec.  15  continued.    [B]  New  rates,  classification,  etc. —  oommisBioii  to 
determiDA  propriety  of  —  8iisi>eiision  until  decision  —  final  determination 
—  extension  of  snsi>ension  —  hearing  on  rates  increased  since  January  1, 
1910.]     Whenever  there  shall  be  filed  with  the  commission  any  schedule 
stating  a  new  individual  or  Joint  rate,  fare,  or  charge,  or  any  new  indi- 
vidual or  joint  classification,  or  any  new  individual  or  joint  regulation  or 
practice  affecting  any  rate,  fare,  or  charge,  the  commission  shall  have,  and 
it  is  hereby  given,  authority,  either  upon  complaint  or  upon  its  own  initia- 
tive without  complaint,  at  once,  and  if  it  so  orders,  without  answer  or  other 
formal  pleading  by  the  interested  carrier  or  carriers,  but  upon  reasonable 
notice,  to  enter  upon  a  hearing  concerning  the  propriety  of  such  rate,  fare, 
charge,  classification,  regulation,  or  practice;  and  pending  such  hearing 
and  the  decision  thereon  the  commission  upon  filing  with  such  schedule  and 
delivering  to  the  carrier  or  carriers  affected  thereby  a  statement  in  writing 
of  its  reasons  for  such  suspension  may  suspend  the  operation  of  such 
schedule  and  defer  the  use  of  such  rate,  fare,  charge,  classification,  regula- 
tion, or  practice,  but  not  for  a  longer  period  than  one  hundred  and  twenty 
days  beyond  the  time  when  such  rate,  fare,  charge,  classification,  regulation, 
or  practice  would  otherwise  go  into  effect ;  and  after  full  hearing,  whether 
completed  before  or  after  the  rate,  fare,  chaise,  classification,  regulation, 
or  practice  goes  into  effect,  the  commission  may  make  such  order  in  refer- 
ence to  such  rate,  fare,  charge,  classification,  regulation,  or  practice  as  would 
be  proper  in  a  proceeding  initiated  after  the  rate,  fare,  charge,  classification, 
regulation,  or  practice  had  become  effective:    Provided,  That  if  any  such 
hearing  can  not  be  concluded  within  the  period  of  suspension,  as  ahove 
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stated,  the  Interstate  Commerce  Commission  may,  in  its  discretion,  extend 
the  time  of  suspension  for  a  further  period  not  exceeding  six  months. 
At  any  hearing  involving  a  rate  increased  after  January  first,  nineteen  hun- 
dred and  ten,  or  of  a  rate  sought  to  be  increased  after  the  passage  of  this 
Act,  the  burden  of  proof  to  show  that  the  increased  rate  or  proposed 
increased  rate  is  just  and  reasonable  shall  be  upon  the  common  carrier,  and 
the  commission  shall  give  to  the  hearing  and  decision  of  such  questions 
preference  over  all  other  questions  pending  before  it  and  decide  the  same 
as  speedily  as  possible.  [24  8tai,  L.  384,  as  amended  hy  34  Stat  L.  589,  36 
Stat  L.  552.] 

The  provisions  of  the  text  are  from  the  amending  Act  of  June  18,  1910,  ch.  309, 
I  12.    See  the  notes  at  the  end  of  this  section,  infroy  p.  474. 


Burden  of  proof. —  Since  Congress,  by 
the  amendment  of  1910  specifically  cast 
upon  the  carrier  the  burden  of  establish- 
ing the  reasonableness  of  its  rates  when 
it  appeared  that  such  rates  carried  an  in- 
crease over  those  which  had  prevailed 
previously,  it  would  seem  to  follow  that 


prior  to  the  amendment  the  burden  of 
proof  was  upon  those  objecting  to  such  in- 
crease in  rates  as  unjustifiable.  Other- 
wise there  would  have  been  no  necessity 
for  the  enactment  of  the  amendatory  stat- 
ute. People  V,  Public  Service  Commission, 
(1915)  216  N.  Y.  241,  109  N.  B.  252. 


[Seo.  15  continued.  [(7]  Commission  may  establiflh  throngh  routes,  joint 
olaasifications,  and  rates,  etc.,  on  failure  of  carriers  —  water  connection 
— electric  roads  not  carrying  freight  —  water  transportation.]  The  com- 
mission may  also,  after  hearing,  on  a  complaint  or  npon  its  own  initiative 
without  complaint,  establish  through  routes  and  joint  classifications,  and 
may  establish  joint  rates  as  the  maximum  to  be  charged  and  may  prescribe 
the  division  of  such  rates  as  hereinbefore  provided  and  the  terms  and  con- 
ditions under  which  such  through  routes  shall  be  operated,  whenever  the 
carriers  themselves  shall  have  refused  or  neglected  to  establish  voluntarily 
such  through  routes  or  joint  classifications  or  joint  rates;  and  this  pro- 
vision shall  apply  when  one  of  the  connecting  carriers  is  a  water  line.  The 
commission  shall  not,  however,  establish  any  through  route,  classification, 
or  rate  between  street  electric  passenger  railways  not  engaged  in  the  general 
business  of  transporting  freight  in  addition  to  their  passenger  and  express 
business  and  railroads  of  a  different  character,  nor  shall  the  commission 
have  the'  right  to  establish  any  route,  classification,  rate,  fare,  or  charge 
when  the  transportation  is  wholly  by  water,  and  any  transportation  by 
water  affected  by  this  Act  shall  be  subject  to  the  laws  and  regulations 
applicable  to  transportation  by  water.  [24  Stat.  L.  384,  as  amended  hy  34 
Stat.  L.  589,  36  Stat.  L.  552.] 

The  provisions  here  given  are  from  the  amending  Act  of  June  18,  1910,  ch.  309,  §  12. 
See  the  notes  at  the  end  of  this  section,  infra,  p.  474.  • 


i>Tity  of  Commission  to  establish 
throQi^  route  or  rate. —  This  section  does 
not  require  the  commission  in  aU  instances 
to  establish  a  through  rate  or  to  fix  a 

{'oint  rate.  Baer  Bros.  Mercantile  Co.  v. 
)€nver,  etc.,  R.  Co.,  (D.  C.  Colo.  1912) 
200  Fed.  614,  wherein  the  court  said: 
"  The  very  terms  of  section  15,  above 
quoted,  are  permissive." 

The  power  of  the  Interstate  Commerce 
Commiesion  to  establish  joint  rates  under 
this  section  is  discretionary  and  not  sub- 


ject to  review  by  the  Commerce  Court. 
Crane  Iron  Works  v.  U.  S.,  (Com.  Ct. 
1912)  209  Fed.  238,  wherein  it  appeared 
that  the  petitioner  instituted  the  proceed- 
ings before  the  commission  against  the 
Central  Railroad  Company  of  New  Jersey 
to  procure  an  order  requiring  the  defend- 
ant railroads  to  establish  through  rates 
and  joint  rates  on  certain  commodities  be- 
tween points  on  the  Crane  Railroad  and 
points  in  the  state  of  New  Jersey  on  the 
lines  of  the  Central  Railroad.    The  court 
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in  construing  the  provision  of  the  section 
empowering  the  commission  to  eetablish 
rates  said :  "  That  this  invests  the  Com- 
mission with  discretionary  power,  and  was 
BO  intended,  cannot  be  seriously  doubted. 
Not  onlv  is  the  grant  of  authority  permisr 
sive  in  form,  but  the  entire  paragraph  con- 
tenij>latei  the  exercise  of  judgment  upon 
the  facts  disclosed,  and  implies  the  right 
and  duty  of  the  Commission  to  order  or 
decline  to  order  joint  rates,  as  the  circum- 
stances and  conditions  developed  in  each 
inquiry  may  seem  to  require.  The  pro- 
vision for  a  hearing  upon  complaint,  or 
the  equivalent  initiative  of  the  Commis- 
sion, involves  the  libertv  and  obligation 
of  the  administrative  tribunal  to  decide  a 
controversy  of  this  nature  upon  its  merits 
with  due  regard  to  the  interests  of  both 
shippers  and  carriers.  In  short,  it  seems 
clear  to  us  that  the  question  of  establish- 
ing joint  rates  or  declining  to  do  so  rests 
in  the  discretion  of  the  Commission,  and 
it  is  e<)ually  clear  that  the  refusal  of  the 
Commission  in  this  case  was  a  lawful 
and  proper  exercise  of  that  discretion." 

Finding  by  Commission. —  The  power  to 
establish  through  routes  and  jomt  rates 
does  not  depend  upon  a  finding  by  the 
commission  that  the  carriers  in  question 
have  been  guilty  of  discrimination.  It  is 
sufficient  if  discrimination  in  fact  actually 
exists.  St.  Louis,  etc.,  R.  Co.  v.  U.  S., 
(W.  D.  Ky.  1916)  234  Fed.  668. 

^No  reasonable  or  satisfactory  route." 
—  In  Interstate  Commerce  Commission  v. 
Northern  Pac.  R.  Co.,  (1910)  216  U.  a 
538,  30  S.  Ct.  417,  54  U.  S.  (L.  ed.)  608 
it  was  held  construing  the  section  as  it 
read  prior  to  the  amendment  of  1910  that 
the  personal  preferences  of  many  travelers 
for  a  southern  route  between  eastern 
points  and  points  on  the  Northern  Pacific 
Railway  between  Portland  and  Seattle  do 
not  make  the  through  route  via  the  North- 
ern Pacific  Railway  unreasonable  or  un- 
satisfactory, so  as  to  justify  the  Interstate 
Commerce  Commission,  in  the  exercise  of 
its  power  under  this  section  to  establish 


through  routes  and  joint  rates  wliere  ''  no 
leasonable  or  satisfactory  through  route 
exists,"  in  ordering  the  establishment  of 
through  rates  and  joint  rates  between 
those  points  via  the  Union  Pacific  Rail- 
way,  so  as  to  put  the  latter  road  on  an 
equal  footing  with  the  Northern  Pacific 
Railway  Company  in  the  use  for  through 
travel  of  the  road  belonging  to  the  latter 
between  Portland  and  Seattle.  It  was  fur- 
'  ther  held  that  the  courts  might  review  the 
determination  of  the  Interstote  Commerce 
Commission  upon  the  question  whether 
''no  reasonable  or  satisfactory  through 
route  exists"  within  the  meaning  of  this 
section,  conditioning  the  authority  of  the 
commission  to  establish  through  routes 
and  joint  rates  upon  the  nonexistence  of 
such  route. 

nearly  authorities  construing  the  origi'* 
nal  Interstate  Commerce  Act  were  to  the 
effect  that  the  Interstate  Commerce  Com- 
mission had  no  power  to  establish  through 
routes.  Little.  Rock,  etc.,  R.  Co.  t?.  St. 
Louis  Southwestern  R.  Co.,  (C.  C.  A. 
1894)  63  Fed.  776,  27  U.  S.  App.  380,  11 
C.  C.  A.  417;  Gulf,  etc.,  R.  Co.  v,  Miami 
Steamship  Co.,  (1898)  86  Fed.  407,  52 
U.  S.  App.  732,  30  C.  C.  A.  142;  Inter- 
state Commerce  Commission  v.  Western, 
etc.,  R.  Co.,  (C.  C.  A.  1899)  93  Fed.  83, 
35  C.  C.  JL  217;  Interstate  Commerce 
Commission  r.  Louisville,  etc.,  R.  Co., 
(1896)  73  Fed.  409;  Union  Pac.  R,  Co.  «. 
U.  S.,  (1886)  117  U.  S.  356,  6  S.  Ct.  772, 
29  U.  S.  (L.  ed.)  920;  Express  Cases, 
(1886)  117  U.  8.  1,  6  S.  Ct,  542,  628,  29 
U.  S.  (L.  ed.)  791;  Kentucky,  etc.  Bridge 
Co.  17.  Louisville,  etc.,  R.  Co.,  (1889)  37 
Fed.  567,  2  Int.  Com.  Rep.  351;  Little 
Rock,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  R.  Co., 
(1890)  41  Fed.  559;  Little  Rock,  etc.,  R. 
Co.  p.  East  Tennessee,  etc.,  R.  Ck>.,  (1891) 
47  Fed.  771;  Interstate  Commerce  Com- 
mission V,  Cincinnati,  etc.,  R.  Co.,  (1893) 
56  Fed.  925;  Chicago,  etc.,  R.  Co.  v,  Os- 
borne, (1892)  52  Fed.  912,  10  tJ.  S.  App. 
430,  3  C.  C.  A.  347. 


[Sec.  15  continued.  [D]  Through  routes  to  embrace  entire  length  of 
railroad  —  exception.]  And  in  establishing  such  through  route,  the  commis- 
sion shall  not  require  any  company,  without  its  consent,  to  embrace  in  such 
route  substantially  less  than  the  entire  length  of  its  railroad  and  of  any 
intermediate  railroad  operated  in  conjunction  and  under  a  common  man- 
agement or  control  therewith  which  lies  between  the  termini  of  such  pro- 
posed through  route,  unless  to  do  so  would  make  such  through  route  unrea- 
sonably long  as  compared  with  another  practicable  through  route  which 
could  otherwise  be  established.  [24  Stat.  L.  384,  as  amended  by  34  Stat.  L. 
589,  36  Stat.  L.  552.] 

The  provisions  here  given  are  those  of  the  amending  Act  of  June  18,  1910,  ch.  309, 
i  12.    See  the  notes  at  the  end  of  this  section,  infra,  p.  474. 

[Sec.  15  continued.  [E]  Shipper's  choice  of  routes  to  be  observed — issue 
of  through  bill  of  lading,  etc. —  choice  of  competing  lines.]    In  all  cases 
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where  at  the  time  of  delivery  of  property  to  any  railroad  corporation  being 
a  common  carrier,  for  transportation  subject  to  the  provisions  of  this  Act 
to  any  point  of  destination,  between  which  and  the  point  of  such  delivery 
for  shipment  two  or  more  through  routes  and  through  rates  shall  have  been 
established  as  in  this  Act  provided  to  which  through  routes  and  through 
rates  such  carrier  is  a  party,  the  person,  firm,  or  corporation  making  such 
shipment,  subject  to  such  reasonable  exceptions  and  regulations  as  the 
Interstate  Commerce  Commission  shall  from  time  to  time  prescribe,  shall 
have  the  right  to  designate  in  writing  by  which  of  such  through  routes  such 
property  shall  be  transported  to  destination,  and  it  shall  thereupon  be  the 
duty  of  the  initial  carrier  to  route  said  property  and  issue  a  through  bill  of 
lading  therefor  as  so  directed,  and  to  transport  said  property  over  its  own 
line  or  lines  and  deliver  the  same  to  a  connecting  line  or  lines  according  to 
such  through  route,  and  it  shall  be  the  duty  of  each  of  said  connecting  car- 
riers to  receive  said  property  and  transport  it  over  the  said  line  or  lines  and 
deliver  the  same  to  the  next  succeeding  carrier  or  consignee  according  to 
the  routing  instructions  in  said  bill  of  lading :  Provided,  however,  That  the 
shipper  shall  in  all  instances  have  the  right  to  determine,  where  competing 
lines  of  railroad  constitute  portions  of  a  through  line  or  route,  over  which 
of  said  competing  lines  so  constituting  a  portion  of  said  through  line  or 
route  his  freight  shall  be  transported.  [24  Stai.  L.  384,  as  amended  by  34 
Stat.  L.  669,  36  Stat.  L.  553.] 

The  provisions  of  the  text  are  from  the  amending  Aet  of  June  18,  1910,  ch.  309, 
I  12.    See  the  notes  at  the  end  of  this  section,  infra,  p.  474. 


In  general. —  Under  this  clause,  as  there 
can  be  no  through  shipment  lawfully  un- 
dertaken, unless  a  rate  has  been  estab- 
lished, filed,  and  published,  there  can  be 
no  through  ahipment  undertaken,  even 
where  there  are  two  or  more  competing 
lines  in  same  portion  of  the  route,  un- 
less there  is  a  rate  fixed  over  each  so  that 
the  shipper  in  routing  it  by  one  or  the 
other  is  as  fullv  informed  as  is  the  car- 
rier, when  the  shipment  is  made,  as  to  the 
rate,  and  as  the  rate  in  such  case  must 
be  made  by  agreement  between  the  car- 
riers, the  carrier  necessarily  chooses  his 
agent  in  advance,  and  is  in  no  situation  to 
deny  that  agency.  If  a  through  rate  has 
not  been  fixed,  then  the  shipper  in  exer- 
cising his  common- law  right  of  routing 
cannot  make  a  through  shipment,  but 
must  make  shipment  according  to  the  local 
rates  of  the  respective  lines  over  which 
the  carriage  may  be  undertaken.  The 
right  of  routing,  therefore,  cannot  affect 
the  contractual  rights  of  the  carrier;  for 
if  it  has  not  contracted  with  a  connecting 
carrier  it  cannot  be  required  to  accept  for 
through  carriage,  and  if  it  does  accept 
for  through  carriage  it  does  so  under  con- 
tract with  the  connecting  carrier.  So  the 
right  of  through  routing  is  purely  con- 
tractual on  the  part  of  the  carrier,  ex- 
cept a3  under  the  Act  of  1906  there  is  a 
power  in  the  commission  to  order  a 
through  routing  to  the  exclusion  of  an- 
other route.  But  so  long  as  through  ship- 
ment can  only  be  undertaken  upon  agreed 


and  published  rates,  which  the  carriers 
tender  to  the  public,  there  can  be  no  hard- 
ship in  the  shipper  routing  the  carriage. 
Cleveland,  etc.,  R.  Co.  v.  Hayes,  (1913) 
181  Ind.  87,  102  N.  £.  34,  103  N.  £.  839. 

AppUcabUity  to  shipments  in  1907. — 
The  provision  as  to  the  shipper's  choice 
of  routes  has  been  held  not  applicable  to 
a  shipment  taking  place  in  1907.  Cleve- 
land, etc.,  R.  Co.  V.  Hayei,  (1913)  181 
Ind.  87,  102  N.  £.  34,  103  N.  £.  839. 

State  statute. —  A  state  law  authoris- 
ing a  shifter  to  choose  his  route  and  af- 
fixing a  penaltv  for  a  diversion  from  that 
route  is  invalid  as  to  interstate  shipments 
in  view  of  the  federal  statute  whicn  must 
control.  Mitchell  v.  Greenville,  etc.,  R. 
Co.,   (1914)   99  S.  C.  319,  83  8.  E.  201. 

Designation  by  the  shipper  in  writing 
of  the  route  by  which  the  property  shall 
be  transported  to  its  destination  is  not 
required  by  this  section  and  is  not  essen- 
tial to  create  a  liability  on  the  part  of  the 
carrier  for  moving  the  shipment  by  a  dif- 
ferent route  from  the  one  selected  by  the 
shipper  and  contrary  to  his  oral  instruc- 
tions. Lamb  V,  Moor,  (1916)  17  Ga.  App. 
549,  87  S.  E.  837,  wherein  the  designation 
of  the  route  by  which  the  shipper  desired 
the  shipment  to  move  was  held  to  be  suf- 
ficiently made  and  a  recovery  of  damages 
on  account  of  the  carrier's  substitution 
of  a  different  route  from  that  designated 
by  the  shipper  was  authorized  by  the 
evidence. 
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[Sec.  15  continued.  [F]  Disclosing  information  of  shipments  unlawful 
—  receivings  unlawful  —  exception  for  legal  process  —  adjustment  of 
accounts.]  It  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  Act,  or  any  officer,  agent,  or  employee  of  such  common 
carrier,  or  for  any  other  person  or  corporation  lawfully  authorized  by  such 
common  carrier  to  receive  information  therefrom,  knowingly  to  disclose  to 
or  permit  to  be  acquired  by  any  person  or  corporation  other  than  the 
shipper  or  consignee,  without  the  consent  of  such  shipper  or  consignee, 
any  information  concerning  the  nature,  kind,  quantity,  destination,  con- 
signee, or  routing  of  any  property  tendered  or  delivered  to  such  common 
carrier  for  interstate  transportation,  which  information  may  be  used  to 
the  detriment  or  prejudice  of  such  shipper  or  consignee,  or  which  may 
improperly  disclose  his  business  transactions  to  a  competitor;  and  it  shall 
also  be  unlawful  for  any  person  or  corporation  to  solicit  or  knowingly 
receive  any  such  information  which  may  be  so  used :  Provided,  That  noth- 
ing in  this  Act  shall  be  construed  to  prevent  the  giving  of  such  informa- 
tion in  response  to  any  legal  process  issued  under  the  authority  of  any  state 
or  federal  court,  or  to  any  officer  or  agent  of  the  Government  of  the  United 
States,  or  of  any  State  or  Territory,  in  the  exercise  of  his  powers,  or  to 
any  officer  or  other  duly  authorized  person  seeking  such  information  for 
the  prosecution  of  persons  charged  with  or  suspected  of  crime ;  or  informa- 
tion given  by  a  common  carrier  to  another  carrier  or  its  duly  authorized 
agent,  for  the  purpose  of  adjusting  mutual  traffic  accounts  in  the  ordinary 
course  of  business  of  such  carriers.  [24  Stat  L.  364,  as  amended  hy  34 
Stat  L.  589,  36  Stat.  L.  553.] 

The  provisions  are  those  of  the  amending  Act  of  June  18,  1910,  ch.  309,  {  12.    See 
the  notes  at  the  end  of  this  section,  infra,  p.  474. 


State  statute. — ^A  state  statute  pro- 
vided as  follows:  "All  express  com- 
panies, railroad  companies,  or  other  trans- 
portation companies  doing  business  in  this 
state  are  required  hereby  to  keep  a  sepa- 
rate book  in  which  shall  be  entered  inune- 
diately  upon  receipt  thereof  the  name  of 
the  person  to  whom  the  liquor  is  'shipped, 
the  amount  and  kind  received,  and  the 
date  when  received,  the  date  when  deliv- 
ered, by  whom  delivered,  and  to  whom  de- 
livered, after  which  record  shall  be  a  blank 
space,  in  which  the  consignee  shall  be  re- 
quired to  sign  his  name,  or  if  he  cannot 
write,  shall  make  his  mark  in  the  pres- 
ence of  a  witness,  before  such  liquor  is 
delivered  to  such  consignee,  and  which 
said  book  shall  be  open  for  inspection  to 
any  officer  or  citizen  of  the  state,  county, 
or  municipality  any  time  during  business 
hours  of  the  company,  and  said  book  shall 
constitute  prima  facie  evidence  of  the  facts 
therein  and  will  be  admissible  in  any  of 
the  courts  of  this  state.  Any  express 
company,  railroad  company,  or  other 
transportation  company  or  aijy  employee 
or  agent  of  any  express  company,  railway 
company,  or  other  transportation  com- 
pany violating  the  provisions  of  this  sec- 
tion shall  be  guilty  of  a  misdemeanor."  It 
was  held  that  the  state  statute  did  not 
infringe  the  federal  statute  forbidding  dis- 
closure as  to  interstate  shipments  without 


the  consent  of  the  shipper  which  might  be 
used  to  the  shipper's  disadvantage.  State 
V.  Seaboard  Air  Line  Ry.,  (1915)  169 
N.  C.  295,  84  S.  E.  283,  wherein  the  court 
said :  "  If  it  be  assumed  that  this  statute 
is  otherwise  relevant,  the  act  itself  con- 
tains the  proviso :  '  That  nothing  in  this 
act  shall  be  construed  to  prevent  the  giv- 
ing of  isuch  information  in  response  to  any 
legal  process  issued  under  the  authority 
of  any  state  or  federal  court,  or  to  any 
officer  or  agent  of  the  United  States,  or  of 
any  state  or  territory,  in  the  exercise  of 
his  powers,  or  to  any  officer  or  other  fully 
authorized  person  seeking  such  informa- 
tion for  persons  charged  with  or  suspected 
of  crime,'  etc.,  the  state  statute  provides 
that  the  book  required  to  be  k^t  shall 
be  open  to  any  officer  or  citizen  of  the 
state  during  business  hours,'  and  this  con- 
stitutes any  citizen  an  authorized  agent 
of  the  state  for  the  purpose  indicated, 
bringing  the  applicant,  in  the  present  in- 
stances, R.  L.  Davis,  directly  within  the 
intent  and  meaning  of  the  provision  in  the 
federal  law.  It  is  well  understood  that 
offenders  against  regulations  of  this  char- 
acter are  insistent,  enterprising,  and  elu- 
sive, and  we  see  no  reason  why  the  state 
should  not  commit  the  duty  to  any  citi- 
zens, as  being  required  to  a  proper  enforce- 
ment of  the  law  on  the  subject." 
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[Sec.  15  continued,  [O]  Violation  of  provisions  of  preceding  paragraph 
—  penalty.]  Any  person,  corporation,  or  association  violating  any  of  the 
provisions  of  the  next  preceding  paragraph  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  for  each  offense,  on  conviction,  shall  pay  to 
the  United  States  a  penalty  of  not  more  than  one  thousand  dollars.  [24 
Stat  L.  384,  as  amended  by  34  Stat.  L.  589,  36  Stat.  L.  553.] 

The  proTiaions  here  given  are  those  of  the  amending  Act  of  June  18,  1910,  ch.  309, 
§  12.    See  the  notes  at  the  end  of  this  section,  infra,  p.  474. 

[Sec.  15  continued.  [H]  Allowance  for  transportation  facilitiefi,  etc., 
furnished  by  8hipi>er —  determination  by  commission.]  If  the  owner  of 
property  transported  under  this  Act  directly  or  indirectly  renders  any  serv- 
ice connected  with  such  transportation,  or  furnishes  any  instrumentality 
used  therein,  the  charge  and  allowance  therefor  shall  be  no  more  than  is  just 
and  reasonable,  and  the  commission  may,  after  hearing  on  a  complaint  or 
on  its  own  initiative,  determine  what  is  a  reasonable  charge  as  the  maximum 
to  be  paid  by  the  carrier  or  carriers  for  the  services  so  rendered  or  for 
the  use  of  the  instrumentality  so  furnished,  and  fix  the  same  by  appropriate 
order,  which  order  shall  have  the  same  force  and  effect  and  be  enforced 
in  like  manner  as  the  orders  above  provided  for  under  this  section.  [24 
Stat.  L.  384,  as  amended  by  34  Stat.  L.  586,  36  Stat.  L.  553.] 

The  provisions  here  given  are  those  of  the  amending  Act  of  June  18,  1910,  ch.  309, 
{  12.    See  the  notes  at  the  end  of  this  section^  vnfray  p.  474. 


In  general. —  The  Act  of  Congress  in 
terms  contemplates  that  if  the  carrier 
receives  services  from  an  owner  of  prop- 
erty transported,  or  uses  instrumentali- 
ties furnished  by  the  latter,  he  shaU 
pay  for  them,  the  only  restriction  being 
that  he  shall  pay  no  more  than  is 
reasonable,  and  the  only  permissive  ele- 
ment being  that  the  commission  may 
determine  the  maximum.  U.  S.  v.  Bal- 
timore, etc.,  K.  Co.,  (1913)  231  U.  S. 
274,  34  S.  Ct.  76,  58  U.  S.  (L.  ed.) 
218;  Interstate  Commerce  Commission  v. 
Diffenbaugh,  (1911)  222  U.  S.  42,  32  S. 
Ct.  22,  56  U.  S.  (L.  ed.)  83;  Union.  Pac.  R. 
Co.  V.  Updike  Grain  Co.,  (1911)  222  U.  S, 
215,  32  S.  Ct.  39,  56  U.  S.  (L.  ed.)  171. 

Th^  carrier  cannot  pay  one  shipper  for 
transportation  service  and  enforce  an  ar- 
bitrary rule  which  deprives  another  of 
compensation  for  similar  service.  Union 
Pac.  R.  Co.  V.  Updike  Grain  Co.,  (1911) 
222  U.  S.  215,  32  S.  Ct.  39,  56  U.  S.  (L. 
ed.)   171. 

"Service"  includes  what. —  "The  serv- 
ices rendered  by  an  owner  referred  to  in 
section  15  are  services  which  the  carrier 
has  scheduled  in  its  tariff  rates  and  pub- 
lished in  accordance  with  laection  6  of  the 
interstate  commerce  act  and  applicable  to 
all  shippers  similarly  circumstanced,  and, 
when  so  published,  if  a  shipper  objects  to 
the  payment  of  the  amount  set  forth  in 
the  published  tariff,  he  will  be  required  to 
establish  its  injurious  and  discriminatory 
effect  upon  him  by  applying  to  the  com- 
mission to  have  it  corrected.  It  does  not 
foUow  that  tbe  amoimt  so  scheduled  would 


be  regarded  as  a  lawful  and  reasonable 
payment.  The  commission  might  regard  it 
as  excessive,  but  shippers  who  did  not  re- 
ceive it  or  who  did  not  receive  as  fair 
treatment  as  others  would  have  notice  of 
its  existence,  and  could  defend  against  any 
discriminatory  effect  in  its  payment.  But, 
where  there  is  no  publication  made  of  the 
allowance,  the  section  does  not  apply.  It 
is  not  contended  that  the  placing  of  such 
an  allowance  on  the  published  tariffs 
would  determine  the  legality  or  illegality 
of  the  payment.  It  would  simply  deter- 
mine the  tribunal  to  which  an  injured 
party  would  be  compelled  to  apply  to  re- 
dress his  wrongs,  to  wit,  to  the  Interstate 
Commerce  Commission;  but  where,  as  in 
this  case,  there  was  a  secret  allowance  to 
some  shippers  not  mentioned  or  published 
in  the  schedule,  there  would  be  no  notice 
to  other  shippers.  They  could  not  know 
•what  allowances  were  being  made,  and 
there  would  be  no  regulation  or  practice 
to  correct,  so  far  as  the  general  rules  of 
the  company  or  the  published  rates  in- 
formed the  shipper."  Langdon  v.  Penn- 
sylvania R.  Co.,  (E.  D.  Pa.  1912)  194  Fed. 
486. 

Cartage  from  manufactory  to  railroad. 
—  This  paragraph  doea  not  allow  a  car- 
rier to  make  allowances  to  a  shipper  for 
the  cost  of  carting  goods  from  the  ship- 
per's plant  to  the  railroad.  American 
Sugar  Refining  Co.  t?.  Delaware,  etc.,  R. 
Co.,  (D.  C.  N.  J.  1912)  200  Fed.  652, 
wherein  the  court  said:  "The  plaintiff 
does  not  contend  that  transportation  be- 
gins at  the  factory,  but  insists  that,  while 
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such  draying  may  not  be  transportation, 
it  is  a  '  service  connected  with. '  transpor- 
tation, within  the  meaning  of  section  15; 
but  the  phrase  '  service  connected  with ' 
such  transportation,  aa  used  in  such  sec- 
tion, can  be  given  no  more  comprehensive 
meaning  than  the  similar  phrase  '  serv- 
ice in  connection  with'  the  receipt  of 
property  to  be  transported,  contained  in 
section  1.  The  argument  that  at  common 
law  a  common  carrier,  in  the  promotion 
of  its  business,  could  contract  to  dray 
the  goods  from  the  factory  to  its  railroad 
is  not  helpful  in  this  discussion.  Many 
of  the  common-law  rights  of  carriers  have 
been  taken  away;  and  in  the  matter  of 
making  allowances  for  services  rendered  in 
connection  with  transportation  it  is  per- 
fectly manifest  that  tne  only  'services  of 
the  shipper  that  can  be  compensated  for 
by  the  carrier,  under  the  statute,  are  such 
as  are  rendered  by  the  shipper  after  the 
carrier's  duty  to  take  and  transport  the 
goods  has  begun.  Draying  of  the  kind 
under  consideration  necessarily  precedes 
both  the  receipt  and  the  transportation  of 


the  sugars  by  the  railroad  company.  To 
hold  that  a  carrier  may  allow  for  such 
draying  services  is,  in  effect,  a  warrant  to 
exact  more  for  the  transportation  of 
sugars  from  a  refinery  located  on  the  rail- 
road than  from  one  located  remote  there- 
from—  a  clear  discrimination  in  favor 
of  the  shipper  with  the  less  favored  loca- 
tion. Thai  the  allowance  was  to  all  ship- 
pers of  carload  lots  similarly  circum- 
stanced doea  not  make  it  any  less  dis- 
criminatory. While  a  classincation  for 
the  purpose  of  making  differences  in 
freight  rates  may  be  permitted,  such  seg- 
regation must  be  based  on  rational  dis- 
tinctions; otherwise  the  main  purpose  of 
the  act  —  to  enforce  equality  between  ship- 
pers —  would  be  frustrated.  The  discrim- 
ination in  these  allowances  arises  in  the 
carrier's  assumption  of  a  nonezisting  duty, 
and  making  it  the  basis  for  obliterating 
a  disparity  not  due  to  the  carrier's  lack 
of  transportation  facilities  as  compared 
with  its  competitors,  but  to  that  of  the 
shipper  with  respect  to  his  competitors." 


[Sec.  15  continued.    [I]  Ojther  powers  of  oommission  not  excluded.] 

The  foregoing  enumeration  of  powers  shall  not  exclude  any  power  which  the 
commission  would  otherwise  have  in  the  making  of  an  order  under  the 
provisions  of  this  Act.  [24  Stai.  L.  384,  as  amended  by  34  8tai.  L,  589,  36 
Stat.  L.  554.] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  June  18,  1910, 
eh.  309,  §  12.    As  originally  enacted  this  section  was  as  follows: 

"  Sec.  15.  That  if  in  any  case  in  which  an  investigation  shaU  be  made  by  said  Com- 
mission it  shall  be  made  to  appear  to  the  satisfaction  of  the  Commission,  either  by  the 
testimony  of  witnesses  or  other  evidence,  that  anything  has  been  done  or  omitted  to 
be  done  in  violation  of  the  provisions  of  this  act,  or  of  any  law  cognizable  by  said 
Commission,  by  any  common  carrier,  or  that  any  injury  or  damage  has  been  sustained 
by  the  party  or  parties  complaining,  or  by  other  parties  aggrieved  in  consequence  of 
any  such  violation,  it  shall  be  the  duty  of  the  Commission  to  forthwith  cause  a  copy 
of  its  report  in  respect  thereto  to  be  delivered  to  such  common  carrier,  together  with 
a  notice  to  said  common  carrier  to  cease  and  desist  from  such  violation,  or  to  make 
reparation  for  the  injury  so  found  to  have  been  done,  or  both,  within  a  reasonable 
time,  to  be  specified  by  the  Commission;  and  if,  within  the  time  specified,  it  shaU  be 
made  to  appear  to  the  Commission  that  such  common  carrier  has  ceased  from  such 
violation  of  law,  and  has  made  reparation  for  the  injury  found  to  have  been  done,  in 
compliance  with  the  report  and  notice  of  the  Commission,  or  to  the  satisfaction  of  the 
party  complaining,  a  statement  to  that  effect  shall  be  entered  of  record  by  the  Com- 
mission, and  the  said  common  carrier  shall  thereupon  be  relieved  from  further  liability 
or  penalty  for  such  particular  violation  of  law."     [24  Stat.  L.  884.] 

It  was  first  amended  by  the  Hepburn  Acft  of  June  29,  1906,  ch.  3591,  |  4>  to  read  as 
follows : 

"Sec.  15.  That  the  Commission  is  authorized  and  empowered,  and  it  shall  be  its 
duty,  whenever,'  after  full  hearing  upon  a  complaint  made  as  provided  in  section  13 
of  this  Act,  or  upon  complaint  of  any  common  carrier,  it  shall  he  of  the  opinion  that 
any  of  the  rates,  or  charges  whatsoever,  demanded,  charged,  or  collected  by  any  com- 
mon carrier  or  carriers,  subject  to  the  provisions  of  this  Act,  for  the  transportation 
of  persons  or  property  as  defined  in  the  first  section  of  this  Act,  or  that  any  regulations 
or  practices  whatsoever  of  such  carrier  or  carriers  aifecting  such  rates,  are  unjust  or 
unreasonable,  or  unjustly  discriminatory,  or  unduly  preferential  or  prejudicial,  or 
otherwise  in  violation  of  any  of  the  provisions  of  this  Act,  to  determine  and  prescribe 
what  will  be  the  just  and  reasonable  rate  or  rates,  charge  or  charges,  to  be  thereafter 
observed  in  such  case  as  the  maximum  to  be  charged;  and  what  regulation  or  practice 
in  respect  to  such  transportation  is  just,  fair,  and  reasonable  to  be  thereafter  followed; 
and  to  make  an  order  that  the  carrier  shall  cease  and  desist  from  such  violation,  to 
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the  extent  to  which  the  Commission  find  the  same  to  exist,  and  shall  not  thereafter 
publish,  demand,  or  collect  any  rate  or  charge  for  such  transportation  in  excess  of  the 
maximum  rate  or  charge  so  prescribed,  and  shall  conform  to  the  regulation  or  practice 
80  prescribed.  All  orders  of  the  Commission,  except  orders  for  the  payment  of  money, 
shall  take  effect  within  such  reasonable  time,  not  less  than  thirty  days,  and  shall  con- 
tinue in  force  for  such  period  of  time,  not  exceeding  two  years,  as  shall  be  prescribed 
in  the  order  of  the  Commission,  unless  the  same  shall  be  suspended  or  modified  or  set 
aside  by  the  Commission  or  be  suspended  or  set  aside  by  a  court  of  competent  juris- 
diction. Whenever  the  carrier  or  carriers,  in  obedience  to  such  order  of  the  Commission 
or  otherwise,  in  respect  to  joint  rates,  fares,  or  charges,  shall  fail  to  agree  among 
themselves  upon  the  apportionment  or  division  thereof,  the  Commission  may  after  hear- 
ing make  a  supplemental  order  prescribing  the  just  and  reasonable  proportion  of  such 
joint  rate  to  be  received  by  each  carrier  party  thereto,  which  order  shall  take  effect  as 
a  part  of  the  original  order.  The  Commission  may  also,  after  hearing  on  a  complaint, 
establish  through  routes  and  joint  rates  as  the  maximum  to  be  charged  and  prescribe 
the  division  of  such  rates  as  hereinbefore  provided,  and  the  terms  and  conditions  under 
which  such  through  routes  shall  be  operated,  when  that  may  be  necessary  to  give  effect 
to  anv  provision  of  this  Act,  and  the  carriers  complained  of  have  refused  or  neglected 
to  voluntarily  establish  such  through  routes  and  joint  rates,  provided  no  reasonable 
or  satisfactory  through  route  exists,  and  this  provision  ^all  apply  when  one  of  the 
connecting  carriers  is  a  water  line.  If  the  owner  of  property  transported  under  this 
Act  directly  or  indirectly  renders  any  service  connected  with  such  transportation,  or 
furnishes  any  instrumentality  used  therein,  the  charge  and  allowance  therefor  shall 
be  no  more  than  is  just  and  feasonable,  and  the  Commission  may,  after  hearing  on  a 
complaint,  determine  what  is  a  reasonable  charge  as  the  maximum  to  be  paid  by  the 
carrier  or  carriers  for  the  service  so  rendered  or  for  the  use  of  the  instrumentality  so 
furnished,  and  fix  the  same  by  appropriate  order,  which  otder  shall  have  the  same  force 
and  effect  and  be  enforced  in  like  manner  as  the  orders  above  provided  for  in  this  sec- 
tion. The  foregoing  enumeration  of  powers  shall  not  exclude  any  power  which  the 
Commission  would  otherwise  have  in  the  making  of  an  order  imder  the  provisions  of 
this  Act."     [S4  Stat.  L.  58P.] 

See  sections  10  and  11  of  said  Act  of  June  29,  1906,  ch.  3591,  ifi/ra,  pp.  568,'  569. 

Sec.  16.  [A]  [Enforcing  orders  of  commission  —  payment  of  money 
damages.]  That  if,  after  hearing  on  a  complaint  made  as  provided  in  sec- 
tion thirteen  of  this  Act,  the  commission  shall  determine  that  any  party  com- 
plainant is  entitled  to  an  award  of  damages  under  the  provisions  of  this 
Act  for  a  violation  thereof,  the  commission  shall  make  aii  order  directing 
the  carrier  to  pay  to  the  complainant  the  sum  to  which  he  is  entitled  on  or 
before  a  day  named.    [34  Stat.  L.  590,  as  amended  by  36  Stat.  L.  554,] 

The  provision  first  appeared  in  the  amendment  of  this  section  by  the  Act  of  June  29, 
1906,  ch.  3591,  §  5,  noted  at  the  end  of  this  section,  infra,  p.  491,  and  as  here  given  is 
from  the  last  amending  Act  of  June  IS,  1910,  eh.  309,  S  13. 

Section  13  of  this  Act,  mentioned  in  the  text,  is  given  supra,  p.  453. 


Award  of  commission  as  conditioa 
precedent  to  action  in  court. —  Parties 
claiming  to  be  aggrieved  by  violations  of 
the  Interstate  Commerce  Acts  b^  common 
carriers  must  first  make  application  to 
the  commission  for  an  award  of  damages 
against  the  offending  carrier,  and  after- 
wards apply  to  the  courts  for  the  enforce- 
ment of  the  order  of  the  commission.  An 
action  to  recover  alleged  overcharges  of 
freight  cannot  be  maintained  prior  to  an 
award  of  reparation  by  the  commission. 
Howard  Supply  Co.  v.  Chesapeake,  etc.,  R. 
Co.,  (S.  D.  W.  Va.  1908)  162  Fed.  188. 
But  the  rule  that  an  action  at  law  to  re- 
cover excessive  interstate  freight  charges 
cannot  be  maintained  in  advance  of  action 
by  the  Interstate  Commerce  Commission 
win  not  prevent  a  federal  court  which 
has  suspended  proceedings  on  a  bill  seek- 
iDg  relief  from  an  advance  in  freight  rates. 


pending  action  by  the  commission,  from 
granting  relief  in  the  exercise  of  its  pow- 
ers under  section  16,  as  a  court  of  equity, 
on  a  petition  filed  after  the  commission 
has  acted,  stating  the  substance  of  the 
findings  of  the  commission,  and  contain- 
ing a  copy  of  its  report  and  opinion,  where 
defendants  have  stipulated  in  open  court 
that,  in  case  complainants  prevailed,  a  de- 
cree of  restitution  might  be  made.  South- 
em  R.  Co.  V,  Tift,  (1907)  206  U.  S.  428, 
27  S.  Ct.  709,  51  U.  S.  (L.  ed.)   1124. 

Wihere  proceedings  have  been  had  by 
complaint  before  the  commission,  a  suit 
for  the  recovery  of  damages  must  be  based 
upon  an  order  of  the  commission  for  the 
payment  of  money.  Franklin  v.  Philadel- 
phia &  R.  Ry.  Co.,  (E.  D.  Pa.  1913)  203 
Fed.  134. 

Right  of  commission  to  award  dam- 
ages in  cases  not  involving  rates. —  The 
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Interstate  Commerce  Commission  has  ju- 
risdiction to  award  damages  in  actions 
based  upon  discriminatory  regulations  and 
practices  as  well  as  in  actions  based  upon 
discrimination  in  rates.  Jacoby  v.  Penn- 
sylvania R.  Co.,  (E.  D.  Pa.  1912)  200  Fed. 
989. 

Who  may  take  advantage  of  commis- 
sion's findings. —  Proceedings  before  a 
commission  to  determine  the  reasonable- 
ness of  a  certain  advance  in  a  rate  made 
by  a  carrier  is  a  matter  of  public  concern 
in  which  the  whole  body  of  shippers  is 
interested.  Therefore  a  finding  of  the 
commission  that  the  rate  is  unreasonable 
is  general  in  its  operation  and  inures  to 
the  benefit  of  every  person  who  has  been 
obliged  to  pay  the  unjust  rate,  and  such 
a  person  has  a  right  of  action  if  the  car- 
rier refuses  to  comply  with  the  commis- 
sion's order.  A.  J.  Phillips  Co.  v.  Grand 
Trunk  Western  R.  Co.,  (1915)  236  U.  S. 
662,  35  S.  Ct.  444,  59  U.  S.  (L.  ed.)  774. 

Conclusiveness  of  findings  of  commis- 
sion.—  Findings  of  the  Interstate  Com- 
merce Commission  that  certein  through 
rates  are  unreasonable  in  themselves  carry 
with  them  a  presumption '  of  correctness. 
Interste^te  Commerce  Commission  v.  Chi- 
cago, etc.,  R.  Co.,  (1910)  218  U.  S.  88, 
30  S.  a.  651,  54  U.  S.  (L.  ed.)  946, 
reversing  (1909)    171  Fed.  680. 

Snjoining,  etc.,  orders. —  Parties  inju- 
riously affected  by  the  orders  of  the  Inter- 
state Commerce  (Commission  may  lawfully 
institute  suits  in  the  federal  courts  to  en- 
join, suspend,  or  annul  such  orders,  al- 
though they  were  not  parties  to  the  pro- 
ceeding before  the  conunission  on  which 
the  orders  are  based.  Parties  similarly 
situated  may  intervene  in  such  suits. 
Peavey  v.  Union  Pac.  R.  Co.,  (1910)  176 
Fed.  409,  affirmed  Interstate  Commerce 
Commission  v.  Diffenbaugh,  (1911)  222 
U.  S.  42,  32  S.  Ct.  22,  56  U.  S.  (L.  ed.) 
83. 

Presumption  as  to  validity  of  order. — 
In  a  suit  attacking  an  order  of  the  Inter- 
state Commerce  (Jonmiission  fixing  rates 
and  charges  under  the  above  provision, 
the  oresumption  is  in  favor  of  the  validity 
of  the  order,  and  the  burden  of  showing 
that  the  facte  are  such  as  to  render  it 
invalid  reste  upon  the  carrier  assailing  it. 


Missouri,  ete.,  R.  Co.  v.  Interstate  Com- 
merce Commission,   (1908)    164  Fed.  045. 
"The  passage  of  this  act"  construed. 
—  In  Meeker  r.  Lehigh  Val.  R.  Co.,  ( 1916) 
236  U.  S.  412,  36  S.  Ct.  328,  69  U.  S.  (L. 
ed.)  644,  Ann.  Cas.  1916B  691,  {reversing 
C.    C.   A.    3d   Cir.    1914)    211    Fed.    785, 
128  C.  C.  A.  311)    the  court,  passing  on 
a    former    provision    in    the    amendment 
of    1906,    said:      '*  The   other   contention 
turns    upon    the    sense    in    which    the 
words    '  the   passage   of   this    act '    were 
used  in  the  proviso.    The  act  contained  a 
concluding  section  saying,  '  this  act  shall 
teke  effect  and  be  in  force  from  and  after 
ite  passage;'  but,  on  the  day  following  its 
approval,  its  effective  date  was  postponed 
by  a  joint  resolution  for  sixty  days;  that 
if,  from  June  29  to  August  28,  1906.    34 
Stat,  at  L.  838.    If  the  act  be  separately 
considered  and  the  proviso  read  in  con- 
nection with  the  concluding  section,  we 
think  it  is  apparent  that  the  words  named 
referred  to 'the  time  when  the  act  was  to 
speak   and   operate  as   a  law,   and   that 
the  year  given  for  filing  accrued  claims 
was  to  be  reckoned  from  that  time.     In 
other  words,  the  meaning  was  the  same 
as  if  the  proviso  had  said,  'claims  ac- 
crued heretofore  may  be  presented  within 
one  year  hereafter;'  or  'claims  accrued 
before  this  act  becomes  ^ective  mav  be 
presented  within  one  year  thereafter.'    It 
was  not  an  instance  where  words  refer- 
ring to  the  date  of  passage  were  chosen 
to  distinguish  it  from  the  effective  date 
of  the  act,  for  the  act  was  to  take  effect 
and  be  in  force  upon   its  passage,   and 
therefore  there  was  no  occasion  for  such 
a  distinction.     And,  coming  to  the  joint 
resolution,  we  think  it  did  not  affect  the 
sense  of  the  words  in  the  proviso.    That 
was  to  be  determined  in  the  light  of  the 
situation  in  which  they  were  used,  and 
not  by  what  subsequently  happened.    Kot 
only  so,  but  the  purpose  of  the  joint  reso- 
lution was  to  cause  the  act  to  speak  and 
operate  at  the  end  of  the  sixty  days  as  if 
that  were  the  time  of  its  passage.     In 
the  meantime  the  act  laid  no  duty  upon 
this   or   any   other    claimant,   and   when 
the  sixty  days  expired  it  gave  a  full  year 
for  presenting  accrued  claims,  and  not  a 
year  less  sixty  days." 


[Sec.  16  continued.  [B]  Proceedings  if  money  be  not  paid  —  findings, 
etc.,  of  commission  prima  facie  evidence  —  attorney's  fee  —  time  limit  for 
filing  complaints.]  If  a  carrier  does  not  comply  with  an  order  for  the  pay- 
ment of  money  within  the  time  limit  in  such  order,  the  complainant,  or 
any  person  for  whose  benefit  such  order  was  made,  may  file  in  the  circuit 
court  of  the  United  States  for  the  district  in  which  he  resides  or  in  which  is 
located  the  principal  operating  office  of  the  carrier,  or  through  which  the 
road  of  the  carrier  runs,  or  in  any  state  court  of  general  jurisdiction  hav- 
ing jurisdiction  of  the  parties,  a  petition  setting  forth  briefly  the  causes 
for  which  he  claims  damages,  and  the  order  of  the  commission  in  the 
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premises.  Such  suit  in  the  circuit  court  of  the  United  States  shall  proceed 
in  all  respects  like  other  civil  suits  for  damages,  except  that  on  the  trial 
of  such  suit  the  findings  and  order  of  the  commission  shall  be  prima  facie 
evidence  of  the  facts  therein  stated,  and  except  that  the  petitioner  shall  not 
be  liable  for  costs  in  the  circuit  court  nor  for  costs  at  any  subsequent  stage 
of  the  proceedings  unless  they  accrue  upon  his  appeal.  If  the  petitioner 
shall  finally  prevail  he  shall  be  allowed  a  reasonable  attorney's  fee,  to  be 
taxed  and  collected  as  a  part  of.  the  costs  of  the  suit.  All  complaints  for 
the  recovery  of  damages  shall  be  filed  with  the  commission  within  two 
years  from  the  time  the  cause  of  action  accrues,  and  not  after,  and  a  petition 
for  the  enforcement  of  an  order  for  the  payment  of  money  shall  be  filed 
in  the  circuit  court  or  state  court  within  one  year  from  the  date  of  the  order, 
and  not  after.  [24  Stat  L,  384,  as  amended  hy  25  Stat.  L.  859,  34  Stat.  L. 
590,  36  Stat.  L.  554.] 

The  proTiflion  here  given  is  from  the  last  amending  Act  of  Jmie  18,  1910,  ch.  309, 

Somewhat  similar  provisions  were  made  by  the  section  as  originaUy  enacted,  and  by 
the  subsequent  amendments  thereto  set  out  in  the  notes  at  the  end  of  this  section, 
infra,  p.  489. 

By  the  Judicial  Code  of  March  3,  1911,  sections  289-291,  36  Stat.  L.  1167,  the 
Circuit  Courts  were  abolished  and  i^eir  powers  and  duties  conferred  on  the  District 
Courts.     See  Judiciabt. 
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479. 

IV.  Statute  of  limitations,  479. 
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1.  In  general,  481. 

2.  Jury  trial,  481. 
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IX.  Relief  granted,  484. 
X.  Attorneys'  fees  and  interest,  485. 
XI.  Appeals  and  supersedeas,  486. 

I.   CONSTITDTIONALITY 

Provision  relating  to  findings  and  order 
as  evidence. —  In  Meeker  v.  Lehigh  Valley 
R.  Co.,  (1916)  236  U.  S.  412,  36  S.  Ct. 
328,  68  U.  S.  (L.  ed.)  644,  Ann.  Cas. 
1916B  691,  {reversing  [C.  C.  A.  3rd  Cir. 
1914],  211  Fed.  786,  128  C.  C.  A.  311) 
the  court  had  under  consideration  the 
constitutionality  of  the  provision  that 
**  the  findings  and  order  of  the  commis- 
sion shall  be  prima  facie  evidence  of  the 
facts  therein  stated."  It  was  claimed 
that  the  provision  was  repugnant  to  the 
Constitution  in  that  it  infringed  upon 
the  right  of  trial  by  jury  and  operated  as 
a  denial  of  due  process  of  law.  Replying 
to  this  objection  the  court  said:  *' This 
provision  only  establishes  a  rebuttable  pre- 
sumption.    It  cuts  off  no  defense,  inter- 


poses no  obstacle  to  a  full  contestation  of 
all  the  issues,  and  takes  no  question  of 
fact  from  either  court  or  jury.  At  most, 
therefore,  it  is  merely  a  rule  of  evidence. 
It  does  not  abridge  the  right  of  trial  by 
jury,  or  take  away  any  of  its  incidents. 
Nor  does  it  in  anywise  work  a  denial  of 
due  process  of  law.  In  principle  it  is  not 
imlike  the  statutes  in  many  of  the  states, 
whereby  tax  deeds  are  made  prima  facie 
evidence  of  the  regularity  of  all  the  pro- 
ceedings upon  which  their  validity  de- 
pends. Such  statutes  have  been  gener- 
ally sustained.  Pillow  v.  Roberts,  [1861] 
13  How,  472,  476,  14  U.  S.  (L.  ed.)  228, 
230;  Marx  V.  Hanthorn,  [1893]  148  U.  S. 
172,  182,  37  U.  S.  (L.  ed.)  410,  413,  13 
S.  Ct.  608;  Turpin  v.  Lemon,  [1902]  187 
U.  S.  61,  69,  47  U.  S.  (L.  ed.)  70,  74,  23 
S.  Ct.  20;  Cooley  Const.  Lim.  7th  ed.  626, 
as  have  many  other  state  and  federal 
enactments  establishing  other  rebuttable 
presumptions.  Mobile,  etc.,  R.  Co.  v. 
Tumipseed,  [1910]  219  U.  S.  35,  42,  66 
L.  ed.  78,  80,  32  L.  R.  A.  (N.  S.  226, 
31  S.  Ct.  136,  Ann.  Cas.  1912A  463,  2 
N.  C.  C.  A.  243;  Lindsley  t\  Natural  Car- 
bonic Gas  Co.,  [1911]  220  U.  S.  61,  81, 
55  U.  S.  (L.  ed.)  369,  378,  31  S.  Ct.  337, 
Ann.  Cas.  1912C  160;  Reitler  v.  Harris, 
[1912]  223  U.  S.  437,  66  U.  S.  (L.  ed.) 
497,  32  S.  Ct.  248;  Luria  r.  U.  S.,  [1913] 
231  U.  S.  9,  26,  68  U.  S.  (L.  ed.)  101, 
106,  34  S.  Ct.  10.  An  instructive  case 
upon  the  subject  is  Holmes  v.  Hunt, 
[1877]  122  Mass.  505,  23  Am.  Rep.  381, 
where,  in  an  elaborate  opinion  by  Chief 
Justice  Gray,  a  statute  making  the  report 
of  an  auditor  prima  facie  evidence  at  the 
trial  before  a  jury  was  held  to  be  a 
legitimate    exercise   of    legislative    power 
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over  rules  of  evidence,  and  in  nowise  in- 
consiBtent  with  the  constitutional  right  of 
trial  by  jury.  And  in  Chicago,  etc.,  R. 
Go.  f>.  Jones,  [1804]  140  111.  361,  382, 
24  L.  R.  A.  141,  4  Int.  Com.  Rep.  683,  41 
A.  8.  R.  278,  37  N.  K  247,  a  lilte  ruling 
was  made  in  respect  of  a  statutory  pro- 
vision similar  to  that  now  before  us." 

No  valid  constitutional  objection  can 
be  urged  against  making  the  findings  of 
the  commission  prima  facie  evidence  in 
subsequent  judicial  proceedings.  Such  a 
provision  merely  prescribes  a  rule  of  evi- 
dence clearly  witnin  the  well -recognized 
power  of  the  legislature,  and  in  no  re- 
spect encroaches  upon  the  court's  proper 
function.  Kentucky,  etc..  Bridge  Co.  v, 
Louisville,  etc.,  R.  Co.,  (1880)  37  Fed. 
567. 

Provision  relating  to  attorney's  fee. — 
The  provision  of  this  section  allowing  an 
attorney's  fee  is  constitutional.  Denver, 
etc.,  R.  Co.  V.  Baer  Bros.  Mercantile  Co., 
(C.  O.  A.  8th  Cir.  1013)  200  Fed.  677,  126 
C.  C.  A.  300;  Chicago,  etc.,  R.  Co.  r. 
Feintuch,  (C.  C.  A.  0th  Cir.  1011)  101 
Fed.  482,  112  C.  C.  A.  126. 

II.  Enfobcement  of  Obdebs 
1.  Jurisdiction 

In  generaL  The  commission  has  no 
power  to  enforce  its  orders,  but  such 
orders  are  enforceable  only  in  federal 
courts.  Kentucky,  etc.,  Bridge  Co.  v. 
Louisville,  etc.,  R.  Co.,  (1880)  37  Fed. 
567;  Interstate  Commerce  Commission  v. 
Detroit,  etc.,  R.  Co.,  (1803)  67  Fed.  1005. 

No  lawfiil  orders  of  the  Interstate 
Commerce  Commission  are  self-executing. 
Western  New  York,  etc.,  R.  Co.  v,  Penn 
Refining  Co.,  (C.  C.  A.  3d  Cir.  1005)  137 
Fed.  343,  70  C.  C.  A.  23,  affirmed  (1008) 
208  U.  S.  208,  28  S.  Ct.  268,  62  U.  S. 
(L.  ed.)   466. 

It  is  no  objection  that  the  complaint 
before  the  commission  had  no  real  griev- 
ance, because  when  the  case  reaches  the 
Circuit  Court  it  is  the  action  of  the  com- 
mission which  gives  the  court  jurisdic- 
tion. Interstate  Commerce  Commission 
i;.  Detroit,  etc.,  R.  Co.,  (1803)  67  Fed. 
1005.  See  also  Interstate  Commerce 
Conmiission  v.  Chicago,  etc.,  R.  Co., 
(1800)  04  Fed.  272. 

Citisenship  as  determining  jurisdiction 
of  federal  court. — ^A  proceeding  under  the 
statute  to  enforce  an  order  of  the  commis- 
sion arises  under  a  law  of  the  United 
States,  and  the  jurisdiction  of  the  federal 
courts  is  independent  of  the  citizenship 
of  the  parties.  Kentucky,  etc.,  Bridge 
Co.  r.  Louisville,  etc.,  R.  Co.,  (1880)  37 
Fed.  567;  Interstate  Commerce  Commis- 
sion V,  Lehigh  Valley  R.  Co.,  (1892)  49 
Fed.  177;  Interstate  Commerce  Commis- 
sion V.  Atchison,  etc.,  R.  Co.,  (1892)  50 
Fed.  296,  50  Am.  &  Eng.  R.  Cas.  93; 
Toledo,  etc.,  R.  Co.  v.  Pennsylvania  Co., 
(1803)    64  Fed.  730,  53  Am.  &  Eng.  R. 


Cas.  307,  foUotoing  Pettibone  r.  U.  S., 
(1893)  148  U.  S.  107,  13  S.  Ct.  542,  37 
U.  8.  (L.  ed.)  410;  Little  Rock,  etc.,  R. 
Co.  V,  East  Tennessee,  etc.,  R.  Co.,  ( 1801 ) 
47  Fed.  771.  See  also  Interstate  Com- 
merce Commission  r.  Southern  Pac.  R. 
Co.,  (1806)  74  Fed.  42. 

Jurisdiction  of  state  courts. —  The  right 
to  take  cognizance  of  a  claim  based  upon 
an  award  of  reparation  made  by  the  com- 
mission is  not  confined  solely  to  an  ap- 
propriate federal  court  of  the  United 
States,  but  is  equally  possessed  hj  the 
state  courts  having  general  jurisdiction. 
Darnell  v.  Illinois  Cent  R.  Co.,  (1912) 
225  U.  8.  243,  32  S.  Ct.  760,  66  U.  S. 
(L.  ed.)   1072. 

2.  Orders  Enforceable 

VaUd  orders. —  Only  valid  orders  will 
be  enforced,  and  if  the  order  is  void  the 
proceeding  should  be  dismissed.  Southern 
Pac.  Co.  r.  Colorado  Fuel,  etc.,  Co.,  (C. 
C.  A.  1000)  101  Fed.  770,  42  C.  C.  A.  12; 
Detroit,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (C.  C.  A.  1806)  74 
Fed.  803,  43  U.  S.  App.  308,  21  C.  C.  A. 
103;  Farmers'  L.  A  T.  Co.  V.  Northern 
Pac.  R.  Co.,  (1807)  83  Fed.  240;  Inter- 
state Commerce  Commission  r.  North- 
eastern R.  Co.,  (C.  C.  A.  1807)  83  Fed. 
611,  27  C.  C.  A.  631,  42  U.  8.  App.  603, 
affirming  (1806)  74  Fed.  70,  wherein  the 
order  in  question  assumed  to  fix  maxi- 
mum rates. 

A  reparation  order  awarded  on  the 
ground  that  freight  rates  were  unreason- 
able is  not  void  for  not  fixing  a  new  and 
just  rate  for  the  future.  Baer  Bros.  Mer- 
cantile Co.  t?.  Denver,  etc.,  R.  Co.,  (1014) 
233  U.  S.  470,  34  S.  Ct.  641,  58  U.  S. 
(L.  ed.)  1065. 

A  reparation  order  entered  on  May  1, 
1011,  and  requiring  the  payment  of  the 
reparation  on  or  before  Jan.  15,  1011,  is 
not  void  for  the  reason  that  the  plaintiff 
in  error  had  seasonably  filed  a  motion 
for  a  rehearing  which  was  not  acted 
upon  imtil  Oct.  0,  1011,  and  the  original 
order  was  never  extended.  St.  Louis 
Southwestern  R.  Co.  v.  Samuels,  (C.  C. 
A.  5th  Cir.  1014)  211  Fed.  588,  128  C. 
C.  A.  188. 

Orders  based  upon  errors  of  law  or  fact 
will,  of  course,  not  be  enforced.  Inter- 
state Commerce  Commission  v.  Delaware, 
etc.,  R.  Co.,  (1804)  64  Fed.  723;  Inter- 
state Commerce  Commission  v.  Lehigh 
Val.  R.  Co.,   (1896)   74  Fed.  784. 

An  order  forbidding  discrimination  will 
be  enforced  where  the  carrier  does  not 
show  what  discrimination  was  justified 
by  the  circumstances.  Interstate  Com- 
merce Commission  r.  Texas,  etc.,  R.  Co., 
(1893)  57  Fed.  948,  20  U.  S.  App.  1,  6  C. 
C.  A.  653. 

Order  based  on  admissions. — Any  sup- 
posed   admissions    in    a    complaint    filed 
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with  the  Interstate  Commerce  Gommla- 
Bion  as  to  the  freight  rate  promulgated 
in  a  classification  adopted  to  govern  in 
official  classification  territory  are  in- 
effectual to  deprive  a  federal  Circuit 
Court,  in  a  proceeding  to  enforce  an  order 
of  the  commission,  of  the  power  to  test 
the  validity  of  such  order  by  the  scope 
of  this  Act.  Cincinnati,  etc.,  R.  Co.  v. 
Interstate  Conunerce  Commission,  (1907) 
206  U.  S.  142,  27  S.  Ct.  648,  51  U.  S. 
(L.  ed.)  995. 

Order  based  on  different  reason. —  The 
enforcement  of  an  order  of  the  Interstate 
Commerce  Commission  directing  the  com- 
mon carriers  to  desist  from  maintaining 
or  enforcing  a  rule  adopted  by  them  may 
be  decreed  by  a  federal  Circuit  Court  if 
it  finds  such  rule  is,  for  any  reason,  in 
violation  of  this  Act,  although  such  rea- 
son may  not  have  been  the  one  relied 
upon  bv  the  conunission  itself  to  invali- 
date the  rule.  Southern  Pac.  Co.  v. 
Interstate  Commerce  Commission,  (1906) 
200  U.  S.  636,  26  S.  Ct.  330,  50  U.  8. 
(L.  ed.)  585. 

Order  based  on  different  section. — An 
order  correct  under  any  section  of  the 
statute  will  be  enforced  although  the 
commission  erroneously  based  it  upon 
some  other  section.  Interstate  Commerce 
Commission  v.  East  Tennessee,  etc.,  R. 
Co.,   (1898)   85  Fed.  107. 

III.  Natubb  of  Action  to  EInix)bce  Obdeb 
A  statutory  proceeding  to  enforce  an 
order  of  reparation  is  one  sounding  in 
tort  for  damages.  Naylor  v.  Lehigh  Val- 
ley R.  Co.,  (S.  £.  B.  Pa.  1911)  188  Fed. 
860. 

"A  suit  brought  by  one  in  whose  favor 
the  Commission  has  made  an  award  of 
damages  by  way  of  r^aration,  imder  the 
authority  of  [this  section]  is  not  a  suit 
on  the  award,  qua  award,  to  recover  the 
amoimt  of  the  same,  but  a  plenary  suit 
for  damages  actually  incurred  by  the 
plaintiiT,  by  reason  of  the  violation  of  the 
act  by  the  defendant  as  conclusively 
found  by  the  Commission.  In  the  prose- 
cution of  such  a  suit,  plaintiff  may  avail 
himself,  without  further  proof,  of  the 
conclusive  administrative  finding  or  order 
of  the  Commission  that  the  defendant  was 
guilty  of  the  yiolation  of  the  act  com- 
plained of,  but  must  prove  the  actual 
damages  incurred  by  him  by  reason  of 
such  violation  and  for  which  damages 
alone  the  Act  makes  the  defendant  carrier 
liable.  In  addition  to  this  advantage 
given  to  the  plaintiff  in  the  prosecution 
of  such  a  suit,  plaintiff  need  not  examine 
witnesses  or  offer  other  proof,  in  the  first 
instance,  of  the  facts  stated  in  the  find- 
ings or  order  of  the  Commission,  such 
findings  or  order  being  made  prima  facie 
evidence  thereof.  Such  suit  is  expressly 
required  by  the  Act  to  be  proceeded  in 
'  luce  other  civil  suits  for  damages/  which 
can  mean  nothing  less  than  that  the 
'  parties  are  entitlra  to  an  impartial  trial 


by  jurv,  so  conducted  as  to  accord  to  them 
in  full  measure  the  enjoyment  of  their 
constitutional  right.'  This  essential  right 
is  not  invalidated  or  impaired  by  the 
qualification  of  the  rules  of  evidence,  to 
the  effect  that  '  the  findings  and  order 
of  the  Conunission  shall  be  prima  facie 
evidence  of  the  facts  therein  stated.'  By 
reason  of  this  Qualification,  the  plaintiff 
may  now  avail  nimself  of  a  new  method 
to  get  these  facts  before  the  jury,  and 
that  method  is  this:  There  must  be 
fotmd  somewhere  and  in  some  form  suffi- 
ciently clear  and  sufficiently  definite  find- 
ings of  the  Commission,  in  which  the 
needful  facts  are  stated  and  by  which  the 
defendant  is  thus  given  due  notice  of  the 
facta  to  be  urged  against  him,  so  that  he 
mav,  if  he  can,  controvert  their  prima 
facie  effect.  It  does  not  necessarily  fol- 
low, from  a  findii^  by  the  Conunission 
that  a  given  tariff  rate  established  by  the 
defendant  is  unreasonable  and  that  a 
lower  rate  fixed  by  the  Conunission  is 
reasonahle,  that  plaintiff  has  suffered 
pecuniary  damages,  by  reason  of  the  ex- 
action 1^  defendant  of  the  former  rate, 
or,  if  any  such  damage  has  been  suffered, 
that  the  difference  between  the  rate  ab- 
rogated and  the  lower  rate  established  is 
the  measure  of  such  damage.  If  any 
damage  is  shown,  it  may  be  either  greater 
or  less  than  such  difference.  The  authori- 
zation of  a  suit  for  damages  by  one  claim- 
ing  to  be  injured  by  a  specific  violation 
of  the  Act  by  a  carrier,  is  not  the  im- 
position of  a  penalty  in  addition  to  the 
fines  imposed  and  made  payable  to  the 
government  for  every  specific  violation  of 
a  requirement  of  the  Act,  but  a  remedy 
for  the  recovery  of  damages  actually  in- 
curred by  a  private  person  because  of  the 
wrongful  act  of  the  carrier."  Lehigh  Val. 
R,  Co.  r.  Clsjk,  (C.  C.  A.  3d  Cir.  1913) 
207  Fed.  717,  125  C.  C.  A.  236. 

rv.  Statute  of  Limitations 

**  By  the  act  of  June  29,  1906,  34  Stat, 
at  L.  684,  590,  chap.  3591,  Congress 
amended  §  16  of  the  act  to  reflate  com- 
merce by  incorporating  therein  the  fol- 
lowing limitations:  *A11  complaints  for 
the  recovery  of  damages  shall  be  filed 
with  the  Commission  within  two  years 
from  the  time  the  cause  of  action  ac- 
crues, and  not  after,  and  a  petition  for 
the  enforcement  of  an  order  for  the  pay- 
ment of  money  shall  be  filed  in  the  cir- 
cuit court  within  one  year  from  the  date 
of  the  order,  and  not  after:  Provided, 
that  claims  accrued  prior  to  the  passage 
of  this  act  may  be  presented  within  one 
year.*  The  words  of  the  proviso  make  it 
certain  that  the  amendment  was  to  reach 
claims  already  accrued  as  well  as  those 
thereafter  accruing.  And  while  there 
doubtless  was  no  purpose  to  revive  claims 
then  barred  by  local  statutes,  it  is  evi- 
dent that  Congress  intended  to  take  all 
other  claims  out  of  the  operation  of  the 
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varying  laws  of  the  several  states  and 
subject  them  to  limitations  of  its  own 
creation  which  would  operate  alike  in  all 
the  states."  Meeker  v.  Lehigh  Valley  R. 
Co.,  (1916)  236  U.  S.  412,  35  S.  Ct.  328, 
50  U.  S.  (L.  ed.)  644,  Ann.  Cas.  1916B 
691,  reversing  (C.  C.  A.  3rd  Cir.  1911) 
211  Fed.  785,  128  C.  C.  A.  311. 

As  expressly  provided  by  this  section 
complaints  for  recovery  of  damages  shall 
be  filed  with  the  conunission  within  two 
years  from  the  time  of  the  cause  of  action 
accrues.  A.  J.  Phillips  Co.  v.  Grand 
Trunk  Western  R.  Co.,  (1915)  236  U.  S. 
662,  35  S.  Ct.  444,  59  U.  S.  (L.  ed.)   774. 

In  view  of  the  fact  that  all  complaints 
for  thj  recovery  of  damages  shall  be  filed 
with  the  commission  within  two  years 
from  the  time  the  cause  of  action  occurs, 
an  action  for  damages  for  alleged  dis- 
crimination in  the  distribution  of  cars, 
brought  more  than  two  years  after  the 
alleged  discrimination,  will  noi  be 
stayed  to  permit  the  plaintiff  to  apply  to 
the  Interstate  Commerce  Commission  to 
determine  the  reasonableness  of  the  rule 
under  which  the  distribution  of  cars  was 
made.  Morrisdale  Coal  Co.  v.  Pennsyl- 
vania R.  Co.,  (1913)  230  U.  S.  304,  33 
S.  Ct.  938,  67  U.  S.  (L.  ed.)  1494. 

The  word  "accrues"  in  the  provision 
of  the  statute  that  "all  complaints  for 
the  recovery  of  damages  shall  be  filed 
with  the  commission  within  two  years 
from  the  time  the  cause  of  action  ac- 
crues" has  reference,  in  the  case  of  a 
cause  of  action  based  on  an  excessive 
rate  charge,  to  the  time  when  the  plain- 
tiff's property  is  transported  under  the 
rate.  Arkansas  Fertilizer  Co.  r.  U.  S., 
(Com.  C.   1911)    193  Fed.  667. 

In  Louisville,  etc.,  R.  Co.  v.  Didcerson, 
(C.  C.  A.  6th  Cir.  1911)  191  Fed.  705, 
112  C.  C.  A.  296,  affirming  (S.  D.  Ohio 
1910)  187  Fed.  874,  it  was  held  that 
under  this  section  any  claim  accruing 
before  or  after  Aug.  28,  1906,  might  be 
presented  within  two  years  from  the 
time  it  accrued,  and  that  claims  accruing 
before  Aug.  28,  1906,  might  be  presented 
within  one  year  from  that  date,  even 
though  accruing  more  than  two  years 
previous  to  the  date  named. 

V.  Venue 

The  section  was  not  repealed  explicitly 
or  by  implication  by  the  general  repeal- 
ing provisions  of  section  297  of  the  Judi- 
cial Code  (see  Judioiaby),  and  suit  on 
the  commission's  order  for  the  payment 
of  money  damages  may  be  brought  by  the 
complainant  in  the  court  for  the  district 
where  he  resides.  St.  Louis  Southwestern 
R.  Co.  t?.  Samuels,  (C.  C.  A.  5th  Cir.  1914) 
211  Fed.  588,  128  C.  C.  A.  188. 

VI.  Joinder  of  Parties 

Prior  to  the  enactment  of  the  succeed- 
ing   paragraph    of    this    section    carriers 


jointly  concerned  in  making  a  forbidden 
rate  were  proper  but  not  necessary  par- 
ties, and  if  one  of  them  was  beyond  the 
iurisdiction  of  the  court  the  order  might 
be  enforced  against  the  carrier  which  was 
within  the  jurisdiction  of  the  court. 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  (1896)  162  U.  S.  197,  16 
S.  Ct.  666,  40  U.  S.  (L.  ed.)  940,  affirm- 
ing 57  Fed.  948,  20  U.  8.  App.  1,  6  C.  C. 
A.  653,  (1893)  57  Fed.  948,  (1892)  52 
Fed.  187. 

VII.    Petition,  Omplaint  ob  Decx.aba- 

TIOW 

Tender  of  issue. —  In  a  petition  in  an 
action  to  enforce  payment  of  reparation 
awarded  by  the  Interstate  Commerce 
Commission,  the  grounds  presented  to  the 
commission  must  be  reiterative  and  ten- 
der an  issue  upon  which  testimcmy  can 
be  taken  pro  and  con,  subject  only  to  the 
provision  of  law  that  the  ''findings  and 
orders  of  the  Commission  shall  be  prima 
facie  evidence  of  the  fact  therein  stated." 
Baer  Bros.  Mercantile  Co.  v,  Denver,  etc., 
R,  Co.,  (D.  C.  Colo.  [1912]  200  Fed.  614, 
wherein  the  court  said:  "The  statute 
(section  4  of  the  Act  of  June  29,  1906, 
amending  section  15  of  Act  Feb.  4,  1887) 
provides  that  it  shall  be  within  the  power 
of  the  Commission,  where  rates  or  charges 
are  'unjust  or  imreasonable  or  unjustly 
discriminatory  or  unduly  preferential  or 
prejudicial  or  otherwise  in  violation  of 
any  of  the  provisions  of  this  act,'  to  de- 
termine and  prescribe  what  will  be  the 
just  and  reasonable  rate  or  rates,  etc.  It 
is  further  provided  by  section  5  of  Act 
June  .29,  1906,  substituting  section  16  of 
the  former  act,  that,  where  it  is  neces- 
sary to  have  recourse  to  the  courts  of  the 
United  States  for  the  enforcement  of  the 
order  of  the  Commission,  there  shall  be 
filed  'a  petition  setting  forth  briefly  the 
causes  for  which  the  complainant  clainu; 
damages  and  the  order  of  the  Commission 
in  the  premises.'  It  will  be  noted  from 
this  that  the  petition  must  set  forth  '  the 
causes  for  which  the  petitioner  claims 
damages.'  Since,  as  we  have  seen  by  the 
quotation  from  section  4,  .above,  these 
causes  under  the  law  are  that  the  rates 
are  unjust  or  unreasonable  or  unjustly 
discriminatory  or  imduly  preferential  or 
prejudicial  or  otherwise  in  violation  ot 
any  of  the  provisions  of  law,  it  follows 
that,  to  make  the  petition  complete,  it 
must  set  forth  one  or  the  other  of  tiiese 
causes.  It  is  not  sufScient  to  set  forth 
the  proceedings  of  the  Commission  alleg- 
ing these  causes.  While  these  by  way  of 
recital  show  the  grounds  upon  which  the 
Commission  proceeded,  they  do  not  afford 
any  basis  upon  which  the  court  may  pro- 
ceed. A  long  line  of  authorities  show 
that  the  functions  of  the  court  are  not 
simply  to  execute  the  orders  of  the  Com- 
mission, but  to  afford  a  judicial  inquiry 
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surrounded  by  all  the  proper  judicial 
safeguards  as  to  whether  the  orders  of 
the  Commission  should  have  been  made. 
Upon  questions  of  fact  it  is  true  the 
finding  of  the  Commission,  is,  under  sec- 
tion 5  of  Act  June  29,  1906,  prima  facie 
evidence  of  the  facts  at  the  trial  of  the 
cause,  but  this  is  a  mere  matter  of  evi- 
dence, and  has  no  relation  to  the  plead- 
ings. The  pleadings  must  tender  an  issue 
as  to  whether  the  rates  are  unreasonable, 
discriminatory,  or  otherwise  violative  of 
law,  and  a  petition  such  as  this,  which 
does  not  tender  this  issue,  affords,  no 
basis  upon  which  the  court  may  proceed 
to  a  judicial  *  determination  with  the 
assistance  of  the  jury  as  to  whether  the 
rates  were  in  fact  illegal/' 

Allegation  of  service  of  order.— Service 
of  the  order  of  the  commission  in  the 
terms  of  this  section  is  a  condition  prece- 
dent to  any  action  thereon  and  conse- 
quently the  petition  should  directly  aver 
service  as  required  by  the  section,  in  terms 
BO  clear  as  to  permit  an  issue  of  fact. 
Baer  Bros.  Mercantile  Co.  v,  Denver,  etc., 
R.  Co.,   (D.  C.  Colo.  1912)   200  Fed.  614. 

Allegating  of  damage.— -The  complaint 
in  an  action  against  an  interstate  carrier 
for  the  reparation  awarded  by  the  Inter- 
state Commerce  Commission  need  not 
allege  in  specific  terms  that  the  plaintiff 
was  "  damaged."  Where  it  sets  forth  at 
large  all  the  facts  of  the  case  together 
with  the  findings  of  the  Interstate  Com- 
merce CoDMnission,  and  the  plaintiff's 
right  to  reparation  for  the  alleged 
wrongs,  and  a  prayer  for  such  repara- 
tion, the  meaning  of  .which  includes  "  in- 
demnification for  loss  or  damages/'  it 
is  suflacient.  Southern  Pac.  Co.  v.  Gold- 
field  Consol.  Mill.,  etc.,  Co.,  (C.  C.  A. 
9th  dr.  1915)  220  Fed.  14,  135  C.  C.  A. 
590. 

Snfiiciency  of  petition. — As  to  what  con- 
stitutes a  sufilcient  petition  see  Louis- 
ville, etc.,  R,  Co.  1?.  Dickerson,  (CCA. 
6th  Cir.  1911)  191  Fed.  705,  112  C  U.  A. 
295. 

In  Darnell  v,  Illinois  Cent.  R,  Co., 
(W.  D.  Tenn.  1911)  190  Fed.  656,  the 
court  held  insufiScient  a  declaration  in  the 
state  court  sought  to  be  adjudged  suffi- 
cient under  this  section.  The  court  said: 
"  The  declaration  herein  does  not  disclose 
such  a  state  of  facts  as  is  made  necessary 
by  section  16  to  confer  jurisdiction  upon 
the  state  courts.  The  commission  has 
not  determined  that  the  plaintiff  is  en- 
titled to  an  award  of  damages  under  the 
provisions  of  the  act  for  a  violation 
thereof,  nor  has  the  commission  made  an 
order  directing  the  defendants  to  pay  the 
plaintiff  any  sum  as  an  award  on  or 
before  a  day  named.  This  must  have 
been  done,  and,  in  addition,  the  carrier 
must  have  failed  to  comply  with  such 
order,  before  the  state  court  would  be 
open  to  the  plaintiff  for  the  institution 
of  this  suit  therein." 


Vni.  Heabinq 
1.  In  general 

A  proceeding  to  enforce  an  order  of 
the  conunission  is  an  original,  independ- 
ent proceeding  in  which  the  questions  at 
issue  are  tried  and  determined  de  novo. 
The  court  is  not  restricted  to  the  minis- 
terial duty  of  enforcing  the  order  of  the 
commission.  Interstate  Commerce  Com- 
mission V.  Cincinnati,  etc.,  R.  Co.,  (1893) 
56  Fed.  925,  affirmed  (1896)  162  U.  S. 
184,  16  S.  Ct.  700,  40  U.  S.  (L.  ed.)  935; 
Kentucky,  etc..  Bridge  Co.  i?.  Louisville, 
etc.,  R.  Co.,   (1889)   37  Fed.  567. 

It  is  the  duty  of  the  court  to  invest^ 
gate  the  merits  of  the  controversy  and 
form  its  own  independent  judgment.  In- 
terstate Commerce  Commission  t?.  Cincin- 
nati, etc.,  R.  Co.,  (1893)  56  Fed.  950; 
Interstate  Commerce  Commission  v,  Le- 
high Valley  R.  Co.,  (1892)  49  Fed.  177; 
Interstate  Commerce  Commission  v,  Cin- 
cinnati, etc.,  R.  Co.,  (1903)  124  Fed.  629. 

Though  an  action  to  recover  pecuniary 
reparation  ordered  by  the  Interstate  Com- 
merce Commission  is  triable  de  novo,  the 
cause  of  action  must  have  been  included 
in  the  order  of  reparation,  and  have  con- 
stituted the  whole  or  part  of  the  basis 
of  such  order,  whether  the  proceeding  to 
enforce  the  same  is  in  equity  or  at  law. 
Western  New  York,  etc.,  R.  Co.  v.  Penn 
Refining  Co.,  (C  C  A.  3d  Cir.  1905)  137 
Fed.  343,  70  C  C  A.  23,  affirmed  (1908) 
208  U.  S.  208,  28  S.  Ct  268,  52  U.  S. 
(L.  ed.)  456. 

It  is  the  duty  of  the  court  to  enforce 
the  direction  as  to  a  speedy  hearing. 
Interstate  Commerce  Commission  r.  Cin- 
cinnati, etc.,  R.  Co.,  (1894)  64  Fed.  981. 

2.  Jury   Trial 

In  an  action  to  enforce  an  interstate 
commerce  reparation  order  based  on  a 
discriminating  freight  rate,  whether  such 
rate  was  just  and  reasonable  or  unrea- 
sonable and  excessive  is  a  question  for 
the  jury.  Western  New  York,  etc.,  R.  Co. 
17.  Penn  Refining  Co.,  (C.  C.  A.  Cir. 
1905)  137  Fed.  343,  70  C.  C  A.  23, 
affirmed  (1908)  208  U.  S.  208,  28  S.  Ct. 
268,  52  U.  S.   (L.  ed.)   456. 

3.  Reference  for  Ascertainment  of 
Damages 

The  final  decree  of  a  federal  court  in 
the  proceedings  prosecuted  under  this  sec- 
tion, after  action  by  the  Interstate  Com- 
merce Commission  declaring  an  increased- 
freight  rate  to  be  unreasonable,  may  di- 
rect an  order  of  reference  to  the  standing 
master  of  the  pleadings  and  evidence  in 
the  cause,  with  instructions  to  ascertain 
the  sum  of  the  increase  in  rates  paid 
since  the  rate  went  into  effect,  where  de- 
fendants stipulated  in  open  court  that,  in 
case  complainants  prevailed,  a  decree  of 
restitution  might  he  made.  Southern  R. 
Co.  V.  Tift,  (1907)  206  U.  S.  428,  27 
S.  Ct.  709,  51  U.  S.   (L.  ed.)   1124. 
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4.  Evidence 

In  generaL — The  lawfulness  of  an 
order  of  reparation  issued  by  the  Inter- 
state Commerce  Commission  does  not 
necessarily  depend  on  a  sufficiency  of  evi- 
dence adduced  before  the  commission,  but 
on  the  existence  of  facts,  whether  dis- 
closed or  not  before  that  body,  warranting 
the  reparation  ordered;  and  in  an  action 
to  enforce  such  reparation  it  is  sufficient 
that  such  facts  be  established  by  proper 
evidence.  Western  New  York,  etc.,  K.  Co. 
r.  Penn  Refining  Co.,  (C.  C.  A.  3d  Cir. 
1905)  137  Fed.  343,  70  C.  C.  A  23. 
affirmed  (1908)  208  U.  S.  208,  28  S.  Ct. 
268,  52  U.  S.    (L.  ed.)   456. 

Findings  of  Commission  —  In  general, — 
The  findings  of  fact  by  the  commission  are 
merely  prima  facie  proof  of  the  facts 
found,  and  may  be  overcome  by  other 
evidence.  Kentucky,  etc.,  Bridge  Co.  v. 
Louisville,  etc.,  R.  Co.,  (1889)  37  Fed. 
567;  Interstate  Commerce  Commission  v. 
Lehigh  VaUey  R.  Co.,  (1892)  49  Fed.  177; 
Interstate  Commerce  Commission  i7.  At- 
chison, etc.,  R.  Co.,  (1892)  50  Fed.  295, 
appeal  diamisaed  (1893)  149  U.  S.  264, 
13  S.  Ct.  837,  37  U.  S.  (L.  ed.)  727; 
Interstate  Commerce  Commission  r.  Cin- 
cinnati, etc.,  R.  Co.,  (1894)  64  Fed.  984; 
U.  S.  t^.  Missouri  Pac.  R.  Co.,  (1894)  66 
Fed.  903;  Interstate  Commerce  Commis- 
sion V.  Louisville,  etc.,  R.  Co.,  (1896)  73 
Fed.  409;  Interstate  Commerce  Commis- 
sion V.  East  Tennessee,  etc.,  R.  Co.,  (1898) 
85  Fed.  107;  Interstate  Commission  v. 
Chicago,  etc.,  R.  Co.,  (1899)  94  Fed. 
272;  Interstate  Commerce  Commission  v. 
Southern  R.  Co.,  (1902)   117  Fed.  741. 

A  federal  court  has  jurisdiction  to  re- 
view the  findings  of  the  commission  on 
questions  of  fact,  giving  effect  to  those 
findings  as  prima  facie  evidence  of  the 
matters  therein  stated.  Interstate  Com- 
merce Commission  v.  Alabama  Midland  R. 
Co.,  (1897)  168  U.  S.  144,  18  S.  Ct.  45, 
42  U.  8.  (L.  ed.)  414.  See  also  Cincin- 
nati, etc.,  R.  Co.  V,  Interstate  Commerce 
Commission,  (1896)  162  U.  S.  184,  16 
S.  Ct.  700,  40  U.  S.   (L.  ed.)   935. 

But  the  court  is  not  concluded  by  the 
findings  of  the  commission.  Texas,  etc., 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, (1896)  162  U.  S.  197,  16  S.  Ct.  666, 
40  U.  8.  (L.  ed.)  940;  Interstate  Com- 
merce Commission  r.  Atchison,  etc.,  R. 
Co.,  (1892)  60  Fed.  295;  Interstate  Com- 
merce Commission  v.  East  Tennessee,  etc., 
R.  Co.,  (1898)  85  Fed.  107;  Interstate 
Commerce  Commission  v.  Chicago,  etc., 
R.  Co.,   (1899)   94  Fed.  272. 

The  prima  facie  evidential  effect  given 
by  the  statute  to  "  the  findings  and  orders 
of  the  Commission  "  includes  the  findings 
upon  the  question  "  whether  if  the  rate 
was  excessive  and  unreasonable,  the  ship- 
per was  injured  thereby  and  if  so,  the 
amount  of  his  damages."  Darncll-Taen- 
ler  Lumber  Co.  v.  Southern  Pac.  R.  Ca, 


(C.  C.  A.  6th  Cir.  1916)  221  Fed.  890, 
137  C.  C.  A.  460,  folloioing  Meeker  r.  Le- 
high Val.  R.  Co.,   (1916)   236  U.  S.  412, 

36  S.  Ct.  328,  59  U.  S.  (L.  ed.)  644, 
Ann.   Cas.   1916B  691. 

For  evidence  held  to  be  competent  as 
tending  to  offset  the  prima  facie  effect  of 
the  commission's  orders,  see  Pennsylvania 
R.  Co.  t?.  Jacoby,    (1916)    242  U.  8.  89, 

37  8.  Ct.  49. 

The  fact  that  the  commisaion  is  the 
complainant  in  proceedings  to  enforce  the 
order  gives  no  additional  weight  to  the 
findings  of  the  commission.  Interstate 
Commerce  Commission  v,  Lehigh  Val.  R. 
Co.,   (1892)   49  Fed.  177. 

Upon  demurrer  the  findings  will  be  lib- 
erally construed  in  order  to  support  the 
order  of  the  commission.  Interstate  Com- 
merce Commission  v.  Chicago,  etc.,  R.  Co., 
(1899)  94  Fed.  272. 

Preparation  and  arrangement. —  The 
provision  of  this  section  that  the  find- 
ings of  fact  of  the  Interstate  Commerce 
Commission  shall  be  prima  facie  evidence 
of  the  facts  found  in  a, subsequent  pro- 
ceeding to  enforce  the  commission's  order, 
contemplate  that  the  findings  of  fact  shall 
be  so  prepared  and  arranged  in  the  com- 
mission's report  that  they  can  be  offered 
in  evidence  unaccompanied  by  extraneous 
or  incompetent  legal  arguments,  opin- 
ions, or  other  conclusions.  Western  New 
York,  etc.,  R.  Co.  v.  Penn  Refining  Co., 
(C.  C.  A.  3d  Cir.  1905)  137  Fed.  343,  70 
C.  C.  A.  23,  affirmed  (1908)  208  U.  S. 
208,  28  8.  Ct.  268,  52  U.  8.  (L.  ed.) 
456. 

Ultimate  facta. —  In  an  action  by  ship- 
pers against  carriers  for  reparation  for 
unreasonable  and  discriminatory  rates 
based  on  findings  of  the  Interstate  Com- 
mission the  findings  are  prima  facie  evi- 
dence, although  they  are  but  findings  of 
the  ultimate  facts  of  the  amount  of  dam- 
ages. Mills  17.  Lehigh  Valley  R.  Co.,  (1915) 
238  U.  8.  473,  35  8.  Ct.  888,  59  U.  S. 
(L.  ed.)  1414,  wherein  the  court  said: 
"The  grounds  of  the  ruling  of  the  court 
below  are:  first,  that  there  were  no  suffi- 
cient findings  of  fact  in  the  reports  of 
the  Commission,  as  required  by  the  stat- 
ute; and,  second,  that  the  plaintiffs  had 
failed  to  present  any  evidence  which  made 
out  a  prima  facie  case  of  damage  sus- 
tained. That  is,  it  is  said  that  if  the 
statements  in  the  first  report  of  the  Com- 
mission could  be  regarded  as  findings  of 
fact  within  the  meaning  of  the  statute  so 
as  to  make  them  prima  facie  evidence  of 
the  facts  found,  they  were  not  sufficient 
to  support  the  plaintiffs'  claim;  and  that 
there  were  no  facts  found  in  the  second 
report  which  entitled  the  plaintiffs  to  go 
to  the  jury.  The  fundamental  question 
thus  presented,  with  respect  to  the  effect 
of  the  Commission's  reports  and  orders, 
has  recently  been  determined  in  Meeker 
V.   Lehigh   VaL   R.   Co.,   236   U.   8.   412, 
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[35  S.  Ct.  328,  59  U.  S.  (L.  ed.)  644, 
Ann.  Cas.  1916B  691],  and,  in  the  light 
of  the  conclusion  there  reached,  little 
need  now  be  aaid.  In  dealing  with  the 
objection  that  the  reports  and  orders  of 
the  Commission  then  before  the  court  did 
not  contain  any  findings  of  fact,  or  at 
least  not  enough  to  sustain  an  award 
of  damages,  it  was  held  that  the  statute 
does  not  require  a  statement  of  the  evi- 
dential or  primary  facts.  The  court  said: 
'  We  think  this  is  not  the  right  view  of 
the  statute,  and  that  what  it  requires  is 
a  finding  of  the  ultimatie  facts,  —  a  find- 
ing which,  as  applied  ix>  the  present  case, 
would  disclose  (1)  the  relation  of  the 
parties  as  shipper  and  carrier  in  inter- 
state commerce;  (2)  the  character  and 
amount  of  the  traffic  out  of  which  the 
claims  arose;  (3)  the  rates  paid  by  the 
shipper  for  the  service  rendered,  and 
whether  they  were  according  to  the  estab- 
lished tariff;  (4)  whether  and  in  what 
way  unjust  discrimination  was  practised 
against  the  shipper  ...  (5)  whether,  if 
there  was  an  unjust  discrimination,  the 
shipper  was  injured  thereby,  and,  if  so, 
the  amount  of  his  damages;  (6)  whether 
the  rate  collected  from  the  shipper  .  .  . 
was  excessive  and  unreasonable,  and,  if  so, 
what  would  have  been  a  reajsonable  rate 
for  the  service;  and  (7)  whether,  if  the 
rate  was  excessive  and  unreasonable,  the 
shipper  was  injured  thereby,  and,  if  bo, 
the  amount  of  his  damages.' " 

In  Meeker  v.  Lehigh  Val.  R.  Co.,  (1915) 
236  U.  S.  412,  36  S.  Ct.  328,  69  U.  S. 
(L.  ed.)  644,  Ann.  Cas.  1916B  691,  the 
court  said:  "Another  objection  which 
was  directed  against  the  orders  as  well 
as  the  reports  of  the  commission  is  that 
they  contain  no  findings  of  fact  or  at 
least  not  enough  to  sustain  an  award  of 
damages.  The  arguments  advanced  to 
sustain  this  objection  proceed  upon  the 
theory  that  the  statute  requires  that  the 
reports,  if  not  the  orders,  shall  state  the 
evidential  rather  than  the  ultimate  facts, 
that  is  to  say,  the  primary  facts  from 
which  through  a  process  of  reasoning  and 
inference  the  ultimate  facts  may  be  deter- 
mined. We  think  this  is  not  the  right 
view  of  the  statute  and  that  what  is  re- 
quired is  a  finding  of  the  utimate  facts." 

A  finding  by  the  Interstate  Commerce 
Commission  tnat  a  just  and  reasonable 
charge  for  the  privilege  of  reconsigning 
hay  at  East  St.  Louis  was  one  per  cent 
per  hundred  weight  was  held  to  be  prima 
facie  evidence  of  its  own  truth.  Southern 
R.  Co.  V,  St.  Louis  Hay,  etc.,  Co.,  (C.  C. 
A.  1907)   163  Fed.  728,  82  C,  C.  A.  614, 

Testimony  before  commission. —  The 
court  may  look  into  the  testimony  used 
before  the  comraiasion,  and  may  direct 
that  it  be  produced  for  that  purpose.  In- 
terstate Commerce  Commisftion  r.  Cin- 
cinnati, etc.,  R.  Co.,  (1894)  64  Fed.  981; 
Interstate  Commerce  Commission  v,  Louis- 
ville, etc.,  R.  Co.,  (1896)  73  Fed.  409. 


Either  party  may  introduce  and  use  as 
evidence  any  testimony  taken  before  the 
commission,  which  is  competent  and  rele- 
vant to  the  matters  embraced  in  the  peti- 
tion, and  as  to  which  an  opportunity  for 
cross-examination  has  been  afforded.  The 
court  may  reject  any  portion  which  is 
irrelevant  or  incompetent.  If  the  evidence 
has  been  taken  ex  parte  before  the  com- 
mission, the  court  ma^  require  that  there 
shall  be  full  opportunity  for  cross-exami- 
nation before  it  will  be  received  or  con- 
sidered. Interstate  Conunerce  Commission 
17.  Cincinnati,  etc,  R.  Co.,  (1894)  64  Fed. 
982. 

Additional  proof. —  The  court  may  hear 
additional  testimony  and  is  not  confined 
to  a  re-examination  of  the  case  as  pre- 
sented before  the  commission.  Cincin- 
nati, etc.,  R.  Co.  V,  Interstate  Commerce 
Commission,  (1896)  162  U.  S.  184,  16 
S.  Ct.  700,  40  U.  S.  (L.  ed.)  935;  Inter- 
state (jonunerce  Commission  v.  Alabama 
Midland  R.  Co.,  (1897)  168  U.  S.  144, 
18  S.  Ct  46,  42  U.  S.  (L.  ed.)  414;  Ken- 
tucky, etc..  Bridge  Ca  v,  Louisville,  etc., 
R.  Co.,  (1889)  37  Fed.  567;  Interstate 
Commerce  Commission  v.  Cincinnati,  etc., 
R.  Co.,  (1893)  66  Fed.  925;  Interstate 
Commerce  Commission  v,  Cincinnati,  etc., 
R.  Co.,  (1894)  64  Fed.  981;  U.  S.  v,  Mis- 
souri Pac.  R.  Co.,  (1894)  66  Fed.  907; 
Interstate  Commerce  Commission  t\  East 
Tennessee,  etc.,  R.  Co.,  (1898)  85  Fed. 
107;  Interstate  Commerce  Commission  v. 
Western,  etc.,  R.  Co.,  (1898)  88  Fed.  186; 
Interstate  Commerce  Commission  v.  Chi- 
cago, etc.,  R.  Co.,  (1899)  94  Fed.  272; 
Interstate  Conunerce  Commission  v.  South- 
ern R.  Co.,  (1902)   117  Fed.  741. 

Opinions  of  commission. —  The  mere 
opinions  of  the  Interstate  Commerce  Com- 
mission are  inadmissible  in  an  action 
brought  for  the  enforcement  of  an  order 
of  pecuniary  reparation.  Western  New 
York,  etc.,  R.  Co.  t?.  Penn  Refining  Co., 
(C.  C.  A.  3d  Cir.  1905)  137  Fed.  343,  70 
C.  C.  A.  23,  affirmed  (1908)  208  U.  S.  208, 
28  S.  Ct.  268,  62  U.  S.  (L.  ed.)  466. 

Report  of  commission. —  The  Act  pro- 
vides that  the  report  of  the  commission 
shall  include  the  findings  of  fact  only  in 
cases  in  which  awards  for  damages  are 
made  and  that  such  findings  of  fact  and 
orders  of  the  commission  shall  be  prima 
facie  evidence  of  the  facts  therein  steted 
upon  the  trial  of  a  suit  in  the  United 
States  Circuit  Court  brought  to  recover 
such  awarded  damages.  The  Act  does  not 
make  the  mere  legal  opinions,  arguments 
or  reasons  of  the  commission  prima  facie 
evidence  or  evidence  of  any  kind  in  any 
judicial  proceedings.  Nor  does  the  award- 
ing of  reparation  necessarily  follow  where 
the  commission  finds  that  a  rate  is  ex- 
coBsive  and  unreasonable,  and  as  a  conse- 
quence orders  its  reduction.  Darnell- 
Taenzer  Lumber  Co.  r.  Southern  Pac.  Co., 
(W.  D.  Tenn.  1911)    190  Fed.  659. 
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Certificate  of  secretary  of  commisaion. 
—The  fact  that  the  certificate  of  the  sec- 
retary of  the  Interstate  Commerce  Com- 
mission is  made  prima  facie  evidence  of 
the  correctness  of  the.  rates  certified  im- 
plies that  the  rate  may  be  proved  in 
some  other  manner  and  by  some  other 
evidence.  Aldrich  v.  Southern  R.  Co., 
(1913)   95  S.  C.  427,  79  S.  E.  316. 

It  has  been  held  that  what  a  schedule 
filed  with  the  Interstate  Commerce  Com- 
mission contains  as  to  rates  can  be  proved 
only  by  a  copy  thereof  or  of  such  portions 
as  are  pertinent,  duly  certified  by  the  sec- 
retary of  the  commission,  who  is  the  law- 
ful custodian  of  the  document;  that  a 
certificate  of  the  secretary  to  the  effect 
that*  a  certain  schedule  publishes  a  speci- 
fied rate  states  a  conclusion  merely  on 
his  part,  which  is  incompetent.  Shelton 
V.  St.  Louis,  etc.,  R.  Co.,  (Mo.  1908)  110 
8.  W.  627. 

Proof  of  damages  resulting  from  dis- 
crimination. —  Under  this  section  there 
must  be  aflSrmative  proof  of  damages  sus- 
tained as  a  result  of  the  discrimination 
and  the  burden  of  such  proof  is  upon  the 
plaintiff.  Lehigh  Val.  R.  Co.  v,  American 
Hay  Co.,  (C.  C.  A.  2d  Cir.  1914)  219  Fed. 
639,  135  G.  C.  A  307. 

5.  Instruction 

For  error  in  refusing  to  make  a  specific 
charge  with  respect  to  the  basis  of  the 
commission's  findings,  see  Pennsylvania 
R.  Co.  V,  Jacoby,  (1916)  242  U.  S.  89,  37 
S.  Ct  49. 

IX.  Reldef  Granted 

In  generaL — In  a  proceeding  in  a  fed- 
eral court  under  this  section  oi  the  Inter- 
state Commerce  Act,  to  enforce  an  order 
of  the  Interstate  Commerce  Commission, 
the  court  has  no  power  to  amend  or 
modify  such  order,  or  to  sever  from  the 
remainder  a  part  which  is  illegal,  but 
must  enforce  the  same,  if  at  all,  in  its 
entirety  as  made  by  the  commission.  In- 
terstate Commerce  Commission  p.  Lake 
Shore,  etc.,  R.  Co.,  (1905)  134  Fed.  942, 
affirmed  (1906)  202  U.  S.  613,  26  S.  Ct 
766,  50  U.  S.  (L.  ed.)  1171;  Interstate 
Commerce  Commission  v,  Alabama  Mid- 
land R.  Co.,-  (1897)  168  U.  S.  144,  18 
S.  Ct.  45,  42  U.  S.  (L.  ed.)  414;  Inter- 
state Commerce  Commission  v.  Louis- 
ville, etc.,  R.  Co.,  (1896)  73  Fed.  409; 
Detroit,  etc.,  R.  Co.  t?.  Interstate  Com- 
merce Commission,  (C.  C.  A.  6th  Cir. 
1896)  74  Fed.  803,  21  C.  C.  A.  103; 
Interstate  Commerce  Commission  r.  Dela- 
ware, etc.,  R.  Co.,  (1894)  64  Fed.  723; 
Kentucky,  etc.,  Bridge  Co.  v.  Louisville, 
etc.,  R.  Co.,  (1889)  37  Fed.  567;  Inter- 
state  Commerce  Commission  v.  Lehigh 
Val.  R.  Co.,  (1892)  49  Fed.  177;  Shinkle 
V.  Louisville,  etc.,  R.  Co.,  (1894)  62  Fed. 
690;  Little  Rock',  etc.,  R.  Co.  t\  East  Ten- 
nessee, etc,  R  Co.,   (1891)   47  Fed.  772. 


Compare  Interstate  Commerce  Commission 
V.  East  Tennesse,  etc.,  R.  Co.,  (1898)  85 
Fed.  107. 

''  In  such  a  proceeding  the  court  has  no 
general  power  to  adjust  differences  be- 
tween the  litigants,  or  to  correct  abuses 
in  the  conduct  of  its  business,  by  a  rail- 
road company;  and  unless  a  valid  order 
has  been  made  by  the  interstate  commerce 
commission,  and  violated  by  the  railroad 
company,  no  relief  can  be  granted  to  the 
petitioners."  Farmers',  etc.,  Co.  v.  North- 
em  Pac  R,  Co.,  (1897)  83  Fed.  267. 

The  prima  facie  character  of  the  find- 
ings ox  fact  and  award  of  damages  by 
the  commission  is  established,  and  where 
no  testimony  is  offered  in  the  case  to 
overcome  the  prima  facie  case  made,  the 
orders  of  the  commission  are  controlling 
and  determine  the  amoimt  of  recovery. 
Pennsylvania  R.  Co.  v,  Jacoby,  (1916)  242 
U,  S.  89,  37  S.  Ct.  49,  following  Meeker  v. 
Lehigh  Val.  R.  Co.,  (1915)  236  U.  S. 
412,  35  S.  Ct.  328,  59  U.  S.  (L.  ed.)  644, 
Ann.  Cas.  1916B  691,  and  Mills  v.  Lehigh 
Val.  R.  Co.,  (1915)  238  U.  S.  473,  36 
S.  Ct.  888,  59  U.  S.  (L.  ed.)  1414. 

Remanding  case  to  commission. — -Where 
the  commission  fails  to  receive  or  con- 
sider certain  evidence,  owing  to  an 
erroneous  view  of  the  law,  the  proper 
practice  is  to  dismiss  the  petition  filed 
to  enforce  the  order  of  the  commission, 
and  remand  the  case  to  the  commission, 
without  prejudice  to  the  right  of  any 
party  in  interest  to  apply  to  the  com- 
mission to  proceed,  upon  the  evidence  al- 
ready introduced  before  it,  or  upon  such 
evidence  as  it  may  allow  to  be  intro- 
duced, to  hear  and  determine  the  matter 
in  controversy  in  conformity  to  law.  In- 
terstate Commerce  Commission  t;.  South- 
em  R.  Co.,  (1900)  105  Fed.  704;  Louis- 
ville, etc.,  R.  Co.  t?.  Behlmer,  (1900)  175 
U.  S.  648,  20  S.  Ct.  209,  44  U.  S.  (L.  ed.) 
309;  East  Tennessee,  etc.,  R.  Co.  t?.  Inter- 
state Commerce  Commission,  (1901)  181 
U.  S.  1,  21  S.  Ct.  516,  45  U.  S.  (L.  ed.) 
719;  Cincinnati,  etc,  R.  Co,  i\  Interstate 
Commerce  Commission,  (1896)  162  U.  S. 
184,  16  S.  Ct.  700,  40  U.  S.  (L.  ed.) 
936;  Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S.  197, 
16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940. 

'*  Whilst  the  court  has  in  the  discharge 
of  its  duty  been  at  times  constrained  to 
correct  erroneous  constructions  which 
have  been  put  by  the  commission  upon 
the  statute,  it  has  steadily  refused  ...  to 
assume  to  exert  its  original  judj^ment  on 
the  facts,  where,  under  the  statute,  it 
was  entitled,  before  approaching  the  facts, 
to  the  aid  which  n.ust  necessarily  be  af- 
forded by  the  previous  enlightened  judg- 
ment of  the  commission  upon  such  sub- 
jects. This  rule  is  aptly  illustrated  by 
the  opinion  in  Louisville,  etc.,  R.  Co.  e. 
Bohlmcr,  (1900)  175  U.  S.  648,  [20  S.  Ct. 
209,  44  U.  S.  (L.  ed.)  309],  in  which  case. 
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after  pointing  out  the  same  error  of  con- 
struction adopted  and  applied  by  the  com- 
mission in  the  present  case,  the  court  de- 
clined to  undertake  an  original  investi- 
gation of  the  facts."  East  Tennessee, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, (1901)  181  U.  S.  1,  21  S.  Ct. 
616,  45  U.  S.  (L.  ed.)  719.  But  see 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  (1896)  162  U.  S.  197,  16  S. 
Ct.  666,  40  U.  S.  (L.  ed.)  940. 

Enforcement  by  injunction. —  This  sec- 
tion formerly  provided  for  an  enforcement 
of  obedience  to  the  order  by  an  injunc- 
tion. See  on  this  question  tne  following: 
Interstate  Commerce  Commission  v,  Bal- 
timore, etc.,  R.  Co.,  (1890)  43  Fed..  37, 
affirmed  (1892)  145  U.  S.  263,  12  S.  Ct. 
844,  36  U.  S.  (L.  ed.)  699;  Interstate 
Commerce  Commission  v,  Chicago,  etc.,  R. 
Co.,  (1899)  94  Fed.  272;  U.  S.  V.  Mis- 
souri Pac.  R.  Co.,  (1894)  65  Fed.  903; 
Interstate  Commerce  Commission  v,  Le- 
high Val.  R.  Co.,  (1892)  49  Fed.  177; 
Shinkle  17.  Louisville,  etc.,  R.  Co.,  (1894) 
62  Fed.  690;  Interstate  Commerce  Com- 
mission 1^.  Cincinnati,  etc.,  R.  Co.,  (1894) 
64  Fed.  981. 

A  restraining  order  should  command  or 
forbid  some  specific  act,  and  Hot  simply 
repeat  the  general  language  of  the  stat- 
ute. Southern  Pac  Co.  v,  Colorado  Fuel, 
etc.,  Co.,  (CCA.  1900)  101  Fed.  779, 
42  C  C  A.  12. 

A  preliminary  injunction  to  restrain  a 
carrier  from  disobeying  an  order  of  the 
Interstate  Commerce  Commission  will  not 
be  panted  when  the  answer  denies  the 
facts  on  which  the  order  was  based.  In- 
terstate Commerce  Commission  v,  Lehigh 
VaL  R.  Co.,  (1892)  49  Fed.  177;  Shinkle 
V,  Louisville,  etc,  R.  Co.,  (1894)  62  Fed. 
690;  Interstate  Commerce  Commission  v. 
Cincinnati,  etc.,  R  Co.,  (1894)  64  Fed. 
98L 

EofpediHng  Aot, —  The  effect  of  a  former 
provision  in  this  section,  that  the  "  Ex- 
pediting Act"  of  Feb.  11,  1903,  ch.  544 
(see  Jxtdiczast),  should  be  applicable 
to  the  suits  referred  to,  "including  the 
hearing  on  an  application  for  a  prelim- 
inary mjunction,"  was  to  make  that  Act, 
BO  far  as  the  concurrence  of  three  circuit 
judges  was  concerned,  applicable  to  a 
hearing  of  preliminary  injunctions  as 
well  as  to  the  final  hearing.  But  three 
judges  were  not  required  to  sit  in  any 
other  proceedings  in  the  case.  Southern 
Pac.  Terminal  Co.  v.  Interstate  Commerce 
Commission,  (S.  D.  Tex.  1908)  166  Fed. 
134. 

X.  AnoBinETS'  Fees  and  Inzebkst 

Attorneys'  fees. —  On  the  question  of  an 
•  attorney's  fee  in  an  action  to  enforce 
claims  for  damages  under  this  section 
the  oourt  in  Meeker  v.  Lehigh  Val.  R. 
Co.,  (1916)  236  U.  S.  412,  35  S.  Ct.  328, 
59  U.  S.  (L.  ed.)  644,  Ann.  Cas.  1916B 
691,  reversing    (C  C.  A.  3d  Cir.   1913) 


211  Fed.  785,  said:  "Section  8  provides 
that  a  carrier  violating;  the  act  shall  be 
liable  to  any  person  injured  for  the  dam- 
ages he  sustains,  together  with  a  reason- 
able counsel  or  attorney's  fee,  to  be  fixed 
by  the  court  in  every  case 'of  recovery, 
which  attorney's  fee  shall  be  taxed  and 
collected  as  pa^  of  the  costs  in  the  case.' 
And  §  16,  relating  to  actions  to  enforce 
claims  for  damages  after  the  Commission 
has  acted  thereon,  provides;  '  If  the  peti- 
tioner shall  finally  prevail,  he  shall  be 
allowed  a  reasonable  attorney's  fee,  to  be 
taxed  and  collected  as  a  part  of  the  costs 
of  the  suit.'  In  our  opinion  the  services 
for  which  an  attorney's  fee  is  to  be  taxed 
and  collected  are  those  incident  to  the 
action  in  which  the  recovery  is  had,  and 
not  those  before  the  Commission.  This 
is  not  only  implied  in  the  words  of  the 
two  provisions  just  quoted,  but  is  sug- 
gested by  the  absence  of  any  reference  to 
proceedings  .anterior  to  the  action.  And 
that  nothing  more  is  intended  becomes 
plain  when  we  consider  another  provision 
m  §  16,  which  requires  the  Commission, 
upon  awarding  damages,  to  make  an  or- 
der directing  the  carrier  to  pay  the  sum 
awarded  *  on  or  before  a  day  named,*  and 
then  declares  that,  if  the  carrier  does  not 
comply  witii  the  order  within  the  time 
Umit,'  the  claimant  may  proceed  to  col- 
lect the  damages  by  suit.  The  Commis- 
sion is  not  to  allow  a  fee,  but  onlv  to 
find  the  amount  of  the  damages  and  fix 
a  time  for  payment  and,  if  the  carrier 
pays  the  award  within  the  time  named, 
no  right  to  an  attorney's  fee  arises.  It 
is  only  when  the  damages  are  recovered 
bj  suit  that  a  fee  is  to  be  allowed,  and 
this  is  as  true  of  the  provision  in  sec.  8 
as  of  that  in  sec.  16.  The  evident  purpose 
is  to  charge  the  carrier  with  the  costs 
and  expenses  entailed  by  a  failure  to  pay 
without  suit, —  if  the  claimant  finally  pre- 
vails,—  and  to  that  end  to  tax  as  part 
of  the  costs  in  the  suit  wherein  the  re- 
covery is  had  a  reasonable  fee  for  the 
services  of  the  claimant's  attorney  in  in- 
stituting and  prosecuting  that  suit.  The 
contention  that  the  provision  for  an  at- 
torney's fee  for  services  in  the  suit  is 
invalid  as  being  purely  arbitrary,  and  as 
imposing  a  penalty  for  merely  failing  to 
pay  a  debt,  is  without  merit.  The  pro- 
vision is  leveled  against  common  carriers 
engaged  in  interstate  commerce,  a  quasi- 
public  business,  and  is  confined  to  cases 
wherein  a  recovery  ie  had  for  damages 
resulting  from  the  carrier's  violation  of 
some  duty  imposed  in  the  public  interest 
by  the  act  to  regulate  commerce.  Atlan- 
tic Coast  Line  R.  Co.  v.  Riverside  Mills, 
219  U.  S.  186,  208,  55  U.  S.  (L.  ed.)  167, 
183,  31  L.  R.  A.  (N.  S.)  7,  31  S.  Ct.  164. 
One  of  its  purposes  is  to  promote  a  closer 
observance  by  carriers  of  the  duties  so  im- 
posed; and  that  there  is  also  a  purpose 
to  encourage  the  payment,  without  suit, 
of  just  demands,  does  not  militate  against 
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its  validity.  Missouri,  etc.,  R.  Co.  v. 
Cade,  233  U.  S.  642,  651,  68  U.  S.  (L.  ed.) 
1135,  1138,  34  S.  Ct.  678,  and  cases  cited. 
It  requires  that  the  fee  be  reasonable  and 
fixed  by  the  court,  and  does  not  permit 
it  to  be  taxed  against  the  carrier  until 
the  plaintiff's  demand  has  been  adjudged 
upon  full  inquiry  to  be  valid.  In  these 
circumstances  the  validity  of  the  pro- 
vision is  not  doubtful,  but  certain."  See 
also  Meeker  v.  Lehigh  R.  Co.,  (1915)  236 
U.  S.  434,  35  S.  Ct.  337,  69  U.  S.  (L.  ed.) 
659.  But  see  Missouri  Pac.  R.  Co.  v. 
Harper,  (C.  C.  A.  7th  Cir.  1912)  201 
Fed.  671,  121  C.  C.  A.  570,  wherein  it 
was  held  that  the  provision  for  attorney's 
fees  applies  only  to  cases  before  the  Inter- 
state Commerce  Commission.  It  has  no 
relation  to  actions  in  court. 

An  attorney's  fee  cannot  be  allowed  for 
services  before  the  commission  in  a  pro- 
ceeding by  shippers  based  on  discrimina- 
tory rates.  Mills  v,  Lehigh  Val.  R.  Co., 
(1916)  238  U.  S.  473,  35  S.  Ct.  888,  59 
U.  S.   (L.  ed.)    1414. 

Attorney's  fees  provided  for  in  this 
section  are  only  allowed  where  there  ia 
unlawful  discrimination  by  the  carrier  to 
the  injury  of  the  shipper.  It  does  not, 
by  its  terms  or  by  necessary  implication, 
extend  to  or  include  actions  to  recover 
damages  arising  from  the  carrier's  negli- 
gence. Blair  i\  Wells,'  (1912)  165  la. 
190,  135  N.  W.  616. 

Interest. —  In  an  award  of  damages,  in- 
terest on  or  excess  payments  made  under 
protest  may  be  allowed.  Thus  in  an  ac- 
tion to  recover  excessive  and  unreason- 
able charges  for  the  transportation  of 
merchandise  wherein  the  Interstate  Com- 
merce Commission  had  allowed  interest 
upon  the  excess  rate,  the  court  said: 
''  We  think  the  Commission .  had  full 
authority  and  jurisdiction  to  allow  in- 
terest, as  it  appears  from  the  complaint 
that  the  excessive  rates  were  paid  either 
by  the  consignor  or  consignee  under  pro- 
test, and  so  the  railroad  company  must 
have  known  at  the  time  the  money  of  the 
mercantile  company  was  had  and  received 
that  the  latter  claimed  the  payment  to 
be  unlawful."  Denver,  etc.,  R.  Co.  v, 
Baer  Bros.  Mercantile  Co.,  (C.  C.  A.  8th 
Cir.  1913)  209  Fed.  577,  126  C.  C.  A.  399. 

XL  Appeals  and  Supersedeas 

Appeals. —  Early  authorities  discussing 
the  'subject  of  appeals  under  the  section 
before  the   amendments  are:      Interstate 


Commerce  Commission  r.  Atchison,  etc., 
R.  Co.,  (1893)  149  U.  S.  264,  13  S.  Ct. 
837,  37  U.  S.  (L.  ed.)  727;  Texas,  etc, 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, (1896)  162  U.  8.  197,  16  S.  Ct.  666, 
40  U.  S.  (L.  ed.)  940;  Little  Rock,  etc., 
R.  Co.  V.  East  Tennessee,  etc.,  R.  Co., 
(1895)  159  U.  S.  698,  16  S.  Ct  189,  40 
U.  8.  (L.  ed.)  311. 

Review  of  facts. —  Findings  of  fact 
found  by  the  Interstate  Commerce  Com- 
mission, when  concurred  in  by  a  federal 
Circuit  Court,  will  not  be  disturbed  un- 
less the  record  establishes  that  clear  and 
unmistakable  error  has  been  committed. 
Cincinnati,  etc.,  R.  Co.  v.  Interstate  Com- 
marce  Commission,  (1906)  206  U.  S.  142, 
27  S.  Ct.  648,  61  U.  8.  (L.  ed.)  996; 
Illinois  Cent.  R.  Co.  r.  Interstate  Com- 
merce Commission,  (1907)  206  U.  S.  441, 
27  8.  Ct.  700,  61  U.  8.  (L.  ed.)  1128, 
Interstate  Commerce  Commission  r.  Dela- 
ware, etc.,  R.  Co.,  (1911)  220  U.  S.  235, 
31  S.  Ct.  392,  56  U.  8.  (L.  ed.)  448. 

Supersedeas. — An  early  provision  that 
an  appeal  should  not  operate  as  a  super- 
sedeas, did  not  apply  to  an  appeal  from 
the  Circuit  Court  of  Appeals  to  the  Su- 
preme Cburt,  and  such  appeal  operated 
as  a  supersedeas  to  the  judgment  or  de- 
cree of  the  Circuit  Court  of  Appeals. 
Louisville,  etc.,  R.  Co.  v.  Behlmer,  (1898) 
169  U.  8.  644,  18  8.  Ct.  602,  42  U.  8. 
(L.  ed.)   889. 

Said  provision  of  the  Act  related  only 
to  the  eneet  of  an  appeal,  and  it  does  not 
deprive  the  Circuit  Courts  of  their  right 
of  control  over  their  own  decrees  during 
the  term  at  which  they  were  rendered, 
and  before  an  appeal  was  prayed.  Hence 
the  Circuit  Court  could  suspend  and  su- 
persede the  injunction  pending  appeal. 
Interstate  Commerce  Commission  v, 
Louisville,  etc.,  R.  Co.,  (1899)  101  Fed. 
146. 

A  Circuit  Court  would  not  supersede  a 
decree  enjoining  railroad  companies 
from  violating  an  order  of  the  Interstate 
Commerce  Commission  affecting  rates, 
entered  in  a  suit  brought  by  the  commis- 
sion pursuant  to  this  section,  pending  an 
appeal  from  such  decree,  where  it  did 
not  appear  that  the  damage  to  defend- 
ants from  the  enforcement  of  the  decree 
would  be  greater  than  that  which  would 
result  to  shippers  from  its  suspension. 
Interstate  Commerce  Commission  v. 
Southern  Pac.  Co.,  (1904)    137  Fed.  606. 


[Sec.  16  continued.  [C]  Joining  of  parties  —  service  of  process  —  recov- 
eries.] In  such  suits  all  parties  in  whose  favor  the  commission  may  have 
made  an  award  for  damages  by  a  single  order  may  be  joined  as  plaintiflfs,  ^ 
and  all  of  the  carriers  parties  to  such  order  awarding  such  damages  inay 
be  joined  as  defendants,  and  such  suit  may  be  maintained  by  such  joint 
plaintiflfs  and  against  such  joint  defendants  in  any  district  where  any  one 
of  such  joint  plaintiffs  could  maintain  such  suit  against  any  one  of  such 
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joint  defendants ;  and  service  of  process  against  any  one  of  such  defendants 
as  may  not  be  found  in  the  district  where  the  suit  is  brought  may  be  made 
in  any  district  where  such  defendant  carrier  has  its  principal  operating 
oflSce.  In  case  of  such  joint  suit  the  recovery,  if  any,  may  be  by  judgment 
in  favor  of  any  one  of  such  plaintiffs,  against  the  defendant  found  to  be 
liable  to  such  plaintiff.    [34  Stat,  L.  590,  as  amended  by  36  Stat,  L.  554.] 

These  provisions  did  not  appear  in  this  section  as  originally  enacted,  nor  in  the  first 
amendment  thereof,  but  first  appeared  in  the  amendment  made  by  the  Act  of  Jmie  29, 
1906,  ch.  3591,  §  5,  as  set  out  in  the  notes  at  the  end  of  this  section,  infra,  p.  491,  and 
as  given  in  the  text  are  from  the  last  amending  Act  of  June  18,  1910,  ch.  309,  §  13. 

[Sec.  16  continued,  [D]  Service  of  orders.]  Every  order  of  the  commis- 
sion shall  be  forthwith  served  upon  the  designated  agent  of  the  carrier  in  the 
city  of  Washington  or  in  such  other  manner  as  may  be  provided  by  law. 
[34  Stat,  L.  591,  as  amended  by.  36  Stat,  L.  554,] 

Ptovisions  similar  to  those  of  the  text  first  appeared  in  the  second  amendment  to 
this  section  set  out  in  the  notes  at  the  end  of  this  section,  infra,  p.  491,  and  the  pro- 
vision of  the  text  is  from  the  last  amending  Act  of  June  IS,  1910,  en.  309,  §  13.. 

[Sec.  16  continued.  [E]  Suspension  of  orders.]  The  commission  shall  be 
authorized  to  suspend  or  modify  its  orders  upon  such  notice  and  in  such 
manner  as  it  shall  deem  proper.  [34  Stat.  L.  591,  as  amended  by  36  Stat, 
L,  554.] 

These  provisions  first  appeared  in  the  amendment  made  by  the  Act  of  June  29,  1906, 
ch.  3591,  f  5,  set  out  in  the  notes  at  the  end  of  this  section,  infra,  p.  491,  and  as  here 
given  are  from  the  last  amending  Act  of  June  IS,  1910,  ch.  309,  9  13. 

As  to  rehearings  by  the  Commission,  see  section  16-a  of  this  Act,  infra,  p.  493. 

[Sec.  16  continued,  [F]  Oompliance  by  carriers  required.]  It  shall  be 
the  duty  of  every  common  carrier,  its  agents  and  employees,  to  observe  and 
comply  with  such  orders  so  long  as  the  same  shall  remain  in  effect.  [24 
Stat,  L,  384,  as  amended  by  25  Stat.  L,  859,  34  Stat.  L,  591,  36  Stat.  L.  554,] 

The  provision  here  given  is  from  the  last  amending  Act  of  June  18,  1910,  ch.  309, 
§13.    See  the  notes  at  the  end  of  this  section,  infra,  p.  489. 

[Sec.  16  continued.  [G]  Penalty  for  carrier  not  obeying  orders.]  Any 
carrier,  any  oflcer,  representative,  or  agent  of  a  carrier,  or  any  receiver, 
trustee,  lessee,  or  agent  of  either  of  them,  who  knowingly  fails  or  neglects 
to  obey  any  order  made  under  the  provisions  of  section  fifteen  of  this  Act 
shall  forfeit  to  the  United  States  the  sum  of  five  thousand  dollars  for  each 
offense.  Every  distinct  violation  shall  be  a  separate  offense,  and  in  case  of 
a  continuing  violation  each  day  shall  be  deemed  a  separate  offense.  [24 
Stat.  L.  384,  as  amended  by  25  Stat.  L.  859, 34  Stat.  L.  591,  36  Stat.  L,  554.] 

The  provision  here  given  is  from  the  last  amending  Act  of  June  18,  1910,  ch.  309, 
I  13.    See  the  notes  at  the  end  of  this  section,  infra,  p.  489. 

[Sbo.  16  continued.  [H]  Beoovery  of  forfeitures.]  The  forfeitures  pro- 
vided for  in  this  Act  shall  be  payable  into  the  Treasury  of  the  United  States, 
and  shall  be  recoverable  in  a  civil  suit  in  the  name  of  the  United  States, 
brought  in  the  district  where  the  carrier  has  its  principal  operating  ofBce,  or 
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in  any  district  through  which  the  road  of  the  carrier  runs.    [24  Stat.  L.  389, 
as  amended  by  25  Stat.  L.  859, 34  Stat.  L.  591, 36  Stat.  L.  555.] 

The  provision  here  given  is  from  the  last  amending  Act  of  June  18,  1910,  ch.  309, 
I  13.    See  the  notes  at  the  end  of  this  section,  infra,  p.  489. 

[Sec.  16  continued.  [I]  Dntias  of  distriot  attorneys,  etc.]  It  shall  be  the 
duty  of  the  various  district  attorneys,  under  the  direction  of  the  Attorney- 
General  of  the  United  States,  to  prosecute  for  the  recovery  of  forfeitures. 
The  costs  and  expenses  of  such  prosecution  shall  be  paid  out  of  appropria- 
tion for  the  expenses  of  the  courts  of  the  United  States.  [24  Stat.  L.  384, 
as  amended  by  25  Stat.  L.  859, 34  Stat.  L.  591,  36  Stat.  L.  555.  J 

The  provision  here  given  is  from  the  last  amending  Act  of  June  18,  1910,  ch.  309, 
I  13.    See  the  notes  at  the  end  of  this  section,  infra,  p.  489. 

[Sec.  16  continued.  [J]  Employment  of  attorneys,  etc.,  by  commission  — 
expenses.]  The  commission  may  employ  such  attorneys  as  it  finds  necessary 
for  proper  legal  aid  and  service  of  the  commission  or  its  members  in  the  con- 
duct of  their  work  or  for  proper  representation  of  the  public  interests  in 
investigations  made  by  it  or  cases  or  proceedings  pending  before  it,  whether 
at  the  commission's  own  instance  or  upon  complaint,  or  to  appear  for  and 
represent  the  commission  in  any  case  pending  in  the  commerce  court;  and 
the  expenses  of  such  employment  shall  be  paid  out  of  the  appropriation  for 
the  commission.  [24  Stat.  L.  384,  as  amended  by  25  Stat.  L.  859, 34  Stat.  L. 
591,  36  Stat.  L.  555.] 

The  provision  is  from  the  last  amending  Act  of  June  18,  1910,  ch.  309,  |  18.  See  the 
notes  at  the  end  of  this  section,  infra,  p.  489. 

By  a  provision  of  the  Deficiencies  Appropriation  Act  of  Oct.  22,  1913,  ch.  32,  38 
Stat.  L.  219,  the  Commerce  Court  mentioned  in  this  paragraph  was  abolished,  its 
jurisdiction  transferred  to  and  vested  in  the  various  district  courts,  and  all  Acts  and 
parts  of  Acts  relating  to  the  establishment  of  said  court  were  repesded.    See  the  title 

JtJDIOASY. 

[Sec.  16  continued.  [E]  Ck)mmerce  court  to  enforoe  orders  other  than 
money  payments  —  powers  of  court.]  If  any  carrier  fails  or  neglects  to 
obey  any  order  of  the  commission  other  than  for  the  payment  of  money, 
while  the  same  is  in  effect,  the  Interstate  Commerce  Commission  or  any  party 
injured  thereby,  or  the  United  States,  by  its  Attorney-Cxeneral,  may  apply  to 
the  commerce  court  for  the  enforcement  of  such  order.  If,  after  hearing, 
that  court  determines  that  the  order  was  regularly  made  and  duly  served, 
and  that  the  carrier  is  in  disobedience  of  the  same,  the  court  shall  enforce 
obedience  to  such  order  by  a  writ  of  injunction  or  other  proper  process, 
mandatory  or  otherwise,  to  restrain  such  carrier,  its  ofBcers,  agents,  or  repre- 
sentatives, from  further  disobedience  of  such  order,  or  to  enjoin  upon  it 
or  them  obedience  to  the  same.  [2  Stat.  L.  384,  as  amended  by  25  Stat.  L. 
859,  34  Stat.  L.  591,  36  Stat.  L.  555.] 

The  provisions  here  given  are  from  the  last  amending  Act  of  June  18,  1910,  ch.  309, 
I  13.    See  the  notes  at  the  end  of  this  section,  infra,  p.  489. 

As  to  the  abolition  of  tiie  Commerce  Court,  see  the  note  to  the  preceding  paragraph 
of  the  text. 

[Sec.  16  continued.  [L]  Copies  of  schedules,  etc.,  made  public  records 
—  receivable  as  evidence  —  certified  copies.]    The  copies  of  schedules  and 
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classifications  and  tariffs  of  rates,  fares,  and  charges,  and  of  all  contracts, 
agreements,  and  arrangements  between  common  carriers  filed  with  the 
commission  as  herein  provided,  and  the  statistics,  tables,  and  figures  con- 
tained in  the  annual  or  other  reports  of  carriers  made  to  the  commission  as 
required  under  the  provisions  of  this  Act  shall  be  preserved  as  public" 
records  in  the  custody  of  the  secretary  of  the  commission,  and  shall  be 
received  as  prima  facie  evidence  of  what  they  purport  to  be  for  the  purpose 
of  investigations  by  the  commission  and  in  all  judicial  proceedings;  and 
copies  of  and  extracts  from  any  of  said  schedules,  classifications,  tariffs, 
contracts,  agreements,  arrangements,  or  reports,  made  public  records  as 
aforesaid,  certified  by  the  secretary,  under  the  commission's  seal,  shall  be 
received  in  evidence  with  like  effect  as  the  originals.  [24  Stat  L.  384,  as 
amended  by  25  Stat  L.  859,  34  Stat  i.  590,  36  Stat  i.  554-555.] 

This  entire  section  was  amended  to  read  as  given  in  the  preceding  paragraphs  of  the 
text  by  the  Act  of  June  18,  1910,  ch.  309,  §  13. 


The  provision  that  the  reports  of  the 
commission  shaU  be  prima  facie  evidence 
of  the  facts  stated  therein  "  for  the  pur- 
pose of  investigation  by  the  commission 
and  in  all  judicial  proceedings"  is  not 
limited  to  proceedings  before  the  Ck>m- 
mission.  That  bod^  is  not  a  court  and 
proceedings  before  it  are  not  strictly  ju- 


dicial, but  only  quasi- judicial  —  partly 
administrative  and  partly  judicial.  ''All 
judicial  proceedings"  should  be  con- 
strued as  without  exception.  Hanish  v, 
U.  S.,  (C.  C.  A.  7th  Cir.  1916)  227  Fed. 
684,  142  €.  C.  A.  216,  folloioing  Superior 
v.  Norton,  (C.  C.  A.  7th  Cir.  1893)  63 
Fed.  367,  24  U.  S.  App.  69,  12  0.  C.  A.  469. 


As  originally  enacted  this  section  was  as  follows: 

"  Sec.  16.  That  whenever  any  common  carrier,  as  defined  in  and  subject  to  the  jjro- 
visions  of  this  act,  shaU  violate  or  refuse  or  neglect  to  obey  any  lawful  order  or  require- 
ment of  the  Commission  in  this  act  named,  it  shall  be  the  duty  of  the  Commission,  and 
lawful  for  any  companj^  or  person  interested  in  such  order  or  requirement,  to  appljr,  in  a 
summary  way,  by  petition,  to  the  circuit  court  of  the  United  States  sitting  in  equity  in 
the  judicial  district  in  which  the  common  carrier  complained  of  has  its  principal  omce, 
or  in  which  the  violation  or  disobedience  of  such  order  or  requirement  shall  happen,  alleg- 
ing such  violation  or  disobedience,  as  the  case  may  be;  and  the  said  court  shall  have 
power  to  hear  and  determine  the  matter,  on  such  short  notice  to  the  common  carrier  com- 
plained of  as  the  court  shall  deem  reasonable;  and  such  notice  may  be  served  on  such 
common  carrier,  his  or  its  officers,  agents,  or  servants,  in  such  maimer  as  the  court  shall 
direct;  and  said  court  shaU  proceed  to  hear  and  determine  the  matter  speedily  as  a  court 
of  equity,  and  without  the  formal  pleadings  and  proceedings  applicable  to  ordinary  suits 
in  equity,  but  in  such  manner  as  to  do  justice  in  the  premises;  and  to  this  end  such 
court  shsll  have  power,  if  it  think  fit,  to  direct  and  prosecute,  in  such  mode  and  by 
such  persons  as  it  may  appoint,  aU  such  inquiries  as  the  court  may  think  needful  to 
enable  it  to  form  a  just  judgment  in  the  matter  of  such  petition;  and  on  such  hearing 
the  report  of  said  Commission  shall  be  prima  facie  evidence  of  the  matters  therein 
stated;  and  if  it  be  made  to  appear  to  such  court,  on  such  hearing  or  on  report  of  any 
such  person  or  persons,  that  tiie  lawful  order  or  requirement  of  said  Commission  drawn 
in  question  has  been  violated  or  disobeyed,  it  shaU  be  lawful  for  such  court  to  issue  a 
writ  of  injunction  or  other  proper  process,  mandatory  or  otherwise,  to  restrain  such 
common  carrier  from  further  continuing  such  violation  or  disobedience  of  such  order 
or  requirement  of  said  Commission,  and  enjoining  obedience  to  the  same;  and  in  case 
of  any  disobedience  of  any  such  writ  of  injunction  or  other  proper  process,  mandatory 
or  otherwise,  it  shall  be  lawful  for  such  court  to  issue  writs  of  attachment,  or  any  other 
process  of  said  court  incident  or  applicable  to  writs  of  injunction  or  other  proper 
process,  mandatory  or  otherwise,  against  such  common  carrier,  and  if  a  corporation, 
against  one  or  more  of  the  directors,  officers,  or  agents  of  the  same,  or  agamst  any 
owner,  lessee,  trustee,  receiver,  or  other  person  failing  to  obey  such  writ  of  injunction 
or  other  proper  process,  mandatory  or  otnerwise ;  and  said  court  may,  if  it  shaU  think 
fit,  make  an  order  directing  such  common  carrier  or  other  person  so  disobeying  such 
writ  of  injunction  or  other  proper  process,  mandatory  or  otnerwise,  to  pay  suda  sum 
of  monev  not  exceeding  for  each  carrier  or  person  in  default  the  sum  of  five  hundred 
doUars  for  every  day  after  a  day  to  be  named  in  the  order  that  such  carrier  or  other 
person  shall  fail  to  obey  such  injunction  or  other  proper  process,  mandatoi^  or  other- 
wise; and  such  moneys  shall  be  payable  as  the  court  shall  direct,  either  to  the  party 
complaining,  or  into  court  to  abide  the  ultimate  decision  of  the  court,  or  into  the 
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Treaaurj;  and  payment  thereof  may,  without  prejudice  to  any  other  mode  of  recorcring 
the  same,  be  enforced  by  attachment  or  order  in  the  nature  of  a  writ  of  execution,  in 
like  manner  as  if  the  same  had  been  recovered  by  a  final  decree  in  personam  in  such 
court.  When  the  subject  in  dispute  shall  be  of  the  ralue  of  two  thousand  dollars  or 
more,  either  party  to  such  proceeding  before  said  court  may  appeal  to  the  Supreme 
Court  of  the  United  States,  under  the  same  regulations  now  provided  by  law  in  respect 
of  security  for  such  appeal;  but  such  appeal  snail  not  operate  to  stay  or  supersede  the 
order  of  the  court  or  Uie  execution  of  any  writ  or  process  thereon;  and  such  court  may, 
in  every  such  matter,  order  the  payment  of  such  costs  and  counsel  fees  as  shall  be 
deemed  reasonable.  Whenever  any  such  petition  shall  be  filed  or  presented  by  the 
Commission  it  shall  be  the  duty  of  the  district  attorney,  under  the  direction  of  the 
Attorney-General  of  the  United  States,  to  prosecute  the  same;  and  the  costs  and 
expenses  of  such  prosecution  shall  be  paid  out  of  the  appropriation  for  the  expenses 
of  the  courts  of  the  United  States.  For  the  purposes  of  this  act,  excepting  its  penal 
provisions,  the  circuit  courts  of  the  United  States  shall  be  deemed  to  be  always  in 
session."    [24  8tai,  L.  ^8^.] 

It  was  first  amended  by  an  Act  of  March  2,  1889,  ch.  382,  I  5,  to  read  as  follows: 
"  Seo.  16.  That  whenever  any  common  carrier,  as  defined  in  and  subject  to  the  pro- 
visions of  this  act,  shall  violate,  or  refuse  or  neglect  to  obey  or  perform  any  lawful 
order  or  requirement  of  the  Commission  created  by  this  act,  not  founded  upon  a  con- 
troversy requiring  a  trial  by  jury,  as  provided  by  the  seventh  amendment  to  the  Con- 
stitution of  the  United  States,  it  shall  be  lawful  for  the  Commission  or  for  any 
company  or  person  interested  in  such  order  or  requirement,  to  apply  in  a  summary 
way,  by  petition,  to  the  circuit  court  of  the  United  States  sitting  in  equity  in  the 
judicial  district  in  which  the  common  carrier  complained  of  has  its  principal  office,  or 
in  which  the  violation  or  disobedience  of  such  order  or  requirement  shall  happen, 
alleging  such  violation  or  disobedience,  as  the  case  may  be;  and  the  said  court  shall 
have  power  to  hear  and  determine  the  matter,  on  such  short  notice  to  the  common 
carrier  complained  of  as  the  court  shall  deem  reasonable;  and  such  notice  may  be 
served  on  such  common  carrier,  his  or  its  officers,  agents,  or  servants  in  such  manner 
as  the  court  shall  direct ;  and  said  court  shaAl  proceed  to  hear  and  determine  the  matter 
speedily  as  a  court  of  equity,  and  without  the  formal  pleadings  and  proceedings 
applicable  to  ordinary  suits  in  equity,  but  in  such  manner  as  to  do  justice  in  the 
premises;  and  to  this  end  such  court  shall  have  power,  if  it  think  fit,  to  direct  and 
prosecute  in  such  mode  and  by  such  persons  as  it  may  appoint,  all  such  inquiries  as 
the  court  may  think  needful  to  enable  it  to  form  a  just  ju^ment  in  the  matter  of  such 
petition;  and  on  such  hearing  the  findings  of  fact  in  the  report  of  said  Cbmmission 
shall  be  prima  facie  evidence  of  the  matters  therein  stated;  and  if  it  be  made  to 
appear  to  such  court,  on  such  hearing  or  on  report  of  any  such  person  or  persons,  that 
the  lawful  order  or  requirement  of  said  Commission  drawn  in  question  has  been  vio- 
lated or  disobeyed,  it  shall  be  lawful  for  such  court  to  issue  a  writ  of  injunction  or 
other  proper  process,  mandatory  or  otherwise,  to  restrain  such  common  carrier  from 
further  continuing  such  violation  or  disobedience  of  such  order  or  requirement  of  said 
Commission,  and  enjoining  obedience  to  the  same;  and  in  case  of  any  disobedience  of 
any  such  writ  of  injunction  or  other  proper  process,  mandatory  or  otherwise,  it  shall 
be  lawful  for  such  court  to  issue  writs  of  attachment,  or  any  other  process  of  said 
court  incident  or  applicable  to  writs  of  injunction  or  other  proper  process,  mandatory  or 
otherwise,  against  such  common  carrier,  and  if  a  corporation,  against  one  or  more  of 
the  directors,  officers,  or  agents  of  the  same,  or  against  any  owner,  lessee,  trustee, 
receiver,  or  other  person  failing  to  obey  such  writ  of  injunction,  or  other  proper  process, 
mandatory  or  otherwise;  and  said  court  may,  if  it  shall  think  fit,  make  an  order 
directing  such  common  carrier  or  other  person  so  disobeying  such  writ  of  injunction 
or  other  proper  process,  mandatory  or  otherwise,  to  pay  such  sum  of  money,  not  exceed- 
ing for  each  carrier  or  person  in  default  the  sum  of  five  hundred  dollars  for  every  day, 
after  a  day  to  be  named  in  the  order,  that  such  carrier  or  other  person  shall  fail  to 
obey  such  injunction  or  other  proper  process,  mandatory  or. otherwise;  and  such  moneys 
shall  be  payable  as  the  court  shall  direct,  either  to  the  party  complaining  or  into  court, 
to  abide  the  ultimate  decision  of  the  court,  or  into  the  Treasury;  and  payment  thereof 
may,  without  prejudice  to  any  other  mode  of  recovering  the  same,  be  enforced  by 
attachment  or  order  in  the  nature  of  a  writ  of  execution,  in  like  manner  as  if  the  same 
had  been  recovered  by  a  final  decree  in  personam  in  such  court. 

"  When  the  subject  in  dispute  shall  be  of  the  value  of  two  thousand  dollars  or  more, 
either  party  to  such  proceeding  before  said  court  may  appeal  to  the  Supreme  Court  of 
the  United  States,  under  the  same  regulations  now  provided  by  law  in  respect  of 
security  for  such  appeal;  but  such  appeal  shall  not  operate  to  stay  or  super [s]ede  the 
order  of  the  court  or  the  execution  of  any  writ  or  process  thereon;  and  such  court  may, 
in  every  such  matter,  order  the  payment  of  such  costs  and  counsel  fees  as  shall  be 
deemed  reasonable. 
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**  Whenever  any  euch  petition  shall  be  filed  or  preBonted  by  the  Commission  it  shall 
be  the  duty  of  the  district  attorney,  under  the  direction  of  the  Attorney-General  of  the 
United  States^  to  prosecute  the  same;  and  the  costs  and  expenses  of  such  prosecution 
shall  be  paid  out  of  the  appropriation  for  the  expenses  of  the  courts  of  the  United 
States. 

**  If  the  matters  involved  in  any  such  order  or  requirement  of  said  Commission  are 
founded  upon  a  controversy  requiring  a  trial  by  jury,  as  provided  by  the  seventh 
amendment  to  the  Constitution  of  the  United  States,  and  any  such  common  carrier 
shall  violate  or  refuse  or  neglect  to  obey  or  perform  the  same,  after  notice  given  by 
said  Commission  as  provided  in  the  fifteenth  section  of  this  act,  it  shall  be  lawful 
for  any  company  or  person  interested  in  such  order  or  requirement  to  apply  in  a  sum- 
mary way  by  petition  to  the  Circuit  Court  of  the  United  States  sitting  as  a  court  of 
law  in  the  judicial  district  in  which  the  carrier  complained  of  has  its  principal  office, 
or  in  which  the  violation  or  disobedience  of  such  order  or  requirement  shall  happen, 
alleging  such  violation  or  disobedience  as  the  case  may  be;  and  said  court  shall  by  its 
order  then  fix  a  time  and  place  for  the  trial  of  said  cause,  which  shall  not  be  less  than 
twenty  nor  more  than  forty  days  from  the  time  said  order  is  made,  and  it  shall  be  the 
duty  of  the  marshal  of  the  district  in  which  said  proceeding  is  pending  to  forthwith 
serve  a  copy  of  said  petition,  and  of  said  order,  upon  each  of  the  defendants,  and  it 
shall  be  the  duty  of  the  defendants  to  file  their  answers  to  said  petition  within  ten 
days  after  the  service  of  the  same  upon  them  as  aforesaid.  At  the  trial  of  [sic]  the 
findings  of  fact  of  said  Commission  as  set  forth  in  its  report  shall  be  prima  facie  evi- 
dence of  the  matters  therein  stated,  and  if  either  party  shall  demand  a  jury  or  shall 
omit  to  waive  a  jury  the  court  shall,  by  its  order,  direct  the  marshal  forthwith  to 
summon  a  jury  to  try  the  cause;  but  if  all  the  parties  shall  waive  a  jury  in  writing, 
then  the  court  shall  try  the  issues  in  said  cause  and  render  its  judgment  thereon. 

"  If  the  subject  in  dispute  shall  be  of  the  value  of  two  thousand  dollars  or  more 
either  party  may  appeal  to  the  Supreme  Court  of  the  United  States  under  the  same 
regulations  now  provided  by  law  in  respect  to  security  for  such  appeal;  but  such 
appeal  must  be  taken  within  twenty  days  from  the  day  of  the  rendition  of  the  judgment 
of  said  circuit  court. 

''If  the  judgment  of  the  circuit  court  shall  be  in  favor  of  the  party  complaining, 
he  or  they  shall  be  entitled  to  recover  a  reasonable  counsel  or  attorney's  fee,  to  be 
fixed  by  the  court,  which  shall  be  collected  as  part  of  the  costs  in  the  case. 

**  For  the  purposes  of  this  act,  excepting  its  penal  provisions,  the  circuit  courts  of 
the  United  States  shall  be  deemed  to  be  always  in  session."    {25  8taU  L.  859.] 

It  was  amended  a  second  time  by  the  Hepburn  Act  of  June  29,  1906,  ch.  3591,  §  5, 
to  read  as  follows: 

''Sec.  16.  That  if,  after  hearing  on  a  complaint  made  as  provided  in  section  13 
of  this  Act,  the  Commission  shall  determine  that  any  party  complainant  is  entitled 
to  an  award  of  damages  under  the  provisions  of  tms  Act  for  a  violation  thereof, 
the  Commission  shall  make  an  order  directing  the  carrier  to  pay  to  the  com- 
plainant the  sum  to  which  he  is  entitled  on  or  before  a  day  named.  If  a  carrier  does 
not  comply  with  an  order  for  the  payment  of  money  within  the  time  limit  in  such 
order,  the  complainant,  or  any  person  for  whose  bcoiefit  such  order  was  made,  may  file 
in  the  circuit  court  of  the  United  States  for  the  district  in  which  he  resides  or  in 
which  is  located  the  principal  operating  office  of  the  carrier,  or  through  which  the  road 
of  the  carrier  runs,  a  petition  setting  forth  briefiy  the  causes  for  which  he  claims 
damages,  and  the  order  of  the  Commission  in  the  premises.  Such  suit  shall  proceed 
in  all  respects  like  other  civil  suits  for  damages,  except  that  on  the  trial  of  such  suit 
the  findings  and  order  of  the  Commission  shall  be  prima  facie  evidence  of  the  facts 
therein  stated,  and  except  that  the  petitioner  shaU  not  be  liable  for  costs  in  the 
circuit  court  nor  for  costs  at  any  subsequent  stage  of  the  jprooeedines  unless  they 
accrue  upon  his  appeal.  If  the  petitioner  shall  finally  prevail  he  shall  be  allowed  a 
reasonable  attorney's  fee,  to  be  taxed  and  collected  as  a  part  of  the  costs  of  the  suit. 
All  complaints  for  the  recovery  of  damages  shall  be  filed  with  the  Commission  within 
two  years  from  the  time  the  cause  of  action  accrues,  and  not  after,  and  a  petition  for 
the  enforcement  of  an  order  for  the  payment  of  money  shall  be  filed  in  the  circuit  court 
within  one  year  from  the  date  of  the  order,  and  not  after:  Provided,  That  claims 
accrued  prior  to  the  passage  of  this  Act  may  be  presented  within  one  year.  In  such 
suits  all  parties  in  whose  favor  the  Commission  may  have  made  an  award  for  damages 
by  a  single  order  may  be  joined  as  plaintiffs,  and  all  of  the  carriers  parties  to  such 
order  awarding  such  damages  may  be  joined  as  defendants,  and  such  suit  may  be 
maintained  by  such  joint  plaintiffs  and  against  such  joint  defendants  in  any  district 
where  any  one  of  such  joint  plaintiffs  could  maintain  such  suit  against  any  one  of 
such  joint  defendants;  and  service  of  process  against  any  one  of  such  defendants  as 
may  not  be  found  in  the  district  where  the  suit  is  brought  may  be  made  in  any  dis- 
trict where  such  defendant  carrier  has  its  principal  operating  office.  In  case  of  such 
joint  suit  the  recovery,  if  any,  may  be  by  judgment  in  favor  of  any  one  of  such  plain- 
tiffs, against  the  defendant  found  to  be  liable  to  such  plaintiff.     Every  order  of  the 
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Commission  shall  be  forthwith  served  by  mailing  to  any  one  of  the  principal  officers 
or  agents  of  the  carrier  at  his  usual  place  of  business  a  copy  thereof;  and  the  r^stry 
mail  receipt  shall  be  prima  facie  evidence  of  the  receipt  of  such  order  by  the  carrier 
in  due  course  of  mail.    The  Commission  shall  be  authorized  to  tospend  or  modify  its 
orders  upon  such  notice  and  in  such  manner  as  it  shall  deem  proper.    It  shall  be  the 
dul^  of  every  common  carrier,  its  agents  and  employees,  to  observe  and  comply  with 
such  orders  so  long  as  the  same  shall  remain  in  enect.    Any  carrier,  any  officer,  repre- 
sentative, or  agent  of  a  carrier,  or  any  receiver,  trustee,  lessee,  or  agent  of  either  of 
them,  who  knowingly  fails  or  neglects  to  obey  any  order  made  under  the  provisions 
of  section  15  of  this  Act,  shall  forfeit  to  the  United  States  the  stmi  of  five  thousand 
dollars  for  each  offense.    Every  distinct  violation  shall  be  a  separate  offense,  and  in 
case  of  a  continuing  violation  eadi  day  shflJl  be  deemed  a  separate  offense.    The  for- 
feiture provided  for  in  this  Act  shall  be  payable  into  tiie  Treasury  of  the  United  States, 
and  shall  be  recoverable  in  a  civil  suit  in  the  name  of  the  United  States,  brought  in 
the  district  where  the  carrier  has  its  principal  operating  office,  or  in  any  district 
through  which  the  road  of  the  carrier  runs.    It  shall  be  &e  duty  of  the  various  dis- 
trict attorneys,  under  the  direction  of  the  Attorney-General  of  uie  United  States,  to 
prosecute  for  the  recovery  of  forfeitures.    The  costs  and  erpenses  of  such  prosecution 
shall  be  paid  out  of  the  appropriation  for  the  expenses  of^  the  courts  of  uie  United 
States.    The  Commission  may,  with  the  consent  of  tne  Attorney-General,  employ  special 
counsel  in  any  proceeding  under  this  Act,  paying  the  expenses  of  such  employment  out 
of  its  own  appropriation.     If  any  carrier  fails  or  neglects  to  obey  any  order  of  the 
Commission,  other  than  for  the  payment  of  money,  while  the  same  is  in  effect,  any 
party  injured  thereby,  or  the  Commission  in  its  own  name,  may  appl^  to  the  circuit 
court  in  the  district  where  such  carrier  has  its  principal  operatmg  office,  or  in  which 
the  violation  or  disobedience  of  such  order  shaU  happen,  for  an  enforcement  of  sucli 
order.    Such  application  shall  be  by  petition,  which  shall  state  the  substance  of  the 
order  and  the  resjpect  in  which  the  carrier  has  failed  of  obedience,  and  shall  be  served 
upon  the  carrier  m  such  manner  as  the  court  may  direct,  and  the  court  shall  prosecute 
such  in<|uiries  and  make  such  investigations,  tnrough  such  means  as  it  shall  deem 
needful  m  the  ascertainment  of  the  f ac&  at  issue  or  whidi  may  arise  upon  the  hearing 
of  such  petition.    If,  upon  such  hearing  as  the  court  may  determine  to  be  necessary, 
it  appears  that  the  order  was  regularly  made  and  duly  served,  and  that  the  carrier  la 
in  disobedience  of  the  same,  the  court  shall  enforce  obedience  to  such  order  by  a  writ 
of  injunction,  or  other  proper  process,  mandatory  or  otiierwise,  to  restrain  such  carrier, 
its  officers,  agents,  or  representatives,  from  further  disobedience  of  such  order,  or  to 
enjoin  upon  it,  or  them,  obedience  to  the  same;  and  in  the  enforcement  of  such  process 
the  court  shall  have  those  powers  ordinarily  exercised  by  it  in  compelling  obedience  to 
its  writs  of  injunction  and  mandamus.    From  any  action  upon  such  petition  an  appeal 
shall  lie  by  either  party  to  the  Supreme  Court  of  the  United  States,  and  in  such  court 
the  case  shall  have  priority  in  hearing  and  determination  over  all  other  causes  except 
criminal  causes,  but  such  appeal  shall  not  vacate  or  suspend  the  order  appealed  from. 
The  venue  of  suits  brought  m  any  of  the  circuit  courts  of  the  United  States  against 
the  Commission  to  enjoin,  set  aside,  annul,  or  suspend  any  order  or  requirement  of  the 
Commission  shall  be  in  the  district  where  the  carrier  against  whom  such  order  or 
requirement  may  have  been  made  has  its  principal  operating  office,  and  may  be  brought 
at  any  time  after  such  order  is  promulgated.    And  if  the  order  or  requirement  has  been 
made  against  two  or  more  carriers  then  in  the  district  where  any  one  of  said  carriers 
has  its  principal  operating  office,  and  if  the  carrier  has  its  principal  operating  office  in 
the  District  of  Columbia  then  the  venue  shall  be  in  the  district  where  said  carrier  has 
its  principal  office;  and  jurisdiction  to  hear  and  determine  such  suits  is  hereby  vested 
in  such  courts.    The  provisions  of  'An  Act  to  expedite  the  hearing  and  determination 
of  suits  in  equity,  and  so  forth,'  approved  February  eleventh,  nineteen  hundred'  and 
three,  shall  be,  and  are  hereby,  made  applicable  to  all  such  suits,  including  the  hearing 
on  an  application  for  a  preliminary  injunction,  and  are  also  made  applicable  to  any 
proceeding  in  equity  to  enforce  any  order  or  requirement  of  the  Commission,  or  any  of 
the  provisions  of  the  Act  to  regulate  commerce  approved  February  fourth,  eighteen  hun- 
dred and  eighty-seven,  and  all  Acts  amendatory  thereof  or  supplemental  thereto.     It 
shall  be  the  duty  of  the  Attorney-General  in  every  such  case  to  file  the  certificate  pro- 
vided for  in  said  expediting  Act  of  February  eleventh,  nineteen  hundred  and  three,  as 
necessary  to  the  application  of  the  provisions  thereof,  and  upon  appeal  as  therein 
authorized  to  the  Supreme  Court  of  the  United  States,  the  case  shall  have  in  such  court 
priority  in  hearing  and  determination  over  all  other  causes  except  criminal  causes: 
Providsdf  That  no  injunction,  interlocutory  order  or  decree  suspending  or  restraining 
the  enforcement  of  an  order  of  the  Commission  shall  be  granted  except  on  hearing  after 
not  less  than  five  days'  notice  to  the  Commission.    An  appeal  may  oe  taken,  from  any 
interlocutory  order  or  decree  granting  or  continuing  an  injunction  in  any  suit,  but 
shall  lie  only  to  the  Supreme  Court  of  the  United  States:  Provided  fvrther,  That  the 
appeal  must  be  taken  within  thirty  days  from  the  entry  of  such  order  or  decree  and  it 
shall  take  precedence  in  the  appellate  court  over  all  other  causes,  except  causes  of  like 
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character  and  criminal  causes.  The  copies  of  schedules  and  tariffs  of  rates,  fares,  and 
charges,  and  of  all  contracts,  agreements,  or  arrangements  between  common  carriers 
filed  with  the  Commission  as  herein  provided,  and  the  statistics,  tables,  and  figures 
contained  in  the  annual  reports  of  carriers  made  to  the  Commission,  as  requirwl  by 
the  provisions  of  this  Act,  shall  be  preserved  as  public  records  in  the  custody  of  the 
secretary  of  the  Commission,  and  shall  be  received  as  prima  facie  evidence  of  what 
they  purport  to  be  for  the  purpose  of  investigations  by  the  Commission  and  in  all 
judicial  proceedings;  and  copies  of  or  extracts  from  any  of  said  schedules,  tariffs,  con- 
tracts, agreements,  arrangements,  or  reports  made  ]>ublic  records  as  aforesaid,  certified 
by  the  secretary  under  its  seal,  shall  oe  received  in  evidence  with  like  effect  as  the 
originala."    W  8fat.  L,  590.1 

See  sections  10  and  11  of  said  amending  Act  of  June  29,  1906,  ch.  3591,  infra,  pp.  568, 
569. 

Sec.  16a.  [Behearings  —  applications  —  effect  —  proceedings  —  deci- 
sions.] That  after  a  decision,  order,  or  requirement  has  been  made  by  the 
Commission  in  any  proceeding  any  party  thereto  may  at  any  tim$  make 
application  for  rehearing  of  the  same,  or  any  matter  determined  therein, 
and  it  shall  be  lawful  for  the  Commission  in  its  discretion  to  grant  such  a 
rehearing  if  suflScient  reason  therefor  be  made  to  appear.  Applications  for 
rehearing  shall  be  governed  by  such  general  rules  as  the  Commission  may 
establish.  No  such  application  shall  excuse  any  carrier  from  complying  with 
or  obeying  any  decision,  order,  or  requirement  of  the  Commission,  or  operate 
in  any  manner  to  stay  or  postpone  the  enforcement  thereof,  without  the 
special  order  of  the  Commission.  In  case  a  rehearing  is  granted  the  pro- 
ceedings thereupon  shall  conform  as  nearly  as  may  be  to  the  proceedings 
in  an  original  hearing,  except  as  the  Commission  may  otherwise  direct; 
and  if,  in  its  judgment,  after  such  rehearing  and  the  consideration  of  all 
facts,  including  those  arising  since  the  former  hearing,  it  shall  appear 
that  the  original  decision,  order,  or  requirement  is  in  any  respect  unjust 
or  unwarranted,  the  Commission  may  reverse,  change,  or  modify  the  same 
accordingly.  Any  decision,  order,  or  requirement  made  after  such  rehear- 
ing, reversing,  changing,  or  modifying  the  original  determination  shall  be 
subject  to  the  same  provisions  as  an  original  order.    [34  Stat.  L,  592,] 

This  was  added  as  a  new  section,  to  foUow  section  16  of  the  original  Act,  by  the  Hep- 
bum  Act  of  June  29,  1906,  ch.  3591,  |  6.  See  sections  10  and  11  of  said  Act  infra, 
pp.  568,  569. 

Sec.  17.  [Proceedings  of  commission  —  rules  —  quorum  —  appearances 
—  records  —  seal  —  oaths  and  subpoenas.]  That  the  Commission  may 
conduct  its  proceedings  in  such  manner  as  will  best  conduce  to  the  proper 
dispatch  of  business  and  to  the  ends  of  justice.  A  majority  of  the  Com- 
mission shall  constitute  a  quorum  for  the  transaction  of  business,  but  no 
Commissioner  shall  participate  in  any  hearing  or  proceeding  in  which  he 
has  any  pecuniary  interest.  Said  Commission  may,  from  time  to  time, 
make  or  amend  such  general  rules  or  orders  as  may  be  requisite  for  the 
order  and  regulation  of  proceedings  before  it,  including  forms  of  notices 
and  the  service  thereof,  which  shall  conform,  as  nearly  as  may  be,  to  those 
in  use  in  the  courts  of  the  United  States.  Any  party  may  appear  before 
said  Commission  and  be  heard,  in  person  or  by  attorney,  •  Every  vote  and 
official  act  of  the  Commission  shall  be  entered  of  record,  and  its  proceedings 
shall  be  public  upon  the  request  of  either  party  interested.  Said  Commis- 
sion shall  have  an  official  seal,  which  shall  be  judicially  noticed.    Either  of 
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the  members  of  the  Commission  may  administer  oaths  and  affirmations  and 
sign  subpoenas.    [24  Stat.  L.  384,  as  amended  hy  25  Stat.  L.  861.] 

This  section  was  amended  by  an  Act  of  March  2,  1889,  ch.  382,  |  6,  by  re-enacting 
the  section  aa  originally  enacted  and  adding  at  the  end  thereof  the  words  ^  and  sign 
subpoenas.'* 


Sec.  18.  [Salaries  of  Ck)mmi88ioner8,  secretary,  and  employees  —  oflSoee 
—  witness  fees  —  expenses.]  That  each  Commissioner  shall  receive  an 
annual  salary  of  seven  thousand  five  hundred  dollars,  payable  in  the  same 
manner  as  the  judges  of  the  courts  of  the  United  States.  The  Commission 
shall  appoint  a  secretary,  who  shall  receive  an  annual  salary  of  three  thou- 
sand five  hundred  dollars,  payable  in  like  manner.  The  Commission  shall 
have  authority  to  employ  and  fix  the  compensation  of  such  other  employees 
as  it  may  find  necessary  to  the  proper  performance  of  its  duties.  Until 
otherwise  provided  by  law,  the  Commission  may  hire  suitable  offices  for  its 
use,  and  shall  have  authority  to  procure  all  necessary  office  supplies.  Wit- 
nesses summoned  before  the  Commission  shall  be  paid  the  same  fees  and 
mileage  that  are  paid  witnesses  in  the  courts  of  the  United  States.  AU 
of  the  expenses  of  the  Commission,  including  all  necessary  expenses  for 
transportation  incurred  by  the  Commissioners,  or  by  their  employes  under 
their  orders,  in  making  any  investigation,  or  upon  official  business  in  any 
other  places  than  in  the  City  of  Washington,  shall  be  allowed  and  paid 
on  the  presentation  of  itemized  vouchers  therefor  approved  by  the  chair- 
man of  the  Commission.    [24  Stat.  L.  386,  as  amended  hy  25  Stat.  L.  661.] 

This  section  was  amended  by  striking  out  from  the  section  as  originally  enacted, 
after  the  words  "  proper  performance  of  its  duties  "  the  further  provision  "  subject  to 
the  approval  of  the  Secretary  of  the  Interior.  The  Oommisaion  shall  be  furnished  by 
the  Secretary  of  the  Interior  with  suitable  offices  and  all  necessary  office  supplies,"  and 
inserting  in  lieu  thereof  the  words  given  in  the  text,  making  Uie  section  read  as  here 
given,  by  an  Act  of  March  2,  1889,  ch.  382,  |  7. 

The  salaries  of  the  Commissioners  was  increased  by  the  new  section  24  of  this  Act, 
infra,  p.  544,  added  by  the  Act  of  June  29,  1906,  ch.  3591,  §  8. 

The  salaries  of  district  judges  were  required  to  be  paid  monthly  by  the  Judicial  Code 
of  March  3,  1911,  ch.  1,  |  2,  36  Stat  L.  1087.    See  JuDiaART. 

The  fees  of  witnesses  in  the  United  States  courts  were  fixed  by  R.  S.  sec.  848.  See 
WiTincssES. 

As  to  the  annual  report  of  the  Commission,  see  the  Act  of  Oct.  2,  1888,  ch.  1069, 
S  1,  tn/ra,  p.  544. 

As  to  the  auditing  of  the  accounts  of  the  Commission,  see  the  Act  of  March  2,  1889, 
ch.  411,  §  1,  infra,  p.  544. 


Telegrams  sent  by  Commission. —  Sub- 
stantial compliance  with  the  requirements 
of  the  Comptroller  of  the  Treasury  that 
the  original  tel^rams  relating  to  the 
business  of  the  Interstate  Commerce  Com- 
mission, or  copies  thereof,  or  certificates 
that  such  telegrams  are  of  a  confidential 
nature,  shall  accompany  telegraph  vouch- 
ers for  which  credit  is  asked,  is  made 
by  an  order  of  the  commission,  filed  by 


the  secretary  with  his  accounts,  which 
directs  him  to  disregard  such  require- 
ments as  to  copies  of  telegrams,  and  de- 
clares that  such  messages  are  so  far  con- 
fidential as  to  justify  the  refusal  to  dis- 
close their  contents,  and  that  the  require- 
ment for  their  production  is  unreasonable 
and  against  public  interest.  U.  S.  r. 
Moseley,  (1902)  187  U.  S.  322,  23  S.  Ct. 
90,  47  U.  S.  (L,  ed.)   198. 


Sec.  19.  [Office  and  sessions.]  That  the  principal  oflBee  of  the  Commis- 
sion shall  be  in  the  city  of  Washington,  where  its  general  sessions  shall  be 
held ;  but  whenever  the  convenience  of  the  public  or  of  the  parties  may  be 
promoted  or  delay  or  expense  prevented  thereby,  the  Commission  may 
hold  special  sessions  in  any  part  of  the  United  States.    It  may,  by  one  or 
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more  of  the  Commissioners,  prosecute  any  inquiry  necessary  to  its  duties, 
in  any  part  of  the  United  States,  into  any  matter  or  question  of  fact  per- 
taining to  the  business  of  any  common  carrier  subject  to  the  provisions  of 
this  act.    [24  Stat  L.  386.] 

Sec.  19a.  [A]  [InveBtigation  by  Commission — physical  valuation  of 
property  of  earners  —  classiflcation.]  That  the  commission  shall,  as  herein- 
after provided,  investigate,  ascertain,  and  report  the  value  of  all  the  prop- 
erty owned  or  used  by  every  common  carrier  subject  to  the  provisions  of 
this  Act.  To  enable  the  commission  to  make  such  investigation  and  report, 
it  is  authorized  to  employ  such  experts  and  other  assistants  as  may  be 
necessary.  The  commission  may  appoint  examiners  who  shall  have  power  to 
administer  oaths,  examine  witnesses,  and  t€ike  testimony.  The  commission 
shall  make  an  inventory  which  shall  list  the  property  of  every  common 
carrier  subject  to  the  provisions  of  this  Act  in  detail,  and  show  the  value 
thereof  as  hereinafter  provided,  and  shall  classify  the  physical  property,  as 
nearly  as  practicable,  in  conformity  with  the  classification  of  expenditures 
for  road  and  equipment,  as  prescribed  by  the  Interstate  Commerce 
Commission.    [37  Stat  L.  701J\ 

This  section,  consisting  of  the  foregoing  paragraph  and  the  following  fifteen  para* 
graphs  of  the  text,  was  ^ded  to  the  Interstate  uommerce  Act,  by  an  Act  of  March  1, 
1913,  ch.  92,  and  was  to  be  known  as  "  section  nineteen-a."  See  the  notes  at  the  end 
of  this  section,  tn/ra,  p.  499.  This  is  known  as  the  "  Physical  Valuation  of  Property 
Act." 

[Seo.  19a  continued.  [B]  Cost  of  property  used  for  common  carrier  pur- 
poses —  otiier  property.]  First.  In  such  investigation  said  commission  shall 
ascertain  and  report  in  detail  as  to  each  piece  of  property  owned  or  used 
by  said  common  carrier  for  its  purposes  as  a  common  carrier,  the  original 
cost  to  date,  the  cost  of  reproduction  new,  the  cost  of  reproduction  less 
depreciation,  and  an  analysis  of  the  methods  by  which  these  several  costs 
are  obtained,  and  the  reason  for  their  differences,  if  any.  The  commission 
shall  in  like  manner  ascertain  and  report  separately  other  values,  and 
elements  of  value,  if  any,  of  the  property  of  such  common  carrier,  and  an 
analysis  of  the  methods  of  valuation  employed,  and  of  the  reasons  for  any 
differences  between  any  such  value,  and  each  of  the  foregoing  cost  values. 
[37  Stat  L.  701.] 

[Sec.  19a  continued.  [C]  Value  of  real  property.]  Second.  Such  investi- 
gation and  report  shall  state  in  detail  and  separately  from  improvements  the 
original  cost  of  all  lands,  rights  of  way,  and  terminals  owned  or  used  for 
the  purposes  of  a  common  carrier,  and  ascertained  as  of  the  tim^  of  dedica- 
tion to  public  use,  and  the  present  value  of  the  same,  and  separately  the 
original  and  present  cost  of  condemnation  and  damages  or  of  purchase  in 
excess  of  such  original  cost  or  present  value.    [37  Stat.  L.  701.] 

[Sec.  19a  continued,  [D]  Property  held  for  other  than  common  carrier 
purposes -^  cost  and  value.]  Third.  Such  investigation  and  report  shall 
show  separately  the  property  held  for  purposes  other  than  those  of  a  com- 
mon carrier,  and  the  original  cost  and  present  value  of  the  same,  together 
with  an  anidysis  of  the  methods  of  valuation  employed.    [37  Stat.  L.  701.] 
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[Sec.  19a  continued.  [E]  Corporate  organixation  —  stocks,  bonds,  etc.— 
eamings  and  expenditures.]  Fourth.  In  ascertaining  the  original  cost  to 
date  of  the  property  of  such  common  carrier  the  commission,  in  addition 
to  such  other  elements  as  it  may  deem  necessary,  shall  investigate  and 
report  upon  the  history  and  organization  of  the  present  and  of  any  previous 
corporation  operating  such  property;  upon  any  increases  or  decreases  of 
stocks,  bonds,  or  other  securities,  in  any  reorganization;  upon  moneys 
received  by  any  such  corporation  by  reason  of  any  issues  of  stocks,  bonds, 
or  other  securities;  upon  the  syndicating,  banking,  and  other  financial 
arrangements  under  which  such  issues  were  made  and  the  expense  thereof; 
and  upon  the  net  and  gross  earnings  of  such  corporations;  and  shall  also 
ascertain  and  report  in  such  detail  as  may  be  determined  by  the  commis- 
sion upon  the  expenditure  of  all  moneys  and  the  purposes  for  which  the. 
same  were  expended.    [37  Stat.  L.  701.] 

[Sec.  19a  continued.  [F]  Amount  and  valne  of  grants,  etc.,  made  to  or 
concessions  made  by  carriers.]  Fifth.  The  commission  shall  ascertain  and 
report  the  amount  and  value  of  any  aid,  gift,  grant  of  right  of  way,  or 
donation,  made  to  any  such  common  carrier,  or  to  any  previous  corpora- 
tion operating  such  property,  by  the  Government  of  the  United  States  or 
by  any  State,  county,  or  municipal  government,  or  by  individuals,  associa- 
tions, or  corporations ;  and  it  shall  also  ascertain  and  report  the  grants  of 
land  to  any  such  common  carrier,  or  any  previous  corporation  operating 
such  property,  by  the  Government  of  the  United  States,  or  by  any  State, 
county,  or  municipal  government,  and  the  amount  of  money  derived  from 
the  sale  of  any  portion  of  such  grants  and  the  value  of  the  unsold  portion 
thereof  at  the  time  acquired  and  at  the  present  time,  also,  the  amount  and 
value  of  any  concession  and  allowance  made  by  such  common  carrier  to  the 
Government  of  the  United  States,  or  to  any  State,  county,  or  municipal 
government  in  consideration  of  saeh  aid,  gift,  grant,  or  donation.  [37  Stat. 
L.  701.] 

[Sec.  19a  continmd.  [O]  Methods  of  p]!V>cediin.]  Bxcept  as  herein  other- 
wise provided,  the  commission  shall  have  power  to  prescribe  the  method  of 
procedure  to  be  followed  in  the  conduct  of  the  investigation,  the  form  in 
which  the  results  of  the  valuation  shall  be  submitted,  and  the  dassification 
of  the  elements  that  constitute  the  ascertained  value,  and  such  investigation 
shall  show  the  value  of  the  property  of  every  common  carrier  as  a  whole  and 
separately  the  value  of  its  property  in  each  of  the  several  States  and  Terri- 
tories and  the  District  of  Columbia,  classified  and  in  detail  as  herein 
required,    [37  Stat.  L.  702.] 

[Sec.  19a  cotitin  ued.  [H]  TbM  of  commencing  investagition — prosecn- 
tion — repori  thereof .]  Such  investigation  shall  be  commenced  within  siitj 
days  after  the  approval  of  tliis  Act  and  shall  be  prosecuted  with  diligence 
and  ihorouehness,  and  the  result  thereof  reported  to  Congress  at  the  begin- 
ning of  each  regular  session  thereafter  until  completed.    [37  Stat.L.  702.] 

; Sec.  l?a  co-,  f  .%  U'sd.  [T\  Dociunents,  etc.,  to  aid  investigation  —  access 
of  agents  to  fffoperty — roles,  etc — public  inspection  of  records,  etc.] 


INTERSTATE  COMMERCE  497 

Every  common  carrier  subject  to  the  provisions  of  this  Act  shall  furnish 
to  the  commission  or  its  agents  from  time  to  time  and  as  the  commission 
may  require  maps,  profiles,  contracts,  reports  of  engineers,  and  any  other 
documents,  records,  and  papers,  or  copies  of  any  or  all  of  the  same,  in  aid  of 
such  investigation  and  determination  of  the  value  of  the  property  of  said 
common  carrier,  and  shall  grant  to  all  agents  of  the  commission  free  access 
to  its  right  of  way,  its  property,  and  iiis  accounts,  records,  and  memoranda 
whenever  and  wherever  requested  by  any  such  duly  authorized  agent,  and 
every  common  carrier  is  hereby  directed  and  required  to  cooperate  with  and 
aid  the  commission  in  the  work  of  the  valuation  of  its  property  in  such 
further  particulars  and  to  such  extent  as  the  commission  may  require 
and  direct,  and  all  rules  and  regulations  made  by  the  commission  for  the 
purpose  of  administering  the  provisions  of  this  section  and  section  twenty 
of  this  Act  shall  have  the  full  force  and  effect  of  law.  Unless  otherwise 
ordered  by  the  commission,  with  the  reasons  therefor,  the  records  and  data 
of  the  commission  shall  be  open  to  the  inspection  and  examination  of  the 
public.    [37  Siai.  L.  702,] 

The  section  20  mentioned  in  the  text  is  section  20  of  the  Act  of  Eeb.  4,  1887,  ch.  104^ 
given  as  amended  infra,  p.  499. 

« 

[Sec.  19a  continued,  [J]  Extensions  and  improvements  —  valuation  and 
report.]  Upon  the  completion  of  the  valuation  herein  provided  for  the  com- 
mission shall  thereafter  in  like  manner  keep  itself  informed  of  all  extensions 
and  improvements  or  other  changes  in  the  condition  and  value  of  the  prop- 
erty of  all  common  carriers,  and  shall  ascertain  the  value  thereof,  and  shall 
from  time  to  time,  revise  and  correct  its  valuations,  showing  such  revision 
and  correction  classified  and  as  a  whole  and  separately  in  each  of  the  several 
States  and  Territories  and  the  District  of  Columbia,  which  valuations,  both 
original  and  corrected,  shall  be  tentative  valuations  and  shall  be  reported 
to  Congress  at  the  beginning  of  each  regular  session.    [37  Stat.  L.  702.] 

[Seo.  19a  continued,  [E]  Reports  and  information  by  carriers.]  To 
enable  the  commission  to  make  such  changes  and  corrections  in  its  valuations 
of  each  class  of  property,  every  common  carrier  subject  to  the  provisions  of 
this  Act  shall  make  such  reports  and  furnish  such  information  as  the  com- 
mission may  require.    [37  Stat,  L.  702.] 

[Sec.  19a  continued,  [L]  Notice  of  completion  of  tentative  valuation  — 
finality  of  report — protests.]  Whenever  the  commission  shall  have  com- 
pleted the  tentative  valuation  of  the  property  of  any  common  carrier,  as 
herein  directed,  and  before  such  valuation  shall  become  final,  the  commis- 
sion shall  give  notice  by  registered  letter  to  the  said  carrier,  the  Attorney 
General  of  the  United  States,  the  governor  of  any  State  in  which  the  prop- 
erty so  valued  is  located,  and  to  such  additional  parties  as  the  commission 
may  prescribe,  stating  the  valuation  placed  upon  the  several  classes  of 
property  of  said  carrier,  and  shall  allow  thirty  days  in  which  to  file  a  pro- 
test of  the  same  with  the  commission.  If  no  protest  is  filed  within  thirty 
days,  said  valuation  shall  become  final  as  of  the  date  thereof.    [37  Stat.  L. 

702.] 

4  F.  S.  A.— 17 
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[Sec.  19a  coniiniLed,  [M]  Protesta —  hearinffs  —  changes  in  valuation, 
etc. — final  valnation^  etc.]  If  notice  of  protest  is  filed  the  commission  shall 
fix  a  time  for  hearing  the  same,  and  shall  proceed  as  promptly  as  may  be 
to  hear  and  consider  any  matter  relative  and  material  thereto  which  may  be 
presented  in  support  of  any  such  protest  so  filed  as  aforesaid.  If  after 
hearing  any  protest  of  such  tentative  valuation  under  the  provisions  of  this 
Act  the  commission  shall  be  of  the  opinion  that  its  valuation  should  not 
become  final,  it  shall  make  such  changes  as  may  be  necessary,  and  shall 
issue  an  order  making  such  corrected  tentative  valuation  final  as  of  the  date 
thereof.  All  final  valuations  by  the  commission  and  the  classification 
thereof  shall  be  published  and  shall  be  prima  facie  evidence  of  the  value 
of  the  property  in  all  proceedings  under  the  Act  to  regulate  commerce  as 
of  the  date  of  the  fixing  thereof,  and  in  all  judicial  proceedings  for  the 
enforcement  of  the  Act  approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  commonly  known  as  **  the  Act  to  regulate  commerce,'*  and 
the  various  Acts  amendatory  thereof,  and  in  all  judicial  proceedings  brought 
to  enjoin,  set  aside,  annul,  or  suspend,  in  whole  or  in  part,  any  order  of  the 
Interstate  Commerce  Commission.    [37  8iat  L.  703.] 

[Seo.  19a  continued.  [N]  Evidence— effect^-mbdiflcation^  etc.,  of  order 
—  judgment  on  original  order.]  If  upon  the  trial  of  any  action  involving  a 
final  value  fixed  by  the  commission,  evidence  shall  be  introduced  regarding 
such  value  which  is  found  by  the  court  to  be  different  from  that  offered 
upon  the  hearing  before  the  commission,  or  additional  thereto  and  substan- 
tially affecting  said  value,  the  court,  before  proceeding  to  render  judgment 
shall  transmit  a  copy  of  such  evidence  to  the  commission,  and  shall  stay 
further  proceedings  in  said  action  for  sucli  time  as  the  court  shall  determine 
from  the  date  of  such  transmission.  Upon  the  receipt  of  such  evidence  the 
commission  shall  consider  the  same  and  may  fix  a  final  value  different  from 
the  one  fixed  in  the  first  instance,  and  may  alter,  modify,  amend  or  rescind 
any  order  which  it  has  made  involving  said  final  value,  and  shall  report  its 
action  thereon  to  said  court  within  the  time  fixed  by  the  court.  If  the  com* 
mission  shall  alter,  modify,  or  amend  its  order,  such  altered,  modified,  or 
amended  order  shall  take  the  place  of  the  original  order  complained  of  and 
judgment  shall  be  rendered  thereon  as  though  made  by  the  conunission  in 
the  first  instance.  If  the  original  order  shall  not  be  rescinded  or  changed 
by  the  commission,  judgment  shall  be  rendered  upon  such  original  order. 
[37  Stat  L.  703.] 

[Sec.  19a  continued,  [0]  Application  of  section  to  receivers  and  operat- 
ing trustees  —  penalty.]  The  provisions  of  this  section  shall  apply  to 
receivers  of  carriers  and  operating  trustees.  In  case  of  failure  or  refusal  on 
the  part  of  any  carrier,  receiver,  or  trustee  to  comply  with  all  the  require- 
ments of  this  section  and  in  the  manner  prescribed  by  the  commission  such 
carrier,  receiver,  or  trustee  shall  forfeit  to  the  United  States  the  sum  of  five 
hundred  dollars  for  each  such  offense  and  for  each  and  every  day  of  the 
continuance  of  such  offense,  such  forfeitures  to  be  recoverable  in  the  same 
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manner  as  other  forfeitures  provided  for  in  section  sixteen  of  the  Act  to 

regulate  commerce.    [37  Stat,  L.  703.] 

The  Act  of  Feb.  4,  1887^  ch.  104,  {  16,  mentioned  in  this  paragraph  is  given  swpra, 
p.  475. 

[Seo.  19a  continued,  [P]  Compliance  with  section  —  jurisdiction  —  man- 
damns.]  That  the  district  courts  of  the  United  States  shall  have  jurisdic- 
tion, upon  the  application  of  the  Attorney  General  of  the  United  States  at 
the  request  of  the  commission,  alleging  a  failure  to  comply  with  or  a  viola- 
tion of  any  of  the  provisions  of  this  section  by  any  common  carrier,  to  issue 
a  writ  or  writs  of  mandamus  commanding  such  common  carrier  to  comply 
with  the  provisions  of  this  section.    [37  Stat,  L.  703.] 

This  section,  to  be  known  as  section  19-a,  was  added  to  the  Interstate  Conunerce  Act 
by  an  Act  of  March  1,  1913,  ch.  92,  entitled  "An  Act  To  amend  an  Act  entitled  'An  Act 
to  rebate  commerce,'  approved  February  fourth,  eighteen  hundred  and  eighty-seven, 
and  all  Acts  amendatory  thereof  by  providing  for  a  valuation  of  the  several  classes 
of  property  of  carriers  (Subject  thereto  and  securing  information  concerning  their 
stocks,  bonds,  and  other  securities,"  and  known  as  the  "Physical  Valuation  of  Prop- 
erty Act." 

Appropriations  to  carry  out  the  provisions  of  this  section  were  made  by  the  Deficien- 
cies Appropriation  Act  of  March  4,  1915,  ch.  147,  whidi  further  provided  as  follows: 
"A  complete  statement  showing  the  emplovments  under  this  and  all  other  appropria- 
tions heretofore  made  for  the  valuation  of  carriers  shall  be  made  to  Congress  at  its 
next  regular  session,  and  under  similar  appropriations  for  subsequent  fiscal  vears  at 
each  succeeding  regular  session  thereof.  Said  statmnents  shall  show,  under  each 
division  or  title  of  oi^ganization,  the  names  of  all  persons  employed  under  the  Interstate 
Commerce  Commission,  alphabetically  arranged,  the  State  from  which  each  is  appointed, 
rate  of  compensation  paid  to  each,  together  with  a  fuU  itemized  statement  showing 
how  the  moneys  appropriated  for  the  fiscal  years  nineteen  himdred  and  fourteen  and 
nineteen  himdred  and  fifteen  have  been  expended  under  said  commission."  [98  Stat,  L, 
IHO.^ 

Seo.  20.  [A]  [Annual  reports  of  carriers  and  railroad  owners — contents 
—  system  of  accounts.]  That  the  Commission  is  hereby  authorized  to 
require  annual  reports  from  all  common  carriers  subject  to  the  provisions 
of  this  Act,  and  from  the  owners  of  all  railroads  engaged  in  interstate 
commerce  as  defined  in  this  Act,  to  prescribe  the  manner  in  which  such 
reports  shall  be  made,  and  to  require  from  such  carriers  specific  answers 
to  all  questions  upon  which  the  Commission  may  need  informi^tion.  Such 
annual  reports  shall  show  in  detail  the  amount  of  capital  stock  issued,  the 
amounts  paid  therefor,  and  the  manner  of  payment  for  the  same;  the 
dividends  paid,  the  surplus  fund,  if  any,  and  the  number  of  stockholders ; 
the  funded  and  floating  debts  and  the  interest  paid  thereon ;  the  cost  and 
value  of  the  carrier's  property,  franchises,  and  equipments;  the  number  of 
employees  and  the  salaries  paid  each  class;  the  accidents  to  passengers, 
employees,  and  other  persons,  and  the  causes  thereof ;  the  amounts  expended 
for  improvements  each  year,  how  expended,  and  the  character  of  such 
improvements;  the  earnings  and  receipts  from  each  branch  of  business  and 
from  all  sources;  the  operating  and  other  expenses;  the  balances  of  profit 
and  loss ;  and  a  complete  exhibit  of  the  financial  operations  of  the  carrier 
each  year,  including  an  annual  balance  sheet.  Such  reports  shall  also  con- 
tain such  information  in  relation  to  rates  or  regulations  concerning  fares  or 
freights,  or  agreements,  arrangements,  or  contracts  affecting  the  same  as 
the  Commission  may  require;  and  the  Commission  may,  in  its  discretion, 
for  the  purpose  of  enabling  it  the  better  to  carry  out  the  purposes  of  this 
Act,  prescribe  a  period  of  time  within  which  all  common  carriers  subject 
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to  the  provisions  of  this  Act  shall  have,  as  near  as  may  be,  a  uniform 
system  of  accounts,  and  the  manner  in  which  such  accounts  shall  be  kept. 
[24  Stat.  L.  386,  as  amended  hy  34  Stat.  L.  593.] 

This  para^aph  is  here  given  as  amended  by  the  A<it  of  June  20,  1906,  ch.  3591,  I  7. 
See  the  notes  at  the  end  of  this  section,  infra,  p.  537. 


Constitutionality. —  Congress  has  au« 
thorized  the  commission  to  require  an- 
nual reports.  The  Act  itself  prescribes  in 
detail  what  those  reports  shall  contain. 
The  commission  is  permitted,  in  its  dis- 
cretion, to  require  a  imiform  system  of 
accounting,  and  to  prohibit  other  meth- 
ods of  accounting  than  those  which  the 
commission  may  prescribe.  In  other 
words.  Congress  has  laid  down  general 
rules  for  the  guidance  of  the  commis- 
sion, leaving  to  it  merely  the  carrying  out 
of  the  details  in  the  exercise  of  the  power 
BO  conferred.  This  is  not  a  delegation  of 
legislative  authority.  Interstate  Com- 
merce Commission  v.  Goodrich  Transit 
Co.,  (1912)  224  U.  S.  194,  32  S.  Ct.  436, 
66  U.  a  (L.  ed.)  729. 

The  provision  giving  the  Interstate 
Commerce  Commission  authority  to  regu- 
late the  method  of  keeping  accounts  by 
common  carriers  is  constitutionaL  Kan- 
sas City  Southern  R.  Co.  v.  U.  S.,  (1913) 
231  U.  S.  423,  34  S.  a.  125,  58  U.  S. 
(L.  ed.)  296. 

That  Congress  had  power  to  vest  in  the 
Interstate  Commerce  Commission  in  the 
manner  set  forth  in  this  section,  au- 
thority to  establish  a  uniform  system  of 
accounts,  and  to  require  annual  reports 
with  a  uniform  balance  sheet,  and  to 
determine  the  classification  and  form  of 
such  accounts,  we  have  no  doubt.  Kansas 
City  Southern  R.  Co.  v.  U.  S.,  (Com.  C. 
1913)  204  Fed.  641. 

Reason  for  requiring  reports  and  uni- 
form accounts. —  Congress  has  authorised 
the  commission  to  inquire  as  to  the  busi- 
ness which  the  carrier  does  and  to  re- 
quire the  keeping  of  uniform  accounts,  in 
order  that  the  commission  may  know 
just  how  the  business  is  carried  on  with 
a  view  to  regulating  that  which  is  con- 
fessedly within  its  power.  Interstate 
Commerce  Commission  v.  Goodrich  Tran- 
sit Co.,  (1912)  224  U.  S.  194,  32  S.  Ct. 
436,  66  U.  S.  (L.  ed.)  729. 


One  of  the  manifest  objects  of  Congress 
in  authorizing  the  supervision  and  stand- 
ardization of  carriers'  accounts,  was  to 
enable  the  commissioners  to  intelligently 
perform  their  duties  respecting  the  regu- 
lation of  carriers'  rates  for  the  services 
performed.  Kansas  City  Southern  Ry. 
Co.  V.  U.  S.,  (1913)  231  U.  S.  423,  34 
S.  Ct.  125,  58  U.  S.  (L.  ed.)  296. 

Only  interstate  commeroe  affected.-^ 
This  section  merely  authorizes  the  com- 
mission to  require  reports  from  common 
carriers  and  owners  of  railroads  engaged 
in  interstate  commerce.  U.  S.  v.  Union 
Stockyard,  etc.,  Co.,  (Com.  C.  1912)  192 
Fed.  330;  Railroad  Commission  v.  Texas, 
etc,  R.  Ck).,  (Tex.  Civ.  App.  1911)  140 
S.  W.  829;  Texas,  etc.,  R.  Co.  v.  Railroad 
Commission,  (1912)  106  Tex.  386,  160 
S.  W.  878. 

But  a  carrier  engaged  in  intrastate  and 
interstate  business  may  be  required  to 
keep  accounts  of  all  his  business  both 
intrastate  and  interstate.  Interstate 
Commerce  Commission  v.  Gk>odrich  Tran- 
sit Co.,  (1912)  224  U.  S.  194,  32  S.  Ct 
436,  66  U.  S.  (L.  ed.)  729. 

Report  by  "owner"  of  railroad. —  By 
the  amendment  the  commission  was  au- 
thorized, under  section  20,  to  require 
annual  reports,  not  only  "  from  all  com- 
mon carriers  subject  to  the  provisions  of 
this  act,  but  also  "  from  the  owners  of 
all  railroads  engaged  in  interstate  com- 
merce as  defined  in  this  act."  This  is  the 
only  section  of  the  Act  that  refers  to  the 
owners  of  the  railroad  as  distinguished 
from  the  common  carrier.  The  evident 
purpose  of  Congress  was  to  enable  the 
commission  to  obtain  certain  information 
which  the  lessee  operator  might  be  unable 
to  give,  but  which  the  owner  of  a  rail- 
road, either  operated  by  a  common  carrier 
engaged  in  interstate  commerce  as  de- 
fined in  the  Act  or  which  is  a  highway  of 
interstate  commerce,  could  furnish.  U.  S. 
V,  Union  Stockyard,  etc.,  Co.,  (Com.  C. 
1912)   192  Fed.  330. 


[Seo.  20  continued.  [B]  Contents  of  and  time  for  making  reports  — pen- 
alty —  monthly  and  special  reports.]  Said  detailed  reports  shall  contain 
all  the  required  statistics  for  the  period  of  twelve  months  ending  on  the  thir- 
tieth day  of  June  in  each  year,  or  on  the  thirty-first  day  of  December  in 
each  year  if  the  commission  by  order  substitute  that  period  for  the  year 
ending  June  thirtieth,  and  shall  be  made  out  under  oath  and  filed  with  the 
commission  at  its  office  in  Washington  within  three  months  after  the  close 
of  the  year  for  which  the  report  is  made,  unless  additional  time  be  granted 
in  any  case  by  the  commission ;  and  if  any  carrier,  person,  or  corporation 
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subject  to  the  provisions  of  this  Act  shall  fail  to  make  and  file  said  annual 
reports  within  the  time  above  specified,  or  within  the  time  extended  by  the 
commission,  for  making  and  filing  the  same,  or  shall  fail  to  make  specific 
answer  to  any  question  authorized  by  the  provisions  of  this  section  within 
thirty  days  from  the  time  it  is  lawfully  required  so  to  do,  such  party  shall 
forfeit  to  the  United  States  the  sum  of  one  hundred  dollars  for  each  and 
every  day  it  shall  continue  to  be  in  default  with  respect  thereto.  The  com- 
mission shall  also  have  authority  by  general  or  special  orders  to  require 
said  carriers,  or  any  of  them,  to  file  monthly  reports  of  earnings  and 
expenses,  and  to  file  periodical  or  special,  or  both  periodical  and  special 
reports  concerning  any  matters  about  which  the  commission  is  authorized  or 
required  by  this  or  any  other  law  to  inquire  or  to  keep  itself  informed  or 
which  it  is  required  to  enforce ;  and  such  periodical  or  special  reports  shall 
be  under  oath  whenever  the  commission  so  requires ;  and  if  any  such  car- 
rier shall  fail  to  make  and  file  any  such  periodical  or  special  report  within 
the  time  fixed  by  the  commission,  it  shall  be  subject  to  the  forfeitures  last 
above  provided.  [24  Siat.  L.  386,  as  amended  by  34  Stat.  L.  593,  36  Stat. 
L.  556.] 

The  provisions  here  given  axe  those  of  the  last  amending  Act  of  June  18,  1910,  ch. 
309,  i  14.    See  the  notes  at  the  end  of  this  section,  infra,  p.  537. 


Honest  mistake  or  omission  from  re- 
port.—  The  honest  or  inadvertent  omis- 
sion from  a  report  made  pursuant  to  an 
order  of  the  liiterstate  Commerce  Com- 
mission will  not  subject  the  carrier  to  the 
penalty  prescribed.  Oregon-Washington 
K,,  etc.,  Co.  t;.  U.  S.,  (C.  C.  A.  9th  Cir. 
1915)  222  Fed.  887,  138  C.  C.  A.  367, 
wherein  the  court  said:  "That  an  omis- 
sion honestly  and  inadvertently  made 
from  a  report  of  a  carrier,  filed  pursuant 
to  the  order,  should  not  be  held  to  sub- 

i'ect  the  carrier  to  the  penalty  prescribed 
ly  the  Act  of  Congress.  Undoubtedly  the 
courts  should,  and  no  doubt  always  will, 
scrutinize  any  and  all  such  omissions 
with  care  (and  in  jury  cases,  as  was  the 
present,  so  instruct  the  jury),  to  the  end 
that  there  be  no  evasion  of  the  require- 
ments; but  we  cannot  think  that  an 
honest  mistake  or  omission  fairly  comes 
within  the  provision  of  either  the  statute 
or  the  order  of  the  Commission." 

It  is  not  the  purpose  of  the  law  to 
punish  honest  mistakes,  made  in  a  gen- 
uinely doubtful  case.  The  statute  is  a 
penal  one  and  should  be  applied  only  to 
cases  coming  plainly  within  its  terms. 
While  the  reports  filed  must  be  truthful 
reports,  yet,  since  thev  must  be  made 
under  oath,  the  penalties  for  perjury 
would  seem  to  be  the  direct  and  sufficient 
sanction  relied  upon  by  the  law-making 
power  to  secure  their  correctness.  U.  S. 
t?.  Northern  Pacific  R.  Co.,  (1916)  242 
U.  a  190,  37  S.  Ct.  22,  affirming  (C.  C. 
A.  Sth  Cir.  1914)  213  Fed.  162,  129  C.  C. 
A.  514.  The  court  said :  "  We  are  con- 
firmed in  this  conclusion  by  the  fact  that 
the  annual  report  required  of  carriers  by 
section  20  of  the  act,  calls  for  so  great 


an  amount  of  detailed  information  that 
it  would  be  difl!cult,  if  not  impossible, 
for  anyone  to  prepare  such  a  report  with- 
out making  some  unintentional  omission 
or  mistake,  and  we  cannot  bring  ourselves 
to  think  that  Congress  intended  to  punish 
such  an  innocent  mistake  or  omission 
with  a  penalty  of  $100  a  day.  There  are, 
to  be  sure,  many  statutes  which  punish 
violations  of  their  requirements  regard- 
less of  the  intent  of  the  persons  violating 
them,  but  innocent  mistakes,  made  in 
reporting  facts,  where  the  circumstances 
are  such,  that  candid  minded  men  may 
well  differ  in  their  conclusions  with  re- 
spect to  them,  should  not  be  punished  by 
exacting  penalties,  except  where  the  ex- 
press letter  of  the  statute  so  requires, 
and  we  conclude  that  the  section  und^r 
discussion  contains  no  such  requirement. 
In  reports  in  which  a  mistake  is  much 
more  likely  to  prove  harmful  than  in  such 
a  report  as  we  have  here,  the  national 
bankmg  laws  punish  mistakes  only  where 
'knowingly'  made.  It  is  argued  that  if 
good  faith  will  excuse  an  omission  or  a 
mistaken  statement  in  this  report,  it  will 
be  widely  taken  advantage  of  as  a  cover 
for  making  false  and  fraudulent  state- 
ments in  such  reports  in  the  future.  Such 
a  prospect  seems  groundless,  since  many, 
if  not  most,  criminal  laws  imposing  pen- 
alties are  made  applicable  only  in  cases 
where  corrupt  intent  or  purpose  is  estab- 
lished to  the  satisfaction  of  a  court  or 
jury,  yet  such  requirement  has  not  been 
found  in  practice  to  be  an  encouragement 
to  wrongaoing." 

While  Congress  undoubtedly  expected 
and  required  an  accurate  report,  it  did 
not  prescribe   a  penalty  for  failure  to 
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make  the  report  absolutely  exact,  but  for 
failure  to  make  and  file  a  report  within 
a  specified  time.  In  the  absence  of  a 
clear  ezpreasion  of  such  intention  it  will 
not  be  presumed  that  Congress  proposed 
inflicting  on  the  carrier  the  prescribed 
penalty  for  the  innocent  omission  or 
innocent  misstatement  of  some  one  of  the 
thousands  of  facts  required  to  be  reported 
annually.  No  such  expression  appears 
in,  and  no  such  intention  is  to  be  gath- 
ered from,  the  worde  of  the  statute. 
Elgin,  etc.,  R.  Co.  t;.  U.  S.,  (C.  C.  A.  7th 
Cir.  1915)  227  Fed.  411,  142  C.  C.  A.  107. 
Periodioal  or  spedal  reports.— Author- 
ity to  require  the  secretary  or  similar 
officer  of  tbe  carriers,  subject  to  the  Act 
of  March  4,  1907,  ch.  2939  (see  Rail- 
boaob),  regula/ting  the  hours  of  labor 
of  employees,  to  make  monthly  reports 
under  oaih,  showing  the  instances  where 


employees  subject  to  the  Act  have  ren- 
dered excess  service,  and  giving  the 
cause  and  explanatory  facts,  if  any,  or 
where  there  has  been  no  excess  service,  to 
make  a  separate  oath  to  that  effect,  in 
lieu  of  the  form  to  be  used  in  detailing 
excess  service,  waa  conferred  upon  the 
Interstate  Commerce  Conunission  by  the 
provision  of  section  4  of  that  Act,  em- 
powering it  to  call  to  its  aid  in  the  en- 
forcement of  the  Act  "  all  powers  granted 
to  it,"  when  read  in  connection  with  this 
section,  authorising  the  commission  to 
require  the  carriers  to  file  periodical  or 
special  reports  under  oath  concerning  any 
matter  about  which  it  is  by  law  author- 
ized or  required  to  keep  itself  informed, 
or  which  it  is  required  to  enforce.  Balti- 
more, etc.,  R.  Co.  17.  Interstate  Commerce 
Commission,  (1911)  221  U.  S.  612,  31 
S.  Ct  621,  56  U.  S.   (L.  ed.)   878. 


[Sec.  20  continued.  [0]  Forfeiture  —  recovery  of.]  Said  forfeitures 
shall  be  recovered  in  the  manner  provided  for  the  recovery  of  forfeitures 
under  the  provisions  of  this  Act.  [24  Stat  L.  386,  as  amended  hy  34  Siat. 
L.  594.] 

The  provisions  here  given  are  those  of  the  last  amending  Act  of  June  29,  1906,  ch. 
3591,  §  7.    See  the  notes  at  the  end  of  this  section,  infra,  p.  537. 

[Sec.  20  continued.  [D]  Oath,  administration  of.]  The  oath  required 
by  this  section  may  be  taken  before  any  person  authorized  to  administer  an 
oath  by  the  laws  of  the  State  in  which  the  same  is  taken.  [24  Stat.  L.  386, 
as  amended  by  34  Stat.  L.  594.] 

The  provisions  here  given  are  from  the  last  Amending  Act  of  June  29,  1906,  eh. 
3591,  f  7.    See  the  notes  at  the  end  of  this  section,  infra,  p.  537. 

[Sec.  20  continued.  [E]  Form  of  accounts,  etc.—  access  to  records,  etc, 
by  Commission.]  The  Commission  may,  in  its  discretion,  prescribe  the 
forms  of  any  and  all  accounts,  records,  and  memoranda  to  be  kept  by 
Carriers  subject  to  the  provisions  of  this  Act,  including  the  accounts, 
records,  and  memoranda  of  the  movement  of  traffic  as  well  as  the  receipts 
and  expenditures  of  moneys.  The  Commission  shall  at  all  timea  have  access 
to  all  accounts,  records,  and  memoranda  kept  by  carriers  subject  to  this 
Act,  and  it  shall  be  unlawful  for  such  carriers  to  keep  any  other  accounts. 
records,  or  memoranda  than  those  prescribed  or  approved  by  the  Commis- 
sion, and  it  may  employ  special  agents  or  examiners,  who  shall  have  author- 
ity under  the  order  of  the  Commission  to  inspect  and  examine  any  and  all 
accounts,  records,  and  memoranda  kept  by  such  carriers.  This  provisioii 
shall  apply  to  receivers  of  carriers  and  operating  trustees.  [24  Stat.  L.  3s6, 
as  amended  hy  34  Stat.  L.  594.] 

The  provisions  here  given  are  those  of  the  last  amending  Act  of  June  29,  ISOft.  ch. 
3591,  I  7.    See  the  notes  at  the  end  of  this  section,  infra,  p.  537. 


Effect  on  ''accounts,''  etc.,  made  prior 
to  passage  of  amendment. —  "The  right 
of  inspection  and  examination  given  by 
the  interstate  commerce  act  by  the 
amendment  to  {  20  was  not  intended  to 
be  limited  to  such  accounts,  records,  and 


memoranda  only  as  were  made  afttr  the 
passage  of  the  act,  but  is  intended  &i 
permit  an  examination  of  all  soeh  k^ 
counts,  records,  and  memoranda,  for  tkr 
purpose  of  carrying  out  the  prorisoBi  rf 
the  act."    U.  S.  p.  LouisvUle,  etc  IL  Ca, 
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(1915)  236  U.  S.  318,  36  S.  Ct.  363,  59 
U.  S.  (L.  ed.)  598,  affirming  (D.  C.  Ky. 
1914)  212  Fed.  486. 

Inspection  of  correspondence  of  carriers. 
—  The  right  to  inspect  accounta,  records 
and  memoranda  of  carriers  given  by  this 
section  to  special  agents  employed  by  the 
Interstate  Commerce  Commission  does 
not  extend  to  the  correspondence  of  the 
carriers.    U.  S.  v.  Louisville,  etc.,  R.  Co., 

(1915)  236  U.  S.  318,  36  S.  Ot.  363,  59 
U.  S.  (L.  ed.)  698,  affirming  (D.  C.  Ky. 
1914)  212  Fed.  486,  wherein  the  court 
said:  "We  find,  then,  that  in  this  sec- 
tion Congress  has  authorized  the  Com- 
mission to  prescribe  the  forms  of  ac- 
counts, records,  and  memoranda,  which 
shall  include  accounts,  records,  and 
memoranda  of  the  movements  of  traffic, 
as  well  as  the  receipts  and  expenditures 
of  money,  to  which  acoo\mts,  records,  and 
memoranda  the  Commission  is  given  ac- 
cess at  all  times.  The  railroads  are  not 
allowed  to  keep  any  other  than  those 
prescribed  by  the  Commission.  The  Com- 
mission is  empowered  to  appoint  agents 
or  examiners  with  authority  to  inspect 
and  examine  such  accounts,  records,  and 
memoranda,  and  provision  is  made, 
penalizing  the  failure  to  comply  with  the 
orders  of  the  Commission  concerning  such 
accounts,  records,  and  memoranda,  or  the 
falsification  thereof,  or  the  wilful  de- 
struction or  mutilation  thereof,  or  the 
failure  to  make  full,  true,  and  correct 
entries  in  such  accounts,  records,  and 
memoranda  of  all  facts  and  transactions 
pertaining  to  the  carrier's  business,  or 
keeping  any  other  accounts,  records,  and 
znemoranda.  Reading  these  provisions 
of  the  act,  there  is  nothing  to  suggest 
that  they  were  intended  to  include  cor- 
respondence relative  to  the  railroad's 
business.  In  recommending  the  passage 
of  the  act,  the  Commission  did  not  sug- 
gest  that  it  was  essential  to  its  purpose 
to  have  an  inspection  of  the  correspond- 
ence of  the  railroad.  And,  with  its 
expert  consideration  of  the  questions  in- 
volved, and  having  clearlv  m  mind  the 
authority  it  was  intended  to  secure,  it 
can  scarcely  be  supposed  that  the  Com- 
mission would  have  confined  its  proposed 
amendment  to  the  carefully  chosen  words 
'  accounts,  records,  or  memoranda,'  and 
would  have  omitted  the  word  *  correspond- 
ence,' if  it  had  intended  to  include  the 
latter.  If  we  apply  the  rule  of  construc- 
tion,—  noscitur  a  sociis, —  we  find  that 
all  the  provisions  of  that  Act  as  to  the 
inspection  of  accounts  have  relation  to 
eruch  as  are  kept  in  the  system  of  book- 
keeping to  be  prescribed  by  the  commis- 
sion. It  would  be  a  great  stretch  of  the 
meaniiuf  of  the  term  as  here  used,  to 
make  Mnemoranda'  include  correspond- 
ence. The  *  records '  of  a  corporation  im- 
gort  the  transcript  of  its  charter  and . 
y-laws,  the  minutes  of  its  meetings  — 
the  books  containing  the  accounts  of  its 


official  doings  and  the  written  evidence 
of  its  contracts  and  business  transactions. 
Certainly  it  was  not  intended  that  the 
coDunission  should  prescribe  the  forms  of 
correspondence,  although  it  was  given  the 
power  to  prescribe  tiie  forms  of  ail  ac- 
counts, records, .  and  memoranda  subject 
to  the  provisions  of  the  Act.  It  is  urged 
that  the  amendment  to  section  20  of 
February  25,  1909,  adding  a  proviso  to 
paragraph  7,  shows  the  intention  of  Con- 
gress to  provide  for  accoimts,  records, 
and  memoranda,  including  more  than 
those  as  to  which  the  form  may  be  pre- 
scribed by  the  Commission,  and  in  the 
word  'document'  making  this  section 
broad  enough  to  include  correspondence. 
.  .  .  There  is  nothing  from  the  beginning 
to  the  end  of  the  sed;ion  to  indicate  that 
Congress  had  in  mind  that  it  was  making 
any  provisions  concerning  the  correspond- 
ence received  or  sent  by  the  railroad  com- 
panies. The  primary  object  to  be  accom- 
plished was  to  establish  a  uniform  sys- 
tem of  accounting  and  bookkeeping,  and 
to  have  an  inspection  thereof.  If  it  in- 
tended to  permit  the  Conmiission  to 
authorize  examiners  to  seize  and  examine 
all  correspondence  of  every  nature,  Con- 
gress would  have  used  language  adequate 
to  that  purpose.  A  sweeping  provision  of 
that  nature,  attended  with  such  conse- 
quences, would  not  be  likely  to  have  been 
enacted  without  probable  exceptions  as  to 
some  lines  of  correspondence  required  to 
be  kept  open  and  subject  to  inspection 
upon  demand  of  the  agents  of  the  gov- 
ernment." See  to  the  same  effect  U.  S.  v, 
Nashville,  etc.,  R.  Co.,  (M.  D.  Tenn.  1914) 
217  Fed.  254. 

State  laws. —  In  State  v.  Seaboard  Air 
Lino  R.  Co.,  (1915)  169  N.  C.  295,  84 
S.  E.  283,  a  state  statute  aimed  at  the 
regulation  of  shipments  of  intoxicating 
liquors  into  the  state  of  North  Carolina 
was  held  valid  which  provided  as  fol- 
lows: ''AH  express  companies,  railroad 
companies,  or  other  transportation  com- 
panies doing  business  in  this  state  are 
required  hereby  to  keep  a  separate  book 
in  which  shall  be  entered  immediately 
upon  receipt  thereof  the  name  of  the  per- 
son to  whom  the  liquor  is  shipped,  the 
amount  and  kind  received,  and  the  date 
when  received,  the  date  when  delivered, 
by  whom  delivered,  and  to  whom  de- 
livered, after  which  the  record  shall  be  a 
blank  space,  in  which  the  consignee  shall 
be  required  to  sign  his  name,  or  if  he  can- 
not write,  shall  make  his  mark  in  the 
presence  of  a  witness,  before  such  liquor 
is  delivered  to  such  consignee,  and  which 
said  book  shall  be  open  for  inspection  to 
any  officer  or  citizen  of  the  state,  county, 
or  municipality  any  time  during  business 
hours  of  the  company,  and  said  book  shall 
constitute  prima  facie  evidence  of  the 
facts  therein  and  will  be  admissible  in 
any  of  the  courts  of  this  state.  Any 
express   company,   railroad   company^   or 
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other  transportation  company  or  any 
employee  or  agent  of  any  express  com- 
pany, railway  company,  or  otilier  trans- 
portation company  violating  the  proyi- 
sions  of  this  section  shall  be  guilty  of  a 
misdemeanor."  The  court  said:  "It  is 
further  contended,  not  only  that  this 
state  legislation  invades  a  field  exclu- 
sively referred  by  the  Constitution  to 
federal  regulation,  but  that,  on  this  par- 
ticular subject,  Congress  has  specially 
acted,  and  that  this  state  legislation  is  in 
direct  violation  of  the  federal  statute  in- 
tended to  control  the  matter,  and  by 
which  interstate  carriers  are  prohibited 
from  keeping  any  '  accounts,  records  or 
memoranda  other  than  those  prescribed 
by  the  Interstate  Conunerce  Conmiission,' 
section  20  of  the  Act  to  regulate  com- 
merce. If  it  be  conceded  that  there  is 
direct  conflict  between  the  state  statute 
and  the  provision  of  the  federal  law  con- 
cerning this  subject,  and  we  are  right  in 
the  position  that,  when  Congress  made 
certain  interstate  shipments  of  intoxicat- 
ing liquor  illegal  and  referred  the  regula- 
tion thereof  to  the  police  power  of  the 
states,  it  thereby  f^ranted  tne  incidental 
right  to  make  this  power  effective,  in 
that  case  the  Webb-Kenyon  Law  [see 
Ijttoxicatino  Liquobs],  being  the  latter 
expression  of  the  congressional  will, 
might  very  well  be  construed  to  modify 
to  that  extent  the  former  federal  laws 
and  regulations  on  the  subject.  But 
in  fact  there  is  no  conflict.  Taking  judi- 
cial notice  of  the  r^^lations  of  the  ac- 
tion of  the  Interstate  Commerce  Commis- 
sion, which  we  are  permitted  to  do,  when 
the  regulations  of  an  important  govern- 
mental department,  made  pursuant  to  a 
public  statute  and  designed  and  intended 
to  control  the  general  public  have  the 
force  of  a  public  law  (State  v.  Southern 
R.  Co.,  [1906]  141  N.  C.  846,  54  S.  E. 
294),  we  know  that,  pursuant  to  this 
public  statute,  the  Interstate  Commerce 
Commission  has  required  interstate  car- 
riers to  keep  a  standard  and  uniform  set 
of  books,  showing  the  movements  of 
traffic,  and  that  it  is  done  with  a  view 
to  facilitate  examination  by  official  agents 
and  to  remove  or  minimize,  as  far  as 
possible,  the  opportunity  to  discriminate 


among  shippers;  and  there  is  nothing  in 
this  state  statute  that  in  any  way  mili- 
tates against  the  requirement  or  purpoee 
of  such  a  regulation.  The  book  required 
by  the  state  law  is  simply  an  excerpt 
from  the  books  which  the  carrier  is  re- 
quired to  keep  by  the  Commission,  and, 
recognizing  this,  the  facts  show  that  the 
defendant  had  actually  kept  the  ho6k.  in 
this  instance.  Being,  as  stated,  only  an 
extract  from  the  carrier's  general  records, 
such  a  book  is  no  burden  on  commerce, 
but  only  a  reasonable  police  regulation, 
necessary  to  the  effective  regulation  and 
control  of  a  subject  submitted  to  it  by 
the  federal  law." 

Similarly  in  State  v.  Missouri,  etc,  R. 
Co.,  (1915)  96  Kan.  609,  152  Pac.  777, 
it  was  held  that  the  provision  of  state 
statute  [Kan.]  concerning  the  bringing 
into  the  state  of  intoxicating  liquor  for 
unlawful  use,  which  required  the  carrier 
to  file  with  the  county  derk  a  statement 
in  writing  setting  forth  the  date,  name 
and  address  of  the  consignee,  place  of 
delivery  and  person  to  whom  delivered, 
the  kind  and  amount  of  the  liquor,  and 
that  the  county  clerk  shall  permit  all 
persons  so  desiring  to  inspect  the  state- 
ments, was  not  in  violation  of  the  pro- 
vision of  this  section  that  ''it  shall  be 
unlawful  for  such  carriers  to  keep  any 
other  accounts,  records,  or  memoranda 
than  those  prescribed  or  approved  by  the 
commiesion."  The  ground  of  this  deci- 
sion was  that  there  could  be  no  conflict 
between  the  provisions  of  the  state  law 
and  the  Interstate  Commerce  Act,  since 
the  commodity  involved  in  the  transac- 
tion was  not  a  legitimate  subject  of  in- 
terstate commerce,  the  Webb-Kenyon  Act 
(Act  March  1,  1913,  c  90,  title  Intoxi- 
CATTNO  IriQUOBS),  to  which  the  state 
statute  in  question  was  complementary, 
having  divested  it  of  its  interstate 
character. 

Penalty  for  failing  to  file  special  report. 
—  For  the  failure  of  carriers  to  file 
special  reports  required  by  the  commis- 
sion the  court  has  no  power  to  impose 
a  less  or  different  penalty  than  is  pre- 
scribed in  the  section.  U.  S.  v,  Yaxoo, 
etc,  R.  Co.>  (W.  D.  Tenn.  1913)  203  Fed. 
159. 


[Sec.  20  continued.  [F]  Failure  to  keep  records,  etc.,  or  to  allow  inspec- 
tion thereof  —  penalty.]  In  case  of  failure  or  refusal  on  the  part  of  any 
such  carrier,  receiver,  or  trustee  to  keep  such  accounts,  records,  and  memo- 
randa on  the  books  and  in  the  manner  prescribed  by  the  Commission,  or  to 
submit  such  accounts,  records,  and  memoranda  as  are  kept  to  the  inspection 
of  the  Commission  or  any  of  its  authorized  agents  or  examiners,  such 
carrier,  receiver,  or  trustee  shall  forfeit  to  the  United  States  the  sum  of  five 
hundred  dollars  for  each  such  offense  and  for  each  and  every  day  of  the 
continuance  of  such  offense,  such  forfeitures  to  be  recoverable  in  the  same 
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manner  as  other  forfeitures  provided  for  in  this  Act.    [24  Stat,  L,  386,  as 
amended  by  34  Stat.  L,  594.] 

The  provision  here  given  is  that  of  the  last  amending  Act  of  June  29,  1906,  ch. 
3691,  f  7.    See  the  notes  at  the  end  of  this  section,  infra,  p.  537. 

[Sec.  20  continued.  [G]  Making  false  entries,  etc. —  destructian,  etc.,  of 
entries  —  failure  to  make  entries  —  penalty.]  Par.  7.  Any  person  who 
shall  willfully  make  any  false  entry  in  the  accounts  of  any  book  of  accounts 
or  in  any  record  or  memoranda  kept  by  a  carrier,  or  who  shall  willfully 
destroy,  mutilate,  alter,  or  by  any  other  means  or  device  falsify  the  record 
of  any  such  account,  record,  or  memoranda,  or  who  shall  willfully  neglect 
or  fail  to  make  full,  true,  and  correct  entries  in  such  accounts,  records,  or 
memoranda,  of  all  facts  and  transactions  appertaining  to  the  carrier's 
business,  or  shall  keep  any  other  accounts,  records,  or  memoranda  than 
those  prescribed  or  approved  by  the  commission,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall  be  subject,  upon  conviction  in  any  court  of  the 
United  States  of  competent  jurisdiction,  to  a  fine  of  not  less  than  one  thou- 
sand dollars  nor  more  than  five  thousand  dollars  or  imprisonment  for  a 
term  not  less  than  one  year  nor  more  than  three  years,  or  both  such  fine  and 
imprisonment :  Provided^  That  the  commission  may  in  its  discretion  issue 
orders  specifying  such  operating,  accounting,  or  financial  papers,  records, 
books,  blanks,  tickets,  stubs,  or  documents  of  carriers  which  may,  after  a 
reasonable  time,  be  destroyed,  and  prescribing  the  length  of  time  such  books, 
papers,  or  documents  shall  be  preserved.  [24  Stat.  L.  386,  as  amended  by 
34  Siat.  L.  594,  35  Stat.  L.  648.] 

The  provisions  of  the  text  are  from  the  last  amending  Aot  of  Feb.  26,  1909,  ch. 
103.    See  the  notes  at  the  end  of  this  section,  infra,  p.  537. 

[Sec.  20  continued.  [H]  Examiner  divulging  facts,  etc. —  penalty.]  Any 
examiner  who  divulges  any  fact  or  information  which  may  come  to  to  [sic] 
his  knowledge  during  the  course  of  such  examination,  except  in  so  far  as  he 
may  be  directed  by  tiie  Commission  or  by  a  court  or  judge  thereof,  shall  be 
subject,  upon  conviction  in  any  court  of  the  United  States  of  competent 
jurisdiction,  to  a  fine  of  not  more  than  five  thousand  dollars  or  imprisonment 
for  a  term  not  exceeding  two  years,  or  both.  [24  Stat.  L.  386,  as  amended 
by  34  Stat.  L.  594.] 

The  provisions  here  giyen  are  those  of  the  last  amending  Act  of  June  29,  1906,  ch. 
3591,  i  7.    See  the  notes  at  the  end  of  this  section,  infra,  p.  537. 

[Sec.  20  continued.  [I]  Jurisdiction  to  compel  compliance  with  regula- 
tions.] That  the  circuit  and  district  courts  of  the  United  States  shall  have 
jurisdiction,  upon  the  application  of  the  Attorney-General  of  the  United 
States  at  the  request  of  the  Commission,  alleging  a  failure  to  comply  with 
or  a  violation  of  any  of  the  provisions  of  said  Act  to  regulate  commerce  or 
of  any  Act  supplementary  thereto  or  amendatory  thereof  by  any  common 
carrier,  to  issue  a  writ  or  writs  of  mandamus  commanding  such  common 
carrier  to  comply  with  the  provisions  of  said  Acts,  or  any  of  them.  [24  Stat. 
L.  386,  as  amended  by  34  Stat.  L.  594.] 

The  provisions  here  given  are  those  of  the  last  amending  Act  of  June  29,  1906,  ch. 
3591,  §  7.    See  the  notes  at  the  end  of  this  section,  tn/ra,  p.  537. 

By  the  Judicial  Code  of  March  3,  1911,  ch.  13,  \%  289-291,  36  Stat.  L.  1167,  the 
circuit  courts  were  aboUshed  and  their  powers  and  duties  conferred  on  the  district 
courts.    See  Jxn)iciABY. 
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[Sec.  20  continued.  [J]  Special  agents  —  powers.]  And  to  carry  out 
and  give  effect  to  the  provisions  of  said  Acts,  or  any  of  them,  the  Commission 
is  hereby  authorized  to  employ  special  agents  or  examiners  who  shall  have 
power  to  administer  oaths,  examine  witnesses,  and  receive  evidence.  [24 
Stat  L.  386,  as  amended  by  34  Stat.  L.  595.] 

The  provisions  here  given  are  those  of  the  last  amending  Act  of  June  29,  1906,  ch. 
8691,  I  7.    See  the  notes  at  the  end  of  this  section,  infra,  p.  537. 

[Sec.  20  continued.  [E]  Initial  carrier  of  goocta — liability  for  loss  on 
connecting  road  —  limitation  of  liability  —  notice  of  claims.]  That_asy_ 
common^  carrier^  railroa4j- or  tr€ffliqw)rtatioii  company  subject  to  the  pro- 
visions  of  this  Act  igeeiving  property  for  transportation  from  a  point  in  one 
State  or  Territory  or  the  District  of  Colmnbia  to  a  iJOint  in  another  State, 
Territory,  District  of  Columbia,  or  from  any  point  in  the  United  States  to  a 
point  in  an  adjacent  foreign  f*^untry  shall  isffufi  .a^receipt^r^bill  of  lading 
therefor,  and  shall  be  liable  to  the  lawfulludder  thereof  for  any  Toss,  damage, 
or  injuryjto  such  property  caused  byjt^  by  any  common  earner,  railroad, 
or  transportation  coni£Miy  to  which  such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass  within  the  United  States  or 
within  an  adjacent  foreign  country  when  transported  on  a  through  bill  of 
lading,  and_no  contract,  receipt,  rule^egulation,  or  other  limitation  of  any 
character  whatsoever,  sh^,exempt  such  commonoarriwv  radroad,  or  trans- 
portation  company  from  the  liability  hereby  imp^ed ;  AT^d  3Tiy  ffnfih  ^^Tnnann 
earner,  railroad,  or  transportation  company  so  receiving  property  for 
transportation  from  a  point  in  one  State,  Territory,  or  the  District  of 
Columbia  to  a  point  in  another  State  or  Territory,  or  from  a  point  in  a 
State  or  Territory  to  a  point  in  the  District  of  Columbia,  or  from  any  point 
in  the  United  States  to  a  point  in  an  adjacent  foreign  country,  or  for  trans- 
portation wholly  within  a  Territory  jhalLbftJiablfi  la  thfi_lawful  holder  of 
said  receipt^or  bill  of  lading  or  to  any  party  entitled  to  recover  thereon, 
whether  such  receipt  or  bill  of  lading  has  been  issued  or  not,  for  thft  ^"^^ 
actual  loss,  damage,  or  injury  to  such  property  caused  by  it  or  by  any  such 
common  carrier,  railroad,  or  transportation  company  to  which  such  prop- 
erty may  be  delivered  or  over  whose  line  or  lines  such  property  may  pass 
within  the  United  States  or  within  an,  adjacent  foreign  country  when  trans- 
ported on  a  through  bill  of  lading,  notwithstAnrliTig  any  linriitation  of  lia- 
bility or  limitation  of  the  amount  of  recovery  or  representation  or  agree- 
m^t  as  to  value  in  any  such  receipt  or  bill  of  lading,  nr  in"ai^^^^e»%gaet, 
rule,  regulation,  or  in  any  tariff  filed  with  the  Interstate  Commerce  Com- 
mission ;  and  any  such  limitation,  without  respect  to  the  manner  or  form  in 
which  it  is  sought  to  be  made  is  hereby  declared  to  be  unlawful  and  void : 
^Br4mdidf-JLQ!Uiever,  That  jf^e  goods  jtre,hiddeii_from  view  by  wrapping, 
boxing,  or  other  means,  |yyi  the^carrierjsnot  notified  asjoj^e-ijbaracter^ 
the  goods,  the  oarrier  may  require  the  shipp^~fb~specificaiiy  state  in  writ- 
ing the  value  of  the  goods,,  and  the  xsarrier  shall  not  be^liablfejbfiyond^^tlre^ 
amount  so  specifically  stated,  in  which  case  the  Interstate  CommerceCoin- 
mission  may  establish  and  maintain  rates  for  transportation,  dependent 
upon  the  value  of  the  property  shipped  as  specifically  stated  in  writing  by 
the  shipper.  Such  rates  shall  be  published  as  are  other  rate  schedules: 
Provided  further,  That  nothing  in  this  section  shall  deprive  any  holder  of 
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such  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has 
nnder  the  existing  law :  Provided  further,  That  it  shall  be  unlawful  for 
any  such  common  carrier  to  provide  by  rule,  contract,  regulation,  or  other- 
wise a  shorter  period  for  giving  notice  of  claims  than  ninety  days  and  for 
the  filing  of  claims  for  a  shorter  period  than  four  months,  and  for  the  insti- 
tution of  suits  than  two  years :  Provided,  however.  That  if  the  loss,  dam- 
age, or  injury  complained  of  was  due  to  delay  or  damage  while  being  loaded 
or  unloaded,  or  damaged  in  transit  by  carelessness  or  negligence,  then  no 
notice  of  claim  nor  filing  of  claim  shall  be  required  as  a  condition  precedent 
to  recovery.  [24  Stat.  L.  386,  as  amended  hy  34  Stat.  L.  595,  38  Stat.  L. 
1196.] 

„  The  provisions  of  the  text  are  from  the  Act  of  March  4,  1916,  ch.  176,  known  as  the 
CiimTni3Bii  ActJLflnd  were  substituted  for  the  "  Carmack  Amendment,"  which  first 


ajpearoi  in  the  amending  Act  of  June  29,  1906,  ch.  3691,  §  7,  34  Stat.  L.  695.    See 
the  notes  at  the  end  of  this  section,  infra,  p.  637. 

By  an  Act  nt  Anpr,  g^  |g|^(«^  Pamph.  Supp.  No.  8,  Fed.  Stat.  Ann.  126;  1918 
Supp.  Fed.  Stat.  Ann.),  it  was  provided  that  so  much  of  the  foregoing  section  as  reads 
as  foUows,  to  wit: 

**  Provided,  however,  That  if  the  goods  are  hidden  from  view  by  wrapping,  boxing, 
or  other  means,  and  the  carrier  is  not  notified  as  to  the  character  of  the  goods,  the 
carrier  may  require  the  shipper  to  specifically  state  in  writihg  the  value  of  the  goods, 
and  the  carrier  shall  not  be  liable  beyond  the  amount  so  specificaUy  stated,  in  which 
case  the  Interstate  Conunerce  Conunission  may  establish  ana  maintain  rates  for  trans- 
portation, dependent  upon  the  value  of  the  property  shipped  as  specificaUy  stated  in 
writing  by  the  shipper.  Such  rates  shall  be  published  as  are  other  rate  schedules," 
be,  and  the  same  is  hereby,  amended  to  read  as  follows,  to  wit: 

'*  Provided,  however,  That  the  provisions  hereof  respecting  liability  for  full  actual 
loss,  damage,  or  injury,  notwithstanding  any  limitation  of  liability  or  recovery  or 
representation  or  agreement  or  release  as  to  value,  and  declaring  any  such  limitation 
to  be  imlawful  and  void,  shall  not  apply,  first,  to  baggage  carriS  on  passenger  trains 
or  boats,  or  trains  or  boats  carrying  passengers;  second,  to  property,  except  ordinary 
live  stock,  received  for  transportation  concerning  which  the  earner  shall  have  been  or 
shall  hereafter  be  expressly  authorized  or  required  by  order  of  the  Interstate  Com* 
merce  Commission  to  establish  and  maintain  rates  dependent  upon  the  value  declared 
in  writing  by  the  shipper  or  agreed  upon  in  writing  as  the  released  value  of  the 
property,  in  which  case  such  declaration  or  agreement  shall  have  no  other  effect  than 
to  fimit  liability  and  recovery  to  an  amount  not  exceeding  the  v.alue  so  declared  or 
released,  and  shall  not,  so  far  as  relates  to  values,  be  held  to  be  a  violation  of  section 
ten  of  this  Act  to  regulate  commerce,  as  amended;  and  anv  tariff  schedule  which  may 
be  filed  with  the  commission  pursuant  to  such  order  shall  contain  specific  reference 
thereto  and  may  establish  rates  varying  with  the  value  so  declared  or  agreed  upon; 
and  the  commission  is  hereby  empowered  to  make  such  order  in  cases  where  rates 
dependent  upon  and  varying  with  declared  or  agreed  values  would,  in  its  opinion,  be 
just  and  reasonable  under  the  circumstances  and  conditions  surrounding  the  trans- 
portation. The  term  '  ordinary  live  stock '  shall  include  all  cattle,  swine,  sheep,  goats, 
horses,  and  mules,  except  such  as  are  chiefly  valuable  for  breeding,  racing,  show  pur- 
poses, or  other  special  uses." 

Notes  under  Carmack  Amendment  7.  Wrongful    delivery   or    Jiver- 

I.  Introductory,  608.  ^^^^y  ^21. 

II.  Purpose   and   dominating   features  8.  Subrogation    to    defenses    of 

of  amendment,  508.  conneetmg  earner,  521. 

III.  Constitutionality,  609.  X.  Liability  of  connecting  carrier,  622. 

IV.  Definition  and  construction,  610.  XI.  Joint  liability  of  initial  and  con- 
V.  Effect  on  stat^  laws,  511.  necting  carriers,  524. 

VI.  Shipments  affected,  613.  XII.  Limitation  of  liability,  624. 
VII.  Receipt  or  bill  of  lading,  514.  1.  In  general,  524. 

VIII.  Who  is  initial  carrier,  616.  2.  Exemption     from     negligence, 

IX.  Liability  of  initial  carrier,  517.  525. 

1.  In  general,  517.  8.  Agreed  valuation,  626. 

2,  Former    liability     contrasted,  4.  Notice  of  claim,  529. 

618.  6.  Time  for  bringing  suit,  532. 

8.  Period  of  liability.  618.  «.  Limiting    duty    to    transport 

4.  Nature  of  liability,  519.  with     reasonable     dispatch; 

5.  Route  selected  by  shipper,  519.  533. 

6.  Liability  for  delay,  519.  7.  Termination  of  limitation,  533, 
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R.  Co.  V,  Scott,  (1909)  133  Ky.  724,  118 
S.  W,  990,  19  Ann.  Cas.  392;  Sturges  p. 
Detroit,  etc.,  R.  Co.,  (1911)  166  Mich. 
231,  131  N.  W.  706  Dodge  r.  Chicago,  etc., 
R.  Co.,  (1910)  111  Minn.  123,  126  N.  W. 
627;  Reid  r.  Southern  R.  Co.,  (1910)  153 
K.  C.  490,  69  8.  £.  618,  reversed  on  other 
grounds  (1912)  222  U.  S.  424,  32  S.  Ct 
140,  66  U.  S.  (L.  ed.)  267;  Galveston, 
etc.,  R.  Co.  V.  Wallace,  (Tex.  Civ.  App. 
1909)  117  S.  W.  169;  Missouri,  etc.,  R. 
Co.  V,  Harriman,  (Tex.  Civ.  App.  1910) 
128  S.  W.  932;  Houston,  etc.,  R.  Co.  «. 
Lewis,  (1910)  103  Tex.  462,  129  S.  W. 
694;  Galveston,  etc.,  R.  C^o.  v.  Johnon, 
(Tex.  Civ.  App.  1911)   133  S.  W.  726. 

In  Atlantic  Coast  Line  v.  Riverside 
Mills,  (1911)  219  U.  S.  186,  31  S.  Ct.  164, 
65  U.  S.  (L.  ed.)  167,  31  L.  R.  A.  (N.  S.) 
7,  the  constitutionalitv  of  the  Carmack 
amendment  was  considered,  the  question 
presented  being  whether  Congress  under 
its  power  to  regulate  commerce  could 
make  an  initial  carrier  liable  to  the 
holder  of  a  bill  of  lading  issued  by  it  for 
a  through  interstate  shipment  of  prop- 
erty over  its  own  and  connecting  lines  for 
a  loss  occurring  after  the  property  had 
been  delivered  by  it  to  a  connecting  car- 
rier and  while  in  the  control  of  such  car- 
rier. It  was  decided  that  the  Act  was 
a  valid  regulation  of  interstate  commerce 
and  hence  that  no  rights  of  the  initial 
carriers  secured  by  the  fifth  amendment 
had  been  violated.  See  further  Atlantic 
Coast  Line  R.  Co.  v,  Glenn,  (1916)  239 
U.  S,  388,  36  S.  Ct.  154,  60  U.  S.  (L.  ed.) 
344,  80  S.  E.  898,  affirming  (1913)  96 
S.  C.  367,  which  involved  the  validity  of 
an  analogous  state  statute  over  intrastate 
commerce. 

Due  process  of  law. —  That  the  primary 
liability  clause  does  not  ofifend  the  due 
process  of  law  clause  of  the  constitution 
IS  settled.  Cleveland,  etc.,  R.  Co.  v* 
Hayes,  (Ind.  1914)    104  N.  E.  581. 

The  provision  against  restriction  of 
liability  in  this  section  does  not  in  any 
manner  deprive  the  common  carriers  of 
the  country  of  "life,  liberty,  or  property 
without  due  process  of  law."  *  They  still 
have  their  day  in  court.  The  law  merely 
places  the  shipper  in  a  position  where  he 
may  be  able  to  recover  for  damage  to  op 
destruction  of  his  property,  and  relieves 
him  of  the  often  impossible  task  of  locat- 
ing the  active  tortfeasor  among  a  num- 
ber of  connecting  carriers,  and  places  that 
burden  on  those  in  a  position  of  less 
difficulty  in  discovering  the  principal 
offender.  They  make  their  own  rules,  the 
property  is  handled  by  their  own  em- 
ployees, and  they  of  all  others  should 
know  the  condition  of  a  shipment  when 
delivered  to  connecting  carriers,  and  on 
them  is  the  burden  of  exposing  the  active 
wrongdoer.  If  it  is  constitutional  to  pre- 
vent the  restriction  of  liability  of  a  car- 
rier within  the  borders  of  the  state  —  and 
it  is  well  settled  that  it  is  —  no  reason 


exists  for  not  making  the  same  restriction 
of  liability  unlawful  in  interstate  ship- 
ments." Galveston,  etc.,  R.  Co.  t*.  F.  A. 
Piper  Co.,  (1908)  62  Tex.  Civ.  App.  668, 
116  S.  W.  107.  Compare  Norfolk,  etc.,  R. 
Co.  V.  Stuart's  Draft  Milling  Co., 
(1909)  109  Va.  184,  63  S.  E.  415, 
wherein  it  was  said  that  there  is  much 
force  in  the  contention  that  this  amend- 
ment is  in  violation  of  the  fifth  and  four- 
teenth amendments  of  the  Constitution 
of  the  United  States,  which  forbid  that 
either  Congress  or  any  of  the  states 
''shall  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law, 
nor  shall  private  property  be  taken  for 
public  use  without  just  compensation." 
However,  the  court  found  it  not  necessary 
to  consider  or  decide  the  constitutionality 
of  the  amendment. 

Who  may  question  validity. —  Under 
the  rule  that  one  not  within  a  class 
affected  by  a  statute  may  not  attack  its 
constitutionality,  an  initial  carrier  in  an 
action  against  it,  based  on  section  7,  mak- 
ing the  initial  carrier  liable  for  loss  of  or 
injury  to  interstate  shipments  caused  by 
any  connecting  carrier,  may  not  question 
the  validity  of  the  provisions  permitting 
it  to  recover  from  the  connecting  carrier 
for  the  loss  sustained  by  it.  Central  of 
Georgia  R  Co.  t?.  Sims,  (1910)  169  Ala. 
296,  63  So.  826. 

IV.  Definition  and  (Ik)NSTBUCTioN 

Definition  —  Property, —  Baggage  is 
"  property "  within  the  meaning  of  the 
word  as  used  in  the  Carmack  amendment 
Louisville,  etc.,  R.  Ca  v.  Miller,  (1914) 
156  Ky.  677,  162  S.  W.  73,  50  L.  R.  A. 
(N.  S.)   819. 

Therefore  an  initial  carrier  is  liable  for 
baggage  received  by  it  for  transportation 
into  another  state  over  its  line  and  that 
of  a  connecting  carrier.  House  t;.  Chi- 
cago, etc.,  R.  Co.,  (1912)  30  S.  D.  321, 
138  N.  W.  809,  Ann.  Cas.  1915C  1046. 

State, —  The  word  "state"  is  used  in 
its  limited  sense  to  represent  and  include 
onlv  the  states  of  the  federal  Union,  and 
such  section  has  no  application  to  a  ship- 
ment of  cotton  from  a  point  in  Texas  to 
a  foreign  country.  Houston,  etc.,  R.  Co. 
V.  Inman,  (Tex.  Civ.  App.  1911)  134  S.W. 
275. 

"Lawful  holder,"— The  term  "lawful 
holder,"  as  used  in  the  Act,  comprehends 
the  owner  of  the  property  transported,  or 
the  one  beneficially  entitled  to  recover  for 
the  loss  or  injury,  and  manual  possession 
of  the  bill  of  lading  is  not  a  prerequisite 
to  the  right  to  sue.  Pecos,  etc.,  R.  Co.  r. 
Meyer,  (Tex.  Civ.  App.  1913)  155  S.  W. 
309.  See  to  the  same  effect  Aultman  %. 
Atlantic  Coast  Line  R.  Co.,  (1916)  71  Fla. 
276.  71  So.  283;  Norfolk  Southern  R.  Co. 
r.  Norfolk  Trucker's  Exchange,  (1916)  118 
Va.  650,  88  S.  E.  318. 

"Caused," — The  word  "caused,**  as 
used    in   this    section,    implies   not   only 
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active  misconduct  and  deeds  of  commis- 
aion,  but  also  passive  neglect  and  deeds 
of  omission,  ana  failure  to  ejcercise  duties 
faithfully.  Louisville,  etc.,  R,  Ck>.  v.  War- 
field,  (1909)  6  Ga.  App.  550,  65  S.  E. 
308. 

Construction. —  The  Act  should  be  con- 
strued so  as  to  carry  out  its  purposes,  and 
not  to  defeat  the  l^slative  intention  in 
its  enactment  as  shown  by  the  Act  as  a 
whole.  Read  in  this  way,  the  Act  makes 
the  initial  carrier  responsible  for  the  de- 
livery, elevation,  ventilation,  icing,  stor- 
ing, or  handling  of  the  property  trans- 
ported by  any  of  its  connecting  lines. 
Nashville,  etc.,  R.  Co.  v.  Dreyfuss-Weil 
Co.,   (1912)    150  Ky.  333,  150  S.  W.  321. 

V.  Effect  on  State  Laws 

In  general. —  By  the  Carmack  amend- 
ment. Congress  has  legislated  directly  upon 
the  carrier's  liability  for  loss  of  and  dam- 
age to  interstate  shipments,  and  this  and 
other  federal  legislation  on  the  subject  of 
interstate  commerce  is  supreme  and  exclu- 
sive, and  supersedes  all  state  laws.  Adams 
Express  Co.  t\  Croninger,  (1913)  226  U.  S. 
491,  33  S.  Ct.  148,  57  U.  S.  (L.  ed.)  314, 
44  L.  R.  A.  (N.  8.)  257;  Chicago,  etc.,  R. 
Co.  V,  Miller,  (1913)  226  U.  S.  513,  33 
S.  Ct.  155,  57  U.  S.  (L.  ed.)  323,  revers- 
ing (1909)  85  Nebr.  458,  123  N.  W.  449; 
Chicago,  etc.,  R.  Co.  r.  Latta,  (1913)  226 
U.  S.  519,  33  S.  Ct.  155,  57  U.  S.  (L.  ed.) 
328,  reversing  (C.  C.  A.  8th  Cir.  1909) 
172  Fed.  850,  97  C.  C.  A.  198;  Kansas 
City  Southern  R.  Co.  v.  Carl,  (1913)  227 
U.  S.  639,  33  S.  Ct.  391,  57  U.  S.  (L.  ed.) 
683;  Boston,  etc.,  R.  Co.  v.  Hooker,  (1914) 
233  U.  S.  97,  34  S.  Ct.  526,  58  U.  S. 
(L.  ed.)  868,  Ann.  Cas.  1915D  593,  L.  R. 
A.  1915B  450,  reversing  (1911)  209  Mass. 
598,  95  N.  £.  945,  Ann.  Cas.  1912B  669; 
Atchison,  etc.,  R.  Co.  v.  Harold,  (1916) 
241  U.  S.  871,  36  S.  Ct.  665,  60  U.  S. 
(L.  ed.)  1050;  St.  Louis,  etc.,  R.  Co.  v, 
Faulkner,  (1914)  111  Ark.  430,  164  S.  W. 
763;  Mitchell  v.  Atlantic  Coast  Line  R. 
Ca,  (1915)  15  Ga.  App.  797,  84  S.  E. 
227;  Southern  R.  Co.  v,  Bennett,  (1915) 
17  Ga.  App.  162,  86  S.  E.  418;  Nashville, 
etc.,  Ry.  V.  C.  V.  Truitt  Co.,  (1915)  17 
Ga.  App.  236,  86  S,  E.  421;  Michelson  v. 
Judson  Freight  Forwarding  Co.,  (1915) 
268  111.  546,  109  N.  E.  281;  Miller  v.  At- 
chison, etc.,  R.  Co.,  (1916)  97  Kan.  782, 
156  Pac.  780;  Cincinnati,  etc.,  R.  Co.  i?. 
Rankin,  (1913)  153  Ky.  730,  156  S.  W. 
400,  45  L.  R.  A.  (N.  S.)  529;  Robinson  v. 
Louisville,  etc.,  R  Co.,  (1914)  160  Ky. 
235,  169  S.  W.  831;  Western  Union  Tel. 
Co.  V,  Foster,  (1916)  224  Mass.  365,  113 
N.  E.  192;  Harrison  Granite  Co.  v.  Grand 
Trunk  R.  System,  (1913)  175  Mich.  144, 
141  N.  W.  642;  St.  Louis,  etc.,  R,  Co.  v. 
Woodruff  Mills,  (1913)  105  Miss.  214,  62 
So.  171,  following  Adams  Express  Co.  v. 
Croninger,  (1913)  226  U.  S.  491,  33  S. 
Ct.  148,  57  U.  S.  (L.  ed.)  314,  44  L.  R.  A. 
(N.  S.)   257;  Southern  R.  Co.  v.  North 


State  Cotton  Co.,  (1914)  107  Miss.  71,  64 
So.  965;  Louisville,  etc.,  R.  Co.  v.  Price, 
(1916)  111  Miss.  3,  71  So.  161;  Donovan 
V,  Wells,  (1915)  265  Mo.  291,  177  S.  W. 
839;    Joseph    t;.    Chicago,    etc.,    R.    Co.. 

(1913)  175  Mo.  App.  18,  157  S.  W.  837; 
Johnson  Grain  Co.  t*.  Chicago,  etc.,  R.  Co., 

(1914)  177  Mo.  App.  194,  164  S.  W.  182; 
Bailey  v.  Missouri  Pac.  R.  Co.,  (1914) 
184  Mo.  App.  457,  171  S.  W.  44;  Thomas 
V.  St.  Louis,  etc.,  R.  Ca,  (1915)  188  Mo. 
App.  22,  173  S:  W.  96;  Kent  v.  Chicago, 
etc.,  R.  Co.,  (1915)  189  Mo.  App.  424,  176 
S.  W.  1105;  Spada  v,  Pennsylvania  R. 
Co.,  (1914)  86  N.  J.  L.  187,  92  Atl.  379; 
Olivit  t\  Pennsylvania  R.  Co.,  (1916)  88 
N.  J.  L.  241,  96  Atl.  582;  Blalock  Hard- 
ware Co.  V.  Seaboard  Air  Line  R.   Co., 

(1915)  170  N.  C.  395,  86  S.  E.  1025; 
Washington  Horse  Exchange  t;.  Louisville^ 
etc.,  R.  Co.,  (N.  C.  1916)  87  S.  E.  941; 
Cook  V.  Northern  Pac  R.  Co.,  (1915)  32 
N.  D.  340,  155  N.  W.  867;  Chicago,  etc., 
R.  Co.  V,  Bruce,  (Okla.  1915)  150  Pac 
880;  St.  Louis,  etc,  R.  Co.  i\  Wood,  (Okla. 
1915)  152  Pac.  848;  Meetze  v.  Southern 
Express  Co.,  ( 1912)  91  S.  C.  379,  74  S.  E. 
823;  San  Antonio,  etc.,  R.  Co.  t;.  Bracht, 
(Tex.  Civ.  App.  1915)  172  S.  W.  1116; 
Chicago,  etc.,  K.  Co.  i;.  Rock  County  Sugar 
Co.,  (1916)  162  Wis.  374,  156  N.  W.  607. 

Until  Congress  legislated  on  the  matter, 
liability  for  loss  of  property,  on  inter- 
state as  well  as  intrastate  shipments,  was 
subject  to  state  regulation.  Some  states 
allowed  an  exemption  by  contract  from  all 
or  a  part  of  the  common  law  liability, 
others  allowed  no  exemption.  These  dif- 
ferences in  the  applicable  laws  created  in- 
equalities with  respect  to  interstate  trans- 
portation, but  each  state  exercised  the 
power  inherent  in  its  territorial  jurisdic- 
tion, and  the  remedy  for  the  resulting  di- 
versity lay  with  Congress,  which  was  free 
to  substitute  its  own  regulations;  and 
this  was  done  in  the  passage  of  the  Car- 
mack  Amendment.  Minnesota  Rate  Cases, 
(1913)  230  U.  S.  352,  409,  33  S.  Ct.  729, 
57  U.  S.  (L.  ed.)  1511,  48  L.  R.  A.  (N.  S.) 
1151. 

Congress  has  so  far  taken  over  the 
subject  of  a  carrier's  liability  for  loss  or 
damage  to  interstate  shipments  as  to  in- 
validate the  provisions  of  Civ.  Code  S.  C. 
1912,  I  2573,  in  so  far  as  they  may  sub- 
ject a  terminal  carrier  to  the  prescribed 
penalty  of  $50  for  failure  to  pay  promptly 
a  claim  for  damages  to  an  interstate  ship- 
ment, no  matter  where  the  loss  occurred, 
unless  the  carrier  proves  that  the  ship- 
ment never  came  into  its  possession,  or 
succeeds,  within  the  forty  days  allowed,  In 
shifting  the  loss  by  giving  notice  as  to 
when,  where,  and  hy  which  carrier  the 
property  was  damaged,  or  by  showing  that 
it  used  due  diligence,  but  was  unable  to 
discover  where  the  damage  occurred;  nor 
is  the  statute  saved  by  calling  it  an  exer- 
cise of  the  police  power,  or  by  the  proviso 
in  Act  June  29,  1906,  saving  the  rights 
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of  holders  of  bills  of  lading  under  existing 
laws.  Spence  v.  Southern  R.  Co.,  (1916) 
101  S.  C.  436,  85  S.  E.  1058. 

That  the  Carmack  amendment  super- 
sedes all  the  regulation  and  policies  of  a 
particular  state  upon  the  same  subject 
results  from  its  general  character.  It  em- 
braces the  subject  of.  the  liability  of  the 
carrier  under  a  bill  of  lading  which  he 
must  issue,  and  limits  his  power  to  ex- 
empt himself  by  rule,  re^^ulation,  or  con- 
tract. Almost  every  detail  of  the  subject 
is  covered  so  completely  that  there  can  be 
no  rational  doubt  but  that  Congress  in- 
tended to  take  possession  of  the  subject 
and  supersede  all  state  re^^ulation  with 
reference  to  it.  Only  the  silence  of  Con- 
gress authorized  the  exercise  of  the  police 
power  of  the  state  upon  the  subject  of 
such  contracts;  but,  when  Congress  acted 
in  such  a  way  as  to  manifest  a  purpose  to 
exercise  its  conceded  authority,  the  regul- 
lating  power  of  the  state  ceased  to  exist. 
Gamble-Robinson  Commission  Co.  i\  Union 
Pac.  R.  Co.,  (1914)  262  lU.  400,  104  N.  E. 
666. 

Construction  of  proviso  of  amendment. 
—  The  proviso  ''  that  nothing  in  this  sec- 
tion shall  deprive  any  holder  of  such  re- 
ceipt or  bill  of  lading  of  any  remedy  or 
rignt  of  action  which  he  has  under  exist- 
ing law  "  ift  construed  to  relate  to  existing 
federal  law  and  not  to  any  state  law. 
Adams  Express  Co.  v.  Croninger,  (1913) 
226  U.  S.  491,  33  S.  Ct.  148,  57  U.  S. 
(L.  ed.)  314,  44  L.  R.  A,  (N.  S.)  267; 
Chicago,  etc.,  R.  Co.  v.  Latta,  (1913)  226 
U.  S.  619,  33  S.  Ct.  166,  67  U.  S.  (L.  ed.) 
328,  reversing  (C.  C.  A.  8th  Cir.  1909) 
172  Fed.  860,  97  C.  C.  A.  198;  American 
Silver  Mfg.  Co.  v,  Wabash  R.  Co.,  (1913) 
174  Mo.  App.  184,  166  S.  W.  830;  St. 
Louis,  etc.,  R.  Co.  v,  Akard,  (Okla.  1916) 
159  Pac.  344.  See  contra,  Atchison,  etc^ 
R.  Co.  V.  Rodgers,  (1911)  16  N.  M.  120, 
113  Pac.  805. 

While  the  above  provision  fixing  the 
liability  of  the  initial  carrier  expressly 
preserves  in  favor  of  the  shipper  all  reme- 
dies and  rights  of  action  otherwise  exist- 
ing, yet,  where  the  terms  of  the  statute 
are  directly  applicable,  they  become  the 
paramount  law  on  the  subject,  and  all 
state  laws  pro  tanto  are  superseded. 
Southern  Pac.  Co.  v,  Crenshaw,  (1909) 
6  Ga.  App.  676,  63  S.  E.  866;  State  t\ 
Adams  Express  Co.,  (1908)  171  Ind.  138, 
86  N.  E.  337,  966,  19  L.  R.  A.   (N.  S.)  93. 

State  laws  affecting  limitation  of  lia- 
bility.—  State  laws  or  policy  nullifying 
contracts  limiting  the  liability  of  a  car- 
rier for  loss  or  damage  to  the  agreed  or 
declared  value  upon  which  the  rate  was 
based  are  superseded  so  far  as  interstate 
shipments  are  concerned  by  the  Carmack 
amendment  which  furnishes  the  exclusive 
rule  on  the  subject  of  the  liability  of  a 
carrier  under  contracts  for  interstate 
shipment,  and  the  state  courts  are  bound 
by  the  federal  decisions  in  construing  the 


same  Washington  Horse  Exchange  «. 
Louisville,  etc.,  R.  Co.,  (N.  C.  1916)  87 
S.  E.  941;  KaUonal  Rice  Milling  Co.  r. 
New  Orleans,  etc.,  R.  Co.,  (1913)  132  Lft. 
615,  61  So.  708.  Compare  Wright  v. 
Adams  Express  Co.,  (1911)  230  Pa.  St. 
636,  79  Atl.  760.  A  state  rule  that  a 
carrier  cannot  contract  for  exemption 
from  or  limitation  of  its  liability  arising 
from  its  n^ligence,  or  that  of  its  serv- 
ants, ia  not  affected  by  this  sectioiu 
Wright  V,  Adams  Express  Co.,  (1911) 
230  Pa.  St.  636,  79  Atl,  760. 

That  the  constitutional  power  of  Con- 
'grees  to  regulate  commerce  among  the 
states  and  with  foreign  nations  compre- 
hends power  to  regulate  contracts  between 
the  shipper  and  Uie  carrier  of  an  inter- 
state shipment  by  defining  the  liability  of 
the  carrier  for  loss,  delay,  injury  or  dieun- 
age  to  such  property,  needs  neither  argu- 
ment nor  citation  of  authority.  But  it 
is  equally  well  settled  that  until  Congress 
has  legislated  upon  the  subject,  the  lia- 
bility of  such  carrier,  exercising  its  call- 
ing-within  a  particular  state,  although 
engaged  in  the  business  of  interstate  com- 
merce, for  loss  or  damage  to  such  prop- 
erty may  be  regulated  by  the  law  of  the 
state.  Such  regulations  would  fall  within 
that  large  class  of  regulations  which  it  ia 
competent  for  a  state  to  make  in  the 
absence  of  legislation  by  Congress,  grow- 
ing out  of  the  territorial  jurisdiction  of 
the  state  over  such  carriers  and  its  duty 
and  power  to  safeguard  the  general  public 
against  acts  of  misfeasance  and  nonfeas- 
ance committed  within  its  limits,  al- 
though interstate  commerce  may  be  indi- 
rectly affected.  Adams  Express  Co.  v. 
Croninger,  (1913)  226  U.  S.  491,  33  S. 
Ct.  148,  67  U.  S.  (L.  ed.)  314,  44  L.  R,  A. 
(N.  S.)  267. 

In  an  action  in  damages  upon  a  con- 
tract for  an  interstate  shipment  of  live- 
stock, a  provision  of  a  state  constitution 
[Okla]  that  "any  provision  of  any  con- 
tract or  agreement,  express  or  implied, 
stipulating  for  notice  or  demand  other 
than  such  as  may  be  provided  by  law,  as 
a  condition  precedent  to  establish  any 
claim,  demand  or  liability,  shall  be  null 
and  void  "  was  held  to  be  without  force, 
being  abrogated  by  tiie  Carmack  amend- 
ment. St.  Louis,  etc.,  R.  Co.  v,  Wynn, 
(Okla  1916)    163  Pac.  1156. 

A  state  statute  prohibiting  railway 
companies  and  other  common  carriers  of 
goods,  wares,  and  merchandise  from  limit- 
ing or  restricting  their  liability  as  it 
exists  at  common  law,  by  inserting  excep- 
tions in  the  bill  of  lading  siven  upon  the 
receipt  of  the  goods  for  transportation, 
applies  only  to  such  carriers  as  are  en- 
gaged in  carrying  goods,  wares,  and  mer- 
chandise for  hire  within  the  state,  and 
does  not  prohibit  carriers  of  interstate 
commerce  from  limiting  their  common- 
law  liability.  Gulf,  etc.,  Co.  t?.  Bradcett- 
Fielder  Mill,  etc.,  Ca,    (Tex.   Civ.  App. 
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1914)  162  S.  W.  1191.  But  in  Louisville, 
etc.,  R.  Co.  V.  Miller,  (1914)  156  Ky.  677, 
162  S.  W.  73,  60  L.  R.  A.  (N.  S.)  819,  it 
was  held  that  as  to  interstate  shipments, 
the  Carmack  amendment  supersedes  the 
Kentucky  doctrine,  announced  under  sec- 
tion 196  of  the  Kentucky  constitution^ 
that  the  shipper  is  not  hound  by  a  recital 
of  value  in  ms  contract  of  shipment,  but 
mt^  show  and  recover  his^fuU  loss. 

State  statute  affecting  settlement  of 
shipper's  claims. — A  state  statute  penaliz- 
ing the  failure  of  carriers  to  perform  a 
common-law  duty,  namely,  the  duty  to 
nuike  reasonably  prompt  settlement  of  the 
claims  of 'Shippers  for  loss  or  damage  to 
property  while  in  their  possession,  is  not 
m  conflict  with  the  Carmack  amendment 
and  is  valid.  Vamville  Furniture  Co.  v. 
Charleston,  eta,  R.  Co.,  (1913)  98  S.  O. 
63,  79  S.  E.  700,  wherein  the  court  said 
^*  The  performance,  or  the  failure  of  per- 
formance, of  that  duty  has  nothing  what- 
ever to  do  with  the  liability  of  the  car- 
rier under  the  contract  of  shipment.  The 
statute  does  not  attempt  to  impose,  in- 
crease, or  diminish  that  liability,  or  to 
affect  it  in  any  way  whatever.  It  merely 
says  that,  assuming  the  liability  to  exist, 
the  carrier  should  discharge  it  with  rea- 
sonable promptness,  and  penalizes  his 
failure  to  do  so.  With  as  much  reason 
could  it  be  said  that  a  statute  which  im- 
poses the  costs '  of  the  action  upon  the 
losing  party  imposes  or  affects  in  any 
way  the  liability  upon  which  the  action 
is  predicated.  The  two  things  are  sep- 
arate and  distinct.  The  payments  of  costs 
is  imposed  as  a  penalty  for  failure  to  pay 
the  debt  without  suit,  and  the  payment 
of  the  penalty  is  imposed  for  a  like  rea- 
son—  tne  failure  to  pay  a  just  claim 
within  a  reasonable  time,  without  com- 
pelling the  shipper  to  resort  to  the 
courts  to  collect  it.  Where  no  liability 
exists,  no  penalty  can  be  recover^;  and, 
unless  the  shipper  recovers  the  full 
amount  which  he  has  claimed,  he  cannot 
recover  the  penalty.  The  carrier  is  there- 
fore protected  against  being  penalized  for 
the  failure  to  pay  unjust  or  exorbitant 
claims.  '*  We  look  in  vain  through  the 
legislation  of  Congress  to  find  any  rule 
or  regulation  on  the  subject  of  the  prompt 
settlement  of  such  claims.  By  no  sort  of 
implication  can  that  subject  be  brought 
within  the  provisions  of  the  Carmack 
amendment."  See  to  the  same  effect 
Stukes  V,  Southern  Express  Co.,  (1914) 
96  S.  C.  383,  80  S.  E.  612;  Du  Pre  v. 
Columbia,  etc.,  R.  Co.,  (1913)  98  S.  C. 
468,  79  S.  E.  310. 

VI.  Shipheitts  Affected 

In  general. —  The  only  shipments  af- 
fected by  the  Carmack  amendment  are 
shipments  **  from  a  point  in  one  state  to 
a  poii^t  in  another  state." 

What  constitutes  a  through  contract.^ — 
Undei  the  Carmack  amendment  wherever 


the  carrier  voluntarily  accepts  goods  for 
shipment  to  a  point  on  another  line  in 
another  state,  it  is  conclusively  treated  as 
having  made  a  through  contract.  It 
thereby  elects  to  treat  the  connecting  car- 
riers as  its  agents,  for  all  purposes  of 
transportation  and  delivery.  Galveston, 
etc.,  R.  Co.  V.  Wallace,  (1912)  223  U.  S. 
481,  32  S.  Ct.  206,  56  U.  S.  (L.  ed.)  616; 
Gamble-Robinson  Commission  Co.  v.  Union 
Pac.  R.  Co.,  (1914)  262  111.  400,  104  N. 
E.  666. 

Where  a  shipper  drivers  a  loaded  car 
to  a  carrier  with  instructions  to  ship  it 
to  a  certain  place  in  another  state  via  a 
certain  connecting  railroad,  and  the  car- 
rier receives  the  car  without  objection  to 
the  instructions,  and  puts  a  routing  tag 
upon  it,  the  transaction  constitutes  a  con- 
tract of  interstate  transportation.  W.  H. 
Aton  Piano  Co.  v,  Chicago,  etc,  R.  Co., 
(1913)   152  Wis.  156,  139  N.  W.  743. 

A  bill  of  lading  dated  in  one  state, 
showing  a  destination  in  another,  and 
containing  stipulations  governing  the  en- 
tire transportation,  specifying  rights, 
duties,  or  limitations  relating  not  only 
to  the  parties,  but  also  to  subsequent 
carriers,  is  a  "contract  for  a  through 
shipment"  within  this  section.  Southern 
Pac.  Co.  V.  Meadors,  (1910)  61  Tex.  Civ. 
App.  35,  129  S.  W.  170. 

Delivery  of  an  interstate  shipment  of 
freight  to  an  interstate  railroad  under  a 
through  bill  of  lading  and  a  guaranty  of 
a  through  rate  is  a  through  shipment, 
and  is  governed  by  this  section,  making 
initial  carriers  liable  for  loss  or  injury 
caused  by  connecting  carriers.  Veeder  v, 
Gilmer,  (1910)  103  Tex.  468,  129  S.  W. 
595. 

An  '* interstate  shipment''  includes  a 
shipment  destined  to  another  state  oyer 
a  connecting  road  although  the  initial 
carrier  only  obligated  itself  to  transport 
the  property  shipped  to  the  end  of  its 
line  which  did  not  extend  beyond  the 
state.  Galveston,  etc.,  R.  Co.  v.  Carmack, 
(Tex.  Civ.  App.  1916)   176  S.  W.  158. 

Foreign  shipments. —  The  Carmack 
amendment  does  not  apply  to  foreign 
commerce  but  only  to  transportation 
between  the  states.  Thus,  where  a  car- 
rier issued  bills  of  ladin|^  which  expressly 
provided  that  the  carrier  issuing  them 
issued  them  only  on  its  own  behalf  over 
its  own  lines  and  as  a^ent  for  the  con- 
necting lines  wkhout  a  joint,  but  several 
liability,  it  was  held  that  the  carrier  was 
not  liable  under  the  bill  of  lading,  for  the 
failure  of  a  connecting  ocean  carrier  to 
accept  the  shipment  for  transportation  at 
an  agreed  rate,  to  its  destination  in  a 
foreign  country,  and  this  would  be  so 
even  if  it  had  been  the  initial  carrier 
which  had  issued  the  bill  of  lading.  J.  H. 
Hamlen,  etc.,  Co.  v.  Illinois  Cent.  R.  Co., 
(E.  D.  Ark.  1914)  212  Fed.  324.  See 
further  to  the  effect  that  the  Carmack 
amendment  does  not  apply  to  a  shipment 
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from  a  point  in  one  state  to  a  foreign 
country.  Burke  v.  Gulf,  etc.,  R.  Co., 
(1914)  147  N.  Y.  S.  794;  Best  v.  Great 
Northern  R.  Co.,  (1915)  159  Wis.  429, 
150  N.  W.  484. 

Congress  did  not,  by  the  Carmack 
amen£aent,  extend  the  rule  to  make  the 
domestic  carrier  liable  for  loss  occa- 
sioned by  the  negligence  of  a  foreign  car- 
rier and  for  transportation  to  foreign 
countries  of  commerce  but  only  for  goc^s 
received  "  for  transportation  from  a  point 
in  one  state  to  a  point  in  another  state," 
meaning  states  and  territories  within  the 
United  States.  Aldrich  v.  Atlantic  Coast 
Line  R.  Co.,  (1916)  104  S.  C.  364,  89 
S.  E.  315. 

Through  bill  of  lading  as  determining 
interstate  character  of  shipment. —  The 
rule  may  be  considered  as  firmly  estab- 
lished that,  when  a  commodity  has  been 
delivered  to  a  common  carrier,  to  be 
transported  on  a  continuous  voyage  or 
trip  to  a  point  beyond  the  limits  of  the 
state  where  delivered  the  character  of 
interstate  or  foreign  commerce  attaches 
thereto,  and  it  is  immaterial  whether  the 
shipment  be  made  on  a  through  bill  of 
ladmg,  or  upon  a  bill  or  bills  issued  for 
transportation  between  intrastate  points. 
Bailey  v,  Missouri  Pac.  R.  Co.,  (1914) 
184  Mo.  App.  457,  171  S.  W.  45,  wherein 
the  court  said :  '*  In  the  ca«e  of  Kolk- 
meyer  f?.  Railroad,  [182  S.  W.  794]  de- 
cided by  this  court  at  the  present  term, 
we  recognized  this  rule,  and  our  conclu- 
sion that  the  shipment  there  was  intra- 
state commerce  was  based  on  the  absence 
of  an  intention  that  the  transportation, 
which  originated  in  this  state,  should 
continue  beyond  Kansas  City  into  an  ad- 
joining state." 

Destination  in  same  state  through  for- 
eign state. —  In  Wichita  Falls,  etc.,  R.  Co. 
<?.  Asher,  (Tex.  Civ.  App.  1914)  171  S. 
W.  1114,  the  court  said:  "The  purpose 
and  object  and  the  subject  matter  of  the 
act  being  applicable  to  through  ship- 
ments, we  are  unable  to  read  into  the 
act  that  where  a  shipment  originates  and 
the  point  of  destination  is  within  the 
same  state,  that  because  it  passes  through 
a  point  in  a  foreign  state  in  order  to 
return  to  the  state  of  origin,  such  would 
be  transportation  from  a  point  in  one 
state  to  a  point  in  another  state.' 
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VII.  Receipt  ob  Bilb  op  Lading 

In  general. —  One  of  the  dominating 
features  of  the  Carmack  amendment  is 
its  mandatory  requirement  that  the 
initial  carrier  shall  issue  to  the  shipper 
a  receipt  or  bill  of  lading  for  property 
received  by  it  for  transportation  from 
one  state  to  another.  Such  receipt  or 
bill  of  lading  is  in 'form  and  in  essence  a 
contract,  and,  when  issued,  constitutes  the 
agreement  between  the  shipper  and  the 
carrier  which  regulates  and  defines  their 
respective   rights   and    liabilities,   except 


as  to  stipulations  contained  therein  which 
are  repugnant  to  that  amendment,  or 
other  federal  law.  By  force  of  that 
amendment  the  delivery  to,  and  accept- 
ance by,  the  shipper  of  such  a  bill  of 
lading  constitutes  it  a  binding  contract 
on  his  part,  so  far  as  the  valid  provisions 
thereof  are  concerned,  even  if  he  does  not 
know  of  the  stipulations  contained  there- 
in, and  haa  not  by  any  act,  except  the 
mere  acceptance  of  the  bill,  signified  his 
assent  to  them.  Boston,  etc.,  R.  Co.  v. 
Hooker,  (1914)  233  U.  S.  97,  34  S.  Ct. 
526,  58  U.  S.  (L.  ed.)  868,  Ann.  Cas. 
1915D  593,  L.  R.  A.  1915B  450,  reversing 
(1911)  209  Mass.  598,  95  N.  £.945,  Ann. 
Cas.  1912B  669.  And  not  only  are  the 
valid  stipulations  of  the  bill  of  lading 
binding  upon  the  shipper  and  the  initiid 
carrier  that  issues  it,  but  they  also  inure 
to  the  benefits  of  every  connecting  car- 
rier along  the  route  over  which  the 
goods  are  forwarded.  Spada  v.  Pennsvl- 
vania  R.  Co.,  (1914)  86  N.  J.  L.  187,  92 
Atl.  379. 

But  while  the  statute  expressly  requires 
a  common  carrier  to  issue  a  receipt  or 
bill  of  lading  for  goods  accepted  for  trans- 
portation from  one  state  into  another, 
it  is  not  necessary  to  the  right  of  the 
shipper  to  recover  for  loss  or  damage  to 
the  shipment  that  it  do  so.  Barrett  r. 
Northern  Pac.  R.  Co.,  (Idaho  1916)  157 
Pac.  1016. 

Under  this  act  and  the  regulations  of 
the  Interstate  Commerce  Commission  re- 
specting tariffs  and  uniform  bills  of  lad- 
ing, when  the  delivery  to  the  carrier  is 
complete  though  no  bill  of  lading  for  the 
particular  shipment  was  issued,  the  rights 
and  liabilities  of  the  parties  are  regu- 
lated bv  the  uniform  bill  of  lading  so  far 
as  applicable.  Standard  0)mbed  Thread 
Co.  V.  Pennsylvania  R.  Co.,  (1916)  88 
N.  Y.  L.  257,  95  Atl.  1002. 

The  amendment  to  the  Interstate  Com- 
merce Act  referred  to  makes  it  the  duty 
of  a  railroad  company  receiving  property 
for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state  to  issue 
a  receipt  or  bill  of  lading  therefor.  But 
the  liability  imposed  by  the  Act  is  not 
dependent  upon  the  issue  of  such  receipt 
or  bill  of  lading.  The  liability  is  created 
by  the  railroad  company  receiving  and 
agreeing  to  the  shipment  of  the  prop- 
erty. The  receipt  or  bill  of  lading  is  evi- 
dence of  the  contract;  but  its  issuance 
is  not  necessary  to  create  the  liability. 
It  is  expressly  provided  that  no  contract, 
receipt,  rule,  or  regulation  shall  exempt 
the  railroad  company  from  the  liability 
imposed.  It  seems  obvious  that  the  rail- 
road company  cannot  be  permitted  to  re- 
lieve itself  of  liabilitjr  by  failing  to  per- 
form its  duty  in  the  issuance  of  the  bill 
of  lading.  Gamble-Robinson  Commission 
Co.  V.  Union  Pac.  R.  Co.,  (1914)  262  111. 
400,  104  N.  E.  666.  See  to  the  same  effect 
Bowden    v.    Philadelphia,    etc.,    R.    Co., 
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(Del.  1914)  91  Atl.  209;  Keithley  v. 
Lusk,  U915)  190  Mo.  App.  458,  177  S. 
W.  756;  Morrison  Grain  Co.  v,  Missouri 
Pac.  R.  Co.,  (1914)  182  Mo.  App.  339, 
170  S.  W.  404;  International  Watch  Co. 
V.  Delaware,  etc.,  R.  Co.,  (1910)  80  N.  J. 
L.  553,  78  Atl.  49. 

In  Saxon  Mills  v.  New  York,  etc.,  R. 
Co.,  (1913)  214  Mass.  383,  101  N.  E. 
1075,  which  was  an  action  against  a  rail- 
road company  for  the  destruction  of  goods 
on  a  connecting  railroad,  it  appeared  that 
the  goods  were  received  by  the  defendant 
with  explicit  directions  as  to  their  trans- 
portation and  forwarding,  but  it  changed 
the  route  provided  for  in  the  directions. 
It  was  held  that  the  defendant's  failure 
to  issue  a  bill  of  lading  as  required  hj 
the  Carmack  amendment,  could  not  avail 
it  as  a  defense.  The  court  said:  "Its 
liability  is  for  its  own  wrongful  act, 
which  made  it  responsible  for  the  pres- 
ervation and  safe  delivery  of  the  goods, 
and  we  ned  not  consider  whether  it  is 
responsible  as  for  conversion  or  rather  as 
an  insurer  of  the  goods." 

When  a  contract  of  interstate  trans- 
portation is  made,  the  carrier  is  required 
by  the  Carmack  amendment  to  issue  a 
bill  of  lading,  but  the  failure  of  the  car- 
rier to  obey  the  law  in  this  respect  will 
not  relieve  li  from  the  liability  imposed 
by  the  Act.  The  law  was  intended  to 
operate  in  all  cases  where  a  carrier 
reeeives  goods  under  an  agreement,  oral 
or  written,  for  their  transportation  to 
another  state.  The  carrier  canot  defeat 
its  effect  by  violating  a  mere  detail  re- 
quirement. It  seems  equally  plain  that 
the  shipper  cannot  defeat  the  law  by  sub- 
sequently obtaining  a  bill  of  lading  from 
another  carrier.  The  first  transaction 
has  already  settled  the  relation  between 
the  owner  of  the  goods  and  the  carrier, 
and  fixed  the  duties  and  liabilities  of  the 
carrier  to  such  owner.  A  contract  after- 
wards entered  into  between  the  shipper 
and  another  carrier  manifestly  cannot 
affect  these  duties  and  liabilities.  W.  H. 
Aton  Piano  Co.  v.  Chicago,  etc.,  R.  Co., 
(1913)    162  Wis.  156,  139  N.  W.  743. 

Baggage  checks  as  receipts. —  In  Bos- 
ton, etc.,  R.  Co.  V.  Hooker,  (  1914)  233  U. 
S.  97,  34  S.  Ct.  626,  58  U.  S.  (L.  ed.) 
868,  Ann.  Cas.  1915D  693,  L.  R.  A. 
1915B  450,  {reversing  (1911)  209  Mass. 
598,  95  N.  E.  945,  Ann.  Cas.  1912B  669) 
the  court  said :  "  We  do  not  think  the 
requirement  of  the  Carmack  amendment, 
that  a  railway  company  receiving  property 
for  transportation  in  interstate  commerce 
shall  issue  a  'receipt  or  bill  of  lading 
therefor,  required  other  receipts  than 
baggage  checks  which  it  is  shown  were 
issued  when  the  baggage  was  received  in 
this  case.  When  tlie  amendment  was 
passed  Congress  well  knew  that  baggage 
was  not  carried  upon  bills  of  lading,  and 
that  carriers  had  been  accustomed  to 
issue    checks    upon    receipt    of    baggage. 


We  do  not  think  it  was  intended  to  re- 
quire a  departure  from  this  practice 
when  the  matter  was  placed  under  regu- 
lation by  schedules  filed  and  subject  to 
change  for  unreasonableness  upon  appli- 
cation to  the  Commission.  Such  checks 
are  receipts,  and  there  is  no  special  re- 

?uirement  in  the  statute  as  to  their  form, 
t  is  doubtless  in  the  power  of  the  Inter- 
state Commerce  Commission  to  make  re- 
quirements as  to  the  checks  or  receipts 
to  be  given  for  baggage  if  that  subject 
needs  regulation." 

Interpretation  of  bill  of  lading. — A  bill 
of  lading  is  a  contract  and  within  the 
rule  that  the  laws  in  force  at  the  time 
and  place  of  the  making  of  a  contract, 
and  which  affects  its  validity,  perform- 
ance and  ^[iforcement,  enter  into  and 
form  a  part  of  it,  as  if  they  were  ex- 
pressly referred  to  or  incorporated  in  its 
terms.  It  follows  that  an  mterstate  bill 
of  lading  should  be  interpreted  in  the 
light  of  the  Carmack  amendment. 
Northern  Pac  R.  Co.  o.  Wall,  (1916)  241 
U.  S.  87,  36  S.  Ct.  493,  60  U.  S.  (L.  ed.) 
905,  reversing  on  other  grounds  (1914) 
50  Mont.  122,  145  Pac.  291. 

The  proper  construction  of  a  bill  of 
lading  is  a  question  for  the  federal 
courts.  Qeorgia,  etc.,  R.  Co.  v.  Blish 
Milling  Co.,  (1916)  241  U.  S.  190,  36 
S.  Ct.  541,  60  U.  S.  (L.  ed.)  948,  affirm- 
ing (1914)  15  Ga.  App.  142,  82  S.  E.  784. 

In  Cincinnati,  etc.,  K.  v.  Rankin,  ( 1916) 
241  U.  S.  319,  36  S.  Ct.  555,  60  U.  S. 
(L.  ed.)  1022,  the  court  said:  ''  We  can- 
not assent  to  the  theory  apparently 
adopted  below  that  the  interpretation  and 
effect  of  a  bill  of  lading  issued  by  a  rail- 
r'^-^d  in  connection  with  an  interstate 
shipment  present  no  federal  question  un- 
less there  is  affirmative  proof  showing 
actual  compliance  with  the  Interstate 
Commerce  Act.  It  cannot  be  assumed, 
merely  because  the  contrary  has  not  been 
established  by  proof  that  an  interstate 
carrier  is  conducting  its  affairs  in  viola- 
tion of  law.  Such  a  carrier  must  com- 
ply with  strict  requirements  of  the  fed- 
eral statutes  or  become  subject  to  heavy 
penalties,  and  in  respect  of  transactions 
in  the  ordinary  course  of  business  it  is 
entitled  to  the  presumption  of  right  con- 
duct. .  .  .  The  law  will  presume  that  all 
things  are  rightly  done,  unless  the  cir- 
cumstances of  the  case  overturn  this  pre- 
sumption." 

Parol  contract. — ^An  oral  contract  of 
shipment  is  not  rendered  invalid  by  the 
Carmack  amendment  unless  it  is  made 
in  violation  of  the  filed  schedules  and 
rates  publish^  by  the  Interstate  Com- 
merce Commission.  But  afi  oral  agree* 
ment  contrary  to  filed  schedules  is  in- 
valid. Atchison,  etc.,  R.  Co.  17.  Robinson, 
(1914)  233  U.  S.  173,  34  S.  Ct.  566,  68 
U.  S.  (L.  ed.)  901,  {reversing  (1912) 
36  Okla.  435,  129  Pac.  20)  wherein  the 
court    said :      "  That    the   effect    of    the 
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Cannack  Amendment  to  the  Hepburn  Act, 
I  20,  act  of  June  29,  1006,  c.  3591,  34 
Stat.  584,  593,  was  to  give  the  Federal 
jurisdiction  control  over  interstate  com- 
merce and  to  make  supreme  the  Federal 
lefirialation  regulating  liability  for  prop- 
erty transported  by  common  carriers  in 
interstate  commerce  has  been  so  recently 
and  repeatedly  decided  in  this  court  as  to 
require  now  little  more  than  a  reference 
to  some  of  the  cases.  Kansas  Ci^ 
Southern  R.  Co.  r.  Carl,  (1913)  227  U.  S. 
639,  33  S.  Ct.  391,  57  U.  8.  (L.  ed.) 
683;  Missouri,  etc.,  R.  Co.  v,  Harriman, 

(1913)  227  U.  S.  667,  33  S.  Ct.  397,  57  U. 
S.  (L.  ed.)  690;  Chicago,  etc.,  R.  (3o.  v. 
Cramer,  (1914)  232  U.  S.  490,  34  S.  Ct. 
383,  58  U.  S.  (L.  ed.)  697;  Great 
Northern  R.  Co.  v.  O'Connor,  (1914) 
232  U.  S.  608,  34  8.  Ct.  380,  58  U.  S. 
(L.  ed.)  703.  We  regard  these  cases  as 
settling  the  proposition  that  the  shipper 
as  well  as  the  carrier  is  bound  to  take 
notice  of  the  filed  tariff  rates  and  that  so 
long  as  they  remain  operative  they  are 
conclusive  as  to  the  rights  of  the  parties, 
in  the  absence  of  facts  or  circumstances 
showing  an  attempt  at  rebating  or  false 
billing.  Great  Northern  R.  Co.  r.  O'Con- 
nor, supra.  To  give  to  the  oral  agree- 
ment up<m  which  the  suit  was  brought, 
the  prevailing  effect  allowed  in  this  case 
by  the  charge  in  the  trial  court, 
affirmed  by  the  judgment  of  the  Supreme 
Court  of  the  State,  would  be  to  allow  a 
special  contract  to  have  binding  force 
and  effect  though  made  in  violation  of  the 
filed  schedules  which  were  to  be  equally 
observed  by  the  shipper  and  carrier.  If 
oral  agreements  of  this  character  can  be 
sustained  then  the  door  is  open  to  all 
maimer  of  special  contracts,  departing 
from  the  schedules  and  rates  filed  with 
the  Commission.  Kansas  City  Southern 
R.  Co.  V.  Carl,  supra,  p.  626.  To  main- 
tain the  supremacy  of  such  oral  agree- 
ments would  defeat  the  primary  purposes 
of  the  Interstate  Commerce  Act,  so  often 
affirmed  in  the  decisions  of  this  court, 
which  are  to  require  equal  treatment  of 
all  shippers  and  the  charging  of  but  one 
rate  to  all,  and  that  the  one  filed  as 
required  bv  the  act."  See  to  the  same 
effect,   Atchison,   etc.,   R.   Co.    v.    Moore, 

(1914)  233  U.  S.  182,  34  S.  Ct.  558,  58  U. 
S.  (L.  ed.)  906;  Central  of  Georgia  R.  Co. 
V,  Curtis,  (1914)  14  Ga.  App.  716,  82  S. 
E.  318;  Southern  R.  Co.  v.  Prescott, 
(1916)  240  U.  S.  632,  36  S.  Ct.  469,  60 
U.  S.  (L.  ed.)  836,  reversing  (1914)  99 
S.  C.  422,  83  8.  E.  781;  Gulf,  etc.,  R.  Co. 
V,  Vasbinder,  (Tex.  Civ.  App.  1915)  172 
S.  W.  763. 

Power  of  connecting  carrier  to  engraft 
conditions  on  shipper's  contract  with 
initial  carrier. —  The  contract  of  the  ini- 
tial carrier  fixes  the  liability  of  the 
parties  executing  the  contract,  as  well  as 
that  of  the  intermediate  and  connecting 
carriers,  and  under  the  law  such  connect- 


ing carriers  become  the  agents  of  the 
initial  carrier,  and  are  charged  with  the 
duty  of  carrying  out  the  contract  of  their 
principal,  with  no  right  or  power  to  in- 
graft new  conditions  or  stipulations  on 
the  contract  already  lawfully  made  and 
executed,  binding  them  fully  to  perform 
their  part  of  tne  contract  of  carriers 
under  the  terms  of  said  contract.  Mis- 
souri etc,  R.  Co.  v.  Ward,  (Tex.  Civ. 
App.  1914)    169  S.  W.  1035. 

The  contract  of  the  initial  carrier  is 
one  fixing  the  liability  of  the  parties 
executing  the  contract,  as  well  as  that  of 
the  connecting  carrier.  It  follows  that 
any  contract  made,  or  attempted  to  be 
made,  by  the  intermediate  carrier  has  no 
binding  effect  with  reference  to  the  ship- 
ment while  in  the  course  of  transpDrta- 
tion.  Atchison,  etc,  R.  Co.  v.  Word, 
(Tex.  Civ.  App.  1913)  159  S.  W.  375. 

VIII.   Who  Is  Initial  Cabbieb 

Electric  street  railway. —  In  Roes  v. 
Maine  Cent.  R.  Co.,  (1914)  112  Me.  63,  90 
Atl.  711,  the  facts  were  as  follows:  Pota- 
toes were  shipped  from  a  station  on  the 
line  of  the  Bangor  Railway  and  Electric 
Company,  an  electric  railroad  corporation, 
consigned  to  the  shipper's  order  at 
Bangor.  They  were  intended  by  the 
shipper  for  through  and  continuous  trans- 
portation to  Hoboken,  New  Jersey.  At 
Bangor  the  cars  were  received  by  the 
defendant  and  forwarded.  There  was  a 
through  tariff  rate  from  the  point  of  ship- 
ment to  Hoboken,  and  when  the  defendant 
received  the  cars  it  advanced  to  the 
Bangor  Railway  &  Electric  Company  its 

Sroportion  of  the  through  tariff  rate.  The 
efendant  issued  through  bills  of  lading 
to  Hoboken  and  collected  of  the  shipper 
"  heater  charges  "  which  were  intended  to 
cover  heating  the  cars  from  Bangor  to 
Hoboken.  The  potatoes  were  frozen  while 
in  transit,  but  not  on  the  defendant's  line. 
It  was  held  that  the  receipt  by  the 
Bangor  Railway  and  Electric  (Company  of 
its  proportion  of  the  through  taxiff 
charges  was  some  evidence  of  "  a  com- 
mon control,  management  or  arrangement 
for  a  continuous  carriage  or  shipment" 
as  defined  in  the  Interstate  Commerce 
Act,  so  as  to  bring  that  corporation 
within  the  scope  of  the  Act  to  regulate 
commerce  as  amended  by  the  Cannack 
amendment,  and  make  it  liable,  as  initial 
carrier,  for  the  defaults  of  connecting  car- 
riers, but  that  the  defendant,  having  as- 
sumed the  obligation  of  heating  after  the 
potatoes  had  left  the  possession  of  the 
Bangor  Railway  and  Electric  Company, 
was  to  be  deemed  the  initial  carrier  as  to 
defaults  in  heating  during  the  course  of 
transportation.  See  further  Ross  v.  Maine 
Cent.  R.  Co.,  (1915)  114  Me.  287,  96 
Atl.  223,  wherein  this  decision  was  held  to 
be  the  law  of  the  case  as  to  the  defend- 
ant railroad  in  respect  to  the  contract  to 
carry,  in  an  action  for  the  freesing  of 
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carloads  of  potatoes  and  as  to  daims  as- 
serted under  the  Carmack  amendment. 

Telegraph  and  telephone  companies.^ — 
This  amendment  applies  only  to  carriers 
of  property  transported  as  freight  and  not 
to  tefegrajph  and  telephone  companies. 
Bailey  v.  Western  Union  Tel.  Co.,  (Ter. 
Civ.  App.  1914)  171  S.  W.  839,  wherein 
the  court  said:  "It  was  made  a  part  of 
the  Interstate  Commerce  Act  some  time 
previous  to  the  adoption  of  the  amend- 
ment making  that  act  applicable  to  tele- 
graph and  telephone  companies,  and  at  a 
time  when  carriers  of  passengers  and 
freight  were  the  only  transportation  com- 
panies sought  to  be  r^nilated  by  that 
act." 

Switching  railway. —  A  common  carrier 
which  received  floods  for  interstate  ship- 
ment is  the  initial  carrier,  although  it 
only  switches  the  car  in  which  they  are 
loaded  to  the  lines  of  another  common 
carrier  to  be  transported  out  of  the  state. 
Barrett  t?.  Northern  Pac.  R  Co.,  (Idaho 
1916)  157  Pac.  1016;  W.  H.  Aton  Piano 
Co.  r.  Chicago,  etc.,  R.  Co.,  (1913)  152 
Wis.  156,  139  N.  W.  743. 

An  express  company  was  held  under 
certain  circumstances  to  be  an  initial  car- 
rier. Glenlyon  Dye  Works  v.  Interstate 
Express  Co.,  (1914)  36  R.  I.  558,  91 
Atl.  6. 


i 


IX.  Liability  of  Iiotial  Cabbieb 

1.  In  General 

The  Carmack  amendment  makes  the 
initial  carrier  liable  for  any  loss,  damage 
or  injury  to  property  transported  caused 
by  it  or  any  connecting  carrier.  Glass- 
man  V.  Chicago,  etc.,  R.  Co.,  (1914)  166 
la.  264,  147  N.  W.  757}  Glenlyon  Dye 
Works  V.  Interstate  Express  Co.,  (1914) 
36  R.  I.  558,  91  Atl.  5;  St.  Louis,  etc.,  R. 
Co.  r.  Gould,  (Tex.  Civ.  App.  1914)  165 
S.  W.  13;  Nashville,  etc.,  R.  Co.  «.  Drey- 
fuss-Weil  Co.,  (1912)  150  Ky.  333,  150 
S.  W.  321;  St.  Louis,  etc.,  R.  Co.  v, 
Zickafoose,  (1913)  39  Okla.  302,  135  Pac 
406. 

The  primary  liability  clause  is  based 
upon  the  presumed  facts  and  the  law  that 
a  contract  has  been  made  between  the 
carriers,  because  carriage  cannot  otherwise 
be  required.  Cleveland,  etc.,  R.  Co.  v. 
Hayes,  (Ind.  1914)  104  N.  E.  581. 

The  liability  of  an  initial  carrier  is  the 
same  whether  its  contract  as  issued  reads 
to  the  end  of  its  own  line  or  to  a  destina- 
tion over  the  lines  of  connecting  carriers. 
Galveston,  etc.,  R.  Co.  v.  Johnson,  (Tex. 
Civ.  App.  1910)    133  S.  W.  725. 

The  Carmack  amendment  does  not  use 
the  term  "  initial  carrier  "  nor  "  primary 
carrier;"  but  the  words  employed  refqr 
to  the  initial  carrier  by  designating  such 
carrier  as  the  one  receiving  property  for 
an  interstate  shipment.  The  carrier  made 
liable  by  the  amendment  has  been  treated 
by  the  courts  continually  as  the  initial  or 


first  carrier  receiving  the  goods.  Since 
the  requirement  that  the  carrier  receiving 
property  for  a  continuous  interstate  ship- 
ment shall  issue  a  receipt  or  bill  of  lad- 
ing is  confined  to  the  initial  carrier  and 
as  there  is  no  requirement  that  any  con- 
necting carrier  shall  issue  a  receipt  or  bill 
of  lading  it  was  evidently  contemplated 
that  the  liability  should  attach  to  the 
first  carrier  only,  tiooney  t?.  Oregon 
Short  Line  R.  Co.,  (1916)  271  111.  538, 
111  N.  E.  509. 

Under  the  Carmack  amendment  the 
initial  carrier,  as  principal,  is  liable  not 
only  for  its  own  negligence,  but  that  of 
any  agency  which  it  may  use  and  is  con- 
sidered to  have  adopted  the  connecting 
carrier  as  its  agent.  Burkenroad  Gold- 
smith Co.  V.  Illinois  Cent.',  R.  Co.,  (1915) 
138  La.  81,  70  So.  44,  wherein  it  appeared 
that  a  carload  of  feed  was  water-damaged 
in  transit  and  the  sealed  car  was  delivered 
at  the  point  of  destination  to  a  branch 
railroad  for  delivery  to  the  consignee  and 
was  by  him  rejected  on  account  of  said 
damage  and  the  loaded  car  was  thereupon 
returned  to  the  delivery  carrier  and  the 
feed  suffered  further  depreciation  before 
it  was  sold  by  said  carrier.  The  court 
held  that  the  initial  carrier  was  liable  for 
the  damages  to  the  feed  not  only  from 
water  but  from  the  failure  of  its  agent, 
the  delivering  carrier,  to  promptly  dispose 
of  the  feed  to  the  best  advantage. 

Shipment  of  horses  withont  caretaker. 
—  The  liability  of  the  initial  carrier  for 
damages  to  a  carload  of  horses  occurring 
in  a  connecting  line  is  absolute  and  does 
not  depend  upon  whether  a  caretaker  ac- 
companied the  horses,  and  that  none  of 
the  damage  occurred  on  the  line  of  the 
initial  carrier  but  on  the  line  of  the  con- 
necting carrier.  Nor  does  it  depend  upon 
the  solvency  of  the  connecting  carrier. 
Texas  Mexican  R.  Co.  r.  King,  (Tex.  Civ. 
App.  1915)   174  S.  W.  336. 

Sale  by  connecting  carrier  to  satisfy 
lien. —  Where  goods  are  promptly  trans- 
po^d  to  their  destination  by  the  initial  ' 
carrier  and  a  connecting  line  without  loss, 
injury,  or  damage,  and  are  sold  by  the 
connecting  carrier  to  satisfy  its  lien  for 
charges  because  of  the  failure  of  the  con- 
signee to  accept  them,  the  case  is  not 
within  the  terms  of  this  section,  and  the 
shipper,  by  virtue  thereof,  cannot  hold  the 
initial  carrier  liable.  Norfolk,  etc.,  R. 
Co.  V.  Stuart's  Draft  Mill.  Co.,  (1909)  109 
Va.  184,  63  S.  E.  415;  Chicago,  etc.,  R. 
Co.  V,  Clements,  (1909)  53  Tex.  Civ.  App. 
143,  115  S.  W.  664. 

Failure  to  divert  shipment  as  desired.—- 
An  initial  carrier,  which  is  under  no  obli- 
gation, by  contract  or  otherwise,  to  notify 
a  connecting  carrier  that  the  shipper  de- 
sired a  diversion  of  the  shipment  at  a 
point  on  the  connecting  carrier's  line,  hav- 
ing delivered  the  shipment  to  the  connect- 
ing carrier,  is  not  liable  for  a  failure  of 
the  connecting  carrier  to  make  the  diver- 
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sion,  as  no  fault  is  attributable  to  the 
connecting  carrier.  Patton  i\  Texas,  etc., 
R.  Co.,  (Tex.  Civ.  App.  1911)  137  S.  W. 
721. 

2.  Former  Liability  Contrasted 

Prior  to  the  amendment  the  rule  of 
carrier's  liability  for  an  interstate  ship- 
ment of  property,  as  enforced  in  both 
federal  and  state  courts,  was  either  that 
of  the  general  common  law  as  declared  by 
this  court  and  enforced  in  the  federid 
courts  throughout  the  United  States,  or 
that  determined  by  the  supposed  public 
policy  of  a  particular  state  or  that 
prescribed  by  statute  law  of  a  par- 
ticular state.  Adams  Express  Co.  v,  Cro- 
ninger,  (1913)  226  U.  S.  491,  33  S.  Ct. 
148,  67  U.  S.  (L.  ed.)  314,  44  L.  R.  A. 
(N.  S.)    257. 

But  each  of  several  connecting  car- 
riers was  responsible  only  for  loss  occur- 
ring on  its  own  line.  Central  of  Cr^orgia 
R.  Co.  1?.  Chicago  Varnish  Co.,  (1910) 
169  Ala.  287,  53  So.  832. 

So  much  of  the  provision  of  the  amend- 
ment as  makes  the  carrier  receiving  goods 
for  transportation  to  a  destination  beyond 
its  own  terminus  responsible  for  loss  or 
damage  occurring  on  any  portion  of  the 
route  is  declaratory  of  the  common  law; 
but  so  far  as  it  forbids  and  annuls  con- 
tracts exempting  the  initial  carrier  from 
liability  for  loss  and  damage  arising  after 
the  shipment  has  passed  into  the  posses- 
sion of  the  connecting  carriers  it  is  in 
derogation  of  the  common  law.  Southern 
Pac.  Co.  V.  Crenshaw,  (1909)  5  G<a.  App. 
675,  63  S.  E.  865. 

The  only  new  right  of  action  given  the 
legal  holder  of  a  bill  of  lading  in  inter- 
state commerce  shipments  is  against  the 
initial  carrier,  where  the  primary  cause 
of  liability  is  upon  the  subsequent  connect- 
ing carrier.  St.  Louis,  etc.,  R.  Co.  v. 
Mounts,  (1914)  44  Okla.  359,  144  Pac. 
1036,  wherein  the  court  said:  **  The  right 
of  action  against  an  initial  carrier  is  ex- 
tended to  cases  where  the  primary  cause 
of  liability  is  upon  a  subsequent  connect- 
ing carrier  and  in  favor  of  the  lawful 
holder  of  the  receipt  or  bill  of  lading 
issu^  by  the  carrier;  but  it  is  further 
provided  that  such  initial  carrier  may  re- 
cover from  such  connecting  carrier  'the 
amount  of  such  loss,  damage,  or  injury 
as  it  may  be  required  to  pay  to  the  owners 
of  such  property,  as  may  be  evidenced  by 
any  receipt,  judgment,  or  transcript 
thereof.'  Except  as  to  the  said  extension 
of  the  right  of  action  to  the  cases  speci- 
fied above,  which  is  the  only  new  right 
given  the  shipper  by  the  Carmack  amend- 
ment, that  amendment  is  merely  affirma- 
tory  of  the  pre-existing  law  in  this 
respect." 

The  manifest  object  of  this  provision  of 
the  statute  is  to  enable  one  who  contracts 
with  a  common  carrier  for  the  carriage  of 
goods  to  a  point  in  a  distant  state  over 
its  lines  and  over  the  connecting  lines  of 


several  common  carriers,  to  recover  dam- 
ages for  injury  thereto  directly  from  the 
carrier  to  which  the  goods  were  delivered 
and  by  which  the  bill  of  lading  therefor 
was  issued,  without  being  compelled  to 
seek  out  and  sue  the  particular  carrier 
that  occasioned  the  injury.  The  legal 
effect  of  the  provision,  so  far  as  it  relates 
to  a  carrier,  is  to  impose  upon  it  a  legal 
liability  to  perform  and  complete  by  de- 
livery at  destination  every  contract  of 
interstate  carriage  into  which  it  may 
enter  for  itself  and  for  its  connecting 
lines  from  which  escape  can  be  made 
neither  by  rules  nor  regulations  of  its 
own  or  by  the  contract  or  consent  of  the 
shipper.  The  legal  effect  of  the  provision, 
so  far  as  it  relates  to  a  shipper,  is  not 
to  confer  upon  him  a  right  to  a  new  kind 
of  contract,  but  to  extend  to  him  rather 
a  new  and  an  additional  remedy  upon  the 
kinds  of  contracts  he  may  theretofore  hav0 
been  able  to  make,  by  affording  him  an 
opportunity  to  sue  and  recover  from  the 
carrier  to  which  the  property  was  deliv- 
ered for  shipment,  under  the  liability  im- 
gosed  upon  the  carrier  by  the  statute, 
lowden  v.  Philadelphia,  etc,  R.  Co., 
(Del.  1914)   91  Atl.  209. 

In  St.  Louis,  etc.,  R.  Co.  v,  Carlilc, 
(1912)  35  Okla.  118,  128  Pac.  690,  it 
appeared  that  the  shipment  was  made 
from  a  point  in  the  Indian  Territory  to 
Chicago  prior  to  the  passage  of  the  Car- 
mack  amendment.  It  was  held  that,  in 
the  ahsence  of  any  agreement  constituting 
the  carriers  partners  or  joint  under- 
takers, and  in  the  absence  of  any  special 
agreement  by  the  initial  carrier  assuming 
liability  for  the  shipment  over  the  entire 
route,  the  initial  carrier  was  liable  only 
for  the  loss  or  injury  occurring  on  its 
own  line. 

3.  Period  of  Liability 

The  Carmack  amendment  must  be  pre- 
sumed to  have  been  intended  by  Congress 
to  go  as  far  as  Congress  had  power  to 
regulate  the  subject,  and  to  make  the 
initial  carrier  liaole  for  any  loss  of  the 
property  until  its  interstate  shipment  was 
completed.  Nashville,  etc.,  R.  Co.  r.  Drey- 
fuss- Weil  Co.,  (1912)  150  Ky.  333,  150 
S.  W.  321. 

Where  a  carload  of  shingles  was  shipped 
over  connecting  lines  to  its  destination  in 
Illinois,  and  from  there,  without  notice 
to  the  initial  carrier,  reshipped  over  other 
lines  to  a  new  point  of  destination  in 
New  Jersey,  where  it  arrived  in  a  dam- 
aged condition,  the  initial  carrier's  respon- 
sibility ended  with  the  arrival  of  the 
shingles  at  the  destination  named  in  its 
bill  of  lading;  and  the  fact  that  a  con- 
necting carrier  at  St.  Paul  removed  the 
sliingles  from  a  box  car  to  an  open  car 
without  notice  to  the  shipper  does  not 
show  negligence  in  forwardmg  the  shin- 
gles to  their  destination  in  Illinois, '  nor 
render  the  initial  carrier  liable  for  dam- 
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age  by  reaaon  of  reshipping  in  open  cars, 
in  the  absence  of  evidence  that  the  shin- 
gles were  damaged  on  arrival  at  the  first 
destination  in  Illinois.  Parker-Bell  Lum< 
ber  Co.  v.  Great  Northern  R.  Co.,  (1912) 
69  Wash.  123,  124  Pac.  389,  41  L.  £L  A. 
(N.  S.)   1064. 

Under  the  Carmack  amendment  a  com- 
mon carrier  which  receives  goods  for 
transportation  from  a  point  in  one  state 
to  a  point  in  another,  if  it  routes  the  con- 
signment over  the  line  of  another  com- 
mon carrier,  makes  the  latter  its  agent 
and  is  liable  to  the  owner  of  the  gcxnis, 
or  his  assignors,  for  any  damage  which 
results  from  negligence  or  carelessness  in 
transportation,  whether  the  damage  occurs 
upon  its  own  line  or  upon  that  of  the 
carrier  to  which  it  delivers  the  consign- 
ment. But  an  initial  carrier  is  not  liable 
for  damage  to  goods  occurring  on  lines  not 
its  own,  and  over  which  they  were  routed 
without  notice  to  it.  The  obligation  of 
such  a  carrier  ceases  when  the  goods  reach 
the  destination,  in  ^ood  condition,  to 
which  they  were  originally  consigned. 
Barrett  v.  Northern  Pac.  R.  Co.,  (Idaho 
1916)   157  Pac.  1016. 

Where  a  connecting  carrier's  liability 
aa  a  carrier  for  an  interstate  shipment 
had  terminated  when  it  sold  the  goods  for 
freight  charges,  the  initial  carrier  is  not 
liable  for  the  value  of  the  goods  under 
this  section.  Norfolk,  etc.,  R.  Co.  v. 
Stuart's  Draft  Mill.  Co.,  (1909)  109  Va. 
184,  63  S.  E.  415. 

4.  Nature  of  Liability 

In  Cincinnati  &  Tex.  Pac.  Ry.  r.  Ran- 
kin, (1916)  241  U.  8.  319,  counsel  con- 
ceded the  liability  of  a  common  carrier 
under  the  long  recognized  common  law 
rule,  not  only  for  negligence  but  also  as 
an  insurer,  but  insisted  that  the  Carmack 
Amendment  had  changed  this  rule  to  the 
extent  that  in  Adams  Express  Co.  v, 
Croninger,  226  U.  8.  491,  the  amendment 
waa  hdd  to  restrict  a  carrier's  liability 
to  loss  ''caused  by  it"  and  that  conse- 
quently the  trial  court  erred  when  it 
charged :  "  In  this  case  the  carrier  is 
held  to  the  highest  degree  of  care  for  the 
safe  transportation  of  the  animals."  The 
court  said :  "  Construing  the  Carmack 
Amendment,  we  said  through  Mr.  Justice 
Lurton  in  the  case  cited,  226  U.  8.  pp. 
506-507:  'The  liability  thus  imposed  is 
limited  to  any  loss,  injury  or  damage 
caused  by  it  or  a  succeeding  carrier  to 
whom  the  property  may  be  delivered,  and 
plainly  implies  a  liability  for  some  de- 
fault in  ita  common  law  duty  as  a  com- 
mon carrier.'  Properly  understood, 
neither  this  nor  any  other  of  our  opin- 
ions holds  that  this  amendment  has 
changed  the  common  law  doctrine  there- 
tofore approved  by  us  in  respect  of  a 
carrier's  liability  for  loss  occurring  on  its 
own   line."     Compa/re  Missouri,   etc.,  R. 


Ca  V,  French,  (Okla.  1915)  152  Pae.  591; 
St.  Louis,  etc.,  R.  Co.  v,  Zickafoose, 
(1913)   39  Okla,  302,  135  Pac.  406. 

The  liability  imposed  is  limited  to  "  any 
loss,  injury,  or  damage  caused  by  it  or  a 
succeeding  carrier  to  whom  the  property 
may  be  delivered,"  and  plainly  implies  a 
liability  for  some  default  in  its  common- 
law  duty  as  a  common  carrier.  Louis- 
ville, etc.,  R.  Co.  r.  Brewer,  (1913)  183 
Alu  172,  62  So.  698. 

6.  Route  Selected  hy  Shipper 

Where  an  interstate  shipment  la  ae* 
cepted  to  be  transported  over  a  route 
selected  by  the  shipper,  which  was  differ- 
ent from  the  one  the  carrier  would  other- 
wise have  selected,  and  one  as  to  which 
the  carrier  had  no  established  through 
rate,  the  primary  liability  is  the  same  as 
in  case  of  an  established  route  and  rate, 
and  does  not  offend  against  the  due  proc- 
ess of  law  clause  of  the  Federal  Consti- 
tution. Cleveland,  etc.,  R.  Co.  v.  Hayes, 
(1913)  181  Ind.  87,  102  N.  E.  34,  103 
N.  £.  839,  following  Norfolk,  etc.,  R.  Co.  «. 
Dixie  Tobacco  Co.,  (1913)  228  U.  S.  593, 
33  S.  Ct.  609,  57  U.  8.  (L.  ed.)  980. 

6.  lAahility  for  Delay 

Delay  in  transportation. —  The  Carmack 
amendment  imposes  on  the  "  initial  car- 
rier" liability  for  delay  occurring  on  the 
line  of  its  connection  without  physical 
damage  to  the  property.  New  York,  etc., 
R.  Co.  V,  Peninsula  Produce  Exch.,  (1916) 
240  U.  8.  34,  36  8.  Ct.  230,  60  U.  8.  (L. 
ed.)  511,  affirming  (1914)  122  Md.  215, 
89  Atl.  433,  wherein  the  court  said:  ''The 
words  '  any  loss,  damage,  or  injury  to  such 
property '  caused  by  the  initial  carrier  or 
by  any  connecting  carrier  are  comprehen- 
sive enough  to  embrace  all  damages  re- 
sulting from  any  failure  to  discharge  a 
carrier's  duty  with  respect  to  any  part 
of  the  transportation  to  the  agreea  desti- 
nation. It  is  not  necessary,  nor  is  it 
natural  in  view  of  the  general  purpose  of 
the  statute,  to  take  the  words  'to  the 
property  *  as  limiting  the  word  '  damage ' 
as  well  as  the  word  ^  injury '  and  thus  as 
rendering  the  former  wholly  superHuous. 
It  is  said  that  there  is  a  different  respon- 
sibility on  the  part  of  the  carrier  with 
respect  to  delay  from  that  which  exists 
where  there  is  a  failure  to  carry  safely. 
But  the  difference  is  with  respect  to  the 
measure  of  the  carrier's  obligation;  the 
duty  to  transport  with  reasonable  de- 
spatch is  none  the  less  an  integral  part 
of  the  normal  undertaking  of  the  carrier. 
And  we  can  gather  no  intent  to  unify 
only  a  portion  of  the  carrier's  responsi- 
bility. Further,  it  is  urged,  that  the 
amendment  provides  that  the  initial  car- 
rier may  recover  from  the  connecting  car- 
rier '  on  whose  line  the  loss,  damage,  or 
injury  shall  have  been  sustained  the 
amount  of  such  less,  damage,  or  injury 
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as  it  may  be  required  to  pay  to  the  own- 
ers of  such  property,'  and  this,  it  is  said, 
shows  that  the  *  loss,  damage,  or  injury  * 
described  is  that  which  mav  be  localized 
as  having  occurred  on  the  line  of  one  of 
the  carriers  and  therefore  should  be  lim- 
ited to  physical  loss  or  injurr.  But  we 
find  no  difficulty  in  this,  as  tne  damases 
required  to  be  paid  by  the  initial  earner 
are  manifestly  regarded  as  resulting  from 
some  breach  of  duty,  and  the  purpose  is 
simply  to  provide  for  a  recovery  against 
the  connecting  carrier  if  the  latter,  as  to 
its  part  of  the  transportation,  is  found  to 
be  guilty  of  that  breach.  The  view  we 
have  expressed  finds  support  in  the  ex* 
plicit  terms  of  the  act  of  January  20, 
1914,  c.  11,  38  Stat.  278  [amoiding  Judi- 
cial Code,  sec.  28;  see  Judiciabt],  which 
provides  '  that  no  suit  brought  in  any 
state  court  of  competent  jurisdiction 
against  a  railroad  company  ...  to  re- 
cover damages  for  delay,  loss  of,  or 
injury   to    property    received    for    trans- 

Sortation  by  such  common  carrier  un- 
er  section  twenty  of  the  Act  to  regu- 
late commerce  .  .  .  shall  be  removed  to 
any  court  of  the  United  States  where 
the  matter  in  controversy  does  not  ex- 
ceed, exclusive  of  interest  and  costs,  the 
sum  or  value  of  $3,000.'  If  the  language 
ox  sec.  20  can  be  regarded  as  ambiguous, 
this  legislative  interpretation  of  it  as 
conferring  a  right  of  action  for  delay,  aa 
well  as  for  loss  or  injury  to  the  property 
in  the  course  of  transportation  is  entitled 
to  great  weight."  See  to  the  same  effect 
Southern  Pac.  R.  Co.  v.  Lyon,  (1914)  107 
Miss.  777,  66  So.  209;  Texas  Midland  R. 
Co.  V,  Becker,  (Tex.  Civ.  App.  1914)  171 
S.  W.  1024;  Norfolk  Truckers*  Exch.  v. 
Norfolk  Southern  R.  Co.,  (1914)  116  Va. 
466,  82  S.  E.  92.  Compare  Byers  v.  South- 
em  Express  Co.,  (1914)  165  N.  C.  542,  81 
S.  E.  741. 

In  Hudson  17.  Chicago,  etc.,  R.  Co., 
(D.  C.  Minn.  1915)  226  Fed.  38,  it  ap- 
peared that  the  defendant  railway  com- 
pany in  the  shipments  involved  was  the 
intermediate  common  carrier  in  interstate 
commerce,  that  the  cause  of  action  rested 
upon  delay  by  the  common  carriers,  or 
some  of  them.  The  evidence  showed  that 
the  delay  did  not  occur  on  the  line  of  the 
intermediate  carrier.  It  was  held  that 
such  carrier  could  not  be  fhied  for  the 
delay,  r^ardless  of  whether  it  had  or  had 
not  issu^  a  bill  of. lading. 

Delay  in  delivery, — Any  initial  carrier  is 
not  liable  as  a  carrier  for  an  interstate 
shipment  over  lines  of  connecting  carriers, 
where  the  ffoods  were  held  at  their  desti- 
nation by  &e  last  carrier  as  a  warehouse- 
man after  the  lapse  of  a  reasonable  time 
for  their  removal  subsequent  to  the  mail- 
ins  of  a  notice  of  their  arrival  and  reason- 
able diligence  to  find  and  locate  the  con- 
signee. Hogan  Milling  Co.  t\  Union  Pac. 
R.  Co.,  (1914)  91  Kan.  783,  139  Pac. 
397,  wherein  the  court  said :    "  The  initial 


carrier  under  the  Carmadc  amendment  is 
only  made  liable  for  loss,  injury,  or  dam- 
age resulting  from  some  default  in  its 
common-law  duty  as  a  common  carrier,  or 
some  default  of  the  same  kind  in  a  suc- 
oeedlng  carrier.  It  does  not  make  the 
initial  carrier  liable  as  a  carrier  for  a  loss 
or  injury  to  goods  occurring  while  held 
by  the  succeeding  carrier  as  warehouse- 
man. Norfolk,  etc.,  R.  Co.  v.  Stuart's 
Draft  Milling  Co.,  [1900]  109  Va.  184,  63 
S.  E.  415,  is  a  case  quite  similar,  except 
that  the  consignee,  after  receipt  of  notice 
of  the  arrival  of  a  car  of  flour,  neglected 
to  remove  it  for  an  unreasonable  len^h  of 
time.  It  was  held  that  the  liability  of 
the  connecting  carrier  was  that  of  a  ware- 
houseman only,  and  the  initial  carrier  was 
not  liable  for  the  loss.  In  Louisville,  etc, 
R.  Co.  t?.  Brewer,  [(1913)  183  Ala.  172], 
62  So.  698,  a  case  directly  in  point,  it  was 
held  that  an  initial  carrier  is  not  liable 
as  a  carrier  imder  the  Carmack  amend- 
ment for  a  loss  occurring  while  the  goods 
were  held  at  their  destination  by  the  last 
carrier  as  a  warehouseman  after  a  reason- 
able length  of  time  had  elapsed  subsequent 
to  the  mailing  of  notice  of  their  arrival. 
The  contention  that  the  failure  of  the 
Erie  promptly  to  divert  the  shipment  after 
notice  by  the  plaintiflf  was  the  proximate 
cause  of  the  loss  cannot  be  upheld.  In 
the  case  of  Rodgers  v,  Missouri  Pac.  R. 
Co.,  [1907]  76  Kan.  222,  86  Pac.  885,  10 
L.  R.  A.  (N.  S.)  658,  121  A.  S.  R.  416, 
12  Ann.  Cas.  441,  a  car  of  corn  was  de- 
livered by  the  railway  comjjany  at  Frank- 
fort, Kan.,  for  transportation  to  Kansas 
City,  Mo.  There  was  delay  for  an  unrea- 
sonable length  of  time.  When  it  finally 
reached  Kansas  City  it  was  destroyed  by 
the  unprecedented  flood  of  1903.  It  was 
contended  that  if  the  company  had  moved 
the  com  promptly  it  would  have  been  de- 
livered before  the  flood  occurred.  It  was 
held,  however,  that  the  delay  was  not 
the  proximate  cause  of  the  damage.  The 
opinion  contains  an  elaborate  discussion 
of  the  doctrine  of  proximate  cause,  and 
cites  numerous  cases  in  support  of  the 
decision.  In  order  that  a  delay  in  trans- 
portation can  render  the  earner  respon- 
sible for  a  loss  it  must  be  so  unreasonable 
as  to  amount  to  a  conversion.  Rodgers  v, 
Missouri  Pac.  R.  Co.,  supra;  Henry  «. 
Athison,  etc.,  R.  Co.,  [1910]  83  Kan  104, 
109  Pac.  1005,  28  L.  R.  A.  (N.  S.)  1088. 
In  the  last  cited  case  the  owner,  in  re- 
sponse to  a  notice,  promptly  called  at  the 
freight  depot,  tendered  the  charges  due 
on  the  goods,  and  demanded  the  delivery, 
but  the  railway  company  wrongfully  re- 
fused the  demand.  One  day  thereafter  an 
unprecedented  flood  occurred  which  dam- 
aged the  goods.  It  was  held  that  the  re- 
fusal of  the  demand  and  the  wrongful  de- 
tention amounted  to  a  conversion  of  the 
?;ood8  and  the  railway  company  was  there- 
ore  held  responsible  for  the  loss  occa- 
sioned by  the  flood.     The  principle  that 
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no  wrongdoer  can  be  allowed  to  appor- 
tion or  qualify  his  own  wrong'  was  ap- 
plied to  the  facts." 

7.  Wrongful  Delivery  or  Diversion 

The  aim  and  purpose  of  the  Carmack 
amendment  was  to  establish  unity  of  re- 
sponsibility, and  the  words  of  the  statute 
are  comprehensive  enough  to  embrace  re- 
sponsibility for  all  losses  resulting  from 
any  failure  to  discharge  a  carrier's  duty, 
as  to  any  part  of  the  agreed  transporta- 
tion, which,  as  defined  in  the  federal  Act, 
includes  a  wrongful  delivery.  Georgia, 
etc.,  R.  Co.  t?.  Blish  Milling  Co.,  (1916) 
241  U.  S.  190,  36  S.  Ct.  641,  60  U.  S. 
(L.  ed.)  948,  affirming  (1914)  15Ga.App. 
142,  82  S.  E.  784.  ^^ 

An  initial  carrier  is  liable  for  the  act 
of  the  last  carrier  in  delivering  the  goods 
transported  to  the  consignee  without  re- 
quiring the  surrender  of  the  bill  of  lading 
as  provided  for  in  the  contract  of  trans- 
portation. Thomas  r.  Blair,  (Mich.  1916) 
161  N.  W.  1041,  wherein  the  court  said: 
"The  second  proposition  of  appellants, 
that  there  was  no  liability  upon  the  initial 
carrier  for  a  loss  of  the  kind  involved  in 
this  suit,  for  the  reason  that  the  federal 
statute  under  which  the  action  is  brought 
does  not  cover  such  a  claim,  cannot  be 
sustained.  This  question  has  been  passed 
upon  by  the  Supreme  Court  of  the  United 
States,  followed  twice  by  this  court  hold- 
ing that  the  initial  carrier  is  liable.  At- 
lantic Coast  Line  R.  Co.  v.  Riverside  Mills, 
[1911]  219  U.  S.  186,  31  S.  Ct.  164,  66 
U.  S.  (L.  ed.)  167,  31  L.  R.  A.  (N.  S.) 
7;  Sturges  r.  Detroit,  etc.,  R.  Co.,  [1911] 
166  Mich.  231,  131  N.  W.  706;  Perkett  t?. 
Manistee,  etc.,  R.  Co.,  [1913]  176  Mich. 
263,  at  page  259,  141  N.  W.  607." 

In  Coovert  v,  Spokane,  etc.,  R.  Co., 
(1914)  80  Wash.  87,  141  Pac.  324,  the 
court,  holding  that  an  initial  carrier  was 
liable  for  delivery  to  a  consignee  who  was 
not  the  holder  of  the  bill  of  lading,  said: 
"The  cases  determined  prior  to  the  pas- 
sage of  the  Carmack  amendment  of  act  to 
regulate  commerce  (34  Stat,  at  Large,  684) 
are  seemingly  inharmonious  on  the  ques- 
tion whether  a  carrier  can  with  impunity 
deliver  a  consignment  of  goods  to  the  con- 
signee liamed  in  the  bill  of  lading  without 
production  of  the  bill  of  lading,  even  in 
instances  where  it  has  no  knowledge  that 
the  consignee  is  not  in  possession  of  the 
bill  of  lading,  or  it  is  without  knowledge 
that  the  right  to  receive  the  goods  is 
claimed  by  some  person  other  than  the 
consignee.  See  Nebraska  Meal  Mills  v. 
St.  Louis  Southwestern  R.  Co.,  [1897]  64 
Ark.  169,  41  S.  W.  810,  38  L.  R.  A.  358, 
and  cases  collected  in  note,  62  A.  S.  R. 
183.  But  we  think  the  cases  were  practi- 
cally uniform  to  the  effect  that  a  carrier 
delivered  consigned  ^oods  to  the  consignee 
without  the  production  of  the  bill  of  lad- 
ing at  its  peril,  when  it  had  knowledge. 


or  reasonable  cause  to  believe,  that  the 
consignee  did  not  have  the  full  beneficial 
interest  in  the  goods."  Continuing,  after 
quoting  the  provisions  of  the  Carmack 
amendment  for  the  issue  of  a  receipt  or 
bill  of  lading,  the  court  said :  "  This  pro- 
vision of  the  statute,  it  will  be  observed, 
makes  it  the  duty  of  common  carriers  re- 
ceiving property  for  interstate  transporta- 
tion to  issue  a  receipt  or  bill  of  ladmg  to 
the  consignor  of  such  property,  and  makes 
it  liable  to  anv  lawful  holder  of  such  re- 
ceipt or  bill  of  lading  for  any  loss,  dam- 
age, or  injury  to  such  property  caused  by 
it,  or  by  any  common  carrier  to  which 
the  property  may  be  delivered,  or  over 
whose  unea  such  property  may  pass. 
Clearly  the  statute  reco^izes  the  lawful 
holder  of  the  bill  of  lading  as  the  person 
entitled  to  receive  the  shipment,  r^ardless 
of  whom  may  be  named  as  consignee,  and, 
this  being  true,  the  carrier  delivers  the 
goods  transported  at  its  peril,  when  it 
delivers  without  the  production  of  the 
bill  of  lading." 

The  initial  carrier  is  liable  for  damage 
caused  by  the  wrongful  diversion  of  an  in- 
terstate shipment  by  a  connecting  carrier 
in  another  state.  Kemendo  v.  Fruit  Dis- 
patch Co.,  (Tex.  Civ.  App.  1910)  131  S.  W. 
73. 

8.  Subrogation  to  Defenses  of  Connecting 

Carrier 

Although  the  initial  carrier  may  be  by 
rail,  if  any  connecting  company  along  the 
designated  or  usual  route  of  shipment, 
there  being  no  route  designated,  is  a  car- 
rier by  water,  and  the  loss  or  injury 
occurs  by  the  wrong  of  such  company,  the 
initial  carrier  may  avail  itself  of  the 
federal  legislation  applicable  to  transpor- 
tation companies  of  that  character,  limit- 
ing the  quantum  of  recovery  in  certain 
instances  and  at  times  relieving  of  respon- 
sibility altogether;  the  principle  being 
that,  m  cases  coming  wimin  tne  effects 
of  the*  law,  the  initial  carrier,  so  far  as 
the  shipper  is  concerned,  is  held  to  have 
contracted  for  through  transportation,  and 
is  liable  for  the  default  of  itself  or  any 
connecting  carrier,  and  may  avail  itself  of 
any  defenses  or  of  limitations  of  liability 
open  to  the  carrier  causing  the  loss.  Brin- 
son  17.  Norfolk  Southern  R.  Co.,  (1916) 
169  N.  C.  425,  86  S.  £.  371,  wherein,  in  an 
action  brought  by  the  shipper  against  the 
initial  carrier  for  the  loss  of  a  shipment 
by  the  connecting  carrier,  in  a  collision 
on  the  high  seas,  it  was  held  that  the  bur- 
den of  proof  resting  upon  the  defendant 
to  show  that  the  connecting  carrier  sup- 
plied a  vessel  that  was  properly  manned, 
equipped  and  seaworthy  was  not  sus- 
tained, so  as  to  make  available  R.  S. 
sec.  4283  (see  the  title  Limitation  of 
Vessel  Owner's  Liability)  limiting  the 
liability  to  the  extent  of  the  owner's 
interest. 
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X.   LlABILITT  OF  CONNECnWO  CaBBIEB 

Rule  stated. —  The  connecting  carrier  is 
not  relieved  from  liability  by  the  Carmack 
amendment,  but  the  bill  of  lading  re- 
quired to  be  issued  b^  the  initial  carrier 
upon  an  interstate  shipment  governs  the 
entire  transportation  and  thus  fixes  the 
obligations  of  all  participating  carriers  to 
the  extent  that  the  terms  of  the  bill  of 
lading  are  applicable  and  valid.  "The 
liability  of  any  carrier  in  the  route  over 
which  the  articles  were  routed,  for  loss 
or  damage,  is  that  imposed  by  the  act  as 
measured  by  the  original  contract  of  ship- 
ment BO  far  as  it  is  valid  under  the  act." 
Georgia,  etc.,  R.  Co.  v.  Blish  Milling  Co., 
(1916)  241  U.  S,  190,  36  S.  Ct  541,  60 
U.  S.  (L.  ed.)  948,  affirming  (1914)  15 
Ga.  App.  142,  82  S.  E.  784. 

The  Carmack  amendment  merely  places 
the  shipper  in  a  position  where  he  may 
be  able  to  recover  for  injured  property 
and  relieve  himself,  oftentimes,  from  the 
task  of  locating  the  active  tortfeasor.  But 
if  the  shipper  knows  which  one  among  a 
number  of  carriers  caused  the  injury,  he 
may  sue  that  one  alone.  Elliott  v.  Chi- 
cago, etc.,  R.  Co.,  (1915)  36  S.  D.  67,  150 
N.  W.  777.  See  to  the  same  effect  West- 
ern, etc.,  R.  Co.  V,  White  Provision  Co., 
(1914)  142  Ga.  246,  82  S.  E.  644;  East- 
over  Mule,  etc.,  Co.  v.  Atlantic  Coast  Line 
R.  Co.,  (1914)  99  S.  C.  470,  83  S.  E.  599; 
Louisville,  etc.,  R.  Co.  v.  Lynne,  (Ala. 
1916)  71  So.  338;  Coate  v.  New  Orleans 
Terminal  Co.,  (1916)  139  La.  958,  72 
So.  678;  Newborn  t?.  Louisville,  etc., 
R.  Co.,  (1915)  170  N.  C.  206,  87  S.  B. 
37;  St.  Louis  Southwestern  R.  Co.  v. 
Ray,  (Tex.  Civ.  App.  1910)  127  8.  W. 
281. 

Li  Bichlmeir  r.  Minneapolis,  etc.,  R.  Co., 
(1916)  159  Wis.  404,  150  N.  W.  508,  the 
court  said:  ''This  amendment  clearly 
gives  a  right  of  action  against  the  initial 
carrier.  But  is  such  remedy  exclusive? 
The  proviso  that  nothing  in  this  section 
should  deprive  the  holder  of  the  receipt  or 
bill  of  lading  of  any  remedy  or  right  of 
action  which  he  has  under  existing  law 
was  construed  in  Adams  Express  Co.  v. 
Croninger,  [1913]  226  U.  S.  491,  33  S.  Ct. 
148,  57  U.  S.  (L.  ed.)  314,  44  L.  R.  A. 
(N.  S.)  257,  to  mean  existing  federal  law 
and  not  state  law.  So  the  remedy  given 
by  the  amendment  was  additional  to  and 
concurrent  with  any  other  existing  fed- 
eral remedy.  The  question,  therefore, 
arises  whether,  under  federal  law  prior 
to  the  enactment  of  the  Carmack  amend- 
ment, a  shipper  had  a  right  of  action 
against  a  carrier  negligently  causing  the 
damage,  but  who  was  not  the  carrier  with 
whom  the  initial  contract  of  shipment  was 
made.  An  affirmative  answer  to  this 
question  was  given  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  the 
New  Jersey  Steam  Navigation  Co.  v.  Mer- 
chants' Bank,  [1848]  6  How.  344,  12  U.  S. 
(L.  ed.)  465,  and  so  far  as  we  have  been 


able  to  discover  the  rule  there  announced 
has  remained  unchanged.     Such  are  also 
the  uniform  holdings  of  state  courts.    Sec- 
tion 1  Hutch.  Car.    (3d  ed.)    |  236,  and 
cases     cited;     4     R.     C.     L.     947,     and 
cases  cited.    The  reason  of  the  rule  that 
the  owner  of  the  goods  may  proceed  di- 
rectly against  the  carrier  who  is  the  actual 
wrongdoer,  even  if  he  has  a  remedy  against 
the  receiving  carrier,  is  that  eadi  carrier 
is  an  agent  of  the  owner  authorized  to 
contract  with  the  connecting  carrier  for 
the  safe  transportation  of  the  shipment 
which,  when  undertaken  by  such  carrier, 
becomes  a  contract  with  the  owner  for  a 
breach  of  which  he  can  proceed  directly 
against  the  carrier  in  default.    Owing  to 
the  important  public  duties  which  a  com- 
mon carrier  i>erforms,  the  law  implies  a 
sufficient  privity  of  contract  between  the 
shipper  and  the  connecting  carrier  to  en- 
able the  shipper  to  maintain  an   action 
against  such  carrier  for  a  breach  of  the 
contract  of  shipment  entered  into  by  the 
initial  carrier.    The  English  courts,  how- 
ever, repudiate  the  idea  oi  privity  of  con- 
tract and  restrict  the  remedy  to  the  re- 
ceiving carrier.     4  R.  C.  L.   947."     See 
to    the   same   effect  Vamville   Furniture 
Co.  D,  Charleston,  etc.,  R.  Co.,  (1913)  98 
S.  C.  63,  79  S.  E.  700;  Tradewell  p.  Chi- 
cago, etc.,  R.  Co.,   (1912)    150  Wis.  259, 
136  N.  W.  794. 

The  effect  of  the  amendment  is  not  to 
require  the  shipper  or  consignee  to  sue 
the  initial  carrier  rather  than  the  carrier 
on  whose  line  the  damage  is  done.    There- 
fore a  consignee  may  sue  the  delivering 
carrier  for  a  loss  occurring  on  its  road. 
Moreover  the  amendment  has  not  abro- 
gated the  rule  of  evidence  that  goods  re- 
ceived in  good  order  by  the  initial  carrier 
are  presumed  to  have  been  received  in  like 
order  by  the  succeeding  carrier.    Duvall  v. 
Louisiana  Western  R.  Co.,  (1914)  135  La. 
189,  65  So.  104,  wherein  the  court  said: 
"The  object  which  Congress  had  in  view 
in  enacting  that  amendment  is  said  by 
the  court  in  the  case  of  Atlantic  Coast 
Line  Co.  v.  Riverside  Mills,  [(1911)   219 
U.  S.  186,  31  S.  Ct.  164,  55  U.  S.  (L.  ed.) 
167,  31  L.  R.  A.  (N.  S.)  7],  to  have  been 
simply  to  impose  liability  upon  the  initial 
carrier  for  the  faults  of  the  succeeding 
carrier,  any  agreement  or  stipulation  to 
the  contrary  notwithstanding.     There  is 
absolutely  nothing  to  lead  us  to  suppose 
that  Congress  had  the  further  object  in 
view  of  doing  away  with  the  said  rule  of 
evidence.    Congress  was  conferring  a  right 
of   action;   it  was  not  dealing  with  the 
question    of    what    evidence    the    courts 
should  deem  to  be  sufficient  for  the  proof 
of  a  particular  fact  at  issue  between  the 
litigants.     The  said  rule  of  evidence  has 
absolutely  nothing  to  do  with  the  substan- 
tial rights  of  the  parties.    It  is  simply  an 
aid  to  the  court  in  weighing  the  evidence. 
The  plaintiff,  having  to  prove  that  the 
loss  occured  upon  the  defendant  company's 
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Ime,  offers  evidence  going  to  show  that 
the  goods  were  received  in  good  condition 
by  the  initial  carrier,  and,  having  made 
thw  proof,  contends  that  it  establishes  the 
fact  that  the  loss  of,  or  damage  to,  the 
goods  occurred  on  the  line  of  the  defend- 
ant company,  and,  in  support  of  that  con- 
tention, invokes  this  rule  of  evidence.  The 
question  is,  we  repeat,  simply  one  of  the 
weighing  of  evidence;  and  this  rule  of  evi- 
dence comes  in  aid  of  the  court  in  that 
task."  This  case  was  followed  in  Chicago, 
etc.,  R.  Co.  V,  Harrington,  (1914)  44  Okla. 
41,  143  Pac.  325. 

When  goods  were  shipped  at  a  great 
distance  over  connecting  lines,  the  rule 
which  required  a  shipper  sustaining  loss 
to  prove  on  which  line  it  occurred  often- 
times resulted  in  great  hardship,  and 
sometimes  in  a  failure  to  recover,  simply 
because  the  shipper  could  not  produce 
evidence  to  show  where  the  loss  occurred. 
It  may  in  some  instances  be  burdensome 
to  the  initial  carrier  to  be  held  responsible 
for  loss,  damage,  or  injury  to  the  prop- 
erty caused  by  some  other  carrier  to  whom 
it  is  delivered,  or  over  whose  line  it  passes, 
but  it  cannot  be  denied  that  the  initial 
carrier  can  generally  protect  itself  far 
better  than  a  shipper  can,  and  it  might 
easily  have  happ^ied  under  the  former 
rule  that  a  shipper  would  be  prevented 
from  collecting  a  just  claim  by  reason  of 
the  great  expense  incurred,  and  inconven- 
ience sustained,  in  an  effort  to  establish 
it  in  a  distant  court.  On  the  other  hand, 
if  the  holder  of  the  bill  of  lading  was 
now  required  to*  sue  the  initial  carrier 
alone,  and  was  not  permitted  to  sue  the 
terminal,  or  some  other  carrier,  great  in- 

i'ustice  might  be  done  in  that  way,  and 
lence  probably  for  that,  as  well  as  other 
reasons,  the  proviso  was  added,  "  that 
nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of 
any  remedy  or  right  of  action  which  he 
had  tmder  existing  law."  The  Carmack 
amendment  was  therefore  evidently  in- 
tended to  be  cumulative,  and  not  to  fur- 
nish an  exclusive  remedy.  Baltimore,  etc., 
R.  Co.  t>.  Sperber,  (1912)  117  Md.  696,  84 
Atl.  72. 

Nature  of  liability. —  Where  neither  of 
the  defendants  is  the  initial  carrier,  they 
are  not  in  this  case  in  any  wise  affected 
by  the  Act  of  Congress  called  the  Hepburn 
Act  with  the  amendment  thereto  known 
as  the  Carmack  amendment,  and  are 
therefore  subject  only  to  the  liability  im- 
posed upon  them  by  the  common  law. 
New  York,  etc.,  Transp.  Line  v,  Baer, 
(1912)    118  Md.  73,  84  Atl.  251. 

There  is  nothing  in  the  Act  of  Congress 
known  as  the  Hepburn  Act,  as  amend^  by 
the  Carmack  amendment,  which  will  pro- 
hibit a  shipper  of  goods  in  interstate  com- 
merce over  the  lines  of  several  carriers 
from  bringing  suit,  under  the  provisions 
of  section  2762  of  the  Georgia  Civil  Code 
of  1910,  against  the  last  carrier  who  re- 


ceived the  goods  as  **in  good  order"  for 
damages  sustained  on  account  of  loss  of 
or  damage  to  the  goods.     Atlantic  Coast 
Line  R,  Ck>.  v.  Thomasville  Live  Stock  Co., 
(1913)    13  Qa.  App.  102,  78  S.  E.  1019. 
The  decision  in  this  case  was  based  upon 
the  proviso  of  the  Carmack  amendment 
that  **  nothing  in  this  section  shaU  deprive 
any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action.  .  .  he 
has  under  existing  law."    In  deciding  the 
case,  the  court  proceeded  upon  the  theory 
that  the  proviso  preserves  such  rights  of 
action  as  that  conferred  by  section  2752 
of  the  Georgia  Civil  Code.    This  rule  was 
pronounced   unsound   and   was   expressly 
overruled  in  Southern  R.  Co.  t?.  Bennett, 
(1915)    17  Ga.  App.   162,  86   S.  E.  418, 
wherein  the  court  ruled  that  rights  and 
remedies  qpnferred  by  existing  state  laws, 
where  a  shipment  accepted  by  a  carrier 
for  interstate  transportation  has  been  lost, 
injured  or  damag^,  were  not  continued 
in  force  by  the  proviso  of  the  Carmack 
amendment.     The  proviso  preserves  only 
any  right  or  remedy  that*  the  holder  of 
the  receipt  or  biU  of  lading  may  have  had 
under  existing  federal  law  at  the  time 
of  his  action.     And  the  court  held  that 
a  suit  for  damages  based  upon  section 
2752  of  the  Georgia  Civil  Code  of  1910, 
cannot  be  maintained  against  the  last  of 
several  connecting  carriers,  if  the  loss  or 
damage  to  the  shipment  occurred  in  the 
course  of  interstate  transnortation ;  that 
under    the    provisions    of    the    Carmadc 
amendment  the   initial   carrier   alone  is 
liable    for    damages    to    interstate    ship- 
ments, and  under  the  federal  regulation 
of  interstate  commerce,  which  supersedes 
all  state  regulations  upon  the  same  sub- 
ject, the  remedy  against  the  initial  carrier 
IS  exclusive.     But  in  Central  of  Georgia 
R.  Co.  V.  Waxelbaum  Produce  Co.,   (Ga. 
App.    1916)    89  S.   E.   636,  this  decision 
was  in  turn  expressly  overruled.     In  the 
latter  case  it  was  contended,  upon  a  writ 
of  error  from  tibe  judgment  of  the  mu- 
nicipal court  of  Macon  denying  a  second 
new  trial  in  the  case,  that  the  judgment 
should   be  reversed  on  the  ground  that 
the  lower  court  had  no  juriscSction  under 
section  2752  of  the  Civil  Code  to  enter- 
tain a  suit  against  the  last  of  several  con- 
necting carriers  because  imder  the  pro- 
visions of  the  Carmack  amendment  the 
initial  carrier  alone  is  liable  for  damage 
to  interstate  shipments.     The  court  said: 
"While  this  court  in  Southern  R.  Co.  v, 
Bennett,  (1915)  17  Ga.  App.  162,  86  S.  E. 
418,  held  that  in  such  a  case  the  initial 
carrier  alone  could  be  sued,  the  Supreme 
Court  of  the  United  Stateia  in  Georgia, 
etc.,  R.  Co.  «.  Blish  Milling  Co.,   (1916) 
241  U.   S.   190,  36  S.  Ct.  541,  60  U.  S. 
(L.  ed.)   948,  has  made  a  ruling  to  the 
contrary.    That  decision  in  effect  reverses 
the  ruling  in  the  Bennett  Case  and  u|>on 
review,  the  decision  in  the  Bennett  Uase 
is  expressly  overruled." 
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XI.  Joint  Liabiliit  of  Ihitial  akd  Con- 

NECHIYG  GaBBIEBS 

The  Act  was  passed  for  the  benefit  of 
the  shipper.  He  can  sue  the  initial  car- 
rier alone  or  anj  one  of  the  connecting 
carriers,  or  all  jointly  for  the  damages. 
Atchison,  etc.,  R.  Co.  v,  Boyce,  (Ter.  Civ. 
App.  1914)  171  S.  W.  1094,  wherein  the 
court  said:  "  We  do  not  understand  that 
an  election  can  be  required  where  a  party's 
rights  are  analogous,  consistent,  or  con- 
current. As  we  understand,  under  the 
Interstate  Commerce  Act,  the  contract  is 
made  by  the  initial  carrier  for  all  con- 
necting carriers,  by  the  terms  of  whidi 
each  and  all  are  bound,  and  a  failure  of 
duty  or  the  negligence  of  either  gives  the 
shipper  a  right  of  action  against  either  or 
all  under  the  act  against  the  initial  car- 
rier for  all  the  damages  and  tl^e  connect- 
ing carriers  for  the  damages  occurring  on 
their  respective  lines." 

XII.    lilMITATIOK  OF  LlABIUTT 

1.  In  General 

The  initial  carrier  mKj  be  held  liaUe 
for  loss  or  injury  sustained  beyond  the 
terminus  of  its  line  notwithstanding  a 
provision  in  the  bill  of  lading  assuming 
to  limit  liability  for  losses  so  occurring. 
Smeltzer  v.  St.  Louis,  etc.,  R.  Co.,  (W.  D. 
Ark.  1908)  158  Fed.  649;  Riverside  Mills 
V,  Atlantic  Coast  Line  R.  Co.,  (S.  D.  Qa. 
1909)  168  Fed.  987;  Central  of  Georgia 
R.  Co.  1?.  Sims,  (1910)  169  Ala.  295,  53 
So.  826;  Kansas  City  Southern  R.  Co.  v, 
Carl,  (1909)  91  Ark.  97,  121  S.  W.  932, 
134  A.  S.  R.  56;  St.  Louis  Southwestern 
R.  Co.  t7.  Grayson,  (1909)  89  Ark.  154, 
115  S.  W.  933;  Missouri,  etc.,  R.  Co.  v. 
Carpenter,  (1908)  52  Tex.  Civ.  App.  585, 
114  S.  W.  900;  Galveston,  etc.,  R.  Co.  «. 
F.  A.  Piper  Co.,  (1908)  52  Tex.  Civ. 
App.  568,  115  S.  W.  107;  International, 
etc.,  R.  Co.  r.  Wilboume,  (Tex.  Civ.  App. 
1908)   115  S.  W.  111. 

But  the  liability  imposed  by  the  statute 
is  the  liability  imposed  by  the  common 
law  upon  a  common  carrier,  and  may  be 
limited  or  qualified  hj  special  contract 
with  the  shipper,  provided  the  limitation 
or  qualification  be  just  and  reasonable, 
and  does  not  exempt  from  loss  or  respon- 
sibility due  to  negligence.  Missouri,  etc., 
R.  Co.  V.  Harriman,  (1913)  227  U.  S. 
657,  33  S.  Ct.  397,  57  U.  S.  (L.  ed.)  690; 
Donovan  i?.  Wells,  (1915)  265  Mo.  291, 
177  S.  W.  839;  Blackmer,  etc.,  Pipe  Co.  v. 
Mobile,  etc.,  R.  Co.,  (1909)  137  Mo.  App. 
479,  119  S.  W.  1;  Thomas  v.  St.  Louis, 
etc.,  R.  Co.,  (1916)  188  Mo  App.  22,  173 
S.  W.  96;  Cook  r.  Northern  Pac.  R.  Co., 
(1916)  32  N.  D.  340,  155  N.  W.  867;  St 
Louis,  etc.,  R.  Co..  v,  Wynn,  (Okla.  1916) 
156  Pac.  346;  Grice  v.  Oregon-Washing- 
ton R.,  etc,  Co.,  (1915)  78  Ore.  17,  150 
Pac.  862,  152  Pac.  609. 

By  the  Carmack  amendment  the  initial 
carrier  is  made  liable  to  the  holder  of 


the  bill  of  lading,  required  thereby,  for 
any  damages  caused  by  it  or  any  other 
carrier  to  which  it  may  deliver  the  prop- 
erty for  which  the  bill  of  ladinff  is  issued 
or  over  whose  line  or  lines  sucn  property 
shall  pass,  and  no  contract,  receipt,  rule, 
or  regulation  shall  exempt  the  initial 
common  carrier  from  such  liability.  This 
provision  is  construed  to  mean  that  the 
initial  carrier  may  not  bv  contract,  rule, 
or  regulation  protect  itself  from  damages 
resulting  from  its  own  negligence  or  from 
the  negUgenoe  of  any  other  carrier  into 
whose  possession  the  property  may  come 
by  virtue  of  the  issuance  of  the  bill  of 
lading.  The  provision  does  not,  however, 
deprive  the  carrier  from  making  a  reason- 
able contract  with  the  shipper  providing 
for  notice  of  loss  or  damage  or  a  reason- 
able limitation  upon  the  tune  of  bringing 
an  action  for  the  recovery  thereof.  Ray 
V,  Missouri,  etc.,  R.  Co.,  (1^13)  90  Kan. 
244,  133  Pac.  847.  See  to  the  same  effect 
St.  Louis,  etc.,  R.  Co.  v^  Zickafoose,  (1913) 
39  Okla.  302,  135  Pac  406. 

Validity  of  limitation  in  independent 
contract. —  Under  the  federal  regulations 
governing  interstate  shipments,  a  railroad 
company  cannot,  by  a  mere  stipulation  in 
an  mdependent  contract,  such  as  a  lease 
of  an  elevator,  having  no  connection  with 
the  contract  of  shipment  of  the  goods, 
relieve  itself  of  its  liabilities  as  a  com- 
mon carrier.  It  can  do  this  only  in  the 
mode  pointed  out  in  such  regulations,  so 
that  all  shippers  will  be  treated  alike, 
which  would  not  be  the  case  if  defendant 
were  allowed  to  absolve  *itself  bv  a  clause 
in  a  contract  leasing  a  piece  of  property 
to  the  shipper.  Morrison  Grain  Co.  i;. 
Missouri  Pac.  R.  Co.,  (1914)  182  Ma 
App.  339,  170  S.  W.  404. 

Limitation  as  inuring  to  benefit  of  con- 
necting carrier. — ^Any  provision  valid  in 
the  initial  carrier's  contract  for  its  own 
benefit  will  inure  to  the  benefit  of  the  con- 
necting carrier.  Atchison,  etc.,  R.  Co.  v. 
Word,  (Tex.  Civ.  App.  1913)  159  S.  W. 
375. 

Federal  question. —  Every  question  of 
the  validity  of  stipulations  in  bills  of  lad- 
ing covering  interstate  shipments  is  a  fed- 
eral question,  and  state  courts  must  follow 
the  rule  obtaining  in  the  federal  courts 
though  it  be  contrary  to  that  recognized 
in  the  jurisprudence  of  the  state.  John- 
son Grain  Co.  v.  Chicago,  etc.,  R.  Co.^ 
(1914)   177  Mo.  App.  194,  164  S.  W.  182. 

Effect  on  bill  of  lading  of  invalid  limi- 
tation of  liabiUty.— A  biU  of  lading  of 
an  interstate  shipment,  which  contains 
clauses  repygnant  to  this  section,  is  not 
thereby  entirely  vitiated,  but  the  holder 
thereof  may  recover  for  a  failure  to  trans- 
port the  goods  safely.  Central  of  Georgia 
R.  Co.  1?.  Sims,  (1910)  169  Ala.  295,  53 
So.  826. 

Limitation  of  liability  as  to  live  stock. 
-—The  carrier  under  the  common  law  is 
primarily  liable  for  all  damages  caused 
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by  its  failure  to  feed,  water,  properly  load 
and  unload,  and  otherwise  care  for  live 
stock  while  in  its  possession,  and  it  can- 
not under  the  Carmack  amendment  make 
a  valid  contract  shifting  its  liability  to 
the  shipper.  Chicago,  etc.,  R.  Co.  t?. 
Scott,  (Tex.  Civ.  App.  1912)  166  S.  W. 
294,  followed  in  Chicago,  etc.,  R.  Co.  v. 
Linger,  (Tex.  Civ.  App.  1913)  156  S.  W. 
298. 

An  initial  carrier  is  liable  for  its  own 
negligence  or  that  of  connecting  carriers 
resulting  in  delay  in  the  transportation 
of  cattle  by  reason  of  which  they  failed  to 
reach  their  destination  within  a  reason- 
able time,  whether  they  were  ^pped 
under  an  oral  or  under  a  written  contract 
attempting  to  limit  the  carrier's  liability 
for  its  own  acts  or  delays  occurring  on  its 
own  line.     Chicago,  etc.,  R.  Co.  v.  Miles, 

(1909)  92  Ark.  673,  123  S.  W.  776,  124 
S.  W.  1043. 

Limiting  liability  for  property  before 
placed  on  cars. — This  section  does  not 
prevent  a  carrier  of  cattle  from  one  state 
to  another  from  exempting  itself  by  con- 
tract from  liability  until  the  cattle  are 
loaded  on  its  cars,  since  a  carrier  need 
not  take  possession  of  property  before  the 
same  is  placed  on  its  cars  for  transporta- 
tion.    St.   Louis,   etc.,   R.   Co.  v.   Jones, 

(1910)  93  Ark.  637,  126  S.  W.  1026,  137 
A.  S.  R.  99. 

2.  Exemption  from  Negligence 

A  stipulation  in  a  bill  of  lading  that 
in  no  event  shall  the  said  initial  carrier 
or  any  connecting  line  be  held  liable  for 
the  safe  and  proper  carriage  of  the  goods 
beyond  its  own  line,  is  invalid.  Adams 
Express  Co.  v.  Croninger,  (1912)  226  U. 
S.  491,  33  S.  Ct.  148,  67  U.  S.  (L.  ed.) 
314,  44  L.  R.  A.  (N.  S.)  257;  U.  S. 
Express  Co.  v.  Cohn,  (1913)  108  Ark.  116, 
157  S.  W.  144}  Pittsburgh,  etc.,  R.  Co.  v. 
Knox,  (1912)  177  Ind.  344,  98  N.  E. 
296;    Cramer   v,    Chicago,    etc.,   R.    Co., 

(1911)  153  la.  103,  133  N.  W.  387, 
reversed  on  other  grounds  (1914)  232 
L.  S.  490,  34  S.  Ct.  383,  68  U.  S.  (L.  ed.) 
697;  Missouri,  etc.,  R  Co.  v.  Hailey,  (Tex. 
Civ.  App.  1913)  166  S.  W.  1119;  Gulf, 
etc.,  R.  Co.  V.  Brackett-Fielder  Mill,  etc, 
Co.,  (Tex.  Civ.  App.  1914)  162  S.  W. 
1191;  Pecos,  etc.,  K.  Co.  t?.  Meyer,  (Tex. 
Civ.  App.  1913)  165  S.  W.  309;  Pecos, 
etc.,  R.  Co.  V,  Crews,  (Tex.  Civ.  App. 
1911)  139  S.  W.  1049;  St.  Louis  South- 
western R.  Co.  V.  Ray,  (Tex.  Civ.  App. 
1910)  127  S.  W.  281.  Compare  Adams 
Express  Co.  v.  Mellichamp,  (1912)  138 
Ga.  443,  76  S.  E.  696,  Ann.  Cas.  1913D 
97a 

Under  the  Carmack  amendment  it  is 
not  possible,  any  more  than  formerly,  for 
a  carrier  to  make  a  binding  agreement, 
stipulating  against  its  own  negligence  or 
that  of  its  servants.  Such  agreements  are 
prohibited  by  this  section.  And  an  agree- 
miut  to  release  a  carrier  from  a  part  of 


the  loss  due  to  such  negligence  is  no  more 
valid  than  one  making  the  exemption  com- 
plete. Piper  r.  Boston,  etc.,  R  Co.,  (Vt. 
1916)  97  Atl.  608. 

This  Act  does  not  in  any  manner  super- 
sede or  amend  the  rule  at  common  law 
with  reference  to  the  liability  of  a  com- 
mon carrier  for  its  negligence  in  the 
transportation  of  property  by  interstate 
shipments.  Miller  v.  Chicago,  etc.,  R  Co., 
(1909)   86  Nebr.  458,  123  N.  W.  449. 

"Congress  has  said  that  a  receiving 
carrier,  in  spite  of  any  stipulation  to  the 
contrary,  shall  be  deemea,  when  it  re- 
ceives property  in  one  state  to  be  trans- 
ported to  a  point  in  another,  involving 
the  use  of  a  connecting  carrier  for  some 
parv  of  the  way,  to  Save  adopted  such 
other  carrier  as  its  agent,  and  to  incur 
carrier's  liability  throughout  the  entire 
route,  without  right  to  reimbursement 
for  the  loss  not  due  to  his  own  negli- 
gence."   Drake  «.' Nashville,  etc,  R.  Co., 

(1911)  126  Tenn.  627,  148  S.  W.  214. 

In  Post  V,  Atlantic  Coast  Line  R.  Co., 

(1912)  138  Ga.  763,  76  S.  E.  45,  it  was 
held  not  necessary  for  the  decision  of  the 
case  to  determine  whether  this  paragraph 
prohibited  absolutely  any  contract  by  aU' 
initial  carrier  limiting  the  common-law 
liability  of  such  carrier,  either  as  an  in- 
surer or  for  injury  or  loss  resulting  from 
negligence,  or  whether  the  purpose  of  such 
section  of  the  Act  was  to  reauire  the 
issuance  of  through  bills  of  lading,  and 
to  prevent  the  limitation  of  liability  of 
the  initial  carrier  to  a  loss  occurring  on 
its  own  line. 

In  J.  M.  Pace  Mule  Co.  t*.  Seaboard  Air 
Line  R.  Co.,  (1912)  160  N.  C.  215,  76 
S.  E.  513,  it  was  held  that  it  is  the  settled 
policy  of  North  Carolina  that  a  com- 
mon carrier  could  not  by  contract  exempt 
itself  from  liability,  partial  or  total, 
caused  by  negligence,  and  that  the  proviso 
in  this  paragraph  applied  to  such  a  case. 

Loss  by  fire  not  due  to  negligenco. —  In 
Central  of  Georgia  R.  Co.  v.  Patterson, 
(1916)  12  Ala.  App.  369,  68  So.  513,  the 
court  said:  ''It  is  well  established  in 
this  jurisdiction  that  the  common  car- 
rier can  limit  its  liability  as  an  insurer 
by  stipulating  in  the  contract  of  carriage 
against  loss  due  to  destruction  or  dam- 
age of  property  in  its  custody  as  a  carrier 
by  fire  not  attributable  to  its  negligence. 
We  cannot  see  that  there  is  anything  in 
the  above-quoted  provisions  of  the  Inter- 
state Commerce  Law  that  would  change 
or  interfere  with  the  operation  of  the 
last-stated,  well-settled,  declared  rule  of 
law  in  this  state,  or,  tor  state  the  proposi- 
tion substantively,  as  applicable  here,  be  in 
the  way  of  a  carrier's  contracting  against 
loss  by  fire  not  due  to  its  own  negligence 
as  a  contravention  of  the  terms  of  the 
federal  statute.  It  will  be  noted  that  the 
section  of  the  act  (20)  relied  upon  by 
appellee  as  prohibiting  the  carrier  from 
contracting   against   or   limiting  its  lia- 
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bllit^  in  this  particular  provides  that  the 
receiving  carrier  shall  be  liable  for  any 
loss,  damage,  or  injury  to  such  property 
*  caused  by  it '  or  any  connecting  carrier, 
and  that  such  carrier  cannot  by  receipt, 
rule,  or  regulation  exempt  itseu  or  con- 
necting carrier  from  the  liability  '  hereby 
imposed.'  Plainly  the  liability  imposed, 
which  the  statute  inhibits  being  limited 
or  contracted  against,  has  reference  to  the 
loss  or  damage  caused  by  the  receiving 
or  any  connecting  carrier,  and  it  being 
the  loss  or  damage  thus  occasioned  that 
the  carrier  is  prohibited  from  contracting 
against,  there  is  no  reasonable  construc- 
tion that  can  be  given  to  the  language 
used  that  would  so  broaden  its  meaning 
as  to  include  any  and  every  loss  or  dam- 
age without  regard  to  its  having  been 
caused  by  the  wrong  or  negligence  of  the 
carrier,  and  make  the  carrier  an  insurer 
having  no  right  to  limit  or  contract 
against  liability  where  *the  loss  or  dam- 
age is  occasioned  without  negligence  of 
any  kind  on  its  part,  as  is  the  appellee's 
insistence.  We  do  not  think  there  is  any- 
thing in  the  wording,  or  the  evident  pur- 
pose and  intent  to  be  gathered  from  the 
context,  of  the  federal  statute  under  con- 
sideration, that  would  justify  the  con- 
struction or  giving  to  it  the  effect  of 
changing  the  established  rule  of  law  with 
respect  to  a  carrier's  right  to  limit  or 
qualify  by  special  contract  its  common- 
law  liability  as  an  insurer  as  against  loss 
or  damage  of  goods  in  its  custody  for 
carriage,  occasioned  by  acts  beyond  its 
control,  and  not  attributable  in  any  way 
to  its  own  misconduct  or  negligence  or 
that  of  its  servants."  See  further  Shay 
t7;  Union  Pac.  R.  Co.,  (Utah  1915)  J 53 
Pac.  31,  wherein  a  provision  in  a  bill  of 
lading  to  the  effect  that  '*  no  carrier  shall 
be  held  liable  for  any  loss  or  damage  to 
said  stock  by  .  .  .  fire  ...  or  any  other 
cause  not  directly  the  result  of  gross  neg- 
ligence on  the  part  of  said  carriers,  their 
agents  and  servants  "  was  held  to  be  bind- 
ing upon  the  shipper. 

3.  Agreed  Valuation 

In  general. — ^  carrier  may  under  the 
Carmack  amendment,  by  a  fair,  open,  just 
and  reasonable  agreement  in  the  receipt 
or  bill  of  lading,  limit  the  amount  receiv- 
able by  a  shipper  in  case  of  loss  or  dam- 
age to  an  agi'eed  value  made  for  the 
purpose  of  obtaining  the  lower  of  two  or 
more  rates  of  charges  proportioned  to  the 
amount  of  the  risk,  and  no  state  statute 
is  valid  which  attempts  to  interfere  with 
this  right.  Adams  Express  Co.  v,  Cronin- 
ger,  (1913)  226  U.  S.  491,  33  S.  Ct.  148, 
57  U.  S.  (L.  ed.)  314,  44  L.  R.  A.  (N.  S.) 
257;  Wells  v.  Neiraan-Marcus  Co.,  (1913) 
227  U.  S.  469,  33  S.  Ct.  267,  57  U.  S. 
(L.  ed.)  600;  Kansas  City  Southern  R. 
Co.  V,  Carl,  (1913)  227  U.  S.  639,  33  S. 
Ct.  391,  67  U.  S.  (L.  ed.)  683;  Missouri, 
etc.,  R.  Co.  t?.  Harriman,  (1913)  227  U.  S. 


657,  33  S.  Ct.  397,  67  U.  S.  (L.  ed.)  690; 
Chicago,  etc.,  R.  Co.  r.  Cramer,  (1914) 
232  U.  S.  490,  34  S.  Ct.  383,  68  U.  S. 
(L.  ed.)  697,  reversing  (1911)  153  la. 
103,  133  N.  W.  387;  (3eorge  N.  Pierce  Co. 
V.  Wells,  (1915)  236  U.  S.  278,  36  S.  Ct. 
351,  59  U.  S.  (L.  ed.)  576;  Cincinnati, 
etc.,  R.  Co.  V.  Rankin,  (1916)  241  U.  S. 
319,  36  S.  Ct,  556,  60  U.  S.  (L.  ed.) 
1022;  Southern  R.  Co.  v,  Bynum,  (1915) 
194  Ala.  190,  69  So.  820;  Kansas  City 
Southern  R.  Co.  v,  Mixou-McClintock  Co., 
(1913)  107  Ark.  48,  164  S.  W.  205; 
Nashville,  etc.,  R.  Ck).  t?.  C.  V.  Truitt  Co., 
1 1914)  14  Ga.  App.  767,  82  S.  E.  465; 
Michelson  9.  Judaon  Freight  Forwarding 
Co.,  (1916)  268  lU.  646,  109  N.  E.  281; 
Cincinnati,  etc.,  R.  Co.  v.  Rankin,  (1913) 
153  Ky.  730,  156  S.  W.  400,  45  L.  R.  A. 
(N.  S.)  529;  Bernard  v.  Adams  Express 
Co.,  (1910)  206  Mass.  254,  91  N.  E.  326, 
18  Ann.  Caa.  351,  28  L.  R.  A.  (N.  S.)  293; 
Carpenter  v.  U.  S.  Express  Co.,  (1912) 
120  Minn.  59,  139  N.  W.  154;  McElvain 
V.  St.  Louis,  etc.,  R.  Co.,  (1910)  161  Mo. 
App.  126,  131  S.  W.  736;  Thomas  v,  St. 
Louis,  etc.,  R.  Co.,  (1915)  188  Mo.  App. 
22,  173  S.  W.  96;  Travis  t?.  Wells,  (1909) 
79  N.  J.  L.  83,  74  Atl.  444;  Greenwald  €. 
Barrett,  (1910)  199  N.  Y.  170,  92  N.  E. 
218,  35  L.  R.  A.  (N.  S.)  971;  St.  Louis, 
etc.,  R.  Co.  17.  Zickafoose,  (1913)  39  Okla. 
302,  135  Pac.  406;  U.  S.  Horse  Shoe  Co. 
t\  American  Express  Co.,  (1915)  250  Pa. 
St.  527,  95  Atl.  706;  Chicago,  etc.,  R.  Co. 
f7.  Rich,  (Tex.  Civ.  App.  1911)  138  S.  W. 
223;  Pacific  Express  Co.  i?.  Krower,  (Tex. 
1914)  163  S.  W.  9;  Larsen  o.  Oregon 
Short  Line  R.  Co.,  (1910)  38  Utah  130, 
110  Pac  983;  Shay  v.  Union  Pac.  R.  Co., 
(Utah  1915)  153  Pac.  31;  Fielder  v, 
Adams  Express  Co.,  (1911)  69  W.  Va. 
138,  71  S.  B.  99.  Compare  St.  Louis,  etc., 
R.  Co.  V.  Pape,  (1911)  100  Ark.  269,  140 
S.  W.  265.  The  essential  choice  of  rates 
must  be  made  to  appear  before  a  carrier 
can  successfully  claim  the  benefit  of  such 
a  limitation  and  relief  from  full  liability. 
And  as  no  interstate  rates  are  lawful 
unless  duly  filed  with  the  commission,  it 
may  become  necessary  for  the  carrier  to 
prove  its  schedules  in  order  to  make  out 
the  requisite  choice.  Where,  however,  a 
bill  of  lading,  signed  by  both  parties,  re- 
cites that  lawful  alternate  rates  based  on 
specified  values  were  offered,  such  recitals 
constitute  admissions  by  the  shipper  and 
sufficient  prima  facie  evidence  of  choice. 
If  in  such  a  case  the  shipper  wishes  to 
contradict  his  own  admissions,  the  bur- 
den of  proof  is  upon  him.  Cincinnati, 
etc.,  R.  Co.  V.  Rankin,  (1916)  241  U.  S. 
319,  36  S.  Ct.  555,  60  U.  S.  (L.  ed.)  1022. 
By  the  Carmack  amendment  to  the 
Hepburn  Act  the  subject  of  liability  of  a 
common  carrier  for  loss  or  damage  to  an 
interstate  shipment  becomes  entirely  a 
federal  question,  since  this  amendment 
is  intended  to  and  does  supersede  all  state 
laws  on  the  same  subject.    As  this  amend- 
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ment  does  not  specifically  refer  to  agree- 
ments limiting  the  liability  of  a  carrier 
to  an  agreed  valuation,  but  does  supers 
sede  all  state  statutes  on  that  subject, 
the  validity  of  such  agreements  is  to  be 
determined  by  the  common  law  as  de- 
clared by  the  federi^  courts,  and  the 
common-law  rule  is  that  a  carrier  may, 
by  a  fair,  open,  just,  and  reasonable 
agreement,  limit  the  amount  recoverable 
by  a  shipper  in  case  of  loss  or  damage 
to  an  agreed  value,  made  for  the  purpose 
of  obtaining  the  lower  of  two  or  more 
rates  of  charges  proportioned  to  the 
amount  of  the  risk.  Kansas  City,  etc.» 
R.  Co.  V.  Oakley,  (1914)  116  Ark.  20, 
170  S.  W.  665;  Adams  Express  Co.  v. 
Welbom,  (1916)  69  Ind.  App.  330,  108 
K.  E.  163,  109  N.  E.  420.  See  also  supra, 
this  note,  p.  611,  V.  Effect  on  State  Laws. 

A  stipulation  that  the  liability  for  loss 
shall  be  measured  by  the  value  of  the 
goods  at  the  time  and  place  of  shipment 
is  valid.  Spada  f>,  Pennsylvania  R.  Co., 
(1914)  86  N.  J.  L.  187,  92  AtL  379.  See 
to  the  same  effect  Galveston,  etc.,  R.  Co. 
V.  Carmack,  (Tex.  Civ.  App.  1916)  176 
S.  W.  158,  wherein  the  court  said:  ''The 
bill  of  lading  provided,  in  case  of  loss  of 
any  of  the  animals  from  any  cause  for 
wluch  the  company  would  be  liable,  that 
the  value  thereof  should  be  its  actual 
cash  value  at  the  time  and  place  of  ship* 
ment,  not  to  exceed  $100  per  head.  &, 
view  of  this  provision  of  the  contract,' 
which  was  specially  pleaded,  it  was  error 
to  admit  the  testimony  indicated.  If,  in 
an  interstate  shipment  of  property,  the 
value  of  same  is  fixed  by  agreement  be- 
tween the  parties  as  of  its  market  value 
at  the  time  and  place  of  shipment,  this 
valuation  must  govern  in  assessing  the 
damages  at  a  trial  of  the  issue.  This  is 
well  settled  in  view  of  the  Act  of  Con- 
gress approved  Jime  29,  1906,  commonly 
known  as  the  Carmack  Amendment,  and 
the  decisions  construing  same." 

'*  It  is  well  settled  that  when  a  carrier 
has  two  rates  assessable  on  a  certain  com- 
modity, one  applicable  when  the  value  of 
the  commodity  is  declared  by  the  shipper 
not  to  exceed  a  certain  sum  per  hundred- 
weight, and  the  other  when  the  value  is 
declared  to  exceed  that  sum,  or  is  not  de- 
clared at  all,  a  shipper  who  has  declared 
the  lower  value,  and  thereby  obtained  the 
advantage  of  the  lower  rate,  is  estopped, 
in  case  the  property  is  lost,  from  recover- 
ing on  the  basis  of  a  higher  valuation 
than  he  has  declared.  Kansas  City  South- 
em  R.  Co.  o.  Carl,  [1913]  227  U.  S.  639, 
33  S.  Ct.  391,  67  U.  S.  (L.  ed.)  683;  Mis- 
souri, etc.,  R.  Co.  17.  Harriman,  [1913] 
227  U.  S.  667,  33  S.  Ct.  397,  67  U.  S. 
(L.  ed.)  690.  Nor  can  it  be  permitted  to 
avail  the  intervening  petitioner  to  show 
that,  unlmown  to  the  carrier,  the  author- 
itv  of  the  shipper's  agent,  who  tendered 
the  property  for  transportation,  did  not 
include  the  authority  to  declare  its  value 


for  the  purpose  of  obtaining  a  freight 
rate  and  defining  the  liability  of  the  car- 
rier in  case  of  loss.  In  the  absence  of 
knowledge  as  to  lack  of  authority  in  the 
person  bringing  a  shipment  to  a  railroad 
station  to  sign  shipping  contracts,  the 
carrier  is  justified  in  ikying  upon  the 
authority  of  the  person  tendering  the 
shipment  to  sign  such  contracts  concern- 
ing its  transportation  as  are  provided  for 
in  the  published  tariffs  of  the  carrier,  and 
the  owner  of  the  property  is  bound  by 
such  contracts.'*  American  Brake  Shoe, 
etc.,  Co.  V,  Pere  ^farquette  R.  Co.,  (£.  D. 
Mich.  1916)   223  Fed.  1018. 

In  Missouri  Pao.  R.  Co.  t?.  Harper, 
(C.  C.  A.  7th  Cir.  1912)  201  Fed.  671, 
121  C.  C.  A.  670,  the  court  said:  "Lia- 
bility for  loss  through  negligence  is  stated 
in  the  statute  as  the  rule  stood  at  com- 
mon law.  There  can  be  no  exemption 
from  such  liability.  But  full  liability 
for  negligence  and  a  fairly  made  valua- 
tion of  the  property  are  separate  matters; 
and  the  statute's  adoption  of  the  com- 
mon-law rule  as  to  liability  does  not  in 
and  of  itself  indicate  a  disapproval  of  the 
common-law  rule  as  to  valuation.  If  the 
Congress  ever  undertakes  to  eliminate 
value  as  a  lawful  element  in  rate-mak- 
ing, we  have  no  doubt  that  the  intention 
will  be  unmistakably  expressed." 

Limitation  as  applicable  to  negligence. 
—  In  Boston,  etc.,  R.  Co.  v.  Hooker, 
(1914)  233  U.  S.  97,  34  S.  Ct.  526,  68 
U.  S.  (L.  ed.)  868,  Ann.  Cas.  1916D  593, 
L.  R.  A.  1916B  460,  and  in  Oregon  Short 
Line  R.  Co.  v.  Homer,  (1914)  235  U.  S. 
693,  35  S.  Ct.  207,  69  U.  S.  (L.  ed.)  429, 
reversing  (1912)  42  Utah  15,  128  Pac. 
522,  it  was  held  that  the  limitation  of 
value  applies  as  against  negligence  of  the 
carrier  and  that  of  his  servants;  that  is, 
although  the  article  the  value  of  which 
is  limited  in  tJie  bill  of  lading  is  lost  or 
destroyed  through  the  negligence  of  the 
carrier  or  his  servants,  the  shipper  is, 
nevertheless,  limited  in  his  recovery  to 
the  value  thus  stated.  In  the  prevailing 
opinion  of  the  case  last  cited  it  is,  how- 
ever, said  that  the  decision  is  based  upon 
Adams  Express  Co.  v,  Croninger,  (1913) 
226  U.  S.  491,  33  S.  Ct  148,  67  U.  S. 
(L.  ed.)  314,  44  L.  R,  A.  (N.  S.)  257, 
and  Kansas  (I!ity  Southern  R.  Co.  v,  Carl, 
(1913)  227  U.  S.  639,  33  S.  Ct.  391,  67 
U.  S.  (L.  ed.)  683,  and  there  appears  to 
be  nothing  in  either  the  Hooker  or  the 
Homer  case  whereby  a  carrier  may  avoid 
liability  for  negligence  excepting  to  the 
extent  of  limiting  his  liability  in  the 
manner  and  upon  the  grounds  stated  in 
those  opinions.  In  the  Hooker  case,  the 
language  used  in  Hart  t?.  Pennsylvania 
R.  Co.,  (1884)  112  U.  S.  331,  5  S.  Ct. 
151,  28  U.  S.  (L.  ed.)  717,  is  quoted  with 
approval,  that  ''  the  carrier  must  respond 
for  n^ligence  up  to  that  amount,"  that 
is,  the  amount  or  value  of  the  article 
stated  in  the  bill   of   lading,  and  upon 
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which  the  rate  or  charge  was  based.  It 
would  thus  seem  to  be  the  rule  that  a 
carrier  may  by  contract  limit  his  liability 
for  certain  purposes,  even  as  against  his 
i^^ligent  acts  or  the  negligent  acts  of  his 
servants. 

Arbitrary  limitatians  of  value  and  pre- 
adjustments  of  the  damage  in  contracts 
of  carriage  are  invalid  under  this  sec- 
tion. Louisville,  etc.,  R.  Co.  v.  Warfield, 
(1909)  6  Ga.  App.  550,  65  S.  E.  308. 

Aggregate  valuation. —  The  Interstate 
Commerce  Act  passed  by  Congress  and 
approved  June  29,  1906,  does  not  inhibit 
an  interstate  carrier  from  limiting  the 
amount  of  its  liability  for  loss,  damage 
or  injury  to  property  intrusted  to  it  for 
shipment  by  an  agreement  with  the  ship- 
per as  to  the  value  thereof,  entered  into 
m  ^ood  faith,  or  procured  by  misrepresen- 
tation on  the  part  of  the  shipper  as  to 
the  value  thereof.  If,  in  such  case,  two 
or  more  articles  be  shipped  under  an 
aggregate  valuation  thereof  agreed  upon 
or  procured  as  aforesaid,  and  part  of 
them  be  delivered  and  the  balance  lost, 
the  shipper  can  recover  only  a  portion 
of  the  agreed  value,  determinable  by  the 
ratio  of  the  aggregate  value  of  the  prop- 
erty to  the  amount  stipulated  in  the 
agreement  as  such  value.  Fielder  v. 
Adams  Express  Co.,  (1911)  69  W.  Va. 
138,  71  S.  E.  99. 

Forfeiture  of  rights  under  limitation. — 
A  carrier  may  forfeit  his  rights  under  a 
stipulation  limiting  his  liability  to  an 
agreed  valuation.  Thus  where  a  carrier 
has  converted  property  intrusted  to  him 
for  transportation,  he  will  be  deemed  to 
have  thereby  abandoned  the  contract  of 
shipment,  and  cannot  thereafter  insist  on 
the  stipulation  therein  that  this  liability 
shall  be  limited  to  a  fixed  siun,  at  which 
the  goods  are  valued,  nor  insist  upon  the 
binding  effect  of  such  a  stipulation,  where 
the  negligence  which  occasioned  the  loss 
was  wanton  or  willful.  Nashville,  etc.,  R. 
Co.  17.  C.  V.  Truitt  Co.,  (1915)  17  Ga. 
App.  236,  86  S.  E.  421. 

Estoppel—  It  is  well  settled  that  if  the 
shipper  obtains  a  lower  rate  upon  an 
agreed  valuation  of  the  property,  he  is 
estopped  to  enforce  a  claim  for  loss  upon 
the  basis  of  a  higher  value  contrary  to 
the  express  terms  of  the  agreement.  New 
York,  etc.,  R.  Co.  t?.  Peninsula  Produce 
Exch.,   (1914)    122  Md.  215,  89  Atl.  433. 

A  shipper  is  bound  by  the  valuation 
agreed  upon  by  a  forwarder,  and  the  car- 
rier or  the  forwarder  must  be  considered 
to  be  the  shipper's  agent.  Great  North- 
em  R.  Co.  r.  O'Connor,  (1914)  232  U.  S. 
508,  34  S.  Ct.  380,  58  U.  S.  (L.  ed.)  703, 
reversing  (1913)  120  Minn.  359,  139  N.  W. 
618. 

Consent  to  agreed  valuation. — In  Robin- 
son V.  Louisville,  etc.,  R.  Co.,  (1914)  160 
Kv.  235,  169  S.  W.  83l,  the  appellants, 
who  were  shippers  suing  an  initial  car- 
rier for  damages  to  property  shipped  by 


such  carrier,  contended  that  the  lim- 
ited liability  contract  offered  as  a  de- 
fense did  not  apply,  because  the  ship- 
pers' attention  was  not  called  to  it, 
and  they  did  not  voluntarily  or  know- 
ingly consent  to  accept  the  reduced 
rate,  or  limit  the  value  of  their  stock, 
in  case  of  loss  or  damage.  This  con- 
tention was  overruled,  the  court  replying 
as  follows:  "  In  the  case  of  Boston, 
etc.,  R  Co.  V.  Hooker,  [1914]  233  U.  S. 
97,  34  S.  Ct.  526,  58  U.  S.  (L.  ed.)  868, 
[Ann.  Cas.  1915D  593,  L.  R.  A.  1915B 
450]  the  Supreme  Court  said:-  'The 
knowledge  of  the  shipper  that  the  rate 
was  baMd  upon  the  value  is  to  be  pre- 
sumed from  the  terms  of  the  bill  of  lad- 
ing and  from  the  published  schedules  filed 
with  the  commission.'  In  Kansas  City 
Southern  R.  Co.  v,  Carl,  [1913]  227  U.  S. 
[639],  652,  33  S.  Ct.  391,  57  U.  S.  (L.  ed.) 
683,  the  Supreme  Court  said:  '  The  valu- 
ation the  shipper  declares  determines  the 
legal  rate,  where  there  are  two  rates 
based  upon  valuation.  He  must  take  no- 
tice of  the  rate  applicable,  and  actual 
want  of  knowledge  is  no  excuse.'  In 
Missouri,  etc.,  R.  Co.  v.  Harriman,  [1913] 
227  U.  S.  [657]  669,  33  S.  Ct.  397,  57 
U.  S.  (L.  ed.)  690,  the  Supreme  Court 
said  that  the  shipper  was  compelled  to 
take  notice  of  the  rate  sheets,  contained 
in  tariff  schedules  —  *not  only  because 
Referred  to  in  the  contract  signed  by 
them,  but  because  they  had  been  lawfully 
filed  and  published.  .  .  .  When  the  car- 
rier graduates  its  rates  by  value  and  has 
filed  its  tariffs  showing  two  rates  appli- 
cable to  a  particidar  commodity  or  class 
of  articles,  based  upon  a  difference  in 
valuation,  the  shipper  must  take  notice, 
for  the  valuation  automatically  deter- 
mines which  of  the  rates  is  the  lawful 
rate.'  In  the  still  later  case  of  Atchison, 
etc.;  R.  Co.  v,  Robinson,  [1914]  233  U.  S. 
173,  34  S.  Ct.  556,  58  U.  S.  (L.  ed.)  901, 
the  Supreme  Court,  in  discussing  the 
effect  of  the  Carmack  amendment  to  the 
Hepburn  act  regulating  interstate  com- 
merce, after  citing  the  cases  above  referred 
to  and  numerous  others,  said:  'We  re- 
gard these  cases  as  settling  the  proposi- 
tion that  the  shipper  as  well  as  the  car- 
rier is  bound  to  'Uke  notice  of  the  filed 
tariff  rates,  and  that,  so  long  as  they  re- 
main operative,  they  are  conclusive  as  to 
the  rights  of  the  parties,  in  the  absence 
of  facts  or  circumstances  showing  an  at- 
tempt at  rebatin^^  or  false  billing.' "  The 
court,  after  quotmg  as  above,  went  on  to 
say  that,  in  view  of  the  fact  shown  in 
evidence  that  the  initial  carrier  had  no 
joint  traffic  agreement  with  the  connecting 
carrier  handling  the  appellant's  property, 
it  was  not  required  to  file  a  schedule  of 
rates  over  the  whole  route  but  only  over 
its  own  route. 

In  St.  Louis,  etc.,  R.  Co.  v.  Faulkner, 
(1914)  111  Ark.  430.  164  S.  W.  763,  the 
appellees    sued    appellant,    alleging    that 
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they  were  passengers   of   appellant  and 
connecting  carriers,  from  Helena,  Ark.,  to 
Dallas,  Tex. ;  that  they  delivered  to  ap- 
pellant their  trunks  to  be  transported  as 
haggage  between  those  points,  and  that 
appellant  failed  to  deliver  the  same  to  ap- 
pellees.    They  alleged  that  the  value  of 
ihe  trunks  and  contents  was  $425.40.  The 
appellant  answered,  and  alleged  that  it 
was  liable  only  for  the  sum  of  $100  under 
rule  12  of  its  local  and  joint  tariff.    The 
cause  was  heard  upon   an  agreed  state- 
ment of  facts,  substantially  as  follows: 
That  the  appellees  purchased  their  tidcets 
at  the  regular  published  tariff  rate;  that 
the   trunks   were   lost  as   alleged;    their 
contents  were  valued  at  $425.40;  that  ap- 
pellees  made  no   declaration  •  as   to   the 
value  of  the  bageage;  that  appellant,  at 
the  time  the  tnmks  were  checked,  had  no 
knowledge  of  their  contents  or  their  value; 
that  at  said  time  appellant  had  in  force 
a  rule  or  rate  for  carrying  baggage  design 
nated  as  *'  Local  and  Joint  Tariff  No.  12," 
which   was  on   file   with   the   Interstate 
Commerce  Commission,  and  in  the  station 
of  appellant  at  Helena,  Ark.,  subject  to 
appellees'  inspection;   that  appellees  had 
no  knowledge  of  rule  No.  12  of  the  tariff 
rates,  and  that  appellant  did  not  inform 
them  of  same.    Rule  No.  12  of  the  tariff 
rates  provided  that  unless  a  greater  sum 
is  declared  by  the  passenger  and  charges 
paid    for    increased    value    the    baggage 
should  be  deemed  and  agreed  to  be  not 
in  excess  of  $100  in  value.     The  defend- 
ant moved  the  coUrt  to  declare  the  law 
to   be  that,  under  the  law   and   agreed 
statement  of  facts,  the  plaintiffs   could 
not  recover  in  excess  of  $100,  which  the 
court   refused,   and   to   which   defendant 
duly    excepted    and    appealed   from    the 
judgment.     On  the  appeal  the  judsment 
was  aiBrmed,  the  court  saying:    ''In  the 
ease    of    U.    S.    Express    Co.    v,    Cohn, 
[(1913)    108  Ark.   116],  167  S.  W.   144, 
we  reccwnised   the   controlling  authority 
of  the  Interstate  Commerce  Act  and  ita 
amendments  over  interstate  shipments  as 
that  act  had  been  construed  by  the  Su- 
preme Court  of  the  United  States  in  sev- 
eral recent  cases.     The  above  cases  hold 
that  '  an  interstate  carrier  may,  by  a  fair 
and     reasonable     agreement,     limit    the 
amount  recoverable  by  the  shipper  to  an 
agreed  value  named  for  the  purpose  of 
obtaining  the  lower  of  two  or  more  rates 
in  proportion  to  the  amount  of  tiie  risk;' 
that  such  a  contract  between  the  carrier 
and  the  shipper  is  not  forbidden  by  the 
Carmack  amendment.    Appellant,  relying 
upon  the  doctrine  of  these  cases,  contends 
that  appellees  cannot  recover  for  a  greater 
sum  that  $100.    But  the  above. cases  are 
readily  distinguished  from  the  case  at 
bar  under  the  agreed  statement  of  facts. 
Here  there  was  no  contract  between  appel- 
lees and  appellant  for  a  limited  liability. 
There  was  no  receipt  or  bill   of  lading 
issued  bj  the  appellant.     The  appellees, 
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for  aught  the  agreed  statements  shows 
to  the  contrary,  had  no  opportunity  to 
make  choice  of  the  lower  of  two  or  more 
rates.  The  carrier  had  no  knowledge  of 
the  contents  of  the  trunks  and  their  value 
in  excess  of  the  sum  of  $100,  and  the 
shipper  had  no  actual  knowledge  of  ap- 
pellant's rule  No.  12,  covering  baggage 
rules  and  regulations,  or  of  a  schedule  of 
ratea  for  valuation  in  excess  of  $100." 

4.  Notice  of  Claim 

In  general. —  The  Carmack  amendment 
does  not  prohibit  an  agreement  providing 
a  reasonaole  time  within  which  the  ship- 
per shall  present  his  claim,  or  give  notice 
of  claim  for  loss  or  damage,  and  that  the 
carrier  shall  not  be  liable  unless  such 
notice  is  given  or  claim  made  within  the 

Erescribed  time,     ^ost  v,  Atlantic  Coast 
ine  R.  Co.,  (1912)  138  Ga.  763,  76  S.  E. 
45, 

It  is  competent  for  the  parties  to  agree 
upon  reasonable  notice  of  claim,  as  for 
"  failure  to  make  deliverj^  "  as  a  condition 
of  liability.  A  carrier  is  not  necessarily 
bound  to  know  whether  it  has  delivered 
to  the  right  person  or  according  to  in- 
structions. Tiie  transactions  of  a  rail- 
road company  are  multitudinous  and  are 
carried  on  through  numerous  employees 
of  various  grades.  Ordinarily  the  man- 
aging officers,  and  those  responsible  for 
the  contest  of  claims,  would  be  without 
actual  knowledge  of  the  facts  of  a  par- 
ticular transaction.  To  this  end,  it  is  a 
precaution  of  obvious  wisdomi,  and  in  no 
respect  repugnant  to  public  policy,  that 
the  carrier  by  its  contracts  should  require 
reasonahle  notice  of  all  claims  against  it^ 
even  with  respect  to  its  own  operations. 
Georgia,  etc.,  R.  Co.  t?.  Blish  Milling  Co., 
(1916)  241  U.  S.  190,  36  S.  Ct.  641,  60 
U.  S.  (L.  ed.)  948,  affirming  (1914)  15 
Ga.  App.  142,  82  S.  E.  784. 

A  stipulation  limiting  the  time  within 
which  a  shipper  shall  make  his  claim 
against  the  carrier  for  loss  or  damage  to 
goods  shipped  occurring  before  delivery 
thereof  to  the  consignee,  if  reasonable,  ia 
valid.  Spada  v.  Pennsylvania  R.  Co., 
(1914)  86  N.  J.  L.  187,  92  Atl.  379, 
wherein  the  court  said:  "Its  validity  is 
established  by  the  decision  in  Southern 
Express  Co.  v.  CaldweU,  [1874]  21  Wall. 
264,  22  U.  S.  (L.  ed.)  656,  where  it  is 
held  that  an  agreement  between  the  ship- 
per and  the  carrier  that  the  latter  should 
not  be  liable  for  failure  to  deliver  the 
goods  received  by  it  for  transportation 
unless  a  claim  shall  be  made  by  the 
shipper  within  a  specified  period,  if  that 
period  be  a  reasoniDl>le  one,  is  not  against 
the  policy  of  the  law  and  is  valid;  and 
by  the  later  decision  in  Missouri,  etc.,  R. 
Co.  t;.  Harriman,  [1913]  227  U.  S.  667,  33 
S.  Ct.  397,  67  U.  S.  (L.  ed.)  690,  where 
it  is  decided  that  a  provision  in  a  bill  of 
lading    limiting   the   time   within    which 
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suit  may  be  brought  for  loss  or  damage  to 
the  property  transported  by  the  carrier  is 
not  objectionable,  provided  the  time  limit 
be  a  reasonable  one,  and  that  'there  is 
nothing  in  the  policy  of  the  Carmack 
amendment  that  is  violated  thereby.'  For 
it  is  not  contended  that  the  period  of 
limitation  in  the  present  oaae  is  an  unreft- 
Bonable  one." 

''  It  is  immaterial  that  the  bill  of  lad- 
ing under  consideration  is  in  form  and 
substance  a  general  and  not  a  special 
contract  based  on  the  consideration  of  a 
reduced  rate.  The  stipulation  for  the 
filing  of  a  written  claim  of  loss  within 
a  specified  and  reasonable  time,  being  in 
the  nature  of  a  reasonable  r^nlation  and 
not  of  a  restriction  of  the  carrier's  com* 
mon-law  liability,  does  not  depend  upon 
a  special  consideration,  stich  as  a  reduced 
rate,  but  is  an  agreement  that  may  be 
incorporated  in  a  general  form  of  bill  of 
lading."  Johnson  Grain  €o.  v,  Chicago, 
etc.,  R.  Co.,  (1914)  177  Mo.  App.  IM,  164 
S.  W.  182. 

A  provision  is  valid  which  requires 
written  notice  of  the  claim  to  be  given 
within  four  months,  and  that  a  failure 
to  comply  therewith  is  fatal  to  a  recovery. 
Joseph  V.  Chicago,  etc,  R.  Co.,  (1913) 
176  Mo.  App.  18,  157  S.  W.  837. 

A  provision  of  a  transportation  con- 
tract, requiring  notice  of  loss  or  damage 
and  of  an  intent  to  claim  damages  withm 
thirty  hours  after  arrival  of  the  goods  at 
destination,  was  not  invalidated  by  this 
section.  St.  Louis,  etc.,  R.  Co.  p.  KeSler, 
(1909)  90  Ark.  308,  119  S.  W.  254. 

To  whwii  gireii. — ^A  stipulation  eon* 
tained  in  a  bill  of  lading  for  an  inter- 
state shipment  of  cattle  was  that  the 
shipper,  as  a  condition  precedent  to  his 
right  to  recover  for  any  injury  to  the 
cattle  while  in  transit,  should  give  notice 
in  writing  of  his  claim  to  some  officer  or 
station  agent  of  the  initial  carrier  before 
the  cattle  were  removed  from  the  place  of 
destination  or  mingled  with  ot^er  stock, 
i»  satisfied  if  the  notice  is  given  to  an 
officer  or  station  agent  of  a  connecting 
agent  at  the  place  of  destination,  as  under 
the  operation  of  the  Carmack  amendment 
the  connecting  carrier  becomes  the  agent 
of  the  receiving  carrier.  Northern  Pac. 
R.  Co.  f>.  Wall,  (1916)  241  U.  S.  87,  36 
9.  Ct.  493,  60  U.  S.  (L.  ed.)  905,  reeer^- 
mg  (1914)  60  Mont.  122,  145  Pac.  291. 

The  effect  of  the  Carmack  Amendment 
is  to  abolish  the  stipulation  for  separate 
liability  of  connecting  carriers  of  inter- 
state freight,  and  to  make  any  one  carrier 
liable  b;^  action  brought  against  it  for 
the  negligence  of  any  or  all  of  such  car- 
riers over  which  the  shipment  upon  which 
the  suit  is  based  passed,  and  under  the 
provisions  of  the  Act  notice  to  either  of 
the  connecting  carriers  of  loss  or  damage 
to  the  live  stock  is  notice  to  all.  Chi- 
cago, R.f  I,  &  G.  Ry.  Co.  v:  Linger,  (Tex. 
19^13)   156  Si  W.  298. 


A  stipulation  requiring  a  notice  Ib 
writinf^  of  the  damages  to  be  given  to 
the  initial  carrier  within  ninety  days  is 
sufficiently,  oomj^ied  with  by  giving  notice 
to  a  connecting  carrier.  Overton  v.  Chi- 
eago,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1913) 
160  S.  W.  Ill,  foll&wing  Chicago,  etc.,  R. 
Co.  V.  Linger,  (Tex.  Civ.  App.  1913)  156 
S.  W.  298. 

CcnmtcOag  cnxier  as  entitled  to  beaefit 
«f  contract. — A  stipulation  in  a  bill  of 
lading  in  a  case  of  interstate  shiimeRt, 
that,  if  daims  for  damages  be  not  made 
in  writing  within  ten  days  alter  delivery 
of  the  property,  the  carrier  shall  not  be 
liable,  is  valid  in  the  abseaoe  of  any  con- 
tention that  the  time  limit  ie  unreason- 
able, and  the  aeeeptance  b^  the  shipper 
of  a  bill  of  lading  containing  such  pro- 
▼iaion  constitotes  a  binding  contract  on 
his  part,  and  if  made  with  the  initial  car- 
rier inures  to  the  benefit  of  the  connecting 
carrier.  Olivit  v.  Pennsylvania  R.  Co., 
(1916)   88  N.  J.  L.  241,  96  Atl.  582. 

Waiver  of  stipulation. — A  stipulation 
limiting  the  time  for  presenting  daims  is 
valid  if  reasonable,  but  it  may  be  waived* 
Peninsala  Prodnoe  l^ch.  p.  New  York, 
etc.,  R.  Co.,  (1914)  122  Md.  231,  89  Atl; 
437,  wherein  the  court  said :  "  In  actions 
of  this  nature,  where  the  initial  carrier 
is  subjected  to  liability  for  defaults  which 
mav  have  occnrred  on  connecting  lines, 
and  which  may  not  be  due  to  the  defend- 
ant's own  acts  or  omissions,  the  stipula' 
tion  for  the  filing  of  a  claim  of  loss 
within  a  reasonable  eftated  period  is  ot 
obvious  value  and  importance  to  the  car- 
rier sought  to  be  charged.  In  the  case 
of  Missouri,  etc.,  R.  Co.  v.  Harriman, 
(1913)  227  U.  8.  657,  33  S.  Ct  397,  57 
U.  S.  (L.  ed.)  690,  it  was  held  that  a 
provision  in  a  bill  of  lading  for  an  inter- 
state shipment  that  suit  against  tlie  car- 
rier for  damage  to  the  property  must  be 
brought  within  90  days  after  the  loss 
was  not  imreaeonable  or  forbidden  by 
the  Carmadc  amendment*  A.  stipidation 
against  the  liability  of  an  express  oom- 
pany  for  a  loss,  unless  claim  was  made 
within  ninety  days  after  it  occnrred,  was 
sustained  as  valid  in  Southern  Express 
Co.  V,  CaldweU,  (1874)  21  Wall.  264,  22 
U.  S.  (L.  ed.)  556.  The  opinion  by  Mr. 
Justice  Lurton  in  the  Harriman  case, 
supra,  states  that  'such  limitations  in 
bills  of  lading  are  very  customary,  and* 
have  been  upheld  in  a  multitude  of  cases ' 
—  some  of  which  are  there  cited.  There 
can  be  no  doubt,  therefore,  as^to  the  rea- 
sonableness and  validity  of  the  provision 
here  invoked,  and  the  only  <}uestion  to  bo 
considered  is  whether  there  is  any  legally 
sufficient  evidence  tending  to  show  that 
it  has  been  waived.  In  Sferchants',  elstL, 
Transp.  Co.  v.  Eichberg,  (1909)  109  Md. 
211,  71  Atl.  993,  130  A.  S.  R.  524,  the. 
bill  of  lading  stipulated  that  claims  for 
loss  or  damage  must  be  made  in  writing 
not  later*  than   30  days  after  the  Itee 
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when  the  shipment  was  due  to  arrive  at 
the  point  of  delivery,  otherwise  the  car- 
rier should  not  be  liable.  The  undisputed 
fact  was  that  the  claim  was  not  presented 
within  that  period.  Its  subsequent  rejec- 
tion was  based  upon  a  denial  of  liabiKty, 
and  no  question  was  then  raieed  as  to  the 
limitation  of  time  having  '  been  disre- 
garded. It  was  said  in  the  opinion:  'As 
regards  the  stipulation  in  the  bill  of  lad- 
ing requiring  any  claim  for  loss  or  dam- 
age to  be  made  m  writings  within  30  days 
after  ther  delivery  of  the  property,  we 
think  that  such  stipulation  was  waived 
by  the  carrier,  whose  agent  with  full 
knowledge  raised  no  ob^ction  to  the 
claim  on  that  ground.  5  Am.  ft  Eng. 
Enc.  of  Law  (2d  ed.)  322-325.'  The  pres- 
ent case  is  in  precisely  the  same  situation 
in  this  respect,  and  we  could  not  apply  a 
(fiiferent  rule  consistently  with  the  former 
decision." 

In  Baldwin  v.  Atlantic  Coast  liine  R. 
Co.,  (1916)  170  N.  C.  12,  86  S.  B.  77(y, 
it  was  held  that  stipulations  in  bills  of 
lading,  covering  shipments  of  livestock, 
requiring  written  notice  of  the  claims  for 
damages  to  be  given  before  the  stock  is 
removed  from  the  possession  of  the  car- 
rier, are  valid;  but  the  requirement  thAt 
the  notice  shall  be  in  writing  is  waived 
upMon  proof  of  actual  knowl^ge  of  the 
injury.  Nor  in  such  case  can  the  liabil- 
ity of  the  carrier  be  predicated  upon  the 
fact  that  the  carrier  rejected  the  claim 
for  other  reasons  when  it  was  presented 
ottt  of  time.  OKvit  p.  Pennsylvania  R. 
Co.,  (1916)  88  N.  jr.  L.  241,  96  Atl.  582. 

A  carrier,  wha,  try  emiversic«i  of  prop- 
erty which  the  carrier  received  for  trans- 
portation, abandons  the  contract  ol  •ea;r- 
riage,  cannot  insist  upon  a  stipulstion  in 
the  bill  of  lading  that  claims  for  toss  or 
damage  must  be  made  within  a  specified 
time  and  in  writing  to  the  carrier's  agent 
at  the  point  of  delivery.  Nashville,  etc., 
R.  Co.  «.  C.  y.  Tmitt  Co.,  ( 1915)  17  <3^a. 
App.  236,  86  S.  £.  421. 

It  has  been  held  that  the  provisions  of 
a  bill  of  lading,  requiring  written  notice 
of  damage  to  he  given  to  the  carrier  and 
fixing  a  time  less  than  that  fixed  by  ih& 
statute  in  which  action  shall  be  com- 
medeed,  in  order  to  be  available  as  d^ 
feaseS)  m«st  be  aleaded  as  such;  otherwise 
they  are  deemed  waived.  GiMnsky  «.  Illi- 
nois Cent.  R.  Co.,  (1915)  98  Nebr.  85^, 
154  N.  W.  730. 

Lire  8todc.-~In  MeSlvai»  9.  St.  Louis, 
etc,  R.  Co.,  (1913)  176  Mo.  App.  379,  158 
3.  W.  464,.  a  clause  in  a  shipping  con- 
tract was  held  valid  whidi  read  as  fol- 
lows: ''That,  as:  a  condition  precedent 
to  a  recovery  for  any  damages  lor  delay, 
loss  or  injury  to  live  stock  covered  by 
this  contrast,  the  second  pcurty  will  give 
notice  in  writing  of  the  claim  therefor  to 
some  general  officer  or  the  nearest  station 
agent  of  the  first  party,  or  to  the  agent 
at  destination,  or  some  general  officer  of 


the  delivering  line,  before  such  stock  is 
removed  from  the  point  of  shipment  or 
from  the  place  of  destination,  and  before 
such  stock  is  mingled  with  other  stock, 
such  written  notification  to  be  served 
within  one  day  after  the  delivery  of  such 
stock  at  destination,  to  the  end  that 
such  claim  shall  be  fully  and  fairly  inves- 
tigated; and  that  a  failnre  to  fully  com- 
ply with  the  provisions  of  this  clause  shall 
be  a  bar  to  the  recovery  of  any  and 
al!  such  claims."  The  court  said :  ''  The 
policy  of  any  state  with  respect  to  limita- 
tions upon  the  carrier's  common-law  lia- 
bility is  no  longer  a  matter  of  any  conse- 
quence, in  so  far  as  concerns  interstate 
riiipments.  The  Supreme  Court  of  the 
United  States  has  unmistakably  declared 
that  Congress,  through  the  enactment  of 
the  Interstate  Commerce  Act  and  the 
amendment  thereto,  includin|^  what  is 
known  as  the  Carmack  Amendment,  has 
taken  complete  possession  of  the  subject 
of  liability  of  carriers  by  railroad  on 
account  of  interstate  shipments,  and  such 
legislation  by  Congress,  and  the  rule  of 
decision  prevailinjg  in  the  federal  courts 
with  respect  to  the  construction  and  ap- 
plication thereof,  supersede  the  laws, 
reflations,  and  the  policy  of  any  state 
with  respect  to  this  subject." 

In  St.  Louis,  etc.,  R.  Co.  €,  Wynn, 
(Okla.  1915)  153  Pac.  1156,  a  provision 
in  a  contract  of  an  interstate  shipment 
of  live  stock,  providing  that,  as  a  condi- 
tion precedent  to  a  recovery  for  any  dam- 
ages for  delay,  loss,  or  injury  to  live 
stock  covered  by  the  contract,  the  shipper 
will  ffive  notice  in  writing  of  the  claim 
therefor,  to  such  agents  of  the  company 
as  may  be  named  in  the  contract,  before 
such  stock  Is  removed  from  the  place  of 
destination  and  before  it  mingles  with 
other  stock,  such  notice  to  be  served 
within  one  day  after  the  delivery  of  the 
stock  at  its  destination,  was  held  to  be 
valid. 

In  Hovey  t?.  Tankersley,  (Tex.  Civ. 
App.  1915)  177  S.  W.  153,  a  stipulation 
in  a  contract  of  shipment  provided  as 
follows:  ''As  a  condition  precedent  to 
the  right  to  institute  a  suit  for  the  re- 
covery of  damages  for  any  loss  or  injury 
to  live  stock  covered  by  this  contract  for 
any  cause,  including  delays,  the  shipper 
will  give  notice  in  writing  of  the  claim 
therefor  to  the  nearest  station  agent  of 
the  carrier  or  to  the  agent  at  destination, 
or  to  some  general  officer  of  the  delivering 
line  before  such  stock  is  removed  from 
point  of  shi^aeoi  or  slaughtered  or  min- 
gled with  other  stock,  such  written  notice 
to  be  served  within  one  day  alter  the  de- 
livery of  stock  at  destination,  and  will 
not  move  said  stock  from  destination  or 
place  of  delivery  to  consignee  within  three 
hours  after  notice  is  served,  to  the  end 
that  such  claim  may  be  fully  and  fairly 
investigated,   provided   that  a  failure  to 
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oomplv  with  the  provisioiu  of  this  clause 
■hall  be  a  bar  to  the  recovery  of  any  and 
aa  such  damages."  This  stipulation  was 
set  up  as  a  defense  to  the  action,  which 
was  hj^  a  shipper  against  the  receivers  of 
a  carrier  for  damage  to  property  shipped, 
and  although  the  notice  was  not  given 
the  plaintiff  had  judgment,  which  was 
affirmed  on  appeal,  Uie  court  saying: 
"Error  is  predicated  on  the  court's  fail- 
ure to  susiain  plaintiffs  in  error's  de- 
fense of  failure  on  the  part  of  defendant 
in  error  to  give  notice  of  his  claim  for 
dan^ages,  as  required  by  the  terms  of  the 
written  contract  of  shipment,  as  above 
set  out,  contending  that  tne  giving  of  such 
notice  was  a  condition  precedent  to  his 
right  to  institute  and  maintain  this  suit. 
The  provision  in  question,  under  our  state 
statute,  would  be  absolutely  void  and  non- 
enforceable.  See  art.  5714,  Rev.  Stat.  19X1. 
But  its  validity  must  be  tested  by  the 
federal  statutes  on  the  subject,  and  the 
decisions  thereunder.  See  Galveston,  etc, 
R.  Co.  V.  Sparks,  [Tex.  Civ.  App.  1913], 
162  S.  W.  943.  By  the  act  of  February  4, 
1887,  as  amended  June  29,  1906,  known  a« 
the  Hepbum-Carmack  Act,  common  car- 
riers engaged  in  interstate  commerce  are 
authorized  to  establish,  observe,  and  en- 
force just  and  reasonable  classifications 
of  property  with  reference  to  which  rates, 
tariffs,  regulations,  and  practices  are  to 
be  prescribed,  and  just  and  reasonable 
r^^ations  made  with  reference  to  the 
form  and  substance  of  bills  of  lading; 
and  they  are  also  required  to  transport 
interstate  shipments  upon  just  and  rea- 
sonable terms,  and  all  unjust  or  unreason- 
able regulations  and  practices  with  refer- 
ence to  commerce  between  the  states  are 
expressly  prohibited  and  declared  to  be 
unlawful.  See  subdivision  4.  .  .  .  But  it 
is  contended  by  defendant  in  error  that 
the  provision  in  question  is  unreasonable 
in  failing  to  point  out  and  name  some 
agent  to  whom  the  notice  may  be  deliv- 
ered^ and  therefore  the  trial  court  was 
justified  in  rendering  judgment  for  him. 
It  may  be  observed  that  there  was  neither 
allegation  nor  proof  that  plaintiff  in  error 
had  any  agent  at  Wichita,  Kan.,  the  point 
of  destination  of  this  shipment;  nor  was 
there  either  allegation  or  proof  that  the 
delivering  carrier  had  either  local  or  gen- 
eral agent  at  the  point  of  destination  to 
whom  notice  might  have  been  given.  If 
this  feature  of  the  contract  is  unreason- 
able, as  claimed  by  defendant  in  error, 
then  the  proper  judgment  was  rendered. 
The  burden  of  proof  was  on  plaintiff  in 
error  to  show  its  reasonableness.'' 

*'The  decisions  of  the  United  States 
courts,  which  we  are  bound  to  follow  in 
interstate  commerce  cases,  recognize  the 
validity  of  reasonable  stipulations  in  ship- 
ping contracts  for  the  giving  of  notice  of 
claims,  whether  or  not  such  agreement  be 
supported  by  the  consideration  of  a  re- 
iuced  rate.    Such  contractual  limitations 


are  regarded  as  a  mere  r^gulati<m  whidi 
the  parties  have  a  right  to  incorporate  as 
a  part  of  their  contract.  We  are  bound 
to  accept  and  give  effect  to  this  interpre- 
tation of  the  contract,  regardless  of 
whether  or  not  it  coincides  with  the  pol- 
icv  of  the  jurisprudence  of  this  state 
which  obtained  before  the  subject  of  in- 
terstate commerce  was  placed  under  the 
exclusive  control  of  the  national  laws." 
Bailey  v.  Missouri  Pac.  R.  Co.,  (1914) 
184  Mo.  App.  457,  171  S.  W.  [44],  45. 
See  to  the  same  effect  Qiicago,  etc.,  R. 
Co.  V,  Bruce,  (Okla.  1915)  150  Pac  880, 
wherein  it  was  held  that  under  the  fed- 
eral law,  which  is  controlling  upon  the 
court  in  determining  questions  of  liabil- 
ity properly  arising  out  of  interstate  ship- 
ments, a  provision  in  a  live  stodL  con- 
tract or  bill  of  lading  to  the  effect  that, 
as  a  condition  precedent  to  a  recovery  for 
any  damages  for  delay,  loss,  or  injury  to 
live  stock  covered  by  the  oontra!ct,  the 
shipper  will  give  notice  in  writing  of  the 
claim  therefor  to  some  general  officer,  or 
the  nearest  station  agent,  or  to  the  agent 
at  destination,  or  some  general  officer  of 
the  delivering  Une,  before  said  stock  is 
removed  from  the  point  of  shipment  or  the 
place  of  destination,  and  before  such  stock 
IS  mingled  with  other  stock,  such  notice 
to  be  served  within  one  day  after  the  de- 
livery of  such  stock  at  destination,  was 
vaiici.  See  further  to  the  same  effect  Ste- 
vens V.  St.  Louis  Southwestern  R.  Co., 
(Tex.  Civ.  App.  1916)  178  S.  W.  810; 
St  Louis  Southwestern  R.  Co.  v.  Overton, 
(Tex.  Civ.  App.  1915)   178  S.  W.  814. 

Perishable  pxoducts. —  Upon  common- 
law  principles  and  authorities,  where  a 
shipper  signs  and  accepts  from  a  carrier 
a  bill  of  lading  issued  by  a  carrier  con- 
taining a  clause  stipulating  that  "  claims 
for  loss  or  damage  shall  be  made  in  writ- 
ing to  the  agent  at  point  of  delivery 
promptly  after  arrival  of  the  property, 
and  if  delayed  for  more  than  ten  days 
after  the  delivery  of  the  property^  or 
after  due  time  for  the  delivery  thereof, 
no  carrier  hereunder  shall  be  liable  in 
any  event,"  it  constitutes  a  binding  con- 
tract; and  this  clause  is  not  void  upon 
the  ground  that  the  carrier  seeks  thereby 
to  limit  its  liability,  and  does  not  give 
as  consideration  therefor  extra  service  or 
monetary  consideration  to  the  shipper,  or 
that  it  is  contrary  to  the  public  policy 
of  the  state.  Such  a  clause,  when  applied 
to  shipments  of  perishable  products,  such 
as  turnips,  is  not  an  unreasonable  limi- 
tation as  to  the  time  in  which  the  claim 
is  to  be  presented.  Mitchell  v,  Atlantic 
Coast  Line  R.  Co.,  (1915)  16  Ga.  App. 
797,  84  S.  E.  227. 

6.  Time  for  Bringing  Suit 

A  stipulation  in  a  bill  of  lading  cover- 
ing an  interstate  shipment,  providing  that 
no  suit  shall  be  brought  after  the  lapse  of 
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ninety  days  from  the  happening  of  any 
loss  or  damage,  is  valid  and  enforceable, 
and  state  statutes  declaring  void  any  con- 
tract attempting  thus  to  shortoi  the 
period  of  limitations  are  ineffectual  inas- 
much as  aU  such  state  laws  are  super- 
seded by  the  federal  law,  in  so  far  as 
they  pertain  to  or  affect  interstate  shi^ 
ments.  Missouri,  etc.,  R.  Go.  v.  Ham- 
man,  (1913)  227  U.  a  657,  83  S.  Ct.  397, 
67  U.  S.  (L.  ed.)  690. 

There  is  nothing  in  the  policy  of  the 
Interstate  Commerce  Act  and  its  amend- 
ments prohibiting  an  agreement  by  the 
shipper  and  carrier  as  to  the  time  within 
whicn  an  action  must  be  begun  hj  the 
shipper  to  recover  damages  for  injuries  to 
property  transported,  and  if  the  time  fixed 
in  the  agreement  is  reasonable  the  agree- 
ment will  be  enforced.  Watt  v,  Missouri, 
etc.,  R.  Co.,  (1913)  90  Kan.  466,  136  Pac. 
600. 

A  stipulation  in  a  sliipping  contract  re* 
lating  to  interstate  commerce  requiring 
suits  to  be  brought  before  the  eniBatioi^ 
of  two  years  aner  the  cause  of  action 
arose,  is  valid  and  binding  imder  the 
Carmack  amendment.  Texas,  etc.,  R.  Co. 
V.  Langhelm,  (Tex.  Civ.  App.  1913)  158 
S.  W.  244. 

In  Miller  v.  Atchison,  etc.,  R.  Co., 
(1916)  97  Kan.  782,  156  Pac.  780,  it 
appeared  that  a  contract  for  the  transpor- 
tation of  an  interstate  shipment  of  live 
stock  on  the  customarv  printed  form  used 
by  carriers  and  signed  by  the  carrier  and 
snipper  contained  a  provision  that  no 
action  should  be  maintained  to  recover 
anv  damages  for  loss  or  injuries  arising 
out  of  the  transportation  unless  com- 
menced within  six  months  from  the  time 
the  loss  or  injuries  occurred.  It  contained 
also  a  number  of  provisions  by  which  the 
carrier  sought  to  limit  its  uability  for 
loss  occasioned  by  its  own  negligence. 
The  court  held  that  while  the  laUer  pro- 
visions against  liability  for  negligence 
were  against  public  policy  and  unenforce- 
able, that  the  contract  was  not  void  in 
toto,  but  that  it  should  be  regarded  as 
divisible  in  view  of  its  general  use  by 
interstate  carriers  with  the  approval  of 
the  Interstate  Commerce  Commission,  and 
that  the  plaintiff's  failure  to  commence  his 
action  within  six  months  after  the  loss 
and  injury  occurred  barred  his  right  to 
recover. 

In  Cook  V.  Northern  Pac.  R.  Co.,  (1915) 
32  N.  D.  340,  165  N.  W.  867,  a  stipula- 
tion that  no  action  to  recover  damages  for 
loss  or  injurv  to  live  stock,  etc.,  shall  be 
sustained  unless  commenced  within  sixty 
days  after  the  damage  shall  occur  was 
held  unreasonable  and  void.  The  court 
said:  "After  a  thorough  research  we 
find  no  case  decided  by  the  United  States 
Supreme  Ck)urt  upholding  a  similar  limi- 
tation where  the  time  fixed  for  bringing 
suit  was  less  than  ninety  days,  but  coun- 
sel for  respondent  cite  two  decisions  from 


state  courts  upholding,  as  reasonable, 
stipulations  fixing  the  time  at  forty  days. 
Hiese  are  Gulf,  etc.,  R.  Co.  v.  Trawick, 
[1887]  68  Tex.  314,  4  S.  W.  668,  [2  A.  S. 
R.  494];  Gulf,  etc.,  R.  Co.  i;.  Gatewood, 
[1890]  79  Tex.  89,  14  S.  W.  913,  [10 
L.  R.  A.  419].  But  it  will  be  noticed  that 
in  neither  of  the  contracts  involved  in 
these  cases  does  it  appear  that  there  was 
a  stipulation  similar  to  that  in  the  con- 
tract in  the  case  at  bar  requiring  notice 
of  loss  or  injury  to  be  given  by  the  ship- 
per to  the  carrier  before  the  stock  has 
been  removed  from  the  place  of  destina- 
tion or  mingled  with  other  stock,  and  in 
the  last  case  cited  the  carrier  notified  the 
plaintiff  twenty-five  days  after  the  de- 
livery that  his  claim  would  not  be  paid. 
The  question  of  whether  such  a  stipula- 
tion IS  reasonable  depends  to  a  consider- 
able ^[tent  upon  the  purpose  sought  to 
be  subserved  by  such  stipulation,  which 
is  to  apprise  the  carrier  promptly,  to  the 
end  that  it  may  protect  itself  against 
fraudulent  and  imjust  claims  for  dam- 
ages. Were  it  not  for  the  sixth  stipula- 
tion above  referred  to,  requiring  notice 
to  be  given  by  the  shipper  b^ore  tlie 
stock  is  removed  from  the  point  of 
destination  and  mingled  with  other  stock, 
we  might  feel  inclined  to  uphold  the 
seventh  stipulation,  requiring  suit  to  be 
brought  within  sixty  days,  as  not  un- 
reasonable; but  we  think,  in  the  light  of 
such  prior  stipulation,  it  is  manifestly 
unreasonable  to  limit  plaintiff  to  sixty 
days  in  which  to  commence  his  action." 

6.  Limiting  Duty  to  Transport  toith 
Reasonable  Dispatch 

The  common-law  duty  of  a  carrier  is 
to  transport  with  reasonable  dispatch 
and  it  cannot  limit  by  contract  the  lia- 
bility for  a  failure  to  perform  this  duty. 
New  York,  etc.,  R.  Co.  v.  Peninsula  Pro- 
duce Exchange,  (1914)  122  Md.  216,  89 
AtL  433. 

7.  Termination  of  Limitation 

The  limitation  of  liability  agreed  upon 
in  a  bill  of  lading  applies  even  after  the 
termination  of  tne  carriage  and  while 
the  goods  are  in  storsge  pending  their 
delivery  to  the  consignee,  (jleveland,  etc., 
R.  Co.  V.  Dettlebach,  (1916)  239  U.  S. 
688,  36  S.  Ct.  177,  60  U.  S.  (L.  ed.) 
453. 

So  likewise  it  has  been  held  that  the 
conditions  of  liability  stipulated  in  the 
bill  of  lading  under  the  filed  regulations, 
are  controlling  when  the  goods  are  re- 
tained after  notice  of  arrival  at  destina- 
tion, and  while  in  possession  of  the  car- 
rier as  warehouseman  under  the  stipula- 
tion. Southern  R.  Co.  P.  Prescott,  (1916) 
240  U.  S.  632,  36  S.  Ct.  469,  60  U.  S. 
(L.  ed.)  836,  reversing  (1914)  99  S.  C. 
422,  83  S.  £.  781. 
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XIII.  jTTBISmCIION  OF  COUBTS 

The  substantiTe  liability  fixed  by  fed- 
eral statute,  whether  the  suit  be  against 
the  initial  or  succeeding  carrier,  may  be 
enforced  by  a  state  as  well  as  a  federal 
court.  Smeltzer  v,  St.  Louis,  etc.,  R.  Co., 
(W.  D.  Ark.  1909)  168  Fed.  420;  Central 
of  Georgia  R.  Co.  v.  Sims,  (1910)  169 
Ala.  295,  53  So.  826;  Central  of  Georgia 
R.  Co.  V.  Patterson,  (1915)  12  Ala.  App. 
369,  68  So,  513;  St.  Louis,  etc.,  R  Co. 
V.  Heyser,  (1910)  95  Ark.  412,  130  S.  W. 
662;  Plcorich  r.  Grand  Trunk  R.  Co., 
(1912)  20  Cal.  App.  349,  129  Pae.  290; 
Southern  Pac.  Co.  v.  Crenshaw,  (1909) 
5  Ga.  App.  675,  63  S.  £.  865;  Louisville, 
etc.,  K  Co.  V.  Warfield,  (1909)  6  Ga. 
App.  650,  65  8.  E.  809;  Fry  v.  Southern 
Pac.  Co.,  <1911)  247  111.  564,  98  N.  E. 
907;  Louisville,  etc.,  R.  Co.  v,  Scott, 
(1909)  133  Ky.  724,  118  S.  W.  990; 
Ft.  Smith,  etc.,  R.  Co.  t*.  Awberry,  (1913) 
89  Okla.  271,  134  Pac.  1117;  Gibson  i>. 
Atlantic  Coast  Line  R.  Co.,  (1911)  88 
S.  C.  360,  70  S.  E.  1080;  ElHott  «. 
Chicago,  etc.,  R.  Co.,  (1916)  36  S.  D.  67, 
160  N.  W.  777;  Houston,  etc.,  R.  Co.  v. 
Lewis,  (1910)  103  Tex.  452,  129  S.  W. 
694;  Galveston,  etc.,  R.  Co.  v.  F.  A.  Piper 
Ck).,  (1908)  62  Tex.  Civ.  App.  668,  116 
S.  W.  107;  Pecos,  etc.,  R.  Co.  v.  Meyer, 
(Tex,  Civ.  App.  1913)  165  S.  W.  309; 
fit.  Louis,  etc.,  R.  Co.  v,  Gould,  (Tex. 
Civ.  App.  1914)  165  S.  W.  13;  Bichl- 
meier  v.  Minneapcdis,  etc.,  R.  Co.,  (1916) 
169  Wis.  404,  150  N.  W.  608. 

In  Galveston,  etc.,  R.  Co.  v,  Wsllaoe, 
(1912)  223  U.  S.  481,  32  S.  Ct.  206,  66 
U.  S.  (L.  ed.)  616,  the  court  said: 
''Statutes  have  no  extra-territorial  opera- 
tion, and  the  courts  of  one  government 
cannot  enforce  the  penal  laws  of  another. 
At  one  time  there  was  some  question  both 
as  to  the  duty  and  power  to  try  civil 
cases  arising  solely  under  the  statutes  of 
another  state.  But  it  is  now  recognized 
that  the  jurisdiction  of  state  courts  ex- 
tends to  the  hearing  and  determination 
of  any  civil  and  transitory  cause  of  action 
created  by  a  foreign  statutei,  provided 
it  is  not  of  a  character  opposed  to  the 
public  policy  of  the  state  in  which  the 
suit  is  brought.  Where  the  statute 
creating  the  right  provides  an  exclusive 
remedy,  to  be  enforced  in  a  particular 
way,  or  before  a  special  tribunsi,  the 
aggrieved  party  will  be  left  to  the  remedy 
given  by  the  statute  which  created  the 
right.  But  jurisdiction  is  not  defeated 
by  implication.  And  considering  the 
relation  between  the  federal  and  the  state 
government,  there  is  no  presumption  that 
Congress  intended  to  prevent  state  courts 
from  exercising  the  general  jurisdiction 
already  possessed  by  them,  and  under 
which  they  had  the  power  to  hear  and 
determine  causes  of  action  created  by 
federal  statute.  On  the  contrary,  the 
absence  of  such  provision  would  be  con- 
strued   as    recognizing    that    where   the 


cause  of  action  waa  not  penal,  but  civil 
and  transitory,  it  was  to  be  subject  to 
the  principles  governing  that  class  (rf 
cases,  and  might  be  asserted  in  a  state 
court  M  well  as  in  those  of  the  United 
States.  This  presumption  would  be 
strengthened  as  to  a  atatuifce  like  this 
passed,  not  only  for  the  purpose  of  giv- 
ing a  right,  but  of  affording  a  convenient 
remedy." 

Under  the  provision  of  this  amendment 
that  initial  carriers  issuing  receipts  or 
bills  of  lading  shall  be  liable  for  loss 
caused  by  connecting  carriers,  ^^  state 
courts  have  jurisdiction  of  actions  against 
an  initial  carrier  for  the  negligence  of 
connecting  carriedre,  despite  sections  8 
and  9  of  the  original  Act,  which,  re- 
spectively, ooiske  carriers  subject  to  the 
provisions  of  the  Act  liable  for  damages 
caused  hj  the  doing  of  certain  thii^, 
and  provide  that  any  person  clainaing 
swdi  damages  may  complain  to  the  Xnter- 
stai«  Commerce  CQDuni8si<m  or  bring  suit 
^in  the  federal  courts,  for  the  above  sec- 
*tions  relate  only  to  the  original  Act 
Gibson  v.  Atlantic  Coast  Line  R.  Ca, 
(1911)   88  S.  C.  360,  70  S.  £.  1030. 

While  the  state  courts  have  original 
jurisdiction  of  an  action,  civil  and  tran- 
sitory, arising  uni^  the  Garmack  amend- 
ment, as  held  ia.  Galveston,  etc.,  R.  Co.  v. 
Wallace,  (1912)  223  U.  S.  481,  32  S.  Ct 
206,  66  U.  S.  (L.  ed.)  516,  cited  in  the 
preceding  note,  such  action  mi^  be  re- 
moved to  a  court  of  the  United  States. 
Alabama  Great  Southern  R.  Co.  v.  Ameri- 
can Cotton  Oil  Co.,  (C.  C.  A.  6th  (Xr. 
1916)  229  Fed.  11,  143  C.  C.  A.  313. 

Contracto  limiting  liaWity.—  The  right 
of  a  state  to  refuse  to  enforce  a  special 
live  stock  shipping  contract  limiting  the 
liaMlity  of  a  carrier,  made  in  a  forei^ 
state,  is  not  affected  by  the  Interstate 
Commerce  Act.  LouisviUe,  etc.,  R.  O. 
«.  Smith,   (1910)    123  Tenn.  678,  134  S. 

W^*   ovv. 

XrV.  VBirm 

In  order  to  render  a  cerporatian  amen- 
able to  service  of  process  te  a  foreign 
jurisdiction  it  must  appear  that  the  cor- 
poration is  transacting  business  in  that 
district  to  such  an  extent  as  to  subject 
it  to  the  jurisdiction  and  laws  theiecrf. 
'Hiis  rule  applies  to  a  suit  brought  under 
the  Carmadc  amendment  against  an 
initial  carrier.  St.  Louis  Southern  R. 
Co.  V.  Alexander,  (1913)  227  U.  S.  218, 
88  S.  Ct.  245,  67  U.  S.  (L.  ed.)  486, 
wherein  the  court  said :  "  The  object  of 
the  statute  was  to  require  the  initial  car- 
rier receiving  freight  for  transportation 
in  interstate  commerce  to  obligate  itself 
to  carry  to  the  point  of  destination,  using 
the  lines  of  connecting  carriers  as  its 
agencies,  thus  securing  for  the  benefit  of 
the  shipper  unity  of  transportation  and 
responsibility.  The  provisions  of  the 
amendment  had  the  effect  of  facilitating 
the  remedy  of  the  shipper  by  making  the 
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initial  <^rrier  Tesponsible  for  the  entire 
carriage^  Imt  the  amendment  was  not  in- 
tended, as  we  view  it,  to  make  foreign 
corporations  through  connecting  carriers 
liable  to  suit  in  a  district  where  thej 
were  not  carrying  <m  business  in  the 
sense  which  has  heretofore  been  held 
necessary  to  confer  jurisdiction." 

XV.  PABTIBS 

in  geaeral. — ^Any  lawful  holder  of  m 
bill  of  ladiag,  issued  by  the  initial  car- 
rier pursuant  to  the  Carmack  amend- 
metit,  upon  receiving  property  for  inter- 
state transportation,  may  maintain  an 
action  for  loss,  damage  or  injury  to  such 
property  caused  by  any  connecting  car- 
rier to  whom  the  goods  are  deliverei. 
Carr  r.  Pennsylvania  R.  Ca,  (1916)  88 
N.  J.  L.  236,  96  Atl.  588. 

Joinder. —  The  shipper  may  join  with 
the  initiid  carrier  the  connecting  carrier, 
•on  whose  road  Hxe  damage  occurred,  and 
this  does  not  affect  his  right  to  recover 
the  whole  damages  directly  against  the 
initial  carrier.  Missouri,  etc.,  R.  Co.  v. 
Demere,  (Tex.  Civ.  App.  1912)  145  S. 
W.  623. 

XYl.  PuBAniifO 

The  Carmack  amendment  may  be  in- 
voked altfiough  the  declaration  does  not 
aver  that,  any  connecting  carrier  exists, 
or  show  any  facts  to  allow  the  Carmack 
amendment  to  ojperate  but  asserts  a  'pure 
common-law  claim,  where  the  facts,  as 
shown  in  the  evidence,  make  it  a{>pear 
that  the  cause  of  action  comes  within  the 
sphere  of  the  statute.  Norfolk  Truckers' 
Exch.  17.  Nerfolk  Southern  R.  Co.,  (1914) 
116  Va.  466,  82  S.  E.  92. 

Under  the  Carmack  ameDdment  the 
petition  need  not  ^ve  the  names  of  the 
oLefendant's  connectmg  lines  over  which  a 
shipment  was  made  by  the  plaintiff,  for 
the  effect  of  the  amendment  is  to  make 
all  such  connecting  carriers  the  agents  of 
the  initial  carrier,  and  appellant  may 
safely  be  presumed  to  know  the  names 
of  its  ittents.  Pecos,  etc.,  B.  Co.  v. 
Meyer,  (fez.  Cfiv.  App.  1913)  155  S.  W. 
309. 

The  Carmack  amendment  supersedes  the 
eommon-law  rule  regarding  negligent 
delay  in  the  transportation  of  live  stock 
and  its  iwovisions  may  be  invoked  when 
the  iMToof  shows  its  applicability,  though 
not  averred  in  any  pleading  filed  in  the 
case.  Karr  v.  Baltimore,  etc.,  R.  Ca^ 
(W.  Va.  1915)  86  S.  E.  43. 

XVII.  Trial 

1.  Burden  of  Proof 

Where  a  carrier  relies  on  a  special  con- 
tract limiting  its  liability,  or  showing 
nonliability,  uie  burden  is  on  it  to  show 
a  valid  contract,  and  to  establish  the 
reasonableness  of  the  provisions  upon 
which  it  relies.    If  there  is  no  valid  con- 


tract^ such  defense '  is  not:  available. 
Toledo,  etc.,  R.  Co.  r.  Milner,  (Ind.  App. 
1915)   110  N.  E.  756. 

2.  Sufficiency  jof  Evidence 

In  Collins  id,  Denver,  etc.,  B.  Co., 
(1914)  181  Mo.  App.  213,  16T  S.  W. 
1178,  which  was  an  action  to  recover 
damages  claimed  in  an  interstate  ship- 
ment of  fruit,  a  judgment  of  nonsuit  was 
rendered  in  the  court  below  which  was 
reversed  on  appeal  on  the  ground  that 
plaintiff  had  made  out  a  prima  facie  caSe 
by  showing  a  delivery  to  the  defendant 
in  good  condition  and  receipt  in  bad  con- 
dition. Hie  court  said:  '*  Defendant  in- 
sists that  plaintiff  failed  to  make  out  a 
case  in  that  it  did  not  affirmatively  show 
that  the  defendant,  or  connecting  car- 
riers, 'caused'  the  injury  to  the  ffutt, 
as  contemplated  by  section  20  of  the  Car- 
mack amendment  to  the  Hepburn  Act. 
Defendant's  position  is  that  tnis  statute 
has  made  some  change  in  the  carrier's 
common-law  liability,  or,  at  least,  in  the 
mode  of  dioiwing  such  liability.  But  that 
is  not  the  interpretation  given  the  Act 
by  the  Supreme  Coiut  of  the  United 
States.  The  object  of  the  words  that  the 
carrier  'shall  be  liable  to  the  lawful 
holder  thereof  (the  bill  of  lading)  for 
any  loss,  damage  or  injury  to  such  prop- 
erty eauised  by  it'  was  not  to  make  the 
carrier  absolutely  responsible  for  all  hap- 
penings though  idtOgether  uncontrollable. 
The  object  was  rauier  to  prevent  that 
d^ree  of  liability.  The  statute  'plainly 
implies  a  liaiuhty  for  some  default  in  its 
common-law  duty  as  a  common  carrier^' " 
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XVIII.  Damaqi 

Mental  sufferins- — Ia  &  shipment  in 
interstate  commerce,  damage  claimed  for 
mental  suffwing  only,  on  aoooimt  of  delay 
of  the  delivery  of  the  shipment,  cannot 
be  recovered.  The  long  recognised  com- 
mon-law rule  permitted  no  such  recovery, 
the  decisions  to  this  effect  resting  upon 
tlie  elanent«ry  principle  ''that  mere 
mental  pain  and  anxiety  are  too  vaigue 
for  l^gal  redress  where  no  injury  is  done 
to  person,  property,  health  or  reputation." 
Southern  Express  Co.  v.  Byers,  (1916) 
240  U.  S.  612,  36  S.  Ct.  410,  60  U.  S. 
(L.  ed.)  825,  reoersimg  (1914)  165  N.  C. 
542,  81  S.  E.  741. 

Freight  paidr-When  the  bill  of  lading 
of  an  interstate  shipment  contains  a  con- 
dition that  the  amount  of  any  loss  or 
damage  for  which  the  carrier  is  liable 
*' shall  be  computed  on  the  basis  of  the 
value  of  the  property,  being  the  bona  fide 
invoice  price,  if  any,  to  the  consignee,  in- 
cluding the  freight  charge,  if  prepaid,  at 
the  place  and  time  of  shipment,"  it  is 
proper  for  the  judge  to  instruct  the  jury 
that,  if  the  carrier  was  liable,  the  plain- 
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tiff  waa  entitled  to  recover  the  freight 
paid  by  him  as  a  part  of  his  damages. 
Carr  v.  Pennsylvania  R.  Co.,  (1916)  88 
N.  J.  L.  235,  06  Atl.  588. 

XIX.  Ck>STS 

"  Where  a  state,  for  reasons  of  internal 
policy,  in  order  to  offer  a  reasonable 
incentive  to  the  prompt  settlement  of 
small  but  well-founded  claims,  and  as  a 
deterrent  of  groundless  defenses,  estab- 
lishes by  a  general  statute  otherwise  un- 
exceptionable the  policy  of  allowing  re- 
covery of  a  moderate  attorney's  fee  as  a 
part  of  the  costs,  in  cases  where,  after 
specific  claim  made  and  a  reasonable  time 
given  for  investigation  of  it,  payment  is 
refused,  and  the  claimant  succeeds  in 
establishing  by  suit  his  right  to  the  full 
amount  demanded,  the  application  of 
such  statute  to  actions  for  goods  lost  in 
interstate  commerce  is  not  inconsistent 
with  the  provisions  of  the  commerce  act 
and  its  amendments."    Missouri,  etc.,  R. 


Go.  V.  Harris,  (1914)  234  U.  S.  412,  84 
S.  Ct.  790,  58  U.  S.  (L.  ed.)  1377,  L.  R.  A. 
1915E  943. 

XX.  JUDOMBNT 

Joint  judgment. —  The  Carmack  Act  is 
not  to  be  construed  to  authorise  a  joint 
judgment  against  the  initial  and  con- 
necting carriers,  in  the  absence  of  joint 
or  concurrent  negligence  cm  their  part. 
The  connecting  carrier  is,  of  course,  not 
liable  for  the  sole  negligence  of  the 
initial  carrier,  and  should  not  be  joined 
in  a  judgment  therefor.  The  initial  car- 
rier should  not  be  joined  with  the  con- 
necting carrier  in  a  judgment  for  the 
latter's  negligence,  for  the  reason  that  a 
joint  judgment  would  be  conclusive 
between  the  defendants  that  they  were 
joint  tortfeasors  and  would  be  a  bar  to 
the  initial  carrier's  right,  given  by  each 
of  said  statutes,  to  have  indemnity  in  an 
action  over  against  the  guilty  company. 
Walker  v.  St.  Louis,  etc.,  R.  Co.,  (1912) 
162  Mo.  App.  374,  142  S.  W.  729. 


[Sec.  20  continued.  [L]  [Becovery  by  initial  carrier  against  connecting 
carrier,]  That  the  common  carrier,  railroad,  or  transportation  company 
issuing  such  receipt  or  bill  of  lading  shall  be  entitled  to  recover  from  the 
common  carrier,  railroad,  or  transx)ortation  company  on  whose  line  the  loss, 
damage,  or  injury  shall  have  been  sustained  the  amount  of  such  loss,  dam- 
age, or  injury  as'  it  may  be  required  to  pay  to  the  owners  of  such  property, 
as  may  be  evidenced  by  any  receipt,  judgment,  or  transcript  thereof.  [24 
Stat,  L,  386,  as  amended  by  34  Siai.  L.  595.] 

The  provisions  of  the  text  are  from  the  last  amending  Act  of  June  29,  1906.  ch. 
3691,  I  7. 


Recovery  over  by  intial  carrier. — ^An 
initial  carrier  against  whom  damages 
have  been  recovered  has  the  right  of  re- 
covery over  against  other  carriers  in  the 
event  that  it  is  able  to  prove  that  the 
damage  proximately  resulted  from  the 
negligence  of  such  other  carriers.  Mis- 
souri, etc.,  R.  Go.  9.  Jarmon,  (Tex.  Civ. 
App.  1911)    141  S.  W.  155. 

It  was  the  purpose  of  the  Congress  by 
the  Carmack  amendment- to  the  Hepburn 
Act  to  make  the  initial  carrier  liable  for 
loss  caused  by  it  or  any  connecting  car- 
rier, and  to  give  the  initial  carrier,  after 
it  has  been  required  to  pay  the  loss,  a 
remedy  over  against  the  particular  con- 
necting carrier  causing  the  loss,  for  the 
amount  paid  by  the  initial  carrier  as  evi- 
denced by  "  any  receipt,"  etc.  The  re- 
ceipt mentioned,  in  the  absence  of  actual 
fraud,  or  such  gross  negligence  on  the 
part  of  the  initial  carrier  in  making 
the  settlement  with  the  shipper  as  would 
constitute  a  legal  fraud,  would  be  suffi- 
cient evidence  to  justify  a  recovery  by 
the  initial  carrier  against  the  connecting 
carrier  of  the  amount  as  shown  by  the 
receipt.  To  be  sure,  there  would  have  to 
be  a  bona  fide  claim  by  the  initial  carrier. 


But  if  there  is  a  loss  of  goods  under  a 
contract  of  affreightment  made  with  the 
initial  carrier,  wluch  it  in  good  faith  has 

Said  to  the  owner,  it  needs  no  other  evi- 
ence  to  establish  the  amount  of  such 
claim  against  the  carrier  causing  the  loss 
than  the  amount  specified  in  the  receipt 
which  it  holds  from  the  owner  of  the 
lost  goods.  The  provision  was  intended 
to  make  the  remedy  of  the  initial  carrier 
as  complete  and  convenient  as  possible, 
and  therefore  the  act  provides  for  the 
simple,  easy  and  direct  method  of  estab- 
lishing the  amount  of  the  <daim  by  the 
receipt  showing  the  payment.  The 
amount  of  the  receipt  establishes  the 
amount  of  the  claim  of  the  initial  car- 
rier, and,  in  the  absence  of  fraud  as  ex- 
plained, is  conclusive  thereof.  The  bur- 
den would  be  upon  the  defendant,  if  it 
alleged  fraud  on  the  part  of  the  initial 
carrier  in  procuring  the  receipt,  to  show 
it.  Kansas  City,  etc.,  R.  Co.  -r.  New 
York  Cent.,  etc.,  R.  Co.,  (1914)  110  Ark. 
6i2,  163  S.  W.  171. 

Judgment  as  evidence  against  connectiBg 
,carrier. —  The  provision  in  this  section, 
making  the  initial  carrier  of  an  inter- 
state shipment  liable  for  loss  of  or  in- 
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jury  thereto  caused  by  a  connecting  car-  the  initial  carrier  only  prima  facie  evi- 

rier,   and   permitting  the  initial   carrier  dence  against  the  connecting  carrier,  and 

to   recoTer   from   the   connecting   carrier  it  is  not  invalid  as  depriving  the  connect- 

causing  the  loss  or  injury  the  amount  it  ing  carrier  of  its  property  without  due 

may  be  required  to  pay  to  the  owner  of  process  oi  law.    Central  of  Georgia  R.  Co. 

the  property,  as  evidenced  by  any  receipt  v.  Sims,    (1910)    169   Ala.   296,   53   So. 

or  judgment,  makes  a  judgment  against  826. 

As  originallT  enacted  this  section  was  as  follows: 

"  Sec.  20.  That  the  Commission  is  hereby  authorized  to  reanire  annual  reports  from 
all  oonunon  carriers  subject  to  the  provisions  of  this  act,  to  fix  the  time  and  prescribe 
the  manner  in  which  such  reports  shall  be  made,  and  to  require  from  such  carriers 
specific  answers  to  all  questions  upon  which  the  Commission  may  need  information. 
Such  annual  reports .  shall  show  in  detail  the  amount  of  capital  stock  issued,  the 
amounts  paid  therefor,  and  the  manner  of  pavment  for  the  same;  the  dividends  paid, 
the  surplus  fund,  if  an^,  and  the  number  of  stodcholders ;  the  funded  and  floating 
debts  and  the  interest  paid  thereon;  the  cost  and  value  of  the  carrier's  property j  fran- 
chises, and  equipment;  the  number  of  employees  and  the  salaries  paid  each  class;  the 
amounts  ezpended  for  improvements  each  year,  how  expended,  and  the  character  of 
such  improvements;  the  earnings  and  receipts  from  each  branch  of  business  and  from 
all  sources;  the  operating  and  other  expenses;  the  balances  of  profit  and  loss;  and  a 
complete  exhibit  of  the  financial  operations  of  the  carrier  each  year,  including  an 
annual  balance-sheet.  Such  reports  shall  also  contain  such  information  in  relation  to 
rates  or  regulations  concerning  fares  or  freights,  or  agreements,  arrangements,  or 
contracts  with  other  common  carriers,  as  the  Commission  may  require;  and  the  said 
Commission  may,  within  its  discretion,  for  the  purpose  of  enabling  it  the  better  to 
carry  out  the  purposes  of  this  act,. prescribe  (if  in  the  opinion  of  the  Commission  it  is 
practicable  to  prescribe  such  uniformity  and  methods  of  keeping  accoimts),  a  period 
of  time  within  which  all  common  carriers  subject  to  the  provisions  of  this  act  shall 
have,  as  near  as  may  be,  a  uniform  system  of  accounts,  and  tiie  manner  in  which  such 
accounts  shall  be  kept."    [Z4  Stai.  L.  886,] 

By  the  Hfip^rn  Act  of  June  29,  1906,  ch.  8591,  {  7,  this  section  was  amended  to 
read  as  fofiowsT 

"  Sbc.  20.  That  the  Commission  is  hereby  authorised  to  require  annual  reports  from 
all  common  carriers  subject  to  the  provisions  of  this  Act,  and  from  the  owners  of  all 
railroads  engaged  in  interstate  commerce  as  defined  in  this  Act,  to  prescribe  the 
manner  in  which  such  reports  shall  be  made,  and  to  require  from  such  carriers  specific 
answers  to  all  questions  upon  which  the  Commission  may  need  information.  Such 
annual  reports  shall  show  in  detail  the  amount  of  capital  stock  issued,  the  amounts  paid 
therefor,  and  the  manner  of  pavment  for  the  same;  the  dividends  paid,  the  surplus 
fund,  if  an^,  and  the  number  of  stockholders;  the  fimded  and  fioating  debts  and  the 
interest  paid  thereon;  the  cost  and  value  of  the  carrier's  property,  franchises,  and 
equipments;  the  number  of  emplovees  and  the  salaries  paid  each  class;  the  accidents 
to  passengers,  employees,  and  other  persons,  and  the  causes  thereof;  the  amounts 
expended  for  improvements  each  year,  how  expended,  and  the  character  of  such  improve- 
ments; the  earnings  and  receipts  from  each  oranch  of  business  and  from  all  sources; 
the  operating  and  other  expenses;  the  balances  of  profit  and  loss;  and  a  complete 
exhibit  of  the  financial  operations  of  the  carrier  each  ^ear,  including  an  annual  balance 
sheet.  Such  reports  shall  also  contain  such  information  in  relation  to  rates  or  r^ula- 
tions  concerning  fares  or  freights,  or  agreements,  arrangements,  or  contracts  affecting 
the  same  as  the  Commission  may  require;  and  the  Commission  mav,  in  its  discretion, 
for  the  purpose  of  enabling  it  the  better  to  carry  out  the  purposes  of  this  Act,  prescribe 
a  period  of  time  ivithin  which  all  common  carriers  subject  to  the  provisions  of  this  Act 
shall  have,  as  near  as  may  be,  a  tmiform  system  of  accounts,  and  the  manner  in  which 
such  accounts  shall  be  kept. 

''Said  detailed  reports  shall  contain  all  the  required  statistics  for  the  period  of 
twelve  months  ending  on  the  thirtieth  day  of  June  in  each  year,  and  shall  be  made  out 
under  oath  and  filed  with  the  Commission,  at  its  office  in  Washington,  on  or  before 
the  thirtieth  day  of  September  then  next  following,  unless  additional  time  be  granted 
in  any  case  by  the  Commission;  and  if  any  carrier,  person,  or  corporation  subject 
to  the  provisions  of  this  Act  shall  fail  to  make  and  file  said  annual  reports  within 
the  time  above  specified,  or  within  the  time  extended  by  the  Commission  for  making 
and  filing  the  same,  or  shall  fail  to  make  specific  answer  to  any  (question  authorized 
by  the  provisions  of  this  section  within  thirty  days  from  the  tune  it  is  lawfully 
required  So  to  do,  such  parties  shall  forfeit  to  the  United  States  the  sum  of  one 
hundred  dollars  for  each  and  every  day  it  shall  continue  to  be  in  default  with  respect 
thereto.  The  Commission  shall  also  have  authority  to  require  said  carriers  to  file 
monthly  reports  of  earnings  and  expenses  or  special  reports  within  a  specified  period, 
and  if  any  such  carrier  shall  fail  to  file  such  reports  within  the  time  fixed  by  the 
Commission  it  sh^  be  subject  to  the  forfeitures  last  above  provided. 
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"Said  forfeitures  shall  be  recovered  in  the  manner  provided  for  the  recovery  of 
forfeitures  under  the  provisions  of  this  Act. 

**The  oath  required  by  this  section  may  be  taken  before  any  person  authorized  to 
administer  an  oath  by  tike  laws  of  the  State  in  which  the  same  is  taken. 

"  The  Commission  may,  in  its  discretion,  prescribe  the  forms  of  any  and  all  accounts, 
records,  and  memoranda  to  be  kept  by  carriers  subject  to  the  provisions  of  this  Act, 
including  the  accoimts,  records,  and  memoranda  of  the  movement  of  traffic  as  well  as  the 
receipts  and  expendittires  of  moneys.  The  Commission  shall  at  all  times  have  access 
to  all  accounts,  records,  and  memoranda  kept  by  carriers  8id>jeet  to  this  Act,  and  it 
shall  be  unlawful  for  such  eariiers  to  keep  any  otlMsr  aecounts,  reeorda,  or  memoranda 
than  those  prescribed  or  approved  by  the  ComtmmUm,  and  it  may  employ  special  agents 
or  examiners,  who  shall  have  authority  under  the  order  of  the  Commission  to  inspect 
and  examine  any  and  sll  accounts,  records^  and  memoranda  kept  by  vach  carriers. 
This  provision  shall  apply  to  receivers  of  carriers  aad  operating  trustees. 

"  In  ease  of  failure  or  refusal  on  the  part  of  any  such  carrier,  receiver,  or  trustee  to 
keep  such  accoimts,  records,  and  memoranda  on  the  hooka  and  in  the  manner  prescribed 
by  the  Commission,  or  to  submit  such  accounts,  reoordg,  and  memoranda  as  are  kept 
to  the  inspection  of  the  Commission  or  any  of  its  authorized  agents  or  examiners,  such 
carrier,  receiver,  or  trustee  shall  forfeit  to  the  United  States  the  sum  of  five  hundred 
dollars  for  each  such  offense  and  for  each  and  every  day  of  the  continuance  of  such 
offense,  such  forfeitures  to  be  recoverable  in  the  tame  manner  as  other  forfeitures 
provided  for  in  this  Aet. 

"Any  person  who  shall  willfully  make  any  iaJae  entry  in  the  accounts  of  any  hook 
of  accounts  or  in  any  record  or  memoranda  kept  by  a  oanier,  or  who  shall  willfully 
destroy,  mutilate,  alter,  or  by  any  other  means  or  device  falsify  the  record  of  any 
such  account,  record,  or  memoranda,  or  who  shall  willfully  neglect  or  fail  to  make  fall, 
true,  and  correct  entriea  in  such  accounts,  records,  or  memoranda  of  all  facts  and 
transactions  appertaining  to  the  carrier's  Uisiness,  or  shall  keep  any  other  accounts, 
records,  or  memoraaMla  than  thoee  prescribed  or  ajoproved  by  the  Commission,  shall  be 
deemed  guil^  of  a  misdemeanor  and  shall  be  subject,  upon  conviction  in  any  court  oi 
the  United  States  of  competent  jurisdiction,  to  a  fine  of  not  less  than  one  thousand 
dollars  nor  more  than  five  thousand  dollars^  or  imprisonment  for  a  term  not  less  than 
one  year  nor  more  than  three  years,  or  both  such  fine  and  imprisonment. 

''Any  examiner  who  divuleee  any  fact  or  information  which  may  come  to  his 
knowledge  during  the  course  of  such  examinaticm,  except  in  so  far  as  he  may  be  directed 
by  the  Commission  or  by  a  court  or  judge  thereof,  shall  be  subject,  upon  conviction  in 
any  court  of  the  United  States  of  competent  jurisdiction,  to  a  fine  of  not  more  than 
five  thousand  dollars  or  imprisonment  for  a  term  not  exceeding  two  years,  or  both. 

"That  the  circuit  and  district  courts  of  the  United  States  shall  have  jurisdiction, 
upon  the  application  of  the  Attorney-General  of  the  United  States  at  the  request  of  the 
Commission,  alleging  a  failure  to  comply  with  or  a  violation  of  any  of  the  provisions 
of  said  Act  to  regulate  ccnnmeroe  or  or  any  Act  supplementary  thereto  or  amendatoiy 
thereof  by  any  common  carrier,  to  issue  a  writ  or  writs  of  mandamus  commanding  such 
common  carrier  to  comply  with  the  provisions  of  said  Acts,  or  any  of  them. 

"And  to  carry  out  and  give  effect  to  the  provisiona  of  said  Acts,. or  any  of  them, 
the  Commiasion  is  hereby  aathoriaed  to  employ  special  agents  or  examiners  who  shall 
have  power  to  administear  oatiha,  examine  witnesses,  and  receive  evidence. 

"  That  any  common  carrier,  railroad,  or  transportation  company  receiving  property 
for  transportation  from  a  noint  in  one  State  to  a  point  in  another  State  shall  issue 
a  receipt  or  bill  of  lading  uieref or  and  shall  be  liable  to  the  lawful  holder  thereof  lor 
any  loss,  damage,  or  injury  to  such  property  caused  by  it  or  by  any  common  carrier, 
railroad,  or  transportation  company  to  which  such  prc^rty  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass,  and  no  contract,  receipt,  rule,  or  regnla- 
tion  shall  exempt  su<di  common  carrier,  railroad,  or  transportation  company  from  the 
liability  hereby  imposed:  Provided,  That  nothing  in  this  section  diaU  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of  an|y  remedy  or  right  of  action  which  he  has 
under  existing  law. 

"  That  the  common  carrier,  railroad,  or  transportation  company  issuing  sueb  receipt 
or  bill  of  lading  shall  be  entitled  to  recover  from  the  common  carrier,  railroad,  or 
transportation  company  on  whose  line  the  loss,  damage,  or  injury  shall  have  been  sus- 
tained the  amount  of  such  loss,  damage,  or  injury  as  it  may  be  required  to  pay  to  the 
owners  of  such  property,  as  may  be  evidenced  by  any  receipt,  jud^ent,  or  transcript 
therecrf."    [54  Stat.  L.  59S.'i 

By  said  amendatory  Act  of  June  29,  1906,  ch.  3591,  |  7  (see  sections  10  and  11  of 
this  Act,  infra,  pp.  568,  569 ) ,  the  section  was  made  to  read  as  given  in'  the  text  except 
in  the  following  instances: 

By  an  Act  of  June  18,  1910,  ch.  309,  §  14,  36  Stat.  L.  556,  the  second  paragraph 
of  said  amending  Act  of  June  29,  1906,  ch.  3591,  relating  to  the  contents  of  detailed 
reports  and  given  in  said  amending  Act  previously  set  out  in  this  note,  was  struck 
out  and  the  paragraph  given  in  the  text,  supra,  p.  500  [B],  inserted  in  lieu  thereof. 
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By  the  Act  of  Feb.  25,  1909,  ch.  193,  35  Stat.  L.  648,  entitled  '<An  Act  Amending 
an  Act  to  amend  an  Act  entitled  'An  Act  to  regulate  commerce/  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  and  all  Acts  amendatory  thereof,  and  to 
enlarge  the  powers  of  the  Interstate  Commerce  Commission,  approved  June  twenty- 
ninth,  nineteen  hundred  and  six"  the  seventh  paragraph  of  this  section  aa  amended 
(set  out  in  the  notes  above),  relating  to  false  entries,  was  amended  to  read  as  given 
in  the  text,  supra,  p.  505  [G],  the  alteration  consisting  in  the  addition  of  the  proviso 
at  the  end  of  the  paragraph. 

By  an  Act  of  March  4,  1915,  ch.  176,  38^  Stat.  L.  1196,  entitled  "An  Act  to  amend 
an  Act  entitled  *An  Act  to  amend  an  Act  entitled  "An  Act  to  regulate  commerce," 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  and  all  Acts  amendatory 
thereof,  and  to  enlarge  the  powers  of  the  Interstate  Commerce  Commission,'  approved 
June  twenty-ninth,  nineteen  hundred  and  six,"  known  as  the  "Cummins  Act,"  the 
paragraph  next  to  the  last  in  the  amendment  of  June  29,  1906,  ch.  3591,  f  7,  given 
in  said  amending  Act  as  jpreviously  noted,  and  known  as  the  "  Carmack  Amendment,'' 
was  amended  to  read  as  given  in  the  text,  supra,  p.  506  [K.]. 

Appropriations  for  the  purpose  of  enabling  the  Interstate  Commerce  Commission 
to  enforce  compliance  with  this  section  are  made  by  the  various  appropriation  Acts. 
The  current  appropriations  were  made  by  the  Act  of  March  3,  1915,  ch.  75,  38  Stat. 
L.  839. 

Sec.  21.  [Ammal  report  of  commission.]  That  the  Commission  shall, 
on  or  before  the  first  day  of  December  in  each  year,  make  a  report,  which 
shall  be  transmitted  to  Congress,  and  copies  of  which  shall  be  distributed  as 
are  the  other  rex>orts  transmitted  to  Congress. 

This  report  ^all  contain  such  information  and  data  collected  by  the 
Commission  as  may  be  considered  of  value  in  the  determination  of  questions 
connected  with  the  regulation  of  commerce,  together  with  such  recommen- 
dations as  to  additional  legislation  relating  thereto  as  the  Commission  may 
deem  necessary  f  and  the  names  and  compensation  of  the  persons  employed 
by  said  Commission.    [24  Stat.  L.  387 y  as  amended  hy  25  Siat.  L.  862J\ 

TMs  section  was  amended  to  read  as  above  given  bv  an  Act  of  March  2,  1889, 
ch.  382,  }  S.    As  originally  enacted  this  section  was  as  follows: 

"  That  the  Commission  shall,  on  or  before  the  first  day  of  December  in  each  year, 
make  a  report  to  the  Secretary  of  the  Interior,  which  shaU  be  by  him  transmitted  to 
Congress,  cmd  copies  of  which  shall  be  distributed  as  are  the  other  reports  issued  from 
the  Interior  Department.  Ihis  report  shaD  contain  such  information  and  data  col- 
lected by  the  Commission  as  may  be  considered  of  value  in  the  determination  of  ques- 
tions connected  with  the  regulation  of  commerce,  together  with  such  recommendations 
as  to  additional  legislatitNi  relating  thereto  as  the  Commission  may  deem  necessary." 

Sec.  22.  [Free  carriage  or  redneed  rstes,  when  allcmed.}  That  nothing 
in  this  act  shall  prevent  the  carriage,  storage,  or  handling  of  property  free 
or  at  reduced  rates. 

For  the  United  States,  State,  or  municipal  governments, 

Or  for  charitable  purposes. 

Or  to  or  from  fairs  and  expositions  for  exhibition  thereat, 

Or  the  free  carriage  of  destitute  and  homeless  persons  transported  by 
charitable  soeieties. 

And  the  necessary  agents  employed  in  such  transportation. 

Or  the  issuacice  of  mileage,  excursion,  or  commutation  passenger  tickets ; 

Nothing  in  this  act  shall  be  construed  to  prohibit  any  common  carrier 
from  giving  reduced  rates  to  ministers  of  religion. 

Or  to  municipal  governments  for  the  transportation  of  indigent  persons, 

Or  to  inmates  of  the  National  Homes  or  State  Homes  for  Disabled  Volun- 
teer  Soldiers  and  of  Soldiers'  and  Sailors'  Orphan  Homes^  including  those 
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"Said  forfeitures  shall  be  recovered  in  the  manner  provided  for  the  recovery  of 
forfeitures  under  the  provisions  of  this  Act. 

'   '*  The  oath  required  bv  this  section  may  be  taken  before  any  person  authorized  to 
administer  an  oath  by  the  laws  of  the  State  in  which  the  same  is  taken. 

^  The  Commission  may,  in  its  discretion,  prescribe  the  forms  of  any  and  all  accounts, 
records,  and  memoranda  to  be  kept  by  carriers  subject  to  the  provisions  of  this  Act, 
including  the  accounts,  records,  and  memoranda  of  the  movement  of  traffic  as  well  as  the 
receipts  and  expenditures  of  moneys.  Hie  Commission  shall  at  all  times  have  access 
to  all  accounts,  records,  and  memoranda  kept  by  carriers  subjeet  to  this  Act,  and  it 
shall  be  unlawful  for  auoh  earners  to  keep  any  other  accounts,  reeords,  or  memoranda 
than  those  prescribed  or  approved  by  the  ConuBiseion,  and  it  may  employ  special  agents 
or  examiners,  who  shall  have  authority  under  the  order  of  the  Commission  to  tnsjpect 
and  examine  any  and  all  accounts,  records^  and  memoranda  kept  by  wach.  earners. 
This  provision  shall  apply  to  receivers  of  carriers  and  operating  trustees. 

'*  In  case  of  failure  or  refusal  on  the  part  of  any  such  carrier,  receiver,  or  trustee  to 
keep  such  accounts,  records,  and  memoranda  on  the  books  and  in  the  manner  prescribed 
by  the  Commission,  or  to  submit  such  accounts,  reoords,  and  memoranda  as  are  kept 
to  the  inspection  of  the  Commission  or  any  of  its  authorised  agents  or  examiners,  such 
carrier,  receiver,  or  trustee  shall  forfeit  to  the  United  States  the  sum  of  five  himdred 
dollars  for  each  such  offense  and  for  each  and  every  day  of  the  continuance  ol  such 
offense,  such  forfeitures  to  be  recoverable  in  the  same  manner  as  other  forfeitures 
provided  for  in  this  Act. 

"Any  person  who  shall  willfully  make  any  false  entry  in  the  accounts  of  anj^  book 
of  accountis  or  in  any  record  or  memoranda  kept  by  a  oanier,  or  who  shall  willfully 
destroy,  mutilate,  alter,  or  by  any  other  means  or  device  falsify  the  record  of  any 
such  account^  record,  or  memoranda,  or  who  shall  wiUfnlly  neglect  or  fail  to  make  full, 
true,  and  correct  entries  in  such  accounts,  records,  or  memoranda  of  all  facts  and 
transactions  appertaining  to  the  carrier's  business,  or  shall  keep  any  other  accounts, 
records,  or  memoranda  than  those  prescribed  or  approved  by  the  Commission,  shall  be 
deemed  guil^  of  a  misdemeanor  and  shall  be  subject,  upon  convictioa  in  any  court  of 
the  United  States  of  competent  jurisdiction,  to  a  fine  of  not  less  than  one  thousand 
dollars  nor  more  than  five  thousand  dollars,  or  imprisonment  for  a  term  not  less  than 
one  year  nor  more  than  three  years,  or  both  such  fine  and  imprisonment. 

"Any  examiner  who  divulges  any  fact  or  information  which  may  come  to  his 
knowledge  during  the  course  of  such  examination,  except  in  so  far  as  he  may  be  directed 
by  the  O)mmi88ion  or  by  a  court  or  judge  thereof,  shall  be  subject,  upon  eonvietion  in 
any  court  of  the  United  States  of  competent  jurisdiction,  to  a  fine  of  not  more  than 
five  thousand  dollars  or  imprisonment  for  a  term  not  exceeding  iiwo  years,  or  both. 

"  That  the  circuit  and  district  courts  of  the  United  States  shall  have  jurisdiction, 
upon  the  application  ol  the  Attorney-General  of  the  United  States  at  the  request  of  the 
Commission,  alleging  a  failure  to  comply  with  or  a  violation  of  any  of  the  provisions 
of  said  Act  to  regulate  commerce  or  or  any  Act  supplementary  thereto  or  amendatoir 
thereof  by  an^  common  carrier,  to  issue  a  writ  or  writs  of  mandamus  commanding  su(» 
common  carrier  to  comply  with  the  provisions  of  said  Acts,  or  any  of  them. 

"And  to  carry  out  and  give  effect  to  the  proviskms  of  said  Acts,. or  any  of  them, 
the  Commission  is  hereby  authorised  to  employ  special  agents  or  examiners  idio  shall 
have  power  to  administo'  oaths,  examine  witnesses,  and  receive  evidence. 

"  That  any  common  carrier,  railroad,  or  transportation  company  receiving  property 
for  transportation  from  a  point  in  one  State  to  a  point  in  another  State  shall  issue 
a  receipt  or  bill  of  lading  tneref or  and  shall  be  liaUe  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  such  property  caused  by  it  or  by  any  common  earriet, 
railroad,  or  transportation  company  to  which  such  prc^rty  may  be  delivered  or  over 
whose  line  or  lines  such  propeixy  may  pass,  and  no  contract,  receipt,  rule,  or  regula- 
tion shall  exempt  such  common  carrier,  railroad,  or  transportation  company  from  the 
liability  hereby  imposed:  Provided,  That  nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of  an|y  remedy  or  ri^t  of  action  which  he  has 
under  existing  law. 

"  That  the  common  carrier,  railroad,  or  transportsftion  oompany  issuing  sueh  receipt 
or  bill  of  lading  shall  be  entitled  to  recover  m>m  the  common  carrier,  railroad,  or 
transportation  company  on  whose  line  the  lose,  dasmage,  or  injury  shall  have  been  sus- 
tained the  amount  of  such  loss,  damage,  or  injury  as  it  may  be  required  to  pay  to  the 
owners  of  such  property,  as  may  be  evidenced  by  any  receipt,  judgment,  or  transcript 
thereof."    m  Stat.  L.  59S,} 

By  said  amendatory  Act  of  June  29,  1906,  ch.  3591,  |  7  (see  sections  10  and  11  of 
this  Act,  infra,  pp.  568,  569),  the  section  was  made  to  read  as  given  in*  the  text  except 
in  the  following  instances: 

By  an  Act  of  June  18,  1910,  ch.  309,  §  14,  36  Stat.  L.  556,  the  second  paragraph 
of  said  amending  Act  of  June  29,  1906,  ch.  3591,  relating  to  the  contents  of  detailed 
reports  and  given  in  said  amending  Act  previously  set  out  in  this  note,  was  struck 
out  and  the  paragraph  given  in  the  text,  supra,  p.  500  [B],  inserted  in  lieu  thereof. 
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Bj  the  Act  of  Feb.  25,  1909,  ch.  193,  35  Stat.  L.  648,  entitled  "An  Act  Amending 
an  Act  to  amend  an  Act  entitled  'An  Act  to  regulate  commerce/  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  and  all  Acts  amendatory  thereof,  and  to 
enlarge  thie  powers  of  the  Interstate  Commerce  Commission,  approved  June  twenty- 
ninth,  nineteen  htmdred  and  six''  the  aeventh  paragraph  of  this  section  as  amended 
(set  out  in  the  notes  above),  relating  to  false  entries,  was  amended  to  read  as  given 
in  the  text,  supra,  p.  505  [G],  the  alteration  consisting  in  the  addition  of  the  proviso 
at  the  end  of  the  paragraph. 

By  an  Act  of  March  4,  1915,  ch.  176,  38^  Stat.  L.  1196,  «ititled  "An  Act  to  amend 
an  Act  entitled  'An  Act  to  amend  an  Act  entitled  "An  Act  to  regulate  commerce," 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  and  all  Acts  amendatory 
thereof,  and  to  enlarge  the  powers  of  the  Interstate  Commerce  Commission,'  approved 
June  twenty-ninth,  nineteen  hundred  and  six,"  known  as  the  "Cummins  Act,"  the 
paragraph  next  to  the  last  in  the  amendment  of  June  29,  1906,  ch.  3591,  §  7,  given 
in  said  amending  Act  as  previously  noted,  and  known  as  the  "  Carmack  Amendment,** 
was  amended  to  read  as  given  in  the  text,  supra,  p.  606  [K.]. 

Appropriations  for  the  purpose  of  enabling  the  Interstate  Commerce  Commission 
to  enforce  compliance  with  this  section  are  made  by  the  various  appropriation  Acts. 
The  current  appropriations  were  made  by  the  Act  of  March  3,  1915,  ch.  75,  38  Stat. 
L.  839. 

Sec.  21.  [Ammal  report  of  conunfatsion.]  That  the  Commission  shall, 
on  or  before  the  first  day  of  December  in  each  year,  make  a  report,  which 
shall  be  transmitted  to  Congress,  and  copies  of  which  shall  be  distributed  as 
are  the  other  reports  transmitted  to  Congress. 

This  report  shall  contain  such  information  and  data  collected  by  the 
Commission  as  may  be  considered  of  value  in  the  determination  of  questions 
connected  with  the  regulation  of  commerce,  together  with  such  recommen- 
dations as  to  additional  legislation  relatiiig  thereto  as  the  Commission  may 
deem  necessary  f  and  the  names  and  compensation  of  the  persons  employed 
by  said  Commission.    [24  8tai,  Xr.  387,  as  amended  by  25  Siat.  L.  862,] 

This  section  was  amended  to  read  as  above  given  bv  an  Act  of  March  2,  1889, 
ch.  382,  }  8.    As  originally  enacted  this  section  was  as  follows; 

"  That  the  Commission  shall,  on  or  before  the  first  day  of  December  in  each  year, 
make  a  report  to  the  Secretary  of  the  Interior,  which  shall  be  by  him  transmitted  to 
Congress,  and  copies  of  which  shall  be  diertributed  as  are  the  other  reports  issued  from 
the  Interior  Department.  This  report  shall  contain  such  information  and  data  col- 
lected by  the  Commission  aa  may  be  considered  of  value  in  the  determination  of  ques- 
tions connected  with  the  regulation  of  commerce,  together  with  such  recommendations 
as  to  additional  li^slatidi  relating  thereto  as  the  Commission  may  deem  necessary." 

Sec.  22.  [Tree  carriage  or  redneed  rstes,  when  allowed.}  That  nothing 
in  this  act  shall  prevent  the  carriage,  storage,  or  handling  of  property  free 
or  at  reduced  rates. 

For  the  United  States,  State,  or  municipal  governments, 

Or  for  charitable  purposes. 

Or  to  or  from  fairs  and  expositions  for  exhibition  thereat, 

Or  the  free  carriage  of  destitute  and  homeless  persons  transported  by 
charitable  societies, 

And  the  necessary  agents  employed  in  such  transportation, 

Or  the  issuance  of  mileage,  excursion,  or  commutation  passenger  tickets ; 

Nothing  in  this  act  shall  be  construed  to  prohibit  any  common  carrier 
from  giving  reduced  rates  to  ministers  of  religion, 

Or  to  municipal  governments  for  the  transportation  of  indigent  persons, 

Or  to  inmates  of  the  National  Homes  or  State  Homes  for  Disabled  Volun- 
teer Soldiers  and  of  Soldiers'  and  Sailors'  Orphan  Homes,  including  those 
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about  to  enter  and  those  returning  home  after  discharge,  under  arrange- 
ments with  the  boards  of  managers  of  said  homes. 

Nothing  in  this  act  shall  be  construed  to  prevent  railroads  from  giving 
free  carriage  to  their  own  officers  and  employees, 

Or  to  prevent  the  principal  officers  of  any  railroad  company  or  companies 
from  exchanging  passes  or  tickets  with  other  railroad  companies  for  their 
officers  and  employees ; 

And  nothing  in  this  act  contained  shall  in  any  way  abridge  or  alter  the 
remedies  now  existing  at  common  law  or  by  statute,  but  the  provisions  of 
this  act  are  in  addition  to  such  remedies :  Provided,  That  no  pending  liti- 
gation shall  in  any  way  be  affected  by  this  act. 

Provided  further,  That  nothing  in  this  Act  shall  prevent  the  issuance  of 
joint  interchangeable  five-thousand-mile  tickets,  with  special  privileges  as 
to  the  amount  of  free  baggage  that  may  be  carried  under  mileage  tickets 
of  one  thousand  or  more  miles.  But  before  any  common  carrier,  subject  to 
the  provisions  of  this  Act,  shall  issue  any  such  joint  interchangeable  mile- 
age tickets  with  special  privileges,  as  aforesaid,  it  shall  file  with  the  Inter- 
state Commerce  Commission  copies  of  the  joint  tariffs  of  rates,  fares,  or 
charges  on  which  such  joint  interchangeable  mileage  tickets  are  to  be  based, 
together  with  specifications  of  the  amount  of  free  baggage  permitted  to  be 
carried  under  such  tickets,  in  the  same  manner  as  common  carriers  are 
required  to  do  with  regard  to  other  joint  rates  by  section  six  of  this  Act; 
and  all  the  provisions  of  said  section  six  relating  to  joint  rates,  fares,  and 
charges  shall  be  observed  by  said  common  carriers  and  enforced  by  the 
Interstate  Commerce  Commission  as  fully  with  regard  to  such  joint  inter- 
changeable mileage  tickets  as  with  regard  to  other  joint  rates,  fares,  and 
charges  referred  to  in  said  section  six.  It  shall  be  unlawful  for  any  com- 
mon carrier  that  has  issued  or  authorized  to  be  issued  any  such  joint  inter- 
changeable mileage  tickets  to  demand,  collect,  or  receive  from  any  person 
or  persons  a  greater  or  less  compensation  for  transportation  of  persons  or 
baggage  under  such  joint  interchangeable  mileage  tickets  than  that  required 
by  the  rate,  fare,  or  charge  specified  in  the  copies  of  the  joint  tariff  of  rates, 
fares,  or  charges  filed  with  the  Commission  in  force  at  the  time.  The  pro- 
visions of  section  ten  of  this  Act  shall  apply  to  any  violation  of  the  require- 
ments of  this  proviso.  [24  Stat.  L.  387,  as  amended  by  25  8iat.  L.  862,  28 
Stat,  L.  643.] 

The  section  waa  originally  as  follows: 

"  Sec.  22.  That  nothing  in  this  act  shall  apply  to  the  carriage,  storage,  or  handling 
of  property  free  or  at  reduced  rates  for  the  United  States,  State  or  municipal  govern- 
ments, or  for  charitable  purposes,  or  to  or  from  fairs  and  expositions  for  exhibition 
thereat,  or  the  issuance  of  mileage,  excursion,  or  commutation  passenger  tickets; 
nothing  in  this  act  shall  be  construed  to  prohibit  any  common  carrier  from  giving 
reduced  rates  to  ministers  of  religion;  nothing  in  this  act  shall  be  construed  to 
prevent  railroads  from  giving  free  carriage  to  their  own  officers  and  employees,  or 
to  prevent  the  principal  officers  of  any  railroad  company  or  companies  from  exchang- 
ing passes  or  tickets  with  other  railroad  companies  for  their  officers  and  employees; 
and  nothing  in  this  act  contained  shaU  in  any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  statute,  but  the  provisions  of  this  act  are  in 
addition  to  such  remedies:  Provided,  That  no  pending  litigation  shall  in  any  way 
be  affected  bv  this  act." 

It  was  first  amended  by  an  Act  of  March  2,  1889,  ch.  382,  |  9,-  by  niaking  the 
section  to  read  as  given  in  the  text  down  to  and  including  the  first  proviso,  "That 
no  pending  litigation  shall  in  any  way  be  affected  by  this  Act." 

It  was  again  amended  by  an  Act  of  Feb.  8,  1895,  ch.  61»  by  adding  to  said  section 
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the  second  proyiso  beginning  ''Provided  further''  to  the  end  of  said  seetion  as  given 
in  the  text 

Section  23  of  this  Act  making  appropriations  for  the  purpose  of  carrying  out  the 
provisions  of  the  Act  is  omitted  as  temporary  only.  Appropriations  for  this  purpose 
are  made  in  the  various  annual  appropriation  acts. 


L  Discrimination  in  rates. 
II.  Beservation  of  existing  remedies. 

I.  BiBCBIKINATIOK    IK    BATES 

Section  illustrative  and  not  exclusive. — 
The  object  of  this  section  was  to  sanction 
a  discrimination  in  favor  of  the  persons 
named,  but  it  does  not  follow  that  a  dis- 
crimination might  not  be  made  in  favor 
of  other  classes  of  persons  without  being 
unjust  and  illegal.  Interstate  Commerce 
Commission  v.  Baltimore,  etc.,  B.  Co., 
(1892)  145  U.  S.  263,  12  S.  Ct.  844,  36 
U.  S.  (L.  ed.)  699. 

Commutation  principle  recognised. — 
This  section  is  a  legislative  recognition  of 
the  l^ality  of  the  commutation  principle 
in  msldng  rates.  The  right  to  sell 
tickets  at  reduced  fares  is  not  limited  to 
strict  mileage  and  excursion  tickets.  In- 
terstate Commerce  Commission  v,  Balti- 
more, etc.,  B.  Co.^  (1890)  43  Fed.  45. 

Postal  officials  and  employees. —  The 
provisions  of  the  Act  do  not  extend  to 
the  postal  service  of  the  United  States, 
nor  prohibit  the  transportation  by  rail- 
road companies,  free  oi  charge,  of  such 
officers  or  agents  of  the  government  as  are 
employed  in  that  service.  •  Interstate  Com- 
merce Act  —  Postal  Service,  (1887)  18 
Op.  Atty.-Oen.  587. 

Reclamation  service  employees^ — There 
is  no  provision  in  the .  Act  to  regulate 
commerce  or  in  -its  various  amendments, 
which  justifies  the  granting  of  reduced 
rates  by  railroads  to  emoloyees  of  the 
Bedamation  Service  and  dependent  mem- 
bers of  their  families  and  servants  accom- 
panying them,  and  laborers  destined  for 
work  in  that  service.  (1906)  26  Op. 
Atty.-€ren.  47. 

Families  of  employees  do  not  fall  within 
any  of  the  exceptions  enumerated.  Ew  p, 
Koehler,  (1887)  12  Sawy.  (U.  S.)  446, 
31  Fed.  315. 

Party-rate  tickets  authorized. —  Party- 
rate  tickets  are  valid  imder  this  section 
though  they  are  neither  mileage  nor  ex- 
cursion tickets.  Interstate  Commerce 
Commission  v,  Baltimore,  etc.,  B.  Co., 
(1892)  145  U.  S.  263,  12  S.  Ct.  844,  36 
tJ.  S.  (L.  ed.)  699. 

Interchange  of  passes. —  The  privilege 
of  exchanging  passes  or  tickets  with  other 
railroad  companies  for  their  officers  and 
employees  is  not  limited  to  railroad  com- 
panies subject  to  the  act,  but  includes 
common  carriers  generally,  including  for- 
eign railroads.  U.  S.  v.  Erie  B.  Co., 
(S.  D.  N.  Y.  1914)  213  Fed.  391. 

Seduction  of  freight  on  machinery  used 
in  making  irrigation  ditches. —  This  Act 
is  not  violated  by  a  reduction  in  freight 
rates,    authorized    by    this    section,    on 


material  and  machinery  used  by  the 
United  States,  or  by  parties  contracting 
with  them,  for  work  u^n  irrigation  sys- 
tems under  construction  in  the  arid 
regidns  of  the  West,  provided  the  govern- 
ment receives  the  wnole  benefit  of  the 
reduced  rate  or  concession;  but  it  is  vio- 
lated if  the  contractor  receives  any  por- 
tion of  such  benefit.  ( 1905)  25  Op.  Atty.- 
Cten.  408. 

n.  Besebvation  Off  ExiSTnro  Beuedies 

In  general. —  '*  That  proviso  was  added 
at  the  end  of  the  statute, —  not  to  nullify 
other  parts  of  the  Act,  or  to  defeat  rights 
or  remedies  given  by  preceding  sections, — 
but  to  preserve  all  existing  rights  which 
were  not  inconsistent  with  those  created 
by  the  statute.  It  was  also  intended  to 
preserve  existing  remedies,  such  as  those 
by  which  a  shipper  could,  in  a  state  court, 
recover  for  damages  to  property  while  in 
the  hands  of  the  interstate  carrier;  dam- 
ages caused  by  delay  in  shipment;  dam- 
ages caused  by  failure  to  comply  with  its 
common  law  duties  and  the  like.  But  for 
this  proviso  to  section  22  it  might  have 
been  claimed  that.  Congress  having  en- 
tered the  field,  the  whole  subject  of  lia- 
bility of  carrier  to  shippers  in  interstate 
commerce  had  been  witndrawn  from  the 
jurisdiction  of  the  state  courts  and  this 
clause  was  added  to  indicate  that  the 
Commerce  Act,  in  giving  rights  of  action 
in  federal  courts,  was  not  intended  to 
deprive  the  state  courts  of  their  general 
and  concurrent  jurisdiction.  Galveston, 
etc.,  B.  Co.  V.  Wallace,  [1912]  223  U.  S. 
481,  [32  S.  Ct.  205,  56  U.  S.  (L.  ed.) 
516].  Construing,  therefore,  sections  8, 
9  and  22  in  connection  with  the  statute 
as  a  whole,  it  appears  that  the  Act  was 
both  declaratory  and  creative.  It  gave 
shippers  new  rights,  wmle  at  the  same 
time  preserving  existing  causes  of  action. 
It  did  not  supersede  uie  jurisdiction  of 
state  courts  in  any  case,  new  or  old,  where 
the  decision  did  not  involve  the  determin- 
ation of  matters  calling  for  the  exercise 
of  the  administrative  power  and  discre- 
tion of  the  Commission;  or  relate  to  a 
subject  as  to  which  the  jurisdiction  of  the 
federal  courts  had  otherwise  been  made 
exclusive."  Pennsylvania  B.  Co.  v,  Puritan 
Coal  Min.  Co.,  (1914)  237  U.  S.  121,  35 
S.  Ct.  484,  69  U.  S.  (L.  ed.)  867.  See  to 
the  same  effect  Pennsylvania  B.  Co.  v, 
Sonman  Shaft  Coal  Co.,  (1916)  242  U.  S. 
120,  37  S.  Ct.  46,  affirming  (1913)  241 
Pa.  St.  487,  88  Atl.  746. 

The  clause  in  this  section  reserving  ex- 
isting common -law  or  statutory  remedies 
cannot  be  construed  as  continuing  in 
shippers    a   common-law    right,   the   con- 
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tinned  existence  of  which  would  be  ab- 
solutely inconsistent  with  the  provisions 
of  this  Act.  In  other  words,  the  Act  can- 
not be  held  to  destroy  itself.  The  clause 
is  concerned  alone  with  rights  recognized 
in  or  duties  imposed  by  the  Act,  and  the 
manifest  purpose  of  the  provision  in  ques- 
tion was  to  make  plain  the  intention  that 
any  specific  remedy  given  by  the  Act 
should  be  regarded  as  cumulative,  when 
other  appropriate  common-law  or  statutory 
remedies  existed  for  the  redress  of  the 
particular  grievance  or  wrong  dealt  with 
in  the  Act.  Texas,  etc.,  R.  Co.  c.  Abilene 
Cotton  OU  Co.,  (1907)  204  U.  S.  426,  27 
S.  Ct.  350,  61  U.  S.  (L.  ed.)  653,  9  Ann. 
Cas.  1075.  See  to  the  same  effect  Pennsyl- 
vania R.  Co.  V.  Sonmsji  Shaft  Coal  Co., 
(1916)  242  U.  S.  120,  37  S.  Ct.  46, 
affirming  (1913)  241  Pa.  St.  487,  88  Atl. 
746. 

Failure  to  furnish  cars. —  The  proviso 
to  this  section  permits  a  state  court  to 
take  jurisdiction  of  an  action  for  dam- 
ages based  on  a  rule  of  a  carrier  which 
though  fair  on  its  face  has  been  unequally 
applied  to  the  plaintiff's  damage,  as 
where  the  carrier  violates  a  rule  to  fur- 
nish cars  to  shippers  on  an  equal  pro  rata 
basis.  So  the  state  court  may  take  juris- 
diction if  the  action  for  damages  is  based 
on  a  breach  of  common-law  duty  of  the 
carrier  to  furnish  cars.  Pennsylvania  R. 
Co.  V,  Puritan  Coal  Min.  Co.,  (1915)  237 
U.  S.  121,  35  S.  a.  484,  69  U.  S.  (L.  ed.) 
867,  affirming  (1912)  237  Pa.  St.  420, 
85  Atl.  426,  Ann.  Cas.  1914B  37;  Eastern 
R.  Co.  of  New  Mexico  v.  Littlefield, 
(1915)  237  U.  S.  140,  36  8.  Ct.  489,  59 
U.  S.  (L.  ed.)  878;  Sonman  Shaft  Coal 
Co.  V.  Pennsylvania  R.  Co.,  (1913)  241 
Pa.  St.  487,  88  Atl.  746,  affirmed  (1916) 
242  U.  S.  120,  37  S.  Ct.  46;  Stineman 
Coal  Min.  Co.  v.  Pennsylvania  R.  Co., 
(1913)  241  Pa.  St.  509,  88  Atl.  761. 

Recovery  of  overcharges. —  The  com- 
mon-law right  of  a  shipper  to  recover 
excessive  charges  paid  to  a  carrier  for  an 
interstate  shipment  is  not  within  the 
exclusive  jurisdiction  of  the  federal 
courts,  but  may  be  enforced  in  a  state 
court.  H.  L.  Halliday  Milling  Co.  v, 
Louisiana,  etc.,  R.  Co.,  (1906)  80  Ark. 
586,  98  S.  W.  374;  Chicago,  etc.,  R.  Co. 
i\  Lena  Lumber  Co.,  (1911)  99  Ark. 
105,  137  S.  W.  562 ;  Missouri,  etc.,  R.  Co. 
t*.  New  Era  Milling  Co.,  (1909)  79  Kan. 
436,  100  Pac.  273;  Illinois  Ont.  R.  Co. 
t?.  Henderson  Elevator  Co.,  (1910)  188 
Ky.  220,  127  S.  W.  779;  N.  H.  Blitch 
Co.  17.  Atlantic  Coast  Line  R.  Co.,  (1910) 
87  S.  C.  107,  69  S.  E.  16;  Chas.  H.  Lilly 
Co.  V,  Northern  Pac.  R.  Co.,  (1911)  64 
Wash.  589,  117  Pac.  401. 

A  common-law  action  may  be  main- 
tained in  a  state  court  by  a  shipper 
against  an  interstate  carrier  to  recover 
overcharges,  where  the  tariffs  which 
should  be  controlling  have  been  duly  pub- 
lished  and   filed   and   there  is  no   ques- 


tion of  the  reasonableness  of  the  rates. 
Wolverine  Brass  Works  v.  Southern  Pac 
Co.,  (1916)  187  Mich.  393,  153  N.  W. 
778. 

Suits  by  interstate  carriers  may  be 
instituted  in  state  courts  to  recover  the 
difference  between  the  lawful  charge  for 
service  aa  shown  by  published  tariffs 
under  the  Commerce  Act  and  the  amount 
actually  jpaid' for  such  service.  Cleveland, 
etc,  R.  (^.  V.  Talge  Mahogany  Co.,  (Ind. 
1P16)  112  N.  E.  890;  Coad  v.  Chicago, 
etc.,  R.  Co.,   (1916)    171  la.  747,  164  N. 

In  Hardaway  r.  Southern  R.  Co.,  (1912) 
90  S.  C.  476,  78  S.  E.  1020,  Ann.  Cas. 
1913D  266,  the  court  said:  ''To  hold 
liiat  the  state  courts  ha¥e  no  jurisdiction 
0^  actions  like  this  will  result  in  so  much 
inconvenience  and  be  so  injurious  in  its 
consequences  to  the  citizens  of  the  states, 
and  will  place  them  so  completely  at  the 
mercy  of  interstate  carriers  with  regard 
to  the  settlement  of  sudi  claims,  that  the 
argument  in  favor  of  that  conclusion 
should  be  more  cogent  and  convincing 
than  it  is  to  induce  its  adoption.  The 
[metical  result  of  requiring  shippers  to 
go  before  the  Intersta^  Commerce  Com- 
mission or  into  the  federal  courts  to  col- 
lect these  small  claims  will  be  to  compd 
the  abandonment  of  them  altogether.  We 
feel  sure  that  Congress  did  not  contem- 
plate or  intend  any  such  result,  and  in 
the  absence  of  sack  intent,  plainly  ex- 
pressed in  or  neeessarily  to  be  inferred 
from  the  provisions  of  the  Act,  we  are 
npt  inclined  to  adopt  a  construction 
which  will  lead  to  that  result." 

The  reservation  of  existing  remedies  in 
the  above  section  does  not  confer  on  a 
shipper  the  right  to  recover  overcharges 
on  snipments  made  prior  to  the  Act  upon 
the  groimd  that  it  recognises  a  ocnnmon- 
law  or  statutory  liability  therefor.  Gat- 
ton  V.  Chicago,  etc.,  R.  Co.,  (1896)  96 
la.  112,  63  N.  W.  589,  88  L.  R.  A.  556. 

Repairing  cars. —  In  Rock  Milling,  etc, 
Co.  V.  Atchison,  etc.,  R.  Co.,  (1916)  158 
Pac.  859,  98  Kan.  478,  follomng  the 
principle  laid  down  in  Pennsylvania  R. 
CO.  r.  Puritan  Coal  Min.  Co.,  (1916)  237. 
U.  S.  121,  36  8.  Ct.  484,  59  U.  S.  (L.  ed.) 
867,  it  was  held  that  a  state  court  has 
jurisdiction  in  actions  to  recover  the 
amounts  due  shippers  of  interstate 
freight,  for  repairing  cars  to  put  them 
in  condition  tor  holding  the  shipment, 
where  the  maximum  charge  for  such  re- 
pairs is  fixed  by  the  tariff  on  file  with  the 
Interstate  Commerce  Commission. 

Failure  safely  to  transport  and  deliTer 
property. — ^A  common-law  action  for 
damages  may  be  sustained  by  the  ship- 
per against  the  carrier  in  certain  in- 
stances for  damages  sustained  in  an  in- 
terstate shipment  of  property.  Toledo, 
etc.,  R.  Co.  V.  Milner,  (Ind.  App.  1915) 
110  N.  E.  756,  wherein  it  appeared  that 
in  an  interstate  shipment  or  freight,  the 
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shipper  was  compelled  to  ship  under  t 
special  contract  restricting  the  liability 
01  the  carrier,  or  not  at  aU,  and  was  de- 
nied the  privilege  of  paying  the  higher 
authorized  rate  and  shipping  under  such 
unrestricted  common-law  liability  aa  Ib 
authorized  by  the  federal  statute.  The 
court  held  that  audi  contract  was  in^ 
valid,  since  it  was  not  freely  and  fairly 
entered  into  and  afforded  the  carrier  no 
proteotion  from  ita  common-law  liability, 
in  such  instance  the  carrier  has  by  his 
own  wrongful  act  prevented  the  majcing 
of  a  lawful  contract  mutually  binding 
upon  the  parties  thereto,  aa  contemplated 
by  the  federeJ  statute,  and  has,  as  affect- 
ing the  rights  of  the  shipper,  taken  the 
case  outai&  the  provisiona  of  the  statute, 
and  cannot  rightfully  be  heard  to  deny 
him  his  common-law  remedv  for  damages 
suBtained  by  reason  of  its  failure  safely 
tp  transport  and  deliver  the  freight  at 
the  place  of  destination. 

Failure  to  deliver  shipment. — ^A  petition 
alleged  in  substance  as  f<^owB:  The 
plaintiff  purchased  a  car  load  of  hogs 
and  caused  them  to  be  shipped  from 
Kelso,  Tenn.,  to  Atlanta,  Ga.  The  hogs 
eoold  have  been  ahipped  in  a  car  30 
feet  long,  for  which  tne  tariff  rate,  as 
published  by  the  carriers,  between  tlM)se 
points  was  $53.  The  vendor  ordered  a 
ear  of  that  length  for  the  purpose  of  the 
shipment.  Under  the  tariff  schedule  the 
carriers  reserved  the  right,  for  their  own 
convenience,  to  furnish  a  longer  car  than 
that  called  for  or  required  by  shippers. 
In  that  event  the  rate  of  the  freight  was 
the  ^rice  of  the  car  called  for,  when  such 
car  is  sufficient  to  carry  the  shipment. 
The  first  carrier,  the  Nashville,  Chatta- 
nooga &  St.  Louis  Railway,  for  its  own 
convenience,  instead  of  furnishing  a  car 
36  feet  long  (which  would  have  been  suffi- 
cient), furnished  one  38  feet  long,  and 
this  fact  was  duly  noted  on  the  bill  of 
lading.  The  freight  was  prepaid,  and  this 
fact  was  also  entered.  When  the  car 
arrived  at  destination,  the  last  carrier, 
the  defendant,  refused  to  deliver  the  hogs 
without  the  payment  of  an  additional 
amount  of  ^2.«i5,  though  notified  of  the 
lacts  by  the  plaintiff,  and  against  its 
protest;  and  thereby  damage  resulted. 
It  was  held  that  a  atate  oourt  had  juria- 
diction  of  such  a  suit  to  recover  dam- 
ages for  the  alleged  tort;  and  an  applica- 
tion to  and  investigation  by  the  Inter* 
state  Commerce  Commission  was  not  nec- 
essary before  beginning  such  an  action. 
Western,  etc,  K.  Go,  v.  White  Provigion 
Co.,  (1914)   142  Ga.  246,  82  S.  £.  644. 

Compelling  carrier  to  receive  and  trans- 
port goods. — ^A  suit  to  compel  an  inter- 
state carrier  to  receive  and  transport 
property  tendered  for  shipment  is  one  to 
enforce  performance  of  a  duty  imposed 
by  general  law,  and  within  the  jurisdic- 
tion of  the  courts,  and  the  complainant 
is  not  required  to  resort  in  the  first  in- 


Btanee  to  the  Interstate  Commerce  Com- 
mission. Louisville,  etc.,  R.  Co.  v,  F.  W. 
Cook  Brewing  Co.,  (C.  G.  A.  7th  Cir. 
liH)9)   172  Fed.  117,  96  C.  C.  A.  322. 

A  common  carrier  of  interstate  com- 
merce is  not  exempted  from  the  common- 
law  liability  for  damages  for  refusing  to 
receive  ana  transport  a  shipment  prop- 
erly tendered.  Aldrich  v,  Southern  K. 
Co.,  (1913)  96  S.  C.  427,  70  S.  £.  316. 

Ezpreflfl  frankB.-*  The  iasuing  of  franks 
by  an  express  company  to  officers,  agents, 
attorneys,  or  employees  of  itself  or  other 
express  aompanies  or  railroad  companiesj 
or  to  the  families  of  such  persons,  upon 
whidi  proper^  is  transported  from  one 
Btate  to  another  free  of  charge,  relates 
to  interstate  commerce,  which  it  is  within 
the  constitutional  power  of  Congress  to 
regulate,  and  is  within  the  prombitions 
of  the  Interstate  Gonuneroe  Act  and  its 
amendments  against  discriminatio9,  un<^ 
due  preference,  and  departure  from  the 

?ublished  schedule  of  rates,  and  is  unlaw- 
ul.  Such  gratuitous  carriage  is  not 
within  the  exceptions  made  in  section  2^ 
which  by  their  terms  are  restricted  to 
certain  classes  of  pasaengers  carried. pby 
railroads  and  property  carried  for  cer- 
tain classes  of  shippers  and  for  staied 
purposes.  U.  S.  t?,  Wells-Fargo  Express 
Co.,  (1908)  161  Fed.  607,  afflrmed  Amer- 
ican Express  Co.  v.  U.  8.,  (1909)  212 
U.  S.  622,  29  S.  Ct.  915,  68  U.  8.  (L.  ed.) 
635. 

Injviietion. —  Under  this  section  it  has 
been  held  that  a  Circuit  Court  of  the 
United  8tates  had  jurisdiction  of  a  suit 
to  enjoin  railroad  companies  from  fihhg 
or  enforcing  a  proposed  new  schedule  of 
rates  alleg^  to  be  imjust  and  unreason- 
able by  the  Interstate  Commerce  Com- 
mission, where  it  was  shown  tiiat  their 
enforcement  would  result  in  irreparable 
injury  to  the  complainants.  Northern 
Pac.  R.  Go.  17.  Pacific  Goamt  Lumber 
Manufacturers'  Assoc.,  (1908)  165  Fed.  1, 
91  G.  C.  A.  39$  Union  Pac  R.  Co.  t^. 
Oregon,  etc..  Lumber  Manufacturers' 
Ass'n,  (1908)  165  Fed.  13,  91  G.  C.  A.  51. 
Attorney's  fee. — ^Where  an  attomev's 
fee  is  allowed  bv  the  District  Court  for 
serviees  rendered  in  that  court,  sueh  fee 
does  not  cover  serviees  to  be  rendered  in 
appellate  proceedings.  Upon  finally  pre- 
vailing in  the  Circuit  Court  of  Appeals 
and  the  Supreme  Court,  the  District 
Court  has  the  power  to  allow  a  reason- 
able fee  for  services  rendered  in  those 
courts.  Mills  v,  Lehigh  Val.  E.  Co., 
(E.  D.  Pa.  1915)  226  Fed.  812. 

The  allowance  of  an  attorney's  fee  for 
services  before  the  Interstate  Commerce 
Commission  was  held  to  be  error,  in 
Meeker  v.  Lehigh  Val.,  etc.,  Co.,  (1915) 
236  U.  S.  412,  35  S.  Ct.  328,  59  U.  S. 
\L.  ed.)  644,  Ann.  Gas.  1916B  691,  and 
in  MiUs  v.  Lehigh  Val.  R.  Co.,  (1916)  238 
U.  S.  473,  35  S.  Ct,  888.  59  U.  S.  (L  ed.) 
1414.  See  also  Mills  v.  Lehigh  VaL  R.  Co., 
(E.  D.  Pa.  1915)  226  Fed.  812, 
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Sec.  24.  [Membership    of    OommiBflion — salaxy — tenns    of   office.] 

That  the  Interstate  Commerce  Commission  is  hereby  enlarged  so  as  to  con- 
sist of  seven  members  with  terms  of  seven  years,  and  each  shall  receive  ten 
thousand  dollars  compensation  annually.  The  qualifications  of  the  Com- 
missioners and  the  manner  of  the  payment  of  their  salaries  shall  be  as 
already  provided  by  law.  Such  enlargement  of  the  Commission  shall  be 
accomplished  through  appointment  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  of  two  additional  Interstate  Commerce  Commis- 
sioners, one  for  a  term  expiring  December  thirty-first,  nineteen  hundred  and 
eleven,  one  for  a  term  expiring  December  thirty-first,  nineteen  hundred  and 
twelve.  The  terms  of  the  present  Commissioners,  or  of  any  successor 
appointed  to  fill  a  vacancy  caused  by  the  death  or  resignation  of  any  of  the 
present  Commissioners,  shall  expire  as  herete[o]fore  provided  by  law. 
Their  successors  and  the  successors  of  the  additional  Commissioners  herein 
provided  for  shall  be  appointed  for  the  full  term  of  seven  years,  except 
that  any  person  appointed  to  fill  a  vacancy  shall  be  appointed  only  for  the 
unexpired  term  of  the  Commissioner  whom  he  shall  succeed.  Not  more  than 
four  Commissioners  shall  be  appointed  from  the  same  political  party.  [34 
Stat.  L.  S95.] 

The  original  section  24  of  this  Act  was  as  follows : 

"  Seo.  24.  That  the  provisions  of  sections  eleven  and  eighteen  of  this  Act,  relating 
to  the  appointment  and  organization  of  the  Commission  herein  provided  for,  shaU 
take  effect  immediately,  and  the  remaining  provisions  of  this  Act  shall  take  effect 
sixty  days  after  its  passage."     \%k  Stat.  L.  S87.] 

By  the  Hepburn  Act  of  June  29,  1906,  ch.  3591,  (  8,  it  was  provided  «  That  a  new 
section  be  added  to  said  Act  at  the  end  thereof  to  be  numbered  as  section  twenty-four, 
aa  follows:"  said  section  being  given  in  the  text.  See  sections  10  and  11  of  the 
last  cited  Act,  infra,  pp.  568,  569. 

Previous  provisions  relating  to  the  number,  appointment,  etc.,  of  the  oommis- 
aioners  were  made  by  section  11  of  this  Act  of  Feb.  4,  1887,  ch.  104,  supra,  p.  337, 
while  provisions  relating  to  the  amoimt  and  manner  of  payment  of  their  salaries 
were  made  by  section  18  of  said  Act,  «upra,  p.  494. 

Jurisdiction  conferred. —  The  opinion  lawful  holder  of  the  bill  of  lading  against 
has  been  expressed  that  this  section  as  the  initial  carrier  for  loss  or  damage 
amended  and  section  9  of  the  Act  of  done  to  the  pro^rty  pending  an  inter- 
June  29,  1906  (see  infra,  p.  568),  do  not  state  carriage  of  it.  Southern  Pac.  Co.  ix 
confer  on  the  Interstate  Commerce  Com-  Crenshaw,  (1908)  6  Ga.  App.  675,  63 
mision  or  on  the  federal  courts  jurisdic-  S.  £.  865. 
tions  over  an  action  by  a  shipper  or  the 


[Seo.  1.]  [Oommission  to  report  expenditures,  niimber  of  employees, 
etc.]  •  •  •  That  hereafter  it  shall  be  the  duty  of  the  Interstate  Com- 
merce Commission  to  include  in  their  annual  report  to  Congress  a  statement 
showing  in  detail  their  expenditures  for  each  fiscal  year,  including  the 
number  of  persons  employed  and  the  amount  of  compensation  to  each.  [25 
Stat.  L.  530,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Oct.  2,  1888,  ch.  1069,  and 
follows  appropriations  for  salaries  of  commissioners  and  of  the  secretary,  and  for  other 
necessary  expenditures. 


Seo.  10.  [Mandamus  to  compel  equal  facilities  to  shippers  —  queetions 
of  fact.]  That  the  circuit  and  district  courts  of  the  United  States  shall  have 
jurisdiction  upon  the  relation  of  any  person  or  persons,  firm,  or  corporation, 
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alleging  such  violation  by  a  common  carrier,  of  any  of  the  provisions  of 
the  act  to  which  this  is  a  supplement  and  all  acts  amendatory  thereof,  as 
prevents  the  relator  from  having  interstate  traffic  moved  by  said  common 
carrier  at  the  same  rates  as  are  charged,  or  upon  terms  or  conditions  as 
favorable  as  those  given  by  said  common  carrier  foi  like  traffic  under  simi- 
lar conditions  to  any  other  shipper,  to  issue  a  wri^.  or  writs  of  mandamus 
against  said  common  carrier,  commanding  such  common  carrier  to  move 
and  transport  the  traffic,  or  to  furnish  cars  or  other  facilities  for  transpor- 
tation for  the  party  applying  for  the  writ ;  Provided,  That  if  any  question 
of  fact  as  to  the  proper  compensation  to  the  common  carrier  for  the  service 
to  be  enforced  by  the  writ  is  raised  by  the  pleadings,  the  writ  of  peremptory 
mandamus  may  issue,  notwithstanding  such  question  o{  fact  is  undeter- 
mined, upon  such  terms  as  to  security,  payment  of  money  into  the  court, 
or  otiierwise,  as  the  court  may  think  proper,  pending  the  determination  of 
the  question  of  fact :  Provided,  That  the  remedy  hereby  given  by  writ  of 
mandamus  shall  be  cumulative,  and  shall  not  be  held  to  exclude  or  interfere 
with  other  remedies  provided  by  this  act  or  the  act  to  which  it  is  a  supple- 
ment.   [25  Stat.  L.  662,] 

This  was  the  last  section  of  the  "Interstate  Gommeroe  Act"  of  March  2,  1889, 
ch.  382,  entitled  ''An  act  to  amend  an  act  entitled  'An  act  to  regulate  commeroe,' 
apj^OTed  February  fourth,  eighteen  hundred  and  eighty-seven." 

The  preceding  sections  1  to  9  inclusive  amended  various  sections  of  the  Act  of 
Feb.  4,  1887,  ch.  104,  given  mipra,  p.  337  et  seq. 

Broader  provisions  relating  to  tiie  writ  of  mandamus  were  made  by  the  Act  of 
June  29,  1906,  ch.  3591,  §  7,  amending  the  Act  of  Feb.  4,  1887,  ch.  104,  t  20, 
supra,  p.  499. 

By  the  Judicial  Code  of  March  3,  1911,  ch.  13,  ||  289-297,  36  Btot.  L.  1167,  the 
Circuit  CfOurts  were  abolished  and  their  powers  and  duties  conferred  on  the  District 
Courts.    See  the  title  Judiciast. 


.  DiBdimination  as  ground  of  issuance. — 
Mandamus  is  not  authorized  where  un- 
just discrimination  is  not  made  out.  U. 
S.  17.  Delaware,  etc.,  R.  Co.,  (1889)  40 
Fed.  101. 

"The  gist  of  the  whole  proceeding  is 
an  unjust  discrimination  in  favor  of  one 
^pper  over  another  similarly  situated. 
It  IB  for  the  remedy  of  such  a  wrong  that 
Ccmgress,  by  the  Act  in  question,  gave  the 
federal  courts  the  power  of  mandamus, 
and  for  such  a  wrong  alone.  There  must 
not  only  be  a  discrimination,  but  it  must 
be  an  unjust  discrimination;  and  that 
character  of  discrimination  must  not  only 
be  pleaded,  but  it  must  be  proved  by  the 
relator,  otherwise  the  writ  of  mandamus 
wiU  be  denied  him."  U.  S.  v,  Norfolk, 
etc,  R.  Co.,   (1901)    109  Fed.  831. 

Till 8  section  not  only  requires  that 
there  must  be  some  violation  of  the  Act 
to  r^ulate  commerce,  but  the  violation 
must  be  one  which  prevents  the  relator 
from  having  interstate  traffic  moved  by 
said  common  carrier  at  the  same  rates  as 
are  chareed  or  upon  terms  and  condi- 
tiooB  as  favorable  as  those  given  by  said 
common  carrier  for  like  traffic  under 
similar  conditions  to  any  other  shipper. 
In  other  words,  the  violation  of  the  Act 
to  regulate  commerce  on  the  part  of  the 
carrier  must  be  such  a  violation  as  will 


amount  to  discrimination.  U.  S.  v.  Louis- 
ville, etc.,  R.  Co.,  (Com.  Ct  1912)  195 
Fed.  88. 

Cvmnlatiye  remedies. — ^An  action  in  a 
federal  court  for  a  mandamus,  under  this 
section,  does  not  preclude  the  relator  or 
others  from  proceedings  in  respect  to  the 
same  matter  by.  petition  to  the  Interstate 
Commerce  Commission  under  section  13 
of  the  original  Act,  and  the  court  in  the 
mandamus  suit  is  without  jpower  on  an 
ancillary  bill  to  enjoin  sucn  proceeding. 
Merchants'  Coal  Co.  v,  Fairmont  Coal 
Co.,  (C.  C.  A.  4th  Cir.  1908)  160  Fed. 
769,  88  C.  C.  A.  23. 

Refusal  to  transport  merchandise  is 
such  a  discrimination  as  is  contemplated 
by  this  section.  U.  S.  v.  Louisville,  etc., 
R.  Co.,  (Com.  C.  1912)  195  Fed.  88, 
wherein  the  court  said :  "  It  is  objected 
that  we  may  not  issue  writ  or  writs  of 
mandamus  m  this  case,  for  the  reason 
that  the  refusal  to  transport  the  coals  of 
petitioners  at  all  is  not  such  a  discrimi- 
nation as  is  contemplated  by  the  language 
of  section  23,  and  that  in  order  to  come 
within  the  purview  of  said  section  the 
carrier  roust  be  actually  transporting  in- 
terstate traffic,  but  not  upon  terms  or 
conditions  as  favorable  to  one  shipper  as 
are  given  to  another  shipper  for  like 
traffic  under  simiUtr  conditions.     We  be- 
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lievetliat  this  is  placing  too  narrow  a 
construction  upon  said  section.  We  be- 
lieve that  if  respondents  are  carrying  the 
ooals  of  other  snippers  from  the  inunedi- 
ate  territory  adjoining  the  petitioners' 
mines  to  southeastern  territory,  and  at 
the  same  time  are  refusing  to  carry  the 
coals  of  the  petitioners  at  M,  they  have 
not  only  violated  the  provisions  of  the 
Interstate  Commerce  Act,  but  such  viola- 
tion prevents  the  petitioners  from  having 
their  interstate  traffic  moved  by  respond- 
ents upon  terms  or  conditions  as  favor- 
able' as  those  given  by  said  respondents 
for  like  traffic  under  similar  conditions 
to  other  shippers.  It  would  lead  To  an 
absurd  result  if  the  court  should  be 
obliged  to  hold  that  discrimination  might 
exist  if  respondents  were  charging  the 
other  shippers  50  cents  a  ton  for  the 
transportation  to  southeastern  tarritory 
and  at  the  same  time  were  charging  peti- 
tioners $1  a  ton  for  the  same  service, 
and  yet  there  would  not  be  discrimination 
if  respondents  refused  to  transport  the 
coal  of  petitioners  at  all  for  any  price." 

Another  mandamus  proceeding  pending. 
—  The   pendency  of   another  mandamus 


proceeding  may  be  pleaded  in  abatement 
of  a  second  mandamus  proceeding  insti- 
tuted in  the  same  jurisdiction  wherein 
the  parties  and  the  question  involved  are 
the  same.  U.  S.  v.  Norfolk,  etc.,  R.  Co., 
(1902)  114  Fed.  682. 

Effect  of .  judgment  at  bar  to  subse- 
quent prooeediaga. —  The  judgment  of  a 
federal  court  in  a  mandamus  suit  brought 
bv  a  coal  company  operating  mines  on 
the  lines  of  a  railroaa  sgainst  the  rail- 
road company  to  compel  a  fair  distribu- 
tion of  cars,  upon  an  allegation  of  dis- 
crimination in  violation  of  the  interstate 
commerce  law,  does  not  inure  to  the  bene* 
fit  of  any  other  operator  not  a  party  to 
the  suit  nor  bar  an  independent  suit  or 
proceeding  by  such  operator  on  its  own 
behalf  in  court  or  before  the  Interstate 
Commerce  Commission  to  secure  similar 
relief;  nor  is  it  estopped  to  maintain 
such  independent  suit  or  proceeding  by 
the  fact  tnat  it  aided  the  relator  in  the 
prior  suit  or  contributed  to  the  expense 
thereof.  Merchants'  Coal  Co.  v.  Fairmont 
Coal  Co.,  (C.  C.  A.  4th  Cir.  1908)  160 
Fed.  769,  88  0.  C.  A.  2a 


[Seo.  1.]  [Auditing  of  Conmuflsion's  expenses.]  •  •  •  That  here^ 
after  expenses  of  the  Interstate  Commerce  Commission  shall  be  audited  by 
the  proper  aeconnting  o£Scers  of  the  Treasury.    [25  Stat,  L.  954.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  2,  1889,  eh.  411. 


Effect  en  section  x8. —  The  above  pro- 
vision did  not  repeal  the  provision  of  sec- 
tion 18  {Mupra,  p.  494)  requiring  payment 
of  the  expenses  of  the  commission  to  be 
made  on  the  presentation  of  vouchers  ap- 
proved by  the  chairman  of  the  commis- 
sion,  but  it  did  nevertheless  so  modify  it 
as  to  subject  the  e]q>en8es  to  audit  ''by 
the  proper  accounting  officers  of  the  treas- 
ury/' and  such  audit  necessitates  an  ex- 


amination as  to  the  correctness  and  l^al- 
ity  of  the  expenses,  with  such  satisfae- 
tory  proof  thereof  as  may  be  required  by 
the  accounting  officers.  Moseley  v.  U.  S., 
(1900)  35  Ct.  CL  355.  This  decision  was 
affirmed  by  the  Supreme  Court,  but  with- 
out expressly  psssing  upon  the  effect  of 
one  act  upon  the  other.  See  U.  S.  v, 
Moseley,  (1902)  187  U.  S.  322,  23  &  Ct. 
90,  47  U.  8.  (L.  ed.)  198. 


An  act  in  relation  to  testimony  before  the  Interstate  Oommeroe  Oommis- 
sion,  and  in  cases  or  proceedings  under  or  connected  with  an  act 
entitled  "An  act  to  regulate  commerce/'  approved  Februaxy  fourth, 
eighteen  hundred  and  eighty-seven,  and  amendments  thereto. 

lAct  of  Feb.  11, 1893 y  ch.  8S,  27  Stat.  L.  443.] 

[Self -incriminating  disclosures  by  witnesses  in  proceedings  —  refusal 
to  testify.]  That  no  person  shall  be  excused  from  attending  and  testifying, 
or  from  producing  books,  papers,  tariffs,  contracts,  agreements  and  docu- 
ments before  the  Interstate  Commerce  Commission,  or  in  obedience  to  the 
subpoena  of  the  Commission,  whether  such  subpoena  be  signed  or  issued  by 
one,  or  more  Commissioners,  or  in  any  cause  or  proceeding,  criminal  or 
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otherwifie,  based  upon  or  growing  out  of  any  alleged  violation  of  the  act  of 
Congress,  entitled,  **An  act  to  regulate  commerce,"  approved  February 
fourtl^y  eighteen  hundred  and  eighty-seven,  or  of  any  amendment  thereof 
on  the  ground  or  for  the  reason  that  the  testimony  or  evidence,  documentary 
or  otherwise,  required  of  him,  may  tend  to  criminate  him  or  subject  him  to  a 
penalty  or  forfeiture. 

But  no  person  shall  be  prosecuted  or  subjected  to  any  penalty  or  for- 
feiture for  or  on  account  of  any  transaction,  matter  or  thing,  concerning 
which  he  may  testify^  or  produce  evidence,  documentary  or  otherwise,  before 
said  Commission,  or  in  obedience  to  its  subpoena,  or  the  subpoena  of  either 
of  tbem,  or  in  any  such  case  or  proceeding : 

Provided,  That  no  person  so  testifying  shall  be  exempt  from  prosecution 
and  punishment  for  perjury  committed  in  so  testifying. 

Any  person  who  shall  neglect  or  refuse  to  attend  and  testify,  or  to  answer 
any  lawful  inquiry,  or  to  produce  books,  papers,  tariflfe,  contracts,  agree- 
ments and  documents,  if  in  his  power  to  do  so»  in  obedience  to  the  subpoena 
or  lawful  requirements  of  the  Commission  shall  be  guilty  of  an  oflfense  and 
upon  conviction  thereof  by  a  court  of  competent  jurisdiction  shall  be  pun- 
ished by  fine  not  less  than  one  hundred  dollars  nor  more  than  five  thousand 
dollars,  or  by  imprisonment  for  not  more  than  one  year  or  by  both  such  fine 
and  imprisonmient.    [^  Stat.  L.  143,] 

Tliis  Act  supersedes,  in  part,  that  of  Feb.  10,  1891,  ch.  128^  %  12,  noted  Bif/pra,  p.  450. 
Its  object  ws,8  to  obviate  constitutional  objections  held  hj  the  Supreme  Court  (s^ 
142  U.  S.  547)  to  be  fatal  to  previous  legislation.  A  statute  compelUng  a  witness  to 
give  self-criminating  testimony,  '^  to  be  valid,  must  afford  aJi>solute  immunity  against 
future  prosecution  for  the  offense  to  which  the  question  relates"  (142  U.  S.  586). 
Such  immunity  this  statute  affords.     Compiler^  note,  2  8upp,  B.  B,  80, 

See  further  the  Act  of  Feb.  25,  1903,  ch.  755,  §  1,  infra,  p.  567,  the  Act  of  June  29, 
1906,  ch.  3591,  {  9,  infra,  p.  568,  and  the  Act  of  June  30,  1906,  oh.  3920,  infra,  p.  560. 


Constitutionality. —  The  immunity  ex- 
tended by  this  Act  from  prosecution  or 
forfeiture  oi  estate  because  of  testimony 
given  in  pursnance  ot  the  requirements 
of  the  law  satisfies  the  guarantv  of  the 
Fifth  Amendment  of  the  Federal  Consti- 
tution against  compelling  witnesses  to  fur- 
nish evidence  against  themselves.  Inter- 
state Commerce  Commission  v.  Baird, 
(1904)  194  U.  S.  25,  24  S.  Ct.  563,  48 
U.  S.  (L.  ed.)  860;  U.  S.  V.  Swift,  (1911) 
186  Fed.  1002. 

This  Act  is  constitutional  and  deprives 
the  witness  of  the  ri^ht  to  refuse  to 
answer  or  to  produce  books  and  papers 
upon  the  ground  that  to  do  so  might 
criminate  &m,  since  it  furnishes  a  pro- 
tection to  the  witness  as  broad  as  that 
furnished  by  the  Constitution.  Brown  v. 
Walker,  (1896)  161  U.  S.  591,  16  S.  Ct 
644,  40  U.  S.  (L.  ed.)  819,  overruling 
in  effect  U.  S.  v.  James,  (N.  D.  111.  1894) 
60  Fed.  257. 

No  statute  which  leaves  the  party  or 
witness  subject  to  prosecution  after  he 
answers  the  criminating  question  put  to 
him  can  have  the  effect  of  supplanting 
the  privilege  conferred  bv  the  Constitu- 
tion; and  therefore  R.  S.  sec.  860  (re- 
pealed by  Act  of  May  7,  1910,  ch.  216, 
80  Stat.  L.   352';    see   EvmENCE,  vol.   3, 


p.  166),  providing  that  no  evidence  given 
shall  be  m  any  manner  used  against  the 
witness,  is  not  coextensive  with  the  consti- 
tutional provision,  and  the  witness  cannot 
be  compelled  to  answer  where  he  states 
that  his  answers  might  tend  to  criminate 
him.  Counselman  t?.  Hitchcock,  (1892)  142 
U.  S.  647,  12  S.  Ct.  195,  35  U.  S.  (L.  ed.) 
1110,  distinguished  in  U.  S.  v,  Patterson, 
(1898)  150  U.  S.  65,  14  S.  Ct.  20,  3T 
U.  S.  ( L.  ed. )  999.  "  To  meet  this  con- 
struction of  the  constitutional  provision, 
the  Act  in  question  was  passed,  exempting 
the  witness  from  any  prosecution  on  ac- 
count of  any  transaction  to  which  he 
may  testify.''^  Brown  v.  Walker,  (1896) 
161  U.  S.  591,  16  S.  Ct.  644,  40  U.  8. 
(L.  ed.)  819. 

Coterminous  with  Fifth  Amendment. — 
A  proper  construction  of  the  statute  de- 
mands that  it  be  read  as  coterminous  with 
the  Fifth  Amendment  to  the  Constitution. 
The  immunity  statute  was  passed  with 
regard  for  the  construction  already  put 
upon  the  Fifth  Amendment  and  in  the 
knowledge  that  the  assertion  of  the  privi- 
lege before  examination  is  in  itself  im- 
portant, and  that,  unless  the  privilege  is 
asserted,  the  witness  will  be  given  no  im- 
munity, and  should  he  testify  only  after 
the  denial  of  the  privilege,  then  only  can 
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h«  Mj  that  hU  tirldaioa  hat  been  com* 
puUorily  furnished  end  that  therefore  he 
Ii  entltlwl  tu  immunity.  Thus,  option 
may  n^Mt  with  the  government  and  may 
not  be  exeroieed  until  alter  the  witness 
has  amicricd  the  privilege.  U.  S.  9.  Elton, 
(8.  1).  X.  Y.  191fi)  222  Fed.  428.  In  this 
case  it  appeared  that  the  witness  did  not 
assi^rt  his  constitutional  privil^^  of  de- 
clining to  answer  when  sworn  before  the 
IntcrNtate  Corameroe  Commission,  upon 
the  ground  that  his  answer  would  tend 
to  incriminate  him.  The  government  con- 
tended that  his  answers  were  not  com- 
pulsory in  the  absence  of  such  assertion 
of  his  privilege  and  did  not  earn  him 
the  immunity  conferred  by  the  statute. 
The  court  decided  that  hj  the  Immunity 
Act  testimony  which  had  been  unavailable 
under  the  privilege  of  silence  was  made 
available;  tnat  testimony  was  unavailable 
where  the  witness  showed  to  the  tribunal 
calling  for  tlie  testimony  that  giving  it 
might  reasonably  tend  to  incriminate  him 
and  that,  inasmuch  aa  such  testimony 
could  not  be  compelled  because  of  the 
Fifth    Constitutional    Amendment,    Con- 

frees  was  impelled  to  act  and  that  the 
mmunity  Act  could  only  have  been  in- 
tended to  cover  testimony  which  the  gov- 
ernment  was  unable  to  obtain  because  of 
a  witAees*s  declining  to  answer  based  upon 
the  incriminating  tendency  of  the  testi- 
monv  and  under  the  protection  of  the 
Fifth  Amendment  The  court  ruled  that 
no  purpose  existed  in  the  mind  of  Con- 
gress to  bestow  imnnttnity  in  eases  where 
doing  so  waa  not  neccesary  to  obtain  tes- 
timony which  could  otherwise  be  refused 
and  that  the  Immunity  Act  was  intended 
only  t\)  make  available  testimony  com- 
puleorily  given  and  only  to  reward  the 
unwiUiixg  i;ivt»r  of  »u<h  evidence,  but  that 
evidence  ^Ivm  without  the  assertion  of 
the  c^MiMitutiiwal  privilege,  or  declined 
to  be  given  up^w  an^  ground  other  than 
bc<«u«N»  1^  it«  incriminating  tendency,  was 
not  CH«npul$^vy  teetimony  under  the  Fifth 
AmendnMit  and  has  always  been  avail- 
able^ 

A^ptksaHsn  ts  Anti-tral  Act.~-This 
ee<tH^  ie  tXHitined  to  prweedin^  ba»ed 
UiH>n  ixr  gTv^>iiin|;  out  of  ali<^ed  vu^laticos 
o(  the  Inierstaite  i\«mwrre  Act  and  its 
amendnw^tjk  and  has  no  apphcation  to  a 
pt\>«M*%uuNn  f\«  Ti^\lati\«  of  the  Anti-tmst 
Ac<  «^f  *lu«y  :t  l>iH\  eh.  M7  ism  Tkam 
^VMmN\uv\:(»  Axn  rai.*^i«>«  a»d  in  such 
|M^v^vu:^^•  a  w:t?i*«s»  may  a**prt  h:$  <v>n- 
»utu:>snra1  fri\;><^  d^riui^sc  Sfi^sx  <oBa- 
r^^r.VNi    t*^    cT  :t\',r.*;*    ^-atj-fCf,      F\x>t    «. 

BwchaMa.    :-  ;:    i::^  F<^i.  :.^ 

^x'^  Se  ev:<«:.'.f\:  to  ir..!,;.:^  a  *v.rp*.^rs:::a 


mony  given  or  evidence  produced  by  Its 
officers  or  agents  before  the  Interstate 
Commerce  Commission  or  the  Commis- 
sioner of  Corporations,  or  any  proceed- 
ing, suit,  or  prosecution  under  such  laws, 
the  right  to  immunity  on  account  of  evi- 
dence so  given  in  the  several  cases  granted 
by  this  Act  being  limited  to  individuals 
who  as  witnesses  give  testimony  or  pro- 
duce evidence.  U.  S.  v.  Armour,  (1906) 
142  Fed.  808. 

An  officer  cannot  refuse  to  produce 
documents  demanded  by  the  grand  jury, 
on  the  ground  that  their  production  would 
tend  to  criminate  the  company,  where 
such  company  is  not  liable  criminally 
for  violations  of  the  interstate  coounerce 
law,  nor  subject  to  its  penalties  and  for^ 
feitures.  Jn  re  Peasley,  (1890)  44  Fed. 
271. 

Extent  of  immunity  afforded. —  The  Act 
affords  absolute  immunity  against  piose^ 
cution,  state  or  federal,  for  S^  offense  to 
which  the  question  relates.  Brown  r. 
Walker,  (1896)  161  U.  S.  591,  16  S.  Ol 
644,  40  U.  S.  (L.  ed.)   819.     • 

**  The  Act  of  Feb.  11,  1893,  is  a  hnmk 
prohibition  against  the  proeecutioB  d  a 
person  for  any  act  to  which  the  ilimliMsiii 
relates.  It  unquestionably  refers  to  a 
criminal  procedure  like  this,  and  the  mt- 
munity  stated  in  the  latter  danse  ai  the 
Act  relates,  undoubtedly,  not 
the  causes  or  proceedings  before  the' 
state  conuneroe  eommieeion,  but  to 
cause  or  proceeding,  criminal  i 
wise.**  U.  S.  9.  James,  (18MI  M 
250. 

'*  The  court  is  of  opinion  that  it 
the  intention  of  Congress,  in  the 
copied,  to  limit  this  ^iwo^mij  %g^  ^ 
or  prooeedinff  based  upon  or 
of  an  alleged  violation'  of 
to  regulate  commeree,  and  thsx 
ters  outside  of  those  the  witsci 
firsts  to  his  privilege  of  refusing  ic- 
iest he  might  criminaie  hinMfl-'.  « 
ond^if  he  hsd  answered,  then  to  k» 
nnder  section  8fiO  of  the  Berii^  S 
[lepesled  by  Aot  of  lUv  7.  1^1  U  A.  ±.1. 
36   Stat.   L.   352:    see    ErmESCK.    viu    :. 
p.   166], 

1S^3«  prohibiting  the  nse  c< 
ai^ainst  hue.    It  wns  not 
Cv^n^rese   to 
oi^er  crimes 
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documentary  evidence  in  a  proceeding  be- 
fore the  Interstate  Commerce  Commission 
on  a  complaint  alleging  violations  by  rail- 
road companies  of  the  Act  of  Feb.  4,  1887, 
to  regulate  commerce  {supra,  p.  337 )« 
does  not  infringe  the  immunity  from  un- 
reasonable searches  and  seizures  guaran- 
teed by  the  Fifth  Amendment  to  the  Fed- 


eral Constitution,  since  that  Act  as 
amended  by  this  Act  expressly  extends  im- 
munity from  prosecution  or  forfeiture  of 
estate  because  of  testimony  given  in  pur- 
suance of  the  requirements  of  the  law. 
Interstate  Commerce  Commission  v.  Baird, 
(1904)  194  U.  S.  25,  24  S.  Ct.  563,  48 
U.  S.  (L.  ed.)  860. 


An  Act  To  further  regulate  commerce  with  foreign  nations  and  among 

the  States. 

[Act  of  Feb.  19, 1903,  ch.  708,  32  Stat  L.  847.] 

[Sec.  1.]  [A]  [Corporation  common  carriers  —  liability  for  violation  of 
Acts  regulating  commerce  —  failure  to  file  and  publish  tariff  —  penalties 
—  imprisonment  —  prosecutions  —  jurisdiction.]  That  anything  done  or 
omitted  to  be  done  by  a  corporation  common  carrier,  subject  to  the  Act  to 
regulate  commerce  and  the  Acts  amendatory  thereof,  which,  if  done  or 
omitted  to  be  done  by  any  director  or  officer  thereof,  or  any  receiver,  trustee, 
lessee,  agent,  or  person  acting  for  or  employed  by  such  corporation,  would 
constitute  a  misdemeanor  under  said  Acts  or  under  this  Act,  shall  also 
be  held  to  be  a  misdemeanor  committed  by  such  corporation,  and  upon 
conviction  thereof  it  shall  be  subject  to  like  penalties  .as  are  prescribed  in 
said  Acts  or  by  this  Act  with  reference  to  such  persons,  except  as  such  pen- 
alties are  herein  changed.  The  willful  failure  upon  the  part  of  any  carrier 
subject  to  said  Acts  to  file  and  publish  the  tariffs  or  rates  and  charges  as 
required  by  said  Acts,  or  strictly  to  observe  such  tariffs  until  changed 
according  to  law,  shall  be  a  misdemeanor,  and  upon  conviction  thereof  the 
corporation  offending  shall  be  subject  to  a  fine  of  not  less  than  one  thousand 
dollars  nor  more  than  twenty  thousand  dollars  for  each  offense;  and  it 
shall  be  unlawful  for  any  person,  persons,  or  corporation  to  offer,  grant, 
or  give,  or  to  solicit,  accept,  or  receive  any  rebate,  concession,  or  discrimina- 
tion in  respect  to  the  transportation  of  any  property  in  interstate  or 
foreign  commerce  by  any  common  carrier  subject  to  said  Act  to  regulate 
commerce  and  the  Acts  amendatory  thereof  whereby  any  such  property 
shall  by  any  device  whatever  be  transported  at  a  less  rate  than  that  named 
in  the  tariffs  published  and  filed  by  such  carrier,  as  is  required  by  said  Act 
to  regulate  commerce  and  the  Acts  amendatory  thereof,  or  whereby  any 
other  advantage  is  given  or  discrimination  is  practiced.  Every  person  or 
corporation,  whether  carrier  or  shipper,  who  shall,  knowingly,  offer,  grant, 
or  give,  or  solicit,  accept,  or  receive  any  such  rebates,  concession,  or  discrimi- 
nation shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  a  fine  of  not  less  than  one  thousand  dollars  nor  more 
than  twenty  thousand  dollars :  Provided,  That  any  person,  or  any  officer 
or  director  of  any  corporation  subject  to  the  provisions  of  this  Act,  or  the 
Act  to  regulate  commerce  and  the  Acts  amendatory  thereof,  or  any  receiver, 
trustee,  lessee,  agent,  or  person  acting  for  or  employed  by  any  such  corpora- 
tion, who  shall  be  convicted  as  aforesaid,  shall,  in  addition  to  the  fine  herein 
provided  for,  be  liable  to  imprisonment  in  the  penitentiary  for  a  term  of 
not  exceeding  two  years,  or  both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court.    Every  violation  of  this  section  shall  be  prosecuted  in 
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any  court  of  the  United  States  having  jurisdiction  of  crimes  within  the 
district  in  which  such  violation  was  committed,  or  through  which  the  trans- 
portation may  have  been  conducted ;  and  whenever  the  oflfense  is  begun  in 
one  jurisdiction  and  completed  in  another  it  nday  be  dealt  with,  inquired 
of,  tried,  determined,  and  punished  in  either  jurisdiction  in  the  same 
manner  as  if  the  offense  had  been  actually  and  wholly  committed  therein, 
[32  Stat.  L,  847,  as  amended  by  34  Stat.  L.  589.] 

This  is  the  first  paragraph  of  the  "  Elkins  Act "  and  is  giyen  in  the  text  as 
amended  by  the  Act  of  June  29,  1906,  ch.  3591,  (  2.  The  section  as  it  was  originally 
'enacted  is  given  in  the  notes  to  the  third  and  last  paragraph  of  this  section  infra^ 
p.  560. 


I.  Constitutionality,  550. 
II.  Nature  and  purpose,  550. 

III.  Effect  of  aonendment,  551. 

IV.  Carriers,  etc.,  liable,  552. 
V.  Shipments  affected,  552. 

VI.  Wilfulness  and  knowledge,  653. 
VII.  Validity  of  contract  determined  as 

of  what  time,  553. 
VIII.  Rebates,  554. 
IX.  Concession  or  discrimination,  565. 
X.  Venue,  557. 
Xt.  Indictment,  657. 
XII.  Trial,  558. 

I.  CoNSTrnrtioNAtiTT 

Due  process  of  law  is  not  denied  by  the 
provisions  of  tikis  Act,  under  which  the 
commission  by  corporate  officers,  acting 
within  the  sco^  of^  their  employment,  of 
criminal  violations  of  the  prohibitions  of 
the  Act  against  giving  rebates,  is  imputed 
to  the  corporation,  and  the  corporation  is 
subjected  to  criminal  prosecution  there- 
for. New  York  Cent.,  etc.,  K.  Co.  v.  U.  S., 
(1909)  212  U.  S.  481,  29  S.  Ct  804,  53 
U.  S.   (L.  ed.)   613. 

This  Act  is  not  unconstitutional  as 
depriving  shippers  or  carriers  of  property 
rights  without  due  process  of  law.  U.  S. 
V.  Great  Northern  R.  Co.,  (1907)  157  Fed. 
288. 

Provision  as  to  shippers. —  This  Act  is 
not  unconstitutional  as  in  violation  of  the 
Fifth  Amendment  because  it  subjects  a 
shipper  to  criminal  prosecution  for  accept- 
ing a  concession  from  a  rate  published 
and  filed  without  permitting  him  as  a  de- 
fense to  show  that  the  established  rate 
was  extortionate  and  unreasonable,  and 
that  the  rate  paid  was  reasonable.  U.  S. 
V.  Vacuum  Oil  Co.,  (1908)   158  Fed.  636. 

The  mere  incidental  effect  upon  exports 
which  may  be  produced  by  applying  to  a 
shipment  from  an  interior  point  of  the 
United  States  to  a  foreign  port  the  pro- 
visions of  this  Act  making  it  an  offense 
against  the  United  States  to  obtain  the 
transportation  of  property  in  interstate 
or  foreign  commerce  at  less  than  the  car- 
rier's published  rates,  does  not  render  such 
provisions  repugnant  to  U.  S.  Const.,  art. 
1,  §  9,  par.  5,  forbidding  the  levying  of 
export  taxes  or  duties.  Armour  Packing 
Co.  V.  V.  S.,  (1908)  209  U.  S.  56,  28  S.  Ct. 
428,  52  U.  S.  (L.  ed.)  680. 


Possible  invalidity  in  part.— The  pos- 
sible invalidity  as  to  individual  carriers 
of  the  provisions  of  this  Act,  imputing  to 
the  carrier  the  acts,  omissions,  or  failures 
of  the  officers  and  agents  of  such  carrier, 
acting  within  the  scope  of  their  employ- 
ment, does  not  affect  the  validity  of  so 
much  of  that  Act  as  imputes  to  corporate 
carriers  the  commission  by  officers  and 
agents  of  such  carriers,  acting  within  the 
scope  of  their  employment,  of  criminal  vio- 
lations of  the  prohibitions  of  that  Act 
against  giving  rebates.  New  York  Cent., 
etc.,  R.  Co.  V.  U.  S.,  (1909)  212  U.  S.  481, 
29  S.  Ct.  304,  53  U.  S.  (L.  ed.)  613. 

Pro^sions  relating  to  place  of  triaL — 
The  requirement  that  the  prosecution  of 
crimes  against  the  United  States  be  had 
in  the  state  or  district  where  the  offense 
was  committed,  which  is  made  by  U.  S. 
Const.,  Sixth  Amend.,  is  not  violated  bv 
the  provision  of  this  Act,  under  which 
the  offense  of  obtaining  transportation  of 
goods  from  one  place  to  another  at  less 
than  the  carrier's  published  rates  may  be 
tried  in  any  federal  district  through 
which  such  transportation  was  conductra. 
Armour  Packing  Co.  v.  U.  S.,  (1908)  209 
U.  S.  56,  28  S.  Ct.  428,  52  U.  S.  (U  ed.) 
681. 

II.  NATUBB  AlTD  PxTSPoas 

In  general. —  The  Elkins  Aot  makes  it 
an  oflfense  for  any  person  or  corporation 
to  give  or  receive  any  rebate,  concession  or 
discrimination  in  respect  to  the  transpor- 
tation of  property  in  interstate  commerce 
whereby  any  such  property  shall  be  trans- 
ported at  a  rate  less  than  that  named  in 
the  published  tariff  or  whereby  any  other 
advantage  is  given  or  discrimination  is 
practiced.  U.  S.  v.  Union  Stock  Yard, 
etc.,  Co.,  (1912)  226  U.  S.  286,  83  S.  Ct. 
83,  57  U.  S.  (L.  ed.)  226. 

It  is  the  object  of  the  Interstate  Com- 
merce Law  and  the  Elkins  Act  to  prevent 
favoritism  by  any  means  or'  device  what- 
soever and  to  prohibit  practices  which 
run  counter  to  the  purpose  of  the  Act 
to  place  all  shippers  upon  equal  terms. 
U.  S.  V.  Union  Stock  Yard,  etc,  Co.,  (1912) 
226  U.  S.  286,  33  S.  Ct.  83,  57  U.  S. 
(L.  ed.)    226. 

The  statute  evidently  aims  to  prohibit. 
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not  only  discrimination  as  between  ship- 
pers, but  departure  from  tariff  rates^ 
irrespective  oi  its  actual  discriminatory 
effect.  The  history  of  this  legislation 
demonstrates  that  both  discrimination! 
and  rebates  have  ever  been  sought  to  be 
hidden  under  the  most  subtle  disguisesk 
Every  device  that  seeks  to  cover  up  either  ^ 
a  rebate  or  a  discrimination  in  interstate 
transportation  is  denounced  by  the  stat- 
ute, provided  only,  as  to  a  rebate,  that 
thereby  the  property  is  actually  trans- 
ported at  less  than  tariff  rates.  That  the 
full  tariff  rate  is  collected  at  the  time  of 
transportation  does  not  negative  the  pos- 
sibility for  rebate  in  respect  thereto.  The 
rebate  may  be  in  a  lump  cash  sum  In  ad- 
vance or  by  later  or  earlier  indirect  pay- 
ments. Vandalia  R.  Co.  v,  U.  S.,  (Cf.  C. 
A.  7th  Cir.  1916)  226  Fed.  713,  141  C.  C. 
A.  469. 

This  section  describes  three  separate 
and  distinct  correlative  offenses  on  the 
part  each  of  carrier  and  shipper,  to  wit: 
the  offering  or  soliciting  of  a  rebate,  con- 
cession, or  discrimination;  the  granting 
or  accepting  of  a  rebate,  concession,  or 
discrimmation;  and  the  giving  or  receiv- 
ing of  a  rebate,  concession,  or  discrimina- 
tion. U.  S.  V.  Bunch,  (1908)  165  Fed. 
736. 

This  Act  popularly  known  as  the  Elkins 
Act  is  independent  in  form  from  the  Inter- 
state Commerce  Act.  It  is  ''  an  act  to 
further  regulate  commerce/'  and  it  pur- 
ports to  cover,  generally  and  perhaps  ex- 
clusively, the  subject  of  penalties,  and  it 
cannot  be  restricted  by  narrower  language 
allowed  to  remain  without  change  in  the 
original  act.  It  not  only  drops  the  ex- 
press words  of  limitation,  but  adds  a 
Drdad  and  sweeping  ''whereby"  clause. 
By  omitting  the  limiting  words  ''undue 
and  unreasonable,"  in  its  denouncement 
of  discrimination,  it  avoids  the  conten- 
tion that  such  a  limitation  is  too  vague 
to  be  the  basis  of  criminal  prosecutions, 
in  which,  upon  the  same  faoU,  one  jury 
might  acquit  and  another  might  convict. 
Hoddng  Val.  R.  Co.  v,  U.  S.,  (C.  O.  A* 
6th  Cir.  1914)  210  Fed.  736,  127  CO.  A. 
285. 

The  purpose  of  Congress  in  the  enact- 
ment of  this  Act  was  to  secure  uniform 
freight  rates  to  all  shippers,  and  its  pro- 
visions are  violated  bv  the  giving  or 
receiving  of  any  rebate  or  concession 
whereby  any  property  shall  be  transported 
at- a  less  rate,  by  any  interstate  carrier, 
than  that  named  in  the  tariffs  published 
and  filed  by  such  carrier,  whether  by  di- 
rect agreement  between  shipper  and  car- 
rier, or  indirectly  by  "any  device  what- 
ever;" and  where  a  railroad  company  has 
published  shipments  to  points  beyond  its 
own  line,  said  section  applies  to  such  rates 
equally  with  those  between  points  on  its 
own  road.  U.  S.  17.  Standard  Oil  Co., 
U907)   146  Fed.  719. 


III.  Effect  of  Amendment 

In  general —  By  section  2  of  the  Hep- 
bum  Act  of  1906,  section  1  of  the  Act  of 
Feb.  19,  1903,  was  amended  by  inserting 
after  the  words  "  every  person  or  corpo- 
ration," in  the  clause  declaring  the  par- 
ties guilty  of  a  misdemeanor,  the  words 
"  whether  carrier  or  shipper,"  and  also  by 
inserting  in  such  clause,  after  the  words 
"who  shall,"  the  word  "knowingly;"  by 
striking  out  the  clause  providing  tnat  no 
penalty  shall  be  imposed  other  than  a 
fine,  and  inserting  in  lieu  thereof  the  pro- 
viso, in  substance,  that  any  person  or  any 
officer  or  director  of  any  corporation  sub- 
ject to  the  provisions  ot  the  Act,  or  any 
receiver,  trustee,  lessee,  agent,  or  person 
acting  for  or  employed  by  any  sudi  cor- 
poration shaU,  in  addition  to  the  line,  be 
liable  to  imprisonment;  and  by  inserting 
after  the  word  **  carrier,"  in  tne  two  in- 
stances in  which  it  appears  in  the  sen- 
tence beginning  "  in  construing  and  en- 
forcing," the  words  "or  shipper."  U.  S. 
V.  Chicago,  etc.,  R.  Co.,  (D.  C.  Minn. 
1907)  151  Fed.  84,  affirmed  «w5  nowi. 
Great  Northern  R.  Co.  r.  U.  S.,  (CO.  A. 
8th  Cir.  1907)  165  Fed.  945,  84  O.  C.  A. 
98,  affirmed  (1908)  208  U.  S.  452,  23 
S.  a.  313,  52  U.  S.   (L,  ed.)   567. 

The  effect  of  knowingly  offering,  solicit- 
ing, giving,  or  taking  rebates,  etc.,  under 
the  prior  Act  of  Feb.  19,  1903,  is  im- 
affected  by  tiie  above  oection,  and  the 
punishment  therefor  is  unchanged.  As 
to  them,  liie  prior  law  is  not  Arogated 
or  repeal^,  but  is  preserved  and  con- 
tinued, and  the  liability  of  the  offender 
to  prosecution  and  punishment,  whether 
the  offense  was  committed  before  or  after 
this  Act,  is  unaffected.  But  in  so  far  as 
the  original  enactment  embraces  such  acts 
when  not  knowingly  done,  it  is  repealed 
by  this  Act.  Prosecutions  for  such 
offenses  under  the  prior  Act,  however, 
even  though  not  alleged  to  have  been 
knowingly  committed,  and  not  actually 
began  at  the  date  of  the  passive  of  the 
present  law,  are  saved  by  R.  8.  sec.  IS 
(see  Statutes),  with  which  section  10 
of  the  present  Act  {infra,  p.  668)  is  not 
in  connict.  Great  Northern  R.  Co.  v, 
tr.  S.,  (C.  C.  A.  8th  Cir.  1907)  155 
Fed.  945,  84  C.  C.  A.  93,  affirming  »ttb 
nom,  V.  S.  V.  Chicago,  etc.,  R.  Co.,  CD.  C. 
Minn.  1907)  151  Fed.  84,  and  affirmed 
(1908)  208  XT.  S.  462,  28  S.  Ct.  313,  52 
U.  S.   (L.  ed.)    567. 

The  Elkins  Act  was  held  to  be  in  full 
force  as  to  offenses  created  thereby  com- 
mitted prior  to  the  time  it  was  super- 
seded by  the  Hepburn  Act  (Act  June  29, 
1906,  ch.  3591,  34  Stat.  L.  584).  U.  S. 
V,  Great  Northern  R.  Co.,  (1907)  157  Fed. 
289. 

Effect  of  section  xo  of  Act  of  Feb.  4, 
Z887. —  This  section,  as  amended  June  29, 
1906,  is  not  repealed  by  section  10  of  the 
original  Act  of  Feb.  4,  1887,  as  amended 
June  18,  1910   {supra,  p.  439).    Nichols, 
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etc.,  Lumber  Co.  o.  U.  S.,  (G.  G.  A. 
6th  Cir.  1914)  212  Fed.  688,  129  G.  C. 
A.  124,  wherein  it  was  sought  to  apply 
the  principle  that  the  later  Act  embraced 
the  whole  subject  and  so  supplanted  the 
earlier  Act.  Applying  the  nue  concern- 
ing repeals  by  implication,  that  where  two 
statutes  cover  in  whole  or  in  part  ihB 
same  matter  and  are  not  absolutely  ir- 
reconcilable, the  duty  of  the  court,  where 
no  purpose  to  repeal  is  clearly  expressed 
or  indicated,  is  to  give  effect  to  both,  the 
court  said:  ''Comparison  of  the  two  sec* 
tions  in  dispute  shows  that  they  are 
aimed  at  different  evils,  and  that  they 
define  and  denounce  the  acts  constitutinff 
such  evils  as  separate  and  distinct  of- 
fenses. Broadly  speaking,  these  evils  and 
the  consequent  offenses  are  described  and 
known  aa  '  rebating '  and  *  false  billinff ;' 
the  former  usually  succeeding  and  the 
latter  preceding  payments  of  freight 
charges.  It  is  true  that  the  results  sought 
to  be  attained  by  the  perpetrators  of  such 
offenses  are  the  same,  in  the  sense  that 
they  operate  to  reduce  the  established 
rates;  it  results  that  the  lan^a^  found 
in  each  of  the  enactments  is  m  some 
respects  necessarily  similar  to  that  of  the 
other;  and  jet  the  dominant  features  of 
each  act  point  t6  a  distinction  that  can- 
not be  misunderstood.  In  the  earlier  act, 
for  example,  it  is  made  imlawf ul '  to  offer, 
grant  or  give,  or  to  solicit,  accept  or  re- 
ceive a  rebate;'  while  in  the  later  act 
'false  billing,  false  classification,  false 
weighing  or  false  report  of  weight'  are 
denounced  against  the  carrier,  and  '  false 
billing,  false  classification,  false  weighing, 
false  representation  of  the  contents  of  the 
package  or  the  substance  of  the  property, 
false  report  of  weight,  false  statement' 
against  the  shipper.  Further  illustration 
of  this  distinction  may  be  found  in  an- 
other provision  of  section  10,  above  men- 
tioned, which  prohibits  the  shipper  from 
obtaining  or  attempting  to  obtain  '  by 
false  statement  or  representation  as  to 
cost,  value,  nature,  or  extent  of  injury, 
or  by  the  use  of  any  false  bill,  bill  of 
lading,  receipt,  voucher,  roll,  account, 
claim,  certificate,  affidavit,  or  deposition, 
knowing  the  same  to  be  false,  fictitious, 
or  fraudulent,  or  to  contain  any  false, 
fictitious  or  fraudulent  statement  or  en- 
try .  .  .  any  allowance,  refund,  or  pay- 
ment for  damage  or  otherwise,'  whereby 
transportation  is  secured  at  less  than  the 
regular  rates.  This  is  enough,  we  think, 
at  once  to  differentiate  the  two  enact- 
ments and  reconcile  the  legislative  objects 
of  preserving  both,  as  also  of  providing  a 
different  penalty  for  the  violation  of 
each." 

Offense  committed  before  adoption. — 
In  U.  S.  t\  New  York  Cent.,  etc.,  R.  Co., 
(S.  D.  N.  Y.  1906)  146  Fed.  298,  District 
Judge  Holt,  of  New  York,  ruled  that  the 
provision  immediately  following  the  word 
"  provided  "  was  not  retrospective  and  did 


not  make  anv  person  liable  to  imprison- 
ment for  offenses  committed  before  the 
passage  of  this  Act;  "but  it  authorizes 
the  inference  that,  in  the  opinion  of  Con- 
gress, without  such  an  amendment,  no 
punishment  by  imprisonment  for  such 
offenses  could  be  imposed.'' 


M 


TV.  Gabbiebs,  etc.,  Liablb 
Private  car  companies. — A  private  car 
company  which  delivers  its  cars  tu^  rail- 
roact  companies  to  be  furnished  indis- 
criminately for  the  use  of  shippers,  re- 
ceiving pay  for  such  use  from  the  railroad 
companies  on  a  mileage  basis,  is  within 
the  provision  of  this  section,  and  the 
ffiving  by  such  a  car  company  of  aAy  re- 
bate or  allowance  to  a  snipper  using  its 
cars,  whereby  he  secures  the  transporta- 
tion of  his  property  at  a  less  rate  than 
that  named  in  the  published  tariff  of  the 
carrier  for  transportation  of  such  prop- 
erty in  its  own  cars,  although  from  its 
own  funds  and  without  the  connivance  or 
knowledge  of  the  carrier,  is  a  violation 
of  the  statute.  Such  a  car  company  is 
therefore  subject  to  the  jurisdiction  of 
the  Interstate  Commerce  Commission, 
charged  with  the  duty  of  enforcing  the 
statute  and  having  power  to  inquire  into 
the  operations  of  any  agency  of  transpor- 
tation whidi  may  so  conduct  its  business 
as  to  destroy  uniformity  of  rates.  Inter- 
state Commerce  Commission  v.  Beich* 
mann,   (1906)    145  Fed.  235. 

Initial  earner. — ^An  initial  carriei*  which 
has  become  a  party  to  a  joint  through 
rate  for  the  transportation  of  property 
over  its  own  and  connecting  lines  between 
two  points  in  different  stateis,  which  rat« 
has  been  filed  and  published  as  required 
by  this  Act,  cannot  lawfully  transport 
property  between  such  points  at  a  less  and 
unpublished  rate  over  another  route  and 
with  different  connections.  U.  S.  v. 
Vacuum  OU  Co.,  (1907)   153  Fed.  598. 

Carriers  by  water. —  Broadly  speaking, 
this  Act  is  not  applicable  to  carriers  by 
water,  and  such  a  carrier  does  not  become 
subject  to  the  Act  in  respect  to  an  inter- 
state shipment  in  part  over  its  line  and  in 
part  over  connecting  railroad  lines,  unless, 
as  provided  in  this  section,  it  was  **  under, 
a  common  control,  management,  or  ar- 
rangement "  with  the  railroad  carriers  for 
the  continuous  carriage  of  such  shipment. 
Mutual  Transit  Co.  v.  U.  S.,  (C.  C.  A.  2d 
Cir.  1910)  178  Fed.  664,  102  C.  G.  A. 
164. 

V.  Shipments  Affectsd 

Shipments  beginning  and  terminating 
in  same  state  but  passing  through  other 
states. — ^A  shipment  from  New  York  city 
to  Buffalo,  by  way  of  New  Jersey  and 
Pennsylvania,  is  interstate  commerce,  and 
so  is  subject  to  the  provisions  of  this  Act. 
U.  S.  V.  Delaware,  etc.,  R.  Ca,  (1907) 
152  Fed.  269. 

Foreign  shipments. —  Shipments  under 
a  through  bill  of  lading  from  an  interior 
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point  in  the  United  States  to  a  foreign 
port  are  embraced  in  the  proviaions  of 
this  Act.  Armour  Packing  Co.  p.  U.  S., 
(1908)  209  U.  S.  6^  28  S.  Ot  428,  52 
U.  S.   (L.  ed.)   680. 

VI.  WnjruLinBSS  Ain>  Khowlidob 

Wilfnlneaa. — A  departure  from  an  es- 
tablished and  published  interstate  freight 
rate  by  a  carrier  in  order  to  constitute  a 
crime  denounced  by  the  Elkins  Act  must 
be  wilful.  Atchison,  etc.,  R.  Co.  v.  U.  S., 
(C.  G.  A.  9th  Cir.  1909)  170  Fed.  250, 
95  C.  C.  A.  446. 

The  use  of  the  word  "wilful''  in  this 
Act,  to  characterize  offenses  thereunder, 
concedinj^  it  to  apply  to  the  granting  of 
rebates  irom  the  published  schedule  rates, 
does  not  require  that  there  should  hare 
been  an  evil  intent  to  constitute  the 
offense,  but  it  is  sufficient  if  the  act  was 
dene  Imowingly  and  purposely.  Chicago, 
etc,  R.  Co.  V.  U.  S.,  (C.  C.  A.  8th  Cir. 
1908)    162  Fed.  835,  90  C.  C.  A.  211. 

Knowledge. —  In  a  prosecution  of  an 
interstate  carrier  for  shipping  freight  at 
a  rate  less  than  that  filed  wii^  the  In< 
terstate  Commerce  Commission,  it  was 
held  that  defendant  could  not  be  heard 
to  say  that  it  did  not  know  of  the  filed 
rate,  which  it  had  established  in  accord- 
ance with  the  law,  as  a  justification  for 
its  departure  therefrom.  U.  8.  v.  Mer- 
chants\  etc,  Trsnsp.  Co.,  (1911)  187  Fed. 
363. 

While  the  concession  must  be  ^know- 
ingly "  granted  to  make  a  shipper  liable, 
yet  the  knowledge  may  be  presume, 
actual  knowledge  being  unnecessary.  U. 
S.  V,  Erie  R.  (3o.,  (D.  C.  N.  J.  1915)  222 
Fed.  444,  wherein  it  was  urged  by  the 
defoidant,  that  nothing  short  of  actual 
knowledge,  on  the  part  of  its  agents,  of 
the  facts  which  made  the  rate  unlawful, 
could  render  it  liable  for  "knowingly'' 
granting  a  concessicm  and  that  it  was 
error  to  hold  that  the  defendant  could 
be  charged  in  law  with  knowledge  if  its 
agents  wilfully  remained  ignorant.  The 
court  said:  "The  defendant  company, 
under  the  terms  of  the  act,  must  be  held 
to  know  the  tariffs  which  it  had  filed  and 
published.  Under  familiar  principles  it 
will  also  be  presumed  to  know  that  a  de- 
parture from  such  tariffs  constituted  a 
violation  of  law  and  subjected  it  to  pun- 
ishment. But  manifestly,  if  throu^  its 
agents  it  honestly  believed,  at  the  time 
the  rate  was  given,  that  this  pai:;ticular 
shipment  was  to  be  taken  from  the  dock 
where  it  had  been  landed  by  the  steamer 
on  which  it  was  imported  (a  fact  which 
would  have  made  tne  import  rate  law- 
ful), but  it  later  developed  that  the  goods 
were  not  originally  unloaded  from  the 
steamer  on  the  dock  from  which  they 
were  taken  by  the  defendant,  it  could  not 
be  held  to  have  'knowingly'  granted  a 
concession,  because 'it  did  not  know  of  the 
facta  essential  to  make  the  import  rate 


inapplicable  and  the  granting  of  it  un- 
lawful If,  however,  uie  carrier  wilfully 
and  intentionally  remained  in  ignorance 
of  the  facts .  necessary  to  determine 
whether  the  import  rate  was  lawful,  must 
it  not  be  charsfed  in  law  with  the  knowl- 
edge of  the  facts  which  reasonable  in- 
quiry and  investigation  would  have  ro- 
vttsled?  It  seems  to  me,  both  upon  reason 
and  authority,  that  this  must  be  so.  It  has 
been  authoritatively  decided  that  it  was 
not  necessarv  under  the  Elkins  Act  that 
tliere  should  be  an  intentional  violation 
of  the  law,  but  that  purposely  doing  a 
thing  prohibited  bv  the  statute  amounted 
to  an  offense,  although  the  act  did  not 
involve  turpitude  or  moral  wrong  or  an 
intent  to  violate  the  law.  Armour  Pack- 
ing Co.  P.  U.  S.,  [1908]  209  U.  S.  [66], 
85,  28  S,  Ot.  428,  52  U.  S.  (L.  ed.)  681; 
Chicago,  etc.,  R.  Co.  t?.  U.  S.,  [C.  C.  A. 
8th  car.  1908]  162  Fed.  836,  90  C.  C.  A. 
211.  In  the  latter  case  it  was  assumed 
(without  deciding)  that  the  adjective 
'wilful,'  found  in  the  earlier  part  of  sec- 
tion 1  of  the  Elkins  Act,  was  carried 
forward  and  made  to  qualify  the  misde- 
meanor denoimced  in  the  granting  or  giv- 
ing of  rebates  or  concessions,  so  that  the 
giving  or  granting  of  them  would  be 
criminal  only  in  the  event  that  it  was 
done  *  wilfully.'  If,  under  the  Elkins  Act, 
a  carrier  is  liable  for  having  'wilfully' 
granted  a  concession,  when  it  in  fact  had 
no  intention  of  disobeying  the  law,  a 
fortiori  should  one  who  wilfully  remains 
ignorant  be  charged  with  knowledge  of 
what  would  have  been  learned,  had  in- 
quiry or  investigation  been  made." 

Corporation  charged  with  knowledge. — 
While  agents  who  are  ignorant  of  facts 
constituting  a  violation  of  the  statute 
may  not  themselves  be  successfully  prose- 
cuted, it  does  not  follow  that  the  cor- 
poration may  not  be  prosecuted.  The 
doctrine  of  immutability  obtains.  The 
statutory  provision  plainly  fastens  upon 
the  corporation  responsibility  for  the  acts 
of  all  its  agents,  whose  combined  knowl- 
edge and  conduct  necessarily  affect  the 
validity  of  any  particular  transaction 
that  is  executed  oy  only  some  of  its 
agents;  if  this  were  not  so,  the  ordinary 
system  of  departmental  corporate  agencies 
could  be  used  to  frustrate  the  law.  Grand 
Rapids,  etc.,  R.  Co.  v,  U.  S.,  (C.  C.  A. 
6th  Cir.  1914)  212  Fed.  577,  129  C.  C.  A. 
113. 

VII.  VAUDITT   OOP   CONTBACT   DETERMINED 

▲B  OF  What  Time 
The  time  of  the  performance  of 
services  under  a  contract  and  not  the 
time  of  its  execution  determines  its 
validity  imder  the  Elkins  Act.  Elwood 
Grain  Co.  v,  St.  Joseph,  etc.,  R.  Co., 
(C.  C.  A.  8th  Cir.  1913)  202  Fed.  845, 
121  C.  C.  A.  153, 
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Introdnctory. — ^Authoritiee  relatinff  to 
the  liability  ii  rebate  by  shippers  whI  be 
found  under  par4igraph  [€]  of  this  see- 
tion,  infra,  p.  559. 

"MiUJBg  in  tnuMit"  privilege.— In 
Lewie  v.  Southern  R.  Co.,  (C.  C.  A.  6th 
Cir.  1914)  217  Fed.  881,  138  C.  C.  A.  237, 
it  was  held  that  a  contract  for  a  "  mill- 
ing in  transit"  privilege  under  whioh  the 
shipper  paid  tiUe  inbound  looai  rates  on 
the  articles  entering  into  the  product  and 
the  outbound  proportional  rates  on  the 
product  itself,  and  under  purely  arbitrajy 
conditions  was  afterwards  reimbursed,  in 
the  form  of  refunds,  upon  the  hypothesis 
that  the  ingredients  were  all  traaait 
articles  and  so  entitled  when  milled  to 
the  transit  rate,  contravened  the  Elkiai 
Act  prohibiting  rebates. 

Refund  of  elevator  tkaxgw, — A  railroad 
company  whose  published  achedule  rate 
for  the  carriage  oi  oats  in  into'state  ship- 
ment from  Minneapolis  to  Duluth  -or 
Superior  was  five  cents  per  one  hundred 
pounds,  and  which  received  payment 
from  a  shipper  at  such  rate,  hut,  on  ship- 
ments intended  for  throu^  transporta- 
tion over  the  lakes,  later  refunded  to  the 
shipper  the  elevator  charges  for  trans- 
ferrmg  the  grain  from  its  cars  to  vessels 
after  the  termination  of  its  own  carriage, 
amounting  to  one-half  cent  per  bushel, 
was  held  to  be  ^ilty  of  granting  a  re- 
bate or  concession  from  the  published 
schedule  rate,  in  violation  of  the  Elkina 
Act,  and  it  was  held  to  be  no  defense  to 
a  prosecution  therefor  that  competing 
roads  granted  a  like  concession,  and  that 
it  was  compelled  to  do  the  same  in  order 
to  secure  its  fair  share  of  the  business,  or 
that  it  treated  all  shippers  alike,  or  that 
the  concession  was  made  by  its  officers  in 
good  f  aitii  and  in  the  honest  belief  that  it 
was  lawful.  Cl^cago,  etc.,  R.  Co.  t?. 
U.  S.,  (C.  C.  A.  8th  Oir.  1908)  162  Fed. 
836,  90  C.  C.  A.  211. 

Refuad  for  use  of  private  tracks. — 
Private  tracks  built  by  the  owner  of  « 
paddng  plant  on  its  own  property,  ex- 
tending from  a  connection  with  the  tracks 
of  a  b^t  line  railroad  company  to  and 
around  its  buildings,  and  used  in  loading 
cars  for  shipment,  are  not  a  part  of  the 
railroad  system,  but  plant  facilities,  and 
the  refunding  by  a  railroad  company, 
which  made  and  pubUshed  a  schedule 
of  through  rates,  including  the  belt  line 
charge  of  one  dollar  per  car  to  such 
packing  company  on  shipments  made  by 
it  and  paid  for  at  the  schedule  rate,  on 
the  ground  that  it  was  a  payment  for 
the  use  of  such  private  tracks,  thus  mak- 
ing the  rate  charged  one  doUax  per  car 
less  than  that  published  and  charged  to 
shippers  generally  from  the  same  point, 
was  held  to  constitute  the  giving  of  a 
rebate,  in  violation  of  this  section.  Chi- 
cago, etc.^  R.  Co.  V,  U.  S,,  (CCA  7th 


Cir.  1907)  166  Fed.  668,  84  G.  a  A 
324,  26  L.  R.  A.   (N.  S.)   551. 

Oocupati«n  of  carrier's  land  by  ahi^er. 
—  If  a  carrier  of  interstate  freight  per- 
mits a  shipper  to  occupy  any  of  its  land, 
as  a  means  of  either  reducing  or  absorb- 
ing its  imblished  rates  in  such  shipper's 
favor,  the  transaction  is  clearly  a  rebate 
or  aoneession  prohibited  by  this  parap 
graph.  Cleveland,  etc.,  R.  Go.  v.  Hirsck, 
<0.  C  A.  6th  Cir.  1913)  204  Fed.  849, 
123  C.  C.  A.  145. 

Accepting  aggiecate  of  local  rates  as 
throu^  rate. —  In  U.  S.  v.  Great  Northern 
R.  Co.,  (1907)  157  Fed.  288,  it  waa  held 
that  a  carrier  which  aeeepts  and  carries 
an  interstate  shipment  on  a  through  bill 
of  lading,  openly  charging  the  sum  of  the 
published  local  rates  between  the  points 
named  therein,  therc^  •creates  a  through 
rate  and  accepts  the  publiAed  aggregate 
as  the  lawful  through  charge;  and  that 
any  rebate  given  therefrom  was  a  yUAmt 
tion  of  the  f^Ikins  Act. 

The  giving  of  marine  iimraaoe  hj  a 
railroad  company  is  a  rebate,  facility  or 
concession  eonnected  with  transportation 
within  the  meaning  of  the  Act.  Duplan 
Silk  Co.  9.  American,  etc.  Marine  Ins. 
Co.,  (C  0.  A.  2d  Cir.  1913)  205  Fed. 
724,  124  C.  C  A.  18. 

When  offense  ceaplete. —  The  offense  of 

5iving  rebates  in  violation  of  the  Elkins 
xt  is  complete  when  the  carrier,  to  whom 
the  shipper  has  paid  the  full  legal  rate, 
pays  over  to  the  shipper,  upon  a  claim 
presented  by  him,  the  amount  of  the  re- 
pste  stipulated,  in  the  agreement  under 
which  tlM3  shipment  was  nuide.  New  York 
Cent.,  etc.,  R.  Co.  v.  U.  S.,  <1909)  212 
U.  S.  481,  29  S.  Ot.  804,  53  U.  S.  (L.  ed.) 
613. 

The  offense  of  giving  or  receiving  re- 
bates, in  violation  of  tke  ^Ikins  Act,  is 
complete  when  the  carrier,  to  whom  the 
shipper  has  paid  the  full  legal  rate,  pays 
over  to  the  shipper,  upon  a  daim  pre- 
sented by  him,  the  amount  of  the  rebate 
stipulated  in  the  agreement  under  whi<A 
the  shipment  was  made,  or  when  a  part 
of  the  legal  rate  already  paid  had  been 
refunded.  Central  of  Oeorgia  R.  Co.  r. 
Curtis,  (1914)  14  Ga.  App.  716,  92  S.  E. 
318. 

Retrospective  operatiMi. —  The  payment 
of  a  rebate  after  the  passage  of  tnie  Act, 
but  upon  shipments  of  property  trans- 
ported prior  to  its  enactment,  is  compre- 
hended oy  its  provisi<Mis  that  it  shall  be 
unlawful  to  oner,  grant,  or  give,  or  to 
solicit,  accept,  or  receive,  any  rebate  in 
respect  to  property  in  interstate  com- 
merce transportation,  whereby  any  such 
property  shall  be  transported  at  less  than 
the  published  rates.  New  York  Cent., 
etc.,  R.  Co.  t\  U.  S.,  (1909)  212  U.  S. 
500,  29  S.  Ct.  309,  53  U.  S.  (L.  ed.)  624. 
A  railroad  company  subject  to  the  in- 
terstate commerce  laws,  which  paid  re- 
bates to  a  shipper  in  1904,  was  subject 
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to  proeecution  therefor  under  the  Elidns 
Act,  although  the  agreement  therefor  was 
made  before  the  passage  of  such  Act. 
Such  agreement  was  unlawful  uid  unen- 
forceable under  the  original  interstate 
commeree  law,  and  the  rmates  cannot  be 
said  to  have  been  "given"  within  the 
meaning  of  the  Elkins  Act  until  their 
actual  payment;  and  as  so  construed  the 
Act  as  applied  to  such  a  case  is  not  an  ex. 
post  facto  law.  U.  S.  v.  Great  Northern 
k.  €o.,   (1907)   167  Fed.  288. 

IntMt. —  In  a  prosecution  of  an  inter- 
state carrier  for  giving  a  rebate  on  an 
interstate  shipment  of  lime,  oonstitutinff 
a  departure  from  the  establi^ed  published 
raxe,  the  intent  of  the  carrier  is  of  the 
esseiMie  of  the  offense.  Atchison,  etc.,  R. 
Co.  9.  U.  S.,  (C.  C.  A.  #th  Cir.  1909) 
170  Fed.  250,  06  0.  O.  A.  446. 

Proflf.— It  is  not  necessary  that  the 
amount  of  the  redMetes  stated  in  the  counts 
of  the  indictment  be  specifically  proved, 
«a  the  precise  sums  alleged  are  not  of  the 
essence  of  the  offense.  The  general  rule 
applies  that  it  is  sufficient  if  substantial 
amounts  be  proved.  Grand  Rapids,  etc.^ 
R.  Ca  V.  U.  fi.,  (C.  C.  A.  6th  Cir.  1914) 
212  Fed,  677,  129  C.  C.  A.  113. 

A  eonriction  of  a  transportation  com- 
paay  far  granting  rebates  was  affirmed  in 
Merchants',  etc.,  Transp.  Co.  r.  U.  S., 
(C.  C.  A.  6iii  Cir.  1912)  199  Fed.  902, 
118  C.  C.  A.  232. 

IX.    Concession  ob  DisciSMiiTATiujr 

In  general — This  Act  is  not  restricted 
in  its  provisions  to  departures  from  an 
estabiished  tariff  rate,  but  is  violated  if 
any  other  advantage  is  given  to  a  shipper 
whereby  discrimination  is  practiced.  U.  S. 
V.  Vacuum  Oil  Co.,  (1907)  163  Fed.  598. 

Special  agreement  afitecting  value  of 
service. — ^An  advantage  accorded  by  special 
agreement  which  affects  the  value  of  the 
service  to  the  shipper  and  its  cost  to  \he 
carrier  should  be  published  in  the  tariffs, 
9LDd  for  %  breach  of  such  contract  relief 
will  be  denied,  because  its  allowance  wilh- 
out  such  publication  is  a  violation  of  the 
Act.  It  IS  also  illegal  because  it  is  an 
undue  advantage  in  that  it  is  not  one 
OTen  to  all  others  in  the  same  situation. 
cSiieago,  etc,  R.  Co.  v,  Kirby,  (1912)  225 
U.  S.  155,  32  S.  Ct.  648,  56  IT.  S.  (L.  ed.) 
1033,  Ann.  Cas.  1914A  501.  Bee  also  St. 
Louis,  etc.,  R.  Co.  v.  West,  (Tex.  Civ. 
App.  1913)    159  S.  W.   142. 

Payment  of  commission  to  shipper  or 
forwarder. —  In  U.  S.  v,  Lehigh  Val.  R. 
Co.,  (S.  D.  N.  Y.  1915)  222  Fed.  685,  it 
appeared  that  a  forwarder  of  freight  sent 
au  the  merchandise  he  could,  in  his  own 
name,  over  the  defendant's  road  and  that 
in  consideration  of  the  business  thus  ob- 
tained the  defendant  paid  him  a  commis< 
sion  calculated  upon  the  freight  moneys, 
at  published  tariff  rates,  received  by  the 
railroad  from  the  forwarder.  The  de- 
fendant sought  to  justify  its  custom  by 


asserting  the  right  to  pay  oommisaions 
to  those  who  brought  it  ousiness,  relyiAg 
upon  U.  S.  V.  Delaware,  etc.,  R.  Co.,  (S. 
D.  N.  Y.  1907)  162  Fed.  269,  wherein  the 
court  said:  ''The  carrier  has  a  right  to 
employ  persons  to  solicit  business,  just 
as  it  had  a  right  to  employ  clerks  and 
employees  of  all  kinds  to  do  the  business, 
and  any  payments  for  such  a  purpose 
cannot  constitute  a  rebate,  concession,  or 
discrimination  within  the  meaning  of  the 
eet."  Distinguishing  that  decision  and 
holding  that  the  payment  of  such  com- 
missions was  a  concession  in  vio^tion  of 
the  Act,  the  court  said :  ''  I  do  not 
think  that  the  situation  is  brought  with- 
in ^s  decision  when  a  shipper  is  em- 
ployed, and  the  amount  of  his  wage  or 
the  value  of  his  services  is  regulated  or 
gauged  by  the  freight  value  oi  his  ship- 
ments. The  result  mav  be  perfeotlv  nor- 
mal (though  the  metnod  is  capable  of 
great  abuse) ;  but  said  result  in  mv  judg- 
ment is  illegal  because  of  the  bald  fact 
that,  when  uie  dealings  between  Bheldon 
k  Co.  and  the  railroad  are  ended^  Sheldon 
has  finally  paid  less  for  the  transporta^ 
tion  of  goods  in  which  he  had  a  special 
property,  and  as  to  which  he  was  a  ship- 
per, than  did  other  persons  not  engaged 
in  the  forwarding  business.  It  is  obvious, 
also,  that  if  the  real  owner  of  the  goods 
preferred  to  send  over  some  railroad  other 
than  the  Lehigh  Valley,  Sheldon  &  Co.  as 
forwarders  would  be  obliged  to  acquiesce 
in  their  customer's  desire,  and  would  get 
no  commissions  upon  goods  so  forwarded. 
I  am  quite  willing  to  admit  thajt  in  this 
particular  instance  (as  is  elaborately  set 
forth  in  the  answer)  there  is  nothing 
wrong,  dishonest,  or  immoral  in  the  trans- 
actions complained  of;  but  they  seem  to 
me  to  be  against  the  letter  of  the  law,  and 
I  am  furtner  of  the  opinion  that  such 
letter  must  be  strictly  enforced  in  order 
to  preserve  equality  among  shippers,  for 
the  abuse  of  granting  commissions  to  any 
lapge  shipper  is  so  patent  and  so  ancient 
as  not  to  require  further  comment." 

Charging  less  than  filed  rates. —  In  a 
prosecution  against  certain  interstate  car- 
riers for  shipping  certain  freight '  at  a 
ten  cent  rate  when  the  published  and 
filed  rate  was  fifteen  cents  per  hundred 
weight,  evidence  that  the  ten  cent  rate 
had  been  published  by  defendant's  con- 
nections, and  sent  ''broadcast,"  though 
not  filed,  was  held  to  be  inadmissible  as 
a  matter  of  defense,  since  the  charging 
of  a  rate  less  than  the  filed  rates  consti- 
tutes a  concession  to  the  shipper,  in 
violation  of  the  Act,  as  a  matter  of  law. 
U.  S.  V,  Merchants',  etc.,  Transp.  Co., 
(1911)   187  Fed.  363. 

Release  of  damage  claims.— A  contract 
between  a  sliipper  and  a  carrier  relating 
to  the  transportation  of  hogs  which  re- 
quired the  shipper  to  release  *'  all  causes 
of  action  for  damages  that  may  have 
accrued  to  him  by  any  written  or  verbal 
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contract  prior  to  the  execution  thereof 
effects  a  discrimination  which  is  forbid- 
den bv  this  section.  Stewart  v,  Chicago, 
etc.,  R.  Co.,  (1915)  172  la.  313,  161  N. 
W.  486. 

A  shipper,  having  a  money  demand 
against  an  interstate  carrier  for  damages, 
cannot  offset  the  amount  of  a  freight  bill 
which  he  owes  the  carrier  upon  a  ship- 
ment of  merchandise.  The  two  transac- 
tions have  no  relation  one  to  the  other 
and  the  public  policy  evinced  by  the  acts 
of  Congress  relatinff  to  interstate  com- 
merce requires  the  denial  of  the  right  to 
set-off  in  such  cases,  leaving  the  ship- 
pers an  independent  action  to  enforce  any 
rights  that  belong  to  them.  Illinois  Cent., 
etc.,  R.  Co.  V.  Hooper,  (S.  D.  la.  1916) 
233  Fed.  135;  Chicago,  etc.,  R.  Co.  v. 
William  S.  Stein  Co.,  (D.  C.  Neb.  1916) 
233  Fed.  716. 

Free  storage. —  A  special  contract 
whereby  the  carrier  agrees  to  furnish  to 
one  of  its  shippers  free  storage  for  his 
goods  for  an  indefinite  period,  depend- 
ent upon  the  plaintiff's  convenience  in 
removmg  the  goods  from  the  defend- 
ant's warehouse,  is  in  violation  of  this 
section.  Central  of  Georgia  R.  Co.  v, 
Patterson,  (1912)  6  Ala.  App.  494,  60 
So.  466,  wherein  the  court  said :  "  Grant- 
ing a  special  storage  privilege  as  part  of 
the  service  covered  by  the  rate  diarged 
for  carriage  may  be  a  matter  of  consider- 
able consequence  to  the  shipper,  and  to 
the  extent  of  its  value  each  such  privilege 
lessens  the  aggregate  compensation  paid 
by  the  shipper  to  the  carrier  for  transpor- 
tation And  terminal  services." 

Expediting  shipment. — A  common  car- 
rier engaged  in  interstate  commerce  has 
no  right  to  grant  special  favors  to  any- 
body. To  agree  with  a  particular  shipper 
to  expedite  a  shipment  at  regular  rates, 
even  where  no  rate  has  been  established  for 
special  expediting,  is  a  discrimination,  and 
as  such  a  violation  of  the  Elk  ins  Act.  A 
carrier  cannot  legally  contract  with  a  par- 
ticular shipper  for  an  unusual  service  un- 
less he  make  and  publish  a  rate  for  such 
service  equally  open  to  all.  Discrimina- 
tion is  forbidden.  Chicago,  etc.,  R.  Co.  r. 
Kirby,  (1912)  225  U.  S.  155,  32  S.  Ct. 
648,  66  U.  S.  (L.  ed.)  1033.  Ann.  Cas. 
1914A  601 ;  Clegg  v,  St.  Louis,  etc.,  R.  Co., 
(C.  C.  A.  8th  Cir.  1913)  203  Fed.  971,  122 
C.  C.  A.  273;  Johnson  v.  New  York,  etc., 
R.  Co.  (1913)  111  Me.  263,  88  Atl.  988. 

An  undertaking  to  carry  one  shipper's 
cattle  by  special  train  at  the  same  rate  or 
tariff  exacted  from  another  routed  on 
schedule  time  would  be  violative  of  this 
section.  Siemonsma  v.  Chicago,  etc.,  R. 
Co.,  (1913)   168  la.  483,  139  N.  W.  1077. 

Extension  of  credit  to  shipper. — ^A  car- 
rier practices  discrimination  in  respect  to 
transportation,  as  forbidden  by  this  sec- 
tion, when  it  extends  credit  to  a  shipper 
who  is  to  prepay  his  freight,  while  prompt 


cash  payments  are  demanded  and  col- 
lected from  other  shippers.  Such  conduct 
amounts  to  panting  a  concession  whereby 
advantage  is  ^Yta  and  discrimination 
praeticed.  It  is  not  necessary  that  the 
others  should  have  known  of  the  partiality 
and  should  have  draianded  equal  treat- 
ment. Such  concessions  are  not  made 
generally  known.  Hodcing  Val.  R.  Co.  v. 
U.  S.,  (C.  C.  A.  6th  Cir.  1914)  210  Fed. 
735,  127  C.  C.  A.  286. 

Undenralujition. —  When  the  carrier 
graduates  its  rates  by  value  and  has  filed 
its  tariffs  riiowing  two  rates  applicable  to 
a  particular  commodity  or  class  of  arti- 
cles, based  upon  a  difference  in  valuation, 
the  shipper  must  take  notice,  for  the  valu- 
ation automatically  determines  whidi  c^ 
the  rates  is  the  lawful  rate.  If  he  know- 
ingly ^declares  an  undervaluation  for  the 
purpose  of  obtaining  the  lower  of  two 
published  rates,  he  thereby  obtains  an 
advantage  and  causes  a  discrimination 
forbidden  and  made  unlawful  by  the  first 
section  of  this  Act.  Missouri,  etc,  R. 
Co.  V,  Harriman,  (1913)  227  U.  S.  667, 
33  S.  Ct.  397,  67  U.  S.  (L.  ed.)  690. 

J>emiirrage. — ^A  failure  to  observe  tariffs 
relating  to  demurrage  constitutes  a  mis- 
demeanor. Lehigh  val.  R.  Co.  v.  U.  S., 
(C.  C.  A.  3d  Cir.  1911)  188  Fed.  879,  110 
C.  C.  A.  613. 

Prerequisite  to  prosecution  for  dis- 
crimination.—  In  Hocking  Val.  R.  Co.  v. 
U.  S.,  (C.  C.  A.  6th  Cir.  1914)  210  Fed. 
735,  127  C.  0.  A.  286,  it  was  held  not  to 
be  necessary  that  regulations  and  orders 
should  be  made  by  the  Interstate  Com- 
merce Commission  and  disobeyed  by  the 
shipper,  before  there  could  be  a  prosecu- 
tion for  abuses  in  extending  credit.  Ex- 
plaining the  case  of  U.  S.  v.  Pacific,  etc, 
R.,  etc.,  Co.,  (1913)  228  U.  S.  87,  33  S. 
Ct.  443,  67  U.  S.  (L.  ed.)  742,  the  court 
in  determining  this  point  said:  "There 
is  language  in  this  decision  of  the  Su- 
preme Court  which,  standing  alone,  might 
imply  that  a  prosecution  under  the  Elkins 
Act  for  discrimination  will  not  lie  until 
after  the  Interstate  Commerce  Commission 
has  acted;  but  we  do  not  think  the  opin- 
ion intends  to  lay  down  a  general  rule  to 
that  effect.  The  record  in  Qi&t  case  shows 
that  the  only  discrimination  charged  con- 
sisted in  the  refusal  to  establish  a 
through  route  and  rate  by  way  of  one 
connecting  carrier  while  this  advantage 
was  given  to  another  connecting  carrier. 
Another  section  of  the  act  expressly  com- 
mits to  the  discretion  of  the  Interstate 
Commerce  Commission  to  determine  when 
through  routes  and  rates  should  be  estab- 
lished; and  to  hold  that,  in  such  case,  the 
order  of  the  Commission  must  precede  a 
criminal  prosecution  is  wholly  in  keeping 
with  the  analogous  holdings  regarding 
civil  actions.  Texas,  etc.,  R.  Co.  v.  Abi- 
lene Cotton  Oil  Co.,  [1907]  204  U.  S.  426, 
27  S.  Ct.  350,  61  U.  S.  (L.  ed.)  653,  9 
Ann.  Cas.   1075;  Robinson  r.  Baltimore, 
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etc.,  R.  Co.,  [1912]  222  U.  S.  606,  32  S.  Ct. 
114,  66  U.  S.  (L.  ed.)  288;  Pennsylyania 
R.  Go.  V,  International  Goal  Min.  Co., 
[1913]  230  U.  S.  184,  196,  197,  33  S.  Gt. 
893,  67  U.  S.  (L.  ed.)  1446,  Ann.  Caa. 
1916A  315;  Mitchell  Coal,  etc,  Co.  n 
Pennaylvania  R.  Co.,  [1913]  230  U.  S.  247, 
267,  33  S.  Ct.  916,  67  U.  S.  (L.  ed.)  1472. 
The  principle  of  theae  cases  seems  to  be 
that,  when  the  practice  involved  ia  for- 
bidden by  the  very  words  of  the  law,  the 
appropriate  action  may  be  predicated  on 
the  practice,  but  that  either  where  other 
sections  of  the  act  indicate  or  where  the 
uncertain  character  of  the  prohibition  re- 
quires definitive  action  by  the  Commis- 
sion, then  such  action  is  a  prerequisite." 

X.  YvmjE 

By  the  amendment  of  1906  the  Act  to 
regulate  commerce  was  strengthened  by 
the  provisions  making  it  unla^ul  for  any 
carrier  which  has  not  filed  its  rates  to 
transport  passengers  or  property  in  inter- 
state commerce,  and  by  audition  of  the 
p^alty  of  imprisonment  for  individuals. 
Only  by  virtue  of  the  present  enactment 
can  a  prosecution  against  a  carrier  for 
transporting  goods  without  first  having; 
filed  its  schedule  of  rates  be  maintaine£ 
Heretofore  the  Act  made  failure  to  file 
rates  with  the  commission  at  Washington 
an  offense,  but  did  not  provide  that  trans* 
portation  without  filing  rates  should  also 
be  an  offense.  Under  the  old  law,  there- 
fore, it  was  decided  that  the  prosecution 
for  failure  to  file  could  be  brought  only 
in  the  District  of  Columbia,  where  the 
office  of  the  commission  is  situated.  By 
the  amendment,  however,  the  prosecution 
for  transportation  when  rates  have  not 
been  filed  may  be  brought  in  any  district 
through  whidQ  the  transportation  passes. 
New  York  Cent.,  etc.,  R.  Co.  v.  U.  S., 
(O.  C.  A.  2d  Cir.  1908)  166  Fed.  267,  92 
C.  C.  A.  331 ;  U.  S.  V.  Illinois  Terminal  R. 
Co.,  (S.  D.  111.  1909)  168  Fed.  646.  See 
also  U.  S.  1?.  Lombardo,  (W.  D.  Wash. 
1915)   228  Fed.  980. 

XI.  Iin)icTinBifT 

In  general. — An  indictment  under  this 
section  is  to  be  construed  fortius  contra 
proferentem.  The  language  must  necessa^ 
rily  import  the  offense  charged,  and,  if  sus- 
ceptible of  a  different  interpretation,  it  ia 
bad.  Every  fact  necessary  to  constitute 
the  crime  must  be  directly  and  positively 
alleged,  and  nothing  can  be  charged  by  im- 

Slication  or  intendment.     U.  S.  v.  Phila- 
elphia,  etc.,  R.  Co.,  (E.  D.  Pa.  1916)  232 
Fed.  958. 

It  is  sufficient  if  the  indictment  charges 
the  essential  elements  of  the  offense  with 
Buoh  particularity  as  fairly  to  inform  the 
defendant  of  what  it  must  meet,  and  in 
the  event  of  conviction  or  acquittal  to  en- 
able it  to  plead  the  indictment  in  bar  of 
an^  subsequent  prosecution  for  the  same 
offense.     Grand   Rapids,  etc.,   R.    Co.   t. 


U.  S.,  (C.  C.  A.  6th  Cir.  1914)  212  Fed. 
677,  129  C.  C.  A.  113. 

Joinder  of  defendants. —  Both  the  corpo- 
ration and  its  agents  may  be  joined  in  an 
indictment  for  violating  the  provisions  of 
this  Act.  New  York  Cent.,  etc.,  R.  Co.  v. 
U.  S.,  (1909)  212  U.  S.  481,  29  S.  Ct 
304,  63  U.  S.  (L.  ed.)  613. 

Naming  agents. —  It  is  not  essential  that 
an  indictment  against  a  carrier  under  this 
Act  should  name  or  describe  the  agent 
or  agents  through  whom  an  allied  illegal 
act  was  done.  The  insertion  of  the  word 
"knowingly''  in  the  statute  does  not  en- 
title a  defendant  to  be  informed,  in  the 
indictment,  of  the  name  or  description  of 
the  agent  or  agents  whose  knowledge  the 
defendant  is  to  be  charged  with,  since  hav- 
ing been  informed  of  aU  the  essential  facts 
it  is  within  the  defendant's  power  to 
ascertain  from  its  own  agents  which  of 
them,  if  any,  committed  the  unlawful  acts. 
U.  S.  V.  Erie  R.  Co.,  (D.  C.  N.  J.  1916) 
222  Fed.  444. 

Kjiowingly. —  The  insertion  of  the  word 
"knowingly"  in  the  above  provision  in 
the  clause  making  the  offering,  etc.,  of  re- 
bates a  misdemeanor,  does  not  make  it 
necessary  that  indictments  subsequentlv 
found  for  violations  of  the  Act  of  Feb.  19, 
1903,  which  took  place  prior  to  the  enact- 
ment of  the  present  provision,  should  al- 
lege the  violations  to  have  been  "know- 
ingly "  committed.  U.  S.  9.  Delaware,  etc., 
R.  Co.,  (1907)  162  Fed.  269. 

Duplicity. —  Under  the  provision  of  this 
Act,  making  it  an  offense  lor  an  interstate 
carrier  to  'offer,  grant,  or  give"  rebates, 
where  the  transaction  is  completed,  the 
substantive  offense  is  the  payment  and 
receipt  of  the  rebate;  and  an  indictment 
therefor  is  not  bad  for  duplicity  because 
it  also  avers  the  offer  or  agreement  pur- 
suant to  which  the  payment  was  made. 
U.  S.  V,  Great  Northern  R.  Co.,  (1907) 
157  Fed.  288. 

An  indictment  under  this  section  alleg- 
ing that  the  defendant  offered,  granted, 
and  gave  a  rebate,  is  not  duplicitous,  but 
charges  but  one  offense.  U.  S.  v,  Dela- 
ware, etc.,  R  Co.,  (1907)  162  Fed.  269. 

Concession. —  In  Atchison,  etc.,  R.  Co.  v, 
U.  S.,  (C.  C.  A.  9th  Cir.  1909)  170  Fed. 
260,  95  C.  C.  A.  446,  it  was  held  that  an 
indictment  alleging  that  the  established 
and  published  rate  per  car  for  bulk  lime 
between  two  points  was  seventy  dollars 
per  car  of  40,000  pounds  minimum,  and 
that  the  defendant  charged  and  received 
for  a  specified  car  the  sum  of  $64.75,  and 
no  more,  sufflcientlv  charged  that  de- 
fendant granted  a  "concession"  prohib- 
ited by  the  statute,  though  the  counts  did 
not  use  the  word  "  concession  "  to  describe 
the  alleged  rebate. 

Rebating  by  devise. — ^An  allegation  in 
an  indictment,  which  charged  the  payment 
of  a  refund,  which  was  a  rebate  on 
freights,  where  it  appeared  that  the  pay- 
ment was  made  to  tne  shipper  by  a  cor- 
poration which  held  a  majority  of  the 
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stock  of  the  two  carriers,  when  coupled 
with  the  further  allegation  that  such  pay- 
ment was  knowingly  made  by  these  car- 
riers as  a  rebate,  was  a  sufficient  allega- 
tion of  rebating  bv  a  devise.  And  such 
allegation  inToTved  and  necessarily  pre- 
sented, among  others,  the  question  of  fact 
whether  the  corporation  making  the  pay- 
ment was  actinff  for  the  two  carriers. 
U.  S.  p.  Cleveland,  etc.,  R.  Co.,  (N.  D.  Ifl. 

1915)  234  Fed.  178. 

ITitlawfiil  .eztenaiOB  of  priviletes. — An 
indictment  attempting  to  charge  an  un- 
lawful extension  of  privileges  not  specified 
in  the  tariffs  filed  which  fails  to  allege 
that  tariffs  were  filed ;  what  special  privi- 
leges or  facilities  were  given;  what  the 
special  arrangement  as  to  rates  consisted 
of;  what  connection  such  arrangement 
had  with  transportation  in  interstate  com- 
merce, or  the  time  when  the  practices 
were  allied  to  be  carried  on,  is  void  for 
uncertainty  and  particularity.  U.  S.  v. 
Philadelphia,  etc.,  R.  Co.,  (E.  D.  Pa.  191(J) 
232  Fed.  946. 

XII.  TUAL 

Questions  for  jury. —  On  tbe  trial  of  la- 
dictments  against  a  railroad  company  for 
granting  concessions  to  a  shipper  in  re- 
spect to  interstate  shipments  m  violation 
Of  this  section  and  for  failing  to  observe 
its  published  tariff  rates  with  regard  to 
demurrage  charges,  the  questions  whether 
defendant  had  made  a  settlement  with 
the  shipper  as  to  such  demurrage,  and 
whether,  if  so,  the  cancellation  of  the 
charges  was  a  valid  settlement  of  a  dis- 
puted claim  or  for  the  purpose  of  making 
a  concession  in  violation  of  the  law,  were 
held  to  be  questions  of  fact  for  the  jury. 
Philadelphia,    etc.,   R.    Co.,    (E.    D.    Pa.^ 

1916)  232  Fed.  946. 

Admissibility  of  evidence. — Where,  in  a 
prosecution  against  a  carrier  far  aUeged 
rebating  on  shipments  of  bulk  lime,  it 


was  shown  that  the  regular  puUished  rata 
was  $3.50  per  ton,  40,000  pounds  mini- 
mum, that  the  value  of  ine  lime  was 
$3.50  a  ton  at  the  point  of  shipment,  and 
that  the  carrier  had  accepted  in  settle- 
ment sums  varying  from  35  cents  to 
$14.35  per  car  less  than  such  established 
rate,  it  was  held  that  evid^ice  that 
the  shipper  had  claimed  that  each  of  the 
cars  haa  been  loaded  with  at  least  1^ 
minimum  amount,  but  that  various 
amounts  had  been  lost  in  transit,  and 
that  the  carrier  had  not  exacted  freigfat 
on  the  amount  so  lost,  was  admissible  as 
showing  absence  of  the  carrier's  intent  to 
grant  a  concession  from  the  established 
freight  rate.  Atchison,  etc.,  R.  Co.  v. 
U.  S.,  (C.  C.  A.  9th  Cir.  1909)  170  "Fed. 
250,  96  C.  C.  A.  446. 

y«rianoe.— A  tariff  sheet  diowini;  an 
established  and  published  rate  on  bulk 
lime  between  two  points  of  $3.50  per  ton 
in  carload  lots  of  not  less  than  40,000 
pounds  was  hrid  not  to  sustain  an  indiet- 
ment  against  the  carrier  for  granting  a 
concession  alleging  that  the  establiabed 
rate  was  $70  a  car  of  40,000  po«nds  mini* 
mum.  Atchison,  etc.,  R.  Co.  v.  U.  S., 
(CCA.  »th  Cir.  1909)  170  Fed.  250,  95 
C  C  A.  446. 

An  indictment  against  a  railroad  com- 
pany containing  a  number  of  counts,  each 
charging  the  granting  of  a  concession  by 
defendant  to  a  shipper  in  violation  of  this 
section,  by  failing  to  collect  a  demurrage 
charge  fixed  by  its  published  sahedule  of 
rates  on  a  sing^  carload  shipment,  was 
held  to  be  supported  as  to  any  one  count 
by  proof  that  at  a  single  settlement  b^ 
tween  defendant  and  the  shipper  after  all 
the  shipments  charged  had  been  made  de- 
fendant made  a  concession  eoual  to  the 

demurrage  chargw  <>»  •^^^^  ™  ,S?S?: 
U.  S.  t?.  Philadelphia,  etc,  R.  Co.,  (1910> 

184  Fed.  543. 


[Sbc.  1  continued.  [B]  Liabflity  for  Acts  of  Agents,  etc.— departuro 
from  pubtished  rates  —  penalty.]  In  construing  and  enforcing  the  provi- 
sions of  this  section,  the  act,  omission,  or  failure  of  any  officer,  agent,  or 
other  person  acting  for  or  employed  by  any  common  carrier,  or  shipper,  act- 
ing within  the  scope  of  his  employment,  shall  in  every  case  be  also  deemed  to 
be  the  act,  omission,  or  failure  of  such  carrier  or  shipper  as  well  as  that  of  th^ 
person.  Whenever  any  carrier  files  with  the  Interstate  Commerce  Commis- 
sion or  publishes  a  particular  rate  under  the  provisions  of  the  Act  to  regu- 
late commerce  or  Acts  amendatory  thereof,  or  participates  in  any  rates  so 
filed  or  published,  that  rate  as  against  such  carrier,  its  officers  or  age&ts, 
in  any  prosecution  begun  under  this  Act  shall  be  conclusively  deemed  to  be 
the  legal  rate,  and  any  departure  from  such  rate,  or  any  oflfcr  to  depart 
therefrom;  shall  be  deemed  to  be  an  offense  under  this  section  of  this  Act. 
[32  St  at.  L.  847,  as  emended  ly  34  Stat.  L.  588.] 

This  paragraph  is  here  given  as  amended  by  the  Act  of  June  29,  1906,  oh.  3691,  |  St. 
See  the  notes  to  the  following  paragraph  of  the  text. 
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la  geaerai — This  statute  ia  not  neces- 
sarily limited  only  to  relations,  agencies 
or  employment  or  of  delegated  auuiority 
between  carriers  and  others,  individual  or 
corporate,  which  have  &  formal  or  express 
contractual  basia.  The  statute  directs 
that,  in  construing  and  enforcing  its  pro- 
visions, the  act,  omission  or  failure  of  any 
officer,  acent  or  other  person  acting  for  or 
employed  by  anv  common  carrier  or  ship- 
per, acting  within  the  scope  of  his  em- 
ployment, shall  be  deemed  to  be  the  act 
of  such  common  carrier  as  well  as  of  the 
person.  This  may  have  the  effect  of  de- 
nning the  limitations  of  imputed  respon- 
sibility. That  is  to  say,  the  law  does  not 
contemplate  that  such  responsibility  arises 
always  from  the  mere  fact  of  any  agency, 
no  matter  what  its  scope  may  be.  For 
example,  if  a  locomotive  engineer  or  con- 
ductor should  pa^  to  a  shipper  a  refund 
in  respect  of  a  snipment,  the  law  might 
not  impute  his  act  to  the  corporation,  as 
it  would  if  the  payment  were  made  by  a 
traffic  manager  or  a  freight  solicitor.  But 
under  the  law,  averment  and  proof  would 
be  permissible  to  show  that  he  in  fact 
acted  for  his  carrier  principal.  It  is  clear 
that  certain  agents  or  employees  of  a  car- 
rier have  duties  within  whose  scope  the 
payment  of  rebates,  if  lawful,  would  natu- 
rally fan.    The  section  intends  that  the 


acts  of  such  agents,  when  done,  shall,  as 
matter  of  law,  be  deemed  to  be  the  act  of 
the  carrier,  and  to  dispense  with  further 
proof.  But  the  Act  does  not  and  cannot 
mtend  that  instances  where  the  relation 
was  constituted  for  no  other  purpose  and 
with  no  wider  scope  than  the  commission 
of  the  particular  act  complained  of  should 
be  beyond  reach.  In  such  cases,  natu- 
rally, the  indictment  must  contain  either* 
the  appropriate  general  averment,  or  facts 
from  which  the  inference  may  be  drawn. 
U.  S.  V,  Cleveland,  etc.,  E.  Co.,  (N.  D.  111. 
IMS)  234  Fed.  178. 

Liability  of  carrier  not  pnblislEins  or 
filing  schedule. —  A  carrier  that  gives  re- 
bates from  a  joint  rate  on  file  with  the 
Interstate  Commerce  Commission  may,  al- 
though it  did  not  itself  publish  and  file 
the  rate,  be  convicted  or  violating  this 
Act,  which,  inter  alia,  provides  that  the 
published  rate  shall  be  conclusively 
deemed,  in  any  prosecution  under  the 
Act,  to  be  the  legal  rate  as  against  the 
carrier  filing  the  same  or  partieipatinff 
"  in  any  rates  so  filed  or  published,** 
and  that  any  departure  from  such  rater 
shall  be  deemed  to  be  an  offense  under 
the  Act.  U.  S.  V,  JTew  York  Cent,  etc., 
R.  Co.,  (1909)  212  U.  S.  614,  29  S.  Ct. 
313,  53  tJ.  S.   (li.  ed,)f  681. 


[Sec.  1  continued,  [0]  Receipt  of  rebate  by  shipiper  —  penalty — recoTi 
eiy  by  dvil  aetion.}  Any  person,  corporation,  or  eompany  who  shall  deliver 
property  for  interstate  transportation  to  any  common  carrier,  subject  to  the 
provisions  of  this  Act,  or  for  whom  as  consignor  or  consignee,  any  such 
carrier  shall  transport  property  from  one  State,  Territory,  or  the  District  of 
Columbia,  to  any  other  State,  Territory,  or  the  District  of  Columbia,  or  for- 
eign country,  who  shall  knowingly  by  employee,  agent,  offieer,  or  otherwise, 
directly  or  indirectly,  by  or  through  any  means  or  device  whatsoever,  receive 
or  accept  from  sueh  common  carrier  any  sum  of  money  or  any  other  valu- 
able consideration  as  a  rebate  or  offset  against  the  regular  charges  for  trans- 
portation of  sueh  property,  as  fixed  by  the  schedules  of  rates  provided  for 
in  this  Act,  shall  in  addition  to  any  penalty  provided  by  this  Act  forfeit 
to  the  United  States  a  sum  of  money  three  times  the  amount  of  money  so 
received  or  accepted,  and  three  times  the  value  of  any  other  eonsideration 
so  received  or  accepted,  to  be  ascertained  by  the  trial  court;  and  the  Attor- 
ney-Gkneral  of  the  United  States  ie  authorized  and  directed,  whenever  he 
has  reasonable  grounds  to  believe  that  any  such  person,  corporation,  or  com- 
pany has  knowingly  received  or  accepted  from  any  such  common  carrier  any 
sum  of  money  or  other  valuable  consideration  as  a  rebate  or  offset  as  af  ore- 
saidy  to  institute  in  any  court  of  the  United  States  of  competent  jurisdic- 
tion, a  civil  action  to  collect  the  said  sum  or  sums  so  forfeited  as  aforesaid ; 
and  in  the  trial  of  said  action  all  such  rebates  or  other  eensiderationa  so 
received  or'  accepted  for  a  period  of  six  years  prior  to  the  conunencement 
of  the  action,  may  be  included  therein,  and  the  amount  recovered  shall  be 
three  times  the  total  amount  of  money,  or  three  times  the  total  value  of  such 
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consideration,  so  received  or  accepted,  or  both,  as  the  ease  may  be.     [32 
Stat.  L.  818,  as  amended  by  34  Stat.  L.  583.] 

The  loregoiiig  p«r«grmpliB  [A],  [B],  and  [C]  oonstitiite  the  first  section  of  the  Elkins 
Act  or  the  Intent«te  Commeroe  Act  of  1903.  It  was  amended  to  read  as  here  giyen 
bj  the  Uepbum  Ad  of  June  29,  1900,  eh.  3591,  i  2  (see  sections  9  and  10  of  said 
Act,  imfra,  p.  568). 

As  originallj   enacted  this   section   was   as   follows:     "That   anything   done   or 
omitted  to  be  done  by  a  eorpormtion  common  carrier,  sabject  to  the  Act  to  regulate 
commerce  and  the  Acts  amendatory  thereof  which,  if  done  or  omitted  to  be  done 
by  any  director  or  oflker  thereof,  or  an^  receirer,  tnutee,  lessee,  agent,  or  person 
acting  for  or  employed  by  such  corporatioB,  would  constitute  a  misdemeanor  under 
said  Acts  or  under  this  Act  shall  also  be  hdd  to  be  a  misdemeanor  committed  by 
CBch  corporation,  and  upon  conTiction  thereof  it  shall  be  subject  to  like  penalties 
as  are  prescribed  in  said  Acts  or  by  this  Act  with  reforence  to  such  persons  except 
as  such  penalties  are  herein  changed.     The  willful  failure  upon  the  part  of   any 
carrier  sabject  to  said  Acts  to  file  and  publish  the  tariffs  or  rates  and  charges  as 
rsfuired  by  said  Acts  or  strictly  to  obs^re  such  tariffs  until  changed  according  to 
law.  shall  be  a  misdemeanor,  and  upon  conriction  thereof  the  eorporation  offending 
shall  he  snbject  to  a  fine  not  less  than  one  thousand  dollars  nor  more  than  twenty 
thonssnd  doUars  for  each  offense;  snd  it  shall  be  unlawful  for  any  person,  persons, 
or  corporation  to  offer,  grant,  or  give  or  to  solicit,  accept,  or  receiye  any  rebate,  con- 
Wisinn,  or  discrimiaatioB  in  reelect  of  the  transportation  of  any  property  in  inter- 
stale  or  foreign  commeroe  by  any  common  carrier  subject  to  said  Act  to  r^ulate 
eassmcffce  and  the  Acts  smendatory  thereto  whercbT  any  sudi  property  shall  by  any 
device  whatever  be  transported  at  a  less  rate  than  that  named  in  the  tariffs  published 
and  filed  by  such  carrier,  as  is  required  by  said  Act  to  regulate  commerce  and  the 
Acts  asMwiatory  thin  to,  or  wherel^  any  other  adTsntage  is  given  or  discrimination 
is  practiced.    Every  person  or  corporation  who  shall  auer,  grant,  or  give  or  solicit, 
accept  or  receive  any  such  rebates,  conffssions,  or  discrimination  shall  be  deemed 
gnilty  of  a  misdemeanor,  and  on  conyictian  thereof  shall  be  punished  by  a  fine  of 
not  iess  than  one  thonsand  dollars  nor  ssore  than  twenty  thooaand  dollars.       In  all 
eonvidioBs  occurring  after  the  passage  of  this  Act  for  offcnsfs  under  said  Acts  to 
iif^nlati   ceamneffee.  whether  eommitted  before  or  after  the  passaae  of  this  Act,  or 
for  offenses  sndcr  this  sectioii,  no  penalty  shall  be  imposed  on  the  convicted  party 
other  than  the  fine  prtsciibed  bv  law,  imprisnnim  at  aheievei  now  prescribed  as  part 
of  the  penalty  bcng  ketcby  a'boltsnwt,     Svery  violation   of   this  section   shall    be 
prvsecwtcd  in  any  court  of  the  United  States  having  jurisdiction  of  crimes  within 
the  district  in  which  such  violatkm  was  comssitted  or  through  which  the  transporta- 
tion may  ksTe  been  cowtncted ;  and  whenefer  the  offense  is  begun  in  one  juriadiction 
and  coBsplcted  in  another  it  may  be  dealt  with,  inq[uired  c^  tried,  determined,  and 
punished   in  either   jurisdiction   in  the   same   manner   as   if  the  offense   had    been 
actually  and  wholly  comnutted  therein.     In  umsiiuing  and  cnforciag  the  provisions 
of  this  section  the  act«  omission,  or  laihm  of  say  ofieer,  sgcnt,  or  other   person 
acting  for  or  cmpI«^Ted  by  any  conunon  carrier  acting  within  the  scope  of  his  employ- 
ment shall  in  ev^ny  case  he  slso  deemed  to  be  the  act,  emission,  or  failure  of  such 
carrier  as  well  as  thai  of  the  penon.    Whiniiii  any  cnirier  files  with  the  Interstate 
Cosuserrc  Commissicsi  or  pohlishca  a  particiilar  rate  nndcr  the  provisions   of   the 
Act  to  regulate  ciaumene  or  Acts  amendatorv  thereto,  or  participates  in  any  rates 
so  filed  or  published,  that  rate  as  against  sn^  cnrxicr,  its  oficcrs,  or  sgents  in  any 
praaccntioa  begun  under  this  Act  shall  be  ccnclusiTclT  dtisatd  to  be  the  legal  rate, 
and  aav  d^mrture  fr\?m  soch  rate,  or  anr  offer  to  depart  therefrom,  shall  be  deemed 
to  ha  sin  offense  under  this  secoon  of  thm  AcC*    (33  SfL  L.  8^7.] 


XoTXs  ox  FiaiflaiFH  [C]  sublet  to  the  Act  r^gulsting  interstate 

I.  In  e««xL  5#»X  commerce  and  Acts  amendatory  thereof. 


n"  IVr^si^  liabic,  dSl.  T^^-""  v"-"^  ""^  F«l«*y  »^b»  by  any 

HI.  Re^Aie.  5^:.  devK«  wha:«w.  he  transported  at  a  less 


IV   L\c  v^-  e*'  cr  .«*'«*^-i«Atk^  Btt.       "^^  ^^^  *^^^  nsased  in  the  tariffs  pub- 
v.  Invi'v-i«-.t*  ^^^  -~— »  li$h<d  and  akd  by  the  earner,  ss  required 


.^-r'  ^^  '.  **~.  .\  "  by  the  Act  to  iifjislati  eoounerce  and  Acts 

\  1.  xriA^  «^  sai,Mid*:orT  thmof.  or  whereby  any  ad 


Y   Y     ^  vaa:a^  i$  gii^en  or  discrimination  prsc- 

L  Is  Gi:!tmix  ^..j^     B^  aliic^  snch  practices  upon 

It  is  E5*3e  a  =L:>i5ec<*&-r  for  any  pcf^      ih*'  r*ri  of  cvKsignots  of  freight  to  be 


*:a  to  ocft*r.   rr^iz.^  cr   ^-.ty.   or   scli.-:««      m*.  v«>d  by  a  eanicr  from  one  state  into 
A^vxjr-.  jr  r^>:-v*^  ^rr  re.M:e.  v-\c,*rsi;  a       a^chjer  are  made  aenaL  that  fact  will  not 


T  ^.?*.'rizi-.T.t:::a  3.  r<^r«?c^  :c  lie  tr^Li-*-  rr\?T«:t  a  <vmsx9or  from  recovering  dam- 
>.c<:A;:*.a.  cc  azr  er  cvrir  is.  ir.vr<A:«  :r  «.s!<i*^  en  the  ccan^Mn-law  liability  of  the 
:-r-4ia  •xcsdr.e  :t  4:it  .■*><:— ..&  .Arr.Tr       .a.rr:<r  fcr  k«ai  of  freight  resultmg  from 
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a  violation  of  its  duties  as  a  carrier. 
Adams  Express  Co.  v.  Chamberlain-John- 
son-Du  Bose  Co.,  (1912)  138  Ga.  456,  75 
S.  E.  601. 

n.  Person  Liable 

Liability  of  stockholder.— The  fact  alone 
that  a  person  is  a  stockholder  in  a  corpo- 
ration which  has  accepted  rebates  in  vio- 
lation of  law  does  not  render  him  subject 
to  the  penalty  imposed  by  the  statute 
therefor.  U.  S.  v.  Wood,  (1906)  146  Fed. 
405. 

Rebates  received  by  consisnee. — ^A  con- 
signee, no  less  than  the  consignor,  is 
chargeable  with  a  violation  of  t^is  section 
by  receiving  rebates  or  concessions  from 
the  published  tariffs  of  an  interstate  car- 
rier through  the  cancellation  of  terminal 
charges  at  the  point  of  destination  which 
form  a  part  of  the  tariffs  as  so  published. 
U.  S.  r.  Standard  Oil  Co.,  (1907)  148  Fed. 
719. 

IIL  Bebate 

In  general.—  For  authorities  relating  to 

the  liability  of  a  common  carrier  or  its 

officers  for  giving  rebates  see  notes  under 

paragraph  [A]  of  this  section,  infra,  p. 
564.  >      i     >  1- 

ElCfments  of  offense. —  To  warrant  a  con- 
viction of  a  shipper  for  receiving  rebates 
in  violation  of  this  section,  the  fact  of  the 
payment  of  such  rebate  by  or  on  behalf  of 
the  carrier,  and  its  receipts  by  or  on  behalf 
of  defendant,  must  be  proved,  and  each 
payment  constitutes  but  one  offense,  al- 
though it  may  cover  more  than  one  ship- 
ment. U.  S.  r.  Bunch,  (1908)  165  Fed. 
736. 

Rebate  given  by  intrastate  railroad.— 
The  fact  that  a  concession  from  the  pub- 
lished and  filed  through  rate  on  an  inter- 
state shipment  over  the  lines  of  a  con- 
necting carrier  was  given  entirely  by  the 
initial  carrier  for  transportation  over  its 
own  line^  wholly  within  one  state  does  not 
relieve  the  shipper  receiving  such  conces- 
sion from  liability  to  prosecution  there- 
for. U.  S.  V,  Vacuum  Oil  Co.,  (1908) 
158  Fed.  536. 

**  By  any  device  whatever."—  Under  the 
provisions  in  this  section  prohibiting  the 
giving  or  receiving  of  rebates  in  respect 
to  the  transportation  of  any  property 
in  interstate  or  foreign  commerce  "  by 
any  device  whatever "  it  was  unlawful 
for  a  corporation  organized  to  control 
the  interstate  transportation  of  a  brewing 
company  to  demanci  and  receive  as  a  con- 
sideration for  the  routing  of  the  brewing 
companv's  products  over  certain  lines  of 
railroad  a  concession  e^ual  to  one-eighth 
or  one-tenth  of  the  published  freight  rates. 
U.  S.  i\  Milwaukee  Refrigerator  Transit 
Co.,  (1906)   145  Fed.  1007. 

Necessity  for  secret  or  fraudulent  de- 
vice.— ^A  device  or  contrivance,  secret  or 
fraudulent  in  its  nature,  is  not  essential 
to  sustain  the  conviction  of  a  shipper  for 
4  F.  S.  A.—  19 


violating  this  Act.  Armour  Packing  Co. 
V.  U.  S.,  (1908)  209  U.  S.  56,  28  8.  Ct. 
428,  62  U.  S.   (L.  ed.)   680. 

Common  arrangement. — ^A  carrier  by 
water,  which  has  not  joined  in  a  tariff 
and  division  sheet  filed  and  published  by 
connecting  railroad  carriers  for  the 
through  carriage  of  interstate  shipments 
between  two  points,  does  not  become  a 
party  to  a  "common  arrangement"  for 
the  carriage  of  such  a  shipment  within 
the  meaning  of  the  Elkins  Act,  by  accept- 
ing and  carrying  the  same  under  a 
through  bill  of  liuUng  issued  by  the  ini- 
tial railroad  carrier  stating  the  published 
tariff  rate  and  the  division  of  the  charges 
in  accordance  therewith,  nor  by  receiving 
its  divisional  part  of  such  rate,  where  it 
has  previously  privately  eontracted  with 
the  snipper  to  "  protect "  a  lower  throi^ 
rate,  pursuant  to  which  contract  the  ship- 
ment was  made,  and  its  return  to  the 
shipper  of  a  part  of  its  divisional  share  of 
the  freight,  m  fulfillment  of  the  contract, 
is  not  the  **  giving  of  a  rebate  "  in  viola- 
tion of  this  Act.  Camden  Iron  Works  v. 
U.  S.,  (C.  C.  A.  3d  Cir.  1908)  168  Fed. 
661,  85  C.  C.  A.  685;  Mutual  Transit  Co. 
V.  U.  a,  (C.  C.  A.  2d  Cir.  1910)  178  Fed. 
664,  102  C.  C.  A.  164. 

Receiving  rebate  from  joint  rate. —  This 
section  makes  it  unlawful  for  a  carrier  to 
grant  a  rebate  from  a  joint  tariff  rate 
which  it  has  filed  with  the  Interstate 
Commerce  Commission,  or  published,  or  in 
which  it  participates  when  filed  or  pub- 
lished by  another  carrier,  but  it  does  not 
make  it  a  criminal  offense  to  receive  a. 
rebate  from  a  joint  rate  unless  such  rate 
has  been  both  filed  and  published.  U.  S. 
V.  Wood,   (1906)    145  Fed.  406. 

Effect  of  subsequent  tariff  changing 
rates. —  In  Waters-Pierce  Oil  CJo.  v.  U.  S., 
(C.  C.  A,  5th  Cir.  1915)  222  Fed.  69,  137 
C.  C.  A.  293,  it  appeared  that  a  railroad 
company  promulgated  a  special  tariff  mak- 
ing a  rat«  aplicable  only  to  shipments 
destined  to  specified  pomts,  which,  al- 
though filed  with  the  Interstate  Commerce 
Commission,  was  not  a  joint  tariff  fixing 
a  joint  rate.  Thereafter  the  railroad  com- 
panv  in  concurrence  with  another  road 
made  a  joint  rate  to  the  same  points  and 
filed  the  same  with  the  Interstate  Com- 
merce Commission.  The  court  held  that 
the  joint  rate  superseded  the  special  tariff 
and  that  rulings  of  the  Interstate  .Com- 
merce Commission  to  the  effect  that  a  rate 
once  lawfully  published  continues  to  be 
Ihe  lawful  rate  until  it  has  been  lawfully 
canceled  and  that  a  subsequent  tariff  nam- 
ing other  rates,  without  cancelling  the 
previous  rates,  cannot  carry  the  rate  into 
lawful  effect,  did  not  apply,  and  that  the 
use  and  acceptance  of  the  former  rate 
clearly  operated  as  a  rebate  under  the 
only  joint  tariff  in  force  and  became  an 
unlawful  device  or  arrangement  under  this 
Act. 

In    U.    S.    V,    Milwaukee    Refrigerator 
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Transit  Co.,  ( 1006)  145  Fed.  1007,  it  ap- 
peared that  a  refrigerator  company  was 
incorporated  to  own  and  operate  a  private 
car  line,  and  to  have  charge  of  all  the  in- 
terstate transportation  of  the  product  of 
a  brewing  company.  A  majority  of  the 
brewine  company's  stock,  however,  was 
owned  o^  persons  who  had  no  interest  in 
the  refrigerator  company,  and  the  stock 
of  the  latter  was  bought  and  paid  for  by 
the  holders  with  their  own  money  and  in 
their  own  interest,  none  of  it  being  held 
for  the  brewing  company,  though  the  ma- 
jority of  it  was  ownecl  by  persons  who 
also  owned  brewing  company  stock.  The 
brewing  company  paid  its  freights  in  full 
and  received  no  rebates,  nor  was  it  a 
party  to  ccmtracte  between  the  refrigera- 
tor company  and  the  railroad  companies 
by  which  the  refrigerator  company  re- 
ceived a  rebate  of  from  one-eighth  to  one- 
tenth  of  all  freight  moneys  on  all  inter- 
state traffic  it  controlled.  It  was  held 
that  such  facts  were  insufficient  to  estab- 
lish that  the  brewing  company  had  re- 
ceived rebates. 

Liability  of  shipper  not  receiving  benefit 
of  rebate.— The  fact  that  a  shipper  who 
contracts  for  and  receives  a  rebate  in  vio- 
lation of  the  statute  personally  receives  no 
benefit  therefrom,  but  turns  the  same  over 
without  consideration  to  another,  does  not 
relieve  him  from  criminal  liability.  U.  S. 
r.  Wood,  (1906)   146  Fed.  405. 

Necessity  for  express  agreeident.— -When 
a  carrier  unites  with  another  or  others  in 
making  a  rate  for  interstate  or  foreign 
shipments,  and  a  through  bill  is  issued 
therefor,  it  is  subject  to  the  Interstate 
Commerce  Act.  An  express  agreement  for 
the  through  rate  is  not  required,  but  the 
successive  receipt  and  forwarding  in  the 
ordinary  course  of  business  by  two  or  more 
carriers  under  through  bills,  or  any  ar- 
rangement for  a  continuous  carriage,  con- 
stitutes assent  to  such  common  arrange- 
ment, and  makes  the  carrier  a  party  to 
the  contract,  within  the  meaning  of  the 
Act.    U.  S.  V,  Wood,  (1906)  145  Fed.  405. 

rv.  Concessions  ob  Discriminations 
In  generaL—  For  authorities  relating  to 
the  liability  of  common  carriers,  their  offi- 
cers and  agents  for  making  concession  or 
discrimination  see  note  to  the  first  para- 
graph of  this  section,  supra,  p.  564. 

A  shipper  who  accepts  credit  from  a 
carrier  for  freight  charges  which  other 
shippers  of  the  same  commodity,  from  the 
same  points  and  under  substantially  the 
same  conditions  and  manner  of  transpor- 
tation, do  not  receive,  is  guilty  of  accept- 
ing or  receiving  a  "discrimination  in 
respect  of  the  transportation"  of  any 
property  in  interstate  commerce  within 
the  prohibition  of  this  section.  U.  S.  v. 
Sunday  Creek  Co.,  «N.  D.  Ohio  1911)  194 
Fed.  262,  wherein  the  court  said:  "The 
word  *  discrimination,'  as  used  in  the  El- 
kins  act,  is  employed  in  its  common  sense. 


as  well  as  with  whatever  enlafged  or  more 
definite  meaning  the  context  of  the  amend- 
ment of  1906  gives  to  it.  Thus  a  shipper 
who  is  permitted  to  settle  his  charges  by 
paying  a  '  less  or  different  compensation ' 
to  the  carrier  is  accepting  or  receiving  a 
'  discrimination.' " 

Size  of  shipment. —  The  gist  of  the  of- 
fense under  this  Act  was  the  receipt  of  a 
concession,  irrespective  of  whether  the 
property  involved  was  train  loads,  car- 
loads, or  pounds,  and  consisted  of  the 
"  transaction,"  which  was  not  completed 
until  the  shipper  received  a  rate  different 
from  the  established  rate,  without  refer- 
ence to  the  size  of  the  shipment.  Stand- 
ard Oil  Co.  r.  U.  S.,  (C.  C.  A.  7th  Cir. 
1908)  164  Fed.  376,  90  C.  C.  A.  364. 

Necessity  for  knowledge  of  rate  by 
shipper. — A  shipper  cannot  be  convicted  of 
accepting  a  concession  from  the  lawfully 
pubhshea  rate  without  proof  of  knowledge 
of  what  such  rate  in  fact  was,  and  hence 
evidence  that  the  shipper  had  no  knowl- 
edge of  the  published  rate,  and  could  only 
have  ascertained  the  same  by  construction 
of  several  tariff  sheets,  the  application  of 
^hich  was  questionable,  was  held  to  be 
admissible.  Standard  Oil  Co.  v.  U.  S., 
(C.  C.  A.  7th  Cir.  1908)  164  Fed.  376,  90 
C.  C.  A.  364. 

Good  faith. —  Intentionally  accepting 
transportation  of  goods  in  interstate  or 
foreign  commerce  at  less  than  the  car- 
rier's published  rates,  which  is  forbidden 
b^  this  Act,  is  sufficient  to  sustain  a  con- 
viction under  the  Act,  although  such  ac- 
tion may  have  been  taken  in  good  faith, 
under  a  claim  of  legal  right.  Armour 
Packing  Co.  v,  U.  S.,  (1908)  209  U.  S. 
56,  28  S.  Ct.  428,  52  U.  S.  (L.  ed.)  680. 

Number  of  offenses. —  In  a  prosecution 
against  a  shipper  for  receiving  concessions 
from  the  published  rates  of  a  railroad 
company  in  violation  of  this  Act,  which 
involves  continuous  shipments  covering  a 
number  of  years,  there  can  be  no  greater 
number  of  offenses  than  there  were  pay- 
ments of  freight  in'  which  concessions  were 
granted  and  received,  such  receipt  being 
the  completion  of  the  transaction  which 
constitutes  the  offense.  U.  S.  v.  JStandard 
Oil  Co.,   (1909)    170  Fed.  988. 

Under  this  sectioh,  which  makes  it  un- 
lawful for  a  shipper  to  receive  "  any  con- 
cession "  from  the  published  and  filed  rate 
for  the  interstate  transportation  of  prop- 
erty, where  the  published  rates  relate  to 
transportation  in  carload  lots  and  the 
shipments  are  so  made,  concessions  re- 
ceived and  accepted  on  such  shipments 
were  upon  the  property  transported,  and 
not  upon  the  conceded  rate,  ana  each  ship- 
ment on  which  a  concession  was  given 
constitutes  a  separate  offense.  U.  S.  r. 
Vacuum  Oil  Co.,   (1908)    158  Fed.  536. 

The  crime  of  accepting  a  concession 
from  the  lawful  rate  'is  not  completed 
until  there  is  a  consummation  by  pay- 
ment of  the  lower  rate,  but  a  single  pay- 
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ment  of  a  multitude  of  different  ahip- 
ments  does  not  prevent  there  being  as 
many  offenses  as  there  were  shipments. 
U.  S.  r.  Standard  Oil  Co.,  (W.  D.  N.  Y. 
1911)  192  Fed.  438. 

Contract  fixing  former  rate  as  defense. 
- — A  shipper  is  guilty  of  accepting  trans- 

Eortation  at  less  than  the  carrier's  pub- 
shed  rates  where,  after  the  carrier  has 
duly  established  a  higher  rate,  he  secures 
such  transportation  at  the  rate  agreed 
upon  in  a  prior  contract  with  the  carrier, 
which  was  the  legal,  published,  and  ffled 
rate  when  the  contract  was  made,  since 
the  statute,  being  then  in  force,  is  read 
into  such  contract,  and  become  a  part  of 
it.  Armour  Packing  Co.  v.  U.  S.,  (1908) 
209  n.  S.  56,  28  S.  Ct.  428,  62  U.  S. 
(I4.  ed.)  680. 

V.  IlTOIOniENT 

In  generaL — In  considering  tlie  suffi- 
ciency of  an  indictment  for  receiving  an 
unjust  discrimination  in  l*ates  from  a  car- 
rier on  an  interstate  shipment  of  prop- 
erty, in  violation  of  Interstate  Commerce 
Act,  as  supplemented  by  this  Act,  any 
doubts  as  to  the  correct  construction  of 
the  statute  should  be  resolved  in  favor  of 
the  evident  intention  of  Congress  that 
equality  among  shippers  should  be  main* 
tained,  and  unjust  discrimination  and 
favoritism  of  all  kinds  condemned,  leavins 
the  question  whether  the  existing  condi- 
tions justified  the  difference  in  rates 
chained  to  be  determined  as  one  of  fact 
on  the  trial.  U.  S.  v.  Vacuiun  Oil  Co., 
(1907)   163  Fed.  598. 

An  indictment  charging  a  shipper  with 
securing  transportation  of  goods  m  inter- 
state or  foreign  commerce  at  less  than 
the  carrier's  published  rates,  in  violation 
of  this  Act,  is  sufficient  where  it  charges 
each  and  all  of  the  elements  of  the  offense, 
with  allegations  of  time,  place,  kind  of 
goods,  and  name  of  carrier,  averring  the 
fixing  of  the  published  rate,  the  changing 
of  the  rate,  and  the  new  publication,  the 
shipper's  knowledge  of  this  change,  and 
the  carriage  of  the  goods  over  a  described 
route  at  a  concession  of  the  difference  be- 
tween the  two  rates.  Armour  Packing  Co. 
f?.  U.  S.,  (1908)  209  U.  S.  66,  28  S.  Ct. 
428,  62  U.  S.  (L.  ed.)  681. 

An  indictment  against  a  railroad  com- 
pany for  granting  rebates  in  violation  of 
the  Elkins  Act  n^  not  set  out  a  particu- 
lar description  of  the  device  resorted  to, 
but  is  sufficient  where  it  avers  the  kind 
of  property  shipped,  the  time  and  place, 
when  and  where  shipped,  the  consignee, 
the  existing  legal  tariff  for  such  shipment, 
the  payment  thereof  by  the  shipper,  the 
subsequent  payment  of  the  rebate  by  the 
carrier  to  tne  shipper,  and  the  time  and 
amount  of  such  payment.  Chicago,  etc., 
R.  Co.  V.  U.  S.,  (C.  C.  A.  8th  Cir.  1908) 
162  Fed.  835,  90  C.  C.  A.  211. 

Reasonableness  of  rate. — ^An  indictment 
for  violation  of  this  section  for  giving  or 
receiving  rebates  need  not  allege  that  the 


carrier's  published  rate  was  a  reasonable 
rate,  nor  set  out  its  tariffs  in  full,,  it 
being  sufficient  to  aver  that  a  certain 
named  rate  was  in  force  between  desig- 
nated points  as  shown  by  the  publish^ 
tariffs.  U.  S.  r.  Standard  Oil  Co.,  (1907) 
148  Fed.  719. 

Actual  payment  of  unlawful  rate. — ^An 
indictment  of  a  shipper  for  receiving  re- 
bates or  concessions  in  violation  of  the 
Elkins  Act,  which  charges  that  defendant 
received  a  concession  from  such  rates  on 
a  specified  shipment,  is  sufficientlv  specific 
and  need  not  specifically  charge  the  actual 
payment  of  -the  unlawful  lower  rate, 
which  is  a  matter  of  proof.  New  York 
Standard  Oil  Co.  v,  U.  S.,  (C.  C.  A.  2d 
Cir.  1910)  179  Fed.  614,  103  C.  0.  A 
172. 

VI.  Tbial 

VariaBce. —  In  an  indictment  charging 
a  shipper  with  having  received  from  a  rail- 
road company  a  rebate  or  concession  in 
violation  of  this  Act,  whereby  oil  w^ 
transported  for  it  in  interstate  commerce 
at  a  less  rate  than  that  named  in  the 
tariffs  published  and  filed  by  the  railroad 
companv,  an  averment  that  such  company 
established,  published,  and  filed  a  rate  on 
oil  between  Chicago  and  St.  Louis  of 
nineteen  and  one-half  cents  per  hundred 
pounds  is  not  sustained  by  proof  that  its 
schedules  named  only  the  rate  over  its 
own  line  from  Chicago  to  East  St.  Louis 
at  eighteen  cents,  and^that  the  tariff  on 
connecting  lines  between  East  St.  Louis 
and  St.  lA>uis  was  one  and  one-half  cents. 
U.  S.  t?.  Standard  Oil  Co.,  (1909)  170 
Fed.  988. 

Sxcessive  sentence. —  In  Standard  Oil 
Co.  V,  U.  S.,  (C.  C.  A.  7th  Cir.  1908)  164 
Fed.  376,  90  C.  C.  A.  364,  it  appeared 
that  the  defendant.  Standard  Oil  Company 
of  Indiana,  was  found  guilty  on  1,462 
counts  of  an  indictment  for  receiving  con- 
cessions from  a  railroad  company  on  ship- 
ments of  oil,  in  violation  of  this  section. 
The  defendant's  capital  stock  was  one 
million  dollars,  and  there  was  no  evidence 
that  its  assets  were  in  excess  of  that  sum, 
nor  did  it  appear  that  the  defendant  had 
ever  before  c^n  guilty  of  a  similar  of- 
fense. A  majority  of  defendant's  capital 
stock  was  owned  by  the  Standard  Oil 
Company  of  New  Jersey,  which  was  no 
party  to  the  prosecution,  whose  canital 
stock  was  one  himdred  million  dollars. 
This  corporation  was  a  holding  company, 
and  its  net  earnings  for  the  period  during 
which  the  concessions  were  received  the 
court  investigated  before  passing  sentence. 
It  was  held  that  the  assessment  of  the 
fine  of  $29,240,000,  which  was  the  maxi- 
mum punishment  on  each  count,  bUsed  on 
a  finding  that  such  amount  was  less  than 
one- third  of  the  net  revenues  of  the  Stand- 
ard Oil  Company  of  New  Jersey  during 
the  period  Of  violation,  the  effect  of  which 
would  be  to  bankrupt  the  defendant,  was 
excessive,  and  an.  abuse  of  discretion. 


564 


4  FED,  STAT.  ANN.  (2d  Ed.) 


Sec.  2.  [Parties  included  in  interstate  oonunerce  proceedings.]    That 

in  any  proceeding  for  the  enforcement  of  the  provisions  of  the  statutes 
relating  to  interstate  commerce,  whether  such  proceedings  be  instituted 
before  the  Interstate  Commerce  Commission  or  be  begun  originally  in  any 
circuit  court  of  the  United  States,  it  shall  be  lawful  to  include  as  parties, 
in  addition  to  the  carrier,  all  persons  interested  in  or  affected  by  the  rate, 
regulation,  or  practice  under  consideration,  and  inquiries,  investigations, 
orders,  and  decrees  may  be  made  with  reference  to  and  against  such  addi- 
tional parties  in  the  same  manner,  to  the  same  extent,  and  subject  to  the 
same  provisions  as  are  or  shall  be  authorized  by  law  with  respect  to  carriers. 
[32  Stat.  L.  848.] 

See  the  notes  to  the  preceding  paragraph  of  the  tesct. 

By  the  Judicial  Code  of  March  3,  1911,  ch.  13,  H  289-291,  36  Stat.  L.  1167,  the 
Circuit  Courts  were  abolished  and  their  powers  and  duties  conferred  on  the  Distriet 
Courts.    See  Jxtdiciast. 


Sec.  3.  [A]  [Equity  conrtB  to  enforce  tarifTfl,  prohibit  discrimination, 
etc.]  That  whenever  the  Interstate  Commerce  Commission  shall  have  rea- 
sonable ground  for  belief  that  any  common  carrier  is  engaged  in  the  carriage 
of  passengers  or  freight  traffic  between  given  points  at  less  than  the  pub- 
lished rates  on  file,  or  is  committing  any  discriminations  forbidden  by  law, 
a  petition  may  be  presented  alleging  such  facts  to  the  circuit  court  of  the 
United  States  sitting  in  equity  having  jurisdiction ;  and  when  the  act  com- 
plained of  is  alleged  to  have  been  committed  or  as  being  committed  in  part  in 
more  than  one  judicial  district  or  State,  it  may  be  dealt  with,  inquired  of, 
tried,  and  determined  in  either  such  judicial  district  or  State,  whereupon  it 
shall  be  the  duty  of  the  court  summarily  to  inquire  into  the  circumstances, 
upon  such  notice  and  in  such  manner  as  the  court  shall  direct  and  without 
the  formal  pleadings  and  proceedings  applicable  to  ordinary  suits  in  equity, 
and  to  make  such  other  persons  or  corporations  parties  thereto  as  the  court 
may  deem  necessary,  and  upon  being  satisfied  of  the  truth  of  the  allegations 
of  said  petition  said  court  shall  enforce  an  observance  of  the  published 
tariffs  or  direct  and  require  a  discontinuance  of  such  discrimination  by 
proper  orders,  writs,  and  process,  which  said  orders,  writs,  and  process  may 
be  enforceable  as  well  against  the  parties  interested  in  the  traffic  as  against 
the  carrier,  subject  to  the  right  of  appeal  as  now  provided  by  law.  [32 
Stat,  L,  848.] 

■ 

By  the  Judicial  Code  of  March  3,  Idll,  ch.  13,  Sf  289-291,  36  Stat.  L.  1167,  the 
Circuit  Courts  were  abolished  and  their  powers  and  duties  conferred  on  the  District 
Courts. 


Precedence  given  to  cases,  see  further 

JUDIdABT. 

Prior  violations. —  The  pi:oyision8  ex- 
tending the  equity  jurisdiction  of  the 
United  States  courts  are  remedial  only 
and  extend  such  jurisdiction  to  every  vio- 
lation of  the  law  whether  it  transpired 
previously  or  subsequently.  U.  S.  v.  Michi- 
gan Cent.  R.  Co.,  (1903)  122  Fed.  544. 
See  U.  S.  V.  Atchison,  etc.,  R.  Co.,  (1905) 
142  Fed.  176. 

£njoining  issuance  of  passes. —  The  giv- 
ing of  passes  for  free  transportation  in 
violation  of  the  provisions  oi  the  Act  to 
regulate  commerce  constitutes  a  departure 


from  the  carrier's  published  rates  and  a 
discrimination  against  other  passengers 
authorizing  proceedings  in  equity  under 
this  section  to  enjoin  their  issuance.  U.  S. 
V.  Erie  R.  Co.,  (1915)  236  U.  S.  259,  35 
8.  €t.  396,  59  U.  S.  (L.  ed.)  567. 

Restraining  rebating  —  In  genercU. — 
Equity  has  jurisdiction  to  grant  an  in- 
junction at  the  instance  of  the  United 
States  against  carriers  and  other  corpo- 
rations, restraining  them  from  giving  and 
receiving  rebates  in  violation  of  this  Act, 
although  such  acts  may  also  constitute  a 
crime.  U.  S.  17.  Milwaukee  Refrigerator 
Transit  Co.,   (1906)    145  Fed.  1007. 
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Prior  to  the  enaetment  by  Congreas  of 
the  Elkins  Act  a  United  States  Circuit 
Court  had  no  jurisdiction  in  equity  over 
a  suit  instituted  by  direction  of  the  At- 
tomey-Qeneral  of  the  United  States  to 
enjoin  a  railroad  company  from  granting 
rebates  under  the  interstate  commerce 
law,  especially  where  no  order  had 
hitherto  been  made  by  the  Interstate  Com- 
merce Commission  on  the  railroad  com- 
pany to.  discontinue  the  forbidden  act.  U. 
S.  V,  Atchison,  etc.,  R.  Co.,  (1905)  142 
Fed.  176. 

Sufficiency  of  hiU, —  In  U.  9.  v.  Milwau- 
kee Refrigerator  Transit  Co.,  (1905)  142 
Fed.  247,  it  was  held  that  in  a  suit  of 
equity  by  the  United  States  against  inter- 
state carriers  and  others,  brought  under 
this  Act,  to  enjoin  the  giving  and  receiv- 
ing of  unlawful  rebates,  in  which  the  law- 
fulness of  payments  made  by  the  carriers 
depended  upon  the  intent  with  which  they 
were  made  and  received,  the  bill  was 
sufficient  on  its  face  to  show  the  unlawful 
intent  and  illegality  of  the  payments, 
where  it  alleged  that  the  defendant  brew- 
ing company,  which  was  a  larger  shipper 
of  beer  prior  to  the  enactment  of  such 
statute,  habitually  received  rebates  from 
carriers;  that  shortly  after  such  enact- 
ment its  officers,  who  were  also  its  con- 
trolling stockholders,  organized  a  transit 
company  (defendant)  and  became  its 
officers  and  the  owners  of  practically  all 
of  its  stock,  and  on  behalf  of  the  brewing 
company  contracted  with  it  to  make  afi 
the  shipments  for  the  brewing  company, 
and  that  the  transit  company  contracted 
for  shipments  with  such  interstate  car- 
riers as  would  pay  it  from  one-tenth  to 
one-eighth  of  the  published  rate  for  the 
transportation,  ostensibly  as  a  commission 
for  obtaining  the  business,  but  in  fact,  as 
was  well  known  to  the  carrier  defendants, 
as  a  rebate  for  the  benefit  of  the  brewing 
company. 


Evidence. —  In  a  case  of  an  eauivocal 
act  which  is  unlawful  if  so'  intended,  but 
not  otherwise,  or  which  is  claimed  to  have 
been  accidental  or  through  mistake,  evi- 
dence of  unconnected  but  similar  facts  is 
always  admissible  to  show  intent  or  sys- 
tem or  to  rebut  accident;  and,  under  such 
rule,  upon  an  issue  as  to  whether  a  cor- 
poration organised  and  owned  by  the 
officers  and  stockholders  of  another  is  in 
fact  an  independent  corporation  or  was 
organized  merely  as  a  dummy  to  enable 
the  other  through  it  to  collect  and  obtain 
illegal  rebates  from  carriers,  the  fact  that 
the  latter  had-  previously  and  habitually 
received  rebates  in  violation  of  law  is 
pertinent  and  may  be  allowed  and  proved. 
U.  S.  V.  Milwaukee  Refrigerator  Transit 
Co.,  (1905)   142  Fed.  247. 

Necessity  for  going  before  Conunission. 
—  This  section  provides  a  remedy  in  court, 
without  going  before  the  Interstate  Com- 
merce Oommissipn,  for  any  discriminations 
forbidden  by  law,  including  the  discrim- 
inations or  preferences  prohibited  by  sec- 
tions 1  and  3  of  the  Act  of  Feb.  4,  1887, 
ch.  104,  supra,  pp.  337,  379.  Interstate 
Commerce  Commission  v.  Chicago  Great 
Western  R.  Co.,  (1905)  141  Fed.  1003, 
affirmed  (1908)  209  U.  S.  108,  28  S.  Ct. 
493,  62  U.  S.  (L.  ed.)  705. 

Venue. — ^An  action  by  c^^ain  shim>er8 
to  restrain  an  interstate  carrier  from 
enforcing  a  reconsignment  charge  of  five 
dollars  per  car,  as  unreasonable,  though 
maintainable  at  common  law,  is  neverthe- 
less a  suit  within  the  Interstate  Com- 
merce Act,  so  that  federal  jurisdiction  is 
not  alone  dependent  on  diverse  citizeoiship, 
and  hence  it  can  be  brought  only  in  the 
district  of  which  the  defendant  is  an  in- 
habitant, as  provided  by  the  Judiciary 
Act.  Sunderland  t?.  Chicago,  etc,  R.  Co., 
(1908)  158  Fed.  877. 


[Sec.  8  continued.  [B]  IMstrict  attorn^s  to  bring  auita,  etc.— recovery 
of  damages.]  It  shall  be  the  duty  of  the  several  district  attorneys  of  the 
United  States,  whenever  the  Attomey-Cleneral  shall  direct,  either  of  his 
own  motion  or  upon  the  request  of  the  Interstate  Commerce  Commission, 
to  institute  and  prosecute  such  proceedings,  and  the  proceedings  provided 
for  by  this  Act  shall  not  preclude  the  bringing  of  suit  for  the  recovery  of 
damages  by  any  party  injured,  or  any  other  action  provided  by  said  Act 
approved  February  fourth,  eighteen  hundred  and  eighty-sev^n,  entitled  An 
Act  to  regulate  commerce  and  the  Acts  amendatory  thereof.  [32  StcU.  L. 
846.] 

The  Act  of  Feb.  4,  1887,  ch.  104,  mentioned  in  the  text  is  given  eupra,  p.  337  et  seq. 


Suits  brought  prior  to  Act. — A  suit  to 
enjoin  a  common  carrier  from  discrim- 
inating between  localities  in  violation  of 
the  Act  to  regulate  commerce,  brought  on 
behalf  of  the  United  States  by  its  dis- 
trict attorney  under  the  direction  of  tJie 


Attorney-General  in  pursuance  of  a  re- 
quest of  the  Interstate  Commerce  Com- 
mission, where  no  hearing  was  had  before 
the  Commission  concerning  the  matters  of 
fact  complained  of,  and  it  had  issued  no 
order  to  the  carrier  to  desist  from  any 
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violation  of  the  law  found  to  eztst  after 
opportunity  afforded  to  it  to  defend,  was 
not  authorized  prior  to  the  enactment 
of  this  section.  And  in  case  of  a  suit 
brought  before  the  passage  of  this  Act  a 
decree  therein  granting  uie  relief  prayed 
for  must  be  reversed  and  the  cause  re- 
manded for  such  further  proceedings  as 
may  be  consistent  with  the  Act  to  regu- 
late coQunerce  as  originally  enacted  and 
as  subsequently  amended  by  the  provisions 


of  this  Act.    Missouri  Pae.  R.  Co.  v.  U.  S., 

(1903)    189  U.  S.  274,  23  S.  Ct.  607,  47 
U.  S.  (L.  ed.)  811. 

Suits  without  direction  of  Commission. 
^The  Attorney-General  has  authority  to 
institute  a  proceeding  to  restrain  rebating 
by  interstate  carriers  of  his  own  motion, 
without  direction  or  investigation  on  the 
part  of  the  Interstate  Commerce  Commis- 
sion. U.  S.  V,  Milwaukee  Refrigerator 
Transit  Co.,  (1906)   145  Fed.  1007. 


[Sec.  3  continued.   [0]  Compolflory  attendance  of  witnefsee,  etc.]    And 

in  proceedings  under  this  Act  and  the  Acts  to  regulate  commerce  the  said 
courts  shall  have  the  power  to  compel  the  attendance  of  witnesses,  both  upon 
the  part  of  the  carrier  and  the  shipper,  who  shall  be  required  to  answer  on 
all  subjects  relating  directly  or  indirectly  to  the  matter  in  controversy,  and 
to  compel  the  production  of  all  books  and  papers,  both  of  the  carrier  and 
the  shipper,  which  relate  directly  or  indirectly  to  such  transaction;  the 
claim  that  such  testimony  or  evidence  may  tend  to  criminate  the  person  giv< 
ing  such  evidence  shall  not  excuse  such  person  from  testifying  or  such  cor- 
poration producing  its  books  and  papers,  but  no  person  shall  be  prosecuted 
or  subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any  trans- 
action, matter,  or  thing  concerning  which  he  may  testify  or  produce  evi- 
dence documentary  or  otherwise  in  such  proceeding:    [32  Stat.  L.  848 J\ 

The  operation  of  this  section  was  restricted  by  the  Act  of  June  30,  1906,  ch.  3920, 
tn/ra,  p.  569. 

[Sec.  3  continued.  [D]  Precedence  to  be  given  cases.]  Provided,  That 
the  provisions  of  an  Act  entitled  ''An  Act  to  expedite  the  hearing  and  deter- 
mination of  suits  in  equity  pending  or  hereafter  brought  under  the  Act  of 
July  second,  eighteen  hundred  and  ninety,  entitled  'An  Act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies,'  'An  Act  to 
regulate  commerce,'  approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  or  any  other  Acts  having  a  like  purpose  that  may  be  here- 
after enacted,  approved  February  eleventh,  nineteen  hundred  and  three," 
shall  apply  to  any  case  prosecuted  under  the  direction  of  the  Attorney- 
General  in  the  name  of  the  Interstate  Commerce  Commission.  [32  Stat.  L. 
849.] 

For  the  Act  of  Feb.  11,  1903,  ch.  644,  mentioned  in  the  text  see  Judigiabt. 


Proceeding  to  compel  production  of 
books,  etc. —  The  proviso  of  this  section 
making  the  provisions  of  the  Act  of  Feb./ 
11,  1903,  ch.  544  (see  Judigiabt),  ap- 
plicable to  "  any  case  prosecuted  under 
the  direction  of  the  attorney-general  in 
the  name  of  the  interstate  commerce 
commission"  is  not  limited  to  actions 
brought  by  direction  of  the  Attorney- 
General  in  the  circuit  courts  of  the 
United  States  as  provided  in  preceding 


paragraphs  of  the  section,  but  applies  to 
a  proceeding  to  compel  the  production  of 
books  and  papers  and  the  giving  of  testi- 
mony by  witnesses  caUed  oefore  the  In- 
terstate Commerce  Commission.  And  a 
direct  appeal  will  lie  to  the  Supreme 
Court  from  a  final  decree  of  the  Circuit 
Court  in  such  proceeding.  Interstate 
Commerce  Commission  r.  Baird,  (1904) 
194  U.  S.  25,  24  S.  Ct.  563,  48  U.  S. 
(L.  ed.)  860. 


Sec.  4.  [Bepeal  —  pending  cases  not  affected.]  That  all  Acts  and  parts 
of  Acts  in  conflict  with  the  provisions  of  this  Act  are  hereby  repealed,  bnt 
such  repeal  shall  not  affect  causes  now  pending  nor  rights  which  have 
already  accrued,  but  such  causes  shall  be  prosecuted  to  a  conclusion  and 
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such  rights  enforced  in  a  manner  heretofore  provided  by  law  and  as  modi- 
fied by  the  provisions  of  this  Act.    [32  Siat.  L,  849.] 


Setroactive  effect. —  The  remedies  given 
by  section  3  of  this  Act  were  so  far  made 
applicable  to  prior  pending  proceeding  to 
enforce  the  former  Act  by  the  provision 
of  this  section,  that  pending  causes  shall 
not  be  affected  by  the  repeal  of  conflicting 
laws  provided  for  therein,  but  shall  be 
prosecuted  to  a  conclusion  in  the  manner 
theretofore  provided  "  and  as  modified  by 
the  provisions  of  this  Act/'  that  a  decree 
granting  the  relief  prayed  for  in  a  suit 


brought  on  behalf  of  the  United  States  by 
its  l»w  officers  to  enjoin  discrimination 
between  localities,  which  suit  was  unau- 
thorized because  brought  before  the  pas- 
sage of  the  later  Act,  must  be  reversed 
and  the  cause  remanded  for  further  pro- 
ceedings consistent  with  the  Act  to  regu- 
late commerce  as  originally  enacted  and 
subsequently  amended.  Missouri  Pac.  R. 
Co.  V.  U.  S.,  (1903)  189  U.  S.  274,  23 
S.  Ct  507,  47  U.  S.  (L.  ed.)  8.11. 


Sec.  5.  [Effect.]    That  this  Act  shall  take  effect  from  its  passage.    [32 
Stat  L,  849.] 


[Sec.  1.]  [Exemptions  for  witnesses  testifying  in  proceedings  nnder 
interstate  oommerce  and  anti-tmst  laws.]  •  •  •  That  for  the  enforce- 
ment of  the  provisions  of  the  Act  entitled  "An  Act  to  regulate  commerce," 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  and  all 
Acts  amendatory  tliereof  or  supplemental  thereto,  and  of  the  Act  entitled 
"An  Act  to  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies,"  approved  July  second,  eighteen  hundred  and  ninety,  and  all 
Acts  amendatory  thereof  or  supplemental  thereto,  and  sections  seventy- 
three,  seventy-four,  seventy-five,  and  seventy-six  of  the  Act  entitled  "An 
Act  to  reduce  taxation,  to  provide  revenue  for  the  Government,  and  other 
purposes,"  approved  August  twenty-seventh,  eighteen  hundred  and  ninety- 
four,  •  •  •  Provided,  That  no  person  shall  be  prosecuted  or  be  sub- 
jected to  any  penalty  or  forfeiture  for  or  on  account  of  any  transaction, 
matter,  or  thing  concerning  which  he  may  testify  or  produce  evidence, 
documentary  or  otherwise,  in  any  proceeding,  suit,  or  prosecution  under 
said  Acts :  Provided  further.  That  no  person  so  testifying  shall  be  exempt 
from  prosecution  or  punishment  for  perjury  committed  in  so  testifying. 
[32  Stat.  L.  903.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Feb.  26, 
1903,  ch.  765. 

The  Act  of  Feb.  4,  1887,  ch.  104,  first  mentioned  in  the  text  is  given  supra,  p.  337 
et  seq. 

For  the  Act  of  July  2,  1890,  ch.  047,  and  the  Act  of  Aug.  27,  1894,  ch.  349,  ||  73- 
77  inclusive,  with  the  various  Acts  amendatory  thereof  or  supplemental  thereto,  see 

TftADB   Ck>MBIRATI0NB   AND   TBUSTS. 

See  the  Act  of  June  30,  1906,  ch.  3920,  infra,  p.  669,  and  the  following  three  text 
sections. 


.  Scope  of  immunity. — ^A  shield  against 
successful  prosecution,  available  to  the 
accused  as  a  defense,  and  not  immunity 
from  the  prosecution  itself,  is  what  was 
secuted  by  this  Act.  Heike  v.  U.  S., 
(1910)  217  U.  S.  423,  30  S.  €t  639,  64 
U.  S.  (L.  ed.)  821. 

This  section  does  not  grant  immunity 
from  a  prosecution  which  has  nothing  to 
do  with,  the  Anti-trust  Act  and  is  con- 
cerned only  with  certain  frauds  in  connec- 
tion with  the  weighing  of  dutiable  goods 
whereby  the  government  was  deprived  of 


duties  which  it  should  have  received. 
Heike  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1911)  192 
Fed.  83,  112  C.  C.  A.  616,  eertiorari 
denied  (1911)  223  U.  S.  730,  32  S.  Ct. 
627,  66  U.  S.  (L.  ed.)   630. 

Snfficienqr  of  immunity. —  The  right  of 
a  witness  to  claim  his  privilege  against 
self-incrimination,  afforded  by  the  U.  S. 
Const.,  Amende  6>  when  examined  con- 
cerning an  alleged  violation  of  the  Anti- 
trust Act,  is  taken  away  by  the  proviso 
to  this  Act  which  lumishes  a  sufficient 
immunity  from  prosecution  to  satisfy  the 
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constitutional  guaran^,  although  it  may 
not  afford  immunity  from  prosecution  in 
the  state  courts  for  the  offense  disclosed. 
Hale  V,  Henkel,  (1906)  201  U.  S.  43,  26 
S.  Ct.  371,  50  U.  S.  (L.  ed.)  662;  Nelson 
V.  U.  S.  (1906)  201  U.  S.  92,  26  S.  Ct. 
358,  60  U.  S.   (L.  ed.)   673. 

"  Proceeding."—  The  examination  of 
witnesses  before  a  grand  jury  concerning 
an  alleged  violation  of  the  Anti-trust  Act 
is  a  ''  proceeding ''  within  the  meaning  of 


the  proviso  to  this  Act?  Hale  v.  Henkel, 
(1906)  201  U.  8.  43,  26  S.  Ct.  371,  60 
U.  S.    (L.  ed.)    662. 

Persona  filing  answer  under  oath. — 
This  section  as  amended  by  Act  of  June 
30,  1906,  ch.  3920,  34  Stat.  L.  798,  1909. 
does  not  immimice  persons  who  have  filed 
answers  under  oath  in  a  ptoceeding  under 
the  Anti-trust  Act.  U.  S.  v.  Standard 
Sanitary  Mfg.  Co.,  (1911)  187  Fed.  229. 


Sec.  9.  [Application  of  existing  laws.]  That  all  existing  laws  relating 
Lo  the  attendance  of  witnesses  and  the  production  of  evidence  and  the 
compelling  of  testimony  under  the  Act  to  regulate  commerce  and  all  Acts 
amendatory  thereof  shall  apply  to  any  and  all  proceedings  and  hearings 
under  this  Act.     [34  Stat  L.  595.] 

This  and  the  following  sections  10  and  11  are  from  the  Hepburn  Act  of  June  29, 
1906,  ch.  3591,  entitled  "An  Act  to  amend  an  Act  entitled  *An  Act  to  regulate  com- 
merce,' approved  February  fourth,  eighteen  hundred  and  eighty-seven,  and  all  Acta 
amendatory  thereof,  and  to  enlarge  the  powers  of  the  Interstate  Conunerce  Commissian." 

Sections  1-8  of  this  Act  amended  various  sections  of  the  Interstate  Commerce  Act 
of  Feb.  4,  1887,  ch.  104,  and  are  incorporated  in  the  sections  so  amended  as  heretofore 
set  out,  supra,  p.  337  et  seq. 

Provisions  relating  to  witnesses,  testimony,  etc.,  were  made  by  the  Act  of  Feb.  4, 
1887,  ch.  104,  S  12,  8v/pra,  p.  448;  the  Act  of  Feb.  11,  1893,  ch.  83,  supra,  p.  546;  the 
Act  of  Feb.  19,  1903,  ch.  708,  ft  3,  supra,  p.  564;  and  the  Act  of  June  30,  1906,  ch.  3920, 
infra,  p.   569. 

Sec.  10.  [Bepeal  of  conflicting  laws  —  prosecution  of  pencHng  cases.] 

That  all  laws  and  parts  of  laws  in  conflict  with  the  provisions  of  this  Act 

are  hereby  repealed,  but  the  amendments  herein  provided  for  shall  not 

affect  causes  now  pending  in  courts  of  the  United  States,  but  such  causes 

shall  be  prosecuted  to  a  conclusion  in  the  manner  heretofore  provided  by 

law.     [34  Stat.  L.  595.] 

See  the  note  to  the  preceding  section  9  of  this  Act, 

Construction  in  light  of  R.  S.  sec.  13.—*  bility  to  prosecution  offenders  against  seo- 
This  section  does  not  conflict  with  R.  S.  tion  1  of  the  Act  of  Feb.  19,  1903,  ch.  708, 
sec.   13    (see  Statutes),  which  provides      supra,  p.  549,  whose  cases  were  not  ac- 


that  "  the  repeal  of  any  statute  shall 
not  have  the  effect  to  release  or  extin- 
guish any  penalty,  forfeiture,  or  lia- 
bility incurred  under  such  statute  unless 
the  repealing  Act  shall  so  expressly 
provide,"  etc.  "The  provision  com- 
manding that  the  new  remedies  should 
not  be  applicable  to  causes  then  pending 
in  the  courts  of  the  United  States  gives 
significance  to  the  whole  clause,  and 
serves  to  make  clear  the  fact  that  the 
legislative  mind  was  concerned  with  the 
confusion  and  uncertainty  which  might  be 
begotten  from  applying  the  new  remedies 
to  causes  then  pending  in  the  courts,  and 
demonstrates  therefore  that  this  subject, 
and  this  subject  alone,  was  the  matter 
with  which  the  provision  in  question  was 
intended  to  deal."  Great  Northern  R.  Co. 
V.  U.  S.,  (1908)  208  U.  S.  462,  28  S.  Ct. 
813,  52  U.  S.  (L.  ed.)  567,  affirming 
(C.  C.  A.  8th  Cir.  1907)  155  Fed.  945,  84 
C.  C.  A.  93,  sub  nom.  U.  S.  t?.  Chicago, 
etc.,  R.  Co.,  (D.  C.  Minn.  1907)  151  Fed. 
84. 
This  provision  does  not  release  from  lia- 


tually  pending  at  the  time  of  the  enact- 
ment of  the  presttit  statute.  Read  in 
connection  with  R.  6.  sec.  13  (see  Stap- 
XJTES),  it  saves  all  prosecutions  of  offenders 
against  the  prior  law,  although  indict- 
ments had  not  been  found  at  the  date 
of  the  passage  of  the  present  Act,  and 
affects  merely  the  procedure  in  prose- 
cutions which  had  not  been  actually 
begun.  U.  S.  v.  Standard  Oil  Co.,  (N.  D. 
111.  1907)  148  Fed.  719;  U.  S.  v.  Chicago, 
etc.,  R.  Co.,  (D.  O.  Minn.  1907)  151  Fed. 
85,  affirmed  sub  nam.  Great  Northern  R. 
Co.  V.  U.  S.,  (C.  C.  A.  8th  Cir.  1907)  166 
Fed.  945,  84  C.  C.  A.  93,  affirmed  (1908) 
208  U.  S.  452,  28  S.  Ct.  313,  52  U.  S. 
(L.  ^.)  567;  U.  S.  v.  Delaware,  etc.,  R. 
Co.  (S.  D.  N.  y.  1907)  152  Fed.  269; 
U.  S.  V,  New  Yoric  Cent.,  etc.,  R.  Co., 
(W.  D.  N.  Y.  1907)  153  Fed.  630;  U.  a  v. 
Great  Northern  R.  Co.,  (S.  D.  N.  Y. 
1907)   157  Fed.  288. 

Extent  of  repeal  of  prior  law. —  The 
language  in  the  above  clause,  '*A11  laws 
and  parts  of  laws  in  conflict  with  the 
provisions    of    this    Act    are    herebv    re- 
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pealed/'  expresses  the  extent  to  which  it  prior  Act  of  Feb.  19,  1903,  9upra,  p.  549. 

was  intended  to  repeal   prior  laws,  and  Great  Northern  R.  Co.  r.  U.  S.,    (1907) 

excludes  the  implir^ation  that  section  2  of  155   Fed.   945,   84   C.   C.   A.   93,  affirmed 

the  Act  was  intended  as  an  unqualified  (1908)   208  U.  S.  452,  28  S.  Ct.  313,  52 

repeal  of  the  whole  of  section  1  of  the  U.  S.  (L.  ed.)  567. 

Sbo.  11.  [Effeot.]    That  this  Act  shall  take  effect  and  be  in  force  from 
and  after  its  passage.    [34  Stat.  £.  595.] 

As  affecting  this  section  see  the  resolution  following. 


Joint  Sesolntioii  Fizing  fhe  date  upon  which  the  Act  to  amend  an  Act 
entitled  ''An  Act  to  regulate  commerce/'  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  and  all  Acts  amendatory  thereof, 
and  to  enlarge  the  powers  of  the  Interstate  Commerce  Commission, 
approved  June  twenty-ninth,  nineteen  hundred  and  six,  shall  go  into 
effect. 

[Bes.  of  June  30, 1906,  No.  47,  34  Stat.  L.  838.] 

[Time  of  taking  effect  of  Interstate  Commerce  Begulations.]  That  the 
Act  entitled  *'An  Act  to  amend  an  Act  entitled  *An  Act  to  regulate  com- 
merce,' approved  February  fourth,  eighteen  hundred  and  eighty-seven,  and 
all  Acts  amendatory  thereof,  and  to  enlarge  the  powers  of  the  Interstate 
Commerce  Commission,"  shall  take  effect  and  be  in  force  sixty  days  after 
its  approval  by  the  President  of  the  United  States.     [34  Stat.  L.  838.] 

This  resolution  purported  to  affect  section  11  of  the  Act  of  June  29,  1906,  ch.  3519, 
given  in  the  preceding  paragraph  of  the  text. 

Time  of  taking  effect.-^  This  joint  reso-  by  its  own  terms,  became  effective  on  its 

lution  of  Congress  providing  that  the  Act  approval  by  the  President  one  day  before 

should  *'  take  effect  and  be  in  force  sixty  his  approval  of  the  joint  resolution.    U.  S. 

days  after  its  approval  by  the  President  t\  Standard  Oil  Co.,  (1907)  148  Fed.  720; 

of  the  United  States,"  was  powerless  to  Southern  Pao.  Co.  v.  Meadors,  (1910)   61 

postpone  the  operation  of  the  Act,  which,  Tex.  Civ.  App.  36,  129  S.  W.  170. 


An  Act  Defining  the  right  of  immnnity  of  witnesses  nnder  the  Act  entitled 
"An  Act  in  relation  to  testimony  before  the  Interstate  Commerce. 
Commission,"  and  so  forth,  approved  February  eleventh,  eighteen, 
hundred  and  ninety-three,  and  an  Act  entitled  "An  Act  to  establish 
fhe  Department  of  Commerce  and  Labor,"  approved  February  four- 
teenth, nineteen  hundred  and  three,  and  an  Act  entitled  "An  Act  to 
further  regulate  commerce  with  foreign  nations  and  among  the 
States,"  approved  February  nineteenth,  nineteen  hundred  and  three, 
and  an  Act  entitled  "An  Act  making  appropriations  for  the  legisla^ 
tive,  executive,  and  judicial  expenses  of  the  Oovemment  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  four,  and  for 
other  purposes, ' '  approved  February  twenty-fifth,  nineteen  hundred 
and  three. 

[Act  of  June  30, 1906,  ch.  3930,  34  Stat  L,  798.] 

[Witnesses — immunity  of  in  interstate  commerce  and  anti-trust,  etc., 
cases  —  limited  to  natural  persons.]  That  under  the  immunity  provisions 
in  the  Act  entitled  "An  Act  in  relation  to  testimony  before  the  Interstate 
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• 

Commerce  Commission/*  and  so  forth,  approved  February  eleventh,  eigh- 
teen hundred  and  ninety-three,  in  section  six  of  the  Act  entitled  **  An  Act 
to  establish  the  Department  of  Commerce  and  Labor, ' '  approved  February 
fourteenth,  nineteen  hundred  and  three,  and  in  the  Act  entitled  '*  An  Act  to 
further  regulate  commerce  with  foreign  nations  and  among  the  States," 
approved  February  nineteenth,  nineteen  hundred  and  three,  and  in  the 
Act  entitled  "An  Act  making  appropriations  for  the  legislative,  executive, 
and  judicial  expenses  of  the  Government  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  four,  and  for  other  purposes,"  approved 
February  twenty-fifth,  nineteen  hundred  and  three,  immunity  shall  extend 
only  to  a  natural  person  who,  in  obedience  to  a  subpoena,  gives  testimony 
under  oath  or  produces  evidence,  documentary  or  otherwise,  under  oath. 
[34  Stat  L.  798.] 

The  Act  of  Feb.  11,  1898,  ch.  83,  mentioned  in  the  text  is  given  supra,  p.  546i 

The  Act  of  Feb.  14,  1903,  ch.  552,  |  6,  is  noted  under  section  4  of  said  Act  in 
CoMicERCB  Depabtment,  Tol.  2,  p.  478.  Said  section  established  a  Bureau  of  Corpo- 
rations in  the  Department  of  Commerce  and  Labor,  conferring  certain  powers  on  the 
Conmiissioner  of  Corporations.  However,  by  the  Act  of  Sept.  26,  1914,  cli.  311,  |  3, 
infra,  p.  576,  which  Act  established  a  Federal  Trade  Commission,  the  previously  existing 
Bureau  of  Corporations  was  abolished  and  its  powers  and  duties  conferred  on  said 
Commission. 

The  Act  of  Feb.  19,  1903,  ch.  708,  is  given  supra,  p.  649  et  seq. 

The  Act  of  Feb.  25,  1903,  ch.  755,  |  1,  is  given  supra,  p.  567. 


Seo.  6.  [Agent  in  Washington  to  be  designated  by  earrien  for  service 
of  process,  etc. —  service  in  default  of  designation.]  *  *  *  It  shall  he 
the  duty  of  every  common  carrier  subject  to  the  provisions  of  this  Act, 
within  sixty  days  after  the  taking  effect  of  this  Act,  to  designate  in  writing 
an  agent  in  the  city  of  Washington,  District  of  Columbia,  upon  whom 
service  of  all  notices  and  processes  may  be  made  for  and  on  behalf  of  said 
common  carrier  in  any  proceeding  or  suit  pending  before  the  Interstate 
Commerce  Commission  or  before  said  commerce  court,  and  to  file  such  desig- 
nation in  the  office  of  the  secretary  of  the  Interstate  Commerce  Commis- 
sion, which  designation  may  from  time  to  time  be  changed  by  like  writing 
similarly  filed ;  and  thereupon  service  of  all  notices  and  processes  may  be 
made  upon  such  common  carrier  by  leaving  a  copy  thereof  with  such  desig- 
nated agent  at  his  ofiice  or  usual  place  of  residence  in  the  city  of  Wash- 
ington, with  like  effect  as  if  made  personally  upon  such  common  carrier, 
and  in  default  of  such  designation  of  such  agent,  service  of  any  notice  or 
other  process  in  any  proceeding  before  said  Interstate  Commerce  Commis- 
sion or  commerce  court  may  be  made  by  posting  such  notice  or  process  in 
the  oflSce  of  the  secretary  of  the  Interstate  Commerce  Commission.  [3€ 
Stat  L.  544.] 

The  provisions  of  the  text  and  of  the  following  sections  15,  16  and  18,  are  from 
the  Interstate  Commerce  Act  of  Jime  18,  1910,  ch.  309,  entitled  "An  Act  to  create  a 
commerce  court,  and  to  amend  the  Act  entitled  *An  Act  to  regulate  comriierce,'  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  as  heretofore  amended,  and  for 
other  purposes." 

Sections  1-5  of  this  Act  and  the  part  of  section  6  preceding  that  given  in  the  text, 
related  to  the  creation  of  the  Commerce  Court.  These  sections  were  embodied  in  the 
Judicial  Code  of  March  3,  1911,  chiefly  in  chapter  9,  and  were  repealed  by  section 
297  of  said  Code.     The  Commerce  Court  was  abolished  by  a  provision  of  an  Act  of 
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Oct.  22,  1913,  ch.  22,  |  1,  38  Stat  L.  219,  and  its  powers  and  duties  conferred  on  the 
District  Courts.     See  Judiciary. 

Sections  7-14  of  this  Act  amended  various  sections  of  the  Interstate  Commerce  Act 
of  Feb.  4,  1887,  eh.  104,  and  are  incorporated  in  said  sections  as  heretofore  set  out, 
«i*pra,  p.  337. 

Section  17  of  this  Act,  relating  to  injunctions  based  on  alleged  unconstitutionality 
of  state  statutes,  was  re-enacted  by  the  Judicial  Code  of  March  3,  1911,  in  section  266, 
and  repealed  by  section  297  thereof.    See  Judiciabt. 

Sec.  15.  [Prior  proceedings,  obligations,  etc.,  not  impaired.]  That 
nothing  in  this  Act  contained  shall  undo  or  impair  any  proceedings  hereto- 
fore taken  by  or  before  the  Interstate  Commerce  Commission  or  any  of  the 
Acts  of  said  commission;  and  in  any  cases,  proceedings,  or  matters  now 
pending  before  it,  the  commission  may  exercise  any  of  the  powers  hereby 
conferred  upon  it,  as  would  be  proper  in  cases,  proceedings,  or  matters 
hereafter  initiated;  and  nothing  in  this  Act  contained  shall  operate  to 
release  or  affect  any  obligation,  liability,  penalty,  or  forfeiture  heretofore 
existing  against  or  incurred  by  any  person,  corporation,  or  association. 
[36  Stat  L.  556.] 

See  the  notes  to  the  preceding  section  6  of  this  Act. 

Sec.  16.  [Issue  of  stocks  and  bonds  by  railroads  —  President  to  appoint 
oommission  to  investigate  —  employment  of  experts,  etc. —  compensation 
—  details  from  departments,  etc. —  expeiises.]  That  the  President  is 
hereby  authorized  to  appoint  a  commission  to  investigate  questions  pertain- 
ing to  the  issuance  of  stocks  and  bonds  by  railroad  corporations,  subject  to 
the  provisions  of  the  Act  to  regulate  commerce,  and  the  power  of  Congress 
to  regulate  or  affect  the  same,  and  to  fix  the  compensation  of  the  members 
of  such  commission.  Said  commission  shall  be  and  is  hereby  authorized  to 
employ  experts  to  aid  in  the  work  of  inquiry  and  examination,  and  such 
clerks,  stenographers,  and  other  assistants  as  may  be  necessary,  which 
employees  shall  be  paid  such  compensation  as  the  commission  may  deem 
just  and  reasonable  upon  a  certificate  to  be  issued  by  the  chairman  of  the 
commission.  The  several  departments  and  bureaus  of  the  Qovemment  shall 
detail  from  time  to  time  such  officials  and  employees  and  furnish  such 
information  to  the  commission  as  may  be  directed  by  the  President.  For 
the  purposes  of  its  investigations  the  commission  shall  be  authorized  to 
incur  and  have  paid  upon  the  certificate  of  its  chairman  such  expenses  as 
the  commission  shall  deem  necessary:  Provided,  however.  That  the  total 
expenses  authorized  or  incurred  under  the  provisions  of  this  section  for 
compensation,  employees,  or  otherwise,  shall  not  exceed  the  sum  of  twenty- 
five  thousand  dollars.    [36  Stat.  L.  556.] 

See  the  notes  to  section  6  of  this  Act,  supra,  p.  670. 

Sec.  18.  [EfTect.]    That  this  Act  shall  take  effect  and  be  in  force  from 
and  after  the  expiration  of  sixty  days  after  its  passage,  except  as  to  sections 
twelve  and  sixteen,  which  sections  shall  take  effect  and  be  in  force 
immediately,    [36  Stat.  L.  557.] 

S^e  the  notes  to  section  6  of  this  Act,  supra,  p.  670. 
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Sec.  11.  [A]  [Determination  of  questions  of  competition  —  applications 
—  proceedings  —  orders.]  •  •  •  Jurisdiction  is  hereby  conferred  on  the 
Interstate  Commerce  Commission  to  determine  questions  of  fact  as  to  the 
competition  or  possibility  of  competition,  after  full  hearing,  on  the  applica- 
tion of  any  railroad  company  or  other  carrier.  Such  application  may  be 
filed  for  the  purpose  of  determining  whether  any  existing  service  is  in  vio- 
lation of  this  section  and  pray  for  an  order  permitting  the  continuance  of 
any  vessel  or  vessels  already  in  operation,  or  for  the  purpose  of  asking  an 
order  to  install  new  service  not  in  conflict  with  the  provisions  of  this  para- 
graph. The  commission  may  on  its  own  motion  or  the  application  of  any 
shipper  institute  proceedings  to  inquire  into  the  operation  of  any  vessel  in 
use  by  any  railroad  or  other  carrier  which  has  not  applied  to  the  commis- 
sion and  had  the  question  of  competition  or  the  possibility  of  competition 
determined  as  herein  provided.  In  all  such  cases  the  order  of  said  com- 
mission shall  be  final.    [37  Stat.  L.  567.] 

The  provisions  of  the  foregoing  and  of  the  two  foHowing  paragraphs  of  the  text 
are  from  the  Panama  Canal  Act  of  Aug.  24,  1912,  eh.  390,  §  11.  The  first  paragraph 
of  this  section  amended  the  Act  of  Feb.  4,  1887,  ch.  104,  §  6,  supra,  p.  404.  The 
last  paragraph  of  this  section  amended  section  6  of  the  last  cited  Act,  supra,  p.  406. 
A  further  provision  of  this  section  related  to  the  use  of  the  Panama  Canal  by  vessels 
engaged  in  the  coastwise  or  foreign  trade.    See  the  title  Rivers,  Hasbobs  and  Canals. 

[Sec.  11  continued.  [B]  Continuation  of  water  service — rates  —  sched- 
ules, etc.]  If  the  Interstate  Commerce  Commission  shall  be  of  the  opinion 
that  any  such  existing  specified  service  by  water  other  than  through  the 
Panama  Canal  is  being  operated  in  the  interest  of  the  public  and  is  of  advan- 
tage to  the  convenience  and  commerce  of  the  people,  and  that  such  extension 
will  neither  exclude,  prevent,  nor  reduce  competition  on  the  rout«  by  water 
under  consideration,  the  Interstate  Commerce  Commission  may,  by  order, 
extend  the  time  during  which  such  service  by  water  may  continue  to  be 
operated  beyond  July  first,  nineteen  hundred  and  fourteen.  In  every  case 
of  such  extension  the  rates,  schedules,  and  practices  of  such  water  carrier 
shall  be  filed  with  the  Interstate  Commerce  Commission  and  shall  be  subject 
to  the  act  to  regulate  commerce  and  all  amendments  thereto  in  the  same 
manner  and  to  the  same  extent  as  is  the  railroad  or  other  conunon  carrier 
controlling  such  water  carrier  or  interested  in  any  manner  in  its  operation: 
Provided,  Any  application  for  extension  under  the  terms  of  this  provision 
filed  with  the  Interstate  Commerce  Commission  prior  to  July  first,  nineteen 
hundred  and  fourteen,  but  for  any  reason  not  heard  and  disposed  of  before 
said  date,  may  be  considered  and  granted  thereafter.    [37  Stat.  L.  567.] 

The  "  act  to  regulate  commerce  "  mentioned  in  this  paragraph  is  the  Act  of  Feb.  4, 
1887,  ch.  104,  heretofore  set  out  as  amended,  supra,  p.  337. 

[Sec.  11  continued,  [C]  Orders  of  Commission  —  procedure  —  enforce- 
ment.] The  orders  of  the  Interstate  Commerce  Commission  relating  to  this 
section  shall  only  be  made  upon  formal  complaint  or  in  proceedings  instituted 
by  the  commission  of  its  own  motion  and  after  full  hearing.  The  orders  pro- 
vided for  in  the  two  amendments  to  the  Act  to  regulate  commerce  enacted 
in  this  section  shall  be  served  in  the  same  manner  and  enforced  by  the 
same  penalties  and  proceedings  as  are  the  orders  of  the  commission  made 
under  the  provisions  of  section  fifteen  of  the  Act  to  regulate  commerce,  as 


INTERSTATE  COMMERCE  573 

amended  Jiine  eighteenth,  nineteen  hundred  and  ten,  and  they  may  be 
conditioned  for  the  payment  of  any  sum  or  the  giving  of  security  for  the 
payment  of  any  sum  or  the  discharge  of  any  obligation  which  may  be 
required  by  the  terms  of  said  order.    [37  Stat.  L.  578.] 

The  "two  amendments"  mentioned  in  this  paragraph  as  having  been  made  by 
this  section  are  amendments  to  the  Act  of  Feb.  4,  1887,  ch.  104,  §§  5  and  6  respectively, 
and  are  incorporated  in  said  sections,  supra,  p.  404  et  seq. 

Section  16  of  the  last  cited  Act,  also  mentioned  in  the  text,  is  given  supra,  p.  458. 


An  Act  To  punish  the  unlawful  breaking  of  seals  of  railroad  cars  contain- 
ing interstate  or  foreign  shipments,  the  unlawful  entering  of  such 
cars,  the  stealing  of  freight  and  express  packages  or  baggage  or 
articles  in  process  of  transportation  in  interstate  shipment,  and  the 
felonious  asportation  of  such  freight  or  express  packages  or  baggage 
or  articles  therefrom  into  another  district  of  the  United  States,  and 
the  felonious  possession  or  reception  of  the  same. 

[Act  of  February  13,  1913,  ch.  50,  37  Stat.  L.  670.] 

[Sec.  1.]  [Larceny,  etc.,  of  goods  in  interstate  conmierce.]    That  who- 
ever shall  unlawfully  break  the  seal  of  any  railroad  car  containing  inter- 
state or  foreign  shipments  of  freight  or  express,  or  shall  enter  any  such  car 
with  intent,  in  either  case,  to  commit  larceny  therein;  or  whoever  shall 
steed  or  unlawfully  take,  carry  away,  or  conceal,  or  by  fraud  or  deception 
obtain  from  any  railroad  car,  station  house,  platform,  depot,  steamboat, 
vessel,  or  wharf,  with  intent  to  convert  to  his  own  use  any  goods  or  chattels 
moving  as,  or  which  are  a  part  of  or  which  constitute,  an  interstate  or 
foreign  shipment  of  freight  or  express,  or  shall  buy,  or  receive,  or  have  in 
his  possession  any  such  goods  or  chattels,  knowing  the  same  to  have  been 
stolen ;  or  whoever  shall  steal  or  shall  unlawfully  take,  carry  away,  or  by 
fraud  or  deception  obtain,  with  intent  to  convert  to  his  own  use,  any  bag- 
gage which  shall  have  come  into  the  possession  of  any  common  carrier  for 
transportation  from  one  State  or  Territory  or  the  District  of  Columbia  to 
another  State  or  Territory  or  the  District  of  Columbia,  or  to  a  foreign 
country,  or  from  a  foreign  country  to  any  State  or  Territory  or  the  Dis- 
trict of  Columbia,  or  shall  break  into,  steal,  take,  carry  away,  or  conceal 
any  of  the  contents  of  such  baggage,  or  shall  buy,  receive,  or  have  in  his 
possession  any  such  baggage  or  any  article  therefrom  of  whatsoever  nature, 
knowing  the  same  to  have  been  stolen,  shall  in  each  case  be  fined  not  more 
than  five  thousand  dollars  or  imprisoned  not  more  than  ten  years,  or  both, 
and  prosecutions  therefor  may  be  instituted  in  any  district  wherein  the 
crime  shall  have  been  committed.     The  carrying  or  transporting  of  any 
such  freight,  express,  baggage,  goods,  or  chattels  from  one  State  or  Terri- 
tory or  the  District  of  Columbia  into  another  State  or  Territory  or  the 
District  of  Columbia,  knowing  the  same  to  have  been  stolen,  shall  constitute 
a  separate  offense  and  subject  the  offender  to  the  penalties  above  described 
for  unlawful  taking,  and  prosecutions  therefor  may  be  instituted  in  any 
district  into  which  such  freight,  express,  baggage,  goods,  or  chattels  shall 
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have  been  removed  or  into  which  they  shall  have  been  brought  by  such 
offender.     [37  Stat  L.  670.] 

Provisiona   relating   to   robbery,   etc.,   of   trains   in   the   territories    are   made   by 
section  322  of  the  Penal  Laws,    bee  Penal  Laws. 


Constitutionality.  —  By  the  commerce 
clause  Congress  has  the  power  to  regu- 
late all  interstate  commerce,  and  con- 
sequently to  protect  it  from  destruction 
or  depreciation,  the  same  power  which  it 
possesses  under  that  clause  of  the  Con- 
stitution which  grants  it  the  power  to 
establish  the  Post  Office  Department.  Nor 
does  it  matter  that  the  same  offense, 
breaking  into  a  railroad  car  for  the  pur- 
pose of  committing  larceny  therein,  and  the 
larceny  itself,  may  be  punished  under  the 
laws  of  the  state  where  the  offense  is 
committed,  as  it  is  now  well  settled  that 
certain  acts  may  be  in  violation  of  both 
state  and  national  penal  code  and  may 
be  prosecuted  in  either  of  these  courts. 
There  is  no  reason  for  doubting  the  con- 
stitutionality of  the  Act.  Morris  t\  U.  S., 
(€.  C.  A.  8th  Cir.  1916)  229  Fed.  616, 
143  C.  C.  A.  584. 

Goods  stolen  while  in  course  of  inter- 
state commeroe. —  In  Friedman  v.  U.  S., 
(C.  C.  A.  1st  Cir.  1916)  223  Fed.  429, 
147  C.  C.  A.  365,  the  indictment  was  laid 
under  this  section  charging  the  plaintiff 
in  error  with  unlawfully  receivmg  and 
concealing  certain  brasses  stolen  from  a 
box  car  at  Springfield  while  constituting 
a  part  of  a  shipment  from  Concord,  N.  H., 
to  Springfield,  Mass.  The  merchandise 
belonged  to  the  Boston  and  Maine  Kail- 
road,  and  was  a  part  of  its  cars  being 
forwarded  to  the  repair  shops  of  the  rail- 
road corporation.  The  claim  was  made 
that  as  this  material  was  carried  without 
compensation^  and  was  all  the  time  the 
property  of  the  Boston  and  Maine  Rail- 
road, it  was  not  within  the  statute.  The 
court  held  that  inasmuch  as  it  was 
being  transported  as  freight,  it  was  within 
the  letter  of  "the  statute.  Once  in  inter- 
state commerce,  goods  transported  as 
freight  retain  the  diaracter  thus  acquired 
and  are  imder  the  protection  of  the  Act, 
like  mail  matter,  until  they  reach  their 
ultimate  destination;  and  whoever  re- 
ceives stolen  goods,  knowing  them  to  be 
stolen,  takes  the  risk  of  their  having 
•  been  stolen  during  transportation  in  inter- 
state commerce  and  of  their  being  thus 
within  the  protection  of  the  Act.  See 
further  to  the  same  effect  Kasle  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1916)  233  Fed.  878, 
147  C.  C.  A.  652. 

Indictment  —  Goods  interstate  vonv- 
merce. — An  indictment  which  charged 
the  accused  with  know^ingly,  unlawfully 
and  feloniously  having  in  his  possession 
distinct  goods  and  chattels  which  had 
been  stolen,  taken  and  carried  away  from 
a  named  railroad  station  in  Toledo,  Ohio, 
while  in  course  of  shipment  in  interstate 
conmierce  between  two  points  named  in 


the  counts,  sufficiently  charged  that  the 
goods  were  interstate  commerce  or  a  part 
thereof,  that  they  retained  their  character 
as  an  interstate  shipment  of  freight  and 
had  not  lost  their  character  as  such,  as 
part  of  interstate  commerce.  Kaale  v, 
U.  S.,  (CCA.  6th  Cir.  1916)  233  Fed. 
878,  147  C  C.  A.  552. 

Knotoledge, —  It  is  not  necessary  to  aver 
that  at  the  times  the  goods  and  chattels 
were  allied  to  have  been  in  the  posses- 
sion of  the  accused,  he  knew  they  had 
been  stolen  from  interstate  commerce. 
One  who  knowingly  receives  stolen  chat- 
tels must  do  so  at  the  peril  of  their  hav- 
ing been  stolen  while  in  course  of  inter- 
state transportation.  Both  the  receiver 
and  the  thief  are  chargeable  with  knowl- 
edge of  the  Act  of  Congress  forbidding 
this  particular  theft,  quite  as  certainly 
as  they  are  of  a  state  statute  prohibiting 
theft  generally.  Kasle  v.  U.  S.,  ( C.  C  A. 
6th  Cir.  1916)  233  Fed.  878,  147  C  C  A. 
552. 

Specific  oumership.  —  An  indictment 
charging  an  offense  under  this  statute 
must  allege  speciflc  ownership,  but  a 
special  property^  such  as  that  for  bailee, 
carrier,  or  the  like,  in  goods  stolen  is 
sufficient  for  the  purposes  of  an  indict- 
ment. So  an  indictment  which  alleged 
the  names  of  the  consignees,  sufficiently 
fixed  the  ownership  of  the  goods,  since  in 
the  absence  of  an  agreement  to  the  con- 
trary, delivery  to  a  common  carrier  is 
delivery  to  the  consignee.  Kasle  t?.  U.  S., 
(1..  C  A.  6th  Cir.  1916)  233  Fed.  878, 
147  C.  C  A.  562. 

Evidence.  —  Conviction  of  the  offense 
of  having  in  possession  goods  and  chattels 
knowing  them  to  have  oeen  stolen  while 
in  course  of  interstate  commerce  may  be 
established  upon  circumstantial  evidence. 
Kasle  V.  U.  S.,  (C  C  A.  eth  Cir.  1916) 
233  Fed.  878,  147  C  C.  A.  562, 

Jury  question. —  The  question  of  the 
guilt  or  innocence  of  one  accused  of  re- 
ceiving and  having  in  his  possession  goods 
and  chattels  stolen  in  the  course  of  inter- 
state commerce,  in  violation  of  this 
section  is  one  for  the  jury.  Cuomo  v. 
U.  S.,  (C  C  A.  2d  Cir.  1916)  231  Fed- 
116,  145  O.  C  A.  304. 

Instructions. —  In  a  prosecution  under 
this  statute  for  unlawfully  having  in  pos- 
session goods  and  chattels  with  knowledge 
that  they  were  stolen  while  in  course  of 
interstate  commerce,  a  charge  instructing 
the  jury  to  find  whether  the  goods  and 
chattels  in  issue  were  articles  of  inter- 
state transportation,  whether  they  were 
stolen  while  in  course  of  such  transporta- 
tion, whether  the  defendant  came  into 
possession  of  them,  and  if  these  findings 
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were  in  the  affirmative,  then  to  find 
whether  the  defendant  received  the  articles 
knowing  them  to  have  been  stolen,  was 
held  to  be  erroneous,  since  such  tests  as 
these  of  guilty  knowledge  on  the  part  of 
the  accused  subjected  him  to  a  standard 
of  conduct  and  of  capacity  to  detect 
crime  which  the  jury  might  conclude  to 
be  the  standard  of  reasonable  and  honest 
men  of  average  intelliffenoe  when  acting 
under  circumstances  like  those  which 
might  be  found  to  have  existed  in  the 
instant  case.  The  effect  of  such  tests  was 
to  charge  the  accused  with  guilty  knowl- 
edge or  not  upon  what  the  jury  might 
find  would  have  induced  belief  in  the 
mind  of  a  man  such  as  they  were  told  to 


consider,  rather  than  the  belief  that  was 
actually  created  in  the  mind  of  the  ac- 
cused; or  at  least  the  accused  might  be 
condemned  even  if  his  only  fault  con- 
sisted in  being  less  cautious  or  suspicious 
than  honest  men  of  average  intelligence 
are  of  the  acts  of  others.  The  result  of 
the  rule  of  the  charge  would  be  to  convict 
a  man,  not  because  guilty,  but  because 
stupid.  The  issue  is  whether  an  accused 
has  knowledge,  not  whether  some  other 
person  would  have  obtained  knowledge, 
that  the  goods  were  stolen,  and  this  issue 
must  be  determined  upon  the  individual 
test  of  the  accused.  Kasle  v,  U.  S.,  (C.  C. 
A.  eth  Cir.  1916)  233  Fed.  878,  147 
C.  C.  A.  552. 


Sec.  2.  [Jurisdiction  of  State  oourta  uniinpaired.]  That  nothing  in 
tbis  Act  shall  be  held  to  take  away  or  impair  the  jurisdiction  of  the  courts 
of  the  several  States  under  the  laws  thereof ;  and  a  judgment  of  conviction 
or  acquittal  on  the  merits  under  the  laws  of  any  State  shall  be  a  bar  to  any 
prosecution  hereunder  for  the  same  act  or  acts.    [37  Stat.  L.  670.] 


[Sec.  1.]  [Interstate  Oommeroe  Commission  —  exchange  of  supplies.] 
•  *  •  Hereafter  the  Interstate  Commerce  Commission  may  exchange 
typewriters,  adding  machines,  and  other  labor-saving  devices  in  part  pay- 
ment for  like  articles.    [38  Stat.  L.  6^.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 


n.  FEDERAL  TRADE  COMMISSION 

An  Act  To  create  a  Federal  Trade  Oommission,  to  define  its  powers  and 

duties,  and  for  other  purposes. 

[Acfof  Sept.  26, 1914,  ch.  311,  38  Stat.  L.  717.] 

[Sec.  1.]  [Federal  Trade  Commission  —  creation  —  membership  — 
vacancies  —  seal.]  That  a  commission  is  hereby  created  and  established, 
to  be  known^as  the  Federal  Trade  Commission  (hereinafter  referred  to  as 
the  commission),  which  shall  be. composed  of  five  commissioners,  who  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate.  Not  more  than  three  of  the  commissioners  shall  be  members  of 
the  same  political  party.  The  first  conimissioners  appointed  shall  continue 
in  office  for  terms  of  three,  four,  five,  six,  and  seven  years,  respectively, 
from  the  date  of  the  taking  effect  of  this  Act,  the  term  of  each  to  be  desig- 
nated by  the  President,  but  their  successors  shall  be  appointed  for  terms  of 
seven  years,  except  that  any  person  chosen  to  fill  a  vacancy  shall  be 
appointed  only  for  the  unexpired  term  of  the  commissioner  whom  he  shall 
succeed. '  The  commission  shall  choose  a  chairman  from  its  own  membership. 
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No  commissioner  shall  engage  in  any  other  business,  vocation,  or  employ- 
ment. Any  commissioner  may  be  removed  by  the  President  for  inefficiency, 
neglect  of  duty,  or  malfeasance  in  office.  A  vacancy  in  the  commission 
shall  not  impair  the  right  of  the  remaining  commissioners  to  exercise  all 
the  powers  of  the  commission. 

The  commission  shall  have  an  official  seal,  which  shall  be  judicially 
noticed.     [38  Stat  L.  717.] 

This  is  the  first  section  of  the  "  Fedieral  Trade  Commission  Act." 

Sec.  2.  [Salaries  —  employees  —  classified  dvil  service  —  ocpenditnres 
—  rent  of  offices.]  That  each  commissioner  shall  receive  a  salary  of  $10,000 
a  year,  payable  in  the  same  manner  as  the  salaries  of  the  judges  of  the 
courts  of  the  United  States.  The  commission  shall  appoint  a  secretary, 
who  shall  receive  a  salary  of  $5,000  a  year,  payable  in  like  manner,  and  it 
shall  have  authority  to  employ  and  fix  the  compensation  of  such  attorneys, 
special  experts,  examiners,  clerks,  and  other  employees  as  it  may  from  time 
to  time  find  necessary  for  the  proper  performance  of  its  duties  and  as  may 
be  from  time  to  time  appropriated  for  by  Congress. 

With  the  exception  of  the  secretary,  a  clerk  to  each  commissioner,  the 
attorneys,  and  such  special  experts  and  examiners  as  the  commission  may 
from  time  to  time  find  necessary  for  the  conduct  of  its  work,  all  employees 
of  the  commission  shall  be  a  part  of  the  classified  civil  service,  and  shall 
enter  the  service  under  such  rules  and  regulations  as  may  be  prescribed 
by  the  commission  and  by  the  Civil  Service  Commission. 

All  of  the  expenses  of  the  commission,  including  all  necessary  expenses 
for  transportation  incurred  by  the  commissioners  or  by  their  employees 
under  their  orders,  in  making  any  investigation,  or  upon  official  business  in 
any  other  places  than  in  the  city  of  Washington,  shall  be  allowed  and 
paid  on  the  presentation  of  itemized  vouchers  therefor  approved  by  the 
commission. 

Until  otherwise  provided  by  law,  the  commission  may  rent  suitable  offices 
for  its  use. 

The  Auditor  for  the  State  and  Other  Departments  shall  receive  and 
examine  all  accounts  of.  expenditures  of  the  commission.    [38  Stat,  L,  718,] 

The  salaries  of  the  judges  of  the  courts  of  the  United  States  are  payable  monthly 
by  virtue  of  various  provisions  of  the  Judicial  Code  of  March  3,  1911.    See  Judiciabt. 
For  provisions  relating  to  the  classified  civil  service,  see  Civil  Service. 

Sec.  3.  [Bureau  of  corporations  abolished  —  transfer  of  employees, 
etc. —  principal  office  —  inquiries  elsewhere.]  That  upon  the  organiza- 
tion of  the  commission  and  election  of  its  chairman,  the  Bureau  of  Corpora- 
tions and  the  offices  of  Commissioner  and  Deputy  Commissioner  of  Corpora- 
tions shall  cease  to  exist;  and  all  pending  investigations  and  proceedings 
of  the  Bureau  of  Corporations  shall  be  continued  by  the  commission. 

All  clerks  and  employees  of  the  said  bureau  shall  be  transferred  to  and 
become  clerks  and  employees  of  the  commission  at  their  present  grades  and 
salaries.  All  records,  papers,  and  property  of  the  said  bureau  shall  become 
records,  papers,  and  property  of  the  commission,  and  all  unexpended  funds 
and  appropriations  for  the  use  and  maintenance  of  the  said  bureau,,  includ- 
ing any  allotment  already  made  to  it  by  the  Secretary  of  Commerce  from 
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the  contingent  appropriation  for  the  Department  of  Commerce  for  the 
fiscal  year  nineteen  hundred  and  fifteen,  or  from  the  departmental  printing 
fund  for  the  fiscal  year  nineteen  hundred  and  fifteen,  shall  become  funds 
and  appropriations  available  to  be  expended  by  the  commission  in  the  exer- 
cise of  the  powers,  authority,  and  duties  conferred  on  it  by  this  Act. 

The  principal  office  of  the  commission  shall  be  in  the  city  of  Washington, 
bat  it  may  meet  and  exercise  all  its  powers  at  any  other  place.  The  com- 
miission  may,  by  one  or  more  of  its  members,  or  by  such  examiners  as  it  may 
designate,  prosecute  any  inquiry  necessary  to  its  duties  in  any  part  of  the 
United  States.    [38  Stat  L.  718.] 

The  Bureau  of  Corporationa  abolished  by  this  section  was  established  by  the  Act 
of  Feb.  14,  1903,  §  6,  32  Stat  L.  827,  which  Act  established  the  Department  of  Com- 
merce and  Labor.  Said  section  is  given,  together  with*  cases  construing  the  same,  in 
COMMEBCE  Dbpabtment,  vol.  2,  pp.  47&-479. 

Sec.  4.  [Definitions.]  That  the  words  defined  in  this  section  shall  have 
the  following  meaning  when  found  in  this  Act,  to  wit : 

^*  Commerce  "  means  commerce  among  the  several  States  or  with  foreign 
nations,  or  in  any  Territory  of  the  United  States  or  in  the  District  of 
Columbia,  or  between  any  such  Territory  and  another,  or  between  any  such 
Territory  and  any  State  or  foreign  nation,  or  between  the  District  of 
Columbia  and  any  State  or  Territory  or  foreign  nation. 

''  Corporation  "  means  any  company  or  association  incorporated  or 
unincorporated,  which  is  organized  to  carry  on  business  for  profit  and  has 
shares  of  capital  or  capital  stock,  and  any  company  or  association,  incorpo- 
rated or  unincorporated,  without  shares  of  capital  or  capital  stock,  except 
partnerships,  which  is  organized  to  carry  on  business  for  its  own  profit  or 
that  of  its  members. 

'*  Documentary  evidence  ''  means  all  documents,  papers,  and  correspond- 
ence in  existence  at  and  after  the  passage  of  this  Act. 

**Act8  to  regulate  commerce  "  means  the  Act  entitled  '*An  Act  to  regu- 
late commerce,"  approved  February  fourteenth,  eighteen  hundred  and 
eighty-seven,  and  all  Actsamendatory  thereof  and  supplementary  thereto. 

'^  Antitrust  acts  "  means  the  Act  entitled  *'An  Act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,"  approved  July 
second,  eighteen  hundred  and  ninety;  also  the  sections  seventy-three  to 
seventy-seven,  inclusive,  of  an  Act  entitled  **An  Act  to  reduce  taxation,  to 
provide  revenue  for  the  Qovemment,  and  for  other  purposes,"  approved 
August  twenty-seventh,  eighteen  hundred  and  ninety-four;  and  also  the 
Act  entitled  **An  Act  to  amend  sections  seventy-three  and  seventy-six  of 
the  Act  of  August  twenty-seventh,  eighteen  hundred  and  ninety-four, 
entitled  'An  Act  to  reduce  taxation,  to  provide  revenue  for  the  Government, 
and  for  other  purposes,'  "  approved  February  twelfth,  nineteen  hundred 
and  thirteen.    [38  Stat.  L.  719.] 

The  Act  of  Feb.  4,  1887,  ch.  104,  mentioned  in  the  text  is  given,  as  amended,  8upra, 
p.  337  et  seq. 

For  the  Act  of  Aug.  27,  1894,  ch.  349,  §§  73-77,  and  the  amendments  thereto,  made 
by  the  Act  of  Feb.  12,  1913,  ch.  40,  see  Trade  Combinations  and  Trusts. 

Sec.  5.  [A]  [Power  to  prohibit  unfair  competition.]  That  unfair 
methods  of  competition  in  commerce  are  hereby  declared  unlawful. 
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The  commission  is  hereby  empowered  and  directed  to  prevent  persons, 
partnerships,  or  corporations,  except  banks,  and  common  carriers  subject 
to  the  Acts  to  regulate  commerce,  from  using  unfair  methods  of  competition 
in  commerce.    [38  Stat.  L,  719.] 

[Sec.  5  continued.  [B]  Procedure  by  Oommission.]  Whenever  the  com- 
mission shall  have  reason  to  believe  that  any  such  person,  partnership,  or  cor- 
poration has  been  or  is  using  any  unfair  method  of  competition  in  commerce, 
and  if  it  shall  appear  to  the  commission  that  a  proceeding  by  it  in  respect 
thereof  would  be  to  the  interest  of  the  public,  it  shall  issue  and  serve  upon 
such  person,  partnership,  or  corporation  a  complaint  stating  its  charges 
in  that  respect,  and  containing  a  notice  of  a  hearing  upon  a  day  and  at  a 
place  therein  fixed  at  least  thirty  days  after  the  service  of  said  complaint. 
The  person,  partnership,  or  corporation  so  complained  of  shall  have  the 
right  to  appear  at  the  place  and  time  so  fixed  and  show  cause  why  an  order 
should  not  be  entered  by  the  commission  rc^^uiring  such  person,  partnership, 
or  corporation  to  cease  and  desist  from  the  violation  of  the  law  so  charged 
in  said  complaint.  Any  i)er8on,  partnership,  or  corporation  may  make 
application,  and  upon  good  cause  shown  may  be  allowed  by  the  commission, 
to  intervene  and  appear  in  said  proceeding  by  counsel  or  in  person.  The 
testimony  in  any  such  proceeding  shall  be  reduced  to  writing  and  filed  in 
the  office  of  the  commission.  If  upon  such  hearing  the  commission  shall 
be  of  the  opinion  that  the  method  of  competition  in  question  is  prohibited 
by  this  Act,  it  shall  make  a  report  in  writing  in  which  it  shall  state  its  find- 
ings as  to  the  facts,  and  shall  issue  and  cause  to  be  served  on  such  person, 
partnership,  or  corporation  an  order  requiring  such  person,  partnership, 
or  corporation  to  cease  and  desist  from  using  such  method  of  competition. 
Until  a  transcript  of  the  record  in  such  hearing  shall  have  been  filed  in  a 
circuit  court  of  appeals  of  the  United  States,  as  hereinafter  provided,  the 
commission  may  at  any  time,  upon  such  notice  and  in  such  manner  as  it  shall 
deem  proper,  modify  or  set  aside,  in  whole  or  in  part,  any  report  or  any 
order  made  or  issued  by  it  under  this  section.    [38  Stat.  L.  719.] 

[Sec.  5  continued.    [C]  Enforcement  of  orders  —  jurisdiction  of  cotirt.] 

If  such  person,  partnership,  or  corporation  fails  or  neglects  to  obey  such 
order  of  the  commission  while  the  same  is  in  effect,  the  commission  may  apply 
to  the  circuit  coui*t  of  appeals  of  the  United  States,  within  any  circuit  where 
the  method  of  competition  in  question  was  used  or  where  such  person,  part- 
nership, or  corporation  resides  or  carries  on  business,  for  the  enforcement 
of  its  order,  and  shall  certify  and  file  with  its  application  a  transcript  of 
the  entire  record  in  the  proceeding,  including  all  the  testimony  taken  and 
the  report  and  order  of  the  commission.  Upon  such  filing  of  the  appli- 
cation and  transcript  the  court  shall  cause  notice  thereof  to  be  served  upon 
such  person,  partnership,  or  corporation  and  thereupon  shall  have  juris- 
diction of  the  proceeding  and  of  the  question  determined  therein,  and  shall 
have  power  to  make  and  enter  upon  the  pleadings,  testimony,  and  proceed- 
ings set  forth  in  such  transcript  a  decree  affirming,  modifying,  or  setting 
aside  the  order  of  the  commission.  The  findings  of  the  commission  as  to  the 
facts,  if  supported  by  testimony,  shall  be  conclusive.  If  either  party  shall 
apply  to  the  court  for  leave  to  adduce  additional  evidence,  and  shall  show 
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to  the  satisfaction  of  the  court  that  such  additional  evidence  is  material 
and  that  there  were  reasonable  grounds  for  the  failure  to  adduce  such  evi- 
dence in  the  proceeding  before  the  commission,  the  court  may  order  duch 
additional  evidence  to  be  taken  before  the  commission  and  to  be  adduced 
upon  the  hearing  in  such  manner  and  upon  such  terms  and  conditions  as 
to  the  court  may  seem  proper.  The  commission  may  modify  its  findings  as 
to  the  facts,  or  make  new  findings,  by  reason  of  the  additional  evidence  so 
taken,  and  it  shall  file  such  modified  or  new  findings,  which,  if  supported 
by  testimony,  shall  be  conclusive,  and  its  recommendations,  if  any,  for  the 
modification  or  setting  aside  of  its  original  order,  with  the  return  of  such 
additional  evidence.  The  judgment  and  decree  of  the  court  shall  be  final, 
except  that  the  same  shall  be  subject  to  review  by  the  Supreme  Court  upon 
certiorari  as  provided  in  section  two  hundred  and  forty  of  the  Judicial  Code. 
[38  Stat.  L.  720.] 

For  section  240  of  the  Judicial  Code,  see  Judiciaby. 

[Sec.  5  continued.  [D]  Application  to  set  aside  order  —  procedure  — 
jurisdiction.]  Any  party  required  by  such  order  of  the  commission  to  cease 
and  desist  from  using  such  method  of  competition  may  obtain  a  review 
of  euch  order  in  said  circuit  court  of  appeals  by  filing  in  the  court  a  writ- 
ten petition  praying  that  the  order  of  the  commission  be  set  aside.  A 
copy  of  such  petition  shall  be  forthwith  served  upon  the  commission,  and 
thereupon  the  commission  forthwith  shall  certify  and  file  in  the  court  a 
transcript  of  the  record  as  hereinbefore  provided.  Upon  the  filing  of  the 
transcript  the  court  shall  have  the  same  jurisdiction  to  aflirm,  set  aside,  or 
modify  the  order  of  the  commission  as  in  the  case  of  an  application  by  the 
commission  for  the  enforcement  of  its  order,  and  the  findings  of  the  com- 
mission as  to  the  facts,  if  supported  by  testimony,  shall  in  like  manner  be 
conclusive. 

The  jurisdiction  of  the  circuit  court  of  appeals  of  the  United  States  to 
enforce,  set  aside,  or  modify  orders  of  the  commission  shall  be  exclusive. 
[38  Stat.  L.  720.] 

[Sec.  5  continued.  [E]  Precedence  of  cases.]  Such  proceedings  in  the 
circuit  court  of  appeals  shall  be  given  precedence  over  other  cases  pending 
therein,  and  shall  be  in  every  way  expedited.  No  order  of  the  commission 
or  judgment  of  the  court  to  enforce  the  same  shall  in  any  wise  relieve  or 
absolve  any  person,  partnership,  or  corporation  from  any  liability  under 
the  antitrust  acts.    [38  Stat.  L.  720.] 

[Sec.  5  continued.  [F].  Process  —  service  —  return.]  Complaints, 
orders,  and  other  processes  of  the  commission  under  this  section  may  be 
served  by  anyone  duly  authorized  by  the  commission,  either  (a)  by  deliver- 
ing a  copy  thereof  to  the  person  to  be  served,  or  to  a  member  of  the  partner- 
ship to  be  served,  or  to  the  president,  secretary,  or  other  executive  officer  or 
a  director  of  the  corporation  to  be  served;  or  (b)  by  leaving  a  copy  thereof 
at  the  principal  office  or  place  of  business  of  such  person,  partnership,  or  cor- 
poration ;  or  (c)  by  registering  and  mailing  a  copy  thereof  addressed  fo  such 
person,  partnership,  or  corporation  at  his  or  its  principal  office  or  place  of 
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business.  The  verified  return  by  the  person  so  serving  said  complaint) 
order,  or  other  process  setting  forth  the  manner  of  said  service  shall  be 
proof  of  the  same,  and  the  return  post-oflfice  receipt  for  said  complaint, 
order,  or  other  process  registered  and  mailed  as  aforesaid  shall  be  proof  of 
the  service  of  the  same.    [38  Stat.  L.  721.] 

Sec.  6.  [Additional  powers.]  That  the  commission  shall  also  have 
power  — 

(a)  [Investigation  of  business,  etc.,  of  corporations.]  To  gather  and 
compile  information  concerning,  and  to  investigate  from  time  to  time  the 
organization,  business,  conduct,  practices,  and  management  of  any  corpora- 
tion engaged  in  commerce,  excepting  banks  and  common  carriers  subject  to 
the  Act  to  regulate  commerce,  and  its  relation  to  other  corporations  and  to 
individuals,  associations,  and  partnerships.    [38  Stat.  L.  721.] 

(b)  [Sec.  6  continued.  Requiring  reports,  etc.,  from  corporations.]  To 
require,  by  general  or  special  orders,  corporations  engaged  in  commerce, 
excepting  banks,  and  common  carriers  subject  to  the  Act  to  regulate  com- 
merce, or  any  class  of  them,  or  any  of  them,  respectively,  to  file  with  the 
commission  in  such  form  as  the  commission  may  prescribe  annual  or  special, 
or  both  annual  and  special,  reports  or  answers  in  writing  to  specific  ques- 
tions, furnishing  to  the  commission  such  information  as  it  may  require  as 
to  the  organization,  business,  conduct,  practices,  management,  and  relation 
to  other  corporations,  partnerships,  and  individuals  of  the  respective  cor- 
porations filing  such  reports  or  answers  in  writing.  Such  reports  and 
answers  shall  be  made  under  oath,  or  otherwise,  as  the  commission  may 
prescribe,  and  shall  be  filed  with  the  commission  within  such  reasonable 
period  as  the  commission  may  prescribe,  unless  additional  time  be  granted 
in  any  case  by  the  commission.     [38  Stat.  L.  721.] 

(c)  [Sec.  6  continued.  Investigations  of  compliance  with  anti-trust 
decrees.]  Whenever  a  finaL  decree  has  been  entered  against  any  defendant 
corporation  in  any  suit  brought  by  the  United  States  to  prevent  and  restrain 
any  violation  of  the  antitrust  Acts,  to  make  investigation,  upon  its  own 
initiative,  of  the  manner  in  which  the  decree  has  been  or  is  being  carried 
out,  and  upon  the  application  of  the  Attorney  General  it  shall  be  its  duty 
to  make  such  investigation.  It  shall  transmit  to  the  Attorney  General  a 
report  embodying  its  findings  and  recommendations  as  a  result  of  any  such 
investigation,  and  the  report  shall  be  made  public  in  the  discretion  of  the 
commission.    [38  Stat.  L.  721.] 

(d)  [Sec.  6  continued.  Investigations  of  alleged  violations  of  anti-trust 
laws.]  Upon  the  direction  of  the  President  or  either  House  of  Congress  to 
investigate  and  report  the  facts  relating  to  any  alleged  violations  of  the 
antitrust  Acts  by  any  corporation.    [38  Stat.  L.  721.] 

(e)  [Sec.  6  continued.  Recommendations  for  readjustment  of  business 
of  corporations.]  Upon  the  application  of  the  Attorney  General  to  investi- 
gate and  make  recommendations  for  the  readjustment  of  the  business  of 
any  corporation  alleged  to  be  violating  the  antitrust  Acts  in  order  that  the 
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corporation  may  thereafter  maintain  its  organization,  management,  and 
conduct  of  business  in  accordance  with  law.    [38  Stat,  L.  721,] 

(f)  [^^c.  %  continued.  PubUoation  of  information  —  reports.]  To  make 
public  from  time  to  time  such  portions  of  the  information  obtained  by  it 
hereunder,  except  trade  secrets  and  names  of  customers,  as  it  shall  deem 
expedient  in  the  public  interest ;  and  to  make  annual  and  special  reports  to 
the  Congress  and  to  submit  therewith  recommendations  for  additional  legis- 
lation; and  to  provide  for  the  publication  of  its  reports  and  decisions  in 
such  form  and  manner  as  may  be  best  adapted  for  public  information  and 
use.     [38  Stat,  L,  721.] 

(g)  [Sec.  6  continued.  Classiflcation  of  corporations  —  regulations.] 
Prom  time  to  time  to  classify  corporations  and  to  make  rules  and  regula- 
tions for  the  purpose  of  carrying  out  the  provisions  of  this  act.  [38  Stat. 
L.  722.] 

(h)  [Sec.  6  continued.  Investigation  of  foreign  trade  conditions  — 
report.]  To  investigate,  from  time  to  time,  trade  conditions  in  and  with 
foreign  countries  where  associations,  combinations,  or  practices  of  manu- 
facturers, merchants,  or  traders,  or  other  conditions,  may  aflPect  the  foreign 
trade  of  the  United  States,  and  to  report  to  Congress  thereon,  with  such 
recommendations  as  it  deems  advisable.    [38  Stat.  L.  722.] 

Sec.  7.  [May  act  as  master  in  chancery  when.]  That  in  any  suit  in 
equity  brought  by  or  under  the  direction  of  the  Attorney  General  as  pro- 
vided in  the  antitrust  Acts,  the  court  may,  upon  the  conclusion  of  the  testi- 
mony therein,  if  it  shall  be  then  of  opinion  that  the  complainant  is  entitled 
to  relief,  refer  said  suit  to  the  commission,  as  a  master  in  chancery,  to  ascer- 
tain and  report  an  appropriate  form  of  decree  therein.  The  commission 
shall  proceed  upon  such  notice  to  the  parties  and  under  such  rules  of  pro- 
cedure as  the  court  may  prescribe,  and  upon  the  coming  in  of  such  report 
such  exceptions  may  be  filed  and  such  proceedings  had  in  relation  thereto 
as  upon  the  report  of  a  master  in  other  equity  causes,  but  the  court  may 
adopt  or  reject  such  report,  in  whole  or  in  part,  and  enter  such  decree  as 
the  nature  of  the  case  may  in  its  judgment  require.    [38  Stat.  L.  722,] 

Sec.  8.  [Becords,  etc.,  of  goyemmental  departments  furnished  oom- 
mission.]  That  the  several  departments  and  bureaus  of  the  Government 
when  directed  by  the  President  shall  furnish  the  commission,  upon  its 
request,  all  records,  papers,  and  information  in  their  possession  relating  to 
any  corporation  subject  to  any  of  the  provisions  of  this  Act,  and  shall  detail 
from  time  to  time  such  officials  and  employees  to  the  commission  as  he  may 
direct.    [38  Stat.  L.  722.] 

Sec.  9.  [Documentary  evidence -^  attendance  of  witnesses  —  deposi- 
tions—  incriminating  evidence.]  That  for  the  purposes  of  this  Act  the 
commission,  or  its  duly  authorized  agent  or  agents,  shall  at  all  reasonable 
times  have  access  to,  for  the  purpose  of  examination,  and  the  right  to  copy 
any  documentary  evidence  of  any  corporation  being  investigated  or  pro- 
ceeded against ;  and  the  commission  shall  have  power  to  require  by  subpoena 
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the  attendance  and  testimony  of  witnesses  and  the  production  of  all  such 
documentary  evidence  relating  to  any  matter  under  investigation.  Any 
member  of  the  commission  may  sign  subpoenas,  and  members  and  examiners 
of  the  commission  may  administer  oaths  and  affirmations,  examine  witnesses, 
and  receive  evidence. 

Such  attendance  of  witnesses,  and  the  production  of  such  documentary 
evidence,  may  be  required  from  any  place  in  the  United  States,  at  any  desig- 
nated place  of  hearing.  And  in  case  of  disobedience  to  a  subpoena  the 
commission  may  invoke  the  aid  of  any  court  of  the  United  States  in  requir- 
ing the  attendance  and  testimony  of  witnesses  and  the  production  of  docu- 
mentary evidence. 

Any  of  the  district  courts  of  the  United  States  within  the  jurisdiction 
of  which  such  inquiry  is  carried  on  may,  in  case  of  contumacy  or  refusal 
to  obey  a  subpoena  issued  to  any  corporation  or  other  person,  issue  an  order 
requiring  such  corporation  or  other  person  to  appear  before  the  commission, 
or  to  produce  documentary  evidence  if  so  ordered,  or  to  give  evidence  touch- 
ing the  matter  in  question  j  and  any  failure  to  obey  such  order  of  the  court 
may  be  punished  by  such  court  as  a  contempt  thereof. 

Upon  the  application  of  the  Attorney  General  of  the  United  States,  at  the 
request  of  the  commission,  the  district  courts  of  the  United  States  shall 
have  jurisdiction  to  issue  writs  of  mandamus  commanding  any  person  or 
corporation  to  comply  with  the  provisions  of  this  Act  or  any  order  of  the 
commission  made  in  pursuance  thereof. 

The  commission  may  order  testimony  to  be  taken  by  deposition  in  any 
proceeding  or  investigation  pending  under  this  Act  at  any  stage  of  such 
proceeding  or  investigation.  Such  depositions  may  be  taken  before  any 
person  designated  by  the  commission  and  having  power  to  administer 
oaths.  Such  testimony  shall  be  reduced  to  writing  by  the  person  taking  the 
deposition,  or  under  his  direction,  and  shall  then  be  subscribed  by  the 
deponent.  Any  person  may  be  compelled  to  appear  and  depose  and  to 
produce  documentary  evidence  in  the  same  manner  as  witnesses  may  be 
compelled  to  appear  and  testify  and  produce  documentary  evidence  before 
the  commission  as  hereinbefore  provided. 

Witnesses  summoned  before  the  commission  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in  the  courts  of  the  United  States, 
and  witnesses  whose  depositions  are  taken  and  the  persons  taking  the  same 
shall  severally  be  entitled  to  the  same  fees  as  are  paid  for  like  services  in  the 
courts  of  the  United  States. 

No  person  shall  be  excused  from  attending  and  testifying  or  from  produc- 
ing documentary  evidence  before  the  commission  or  in  obedience  to  the 
subpoena  of  the  commission  on  the  ground  or  for  the  reason  that  the  testi- 
mony or  evidence,  documentary  or  otherwise,  required  of  him  may  tend  to 
criminate  him  or  subject  him  to  a  penalty  or  forfeiture.  But  no  natural 
person  shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or 
on  account  of  any  transaction,  matter,  or  thing  concerning  which  he  may 
testify,  or  produce  evidence,  documentary  or  otherwise,  before  the  commis- 
sion in  obedience  to  a  subpoena  issued  by  it:  Provided,  That  no  natural 
person  so  testifying  shall  be  exempt  from  prosecution  and  punishment  for 
perjury  committed  in  so  testifying.    [38  Stat.  L.  722.] 
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Sec.  10.  [Penalties.]  That  any  person  who  shall  neglect  or  refuse  to 
attend  and  testify,  or  to  answer  any  lawful  inquiry,  or  to  produce  docu- 
mentary evidence,  if  in  his  power  to  do  so,  in  obedience  to  the  subpoena 
or  lawful  requirement  of  the  commission,  shall  be  guilty  o£  an  offense  and 
upon  conviction  thereof  by  a  court  of  competent  jurisdiction  shall  be  pun- 
ished by  a  fine  of  not  less  than  $1,000  nor  more,  than  $5,000,  or  by  imprison- 
ment for  not  more  than  one  year,  or  by  both  such  fine  and  imprisonment. 

Any  person  who  shall  willfidly  make,  or  cause  to  be  made,  any  false 
entry  or  statement  of  fact  in  any  report  required  to  be  made  under  this 
Act,  or  who  shall  willfully  make,  or  cause  to  be"  made,  any  false  entry  in  any 
account,  record,  or  memorandum  kept  by  any  corporation  subject  to  this 
Act,  or  who  shall  willfully  neglect  or  fail  to  make,  or  to  cause  to  be  made, 
full,  true,  and  correct  entries  in  such  accounts,  records,  or  memoranda  of  all 
facts  and  transactions  appertaining  to  the  business  of  such  corporation,  or 
who  shall  willfully  remove  out  of  the  jurisdiction  of  the  United  States,  or 
willfully  mutilate,  alter,  or  by  any  other  means  falsify  any  documentary 
evidence  of  such  corporation,  or  whb  shall  willfully  refuse  to  submit  to  the 
commission  or  to  any  of  its  authorized  agents,  for  the  purpose  of  inspection 
and  taking  copies,  any  documentary  evidence  of  such  corporation  in  his 
possession  or  within  his  control,  shall  be  deemed  guilty  of  an  offense  against 
the  United  States,  and  shall  be  subject,  upon  conviction  in  any  court  of  the 
United  States  of  competent  jurisdiction,  to  a  -fine  of  not  less  than  $1,000 
nor  more  than  $5,000,  or  to  imprisonment  for  a  term  of  not  more  than  three 
years,  or  to  both  such  fine  and  imprisonment. 

If  any  corporation  required  by  this  Act  to  file  any  annual  or  special 
report  shall  fail  so  to  do  within  the  time  fixed  by  the  commission  for  filing 
the  same,  and  such  failure  shall  continue  for  thirty  days  after  notice  of  such 
default,  the  corporation  shall  forfeit  to  the  United  States  the  sum  of  $100 
for  each  and  every  day  of  the  continuance  of  such  failure,  which  forfeiture 
shall  be  payable  into  the  Treasury  of  the  United  States,  and  shall  be  recov- 
erable in  a  civil  suit  in  the  name  of  the  United  States  brought  in  the  district 
where  the  corporation  has  its  principal  office  or  in  any  district  in  which  it 
shall  do  business.  It  shall  be  the  duty  of  the  various  district  attorneys, 
under  the  direction  of  the  Attorney  General  of  the  United  States,  to  prose- 
cute for  the  recovery  of  forfeitures.  The  costs  and  expenses  of  such  prosecu- 
tion shall  be  paid  out  of  the  appropriation  for  the  expenses  of  the  courts  of 
the  United  States. 

Any  officer  or  employee  of  the  commission  who  shall  make  public  any 
information  obtained  by  the  commission  without  its  authority,  unless 
directed  by  a  court,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  punished  by  a  fine  not  exceeding  $5,000,  or  by 
imprisonment  not  exceeding  one  year,  or  by  fine  and  imprisonment,  in  the 
discretion  of  the  court.    [38  Stat,  L,  723,] 

Sec.  11.  [Antitrust  Acts  and  Acts  to  regulate  commerce  not  repealed.] 

Nothing  contained  in  this  Act  shall  be  construed  to  prevent  or  interfere 
with  the  enforcement  of  the  provisions  of  the  antitrust  Acts  or  the  Acts  to 
regulate  commerce,  nor  shall  anything  contained  in  the  Act  be  construed 
to  alter,  modify,  or  repeal  the  said  antitrust  Acts  or  the  Acts  to  regulate 
commerce  or  any  part  or  parts  thereof.    [38  Stat,  L,  724,] 
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[Sec.  1.]  [Federal  Trade  Oommisfion  —  estimates — submission  to 
Congress.]  *  *  *  Estimates  in  detail  for  all  expenditures  under  the 
Federal  Trade  Commission  for  the  fiscal  year  nineteen  hundred  and  seven- 
teen,  and  annually  thereafter,  shall  be  submitted  to  Congress  in  the  annual 
Book  of  Estimates.    [^8  atat.  L.  841.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  76,  |  1. 


INTIMIDATION 

See  Penal  Laws 


INTOXICATING  LIQUORS 

Ad  of  Aug.  8,  1890,  ch.  728  {''WiUon  Ad,''  ''Original  Packages  Ad  "),  585. 
Intoxicating  Liquors  Shipped  in  Original    Packages  Subjed   to  Staie 
Laws,  585. 

Ad  of  March  1, 191S,  ch.  90  ("Webb-Kenyon  Ad  "),  593. 

^iptnent  of  Liquors  irUo  a  State,  etc.,  in  Violation  of  Any  Law  Thereof, 
Prohibited,  593. 

CK0SS-REF£R£NC£6 

See  ALASKA;  CIVIL  SERVICE;  CUSTOMS  DUTIES;  HOSPITALS 
AND  ASYLUMS;  IMMIGRATION;  INDIANS;  PENAL  LAWS 


An  act  to  limit  the  effect  of  the  regidatioiifl  of  commerce  between  the 
several  States  and  with  foreign  countries  in  certain  cases. 


[Act  of  Aug.  8,  1890,  ch.  728,  26  Stat.  L.  313.] 

[Intozicating  liquors  shipped  in  original  packages  subject  to  state 
laws.]  That  all  fermented,  distilled,  or  other  intoxicating  liquors  or  liquids 
transported  into,  any  State  or  Territory  or  remaining  therein  for  use,  con- 
sumption, sale  or  storage  therein,  shall  upon  arrival  in  such  State  or  Terri- 
tory be  subject  to  the  operation  and  effect  of  the  laws  of  such  l^tate  or 
Territory  enacted  in  the  exercise  of  its  police  powers,  to  the  same  extent 
and  in  the  same  manner  as  though  such  liquids  or  liquors  had  been  pro- 
duced in  such  State  or  Territory,  and  shall  not  be  exempt  therefrom  by 
reason  of  being  introduced  therein  in  original  packages  or  otherwise.  [26 
Stat.  L.  313.] 

This  is  known  as  the  "  Wilson  Act,"  or  the  "  Original  Packages  Act." 

Se«  the  provisions  of  the  Webb-Kenyon  Act  of  March  1,  1913,  ch.  90,  given  infra, 

p.  593. 
Further  provisions  with  respect  to  interstate  shipments  of  intoxicating  liquors  were 

made  by  the  Penal  Laws  of  March  4,  1909,  |§  238,  239,  240,  35  Stat.  L.  1135-1137.    See 

PEif  AL  Laws. 

I.  In  general,  585.  I.  In  General 

II.  Constitutionality,  586.  That    feature    of    state    constitutional 

III.  Purpose  and  construction  of  statute,      amendments    and    statutory    enactments 

586.  which  undertakes  to  make  it  a  crime  to 

IV.  State  laws,  587.  introduce    or    attempt    to    introduce    in- 

1.  In  general,  687.  toxicating  liquors  into  a  state,  under  the 

2.  When  state  law  becomes  opera-      federal  decisions,  pertains  to  commerce, 

tive,  687.  the    regulation    of    which,    between    the 

3.  Validity    and    applicability    of      states,  is  exclusively  lodged  in  C^ongress. 

local  laws,  589.  It  has  been  held  uniformly  by  the  courts 

V.  Importation  for  personal  use,  591.  that  intoxicating  liquors  are  subjects  of 

VI.  Sales  of  traveling  salesmen,  692.  interstate  commerce  to  be  regulated  by 
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congressional  legislation  and  exempt  from 
state  interference.  Leisy  v.  Hardin, 
(1890y  135  U.  S.  100,  10  S.  Ct.  681,  34 
U.  S.  (L.  ed.)  128;  Louisville,  etc.,  R. 
Co.  V,  F.  W.  Cook  Brewing  Co.,  (1912) 
223  U.  S.  70,  32  S.  Ct.  189,  56  U.  S. 
(L.  ed.)  355.  Until  1890,  when  the  Wil- 
son Act  was  passed,  the  interstate  char- 
acter of  intoxicating  liquors  had  been 
treated  and  consideiied  as  that  of  other 
commodities  of  interstate  traffic.  Thus 
it  has  been  held  that  a  state  prohibition 
law  did  not  reach  or  affect  intoxicating 
lii^uors  as  long  as  they  remained  in  the 
original     package.       Leisy     v,     Hardin, 

(1890)  135  U.  S.  100,  10  S.  Ct.  681,  34 
U.  S.  (L.  ed.)  128.  The  Wilson  Act 
worked  a  radical  change  in  the  law  and 
therefore  those  decisions  rendered  by  the 
United  States  courts  prior  to  its  enact- 
ment are  no  longer  applicable.  Under 
the  Wilson  Act,  intoxicating  liquors  when 
imported  into  one  state  trom  another, 
immediately  upon  delivery  to  the  con- 
signee, whether  in  the  original  package 
or  not,  become  subject  to  the  law  of  the 
state;  Delamater  v.  South  Dakota, 
(1907)  205  U.  S.  93,  27  S.  Ct.  447,  51 
U.  S.    (L.  ed.)    724,  10  Ann.  Cas.  733. 

XL    CONSTITUTIOKALITT 

The  Act  is  not  an  unconstitutional  at- 
tempt to  delegate  to  the  states  the  power 
to  regulate  interstate  commerce,  but  is 
an  exercise  by  Congress  of  that  power. 
In  re  Rahrer,  (1891)  140  U.  S.  545,  11 
S.  Ct.  865,  36  U.  S.  (L.  ed.)  672;  In  re 
Spickler,  (S.  D.  la.  1890)  43  Fed.  653; 
In  re  Van  Vliet,  (E.  D.  Atk.  1890)  43 
Fed.  761;  Com.  v.  Calhane,  (1891)  164 
Mass.  115,  27  N.  E.  881;  State  v.  Fraser, 

(1891)  1  N.  D.  425,  48  N.  W.  343.  See 
SchoUenberger  v.  Pennsylvama,  (1891) 
171  U.  S.  1,  18  S.  Ct.  767,  43  U.  S. 
(L.  ed.)  49;  Shoshone  Min.  Co.  v.  Rutter, 
(1900)  177  U.  S.  505,  20  S.  Ct  726,  44 
U.  S.    (L.  ed.)    864. 

iii.  pubfose  and  constbuotion  op 

Statutb 

Object. —  The  purpose  of  Congress  in 
enacting  this  statute  was  to  allow  state 
laws  to  operate  upon  intoxicating  liquor 
shipped  from  one  state  into  another  not- 
withstanding it  remains  in  the  original 
package.  In  re  Rahrer,  (1891)  140  U.  S. 
546,  11  S.  Ct.  866,  35  U.  S.  (L.  ed.)  572; 
Rhodes  v.  Iowa,  (1898)  170  U.  S.  412,  18 
S.  Ct.  664,  42  U.  S.  (L.  ed.)  1088;  Vance 
17.  W.  A.  Vandercook  Co.,  (1808)  170 
U.  S.  438,  18  S.  Ct.  674,  42  U.  S.  (L.  ed.) 
1100;  Lottery  Case,  (1903)  188  U.  S.  321, 
23  S.  Ot.  321,  47  U.  S.  (L.  ed.)  492;  Jer- 
vejr  f.  The  Carolina,  (1895)  66  Fed.  1013; 
Minneapolis  Brewing  Co.  v.  McGillivray, 
(1900)  104  Fed.  258;  in  re  Bergen,  (1900) 
115  Fed,  339;  Fred  Miller  Brewing  Co. 
f.  Stevens,  (1897)  102  la.  60,  71  N.  W. 
186. 

.  This   legislation   was   enacted  to  mini- 
mize or  remove  the  effects  of  a  decision 


of  the  Supreme  Court  of  the  United 
States  theretofore  recently  rendered  to 
the  effect  that,  under  the  commerce  clause 
of  the  federal  constitution,  a  vendor 
could  not  only  import  whisky  from  one 
state  to  another,  notwithstanding  the  pro- 
hibition laws  of  the  latter  state,  but  could 
sell  it  there  in  the  original  package.  The 
statute  has  been  declared  a  constitutional 
^actment  with  the  limitfttion  that  it  does 
not  operate  to  restrain  or  affect  a  con- 
tinuous diipment  of  whisky  from  a  ven- 
dor in  one  state  to  a  vendee  in  another, 
and  there  delivered  to  such  vendee  in  the 
original  package;  this  being  the  case  now 
presented  for  consideration.  State  v. 
Allen,  (1912)  161  N.  C.  226,  75  S.  E. 
1082. 

"After  the  adoption  of  the  prohibition 
and  local  option  laws  by  many  -  of  the 
states  of  the  Union,  unscrupulous  persons 
sought  to  take  an  improper  advantage  of 
the  interstate  commerce  clause  of  the 
Constitution  of  the  United  States,  and 
under  the  authority  tiiereof  would  ship 
into  such  states  for  the  use  of  the  con- 
sumer, intoxicating  liquors  in  what  was 
known  as  the  'original  package,*  and 
therebv  violate  the  spirit,  if  not  the  let- 
ter, 01  said  prohibition  and  local  option 
laws.  Under  that  status  of  the  law, 
neither  the  courts  of  justice  nor  other 
state  officials  had  sufficient  authority  to 
effectively  remedy  the  many  abuses  be- 
fore suggested.  The  courts,  when  con- 
fronted with  that  condition  of  things, 
frequently  suggested  that  relief  from  that 
situation  mi^t  be  granted  by  an  act  of 
Congress.  Interested  parties  grasping  the 
suggestion  urged  upon  Congress  the  im- 
portance and  necessity  of  such  an  act. 
In  conisequenoe  thereof  the  Wilson  act 
was  duly  enacted.  From  this  brief  his- 
tory of  that  act,  it  must  be  apparent  that 
Congress  never  designed  thereby  to  au- 
thorize the  legislature  of  a  state  to  enact 
laws  materifluly  interfering  with  inter- 
state commerce,  but  only  intended  to  re- ' 
move  tiie  shield  under  which  the  state 
laws  were  being  violated  by  those  design- 
ing persons,  with  impunity;  or,  in  other 
words,  the  clear  intention  of  Congress 
was  to  subject  intoxicating  liquor  shipped 
from  one  state  into  another  to  the  laws 
of  the  state  to  which  it  was  shipped,  and 
thereby  subject  both  foreign  and  domestic 
liquors  to  the  same  law,  but  nothing 
more."  State  p.  Parker  Distilling  Co., 
(1911)  237  Mo.  103,  139  S.  W.  453. 

Construction.—^  By  this  Act  the  liquor 
traffic  was  expressly  eliminated  as  one  of 
the  subjects  of  interstate  commerce,  and 
is  therefore  not  within  the  protection  of 
the  Federal  Constitution,  tn  construing 
the  Act,  the  state  courts  of  those  juris- 
dictions where  the  question  has  been 
raised,  and  the  Supreme  Court  of  the 
United  States,  have  held  that  it  means, 
as  its  language  will  be  found,  upon  ex- 
amination, to  plainly  imply,  that  a  state 
may,  in  the  exercise  of  its  police  poweft, 
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and  without  offending  the  commerce  clause 
of  the  Federal  Constitution,  regulate  or 
control  the  traffic  in  intoxicating  liquors, 
within  its  own  borders,  to  the  extent 
either  of  reflating  or  altogether  prevent* 
ing  the  buBinesa  ox  soliciting  proposals  in 
such  state  for  the  purchase  of  such 
liquors,  which  proposals  are  to  be  con- 
summated outside  of  the  state,  and  the 
liquors  to  which  such  proposals  relate 
are  also  situated  outside  the  state.  In  re 
Anixter,  (1913)  22  Oal.  App.  117,  134 
Pac.  193.  This  Act  removed  all  limita- 
tions upon  the  powers  of  the  states  to 
regulate  or. prohibit  all  sales,  contracts, 
and  other  aeU  and  transactions  relating 
to  intoxicating  liquors,  occurring  wholly 
within  their  territorial  juriwlictions. 
State  V.  Sjpenoe,  (1910)  127  La.  336,  53 
So.  596;  State  v.  Miller,  (1909)  66  W. 
Va.  436,  66  S.  £.  522,  19  Ann.  Cas.  604. 

IV.  Stai^  Laws 
1.  In  General 

Under  the  provisions  of  this  Act  a 
statute  which,  in  aid  of  a  police  regula- 
tion prohibiting  the  sale  of  intoxicating 
liquors  within  a  state,  or  any  portion 
thereof,  prohibits  the  solicitation  of  or- 
ders, is  not,  for  the  reason  that  such 
statute  conflicts  with  the  power  of  Con- 
gress to  regulate  and  control  interstate 
commerce,  void  as  to  orders  solicited  in 
said  state,  although  the  seller  and  the. 
liquor  to  be  sold  may  both  be  in  another 
state,  because  such  regulation  in  no  wise 
encroaches  upon  the  power  of  Congress  to 
control  interstate  commerce.  The  exer- 
cise of  such  state  regulation,  so  far  from 
being  in  conflict  with  the  power  of  Con- 
gress to  regulate  interstate  commerce,  is 
expressly  allowed  by  this  Act.  Rose  v. 
State,  (1908)  4  Ga.  App.  588,  62  S.  £.117. 

A  license  tax  imposed  under  mimicipal 
ordinance  upon  those  engaged  in  selling 
beer  in  the  city  by  the  barrel,  half  barrel, 
or  quarter  barrel,  must  be  regarded,  even 
when  applied  to  interstate  transactions 
in  the  original  packages,  as  an  exercise 
of  the  police  power  permitted  by  the  Wil- 
son Act,  subjecting  intoxicating  liquors 
arriving  in  a  state  to  the  laws  of  such 
state  enacted  in  the  exercise  of  its  police 
power,  although  the  city  may  derive  more 
or  less  revenue  from  the  ordinance  in 
question.  Phillips  v.  Mobile,  (1908)  208 
U.  S.  472,  28  S.  Ct  370,  52  U.  8.  (L.  ed.) 
578. 

A  state  statute  prohibiting  a  carrier 
from  carrying  intoxicating  liquors  into 
any  county  or  district  therein  where  the 
safe  of  sudi  liquors  is  prohibited  by  law, 
as  applied  to  shipments  from  other  states, 
is  void  as  an  attempted  regulation  of  in* 
terstate  commerce,  and  affords  no  justifi- 
cation for  the  refusal  of  a  railroad  com- 
pany, although  a  corporation  of  such 
state,  to  receive  and  carry  such  ship- 
ments. Louisville,  etc.,  R.  Co.  t\  F.  W. 
Cook  Brewing  Co.,    (C.  C.   A.   7th   CHr. 


1909)  172  Fed.  117,  96  C.  C.  A.  322, 
a^gWmed  (1912)  223  U.  S.  70,  32  S.  Ct. 
189,  56  U.  S.   (L.  ed.)   355. 

In  Rosenberger  €.  Pacific  Express  Co., 
(1916)  241  U:  S.  48,  86  S.  Ct.  510,  60 
U.  S.  (L.  ed.)  880,  reversing  (1914)  258 
Mo.  97,  167  S.  W.  429,  it  was  held  that 
a  state  statute  [Texas]  imposing  a  spe- 
cial license  on  each  place  of  busmess  or 
agency  of  every  express  company  where 
intoxicating  liquors  were  delivered  and 
the  price  collected  on  C.  0.  D.  shipments, 
was  an  unconstitutional  burden  on  inter- 
state commerce  and  repugnant  to  the 
commerce  clause  of  the  Federal  Constitu- 
tion. In  view  of  the  date  of  the  ship- 
ments involved,  this  ease  was  determined 
in  the  light  of  the  operation  of  the  com- 
merce clause  as  affected  by  the  power  con- 
ferred upon  the  states  by  the  so-called 
Wilson  Law,  Act  of  Aug.  8,  1890,  and 
wholly  unaffected  br  section  239  of  the 
Penal  Code  (see  title  Pbnal  Laws)  pro- 
hibiting  the  shipment  of  intoxicating 
liquors  under  C.  0.  D.  contracts,  and 
also  without  reference  to  the  Act  of 
March  1,  1913,  known  as  the  Webb- 
Kenyon  Law. 

2.  When  State  Law  Beoomee 
Operative 

The  imported  original  package  becomes 
subject  to  state  laws  "  upon  arrival "  and 
transportation  is  not  complete  until  deliv- 
ery to  the  consignee  or  the  expiration  of 
a  reasonable  time  therefor.  Kirmeyer  t. 
Kansas,  (1915)  236  U.  S.  568,  35  S.  Ct. 
419,  59  U.  S.  (L.  ed.)  721,  reversing 
(1913)   88  Kan.  589,  128  Pac  1114. 

The  transportation  of  intoxicating 
liquor,  as  of  other  merchandise,  from 
state  to  state,  is  interstate  commerce, 
and  state  legislation  which  penalises  it 
or  directly  interferes  with  it,  otherwise 
than  as  permitted  by  an  Act  of  Congress, 
is  in  conflict  with  the  commerce  clause  of 
the  Federal  Constitution;  and  while  Con- 
gress, in  the  Wilson  Act,  declared  in  sub- 
stance that  lic|uors  transported  into  any 
state,  or  remaining  therem  for  use,  con- 
sumption, etc.,  shall,  upon  arrival  in  such 
state,  be  subject  to  the  operation  and 
effect  of  its  laws  enacted  in  the  exercise 
of  the  police  power,  to  the  same  extent 
and  in  the  same  manner  as  though  the 
liquors  had  been  produced  in  such  state, 
and  shall  not  be  exempt  therefrom  by 
reason  of  being  introduced  in  original 
packages,  this  does  not  subject  liquors 
transported  in  interstate  commerce  to 
state  regulation  until  after  their  arrival 
at  destination  and  delivery  to  consignee 
or  purchaser.  Rossi  v,  Pennsylvania, 
(1915)  238  U.  S.  62,  35  S.  Ct.  677,  59- 
U.  S.  (L.  ed.)  1201.  It  is  settled  that, 
speaking  generally,  the  states  are  without 
power  to  directly  burden  interstate  com- 
merce, and  that  commodities  moving  in 
such  commerce  only  become  subject  to 
the  control  of  the  states  or  to  the  power 
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on  their  part  to  directly  burden  after 
the  termination  of  the  interstate  move- 
ment, that  is,  after  the  arrival  and  de- 
livery of  the  commodities  and  their  sale 
in  the  original  packages.  This  rule  is  as 
applicable  to  the  movement  of  intoxicat- 
ing liquors  as  to  any  other  commodities. 
The  Wilson  Act  only  modifies  these  con- 
trolling rules  by  causing  interstate  com- 
merce shipments  of  intoxicating  liquors 
to  come  under  state  control  at  an  earlier 
date  than  they  otherwise  would,  that  is 
after  delivery  but  before  sale  in  the  orig- 
inal packages.  Boaenberger  v»  Pacific 
Exp.  Co.,  (1916)  241  U.  S.  48,  36  S.  Ct. 
610,  60  U.  S.   (L.  ed.)   880. 

llie  federal  Supreme  Court  in  its  deci- 
sion in  Heyman  t\  Southern  R.  Co.,  203 
U.  S.  270,  27  S.  Ct.  104,  61  U.  S.  (L.  ed.) 
178,  7  Ann.  Cas.  1130,  authoritatively  set- 
tled the  following  doctrines:  (a)  Ptior 
to  the  Wilson  Act,  in  case  of  interstate 
shipment  of  intoxicating  liquors,  delivery 
and  sale  in  the  original  package  was 
necessary  to  terminate  interstate  com- 
merce, so  far  as  the  police  regulations  of 
the  sti&tes  were  concerned.  (6)  llie  Wil- 
son Act  did  not  delegate  to  the  states  the 
right  to  forbid  the  transportation  of  mer- 
chandise from  one  state  to  another,  but 
"  it  merely  provided  in  the  case  of  intoxi- 
cating liquors  that  such  merchandise, 
when  transported  from  one  state  to  an- 
other, should  lose  its  character  as  inter- 
state commerce  upon  completion  of  deliv- 
ery under  the  cpntract  of  interstate  ship- 
ment, and  before  sale  in  the  original  pack- 
age." (c)  The  state  statute  must  per- 
mit the  deliverv  of  the  liquors  to  the 
party  to  whom  thev  were  consigned  within 
the  state,  but  after  such  delivery  the 
state  has  power  to  prevent  the  sale  of 
the  liquors,  even  in  the  original  package. 
id)  The  question  of  whether  the  liability 
of  the  carrier,  as  such,  has  ceased,  under 
the  state  laws,  and  has  become  that  of  a 
warehouseman,  is  immaterial,  (e)  But 
the  court  reserved  its  opinion  upon  the 
question  whether,  if  the  consignee,  after 
notice  and  full  opportunity  to  receive  the 
liquors,  designedly  leaves  them  in  the 
hands  of  the  carrier  for  an  unreason- 
able time,  they  should  not  be  held  to 
have  come  under  the  provisions  of  the 
Wilson  Act,  because  constructively  de- 
livered. 

Under  the  authority  of  the  decision  of 
the  federal  Supreme  Court  in  the  Heyman 
case,  supra,  the  Supreme  Judicial  Court 
of  Maine  overruled  its  decision  in  State  v. 
Intoxicating  Liquors,  (1901)  96  Me.  140, 
49  Atl.  670,  and  held  that  intoxicating 
liquors  transported  from  another  state  to 
Maine  by  a  common  carrier  are  not  sub- 
ject to  seizure  by  virtue  of  the  provisions 
of  the  prohibitory  liquor  statute  of  that 
state  until  there  has  been  a  delivery  to 
the  consignee.  State  v.  Intoxicating 
Liquors,  (1907)  102  Me.  386,  67  Atl.  312, 
120  A.  S.  R.  604. 


The  imported  original  package  becomes 
subject  to  state  laws  '*  upon  arrival," 
which  means  upon  delivery  to  the  con- 
signee. Rhodes  t7.  Iowa,  (1898)  170  U.  S. 
412,  18  S.  Ct.  664,  42  U.  S.  (L.  ed.) 
1088,  reverting  State  v,  Rhodes,  (1894) 
90  la.  496,  68  N.  W.  887,  24  L.  R.  A. 
246;  Vance  v.  W.  A.  Vandercook  Co., 
(1898)  170  U.  S.  438,  18  S.  Ct.  674,  42 
U.  S.  (L.  ed.)  1100;  In  re  Van  Vliet, 
(1890)  43  Fed.  761;  Bm  p.  Jervey,  (1896) 
66  Fed.  961;  In  re  Bergen,  (1900)  116 
Fed.  339;  State  v.  Hanaphy,  (1902)  117 
la.  16,  90  N.  W.  601;  SUte  v.  Intoxicate 
ing  Liquors,  etc.,  (1900)  94  Me.  336,  47 
Atl.  638;  Fuqua  v.  Pabst  Brewing  Co., 
(1898)  90  Tex.  298,  38  8.  W.  29,  750,  35 
L.  R.  A.  241.  See  also  American  Express 
Co.  r.  Iowa,  (1906)  196  U.  S.  133,  26 
S.  Ct.  182,  49  U.  S.  (L.  ed.)  417;  Dan- 
ciger  V,  Stone,  (1909)  187  Fed.  863; 
Stevens  t?.  Ohio,  (1899)  93  Fed.  793; 
Southern  Express  Co.  v.  State,  (1901) 
114  Ga.  226,  39  S.  E.  899;  Crigler  v.  Com:, 
(1906)  120  Ky.  612,  87  S.  W.  276;  State 
V.  Intoxicating  Liquors,  (1902)  96  Me. 
416,  62  Atl.  911;  State  v.  Eighteen  Casks 
Beer,  (1909)  24  Okla.  786,  104  Pac.  1093, 
26  L.  R.  A.  (N.  S.)  492;  Robertson  r. 
SUte,  (1916)  46  Okla,  691,  149  Pac.  194; 
State  V.  Holleyman,  (1898)  66  S.  C.  207, 
31  S.  E.  362,  33  S.  E.  366,  46  L.  R.  A.  667. 
Compare  In  re  Langford,  (1893)  57  Fed. 
670,  where  it  was  held  that  the  expression 
"upon  arrival  in  such  state,"  as  used  in 
the  Act,  meant  neither  on  entrance  in  the 
border  of  the  state  nor  on  delivery  to 
the  consignee,  but  upon  reaching  its  desti- 
nation. 

Where  intoxicating  liquors  are  shipped 
from  one  state  into  another,  moving  the 
goods  into  the  station  from  the  platform 
on  which  they  are  put  on  arrival,  to  the 
freight  warehouse,  is  a  part  of  the  inter- 
state commerce  transportation,  as  such 
transportation  does  not  cease  until  the 
delivery  of  the  consignment  into  the  hands 
of  the  consignee.  Rhodes  v,  Iowa,  (1898) 
170  U.  S.  412,  18  S.  Ct.  664,  42  U.  S. 
(L.  ed.)  1088,  reversing  State  r.  Rhodes, 
(1894)  90  la.  496,  68  N.  W.  887,  24 
L.  R.  A.  246,  distinguished  in  State  r. 
Intoxicating  Liquors,  (1901)  96  Me.  140, 
49  Atl.  670;  Southern  Express  Co.  r. 
State,  (1901)  114  Ga.  226,  39  S.  £. 
899. 

But  where  a  person  went  outside  the 
state  and  purchased  intoxicating  liquors 
and  brought  them  into  the  state  himself, 
it  was  held  that  the  state  law  did  not 
operate  until  he  had  reached  his  destina- 
tion. Hudson  t7.  State,  (1909)  2  Okla. 
Crim.  176,  101  Pac.  275.  And  in  High 
t?.  State,  (1909)  2  Okla.  Crim.  161,  101 
Pac.  115,  28  L.  R.  A.  (N.  S.)  162,  it  was 
held  that  carrying  or  conveying  intoxi- 
cating liquors  from  the  railroad  station 
to  the  home  of  the  consignee  is  a  part  of 
the  interstate  commerce  transportation, 
when   they    were    shipped    from    another 
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state,  and  is  not  a  violation  of  a  consti- 
tutional clause  making  the  conveyance  of 
such  liquors  from  one  place  within  a  state 
to  another  place  therein  an  offense. 

3.  Validity  and  Applicahility  of  Local 

LawB 

Generally.— The  Wilson  Act  applies  in 
favor  of  regulatori^,  as  well  as  prohibi- 
tory, state  legislation,  and  state  legisla- 
tion that  would  be  construed  as  an 
exercise  of  the  revenue  power  of  the  state, 
when  relating  to  a  subject  matter  other 
than  intoxicating  liquors,  will  be  con- 
strued as  an  exercise  of  its  police  power, 
when  it  relates  to  intoxicating  liquors. 
Vance  v.  W.  A.  Vandercook  Co.,  (1898) 
170  U.  S.  438,  18  S.  Ot.  674,  42  U.  S. 
(L.  ed.)  1100;  Raymann  Brewing  Co.  v, 
Brister,  (1900)  179  U.  S.  445,  21  S.  Ct. 
201,  46  U.  S.  (L.  ed.)  269;  Pabst  Brew- 
ing Co.  V.  Crenshaw,  (1905)  198  U.  S. 
17,  25  8.  Ct  652,  49  U.  S.  (L.  ed.) 
925. 

The  case  of  Phillips  v.  Mobile,  (1908) 
208  U.  S.  472,  28  S.  Gt,  370,  62  U.  S. 
(L.  ed.)  578;  is  authority  for  the  right 
of  the  state  or  its  municipal  corporation, 
aince  the  passage  of  the  Wilson  Law,  to 
impose  a  nondiscriminating  license  tax  on 
the  seller  of  intoxicating  liquors,  made 
and  sold  to  him  in  anoUier  state,  after 
delivery  to  him  in  his  own  state,  and  in 
the  original  package.  It  is  also  author- 
ity for  the  proposition  that  a  license  tax, 
imposed  on  the  seller  of  intoxicating 
liquors,  though  in  amount  greatly  in  ex- 
cess of  the  cost  of  administering  the  law, 
may  yet  be  a  tax  imposed  in  the  exercise 
of  the  police  power  of  the  state  and  not 
the  taxmg  power. 

Discrimmating  state  statutes. —  State 
statutes  discriminating  against  foreini 
and  in  favor  of  domestic  dealers  are  void 
notwithstanding  the  above  Act.  Minne- 
apolis Brewing  Co.  v.  McGillivray,  (1900) 
104  Fed.  258;  Pabst  Brewing  Co.  v.  Cren- 
shaw, (1903)  120  Fed.  144;  Vance  i\ 
W.  A.  Vandercook  Co.,  (1898)  170  U.  S. 
438,  18  S.  Ct.  674,  42  U.  S.  (L.  ed.) 
1100;  Indianapolis  v.  Bieler,  (1893)  138 
Ind.  30,  36  N.  E.  857 ;  People  v.  Voorhis, 
(1902)  131  Mich.  398,  91  N.  W.  624; 
Stevens  v.  State,  (1899)  61  Ohio  St.  597, 
66  N.  E.  478;  State  v.  Holleyman,  (1898) 
65  S.  C.  207,  31  S.  E.  362,  33  S.  E.  366, 
45  L.  R.  A.  667.  See  also  Reymann 
Brewing  Co.  ©.  Brister,  (1900^  179  U.  S. 
446,  21  S.  Ct.  201,  46  U.  S.  (L.  ed.) 
269;  Contini  v,  Tillman,  (1893)  64  Fed. 
969. 

Sight  to  import — A  state  statute  can- 
not deprive  a  citizen  of  the  right  to  im- 
port liquor  into  the  state,  since  the  state 
law  does  not  become  operative  until  de- 
livery. Vance  v.  W.  A.  Vandercook  Co., 
(1898)  170  U.  S.  438,  18  S.  Ct.  674,  42 
U.  S.  (L.  ed.)  1100;  Scott  v.  Donald, 
(1897)  165  U.  S.  58,  17  S.  Ct.  265,  41 
U.  S.    (L.  ed.)    632,  affirming   (1895)    76 


Fed.  559;  Ea  p.  Loeb,  (1896)  72  Fed.  657. 
See  also  In  re  Bergen,  (1900)  115  Fed. 
339;  Jervey  i\  The  Carolina,  (1895)  «6 
Fed.  1019,  holding  that  the  decision  in 
Bowman  v,  Chicago,  etc.,  R.  Co.,  (1888) 
126  U.  S.  466,  8  S.  Ct.  689,  1062,  31 
U.  S.  (L.  ed.)  700,  was  unaffected  by 
the  "Wilson  Act."  State  v.  Hanaphy, 
(1902)  117  la.  15,  90  N.  W.  601;  State  v. 
Wade,  (1890)  63  Vt.  80,  22  Atl.  12. 
Contra,  Starace  v.  Rossi,  (1897)  69  Vt. 
303,  37  Atl.  1109. 

Inspection  laws. —  Interstate  commerce 
in  intoxicating  li<]uors  is  not  unlawfully 
burdened  by  an  inspection  law  enacted 
by  a  state  "  in  the  exercise  of  its  police 
powers,"  because  the  statute  does  not  pro- 
vide for  an  adequate  inspection,  and  im- 
poses a  burden  beyond  the  cost  of  ins|>ec- 
tion.  Pabst  Brewing  Co.  t\  Crenshaw, 
(1905)  198  U.  S.  17,  26  S.  Ct.  652,  49 
U.  S.   (L.  ed.)  926. 

Neither  is  such  an  inspection  law  void 
because  it  operates  to  deter  shipments 
into  the  state.  Pabst  Brewing  Co.  v. 
Crenshaw,  (1905)  198  U.  S.  17,  26  S.  Ct. 
652,  49  U.  S.  (L.  ed.)  925. 

A  state  statute  imposing  an  inspection 
fee  upon  beer  or  other  malt  liquor  shipped 
from  other  states  into  that  state,  and 
held  there  for  sale  and  consumption 
therein,  must,  although  producing  a  rev- 
enue, and  not  providing  for  an  adequate 
inspection,  be  deemed  enacted  by  the  state 
"in  the  exercise  of  its  police  powers," 
within  the  meaning  of  the  Wilson  Act, 
where  the  highest  state  court  has  upheld 
as  a  valid  police  regulation  so  much  of 
the  statute  as  imposes  the  same  fee  on 
beer  of  domestic  manufacture  over  the  ob- 
jection that  it  is  a  revenue  measure,  and 
not  an  inspection  law.  Pabst  Brewing  Co. 
f?.  Crenshaw,  (1905)  198  U.  S.  17,  25 
S.  Ct.  652,  49  U.  S.  (L.  ed.)  926.  See 
also  Delamater  v.  South  Dakota,  (1907) 
205  U.  S.  93,  27  S.  Ct.  447,  61  U.  S. 
(L.  ed.)  724,  10  Ann.  Cas.  733. 

Dispensary  Act. —  The  South  Carolina 
Dispensary  Act  of  March  6,  1897,  amend- 
ing the  Act  of  March  6,  1890,  No.  61,  is 
unconstitutional  in  so  far  as  it  compels 
any  resident  of  the  state  who  desires  to 
order  alcoholic  liquor  for  his  own  use 
first  to  communicate  his  purpose  to  a 
state  chemist,  and  in  so  far  as  it  deprives 
any  nonresident  of  the  right  to  ship  by 
means  of  interstate  commerce  an^  liquor 
into  South  Carolina  unless  previous  au- 
thority is  obtained  from  the  officers  of 
that  state.  It  subjects  the  constitutional 
right  of  the  nonresident  to  ship  into  the 
state,  and  of  a  resident  in  the  state  to  re- 
ceive for  his  own  use,  to  conditions  which 
are  wholly  incompatible  with  and  repug- 
nant to  the  existence  of  rights  which  the 
statute  itself  acknowledges.  Scott  v.  Don- 
ald, (1897)  165  U.  S.  58,  17  S.  Ct.  265, 
41  U.  S.  (L.  ed.)  632;  Vance  t\  W.  A. 
Vandercook  Co.,  (1898)  170  U.  S.  438,  18 
S.   Ct.  674,  42  U.  S.    (L.  ed.)    1100.  See 
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also  Can tini  v,  Tillman,  (1893)  54  F^. 
969;  Jervey  v.  The  Carolina,  (1895)  66 
Fed.  1013. 

Only  police  regnUtiont  authorised. — 
Only  state  statutes  enacted  in  the  exer- 
cise of  the  state  police  powers  are  within 
the  meaning  of  the  Act.  Revenue  meas- 
ures enacted  under  the  taxing  power  are 
not  included.  Pabst  Brewing  Co.  v.  Terre 
Haute,  (1899)  98  Fed.  330;  Minneapolis 
Brewing  Co.  v.  McGillivray,  (1900)  104 
Fed.  264;  Pabst  Brewii^  Co.  t^.  Crenshaw, 
(1903)  120  Fed.  144;  Fred  Miller  Brew- 
ing  Co.  V,  Stevens,  (1897)  102  la.  60, 
71  N.  W.  186;  Stevens  i\  State,  (1899)  61 
Ohio  St.  597,  56  N.  E.  478.  But  see  6tate 
r.  Bixman,  (1901)  162  Mo.  1,  62  S.  W. 
828. 

Local  option  lawa. —  Local  option  laws 
are  valid  police  regulations,  and  a  sale  in 
original  packages  is  illegal  in  places 
where  a  sale  is  thereby  prohibited. 
Stevens  f?.  State,  (1899)  61  Ohio  St.  697, 
56  N.  E.  478. 

Mnnicipal  license  law. — ^A  city  ordi- 
nance imposing  a  license  tax  on  dealers 
in  beer  was  held  to  be  one  enacted  in  the 
exercise  of  the  police  power  conferred  on 
the  city  by  its  charter,  and  by  virtue  of 
this  Act  the  ordinance  was  not  invalid  as 
in  violation  of  the  interstate  commerce 
clause  of  the  i^^ederal  Constitution  as  ap- 
plied to  the  sale  of  beer  in  the  bottles  in 
which  it  was  brought  from  other  states. 
Meyer  v.  Mobile,  (1906)   147  Fed.  843. 

Prohibitory  ordinances. — A  city  ordi- 
nance prohibiting  the  sale  of  intoxicating 
liquors,  enacted  pursuant  to  state  au- 
thority, is  a  valid  exercise  of  police  power 
within  the  meaning  of  the  Act.  Bailey 
Liquor  Co.  V.  Austin,  (1897)  82  Fed. 
785. 

Prohibition  of  advertising  of  intoxicat- 
ing liquors. —  Since  the  passage  of  this 
Act  a  state  may  lawfully  prohibit  the  ad- 
vertising within  the  state  of  intoxicating 
liquors  sold  or  kept  for  sale  without  the 
state.  State  v,  J.  P.  Bass  Pub.  Co., 
(1908)  104  Me.  288,  71  Atl.  894,  20 
L.  R.  A.  (N.  S.)  495;  State  t?.  State 
Capital  Co.,  (1909)  24  Okla.  252,  103 
Pac.  1021. 

Sales  by  importers. —  An  importer  can 
sell  only  on  terms  prescribed  by  local  stat- 
ute. Reymann  Brewing  Co.  i\  Brister, 
(1900)  179  U.  S.  445,  21  S.  Ct.  201,  45 
U.  S.  ( L.  ed. )  269 ;  Vance  v.  W.  A.  Van- 
dercook  Co.,  (1898)  170  U.  S.  438,  18 
S.  Ct.  674,  42  U.  8.  (L.  ed.)  1100; 
In  re  Rahrer,  (1891)  140  U.  S.  545, 
11  S.  a.  865,  35  U.  S.  (L.  edj  572; 
Minneapolis  Brewing  Co.  v,  McGillivray, 
(1900)  104  Fed.  258;  Indianapolis  v. 
Bieler,  (1893)  138  Ind.  30,  36  N.  E.  857; 
Com.  17.  Calhane,  (1891)  154  Mass.  115, 
27  N.  E.  881;  People  v.  Voorhis,  (1902) 
131  Mich.  398,  91  N.  W.  624;  State  i\ 
Bixman,  (1901)   162  Mo.  1,  62  S.  W.  828; 


State  r.  Lord,   (1891)   66  N.  H.  479,  29 
Atl.  556. 

Bond  of  agent. — A  bond  given  by  a  local 
agent  to  account  for  sales  within  the 
state  is  subject  to  the  laws  of  the  eptate. 
Fred  Miller  Brewing  Co.  v.  Stevens, 
(1897)  102  la.  60,  71  N.  W.  186;  New 
Iberia  t;.  Erath,  (1907)  118  La.  305,  42 
So.  945. 

Brin|;ing  liquor  into  port  of  stute  &iid 
unloading  on  wharf. —  One  who  merely 
brings  a  consignment  of  liquor  into  a 
port  of  a  state  and  unloads  the  consign- 
ment on  the  wharf  is  not  punishable 
therefor,  irrespective  of  the  statutory 
provisions  of  that  state.  Ex  p.  Edgerton, 
(1893)  59  Fed.  115.  A  fortiori,  one  who 
brings  liquors  into  a  port  without  unload- 
ing them  is  not  ptmishable.  Ex  p. 
Jervey,  (1895)  66  Fed.  957.  See  also 
Jervey  v.  The  Carolina,  (1895)  66  Fed. 
1013. 

Foreign  shipments. —  In  reason  it  is  cer- 
tain that  the  purpose  which  led  to  the 
enactment  of  the  law  was  to  give  the  sev- 
eral states  power  to  deal  with  all  liquors 
coming  from  outside  their  limits  upon  ar- 
rival and  before  sale,  thus  rendering  the 
state  police  authority  more  complete  and 
efficacious  on  the  subject;  a  purpose 
which  would  be  plainly  set  at  naught  by 
exempting  liquors  brought  into  a  state 
from  a  foreign  country  from  the  opera- 
tion of  the  statute.  DeBary  v,  Louisiana, 
(1913)  227  U.  S.  108,  3  S.  Ct.  239,  67 
U.  S.  (L.  ed.)  44L 

Taxation  on  bar  of  vessel. —  In  Harrell 
i\  Speed,  (1904)  113  Tenn.  224,  81  S.  W. 
840,  i06  A.  S.  R.  814,  3  Ann.  Cas.  260, 
1  L.  R.  A.  (N.  S.)  639,  affirmed  (1905) 
199  U.  S.  501,  26  S.  Ct.  138,  50  U.  S.  (L. 
ed.)  288,  it  appeared  that  a  Tennessee 
statute  (Act  Tenn.  1903,  p.  615,  ch.  357, 
sec.  4)  provided  that  persons  selling  any 
quantity  of  liquor  on  any  vessel  should 
pay  a  specified  tax.  It  was  held  that  one 
running  a  bar  on  a  vessel  belonging  to  a 
Corporation  of  Arkansas  and  plying 
between  a  port  in  Arkansas  and  one  in 
Tennessee  —  the  one  running  the  bar  act- 
ing under  a  lease  from  the  corporation  — 
was  subject  to  the  license  tax  imposed  by 
the  statute  for  running  the  bar  while  the 
vessel  was  at  its  landing  within  the 
jurisdiction  of  Tennessee. 

The  licensing  Acts  of  1880,  No.  119, 
and  1886,  No.  101,  continued  in  force  in 
the  subsequent  Acts  of  1890,  No.  160, 
1898,  No.  171,  and  1908,  No.  176,  purport- 
ing to  regulate  all  sales  of  liquor  within 
the  state  of  Louisiana,  are  applicable  to 
sales  in  bar-rooms  on  vessels  engaged  in 
interstate  and  foreign  commerce,  subse- 
quent to  the  passage  of  the  Wilson  Act, 
though  not  applicable  prior  thereto. 
State  V.  Southern  Pac.  Co.,  (1915)  137 
La.  435,  68  So.  819,  L.  R.  A.  1915F 
1140. 
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Sales  from  warehouses. — A  state  stat- 
ute providing  for  a  license  tax  on  persons 
engaged  in  the  business  of  disposing  of 
alcoholic  liquors  in  less  quantities  than 
five  gallons  ia  applicable  to  persons  sell- 
.  ing  liquor  from  a  warehouse  in  unbroken 
packages  of  three  gallons  each,  and  being 
a  police  regulation  is  not  invalidated  by 
the  Wilson  Act.  State  v.  De  Bary,  ( 1912) 
130  La.  1090,  58  So.  892.  See  also  State 
;r.  Pabst  Brewing  Co.,  (1911)  128  La. 
770,  66  So.  349. 

Liquors  imported  before  but  sold  after 
'  enactment  of  statute  are  subject  to  state 
laws.  Tinker  t?.  State,  (1890)  90  Ala. 
638,  8  So.  814,  in  which  case  it  was  said: 
"  The  withdrawal  of  federal  regulations 
applies  to  aU  liquors  '  transport^ '  —  not 
such  only  as  shall  be  transported  — '  into 
the  state  or  remaining  therein  for  use.*" 

No  new  powers  conferred  on  states. — 
This  Act  does  not  authorize  the  enact- 
ment by  a  state  of  a  law  restricting  the 
right  of  an  interstate  carrier  to  deliver 
the  imported  package  to  its  consignee. 
Crescent  Liquor  Co.  v.  Piatt,  (1906)  148 
Fed.  894.  See  further  In  re  Rahrer, 
(1891)  140  U.  S.  645,  US.  Ct.  865,  35 
U.  S.  (L.  ed.)  572;  Rhodes  v,  Iowa, 
(1898)  170  U.  S.  412,  18  S.  Ct.  664,  42 
U.  S.  (L.  ed.)  1088;  In  re  Langford, 
(1893)  67  Fed.  575;  Ex  p.  Edgerton, 
(1893)  69  Fed.  115;  Jervey  v.  The  Caro- 
lina,  (1895)  66  Fed.  1019;  State  v.  Lord, 

(1891)  66  N.  H.  479,  29  Atl.  666;  Cor- 
bin  r.  McConneU,  (1902)  71  N.  H.  360, 
52  Ati.  447. 

Transferring  consignment. —  A  state 
statute  forbidding  a  person  to  whom  in- 
toxicating liquor  has  been  consigned  to 
give  to  any  other  person  an  order  upon 
the  carrier  for  it,  with  the  purpose  of 
enabling  him  to  receive  it  for  himself, 
js  not  invalid  as  involvin&r  an  undue  in- 
terference with  interstate  commerce.  For 
while  the  Wilson  Act  does  not  give  the 
local  authorities  absolute  jurisdiction  of 
intoxicating  liquors  shipped  into  the  state 
until  they  are  delivered  to  the  ponsignee, 
it  does  affect  the  rights  of  the  parties 
to  an  interstate  transaction  prior  to  such 
delivery.  Danciger  f;.  Cooley,  (1916)  98 
Kan.  38,  1^7  Pac.  453. 

Additional  state  legislation  unnecessary. 
—  Thifl  statute  rendered  existing  state 
laws  operative  upon  liquor  in  the  orig- 
inal packages,  and  it  was  unnecessary 
for  the  states  to  enact  new  laws  ih  order 
to  render  the  statute  operative.  In  re 
•Rahrer,  (1891)  140  U.  S.  545,  11  S.  Ct. 
865,  35  U.  S.  (L.  ed.)  572,  reversing 
(1890)  43  Fed.  566;  Emert  v.  Missouri, 
(1895)  166  U.  S.  296,  15  S.  Ct.  367,  39 
U.  S.  (L.  ed.)  430;  In  re  Spickler, 
(1890)  43  Fed.  663;  In  re  Van  Vliet, 
(1890)     43    Fed.    761;     In    re    Jordan, 

(1892)  49  Fed.  238;  Tinker  t7.  State, 
(1890)  90  Ala.  638,  8  So.  814;  Fred 
Miller   Brewing   Co.    v.    Stevens,    (1897) 


102  la.  60,  71  N.  W.  186;  Com.  v.  Gagne, 
153  Mass.  205,  26  N.  E.  449,  10  L.  R.  A. 
442;  State  v.  Eraser,  (1891)  1  N.  D. 
425,  48  N.  W.  343;  State  v.  Lord,  (1891) 
66  N.  H.  479,  29  Atl.  666;  Starace  V. 
Rossi,  (1897)   69  Vt.  303,  37  Atl.  1109. 

Sales  made  outside  a  state  by  maiL — 
This  Act  does  not  affect  the  question  of  a 
sale  in  one  state,  completed  by  delivery 
in  that  state  of  the  liquor  to  a  conunon 
carrier  to  transport  to  another  state  to 
the  person  who  ordered  it  from  there  by 
mail,  being  within  the  protection  of  the 
interstate  commerce  clause  of  the  Con- 
stitution, as  against  the  law  of  the  state 
in  which  the  sale  was  made,  making  it  an 
offense  to  sell  intoxicating  liquor.  State 
V.  Kelly>  (1911)  -123  Tenn.  666,  138  S.  W. 
1011,  36  L.  R.  A.  (N.  S.)  17L  This  case, 
it  will  be  observed  was  decided  prior  to 
the  passage  of  the  Webb-Kenyon  Act, 
infra,  p.  693,  and  at  a  time  therefore, 
when  mtoxicating  licjuors  in  Tennessee 
possessed  all  the  attributes  of  an  article 
of  interstate  commerce. 

Sales  before  the  enactment  were  not 
affected  by  the  statute.  In  re  Rahrer, 
(1891)  140  U.  S.  646,  11  S.  Ct.  866,  36 
U.  to.  (L.  ed.)  672;  Wind  t?.  Her,  (1895) 
93  la.  316,  61  N.  W.  1001,  27  L.  R.  A. 
219;  Carstairs  c.  ODonnell,  (1891)  154 
Mass.  357,  28  N.  E.  271;  Durkee  v.  Moses, 
(1891)  67  N.  H.  115,  23  Atl.  793;  Doherty 
V,  Cotter,  (1894)  68  N.  H.  37,  38  Atl. 
499;  Jones  v.  Sanborn,  (1894)  68  N.  H. 
602,  40  Atl.  393. 


V.  Importation  fob  Pebsowal  Usk 

Rule  stated. —  There  is  nothing  in  the 
Wilson  Act  which  authorizes  the  state 
of  West  Virginia  to  interfere  with  the 
shipment  and  delivery  of  liquors  ordered 
by  a  dtisen  of  that  state  for  his  own 

Sersonal  use   from   a   licensed  wholesale 
ealer  without  the  state.    Taylor  v.  Com., 
(1916)   117  Va.  909,  86  S.  £.  499. 

Intoxicating  liquor  imported,  into  a 
state  for  a  citizen^s  own  use  is  subject-  to 
the  laws  of  such  state.  State  v,  Aiken, 
(1894)  42  S.  C.  222,  20  S.  £.  221,  26 
•  L.  R.  A.  346.  A  dealer  is  declared  to 
have  a  constitutional  right  notwithstand- 
ing the  Wilson  Act  to  sm  and  ship  liquor 
into  another  state  to  be  delivered  to 
the  buyer  for  his  own  use,  free  from  state 
interference,  a  rights  which  except  for 
Congressional  action,  carried  with  it  the 
incidental  right  to  solicit  such  business 
within  that  state.  And  yet  because  of 
the  Wilson  Act  the  state  may  punish  the 
solicitors  of  such  a  dealer  for  taking 
within  its  boundaries  orders  to  be  filled 
in  accordance  with  his  constitutional  privi- 
lege, one  of  the  reasons  given  for  this  con- 
clusion being  that  a  contrary  doctrine 
"  would  be  repugrtant  to  the  plain  spirit 
of  the  Wilaon  Act."    Delamater  v.  South 
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Dakota,  (1907)  205  U.  S.  93,  27  S.  Ct. 
447,  61  U.  S.  (L.  ed.)  724,  10  Ann.  .Cas. 
733. 

So  likewise  it  would  be  repugnant  to 
the  plain  spirit  of  the  statute  to  hold  that 
the  state  has  no  power  to  prevent  one 
who  has  shipped  in  liquar  consigned  to 
himself,  from  giving  an  order  to  the  car- 
rier to  deliver  it  to  someone  else.  Dan- 
ciger  V.  Cooley,  (1916)  98  Kan.  38,  157 
Pac  453. 

VI.  Sales  bt  Tbaveuno  Salesmen 

Notwithstanding  the  above  statute,  a 
state  st^itute  has  no  application  to  a 
nonresident  traveling  salesman  represent- 
ing citizens  and  residents  of  other  states, 
who  merely  solicits  orders  for  the  sale  of 
intoxicating  liquors  to  be  subsequently 
shipped  into  the  state  to  the  vendees, 
and  transmits  such  orders  to  his  em- 
ployers beyond  the  boundaries  of  the 
state,  to  be  there  passed  upon  by  them. 
Rossi  V.  Pennsylvania,  (1915)  238  U.  S. 
62,  35  S.  Ct.  677,  69  U.  S.  (L.  ed.)  1201; 
In  re  Bergen,  (1900)  115  Fed.  339;  State 
V.  Hanaphy,  (1902)  117  la.  15,  90  N.  W. 
601;  State  i\  Hickox,  (1902)  64  Kan. 
650,  68  Pac.  35.  But  see  Bluthenthal  v, 
McWhorter,  (1901)  131  Ala.  642,  31  So. 
559;  Moog  v.  State,  (1906)  145  Ala.  75, 
41  So.  166. 

But  in  Delamater  v.  South  Dakota, 
(1907)  205  U.  S.  93,  27  S.  Ct.  447,  51 
U.  S.  (L.  ed.)  724,  10  Ann.  Cas.  733,  it 
was  held  that  the  annual  license  charge 
imposed  by  a  state  law  upon  the  business 
of  selling  or  offering  for  sale  intoxicat- 
ing liquors  within  the  state  by  any  travel- 
ing salesman  who  solicits  orders  m  quan- 
tities of  less  than  five  gallons  cannot  be 
regarded,  when  applied  to  interstate 
transactions,  as  repugnant  to  the  com- 
merce clause  of  the  Federal  Constitution, 
in  view  of  the  provisions  of  the  Wilson 
Act  that  intoxicating  liquors  coming  into 
the  state  shall  be  as  completely  under  its 
control,  as  if  manufactured  therein.  In 
Rossi  V.  Penn«ylvania,  (1915)  238  U.  S. 
62,  35  S.  Ct.  677,  69  U.  S.  (L.  ed.) 
1201,  the  court  said:  "Plaintiff  in 
error  was  convicted  in  the  Court  of 
Quarter  Sessions  of  Lawrence  county, 
in  the  state  of  Pennsylvania,  of  the 
crime  of  selling  intoxicating  liquors 
in  that  county  without  a  license,  con- 
trary to  §  15  of  an  act  of  May  13,  1887 
(P.  L  p.  113) ,  which  declares:  *Any  per- 
son who  shall  hereafter  be  convicted  of 
selling  or  offering  for  sale  any  vinous, 
spirituous,  malt  or  brewed  liquors,  or  any 
admixture  thereof,  without  a  license, 
shall  be  sentenced,"  etc  The  Superior 
Court  affirmed  the  conviction  [(1913]  63 
Pa.  Super.  Ct.  210),  the  Supreme  Court 
of  the  state  refused  an  appeal,  and  this 
writ  of  error  was  allowed.  The  facts  are 
these:  Plaintiff  in  error  is  a  liquor 
dealer  having  his  place  of  business  in  the 


county  of  Mahoning,  in  the  state  of  Ohio, 
wliich     immediately     adjoins     Lawrence 
county,  Pennsylvania.    He  had  no  license 
to  sell  in  Lawrence  county,  nor  any  place 
of.  business    there,    but    went    into    that 
county  and  there  took  an  order  for  liquor, 
with  the  understanding  that  the  liquor 
should   be  thereafter  delivered  from   his 
stock    in   Ohio   to   the   residoice   of   the 
purchaser  in  Pennsylvania.    He  returned 
to  Ohio,  there  loaded  the  goods  upon  his 
own  wagon,  and  either  by  himself  or  his 
employee  drove  across  the  state  line  and 
delivered  the  liquor  to  the  residents  of 
the  purchaser,  pursuant  to  the  contraet. 
Thus  the  sale  was  negotiated  in  Pennsyl- 
vania, hut  contemplated  and  required  for 
its  fulfilment  a  transaction  in  interstate 
commerce,  which   afterwards  took  place, 
with  resulting  delivery  in  Pennsylvania. 
The    charge,    as    will    be    observed,    was 
selling,  not  offering  for  sale.     And  it  is 
admitted   that  by   the   Pennsylvania  de- 
cisions   the    act    of    taking    orders    for 
future  delivery  is  not  punishable  under 
the  statute  cited,  or  any  other,  and  that 
it  is  not  the  making  of  an  executory  con- 
tract, but  the  executed  sale  that  is  pun- 
ishable. .  .  .  And  so,  in  the  present  case, 
the  superior  court  ([1913]  53  Pa.  Super. 
Ct.  220)    recognized  that  it  was  not  the 
making   of    the   executory   contract,    but 
the  execution  of  it,  that  involved  a  vio- 
lation of  the  law  of  the  state.     The  fed- 
eral question  presented  is  whether,  under 
the  Act  of  Congress  approved  August  8, 
1890,   chap.    728    (26   Stat,    at   L,    813), 
known   as  the  Wilson   act,  the  state  of 
Pennsylvania  may  punish  plaintiff  in  error 
for  delivering  in  that  state  liquors  trans- 
ported in  interstate  commerce,  under  the 
circumstances  stated.    The  case  arose  be- 
fore the  passage  of  the  Act  of  March  1, 
1913,   ch.   90    (37   Stat.   L.  -699),   known 
as  the  Webb-Kenyon  Act  [the  Act  next 
following],   and  the  effect   of  this  legis- 
lation   is    therefore    not    now    involved. 
.  .  .  The    Pennsylvania    Superior    Court 
deemed  that   the   present   case  was   con- 
trolled  by   Delamater   v.   South   DakoU, 
[1907]  205  U.  S.  93,   [27  S.  Ct.  447,  51 
U.  S.    (L.  ed.)    724,   10  Ann.  Cas.   733], 
where    a    statute    imposing    an    annual 
license  charge  upon  the  business  of  sell- 
ing   or    offering    for    sale    intoxicating 
liquors    within    the    state    by    traveling 
salesmen  soliciting  orders  was  held  to  be 
enforceable  in  view   of  .  the   Wilson   Act, 
even  as  applied  to  the  business  of  solicit- 
ing, within  the  borders  of  the  state,  pro- 
posals for  the  purchase  of  liquors,  which 
were  to  be  consummated  by  the  delivery 
within  the  state  of  liquors  to  be  brought 
from  without.     That  case,  however,  has 
no  present  pertinency,  since  the  prohibi- 
tion of  the  Pennsylvania  statute  is  not 
addressed    to    the  ^business   of    soliciting 
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contracts  for  the  purchase  of  liquor,  but 
to  the  sale  of  the  lic^uor  itself;  and  by 
the  terms  of  the  Wilson  Act,  as  pre- 
Tiously    construed,    the    control    of    this 


subject  by  the  several  states  is  postponed 
until  after  the  delivery  of  the  liquor 
within  the  state." 


An  Act  Divesting  intoxicating  liquors  of  their  interstate  character  in 

certain  cases. 

[Act  of  March  1,  1913,  ch.  90,  37  Stai,  L.  699.] 

[Shipment  of  liquors  into  a  State,  etc.,  in  violation  of  any  law  thereof, 
prohibited.]  That  the  shipment  or  transportation,  in  any  manner  or  by 
any  means  whatsoever,  of  any  spirituous,  vinous,  malted,  fermented,  or 
other  intoxicating  liquor  of  any  kind,  from  one  State,  Territory,  or  District 
of  the  United  States,  or  place  noncontiguous  to  but  subject  to  the  jurisdic- 
tion thereof,  into  any  other  State,  Territory,  or  District  of  the  United 
States,  or  place  noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  or 
from  any  foreign  country  into  any  State,  Territory,  or  District  of  the 
United  States,  or  place  noncontiguous  to  but  subject  to  the  jurisdiction 
thereof,  which  said  spirituous,  vinous,  malted,  fermented,  or  other  intoxi- 
cating liquor  is  intended,  by  any  person  interested  therein,  to  be  received, 
possessed,  sold,  or  in  any  manner  used,  either  in  the  original  package  or 
otherwise,  in  violation  of  any  law  of  such  State,  Territory,  or  District  of 
the  United  States,  or  place  noncontiguous  to  but  subject  to  the  jurisdiction 
thereof,  is  hereby  prohibited.    [37  Stai,  L,  €99.] 

This  is  known  as  the  "  Wehb-Kenyon  Act."  The  Act  having  been  returned  by  the 
President  with  his  objections  thereto,  to  the  Senate,  in  which  it  originated,  was  passed 
by  a  two-thirds  vote  of  that  body  and  sent  by  it  to  the  House  of  Representatives  which 
passed  the  same  by  a  two-thirds  vote,  whereupon  it  became  a  law  by  virtue  of  Art.  I, 
section  7,  of  the  Constitution  of  the  tlnited  States. 

See  the  earlier  provisions  of  the  Wilson  Act  of  Aug.  8,  1890,  ch.  728,  given  in  the 
preceding  paragraph  of  the  text. 


I.  In  general,  503. 
II.  Constitiftionality,  594. 

III.  Purpose  of  statute,  596. 

IV.  Importation  for  personal  use,  598. 
V.    State  laws,  600. 

1.  In  general,  600. 

2.  Validity,  scope  and  elTect  of  state 

laws,  600. 
VI.  Duties    and     liabilities    of    common 
carriers,  601. 

I.  In  General 

The  Wilson  Act,  supra,  p.  585,  did  not 
divest,  or  attempt  to  divest,  intoxicating 
liquors  of  their  interstate  commerce 
character  further  than  to  make  them  sub- 
ject to  the  local  laws.  Prohibition  in  one 
state  was  no  impediment  under  the  Wil- 
son Act  to  the  shipping  or  transporting 
of  intoxicating  liquors  therein,  and  the 
interstate  tranic  in  intoxicating  liquors 
continued  with  little  abatement  notwith- 
standing the  Wilson  Act. 

4  P.  S.  A.— 20 


The  Webb-Kenyon  Act  altered  the  law 
to  the  extent  of  divesting  intoxicating 
liquors  of  their  interstate  character  in 
certain  cases.  The  Act  does  not  prohibit 
all  interstate  shipment  or  transportation 
of  liquor  into  so-called  dry  territory  but 
renders  the  prohibition  of  the  statute 
operative  only  where  the  liquor  is  to  be 
dealt  with  in  violation  of  the  local  law 
of  the  state  into  which  it  is. thus  shipped  ' 
or  transported.  Such  shipments  are  pro- 
hibited only  when  such  person  interested 
intends  that  they  shall  be  possessed,  sold 
or  used  in  violation  of  any  law  of  the 
state  wherein  they  are  received.  8o, 
except  as  affected  by  the  Wilson  Act 
which  permits  the  state  laws  to  operate 
upon  liquors  after  termination  of  the 
transportation  to  the  consignee,  and  the 
Webb-Kenyon  Act,  which  prohibits  the 
transportation  of  liquors  into  the  state  to 
be  dealt  with  therein  in  violation  of  local 
law,  the  subject  matter  of  such  interstate 
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shipment  is  left  untouched  and  remains 
witii  the  sole  jurisdiction  of  Congress 
under  the  Federal  Constitution.  See 
Adams  Express  Co.  v.  Kentucky,  (1915) 
238  U.  S.  190,  35  S.  Ct.  824,  59  U.  S. 
(L.  ed.)  1267,  Ann.  Cas.  1915D  1167, 
L.  R.  A.  1916C  273. 


II.  Constitutionality 

The  Webb-Kenyon  Act  is  constitutional 
and  within  the  power  of  Congress  to 
enact.  James  Clark  Distilling  Co.  r. 
Western  Maryland 'R.  Co.,  (1916)  37  S. 
Ct.  180,  wherein  the  court  set  forth  the 
proposition :  "  Did  Congress  have  power 
to  enact  the  Webb-Kenyon  Law?" 
Answering  the  contention  that  the  law 
was  wanting  in  uniformity  the  court 
said :  "  It  is  not  in  the  slightest  degree 
disputed  that  if  Congress  had  prohibited 
the  shipment  of  all  intoxicants  in  the 
channels  of  interstate  commerce,  and 
therefore  had  prevented  all  movement 
between  the  several  states,  such  action 
would  have  been  lawful,  because  within 
the  power  to  regulate  which  the  Constitu- 
tion conferred.  Lottery  Case,  (Champion 
V.  Ames)  [1903]  188  U.  S.  321,  23  S.  Ct 
321,  47  U.  S.  (L.  ed.)  492,  13  Am.  Crim. 
Rep.  561;  Hoke  t\  U.  S.,  [1913]  227  U. 
S.  308,  33  S.  Ct.  28-1,  57  U.  S.  (L.  ed.) 
623,  43  L.  R.  A.  (N.  S.)  906,  Ann.  Cas. 
1913E  905.  The  issue,  therefore,  is  not 
one  of  an  absence  of  authority  to  accom- 
plish in  substance  a  more  extended  result 
than  that  brought  about  by  the  Webb- 
Kenyon  Law,  but  of  a  want  of  power  to 
reach  the  result  accomplished  because  of 
the  method  resorted  to  for  that  purpose. 
This  is  certain  since  the  sole  claim  is 
that  the  Act  was  not  within  the  power 
given  to  Congress  to  regulate  because  it 
submitted  liquors  to  the  control  of  the 
states  by  subjecting  interstate  commerce 
in  such  liquors  to  present  and  future 
state  prohibitions,  and  hence,  in  the 
nature  of  things,  was  wanting  in  uni- 
formity. Let  us  test  the  contentions  by 
reason  and  authority.  The  power  con- 
ferred is  to  regulate,  and  the  very  terms 
of  the  grant  would  seem  to  repel  the 
contention  that  only  prohibition  of  move- 
ment in  interstate  commerce  was  em- 
braced. And  the  cogency  of  this  is  mani- 
fest since,  if  the  doctrine  were  applied 
to  those  manifold  and  important  subjects 
of  interstate  commerce  as  to  which  Con- 
gress from  the  beginning  has  regulated, 
not  prohibited,  the  existence  of  govern- 
ment under  the  Constitution  would  be 
no  longer  possible.  The  argument  as  to 
delegation  to  the  states  rests  upon  a  mere 
misconception.  It  is  true  the  regulation 
which  the  Webb-Kenyon  Act  contains 
permits  state  prohibitions  to  apply  to 
movements  of  liquor  from  one  state  into 
another,  but  the  wiH  which  causes  the 
prohibitions  to   be  applicable   is  that  of 


Congress,  since   the   application  of   state 
prohibitions  would  cease  the  instant  the 
Act  of  Congress  ceased  to  apply.    In  fact, 
the  contention  previously  made,  that  the 
prohibitions   of   the   state    law    were    not 
applicable  to  the  extent  that  they  were 
broader   than   the   Webb-Kenyon    Act,    is 
in  direct  conflict  with  the  proposition  as 
to  delegation  now  made.     So  far  as  uni- 
formity is  concerned,  there  is  no  question 
that    the    Act    uniformly    applies    to    tlie 
conditions  which  call  its  provisions  into 
play  —  that   its   provisions   apply   to    all 
the  states  —  so  that   the  question  •  really 
is  a  complaint  as  to  the  want  of  uniform 
existence    of    things    to    which    the    Act 
applies,   and   not   to   an   absence   of   uni- 
formity   in    the   Act    itself.      But,    aside 
from  this,  it  is  obvious  that  the  argument 
seeks   to   engraft   upon   the  Constitution 
a   restriction   not   found    in   it;    that    is, 
tha|  the  power  to  regulate  conferred  u]K>n 
Congress  obtains  subject  to  the  require- 
ment  that   regulations   enacted    shall    be 
uniform    throughout    the    United    States, 
In    view   of   the   conceded   power   on   the 
part  of   Congress   to   prohibit  the   move- 
ment   of    intoxicants    m    interstate    com- 
merce, we  cannot  admit  that  because  it 
did   not  exert   its  authority   to   the   full 
limit,  but  simply  regulated  to  the  extent 
of    permitting    the    prohibitions    in    one 
state  to  prevent  the  use  of  interstate  com- 
merce to  ship  liquor  from  another  state. 
Congress  exceeded  its  authority  to  regu- 
late."  Considering  the  question  of  author- 
ity, the  court  continued:    "It  is  settled, 
says   the  argument,  that  interstate  com- 
merce  is  divided   into  two  great  classes, 
one  embracing  subjects  which  do  not  exact 
uniformity,  and  which,  although  subject  to 
the    regulation   of   Congress,   are,   in   the 
absence  of  such  regulation,  subject  to  the 
control   of  the  several   states    (Cooley  t\ 
Board  of  Wardens,   [1851]    12  How.  299, 
13  U.  S.  (L,  ed.)   996,  and  the  other  em- 
bracing   subjects    which    do ,  require   uni- 
formity,   and   which,    in    the    absence   of 
regulation  by  Congress,  remain  free  from 
all  state  control  (Leisy  r.  Hardin,  [1890] 
136  U.   S.   100,   10  S.  Ct.  681,  34  U.  S. 
(L.  ed.)    128,  3  Int.  Com.  Rep.  36).     As 
to   the   first,    it   is   said,   Congress   may, 
when  regulating,  to  the  extent  it  deems 
wise   to   do   so,   permit   state   legislation 
enacted  or  to  be  enacted  to  govern,  be- 
cause to  do  so  would  only  be  to  do  that 
which   would   exist   if  nothing   had   been 
done    by    Congress.      As    to    the    second 
class,  the  argument  is,  that  in  adopting 
regulations    Congress    is    wholly    without 
power  to  provide  for  the  application  of 
state  power  to  any  degree  whatever,  be- 
cause, in  the  absence  of  the  exertion  by 
Congress  of  power  to  regulate,   the  sub- 
ject matter  would  have   been   free  from 
state   control;    arid   because,  besides,   the 
recognition  of  state  power  under  such  cir- 
cumstances  would   be   to  bring   about   a 
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want  of  uniformity.  But  granting  the 
accuracy  of  the  two  classifications  which 
the  proposition  states,  the  limitation  upon 
the  power  of  Congress  to  regulate  which 
is  deduced  from  the  cla^siiications  finds 
no  support  in  the  authority  relied  upon 
to  sustain  it.  Let  us  see  if  this  is  not 
the  case  bv  examining  the  authority  relied 
upon.  What  is  that  authority?  The  rul- 
ing in  Leisy  v,  Hardin,  supra.  But  that 
case,  instead  of  supporting  the  contention, 
plainly  refutes  it  for  the  following  rea- 
son: Although  Leisy  v.  Hardin  declared 
in  express-  terms  that  the  movement  of 
intoxicants  in  interstate  commerce  be- 
longed to  that  class  which  was  free  from 
all  interference  bv  state  control  in  the 
absence  of  regulation  by  Congress,  it  was 
at  the  same  time  in  the  most  explicit 
terms  declared  that  the  power  of  Con- 
gress to  regulate  interstate  commerce  in 
intoxicants  embraced  the  right  to  subject 
such  movement  to  state  prohibitions,  and 
that  the  freedom  of  intoxicants  to  move 
in  interstate  commerce  and  the  protection 
over  it  from  state  control  arose  only  from 
the  absence  of  congressional  regulation, 
and  would  endure  only  until  Congress 
had  otherwise  provided.  Thus  in  that 
case,  in  pointing  out  that  the  movement 
of  intoxicants  in  interstate  commerce  was 
under  the  control  of  Congress  despite  the 
wide  scope  of  the  police  authority  of  the 
state  over  the  subject,  it  was  said  (p. 
108)  :  *  Yet  a  subject  matter  which  has 
been  confided  exclusively  to  Congress  by 
the  Constitution  is  not  within  the  juris- 
diction of  the  police  power  of  the  state, 
unless  placed  there  by  congressional 
action.'  Again,  referring  to  the  uniform 
operation  of  interstate  commerce  regula- 
tions, it  was  said  (p.  109)  :  'Hence,  in- 
asmuch as  interstate  commerce,  consist- 
ing in  the  transportation,  purchase,  sale, 
and  exchange  of  commodities,  is  national 
in  its  character,  and  must  be  governed 
by  a  uniform  system,  so  long  as  Congress 
does  not  pass  any  law  to  regulate  it,  or 
allowing  the  states  so  to  do,  it  thereby 
indicates  its  will  that  such  commerce 
shall  be  free  and  untrammeled.'  Further 
the  court  said  (p.  119)  :  'The  conclusion 
follows  that,  as  the  grant  of  the  power 
to  regulate  commerce  among  the  states, 
so  far  as  one  system  is  required,  is  ex- 
clusive, the  states  cannot  exercise  that 
power  without  the  assent  of  Congress.' 
Again,  after  pointing  out  that  the  ques- 
tion of  the  prohibition  of  manufacture 
and  sale  of  particular  articles  was  a 
matter  of  state  concern,  it  was  said  (p. 
123):  *  But,  notwithstanding  it  is  not 
vested  with  supervisory  power  over 
matters  of  local  administration,  the  re- 
sponsibility is  upon  Congress,  so  far  as 
the  regulation  of  interstate  commerce  is 
concerned,  to  remove  the  restriction  upon 
the  state  in  dealing  with  imported 
articles  of  trade  within  its  limits,  which 
have  not  been  mingled  with  the  common 


mass  of  property  therein,  if,  in  its  judg- 
ment, the  end  to  be  secured  justifies  and 
requires  such  action.'  And  finally,  after 
pointing  out  that  the  states  had  no  power 
to  interfere  with  the  movement  of  goods 
in  interstate  commerce  before  they  had 
been  commingled  with  the  property  of  the 
state,  it  was  said  that  this  limitation 
obtained  '  in  the  absence  of  congressional 
permission'  to  the  state  (p.  124).  Thus 
it  follows  that  although  we  accept  the 
classification  of  interstate  commerce  in 
intoxicants  made  in  Leisy  i\  Hardin,  we 
could  not  accept  the  contention  which  is 
now  based  upon  the  classification  without 
in  effect  overruling  that  case,  or,  what  is 
equivalent  thereto,  refusing  to  give  effect 
to  the  doctrine  of  that  case  announced  in 
terms  so  certain  that  there  is  no  room 
for  controversy  or  contention  concerning 
them.  But  we  would  be  required  to  go 
further  than  this,  since  it  would  result 
that  we  would  have  to  shut  our  eyes  to 
the  construction  put  upon  the  ruling  in 
Leisy  v.  Hardin  by  Congress  in  legislat- 
ing when  it  adopted  the  Wilson  Act,  and 
also  to  practically  overrule  the  line  of 
decisions  which  we  have  already  referred 
to  sustaining  and  enforcing  that  act. 
Let  us  see  if  this  is  not  certain.  As  we 
have  already  pointed  out,  the  very  regu- 
lation made  by  Congress  in  enacting  the 
Wilson  law  to  minimize  the  evil  resulting 
from  violating  prohibitions  of  state  law 
by  sending  liquor  through  interstate  com- 
merce into  a  state,  and  selling  it  in  vio- 
lation of  such  law,  was  to  fUvest  such 
shipments  of  their  interstate  commerce 
character  and  to  strip  them  of  the  right 
to  be  sold  in  the  original  package  free 
from  state  authority  which  otherwise 
would  have  obtained.  And  that  Congress 
had  the  right  to  enact  this  legislation 
making  existing  and  future  state  pro- 
hibitions applicable  was  the  express  re- 
sult of  the  decided  cases  to  whioh  wo 
have  referred,  beginning  with  In  re 
Rahrer,  [18911  140  U.  S.  545,  11  S.  Ct. 
865,  35  U.  S.  (L.  ed.)  572.  As  the  power 
to  regulate  which  was  manifested  in  the 
Wilson  Act,  and  that  which  wtt^  exerted 
in  enacting  the  Wehb-Kenyon  Law,  are 
essentially  identical,  the  one  being  but  a 
larger  degree  of  exertion  of  the  ijhjTiti'!al 
power  which  was  brought  into  play  in 
the  other,  we  are  unable  to  understand 
upon  what  principle  we  could  hold  that 
the  one  was  not  a  regulation  without 
holding  that  the  other  had  the  same  in- 
firmity —  a  result  which,  as  we  have  pre- 
viously said,  would  reverse  Leisy  v. 
Hardin  and  overthrow  the  many  adjudica- 
tions of  this  court  sustaining  the  Wilson 
Act.  ...  It  'is  only  necessary  to  point 
out  that  the  considerations  which  we 
have  stated  dispose  of  all  contentions 
that  the  Webb-Kenyon  Act  is  repugnant 
to  that  due  process  clause  of  the  5th 
Amendment,  since  what  we  have  said  con- 
cerning that  clause  in  the  14th  Amend- 
ment as  applied   to  state  power  is  deci- 
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give.''  Finally,  conaidering  the  argument  of 
"  inconvenience,"  that  is,  that  the  power 
by  regulation  to  allow  state  prohibitions 
to  attach  to  the  movement  of  intoxicants, 
lays  the  basis  for  subjecting  interstate 
commerce  in  all  articles  to  state  control 
and  therefore  destroys  the  Constitution, 
the  court  concluded :  "  The  want  of  force 
in  the  suggested  inconvenience  becomes 
patent  by  considering  the  principle  which, 
after  all,  dominates  and  controls  the 
question  here  presented;  that  is,  the  sub- 
ject regulated  and  the  extreme  power  to 
which  that  subject  may  be  subjected. 
The  fact  that  regulations  of  liquor  have 
been  upheld  in  numberless  instances 
which  would  have  been  repugnant  to  the 
great  guaranties  of  the  Constitution  but 
for  the  enlarged  right  possessed  by  gov- 
ernment to  regulate  liquor  has  never,  that 
we  are  aware  of,  been  taken  as  affording 
the  basis  for  the  thought  that  govern- 
ment might  exert  an  enlarged  power  as 
to  subjects  to  which,  under  the  constitu- 
tional guaranties,  such  enlarged  power 
could  not  be  applied.  In  other  words,  the 
exceptional  nature  of  the  subject  here 
regulated  is  the  basis  upon  which  the  ex- 
ceptional power  exertm  must  rest,  and 
affords  no  ground  for  an^  fear  that  such 
power  may  be  constitutionally  extended 
to  things  which  it  mav  not,  consistently 
with  the  guaranties  of  the  Constitution, 
embrace." 

The  federal  courts,  and  the  Supreme 
Courts  of  the  states  generally,  are  in 
harmony  with  the  foregoing  decision  of 
the  Supreme  Court,  the  constitutionality 
of  the  Act  having  been  sustained  in 
U.  S.  V.  Oregon-Washington,  etc.,  R.  Co., 
(D.  C.  Ore.  1913)  210  Fed.  378;  West 
Virginia  v.  Adams  Express  Co.,  (C.  C.  A. 
4th  Cir.  1915)  219  Fed.  794,  135  C.  C.  A. 
464;  Southern  Express  Co.  r.  State, 
(1914)  188  Ala.  464,  66  So.  115;  Southern 
Express  Co.  v.  Whittle,  (Ala.  1915)  69 
So.  652;  State  r.  Orier,  (1913)  4  Boyce 
(Del.)  322,  88  Atl.  579;  State  v.  Van 
Winkle,  (1913)  4  Boyce  (Del.)  405,  88 
Atl.    807;    State   t'.    U.    8.    Express    Co., 

(1914)  164  la.  112,  145  N.  W.  461;  State 
r.  Doe,  (1914)  92  Kan.  212,  139  Pac. 
1169;     State    v,    Missouri    Pac.    R.    Co., 

(1915)  96  Kan.  609,  152  Pac.  777; 
Adams  Express  Co.  r.  Com.,  (1914)  160 
Ky.  66,  169  S.  W.  603;  American  Express 
Co.  V.  Beer,  (1914)  107  Miss.  628,  65  So. 
575,  Ann.  Cas.  1916D  127;  Smith  v. 
Southern  Express  Co.,  (1914)  166  N.  C. 
156,  82  S.  E.  16;  State  r.  Seaboard  Air 
Line  R.  Co.,  (1915)  169  N.  C.  295,  84 
vS.  E.  283;  State  r.  Little,  (1916)  171 
N.  C.  805,  88  S.  E.  723  j  Oottstein  v. 
Lester,  (1916)  88  Wash.  462,  153  Pac. 
595. 

Til.  Purpose  op  Statute 

Discussing  the     antecedents     of     the 

Wel>i)-Kenyon  Act,  that  is,  its  legislative 

and    judicial  progenitors,    the    court    in 

James    Clkrk  Distilling    Co.    v.    Western 


Maryland  R.  Co.,  (1916)  37  S.  Ct.  180, 
said:  **  To  correct  the  great  evil  which 
was  asserted  to  arise  from  the  right  to 
ship  liquor  into  a  state  through  the 
channels  of  interstate  commerce,  and 
there  receive  and  sell  the  same  in  the 
original  package,  in  violation  of  state 
prohibitions,  was  indisputably  the  pur- 
pose which  led  to  the  enactment  of  the 
Wilson  law  forbidding  the  sale  of  liquor 
in  a  state  in  the  original  package  al- 
though brought  in  through  interstate 
commerce,  when  the  existing  or  future 
state  laws  forbade  sales  of  intoxicanl^s. 
And  this  was  recognized  by  the  long  line 
of  decisions  which  upheld  that  law,  and 
pointed  out  that  it  permitted  the  state 
prohibitions  to  take  away  from  inter- 
state commerce  shipments  a  right  which 
they  otherwise  would  have  embraced; 
that  is  the  right  to  sell  after  receipt  in 
the  original  package,  any  state  law  to 
the  contrary  notwithstanding.  At  the 
same  time  it  was  recognized,  however, 
that  as  the  right  to  receive  liquor  was 
not  affected  by  the  Wilson  Act,  such 
receipt  and  the  possession  following  from 
it  and  the  resulting  right  to  use  re- 
mained protected  by  the  commerce  clause 
even  in  a  state  where  what  is  known  as 
the  dispensarv  system  prevailed.  Read- 
ing the  Webb-Kenyon  law  in  the  light 
thus  thrown  upon  it  by  the  Wilson  Act 
and  the  decisions  of  this  court  which  sus- 
tained and  applied,  there  is  no  room  for 
doubt  that  it  was  enacted  simply  to  ex- 
tend that  which  was  done  by  the  Wilson 
Act;  that  is  to  say  its  purpose  was  to 
prevent  the  immunity  characteristic  of 
interstate  commerce  from  being  used  to 
permit  the  receipt  of  liquor  through  such 
commerce  in  states  contrary  to  their 
laws,  and  thus  in  effect  afford  a  means  by 
subterfuge  and  indirection  to  set  such 
laws  at  naught." 

It  was  not  the  intention  of  this  Act  to 
interfere  with  the  policy  of  the  state, 
in  regard  to  the  importation  of  liquors, 
but  merely  to  provide  that  the  enforce- 
ment of  a  state  statute  would  not  be 
interfered  with,  or  hampered,  by  the  in- 
terstate commerce  laws.  In  other  words, 
the  Act  is  in  this  respect  passive,  and  it 
is  incumbent  on  the  states  to  enact  legis- 
lation of  an  active  nature,  if  they  are 
desirous  of  prohibiting  the  importation 
of  liquors  for  personal  use  or  other  pur- 
poses. Atkinson  v.  Southern  Express  Co., 
(1913)  94  S.  C.  444,  78  S.  E.  516,  48 
L.  R.  A.    (N.  S.)   349. 

This  Act  does  just  what  the  title  says 
it  was  intended  to  do,  to  w^it,  divests  in- 
toxicating liquors  of  their  interstate 
character  in  certain  cases,  and  these 
cases  are  specifically  "set  out  in  the  Act 
itself.  That  is  to  say,  the  shipment  or 
transportation  of  intoxicating  liquor 
from  one  state  to  another,  when  such 
shipment  is  intended  by  any  person 
therein   to  be  received,   sold,  or  used  in 
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violation  of  any  law  of  such  state  (to 
which  the  shipment  is  made),  is  prohi- 
bited. This  is  the  sum  and  substance  of 
the  Act.  State  v.  U.  S.  Exp.  Co.,  (1914) 
164  la.  112,  146  N.  W.  461. 

The  history  of  the  Webb-Kenyon  law, 
the  causes  that  led  to  its  enactment  and 
the  evils  it  was  intended  to  remedy, 
taken  in  connection  with  the  carefully 
chosen  words  of  the  Act,  show  that  the 
object  was  to  aid  the  states  in  suppress- 
infr  the  illegal  traffic  in  intoxicating 
liquors  that  they  had  been  much  hin- 
dered in  doing  by  jbhe  protection  afforded 
violators  of  the  law  by  the  commerce 
clause  of  the  Federal  Constitution,  and 
that  it  was  not  meant  by  this  legislation 
in  any  manner  to  abriage  the  personal 
liberty  of  the  citizen  in  the  right  per- 
sonally to  use  liquor  or  the  right  to  have 
it  in  his  possession  for  such  use.  Adams 
Express  Co.  v.  Com.,  (1013)  164  Ky.  462, 
157  S.  W.  908,  48  L.  R.  A.  (N.  S.)  342. 
"  Before  the  passage  of  the  Webb-Ken- 
yon Act,  while  the  state,  in  the  exercise 
of  its  police  power,  might  regulate  the 
liquor  traffic  after  the  delivery  of  the 
liquor  transported  in  interstate  com- 
merce, there  was  nothing  in  the  Wilson 
Act  to  prevent  shipment  of  liquor  in 
interstate  commerce  for  the  use  of  the 
consignee,  provided  he  did  not  undertake 
to  sell  it  in  violation  of  the  laws  of  the 
state.  The  history  of  the  Webb-Kenyon 
Act  hows  that  Congress  deemed  this  situ- 
ation one  requiring  further  legislation 
upon  its  part,  and  thereupon  undertook, 
in  the  passage  of  that  Act,  to  deal  fur- 
ther with  the  subject,  and  to  extend  the 
f prohibitions  against  the  introduction  of 
iquors  into  the  states  by  means  of  inter- 
state commerce.  That  the  Act  did  not 
assume  to  deal  with  all  interstate  com- 
merce shipments  of  intoxicating  liquors 
into  prohibitory  territory  in  the  states 
is  shown  in  its  title,  which  expresses  the 
purpose  to  divest  intoxicating  liquors  of 
their  interstate  character  in  certain  cases. 
What  such  cases  should  be  was  left  to 
the  text  of  the  Act  to  develop.  It  is 
elementary  that  the  first  resort,  with  a 
view  to  ascertaining  the  meaning  of  a 
statute,  is  to  the  language  used.  If  that 
is  plain  there  is  an  end  to  construction, 
and  the  statute  is  to  be  taken  to  mean 
what  it  says.  Extraneous  words  omitted, 
this  statute  reads:  *  The  shipment  or 
transportation  of  .  .  .  intoxicatinif  liquors 
from  one  state  .  .  .  into  another  state 
.  .  .  which  intoxicating  liquor  is  in- 
tended by  any  person  interested  therein 
to  be  receiveci,  possessed,  sold,  or  in  any 
manner  used,  either  in  the  original  pack- 
age or  otherwise,  in  violation  of  any  law, 
of  such  state  ...  is  hereby  prohibited.' 
It  would  be  difficult  to  frame  language 
more  plainly  indicating  the  purpose  of 
Congress  not  to  prohibit  all  interstate 
shipment  or  transportation  of  liquor  Into 
so-called  dry  territory,  and  to  render  the 
prohibition  of  the  statute  operative  only 


where  the  liquor  is  to  be  dealt  with  in 
violation  of  the  local  law  of  the  state 
into  which  it  is  thus  shipped  or  trans- 
ported. Such  shipments  are  prohibited 
only  when  such  person  interested  intends 
that  they  shall  be  possessed^  sold,  or  used 
in  violation  of  any  law  of  the  state 
wherein  they  are  received.  Thus  far  and 
no  farther  has  Congress  seen  fit  to  extend 
the  prohibitions  of  the  Act  in  relation  to 
interstate  shipments.  Except  as  affected 
by  the  Wilson  Act,  which  permits  the 
state  laws  to  operate  upon  liquors  after 
termination  of  the  transportation  to  the 
consignee,  and  the  Webb-Kenyon  Act, 
which  prohibits  the  transportation  of 
liquors  into  the  state,  to  be  dealt  with 
therein  in  violation  of  local  law,  the  sub- 

{'ect-matter  of  such  interstate  shipment  is 
eft  untouched  and  remains  within  the 
sole  jurisdiction  of  Congress  under  the 
Federal  Constitution."  Adams  Express 
Co.  V.  Kentucky,  (1916)  238  U.  S.  190, 
36  S.  Ct.  824,  69  U.  S.  (L.  ed.)  1267, 
Ann.  Cas.  1916D  1167.  See  to  the  same 
effect  Southern  Express  Co.  v.  State, 
(1914)  188  Ala.  464,  66  So.  116;  Van 
Winkle  V.  State,  (1914)  4  Boyce  (Del.) 
678,  91  Atl.  386,  Ann.  Cas.  1916D  104; 
Adams  Express  Co.  t\  Com.,  (1914)  160 
Ky.  66,  169  S.  W.  603;  Adams  Express 
Co.  t\  Crigler,  etc.,  Co.,  (1914)  161  Ky. 
89,  170  S.  W.  542;  Ex  p.  Peede,  (1914) 
76  Tex.  Crim.  247,  170  S.  W.  749. 

The  Act  classifies  interstate  shipments 
of  intoxicating  liquors  into  legal  and  il- 
legal, withdrawing  from  the  effect  and 
operation  of  the  commerce  clause  of  the 
Federal  Constitution  all  such  shipments 
into  prohibition  territory  with  intent  to 
violate  the  laws.  State  v.  Seaboard  Air 
Line  R.  Co.,  (1916)  169  N.  C.  296,  84 
S.  E.  283. 

"  By  the  Wilson  Law  the  resale  bv  the 
consignee  was  the  only  thing  prohibited, 
leaving  the  carrier  free  to  transport 
liquor  into  the  territory  of  a  prohibition 
state,  either  for  purposes  made  lawful  or 
unlawful  by  the  laws  of  such  state.  The 
Wilson  Law  affected  interstate  commerce, 
and  divested  commerce  in  liquor  of  its 
interstate  character  only  to  the  extent  of 
subjecting  it  to  the  state  law  and  of 
depriving  it  of  its  right  of  resale  after 
delivery  to  the  consignee,  and  left  the 
carrier  under  the  protection  of  the  com- 
merce clause  of  the  Constitution  for  the 
rest  of  the  interstate  transaction.  Under 
this  protection  the  carrier  could  import 
liquor  into  a  prohibition  state,  whether 
the  intended  us^  of  the  liquor  was  lawful 
or  unlawful.  In  fact  under  this  jjrotec- 
tion  a  carrier  could  import  liquor  into  a 
prohibition  state,  with  full  knowledge 
that  upon  arrival  at  destination  and 
delivery  to  the  consignee  it  was  intended 
by  him  to  be  received,  possessed,  sold  or 
otherwise  used  in  violation  of  the  laws 
of  that  state.  This  was  the  mischief  in- 
tended to  be  remedied  by  the  Webb-Ken- 
yon Law,  as  this  was  the  state  of  the  law 
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after  the  enactment  of  the  Wilson  Law 
and  after  the  decision  of  the  Supreme 
Court  in  Louisville,  etc.,  R.  Co.  v.  F.  W. 
Cook  Brewing  Co.,  (1912)  223  U.  S.  70, 
.12  S.  Ct.  189,  56  U.  S.  (L.  ed.)  355, 
decided  January  22,  1912,  and  tlie  state 
ot  the  law  when  the  Webb-Kenyon  bill 
was  introduced  in  Congress  and  finally 
enacted  on  March  1,  1913.  To  remedy 
this  evil  and  to  aid  the  states  in  prevent- 
ing the  shipment  of  liquor  for  unlawful 
purposes,  the  Webb-ltenyon  Law  at- 
tempted a  very  different  thing  from  what 
the  Wilson  Law  did,  and  by  clear  expres- 
sion withdrew  or  attempted  to  withdraw 
from  the  carrier  of  liquor  intended  for 
unlawful  purposes  the  protection  it  there- 
tofore had,  and  afforaed  the  states  a 
means  by  which  they  could  more  effec- 
tively reach  and  prevent  the  violation  of 
their  liquor  laws,  when  liquors  were  im- 
ported for  the  purpose  of  the  violation  of 
those  laws.  We  find  nothing  in  the  law 
which  affords  a  means  to  the  states  to 
prevent  the  transportation  of  liquor  by  a 
common  carrier  when  the  liquor  is  in- 
tended for  a  lawful  purpose."  Van 
Winkle  v.  State,  (1914)  4  Bovce  (Del.) 
678,  91  Atl.  385,  Ann.  Cas.  19i6D  104. 

The  purpose  of  this  statute  was  "  to 
make  it  unlawful  to  transport  into  a 
state  from  without  intoxicatmg  liquors 
intended  by  any  person  interested  therein 
to  be  dealt  with  contrary  to  the  laws  of 
the  state;  in  other  words,  to  divest  such 
intoxicating  liquor  altogether  of  its  in- 
terstate character,  and  thereby  permit 
the  laws  of  the  state  into  which  it  was 
being  transported  to  operate  upon  it  im- 
mediately upon  its  crossing  the  state  line 
—  from  which  it  follows  that  the  state 
may  prescribe  not  only  the  use  to  which 
liquor  is  to  be  put,  but  the  quantity  that, 
and  the  manner  in  which  it,  niav  be 
received."  American  Express  Co.  i\  Beer, 
(1914)  107  Miss.  528,  65  So.  575,  Ann. 
Cas.  1916D  127. 

In  West  Virginia  v,  Adams  Express 
Co.,  (C.  C.  A.  4th  Cir.  1915)  219  Fed. 
794,  135  C.  C.  A.  464,  L.  R.  A.  1916C 
291,  the  court  said:  "The  Webb-Kenyon 
Act  is  the  result  of  a  growing  public  con- 
viction that  it  was  an  abuse  of  interstate 
commerce  that  even  under  the  Wilson  bill 
liquor  dealers  in  one  state  were  pro- 
tected in  impairing  or  defeating  the 
efforts  of  another  state  to  root  out 
or  to  minimize  the  evil  of  the  use 
of  liquors  as  a  beverage.  This  statute 
prohibits  the  shipment  or  transportation 
of  liquor  from  one  state  into  another,  not 
only  when  it  is  intended  to  be  sold  in 
violation  of  any  law  of  such  state,  but 
when  it  is  to  be  received  or  possessed  or 
in  anv  manner  used  in  violation  of  the 
state  law.  This  is  a  direct  recognition  of 
the    right    of    the    state    to    prohibit    the 

ceipt  or  delivery  as  ;well  as  the  posses- 
sion and  use  of  hquor,  without  trespass- 
ing upon  the  power  of  Congress  to  regu- 
late  interstate   commerce.     The  state   of 


West  Virginia  has  enacted  with  reference 
to  a  contract  for  the  sale  of  liquor  that 
'  the  sale  thereof  shall  be  deemed  to  be 
made  in  the  county  wherein  the  delivery 
thereof  is  made  by  such  carrier  to  the 
t'(msignee,'  and  it  expressly  forbids  a  sale 
within  the  state.  This  makes  the  receipt 
or  delivery  have  the  effect  of  a  sale,  and 
in  forbidding  the  sale  it  forbids  the 
receipt  or  delivery,  which  under  the  stat- 
ute is  the  consummation  of  the  sale. 
Thus  it  appears  that  the  transportation 
and  delivery  already  made  in  this  case 
and  the  transportation  and  deliveriea 
contemplated  for  the  future  fall  within 
the  express  description  of  the  transactions 
from  which  the  Congress  intended  to 
withdraw  the  protection  of  interstate 
commerce.  Any  other  construction,  would 
not  only  distort  the  language,  but  con- 
tinue the  obstacles  to  the  enforcement  of 
state  prohibition  laws  which  it  was  the 
manifest    intention    of    the    Congress    to 


remove." 

IV.  Importation  for  Personal  Use. 

Some  uncertainty  still  prevails  as  to 
what  provisions  in  a  state  law  will 
bring  an  interstate  shipment  of  liquor 
designed  for  personal  use  within  the  pro- 
hibition contained  in  the  Webb-Kenyon 
law.  The  weight  of  authority,  as  well 
as  the  better  reason,  seem  to  sustain 
the  conclusion  that  such  a  result  is  ob- 
tainable only  by  a  direct  prohibition  by 
the  state  law  of  the  drinking  of  intox- 
icants. In  Theo.  Hamm  Brewing  Co.  v. 
Chicago,  etc.,  R.  Co.,  (D.  C.  Minn.  1913) 
215  Fed.  672,  it  was  held  that  the  federal 
statute  does  not  apply  to  a  shipment  for 
personal  use  by  the  consignee  tiiough  the 
state  law  requires  a  License  for  the  pos- 
session of  liquor  for  personal  use  and  the 
consignee  has  not  obtained  such  a  license. 
On  the  other  hand  it  was  held  in  Smith 
17.  Southern  Express  Co.,  (1914)  166  X. 
C.  155,  82  S.  E.  15,  that  the  federal  Act 
applies  to  a  shipment  of  liquor  to  a 
druggist  who  has  not  taken  out  the 
license  required  to  bring  him  within  a 
provision  in  the  state  law  permitting 
sales  for  medicinal  purposes.  In  Ameri- 
can Express  C5o.  v.  Beer,  (1914)  107  Miss. 
628,  65  So.  575,  Ann.  Cas.  1916D  127,  it 
was  held  that  where  the  state  law  for- 
bade the  having  of  liquors  in  possession 
for  personal  use  in  quantities  greater 
than  one  gallon,  an  interstate  shipment 
of  a  greater  quantity  was  unlawful 
though  intended  for  personal  consump- 
tion. See  also  U.  S.  v.  Oregon-Washing- 
ton R.,  etc.,  Co.,  (D.  C.  Ore.  1913)  210 
Fed.  378. 

If  the  federal  Act  can  be  held  ap- 
plicable to  a  shipment  for  personal  use 
in  the  absence  of  a  direct  prohibition  of 
such  use,  it  must  be  on  the  grounds 
stated  in  West  Virginia  t?.  Adams  Express 
Co.,  (C.  C.  A.  4th  Cir.  1915)  219  Fed. 
794,    135   C.   C.   A.   464,  L.   R.   A.    1916C 
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291,  wherein  it  was  held  that  a  shipment 
of  liquors  for  personal  use  was  unlawful 
and  within  the  terms  of  the  federal  Act 
by  virtue  of  a  state  statute  prohibiting 
the  sale  of  intoxicants  and  providing 
that  the  sale  should  be  considered  as 
being  made  in  the  countv  where  the 
liquors  were  delivered  to  the  purchaser. 
8ee  to  the  same  effect  State  v.  Grier, 
(1913)  4  Boyce  (Del.)  322,  88  Atl.  679. 
But  in  Van  Winkle  v.  State,  (1914)  4 
Boyce  (Del.)  678,  91  Atl.  385,  Ann.  Cas. 
1916D  104,  reversing  88  Atl.  807,  and 
apparentlv    overruling    State    v.    Grier, 

(1913)  4  Boyce  (Del.)  322,  88  Atl.  679, 
it  was  held  that  a  state  statute  forbid- 
ding  the  transportation  of  intoxicating 
liquors  into  a  prohibition  district  without 
regard  to  the  purpose  for  which  they  are 
to  be  used  is,  as  applied  to  an  interstate 
shipment  for  the  lawful  purpose  of  per- 
sonal use,  in  conflict  with  the  Webb-Ken- 
yon  Act  and  therefore  invalid.  See 
Palmer  t*.  Southern  Express  Co.,  (1913) 
129  Tenn.  116,  165  S.  VV.  236,  wherein  a 
state  statute  forbidding  the  importation 
for  personal  use  of  intoxicating  liquor  in 

3uantities  exceeding  one  gallon,  was  con- 
emned. 
In  the  following  cases  it  was  held 
that  liquors  purchased  for  the  personal 
use  of  a  person  are  not  invalidated  by 
the  Webb-Kenyon  Act  when  not  pro- 
hibited by  the  law  of  the  state  where 
the  purchaser  lives.  Sturgeon  v.  State, 
(1916)  17  Ariz.  513,  154  Pac.  1050; 
Adams  Express  Co.  v.  Com.,  (1913)  154 
Kv.  462,  157  S.  W.  908,  48  L.  R.  A. 
(N.  S.)  342;  West  Virginia  V.  Adams 
Express  Co.,  (S.  D.  W.  Va.  1914)  219 
Fed.    331;    Adams   Express   Co.    r.   Com., 

(1914)  160  Ky.  66,  169  S.  W.  603; 
Palmer  t?.  Southern  Express  Co.,  (1914) 
129  Tenn.  116,  165  S.  W.  236.  See  Adams 
Express  Co.  v.  Kentucky,  (1915)  238  U. 
S.  190,  35  S.  Ct.  824,  59  U.  S.  (L.  ed.) 
1267,  Ann.  Cas.  1915D  1167,  L.  R.  A. 
1916C  273,  distinguished  in  James  Clark 
Distilling  Co.  v.  Western  Maryland  R. 
Co.,  (1916)  37  S.  Ct.  180. 

Carriers  can  be  compelled  to  accept 
shipments  of  liquor  intended  for  personal 
use  where  in  the  place  of  destination  the 
importation  of  liquors  for  personal  use 
is  not  prohibited.  Bristol  Distributing 
Co.  V,  Southern  Express  Co.,  (1915)  117 
Va.  7,  83  S.  E.  1084,  wherein  the  court 
said :  "  It  not  being  a  violation  of  the 
law  of  the  state  of  North  Carolina  for  a 
common  carrier  to  receive,  transmit,  and 
deliver  liquors  to  parties  in  that  state  for 
their  personal  use,  such  shipments  were 
not  prohibited  by  the  Webb-Kenytm  law, 
for  that  statute  only  applies  to  shipments 
or  transportation  made  in  violation  of 
the  law  of  the  state,  etc.,  into  which  the 
shipment  is  made." 

Under  a  state  statute  prohibiting  a  car- 
rier from  delivering  intoxicating  liquors 
in  local  option  territory  a  carrier  is  not 
liable  for  delivering  liquors  in  the  usual 


course  of  business  to  one  whom  it  be- 
lieved intended  them  for  his  personal  use, 
where  the  state  did  not  prohibit  a  person 
from  possessing  liquors  for  his  personal 
use,  and  the  carrier  was  circumspect  and 
used  ordinary  care  to  learn  for  wliat  pur- 
pose the  liquors  delivered  were  to  be  used. 
Adams  Express  Co.  v.  Com.,  (1914)  160 
Ky.  66,  169  S.  W.  603. 

However,  if  a  state  statute  contains  a 
provision  limiting  the  quantity  of  liquor 
which  may  be  delivered  to  a  consignee, 
and  if  a  state  has  the  power  to  limit  the 
quantity  of  liquor  which  within  its  juris- 
diction can  be  delivered  to  a  consignee, 
then  the  Webb-Kenyon  statute  would  ap- 
ply and  the  provisions  of  the  state  statute 
would  be  in  force.  Gaines  v.  Baltimore, 
etc..  Steamship  Co.,  (E.  D.  S.  C.  1916) 
234  Fed.  786. 

In  Com.  V.  White,  (1915)  166  Kv.  528, 
179  S.  W.  469,  it  was  held  that* where 
it  is  not  unlawful  for  one  to  buy  where  it 
•it  is  lawful  to  sell  intoxicating  liquor  for 
personal  use  and  bring  it  into  a  state,  or 
to  have  liquors  so  purchased  in  personal 
possession  for  such  use,  the  protection  of 
the  co.nimerce  clause  still  attaches  to  such 
shipments. 

But  in  James  Clark  Distilling  Co.  t\ 
Western  Maryland  R.  Co.,  (1916)  37 
S.  Ct.  180,  it  wa«  held  that  an  in- 
terstate shipment  of  intoxicating  liquor, 
although  intended  for  personal  use,  was 
not  beyond  the  reach  of  the«  Webb- 
Kenyon  Act  and  that  the  prohibitions 
of  a  state  law  could  be  enforced  against 
it.  In  that  case  the  court  said :  "  It 
is  clear  that  the  Webb-Kenyon  Act,  if 
effect  is  to  be  given  to  its  text,  but 
operated  so  as  to  cause  the  prohibitions 
of  the  West  Virginia  law  against  ship- 
ment, receipt  and  possession  to  be  ap- 
plicable and  controlling  irrespective  of 
whether  the  state  law  did  or  did  not  pro- 
hibit the  individual  use  of  liquor.  That 
such  also  was  the  embodied  spirit  of  the 
Webb-Kenyon  Act  plainly  appears,  since 
if  that  be  not  true,  the  coming  into  being 
of  the  act  is  wholly  inexplicable.  The 
case  in  this  court  relied  upon  to  estab- 
lish the  contrary,  Adams  Express  Co.  v. 
Kentuckv,  [  19151  238  U.  S.  190,  59  U.  S. 
(L.  ed.)'  1267,  36  S.  Ct.  824,  Ann.  Cas. 
19151)  1167,  IL.  R.  A.  1916C  273]  clearly 
does  not  do  so.  All  that  was  decided  in 
that  case  was  that,  as  the  court  of  last 
resort  of  Kentucky,  into  which  liquor  had 
been  shipped,  had  held  that  the  state  stat- 
ute did  not  forbid  shipment  and  receipt 
of  liquor  for  personal  use,  therefore  the 
Webb-Kenyon  Act  did  not  apply,  since 
it  only  applied  to  things  whicn  the  state 
law  prohibited.  The  leading  state  case 
cited  is  Van  Winkle  r.  State,  [1914]  4 
Boyce  (Del.)  578,  91  Atl.  385,  Ann.  Cas. 
19i6D  104.  It  is  true  in  that  case  the 
state  law  prohibited  shipment  to  and 
receipt  of  intoxicants  in  local  option  ter- 
ritory, and  if  the  Webb-Kenyon  law  had 
been  *  applied,  there  would  have  been  no 
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possible  ground  for  claiming  that  the 
state  prohibitions  could  be  escaped  be- 
cause the  liquor  was  shipped  in  inter- 
state commerce.  But  the  shipment  was 
held  to  be  protected  as  interstate  com- 
merce despite  the  state  prohibition  be- 
cause the  VVebb-Kenyon  law  was  not 
correctly  applied,  for  the  following  rea- 
son: Coming  to  consider  the  text  of  that 
law,  the  court  said  that  as  the  VVebb- 
Kenyon  Act  prohibited  the  shipment  of 
intoxicants  '  only  when  liquor  is  intended 
to  be  used  in  violation  of  the  laws  of 
the  state/  and  as  the  liquor  shipped  was 
intended  for  personal  use,  which  was  not 
forbidden,  therefore  the  shipment,  al- 
though prohibited  bv  the  state  law,  was 
beyond  the  reach  of  the  Webb-Kenyon 
Act.  But  we  see  no  ground  for  following 
the  ruling  thus  made,  since,  as  we  have 
already  pointed  out,  it  necessarily  rested 
upon  an  entire  misconception  of  the  text 
of  the  Webb-Kenyon  Act,  because  that 
Act  did  not  simply  forbid  the  introduction 
of  liquor  into  a  state  for  a  prohibited 
use,  but  took  the  protection  of  interstate 
commerce  away  from  all  receipt  and  pos- 
session of  liquor  prohibited  by  state 
law." 

V.  State  Laws 
1.  In  Oeneral 

The  federal  Act  applies  to  shipments 
which  are  designed  for  a  use  forbidden  bv 
a  state  law  in  efTcct  at  the  time  the  fed- 
eral Act  was  passed.  West  Virginia  v. 
Adams  Express  Co.,  (C.  C.  A.  4th  Cir. 
1916)  219  Fed.  794,  135  C.  C.  A.  464, 
L.  R.  A.  1916C  291. 

And  a  state  statute  which  by  its  terms 
applies  only  to  intrastate  transportation 
of  liquors  has  been  held  to  apply  to  such 
shipments  as  are  by  the  Webb-Kenyon 
law  relieved  of  their  interstate  char- 
acter. Adams  Express  Co.  t?.  Crigler, 
etc.,  Co.,  (1914)  161  Ky.  89,  170  S.  W. 
642. 

The  federal  Act  does  not,  however, 
vitalize  a  state  statute  which  has  been 
previously  declared  to  be  unconstitutional 
as  an  interference  with  the  federal  power 
over  interstate  commerce,  though  it 
makes  possible  the  future  enactment  of 
a  similar  statute.  Atkinson  t?.  Southern 
Express  Co.,  (1913)  94  S.  C.  444,  78 
S.  E.  616,  48  L.  R.  A.  (N.  S.)  349. 
Compare  State  r.  U.  S.  Express  Co., 
(1914)    164  la.   112,  145  N.  W.  451. 

2.  Validity,  Scope  and  Effect  of  State 

Laxca 

Books  of  record. —  Notwithstanding 
this  Act  a  state  statute  is  valid  which 
provides  as  follows:  "All  express  com- 
panies, railroad  companies,  or  other 
transportation  companies  doing  business 
in  this  State  are  required  hereby  to  keep 
a  separate  book  in  whic^  shall  be  entered 
immediately  upon  receipt  thereof  the 
name  of  the  per.son  to  whom  the  liquor  is 
uhippcd,   the  amount  and  kind   received. 


and  the  date  when  received,  the  date  when 
delivered,  by  whom  delivered,  and  if* 
whom  delivered,  after  which  record  sliali 
be  a  blank  space,  in  which  the  consignee 
shall  be  required  to  sign  his  name,  or  if 
he  cannot  write,  shall  make  his  mark  in 
the  presence  of  a  witness,  before  such 
liquor  is  delivered  to  such  consignee,  and 
which  said  book  shall  be  open  for  inspec- 
tion to  any  officer  or  citizen  of  the  state, 
county,  or  municipality  any  time  during 
business  hours  of  the  company,  and  said 
book  shall  constitute  prima  facie  evi- 
dence of  the  facts  therein  and  will  be 
admissible  in  any  of  the  courts  of  this 
state.  Any  express  company,  railroad 
company,  or  other  transportation  com- 
pany or  any  employee  or  agent  of  any 
express  company,  railway  company,  or 
otner  transportation  company  violating 
the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor."  State  r.  Sea- 
board Air  Line  R.  Co.,  (1915)  169  N.  C. 
295,  84  S.  E.  283. 

Regulation  by  tax  aa  exercise  of  police 
power. — A  state  statute  taxing  an  agency 
of  a  foreign  brewery  established  in  such 
state,  if  the  tax  does  not  operate  as  a 
discrimination,  is  a  valid  exercise  of  the 
police  power  of  the  state  and  a  per- 
missible regulation  by  the  state  of  the 
sale  of  intoxicating  liquors  shipped  from 
other  states  under  the  WMlson  and  Webb- 
Kenyon  Laws.  Evansville  Brewing  Ass'n 
t\  Excise  Commission,  (N.  D.  Ala.  1915) 
226  Fed.  204. 

Limiting  quantity. — ^A  state  statute 
which  makes  it  unlawful  to  receive  more 
than  one  quart  of  intoxicating  liquors 
within  fifteen  days  is  a  legitimate  exercise 
of  police  power.  Qlenn  i\  Southern  Ex- 
press Co.,  (1915)  170  N.  C.  286,  87 
S.  E.  136.  See  to  the  same  effect 
Southern  Express  Co.  v.  Whittle,  (Ala.' 
1915)    69   So.   652. 

State  prohibitory  measure. — A  state 
initiative  measure  prohibiting  the  manu- 
facture and  sale  of  intoxicating  liquors, 
with  certain  exceptions,  under  the  Webb- 
Kenyon  Act  is  not  an  interference  with 
interstate  commerce.  Gottstein  r.  Lister, 
(1915)    88  Wash.  462,  153  Pac.  595. 

Fixing  place  of  sale  as  place  of  delivery. 
—  In  W'est  Virginia  v.  Adams  Express 
Co.,  (C.  C.  A.  4th  Cir.  1915)  219  Fed. 
794,  135  C.  C.  A.  464,  L.  R.  A.  1916C 
291,  it  was  held  that  the  legislature  of 
a  state  could  change  the  common-law 
rule  so  as  to  make  the  place  of  delivery 
in  the  state  the  place  of  sale. 

Sales  by  mail. — Where  a  state  statute 
prohibited  the  sale  of  intoxicating  liquors 
within  four  miles  of  a  schoolhouse  where 
school  was  kept,  and  it  appeared  that 
certain  persons  hi^  received  and  possessed 
intoxicating  liquors  in  Memphis,  and 
were  not  only  offering  but  were  engaged 
in  selling  them  at  their  place  of  business 
to  purcha.sers  residing  in  other  states, 
directly  or  by  money  orders  received 
througn   the   mails,   or   by   telegraph   or 
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telephone  orders,  it  was  held  that  such 

gersons  were  not  protected  by  the  Federal 
oiMtitution  and  laws  of  Congress  relating 
to  interstate  commerce.  Under  the  VVebb- 
Kenyon  Act  the  stock  of  intoxicating 
liquors  in  such  place  of  business  in  Mem- 
phis was  divested  of  its  interstate  char- 
acter when  shipped  into  Tennessee  in 
violation  of  law  and  it  was  there  sub- 
ject to  be  dealt  with  under  the  laws  of 
the  state  enacted  in  the  exercise  of  its 
police  power,  with  the  same  force  and 
effect  as  though  the  power  to  regulate 
commerce  among  the  several  states  had 
never  been  granted  to  Congress  or  as 
though  Congress  had  never  undertaken  to 
legulate  commerce  among  the  states  by 
legislation.  Laughter  v.  McLain,  (W.  D. 
Tenn.  1916)   229  Fed.  280. 

In  State  v,  Davis,  (W.  Va.  1916)  87 
S.  E.  262,  it  was  held  that  where  a  liquor 
dealer  residing  and  doing  business  in  an- 
other state,  who,  by  the  agency  of  the 
United  States  mails,  sends  into  West  Vir- 
ginia unsolicited,  and  there  circulates  or 
distributes  to  prospective  customers  price 
lists,  circulars  and  order  blanks,  advertis- 
ing his  limiors  for  sale,  and  which  he  pro> 
poses  to  snip  into  the  state  to  them,  and 
which  advertising  matter  by  such  agency 
is  actually  delivered  to  a  citizen  of  the 
state,  he  is  guilty  of  a  violation  of  the  so- 
called  "Yost  Law"  of  West  Virginia 
(Code  1913,  ch.  32A,  S  8),  and  may  be  in- 
dicted and  pimished  as  provided  by  said 
Act,  and  that  that  Act  by  virtue  of  the 
Wilson  Act  and  the  Webb-Kenyon  Act, 
does  not  infringe  the  commerce  clause  of 
the  Federal  Constitution. 

When  state  law  becomes  operative. — 
All  shipments  made  illegal  by  the  Webb- 
Kenyon  Law  are  brought  within  the  police 
power  of  the  state  when  and  as  soon  as 
they  cross  the  state  line  and  are  subject 
to  such  rules  and  regulations  as  are  rea- 
sonably designed  to  make  such  power  ef- 
fective. State  t^.  Seaboard  Air  Line  R. 
Co.,  (1915)  169  N.  C.  295,  84  S.  E.  283. 
In  State  v.  Doe,  (1914)  92  Kan.  212,  139 
Pac.  1169,  the  court  held  that  the  fact 
that  a  car  load  of  intoxicating  liquor, 
seized  in  bulk  at  the  place  in  the  state 
of  Kansas  to  which  it  was  consigned,  was 
still  in  course  of  transportation,  originat- 
ing in  another  state,  did  not  protect  the 
liquor  from  condemnation  consequent  upon 
a  judicial  determination,  regularlv  made, 
that  it  was  intended  for  unlawful  use  in 
Kansas. 

Effect  on  state  laws. —  The  Act  does  not 
imdertake  to  create  or  describe  any  offense 
against  the  laws  of  the  state.  It  merely 
withdraws  the  protection  theretofore  af- 
forded by  the  laws  of  the  United  States 
to  certain  specified  articles  of  commerce, 
and  permits  the  state  laws  to  become 
operative  as  to  these  articles.  It  is  not 
in  any  sense  a  penal  statute,  and  under 
it  alone  no  punishment  can  be  inflicted. 
Therefore,    when    a    state   has   enacted   a 


statute  making  it  unlawful  for  a  common 
carrier  to  bring  into  local  option  terri- 
tory intoxicating  liquor,  the  state  law  fur- 
nishes the  sole  basis  upon  which  a  prose- 
cution against  the  carrier  may  be  insti- 
tuted. If  the  state  law  prohibits  the  thing 
that  the  carrier  has  done,  the  indictment 
should  charge  in  appropriate  words  a  vio- 
lation of  .the  state  law  under  which  the 
prosecution  is  instituted,  and  then,  if  the 
Webb-Kenyon  Act  is  applicable  to  the 
transaction  when  treated  as  an  interstate 
shipment,  a  conviction  may  be  had  upon 
sufficient  evidence  that  the  state  law  has 
been  violated.  Adams  Express  Co.  v. 
Com.,  (1913)  164  Ky.  462,  167  S.  W.  908, 
48  L.  R.  A.  (N.  S.)  342. 

VI.  Duties  and  Liabilities  of  Common 

Carriers 

Applicability  to  transportation  agencies. 
—  Inasmuch  as  the  Supreme  Court  has 
construed  the  word  "  arrival "  in  the  Wil- 
son Act  to  mean  "  arrival  at  destination 
and  delivery  to  the  consignee,"  the  Webb- 
Kenyon  Act,  which  was' passed  to  supple- 
ment the  Wilson  Act,  means  that  an  in- 
terstate shipment  of  liquor  shall  be  sub- 
ject to  state  laws  upon  arrival  at  any 
point  within  the  state.  Clearly  that  was 
what  the  law  was  designed  to  accomplish 
by  prohibiting  the  transportation,  and  the 
law  can  be  made  effective  only  by  holding 
that  it  applies  to  transportation  agencies, 
as  well  as  to  consignors  and  consignees 
who  receive  or  ship  the  liquor  for  the 
purpose  of  sale.  State  v,  Grier,  (1913) 
4  Boyce   (Del.)   322,  88  Atl.  579. 

But  a  carrier  cannot  be  punished  for  re- 
ceiving, carrying,  and  delivering,  as  an  in- 
terstate transaction,  intoxicating  liquor  in 
local  option  territory  to  a  consignee  who 
purchased  it  at  a  point  in  another  state, 
and  when  it  is  not  intended  by  any  person 
interested  therein  to  be  received,  possessed, 
sold,  or  in  any  manner  used  in  violation 
of  the  law  of  this  state.  If,  however,  the 
liquor  is  intended  to  be  received,  possessed, 
sold,  or  in  any  manner  used  in  violation  of 
the  law  of  this  state,  then  the  Webb- 
Kenyon  Act  applies,  although  the  transac- 
tion may  be  an  interstate  one.  Adams 
Express  Co.  v.  Commonwealth,  (1913) 
154  Ky.  462,  157  S.  W.  908,  48  L.  R.  A. 
(N.  S.)   342. 

Duty  imposed.— Under  section  240  of 
the  federal  Penal  Code  (title  Penal 
Laws),  interstate  shipments  of  intoxicat- 
ing liquors,  etc.,  are  prohibited  unless 
each  package  containing  the  same  **  be  so 
labeled  on  the  outside  cover  as  to  plainly 
show  the  name  of  the  consignee,  tne  na- 
ture of  its  contents,  and  the  quantity 
contained  therein."  Under  the  provisions 
of  this  section  of  the  Penal  Code  a  com- 
mon carrier  of  interstate  commerce  is 
therefore  apprised,  when  intoxicating 
liquor  is  received  by  it  for  shipment, 
of   that   fact,   and,   since   the   passage   of 
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the  Webb  Law,  before  it  delivers  such 
liquor  to  the  consignee  in  this  state  it 
should  inform  itself  as  to  the  purpose 
of  the  consignee  with  reference  to  the 
liquor.  If  it  has  liquor  in  its  possession 
in  this  state  for  delivery  to  a  person 
who  intends  to  use  it  in  violation  of  the 
law,  or  actually  delivers  it  in  this  state 
to  such  person,'  then,  presumptively,  it 
has  itself  been  guilty  of  a  violation  of 
the  law.  Southern  Express  Co.  c.  State, 
(1914)    188  Ala.  454,  66  So.   115. 

Degree  of  care. — A  carrier  to  avoid  in- 
fringement of  the  Act  must  use  reason- 
able care  to  ascertain  whether  a  shipment 
of  intoxicating  liquor  is  designed  for  un- 
lawful use  or  sale.  Adams  Express  Co. 
V,  Com.,  (1914)  160  Ky.  66,  169  S.  W. 
603. 

Under  a  state  statute  prohibiting  a  car- 
rier from  delivering  intoxicating  liquors 
in  local  option  territory  a  carrier  is  not 
liable  for  delivering  liquors  in  the  usual 
course  of  business  to  one  whom  it  be- 
lieved intended  them  for  his  personal  use, 
where  the  state  did  not  prohibit  a  person 
from  possessing  liquors  for  his  personal 
use  and  the  carrier  was  circumspect  and 
used  ordinary  care  to  learn  for  what  pur- 
pose the  liquors  delivered  were  to  be  used. 


Adams  Express  Co.  v.  Com.,   (1914)    160 
Ky^  66,  169  S.  W.  603. 

Transportation  by  carrier  compelled. — 
If  a  shipment  of  intoxicating  liquors  is 
designed  for  unlawful  use  or  sale  a  car- 
rier may  refuse  to  receive  it.  U.  S.  v. 
Oregon-Washington  R.,  etc.,  Co.,  (D.  C. 
Ore.  1913)  210  Fed.  378;  American  Ex- 
press Co.  r.  Beer,  (1914)  107  Miss.  628, 
66  So.  575,  Ann.  Cas.  1916D  127.  But 
the  acceptance  by  a  carrier  of  a  shipment 
designed  for  a  lawful  purpose  may  be 
compelled.  Theo.  llamm  Brewing  Co.  r. 
Chicago,  etc.,  R.  Co..  (D.  C.  Minn.  1913) 
215  Fed.  672;  James  Clark  Distilling  Co. 
V.  Western  Maryland  R.  Co.,  (C.  C.  Md. 
1915)  219  Fed.  333,  affirmed  37  S.  Ct. 
180;  Bristol  Distributing  Co.  r.  Southern 
Express  Co.,  (1915)  117  Va.  7,  83  S.  K. 
1084. 

Liability  of  carrier  for  nondelivery  of 
liquor  transported  in  violation  of  Act. — 
A  penalty  for  nondelivery  of  liquors  can- 
not be  recovered  against  an  interstate  car- 
rier where  the  facts  show  that  the  con- 
signee intended  the  liquors  for  sale  in 
violation  of  a  state  statute,  for  in  such 
a  case  the  delivery  would  be  unlawful 
under  this  Act.  Smith  r.  Southern  Ex- 
press Co.,  (1914)  166  N.  C.  155,  82  S.  E. 
15. 
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JUDGMENTS 

R.  S.  966.  Interest  on  Judgments,  604. 

967.  When  Judgments  of  United  States  Courts  Cease  to  Be  Liens,  606. 

Act  of  Aug.  1,  1888,  ck.  729,  608.  ,  , 

Sec,  1.  Lien  of  Judgments  of  United  States  Courts  —  When  to  Be  Recorded 
under  State  Laws,  608. 
2,  Indexes  of  Judgment  Records  to  Be  Kept  by  Clerks  of  Courts,  609. 

Act  of  April  27,  1904,  ch-  ^630,  609. 

Sec,  1.  Estimates  for  Payment  of  Judgments,  609. 

CROSS-REFERENCES 

In  Bankruptcy  Proceedings,  see  BANKRUPTCY, 

Against  United  States,  see  CLAIMS. 

For  Costs,  see  COSTS, 

Enforcement  of,  see  EXECUTION. 

For  Fines  and  Penalties,  see  FINES,  PENALTIES  AND  FORFEITURES. 

See  JUDICIARY;  PENAL  LAWS. 


Sec.  966.  [Interest  on  judgments.]  Interest  shall  be  allowed  on  all 
judgments  in  civil  causes,  recovered  in  a  circuit  or  district  court,  and  may 
be  levied  by  the  marshal  under  process  of  execution  issued  thereon,  in  all 
cases  where,  by  the  law  of  the  State  in  which  such  court  is  held,  interest 
may  be  levied  under  process  of  execution  on  judgments  recovered  in  the 
courts  of  such  State ;  and  it  shall  be  calculated  from  the  date  of  the  judg- 
ment, at  such  rate  as  is  allowed  by  law  on  judgments  recovered  in  the  courts 
of  such  State.    [R.  S.] 

Act  of  Aug.  23,  1842,  ch.  188,  5  Stat.  L.  518. 

By  the  Judicial  Code  of  March  3,  1911,  ch.  13,  sees.  289-291,  36  Stat.  L.  1167,  the 
Circuit  Courts  were  abolished  and  their  powers  and  duties  conferred  on  the  District 
Courts.    See  Judiciaby. 


Purpose  and  force  of  statute. —  The 
purpose  of  this  Act  was  to  bring  about 
uniformity  between  the  tribunals  of  the 
United  States  and  of  the  states  upon 
the  subject  of  interest.  vVashington,  etc., 
R.  Co.  r.  Harmon,  (1893)  147  U.  S.  571, 
13  S.  Ct.  557,  37  U.  S.   (L.  ed.)   284. 

Being  a  matter  of  purely  statutory 
regulation,  the  courts  are  bound  to  give 
or  withhold  interest  as  the  statute  di- 
rects. U.  S.  r.  Verdier,  (1896)  164  U.  S. 
213,  17  S.  Ct.  42,  41  U.  S.  (L.  ed.)  407. 
See  also  Henry  v.  Travelers*  Ins.  Co., 
(1890)    42  Fed.  363. 

Construction. —  Tliis  section  has  been 
commented  on  and  thus  construed: 
"  When  by  the  law  of  a  state  the  judg- 
ment of   a  court   carries   a   certain    rate 


of  interest  until  paid,  the  same  rate  of 
interest  is  to  be  allowed  in  the  Circuit 
and  District  Courts  of  the  United  States." 
Perkins  v.  Fourniquet,  (1852)  14  How. 
313,  14  U.  S.  (L.  ed.)  435;  National 
Bank  of  Commonwealth  v.  Mechanics*  Nat. 
Bank,  (1876)  94  U.  S.  437,  24  U.  S. 
(L.  ed.)  176;  People's  Bank  of  Green- 
ville v.  JFAnsi  Ins.  Co.,  (C.  C.  S.  C.  1896) 
76  Fed.  548. 

Scope  of  statute  —  Supreme  Court  judg- 
ments.—  To  judgments  and  decrees  in  the 
Supreme  Court  this  statute  does  not  ap- 
ply. '*  It  is  confined,  in  plain  terms,  to 
judgments  at  law,  in  the  Circuit  and  Dis- 
trict Courts.*'  Perkins  r.  Fourniquet, 
(1852)  14  How.  328,  14  U.  S.  (L.  ed.) 
441;   Hagerman  v.  Moran,    (C.  C.  A.  9tb 
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Cir.  1896)   76  Fed.  97,  44  U.  S.  App.  636, 
21  C.  C.  A.  242. 

The  Supreme  Court  of  the  District  of 
Coliimhia  is  neither  within  the  terms  of 
the  statute  nor  its  object.  Whatever  the 
law  of  the  District  of  Columbia  is  upon 
the  subject  of  interest  controls.  Wash- 
ington, etc.,  R.  Co.  V,  Harmon,  (1893) 
147  U.  S.  571,  13  S,  Ct.  557,  37  U.  S. 
(L.  ed.)  284.  But  see  Woodbury  v.  Dis- 
trict of  Columbia,  (1890)   19  D.  C.  167. 

Rate  of  inter68t.—A  change  in  the  state 
law  as  to  the  rate  of  interest  operates 
only  prospectively,  and  upon  award  of 
an  execution  the  interest  should  be  in- 
cluded at  the  rate  which  obtained  under 
the  law  of  the  state  at  the  time  judgment 
was  rendered.  Texas,  etc.,  R.  Co.  r. 
Anderson,  (1893)  149  U.  S.  237,  13  S.  Ct. 
843,  37  U.  S.  (L.  ed.)  717. 

The  rate  of  interest  fixed  by  the  law 
of  the  state  where  the  contract  was  made 
will  be  allowed  by  the  federal  courts 
although  it  be  not  the  legal  rate  in  the 
state  where  the  court  may  be  in  session. 
Jaffray  v.  Dennis,  (1808)  2  Wash.  253, 
13  Fed.  Cas.  No.  7,171. 

Liability  of  the  United  SUtes  for  in- 
terest.—  The  government  is  not  liable 
for  ^  interest  on  a  judgment  recovered 
against  a  collector  to  recover  money  paid 
to  him  for  customs  duties,  when  the  court 
made  a  certificate  of  probable  cause  in  ac- 
cordance with  R.  S.  sec.  989  (title 
ExBCtJnow),  under  which  the  government 
assumed  the  liability.  White  r.  Arthur, 
(1882)  10  Fed.  80.  See  payment  of  in- 
terest by  the  United  States,  (1855)  7  Op. 
Atty.-Gen.  523.  See  also  U.  8.  t\  Sherman, 
(1878)  98  U.  S.  565,  25  U.  S.  (L.  ed.) 
235,  in  which  the  court  said  that  the 
government  is  not  liable  for  interest  on 
the  judgment  before  the  certificate  of 
probable  cause  is  given. 

Allowance  of  interest  to  the  United 
States. —  On  a  judgment  in  favor  of  the 
United  States  interest  will  be  allowed, 
though  the  judgment  was  obtained  after 
the  commencement  of  proceedings  in  bank- 
ruptcy. In  re  Bousneld,  etc.,  Mfg.  Co., 
(1878)  17  Nat.  Bankr.  Reg.  153,  3  Fed. 
Cas.  No.  1,704. 

To  what  judpnents  applicable. —  This 
section  provides  for  the  payment  of  in- 
terest upon  judgments  at  law-  in  the  Cir- 
cuit and  District  Courts  and  does  not 
refer  to  decrees  in  equity.  Hagerman  v, 
Moran,  (C.  C.  A.  9th  Cir.  1896)  75  Fed. 
97,  44  U.  S.  App.  636,  21  C.  C.  A.  242. 
See  also  Perkins  r.  Foumiquet,  (1852)  14 
How.  328,  14  U.  S.   (L.  ed.)   441. 

When  the  judgment  is  silent  concerning 
the  payment  of  interest,  it  will  not  be 
allowed  when  the  Supreme  Court  of  the 
state  has  interpreted  the  local  law  to 
mean  that  no  execution  shall  issue  for 
interest  upon  a  judgment  unless  the  judg- 
ment so  provides  in  express  terms.  Hager- 
man t?.  Moran,  (C.  C.  A.  9th  Cir.  1896) 
75  Fed.  97,  44  U.  S.  App.  636,  21  C.  C.  A. 


242.  But  see  Amis  r.  Smith,  (1842)  16 
Pet.  303,  10  U.  S.  (L.  ed.)  973,  in  which 
the  court  said  that  interest  upon  a  judg- 
ment is  as  much  a  part  of  the  judgment 
as  if  expressed  in  it.  And  see  National 
Steamship  Co.  v.  Tugman,  (C.  C.  A.  2d 
Cir.  1897)  82  Fed.  246,  51  U.  S.  App. 
496,  27  C.  C.  A.  116. 

Costs, —  On  costs  the  interest  cannot  be 
allowed  when  under  the  law  of  the  state 
interest  is  allowed  on  judgments  in  all 
cases  in  which  the  cause  of  action  upon 
which  the  judgment  is  recovered  carries 
interest,  as  costs  are  not  a  part  of  the 
cause  of  action.  People's  Bank  of  Green- 
ville V.  Mtnsi  Ins.  Co.,  (C.  C.  S.  C.  1896) 
76  Fed.  648. 

Claims  proved  to  the  satisfaction  of  the 
comptroller  of  the  treasury,  under  R.  S. 
sec.  5236  (title  National  Banks),  are 
of  the  same  efiicacy  as  judgments,  and 
occupy  the  same  legal  grounds,  and  hence 
they  are  within  the  equity,  if  not  the 
letter,  of  these  statutes,  and  bear  interest. 
National  Bank  of  Commonwealth  r.  Me- 
chanics' Nat.  Bank,  (1876)  94  U.  S.  437, 
24  U.  S.  (L.  ed.)   176. 

On  a  special  master's  fee,  interest 
should  be  paid  from  the  time  the  fee  was 
allowed  by  order  of  the  court,  when  the 
decree  ordered  that  the  amount,  as  part 
of  the  costs,  be  paid  by  one  of  the  parties, 
and  in  default  of  payment  execution 
should  issue.  The  fact  that  an  appeal 
was  taken  from  the  decree  and  that  it 
was  reversed,  carrying  with  it  the  liability 
of  the  other  party  to  pay  the  costs,  was 
held  not  to  relieve  such  other  party  of 
the  payment  of  interest  on  the  master's 
fee  when  it  had  not  been  objected  to, 
and  never  appealed  from,  in  so  far  as 
its  amount  was  originally  adjudicated. 
Jesup  V.  Wababh,  etc.,  R.  Co.,  (N.  D. 
Ohio  1899)    94  Fed.  20. 

Interest  prior  to  judgment. —  In  U.  S. 
V  Sargent,  (C.  C.  A.  8th  Cir.  1908)  162 
Fed.  81,  89  C.  C.  A.  81,  it  was  said:  "In 
the  proceeding  at  common  law  before  a 
jury,  the  verdict  of  the  jury  assessing 
the  amount  of  the  damages  would  not 
become  effective  until  the  same  should 
be  affirmed  by  the  judgment  of  the  court, 
and  interest  would  not  attach  until  after 
judgment  of  condemnation,  conformably 
to  [the  text  section].  It  could  not  have 
been  in  the  contemplation  of  Congress, 
in  adopting  the  Conformity  Act  of  1888, 
that  the  government  should  thereby  be- 
come amenable  to  the  payment  of  any 
interest  anterior  to  the  rendition  of  judg- 
ment, which  a  state  legislature  might 
adopt  in  the  admeasurement  of  the  just 
compensation  to  be  awarded  to  the  prop- 
erty owner,  different  from  what  it  would 
be  under  the  common-law  procedure." 

Interest  upon  verdict. — While  this  sec- 
tion provides  only  for  interest  upon  judg- 
ments, it  does  not  exclude  the  idea  of 
a  power  in  the  several  states  to  allow 
interest   upon   verdicts,   and   where   such 
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allowance  is  expressly  made  by  a  state 
statute  it  is  a  right  of  which  the  plain- 
tiff ought  not  to  be  deprived  by  a  re- 
moval of  his  case  to  the  federal  court. 
"The  courts  of  the  state  and  the  federal 
courts  sitting  within  the  state  should  be 
in  harmony  upon  this  point.**  Massachu- 
setts Ben.  Ass'n  v.  Miles,  (1891)  137  U. 
S.  689,  11  S.  Ct.  234,  34  U.  S.  (L.  ed.) 
834. 

If  the  Trial  Court  commit  error  Xn 
allowing  interest  on  the  verdict,  because 
interest  on  verdicts  is  not  allowable 
under  the  local  law,  the  question  is  not 
open  to  examination  on  the  record  when 
not  brought  by  writ  of  error.  Baltimore, 
etc.,  R.  Co.  V.  Griffith,  (1896)  159  U.  S. 
603,  16  S.  Ct.  105,  40  U.  S.   (L.  ed.)  274. 

Interest  pending  writ  of  error. —  For 
the  time  a  writ  of  error  is  pending  in- 
terest on  the  judgment  should  be  allowed. 
"  \Miere  there  is  a  judgment  and  a  cer- 
tificate of  probable  cause,  and  thus  a 
case  for  payment  out  of  the  treasury 
under  R.  S.  sec.  989  (title  Execution), 
and  then,  by  direction  of  the  government, 
a  writ  of  error  is  taken  which  operates 
as  a  stay,  interest  on  the  judgment  dur- 
ing the  stay  ought  to  be  allowed,  and 
the  statutes  not  only  do  not  forbid  such 
allowance,  but  permit  it."  Schell  r.  Coch- 
ran, (1882)  107  U.  S.  625,  2  S.  Ct.  827, 
27  U.  S.    (L.  ed.)    543. 

Interest  pending  motion  for  a  new  trial. 
— When  delay  is  caused  by  a  stay  of  pro- 
ceedings during  the  pending  of  a  mo- 
tion for  a  new  trial,  the  delay  should 
not  be  at  the  plaintiff's  expense,  and  in- 
terest may  be  deemed  a  condition  attached 
to  the  stay.  If  not,  an  entry  of  the 
judgment  as  of  the  date  of  entering  the 


motion  for  new  trial  might  be  permitted. 
Gunther  r.  Liverpool,  etc.,  Ins.  Co.,  ( E.  D. 
N.  Y.  1882)    10  Fed.  830. 

Revivor  of  judgment. —  Upon  a  revivor 
of  judgment  by  a  writ  of  scire  facias,  the 
order  should  award  execution  for  the 
amount  of  the  original  judgment  and 
interest.  Grantland  t?.  Memphis,  (1882) 
12  Fed.  287. 

Court  rules  —  Rules  of  Suprefne  Court. 
— As  to  the  application  of  rules  of  the 
Supreme  Court  allowing  interest  and  dam- 
ages when  writs  of  error  are  prosecuted, 
see  Perkins  c.  Fourniquet,  (1852)  14 
How.  328,  14  U.  S.  (L.  ed.)  441;  West 
Wisconsin  R.  Co.  i?.  Foley,  (1876)  94 
U.  S.  100,  24  U.  S.   (L.  ed.)  71. 

A  rule  of  a  Circuit  Court  of  AppeoU, 
providing  that  decrees  in  the  inferior 
court  shall  bear  interest  "  at  the  same 
rate  that  similar  judgments  bear  interest 
in  the  courts  of  the  state  or  territory 
where  such  judgment  was  rendered,** 
gives  authority  to  that  court  to  allow  in- 
terest on  judgments,  though  the  judg- 
ments are  silent  concerning  the  payment 
of  interest,  even  when  the  Supreme  Court 
of  the  state  has  interpreted  the  local  law 
to  mean  that  no  execution  shall  issue  for 
interest  upon  a  judgment  unless  the 
judgment  so  provides  in  express  ternis. 
Hagerman  t\  Moran,  (C.  C.  A.  9th  Cir. 
1896)  75  Fed.  97,  44  U.  S.  App.  636,  21 
C.  C.  A.  242. 

A  rule  of  a  Circuit  Court  of  Appeals 
as  to  the  allowance  of  interest  on  judg- 
ments is  for  the  guidance  of  that  court 
only,  and  is  not  a  rule  of  the  Circuit  or 
District  Courts.  Hagerman  v,  Moran, 
(C.  C.  A.  9th  Cir.  1896)  75  Fed.  97,  44 
U.  S.  App.  636,  21  C.  C.  A.  242. 


Sec.  967.  [When  judgments  of  United  States  courts  cease  to  be  liens.] 

Judgments  and  decrees  rendered  in  a  circuit  or  district  court,  within  any 
State,  shall  cease  to  be  liens  on  real  estate  or  chattels  real,  in  the  same 
manner  and  at  like  periods  as  judgments  and  decrees  of  the  courts  of  such 
State  cease,  by  law,  to  be  liens  thereon.    [R.  8.] 

Act  of  July  4,  1840,  ch.  43,  5  Stat.  L.  393. 

As  to  the  Circuit  Courts  see  the  note  to  the  preceding  R.  S.  sec.  966. 


Effect  of  state  statutes. —  The  rights 
of  the  United  States  cannot  be  impaired 
by  the  lapse  of  time  provided  as  a  bar 
by  the  laws  of  the  states.  So  in  an  action 
to  enforce  the  lien  of  certain  judgments 
by  the  United  States,  where  a  state  stat- 
ute provides  that  judgments  directing  the 
payment  of  money  when  duly  docketed 
shall  be  liens  on  real  estate  for  the  term 
of  ten  years  and  the  period  of  limitation 
of  actions  on  judgments  is  fixed  by  the 
state  law  at  ten  years  from  the  date  of 
rendition,  it  was  held  that  the  rights  of 
the  government  were  not  to  be  impaired 
by  the  enforcement  of  such  state  stat- 
utes,  although  had   the   judgments   been 


in  favor  of  a  citizen,  by  the  terms  of  the 
federal  statute,  they  would  have  ceased 
to  be  liens  at  the  expiration  of  the  ten 
years  fixed  as  the  life  of  the  lien  by  the 
state  statute  and  of  course  no  action  could 
thereafter  be  maintained  to  enforce  them 
as  liens.  The  United  States  may  take  the 
benefit  of  any  state  or  federal  statute 
though  it  is  not  bound  by  its  limitations. 
U.  S.  V.  Minor,  (C.  C.  A.  4th  Cir.  1916) 
235  Fed.  101,  148  C  C.  A.  695. 

No  right  in  the  states  to  regulate  the 
operation  of  federal  judgments  was 
recognized  by  this  statute,  though  under 
this  legislation  judgments  recovered  in 
the  federal  courts  are  undoubtedly  liens 
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in  all  cases  where  they  were  such  by  the 
laws  of  the  states.  Cooke  v,  Avery, 
(1893)  147  U.  S.  375,  13  S.  Ct.  340,  37 
U.  S.  (L.  ed.)  209.  See  also  Thompson 
V.  Avery,  (1895)  11  Utah  214,  39  Pac. 
829,  wherein  it  was  held  that  laws  of  the 
territories  govern  as  to  the  duration  of 
judgment  liens  to  the  sanle  extent  as 
state   laws. 

Territorial  extent  of  lien. —  The  rule  of 
the  state  and  federal  courts  as  to  the 
creation  and  duration  of  a  judgment  is 
the  same,  that  is,  the  state  laws  regulate 
the  creation  and  duration  of  the  lien  of 
judgments  in  both  courts,  but  the  rule  is 
not  the  same  as  to  the  territorial  extent 
of  such  lien.  In  those  states  in  which 
judgments  are  liens  on  the  lands  of  the 
debtor,  the  lien  is  restricted  to  the  terri- 
torial jurisdiction  of  the  court  render- 
ing the  judgment,  usually  a  county,  and 
therefore  the  lien  of  judgments  in  the 
federal  courts  may  be  held,  by  analogy 
to  the  state  laws,  coextensive  with  the 
territorial  jurisdiction  of  such  courts. 
Dartmouth  Sav.  Bank  t\  Bates,  (1890) 
44  Fed.  546.  See  also  Massingill  v. 
Downs,  (1849)  7  How.  760,  12  U.  S. 
(L.  ed.)  903;  U.  S.  v,  Scott,  (1878)  3 
Woods  334,  27  Fed.  Cas.  No.  16,242; 
Earth  v,  Makeever,  (1868)  4  Biss.  206,  2 
Fed.  Cas.  No.  1,069;  Cropsey  v.  Crandall, 
(1851)  2  Blatchf.  341,  6  Fed.  Cas.  No. 
3,418;  Lonlbard  v.  Bayard,  (1848)  1 
Wall,  Jr.  (C.  C.)  196,  15  Fed.  Cas.  No. 
8,469;  Shrew  v.  Jones,  (1840)  2  McLean 
78,  22  Fed.  Cas.  No.  12,818;  Perkins  i?. 
Brierfield  Iron,  etc.,  Co.,  (1884)  77  Ala. 
403;  Blair  r.  Ostrander,  (1899)  109  la. 
204,  80  N.  W.  330,  77  A.  S.  R.  532,  47 
L.  R.  A.  469;  Dermott  v.  Carter,  (ISDl) 
109  Mo.  21,  18  S.  W.  1121;  Sellers  i\ 
Corwin,  (1832)  5  Ohio  398,  24  Am.  Dec. 
301.  See  the  Aot  of  Aug.  1,  1888,  §  1, 
t»/rff,  p.  608. 

Effect  of  judgment  lien. —  The  lien  of 
a  judgment  constitutes  no  property  in  the 
land,  but  is  merely  a  general  lien  secur- 
ing a  preference  over  subsequently  ac- 
quired interests  in  the  property.  The 
judgment  creditor  acquires  no  higher  or 
better  right  to  the  proi)erty  or  assets  of 
the  debtor  than  the  debtor  himself  had 
when  the  judgment  was  rendered,  unless 
he  can  show  some  fraud  or  collusion  to 
impair  his  rights.  "The  lien  of  a  judg- 
ment creates  a  preference  over  subse- 
quently acquired  rights,  but  in  equity  it 
does  not  attach  to  the  mere  legal  title  to 
the  land,  as  existing  in  the  defendant  at 
its  rendition,  to  the  exclusion  of  a  prior 
equitable  title  in  a  third  person."  Brown 
t\  Pierce,  (1868)  7  Wall.  205,  19  U.  S. 
(L.  ed.)  134.  See  also  Massingill  r. 
Downs,  (1849)  7  How.  760,  12  U.  S.  (L. 
ed.)  903;  Baker  v.  Morton,  (1870)  12 
Wall.   150,  20  U.  e.    (L.  ed.)    262.     But 


lee  Tarpley  t?.  Hamer,   (1848)    9  Smedes 
&  M.  (Miss.)  310. 

Suspension  of  lien. — A  discretionary 
power  to  suspend  the  lien  of  a  det;ree 
pending  an  appeal,  when  security  has 
been  given  by  a  state  law  to .  the  state 
courts,  does  not  operate  in  the  federal 
courts.  The  words  "  by  law,"  in  this  -sec- 
tion, are  emphatic,  and  refer  to  a  fixed 
rule  in  respect  to  time  and  manner,  and 
not  to  a  discretionary  power  vested  by 
statute  in  a  state  court.  Myers  v.  Tyson, 
(1876)  13  Blatchf.  242,  17  Fed.  Cas.  No. 
9,995.  See  also  Cleveland  Sav.,  etc.,  Co. 
V.  Bear  Val.  Irr.  Co.,  (S.  D.  Cal.  1898) 
89  Fed.  40,  in  which  case  the  court  said 
that  a  court  is  powerless  to  extend  a 
judgment  lien  beyond  the  statutory 
limit. 

Failure  to  docket  judgment. —  Failure 
to  docket  the  judgment  in  accordance 
with  the  state  law  does  not  have  the 
effect  of  causing  the  lien  to  cease  as 
against  a  subsequent  purchaser  with 
notice.  "The  decisions  of  the  United 
States  courts  have  been  in  nothing  more 
uniform,  unvarying,  and  consistent  than 
in  holding  that  where  rights  once  attach 
under  laws  of  Congress  adopting  laws  of 
the  respective  states,  these  rights  are  not 
divested  by  a  noncompliance  with  con- 
ditions, restrictions,  or  limitations  con- 
tained in  those  very  state  laws,  where  a 
compliance  with  the  latter  would  depend 
upon  a  resort  in  any  way  to  state  officials, 
or  to  the  machinery  of  the  state  judici- 
ary." U.  S.  V.  Humphreys,  (1879)  3 
Hughes  201,  26  Fed.  Cas.  No.  15,422. 
See  also  Cropsey  v.  Crandall,  (1851)  2 
Blatchf.  341,  6  Fed.  Cas.  No.  3,418;  Car- 
roll V.  Watkins,  (1870)  1  Abb.  474,  5 
Fed.  Cas.  No.  2,457;  U.  S.  v.  Scott,  (1878) 
3  Woods  334,  27  Fed.  Cas.  No.  16,242. 

Decree  in  admiralty. —  To  a  decree  in 
admiralty  for  the  payment  of  money  the 
effect  of  a  lien  on  land  is  given  by  this 
statute.  Ward  r.  Chamberlain,  (1862)  2 
Black  430,  17  U.  S.  (L.  ed.)  319.  See  also 
Steam  Stone  Cutter  Co.  i\  Sears,  (1881) 
9  Fed.  8. 

"  It  was  suggested,  on  the  argument, 
that  the  real  estate  of  the  sureties  was 
not  subject  to  the  execution  in  admi- 
ralty; but  this  is  clearly  a  misapprehen- 
sion, as  the  practice  is  otherwise,  and  the 
liens  of  judgments  and  decrees  in  the 
federal  courts  are  regulated  by  Act  of 
Congress."  The  Kentucky,  (1860)  4 
Blatch.  448,  14  Fed.  Cas.  No.  7,717. 

Default  judgment. — As  to  a  lien  being 
created  by  a  judgment  by  default,  see 
Clements  v.  Berry,  (1850)  11  How.  398, 
13  U.  S.   (L.  ed.)   745. 

Revivor  of  judgment. — ^As  to  the  revi- 
val of  a  judgment  by  a  writ  of  scire 
facias,  see  Wonderly  v.  Lafayette  County, 
(1896)   74  Fed.  702. 
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4  FED.  STAT.  ANN.  (2d  Ed.) 


An  act  to  regulate  the  liens  of  jadgmentB  and  decrees  of  the  courts  of  the 

United  States. 

[Act  of  Aug.  1, 1888,  ch.  729,  25  Stat.  L.  357, \ 

[Sb;g.  1.]  [Lien  of  judgments  of  United  States  courts  —  when  to  be 
recorded  under  State  laws.]  That  judgments  arid  decrees  rendered  in  a 
circuit  or  district  court  of  the  United  States  within  any  State,  shall  be  liens 
on  property  throughout  such  State  in  the  same  manner  and  to  the  same 
extent  and  under  the  same  conditions  only  as  if  such  judgments  and  decrees 
had  been  rendered  by  a  court  of  general  jurisdiction  of  such  State :  Pro- 
vided, That  whenever  the  laws  of  any  State  require  a  judgment  or  decree 
of  a  State  court  to  be  registered,  recorded,  docketed,  indexed,  or  any  other 
thing  to  be  done,  in  a  particular  manner,  or  in  a  certain  office  or  county,  or 
parish  in  the  State  of  Louisiana  before  a  lien  shall  attach,  this  act  shall  be 
applicable  therein  whenever  and  only  whenever  the  laws  of  such  State  shall 
authorize  the  judgments  and  decrees  of  the  United  States  courts  to  be  regis- 
tered, recorded,  docketed,  indexed,  or  otherwise  conformed  to  the  rules  and 
requirements  relating  to  the  judgments  and  decrees  of  the  courts  of  the 
State.    [25  Stat.  L.  357.] 

As  to  the  abolition  of  the  Circuit  Courts  see  the  notes  to  R.  S.  sec.  966,  supra,  u.  604. 

Section  3  of  this  Act  as  originally  enacted  was  as  follows:  "Sbc.  3.  Nothing  herein 
shall  be  construed  to  require  the  docketing  of  a  judgment  or  decree  of  a  United  States 
court,  or  the  filing  of  a  transcript  thereof,  in  any  State  office  within  the  same  county 
or  parish  in  the  State  of  Louisiana  in  which  the  judgment  or  decree  is  rendered,  in 
order  that  such  judgment  or  decree  may  be  a  lien  on  any  property  within  such  county." 
[25  Stat.  L.  858.] 

By  an  Act  of  March  2,  1895,  ch.  180,  it  was  amended  to  read  as  follows:  "Sbc.  3. 
That  nothing  herein  shaU  be  construed  to  require  the  docketing  of  a  judgment  or 
decree  of  a  United  States  court,  or  the  filing  of  a  transcript  thereof,  in  any  State 
office  within  the  same  county  or  the  same  parish  in  the  State  of  Louisiana  in  which  the 
judgment  or  decree  is  rendered,  in  order  that  such  judgment  or  decree  may  be  a  lien 
on  any  property  within  such  county,  if  the  clerk  of  tlie  United  States  court  be  required 
by  law  to  nave  a  permanent  office  and  a  judgment  record  open  at  all  times  for  public 
inspection  in  such  county  or  parish."    [28  Stat.  L.  8/^.] 

Said  section  3  as  originally  enacted  was  repealed  by  an  Act  of  Aug.  27,  1912,  ch.  300, 
37  Stat.  L.  311,  entitled  "An  Act  To  amend  an  Act  entitled  *An  Act  to  regulate  the 
liens  of  judgments  and  decrees  of  the  courts  of  the  United  States;'"  said  Act  pro- 
viding that  it  should  take  effect  on  and  after  Jan.  1,  1913. 

The  amending  Act  of  March  2,  1895,  ch.  180,  waa  repealed  by  an  Act  of  Aug.  23, 
1916,  to  take  effect  Jan.  1,  1917.  See  Pamph.  Supp.  Xo.  8,  Fed.  Stat.  Ann.;  1918 
Supp.  Fed.  Stat.  Ann. 


Lien  expressly  given. —  Prior  to  this 
Act,  there  was  no  law  of  Congress  which 
expressly  gave  a  lien  to  the  judgments  of 
the  courts  of  the  United  States  or  regu- 
lated the  same,  but  this  statute  makes 
such  judgments  liens  on  property 
throughout  the  state  in  which  the  federal 
courts  ^it,  in  the  same  manner  and  to  the 
same  extent  and  under  the  same  condi- 
tions only  as  if  rendered  by  the  state 
courts.  Cooke  v.  Avery,  (18*93)  147  U. 
S.  375,  13  S.  Ct.  340,  37  U.  S.  (L.  e«l.) 
209. 

A  judgment  constitutes  a  lien  on  the 
defendant's  real  estate  from  the  date  of 
its  rendition,  or  whenever  thereafter  the 
judgment  debtor  acquires  propertv.  Owen 
i\  Brown,  (C.  C.  A.  8th  Cir.  1903)  120 
Fed.  812,  57  C.  C.  A.  180.  See  also  Great 
Falls  Nat.   Bank   v.   McClure,    (CCA. 


9th  Cir.  1910)   176  Fed.  208,  99  C.  C.  A. 
562. 

Retrospective  operation. —  This  statute 
hjas  no  retroactive  operation,  so  aa  to 
apply  to  judgments  which  had  already 
become  liens  upon  real  estate  under  prior 
laws.  Rock  Island  Nat.  Bank  f?.  Thomp- 
son, (1898)  173  111.  693,  50  N.  E.  1089, 
64  A.  S.  R.  137,  affirming  (1897)  74  111. 
App.  54.  See  Blair  t\  Ostrander,  (1899) 
109  la.  204,  80  N.  W.  330,  77  A.  S.  R. 
532,  47  L.  R.  A.  469;  Washington  First 
Nat.  Bank  v.  Clark,  (1895)  55  Kan.  219, 
40  Pac.  270;  Commercial  Bank  i\  Eastern 
Banking  Co.,  (1897)  51  Neb.  766,  71  N. 
W.  1024. 

Prior  state  laws. — A  state  statute 
passed  prior  to  this  Act  was  not  void, 
and  while  it  was  not  effectual  prior  to 
the  taking  effect  of  the  Act  of  Congress, 
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it  does  not  follow  that  the  end  sought  to 
be  accomplished  could  be  attained  only 
bv  the  enactment  of  a  new  statute  after 
the  Act  of  Congress  was  passed. .  Blair  v, 
Ostrander,  (1899)  109  la.  204,  80  N.  W. 
330,  77  A.  S.  R.  532,  47  L.  R.  A.  469. 
See  also  Washington  First  Nat.  Bank  v, 
Clark,  (1896)  66  Kan.  219,  40  Pac.  270. 
,  Docketing  judgment.— W/ien  a  state 
tavD  provides  for  the  docketing  of  judg- 
ments of  the  federal  courts  in  any  county 
of  the  state  in  like  manner  as  that  of 
judgments  of  its  own  courts,  a  judgment 
in  a  United  States  court  in  such  state 
is  a  lien  on  the  lands  of  the  debtor  only 
in  the  county  in  which  the  court  was 
held  and  the  judgment  rendered,  but  the 


lien  may  be  extended  to  any  other  county 
in  the  mode  provided  by  the  state  law. 
Dartmouth  Sav.  Bank  v.  Bates,  (1890) 
44  Fed.  646.  See  also  Thompson  r. 
Avery,  (1896)    11  Utah  214,  39  Pac,  829. 

When  a  state  law  does  not  provide  for 
the  docketing  of  judgments  of  the  federal 
courts  in  anv  county  of  the  state  in  like 
manner  as  that  of  judgments  of  its  own 
courts,  this  statute  is  not  operative,  and 
in  such  states  the  lien  of  a  judgment  of 
a  federal  court  continues  to  be  co-exten- 
sive with  its  territorial  jurisdiction. 
Dartmouth  Sav.  Bank  v.  Bates,  (1890) 
44  Fed.  546. 

Territorial   extent    of   lien. —  See   note 
under  R.  S.  sec  967,  supra,  p.  606. 


Sec.  2.  [Indexes  of  jadgment  records  to  be  kept  by  clerks  of  courts.] 

That  the  clerks  of  the  several  courts  of  the  United  States  shall  prepare  and 
keep  in  their  respective  offices  complete  and  convenient  indices  and  cross- 
indices  of  the  judgment  records  of  said  courts,  and  such  indices  and  records 
shall  at  all  times  be  open  to  the  inspection  and  examination  of  the  public. 
[25  Stat.  L.  357.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 


Who  may  examine  records. — ^A  com- 
pany engaged  in  the  business  of  examin- 
ing titles  has  a  right  to  have  access  to 
and  use  the  indexes  and  cross-indexes  of 
the  judgment  records  prepared  by  the 
clerks  of  the  United  States  courts.  A 
decree  of  the  District  Court  so  ruling, 
with  the  limitation  that  the  right  must 
be  exercised  in  such  a  way  as  not  to 
interfere  with  the  clerk  or  his  assistant 
in  the  discharge  of  their  duties,  or  with 
the  equal  rights  of  other  persons  to  such 
insnection  and  examination,  and  must  in 
each  instance  relate  and  be  confined -to  a 
transaction  or  transactions  which  at  the 
time  being  shall  be  current  or  depending, 
was  affirmed.  This  case  was  upon  this 
Act  and  R.  S.  sec.  828  (title  JuDi- 
ciAi«  Offickbs).     BeU  v.  Commonwealth 


Title  Ins.,  etc.,  Co.,  (1903)  189  U.  S.  131, 
23  S.  Ct.  669,  47  U.  S.  (L.  ed.)  741, 
affirming  110  Fed.  828. 

There  is  no  distinction  between  a  cor- 
poration and  an  individual  as  to  the  right 
to  examine  the  records  under  this  sec- 
tion. In  re  Chambers,  (C.  C.  Neb.  1891) 
44  Fed.  786. 

Right  to  examine  without  paying  fee. 
—  The  statute  puts  it  out  of  the  power 
of  either  the  clerk  or  the  court  to  deny 
to  a  citizen  the  right,  freely  and  without 
charge,  to  inspect  and  examine  the  records 
mentioned.  If  the  clerk  is  required  by 
the  citizen  to  search  them,  he  is  entitled 
to  the  prescribed  fee  for  his  services, 
under  R.  S.  sec.  828  (title  Judiciai. 
Officebs).  In  re  Chambers,  (C.  C.  Neb. 
1891)   44  Fed.  786. 


[Sec.  1.]  [Estimates  for  payment  of  judgmentB.]  •  •  •  That  here- 
after estimates  for  the  payment  of  all  judgments  against  the  United  States, 
including  judgments  in  Indian  depredation  claims  and  of  the  United  States 
courts  shall  be  transmitted  to  Congress  through  the  Treasury  Department 
as  other  estimates  of  appropriations  are  required  to  be  transmitted.  [33 
Stat,  L.  422.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  April  27,  1904,  ch.  1630. 
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Reference  to  Particular  Provisions,  778. 

Arkansas,  778. 

Reference  to  Particular  Provisions,  778. 

California,  778. 

Ad  of  Aug,' 5,  1886,  ch.  928,  778. 

Sec.  7.  Marshal  and  Didrid  Attorney  for  Southern  Distrid, 
778. 
9.  Transcripts  of  Records,  779. 

Canal  Zone,  779. 

Ad  of  Aug.  24,  1912,  ch.  390,  779. 

Sec.  8.  Distrid  Attorney,  Marshal  and  Clerk — Appointment, 
Duiies,  and  Salaries,  779. 
9.  Duties  of  Clerks  and  Ministerial  Officers,  780. 

Colorado,  780. 

Ad  of  June  26,  1876,  ch.  147,  780. 

Sec.  1.  Subjed  to  Laws  of   United  States  —  Appointmerd 
Judge,  Marshal,  and  Distrid  Attorney,  780. 
4'  Judicial  Offi^oers  —  Powers,   Duties,   and  Compensa- 
tion, 781. 

Connedicut,  781. 

Reference  to  Particular  Provisions,  781. 

Delaware,  781. 

Reference  to  Particular  Provisions,  781. 

Florida,  781. 

Reference  to  Particular  Provisions,  781. 

Georgia,  781. 
\  Ad  of  AprU  25,  1882,  ch.  87,  781. 

Sec.  1.  Judicial  Officers  for  Each  Judicial  Distrid,  781. 
3.  Appointment  of  Distrid  Attorney  and  Marshal,  782. 

Idaho,  782. 

Ad  of  July  3,  1890,  ch.  656,  782. 

Sec.  16.  Judge,  Distrid  Attorney,  Marshal,  and  Clerk,  782. 

Illinois,  783. 

Ad  of  March  3,  1905,  ch.  1427,  783. 

Sec.  13.  Judge,    Distrid  Attorney,    Marshal,   and  Clerk*  for 
Eastern  Distrid,  783. 
15.  Compensation,    Powers,   and   Duiies  of  Officers  in 

Eastern  Distrid,  783. 
19.  Offi^cers  Not  Residing  in  Southern  Distrid,  784. 

Appointment  of  Officers  —  Compensation  of  Offi^cers  in 
Eastern  Distrid,  784. 
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Indiana,  784. 

Reference  to  Partictdar  ProtnsionSy  784. 

loway  784. 

Act  of  July  20, 1882,  ch.  312,  784. 

Sec,  S.  District  Attorneys  and  Marshals,  784. 

Ad  of  June  1,  1900,  eh,  601,  785. 

Sec,  4'  Deputy  Clerk  and  Deputy  Marshal  at  Creston,  785. 

KanscLS,  785. 

Reference  to  Particular  Provisions,  785. 

Kentucky,  786. 

Act  of  Aug,  8, 1888,  ch.  792,  786. 

Sec.  4'  Depuiy  Marshal  at  Owen^orough,  786. 

Act  of  Feb,  12,  1901,  ch.  355,  786. 

Sec.  5,  District  Attorney  and  Marshal  for  Eastern  District, 
786. 
7.  Method  of  Appointing  Officers  and  Filling  Vacancies 
—  Salaries,  786. 

Louisiana,  786. 

Act  of  March  3,  1881,  ch,  144,  786. 

Sec,  7.   District   Attorney   and   Marshal    for   Western    Dis- 
trict, 786. 

Maine,  787. 

Reference  to  Particular  Provisions,  787. 

Maryland,  788. 

Reference  to  Particular  Provisions,  788. 

Massachitsetts,  788. 

R^erence  to  Particular  Provisions,  788. 

Michigan,  788. 

Reference  to  Particular  Provisions,  788. 

Minnesota,  788. 

Reference  to  Particular  Provisions,  788. 

Mississippi,  788* 

Reference  to  Particular  Provisions,  788. 

Missouri,  788. 

Reference  to  Particular  Provisions,  788. 

Montana,  789. 

Act  of  Feb,  22,  1889,  ch,  180,  789. 

Sec,  21.  Judge,  District  Attorney,  Clerks,  and  Marshal,  789. 

Nebraska,  789. 

Reference  to  Particular  Provisions,  789. 

Nevada,  789. 

Reference  to  Particular  Provisions,  789. 

New  Hampshire,  790. 

Reference  to  Particular  Provisions,  790. 

New  Jersey,  790. 

Reference  to  Particular  Provisions,  790. 

New  Mexico,  790. 

Reference  to  Particular  Provisions,  790- 
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New  York,  790. 

Act  of  May  12,  1900,  ch.  391,  790. 

Sec.  9,  Terms  of  Officers  in  Northern  District  —  Appointments 
for  Western  District  —  Salaries,  etc,,  790. 

North  Carolina,  791. 

Reference  to  Particular  Provisions,  791. 

North  Dakota,  791. 

Act  of  Feb.  4,  1895,  ch.  66,  791. 

Sec.  2.  Fees,  etc.,  of  Marshal,  Distrid  Attorney,  and  Clerks,  791. 

Ohio,  792. 

Reference  to  Particular  Provisions,  792. 

Oklahoma,  792. 

Act  of  June  16,  1906,  ch.  S3S6,  792. 

Sec.  13.  Districts,  Judges,  Distrid  Attorneys,  Marshals,  and 
Clerks,  792. 

Oregon,  792. 

Reference  to  Particular  Provisions,  792. 

Pennsylvania,  792. 

Act  of  March  2,  1901,  ch.  801,  792. 

Sec.  3.  Judge,    Marshal,    Distrid   Attorney,    and    Clerk  for 
Middle  Distrid,  792. 
6.  Salaries,  dc,  of  Judge,  Marshal,  Distrid  Attorney,  and 
Clerk  for  Middle  Distrid,  793. 

Rhode  Island,  793. 

Reference  to  Particular  Provisums,  793. 

South  Carolina,  793. 

Ad  of  March  3,  1915,  ch.  100,  793. 

Sec.  3.  Distrid  Attorneys  for  Eastern  and  Western  Districts  — 
Salaries,  793. 
4.  Marshals  for  Eastern  and  Western  Districts  —  Saliiries, 
794. 

South  Dakota,  794. 

Reference  to  Particular  Provisions,  794. 

Tennessee,  794. 

Reference  to  Particular  Provisions,  794. 

Texa^  795. 

Ad  of  Feb.  24,  1879,  ch.  97,  795. 

Sec.  8.  Distrid  Attorney  and  Marshal  for  Northern  Distrid, 
795. 

Ad  of  March  11,  1902,  ch.  183,  795. 

Sec.  4.  Marshal  for  the  Southern  Distrid,  795. 
/  5.  Distrid  Attorney  for  the  Eastern  Distrid,  795. 

6.  Appointment  of  Officers  —  Salaries,  Fees,  etc.,  795. 

15.  Marshal  and  Distrid  Attorney  of  Southern  Distrid,  796. 

Utah,  796. 

Ad  of  July  16,  1894,  ch.  138,  796. 

Sec.  14'  Clerks,  Judge,  Distrid  Attorney,  and  Marshal,  796. 

16.  Powers  and  Compensation  of  Judicial  Offi,cers,  796. 
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Vermont^  797. 

Reference  to  Particular  Provisions,  797. 

Yirginiay  797. 

Reference  to  Particular  Provisions,  797. 

Washingtony  797. 

Ad  of  March  2,  1905,  ch.  1305,  797. 

Sec,  4.  Marshal  and  District  Attorney  for  Eastern  District, 
797. 

6.  Appointment  and  Compensation  of  aU  Officers,  797. 

West  Virginia,  798. 

Act  of  Jan.  22,  1901,  ch.  105,  798. 

Sec.  4.  Marshal  and  District  Attorney  for  Northern  District  — 
Other  Officers,  798. 

7.  Salaries,  etc,  798. 

Wisconsin,  798. 

Reference  to  Particular  Provisions,  798. 

■ 

Wyoming,  798. 

Act  of  July  10,  1890,  ch.  664,  798. 

Sec.  16.  Judge,  District  Attorney,  Marshal,  and  Clerk,  798. 


I.  APPOINTMENT  AND  TENURE;  OATH;  BOND;  RESIDENCE 

An  act  to  provide  for  the  issuing  and  recording  of  certain  commissions  in 

the  Department  of  Justice. 

[Act  of  Aug.  8,  1888,  ch.  786,  25  Stat.  L.  387.] 

[Commissions  of  judicial  officers.]  That  hereafter  the  commissions  of  all 
judicial  officers,  including  marshals  and  attorneys  of  the  United  States, 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  all  other  commissions  heretofore  prepared  at  the  Department  of 
State  upon  the  requisition  of  the  Attorney-General,  shall  be  made  out  and 
recorded  in  the  Department  of  Justice,  and  shall  be  under  the  seal  of  said 
Department  and  countersigned  by  the  Attorney-General,  any  laws  to  the 
contrary  notwithstanding :  Provided,  That  the  said  seal  shall  not  be  affixed 
to  any  such  commission  before  thfe  same  shall  have  been  signed  by  the  Presi- 
dent of  the  United  States.     [25  Stat.  L.  387.] 


Sec.  767.  [District  attorneys  — for  all  districts.]  There  shall  be 
appointed  in  each  district,  [except  in  the  middle  district  of  Alabama,  and 
the  northern  district  of  Georgia,  and  the  western  district  of  South  Caro- 
lina,] a  person  learned  in  the  law,  to  act  as  attorney  for  the  United  States 
in  such  district.  [The  district  attorney  of  the  northern  district  of  Alabama 
shall  perform  the  duties  of  district  attorney  of  the  middle  district  of  said 
State;  and  the  district  attorney  of  the  southern  district  of  Georgia  shall 
perform  the  duties  of  district  attorney  of  the  northern  district  of  said  State ; 
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and  the  district  attorney  of  the  eastern  district  of  South  Carolina  shall  per- 
form the  duties  of  district  attorney  for  the  western  district  of  said  State.] 
[B.  8.] 

• 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  92.  Ala.,  Act  of  April  21,  1820,  ch.  47,  3 
Stat.  L.  565;  Act  of  March  10,  1824,  ch.  28,  4  Stat.  L.  10;  Act  of  Feb.  6,  1839,  ch.  20, 
6  Stat.  L.  316.  Ark.,  Act  of  June  15,  1836,  ch.  100,  6  Stat.  L.  51 ;  Act  of  March  3,  1851. 
ch.  24,  9  Stat.  L.  695.  Fla.,  Act  of  March  3,  1846,  ch.  76,  5  Stat.  L.  788;  Act  of 
Feb.  23,  1847,  ch.  20,  9  Stat.  L.  131.  Ga.,  Act  of  Aug.  11,  1848,  ch.  151,  9  Stat.  L. 
281.  111.,  Act  of  March  3,  1819,  ch.  70,  3  Stat.  L.  508;  Act  of  Feb.  13,  1855,  ch.  96. 
10  Stat.  L.  607.  Ind.,  Act  of  March  3,  1817,  ch.  100,  3  Stat.  L.  391.  Iowa,  Act  of 
March  3,  1845,  ch.  76,  5  Stat.  L.  789.  Kan.,  Act  of  Jan.  29,  1861,  ch.  20,  12  Stat.  L. 
128.  La.,  Act  of  July  27,  1866,  ch.  280,  14  Stat.  L.  300.  Mich.,  Act  of  July  1,  1836, 
ch.  234,  5  Stat.  L.  62;  Act  of  Feb.  24,  1863,  ch.  54,  12  Stat.  L.  661.  Minn.,  Act  of 
May  11,  1858,  ch.  31,  11  Stat.  L.  286.  Miss.,  Act  of  April  3,  1818,  ch.  29,  3  Stat.  L. 
413;  Act  of  June  18,  1838,  ch.  115,  5  Stat.  L.  248.  Mo.,  Act  of  March  16,  1822,  ch.  12, 
3  Stat.  L.  653;  Act  of  March  3,  1857,  ch.  100,  11  Stat.  L.  198.  Neb.,  Act  of  March  25, 
1867,  ch.  7,  16  Stat.  L.  6.  Nev.,  Act  of  Feb.  27,  1866,  ch.  64,  13  Stat.  L.  440.  N.  Y., 
Act  of  March  3,  1815,  ch.  96,  3  Stat.  L.  235;  Act  of  Feb.  25,  1865,  ch.  54,  13  Stat.  L. 
438.  N.  Car.,  Act  of  June  4,  1790,  ch.  17,  1  Stat.  L.  126;  Act  of  June  4,  1872,  ch.  282, 
17  Stat.  L.  217.  Ohio.  Act  of  Feb.  19,  1802,  ch.  7,  2  Stat.  L.  202;  Act  of  Feb.  10,  1855, 
ch.  73,  10  Stat.  L.  605.  Oregon,  Act  of  March  3,  1859,  ch.  85,  11  Stat.  L.  437.  Pa.. 
Act  of  April  20,  1818,  ch.  108,  3  Stat.  L.  463.  Tenn.,  Act  of  April  29,  1802,  ch.  31,  2 
Stat.  L.  165;  Act  of  June  18,  1838,  ch.  118,  5  Stat.  L.  250;  Act  of  Jan.  18,  1839.  ch. 
3,  5  Stat.  L.  313.  Tex.,  Act  of  Dec.  29,  1845,  ch.  1,  9  Stat.  L.  1;  Act  of  Feb.  21,  1857, 
ch.  57,  11  Stat.  L.  166.  Vt.,  Act  of  March  2,  1791,  ch.  12,  1  Stat.  L.  197.  Va.,  Act  of 
Feb.  3,  1871,  ch.  35,  16  Stat.  L.  404.  W.  Va.,  Act  of  Feb.  4,  1819,  ch.  12,  3  Stat.  L. 
478,  479;  Act  of  May  26,  1824,  ch.  167,  4  Stat.  L.  48;  Act  of  June  11,  1864,  ch.  120. 
13  Stat.  L.  124.  Wis.,  Act  of  Aug.  6,  1846,  ch.  89,  9  Stat.  L.  67;  Act  of  June  29,  1870, 
ch.  176,  16  Stat.  L.  172. 

The  provision  for  appointment  of  a -district  attorney  "in  each  district"  has  been 
superseded  to  a  considerable  extent  by  later  provisions  for  particular  states,  which 
are  given  under  the  name  of  the  state,  infra,  division  IV,  Officers  of  Particular 
Districts,  in  this  title;  and  the  provisions  there  given  supersede  the  bracketed  pro- 
visions in  the  text  section  in  respect  of  districts  in  Alabama,  Georgia,  and  South 
Carolina. 

As  to  appointment  of  assistant  district  attorney,  se6  the  Act  of  May  28,  1896,  ch.  252, 
{  8,  infra,  p.  622. 

As  to  appointment  of  an  attorney  or  counselor  as  special  assistant,  see  R.  S.  sec.  366, 
infra,  p.  622. 

Requirement  as  to  residence  of  district  attorneys,  see  Act  of  June  20,  1874,  ch.  328, 
§  2,  given  infra,  p.  646. 

Duties  of  district  attorneys,  see  R.  S.  sec.  771,  and  other  provisions  given  infra  this 
title,  division  III,  Potoers',  Duties  and  Liabilities, 


Territorial  extent  of  duty. —  The  dis- 
trict attorney  appointed  under  this  sec- 
tion "  is  the  district  attorney  of  the 
United  States  in  the  district.  So  far  as 
locality  is  concerned,  the  boundaries  of 
the  districts  are  the  limits  of  duty. 
Within  these  boundaries  he  is  to  dis- 
charge all  his  official  duties.  Beyond 
them  he  is  not  called  to  go."  U.  S.  v. 
Winston,  (1898)  170  U.  S.  522,  18  S.  Ct. 
701,   42   U.   S.    (L.    ed.)     1130,   affirming 


(C.   C.  A.   9th  Cir.   1896)    73   Fed.    149, 
44  U.  S.  App.  401,  19  C.  C.  A.  419. 

A  district  attorney  is  not  authorixed 
either  by  virtue  of  hia  office  or  the  direc- 
tion of  the  President  to  do  any  act  which 
will  obligate  the  United  States  to  reim- 
burse a  person  for  money  expended  in  the 
improvement  of  public  lands  or  for  the 
taxes  paid  thereon,  whether  held  by  such 
person  in  good  faith  or  otherwise.  Brad- 
ford t\  U.  S.,  (1911)   47  Ct,  CI.  141. 


Sec.  363.  [Eetaining  counsel  to  aid  district  attorneys.]  The  Attorney- 
General  shall,  whenever  in  his  opinion  the  public  interest  requires  it,  employ 
and  retain,  in  the  name  of  the  United  States,  such  attorneys  and  counselors 
at  law  as  he  may  think  necessary  to  assist  the  district  attorneys  in  the  dis- 
charge of  their  duties,  and  shall  stipulate  with  such  assistant  attorneys  and 
counsel  the  amount  of  compensation,  and  shall  have  supervision  of  their 
conduct  and  proceedings.     [R.  S.] 

Act  of  Aug.  2,  1861,  ch.  37,  12  Stat.  L.  285;  Act  of  March  3,  1869,  ch.  121,  15  Stat.  L. 
283,  294;  Act  of  April  10,  1809,  ch.  25,  16  Stat.  L.  46;  Act  of  June  22,  1870,  ch,  150, 
16  Stat.  L.  164. 
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Authority  of  attorneys  and  counselors  in  respect  of  conduct  of  legal  proceedings,  see 
Act  of  June  30,  1906,  ch.  3935,  34  Stat.  L.  816,  set  forth  infra,  p.  774. 

Regulation  in  respect  of  compensation  of  special  counsel,  see  R.  S.  sec.  365,  infra, 
p.  648. 

Report  of  attorney-general  as  to  additional  attorneys  and  counsel  employed,  see 
title  Justice,  Defabtment  of. 

R.  S.  sec.  364  makes  provision  for  service  of  counsel  in  examination  of  witnesses 
touching  claims  pending  in  a  department  or  bureau,  and  is  given  in  Claims,  vol.  2, 
p.   178. 

R.  S.  sec.  365  relates  to  compensation  of  attorneys  or  counselors  as  special  assistants 
and  is  given  infra,  p.  648. 

A   retroactive   appointment   as   special 

counsel,  to  take  effect  at  a  date  prior  to 

.the   actual   date   of   the   appointment,   is 

not  authorized.     Lee  v.  U.  S.,   (1910)  45 

Ct.  CI.  57. 

A  marshal  has  no  power  to  employ  an 
attorney  for  the  government,  nor  may  he 
be  allowed  an  amount  paid  by  him  to  an 
attorney  so  employed.  U.  S.  v.  Hillyer, 
(1892)   1  Alaska  47. 

Employment  of  district  attorney. — 
The  provisions  of  this  section  do  not  con- 
template that  the  district  attorney  him- 
self shall  be  employed  by  the  Attorney- 
Greneral  as  provided  therein.  U.  S.  1*. 
Smith,  (1895)  158  U.  S.  346,  15  S.  Ct. 
846,  39  U.  S.  (L.  ed.)  1011,  affirming 
(1891)  26  Ct.  CI.  568,  the  latter  case 
holding  that  this  section  does  not  author- 
ize the  Attorney-General  to  employ  a  dis- 
trict attorney  to  perform  legal  services 
for  the  United  States  in  cases  in  his  own 
district,  since  the  persons  employed  are 
"  to  assist  the  district  attorneys,"  and  a 
district  attorney  cannot  be  employed  to 
assist  himself.  See  as  to  the  duty  of  the 
district  attorney  in  cases  "  in  his  dis- 
trict," R.  S.  sec.  771,  infra,  p.  758. 

But  the  Attorney-General  may  employ 
a  district  attorney  as  special  counsel  in 
a  case  taken  on  appeal  from  a  district 
other  than  the  one  in  which  his  official 
duties  are  to  be  performed.  Garter  r. 
U.  8.,   (1896)    31  Ct.  CI.  344. 

"Whenever  the  Attorney-General  calls 
upon  a  district  attorney  to  appear  for 
the  government  in  a  case  pending  in  the 
[Circuit]  Court  of  Appeals,  he  is  not  di- 
recting him  in  the  discharge  of  his  official 
duties  as  district  attorney,  but  is  em- 
ploying him  as  special  counsel.  The 
duties  so  performed  are  not  performed  by 
him  as  district  attorney,  but  by  virtue  of 
the  special  designation  and  employment 
by  the  Attorney-General."  U.  S.  v.  Win- 
ston, (1898)  170  U.  S.  522,  18  S.  Ct.  701, 
42  U.  S.   (L.  ed.)   1130. 

Commission  as  "special  assistant/'  see 
R.  S.  sec.  366,  infra,  p.  622,  and  note 
thereta 

Authority  of  special  assistant. — ^An  at- 
torney appointed  under  this  section  may 
perform  any  of  the  duties  which  devolve 
on  the  district  attorney.  U.  S.  v.  Cob- 
ban, (1904)   127  Fed.  713. 

A  special  assistant  appointed  to  asnist 
a  district  attorney  in  a  certain  class  of 
suits  and  prosecutions  in  his  district 
may,  by  direction  of  the  district  attorney. 


Congress  intended  to  gather  into  the 
Department  of  Justice,  under  the  siiper- 
vision  and  control  of  the  Attorney-Gen- 
eral, all  the  litigation  and  all  the  law 
business  in  which  the  United  States  are 
interested,  and  which  previously  had 
been  scattered  among  different  public 
officers,  departments,  and  branches  of  the 
government,  and  to  break  up  the  prac- 
tice of  frequently  employing  unofficial  at- 
torneys in  the  public  service."  Perry  v. 
U.  S.,  (1893)  28  Ct.  CI.  483. 

This  section  is  not  limited  in  its  effect 
by  R.  S.  sec.  366,  infra,  p.  622.  They  are 
independent  sections,  originally  forming 
•  parts  of  independent  Acts.  U.  S.  r.  Twin- 
ing, (1904)  132  Fed.  129.  Contra  U.  S. 
r.  Virginia-Carolina  Chemical  Co.,  (M.  D. 
Tenn.  1908)  163  Fed.  66,  citing  U.  S.  v. 
Crosthwaite,  (1897)  168  U.  S.  375,  18 
S.  Ct.  107,  42  U.  S.  (L.  ed.)  507,  "where 
it  is  stated  that  sections  363,  364,  365, 
and  366,  Rev.  St.,  are  the  sixteenth  and 
seventeenth  sections  of  Act  June  22, 
1870,  ch.  150,  16  SUt.  162,  164,  which 
were  preserved  and  reproduced  in  the 
Revised  Statutes  at  the  above  ntunbers." 

There  is  a  distinction,  made  in  numer- 
ous appropriation  and  deficiencv  Acts  of 
Congress,  netween  "regular  assistants  to 
the  United  States  district  attorneys, 
who  are  appointed  by  the  Attorney -Gen- 
eral at  a  fixed  annual  compensation " 
and  "  assistants  to  United  States  district 
attorneys  in  special  cases."  U.  S.  t?. 
Crosthwaite,  (1897)  168  U.  S.  375,  18  S. 
Ct.  107,  42  U.  S.  (L.  ed.)  507.  And  see 
the  note  to  R.  S.  sec.  365,  infra,  p.  648. 

Clerk  as  assistant. — ^A  person  perform- 
ing clerical  work  for  a  district  attorney 
is  not  an  assistant  district  attorney 
within  the  meaning  of  this  section. 
McDonald  v.  U.  S.,   (1894)    66  Fed.  255. 

A  member  of  a  county  bar,  though  not 
admitted  to  any  other  bar,  is  an  attorney 
or  counselor  within  the  meaning  of  this 
section.  U.  S.  t?.  Philadelphia,  etc.,  R. 
Co.,  (E.  D.  Pa.  1915)  221  Fed.  683. 

Validity  of  appointment.— The  fact 
that  an  attorney  appointed  by  the  De- 
partment of  Justice  as  a  special  assistant 
to  a  district  attorney  in  the  prosecution 
of  criminal  actions  against  the  officers  of 
an  insolvent  national  bank  had  pre- 
viously been  employed  by  the  receiver  of 
such  bank  to  prosecute  civil  suits  against 
such  officers  does  hot  affect  the  validity 
of  his  appointment.  U.  S.  r.  Twining, 
(1904)   132  Fed.  129. 
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appear  before  the  grand  jury^  and  aaaist 
in  the  conducting  of  examinations  by 
that  body.  U.  S.  17.  Cobban,  (1904)  127 
Fed.  713. 

But  see  U.  S.  v.  Rosenthal,  (1003)l  121 
Fed.  862,  wherein  it  was  held  that  a 
special  assistant  to  the  Attorney-General, 
appointed  to  investigate  and  report  con- 
cerning alleged  fraudulent  importations 
of  Japanese  silks  at  the  port  of  New 
York,  and  to  prepare  and  conduct  such 
civil  and  criminal  proceedings  as  may 
result  therefrom,  is  not  authorized  by 
law  to  conduct,  or  to  aid  the  conduct  of, 
proceedings  before  a  federal  grand  jury, 
and  indictments  based  upon  such  proceed- 
ings so  conducted  should  be  quashed  upon 
motion. 

And  in  U.  S.  v,  Virginia-Carolina 
Chemical  Co.,  (1908)  163  Fed.  66,  it  was 
held  that  the  Attorney-General  was  not 
authorized  to  appoint  special  assistants 
to  a  district  attorney  having  the  author- 
ity  or   the   right   to   appear    before   and 


participate  in  the  proceedings  of  a  grand 
jury;  and  the  presence  of  such  attorneys, 
specially  appointed  for  a  particular  case, 
and  their  examination  of  witnesses  on 
whose  testimony  an  indictment  was  re- 
turned, render  such  indictment  invalid. 
The  case  was  controlled  by  the  text  sec- 
tion, and  the  opinion  points  out  that  the 
Act  of  June  30,  1906,  ch.  3935,  infra,  p. 
774,  authorizes  special  assistants  to  do 
what,  as  above  stated,  was  not  previously 
permitted. 

Traveling  expenses. —  There  is  no  pro- 
vision in  this  section  under  which  the 
assistant  attorneys  can  be  reimbursed  for 
traveling  or  other  expenses.  Such  ex; 
penses  should  be  included  in  the  com- 
pensation fixed  by  the  Attorney-General. 
Townsend  v.  V.  «.,  (1887)  22  Ct.  CI.  208. 
As  to  traveling  expenses  of  assistant  dis- 
trict attorneys  who  have  official  residenres 
see  the  Act  of  May  27,  1908,  ch.  200, 
§  1,  infra,  p.  726. 


Sec.  366.  [Appointment,  commissioni  and  oath  of  special  attorneys  or 
counsel.]  Every  attorney  or  counselor  who  is  specially  retained,  under  the 
authority  of  the  Department  of  Justice,  to  assist  in  the  trial  of  any  case 
in  which  the  Grovernraent  is  interested,  shall  receive  a  commission  from  the 
head  of  such  Department,  as  a  special  assistant  to  the  Attorney-General,  or 
to  some  one  of  the  district  attorneys,  as  the  nature  of  the  appointment  may 
require ;  and  shall  take  the  oath  required  by  law  to  be  taken  by  the  district 
attorneys,  and  shall  be  subject  to  all  the  liabilities  imposed  upon  them  by 
law.     [R,  S.] 

Act  of  June  22,  1870,  ch.  150,  16  Stat.  L.  164. 

Oath  of  district  attorneys,  to  which  the  text  section  refers,  see  R.  S.  sec.  769,  tn/ra, 
p.  624. 

In  the  Sundry  GivU  Appropriation  Act  of  March  3,  1915,  ch.  75,  38  Stat.  L.  822.  867, 
there  is  an  appropriation  "for  assistants  to  the  Attorney -General  and  to  United 
States  district  attorneys  employed  by  tlie  Attorney-General  to  aid  in  special  cases,'^ 
and,  as  uniformly  appears  in  such  appropriation  Acts,  *'  for  payment  of  foreign  counsel 
employed  by  the  Attorney-General  in  special  cases  (such  counsel  not  to  be  required  to 
take  oath  of  office  in  accordance  with  section  three  hundred  and  sixty-six.  Revised 
Statutes  of  the  United  States) ." 

obviously  to  assist  the  Attorney-General, 
and  not  to  assist  the  district  attorney." 
Per  Thomas,  J.,  in  U.  S.  f?.  Rosenthal, 
(S.  D.  N.  Y.   1903)    121   Fed.  862. 

Special  counsel  to  assist  judge-advo- 
cate.—  Special  counsel  may  be  employed 
by  the  Attorney-General,  at  the  request 
of  the  Secretary  of  the  Navy,  to  assist 
the  judge-advocate  in  a  trial  by  court- 
martial,  the  compensation  of  such  counsel 
(in  the  absence  of  other  provision)  to  be 
paid  from  the  appropriation  for  the  con- 
tingent expenses  of  the  navy.  Such  coun- 
sel should  be  conunissioned  by  the  At- 
torney-Oeneral  under  this  section.  ( 1885 ) 
18  Op.  Atty.-Gen.  135. 


Relation  of  this  section  to  R.  S.  sec. 
363,  see  the  notes  to  the  latter  section, 
supra,  p.  620. 

Commission  of  appointee. —  When  an 
additional  attorney  is  employed  for  the 
United  States,  he  should  be  termed  an 
*'  assistant  to  the  district  attorney "  or 
"  assistant  district  attorney."  McDon- 
ald V.  U.  S.,  (C.  C.  Mont.  1894)  66  Fed. 
255. 

*^  It  is  not  understood  that  under  a 
statute  providing  for  *  assistant  attor- 
neys '  to  assist  the  district  attorney,  a 
person  may  be  appointed  under  the  style 
of  *  special  assistant  to  the  Attorney- 
General.'       Such     person     is     appointed 


Sec.  8.  [Assistant  district  attorneys  —  compensation  -r-  expense  allow- 
ance of  district  attorney  and  assistants.]    That  whenever,  in  the  opiuion 
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of  the  district  judge  of  any  district  or  the  chief  justice  of  any  territory  and 
the  district  attorney,  evidenced  by  writing,  the  public  interest  requires  it, 
one  or  more  assistant  district  attorneys  may  be  appointed,  by  the  Attorney- 
General  ;  but  such  opinion  shall  state  to  the  Attorney-General  the  facts  as 
distinguished  from  conclusions,  showing  the  necessity  therefor.  Such  assist- 
ant district  attorneys  shall  be  paid  such  salary  as  the  Attorney-General  may 
from  time  to  time  determine  as  to  each,  which  shall  in  no  case  exceed  two 
thousand  five  hundred  dollars  per  annum:  Provided,  That  the  necessary 
expenses  for  lodging  and  subsistence  actually  paid,  not  exceeding  four 
dollars  per  day  and  actual  and  necessary  traveling  expenses  of  the  district 
attorney  and  his  assistants,  while  absent  from  their  respective  official  resi- 
dences and  necessarily  employed  in  going  to,  returning  from,  and  attending 
before  any  United  States  court,  commissioner,  or  other  committing  magis- 
trate, and  while  otherwise  necessarily  absent  from  their  respective  official 
residences  on  official  business  shall  be  allowed  and  paid  in  the  manner  here- 
inafter provided.    •    •    •    [29  Stat.  L,  181,] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  28, 
1896,  ch.  252.  The  omitted  part  of  the  same  section  relates  to  the  residence  of  attor- 
neys and  assistants  and  is  given  infra,  p.  647. 

The  provisions  of  the  text  section  8  do  not  apply  to  Alaska  or  the  office  of  district 
attorney  and  his  assistants  for  the  southern  district  of  New  York  or  for  the  District 
of  Columbia.  See  section  24  of  the  same  Act  of  May  28,  1896,  ch.  252,  as  amended, 
infra,  p.  721,  and  for  reference  to  provisions  for  the  southern  district  of  New  York  see 
the  note  to  that  section. 

Other  sections  of  same  act.  Section  1  of  said  Act  of  May  28,  1896,  consists  of  appro- 
priations to  which  were  attached  various  provisions  of  a  general  and  permanent 
nature,  and  among  the  latter  is  the  provision  relating  to  appointment,  duties,  salary 
and  expenses  of  a  messenger  for  the  Circuit  Court  of  Appeals  for  the  8th  circuit, 
which  is  given  infra,  p.  637. 

Section  2  of  said  Act  of  May  28,  1896,  ch.  252,  concerns  only  the  appropriations  made 
in  the  Act  and  is  omitted. 

Section  3  of  said  Act  of  May  28,  1896,  ch.  252,  amends  K.  S.  sec.  166,  given  in 
Civil  Service,  vol.  2,  p.  147,  relating  to  details  of  clerks  in  executive  departments. 

Section  4  of  said  Act  of  May  28,  1896,  ch.  252,  given  in  title  Tbeasurt  Depabtment, 
requires  the  Secretary  of  the  Treasury  to  report  to  Congress  officers  delinquent  in 
accounting. 

Section  5  of  said  Act  of  May  28,  1896,  ch.  252,  amends  R.  S.  sec.  3621,  given  in  title 
PuBUc  Moneys,  requiring  moneys  of  United  States  to  be  deposited,  etc. 

Section  6  of  said  Act  of  May  28,  1896,  ch.  252,  given  infra,  p.  718,  provides  that 
district  attorneys  and  marshals  shall  be  paid  salaries  and  compensation,  specified  in 
following  sections,  for  official  services,  and  not  otherwise,  but  that  all  fees  and  emolu- 
ments shall  continue  to  be  charged  and  collected,  paid  to  the  clerk,  and  by  him  covered 
into  the  treasury —  with  a  proviso  as  to  fees  against  the  United  States. 

Section  7  of  said  Act  of  May  28,  1896,  ch.  252,  given  infra,  p.  722,  consists  of  a  table 
of  salaries  to  be  paid  to  district  attorneys  *'  in  lieu  of  the  salaries,  fees,  per  centums, 
and  other  compensations  now  allowed  by  law." 

Section  8,  see  supra,  the  head  of  this  npte. 

Section  9  of  said  Act  of  May  28,  1896,  ch.  252,  given  infra,  p.  736,  is;  a  table  of 
salaries  to  be  paid  to  marshals,  "  in  lieu  of  the  salaries,  fees,  per  centums,  and  other 
compensation  now  allowed  by  law." 

Section  10  of  said  Act  of  May  28,  1896,  ch.  252,  given  (as  amended)  infra,  p.  740, 
provides  for  employment  of  office  deputies  and  clerical  assistance  for  marshals  "  upon 
salaries  to  be  fixed,"  etc.,  and  for  allowance  of  expenses  of  office  deputies  in  certain 
cases. 

Section  11  of  said  Act  of  May  28,  1896,  ch.  252,  given  (as  amended)  infra,  p.  628, 
provides  for  the  appointment  of  field  deputy  marshals;  their  fees,  expenses,  and 
additional  allowance;  report  of  appointment;  and  cancellation  of  appointment  by 
Attorney-General. 

Section  12  of  said  Act  of  May  28,  1896,  ch.  252,  given  infra,  pp.  647,  742,  fixes  the 
official  residence  of  marshals,  and  provides  for  allowance  of  expenses  of  marshals. 

Section  13  of  said  Act  of  May  28,  1896,  ch.  262,  given  infra,  p.  720,  provides  for  the 
making  out  and  verification  of  expense  accoimts  of  officern  who  are  allowed  expenses; 
for  payment  of  expense  accounts  of  marshals  and  their  deputies,  and  of  accounts  of 
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district  attorneys  and  their  assistants;  marshals  to  make  returns  of  earnings;  with  & 
proviso  against  double  compensation  of  marshals'  deputies. 

Section  14  of  said  Act  of  May  28,  1896,  ch.  252,  given  infra,  p.  720,  provides  for  allow- 
ance of  necessary  office  expenses  of  district  attorneys  and  marshals. 

Section  15  of  said  Act  of  May  28,  1806,  ch.  252,  given  infra,  p.  725,  authorizes  district 
attorneys,  under  o%rtain  conditions,  to  employ  necessary  clerical  assistance. 

Section  16  of  said  Act  of  May  28,  1896,  ch.  252,  given  infra,  p.  721,  requires  monthly 
payment  of  all  salaries  provided  by  sections  6-15  of  the  same  Act. 

Section  17  of  said  Act  of  May  28,  1896,  ch.  252,  given  infra,  p.  721,  provides  that  \ 

the  amount  or  taxation  of  costs  is  not  to  be  affected  by  sections  &-15  of  the  same  Act.  i 

Section  18  of  said  Act  of  May  28,  1896,  ch.  252,  given  infra,  p.  721,  prescribes  punish- 
ment for  any  officer  compensated  in  sections  6-15  of  the  same  Act  who  demands  or 
receives  illegal  fees,  or  fails  to  account  for  or  pay  over  fees. 

Section  19  of  said  Act  of  May  28,  1896,  ch.  252,  given  (as  amended)  infra,  p.  631, 
abolishes  the  office  of  Circuit  Court  commissioner;  provides  for  appointment  of  United 
States  commissioners;  assimilates  their  powers  and  duties  to  those  of  Circuit  Court 
commissioners;  regulates  the  issuance  of  warrants  for  violations  of  internal  revenue 
laws;  and  authorizes  United  States  commissioners  and  clerks  and  deputy  clerks  of 
courts  to  administer  oaths. 

Section  20  of  said  Act  of  May  28,  1896,  ch.  252,  given  infra,  p.  635,  debars  various 
named  government  officers  and  employees  from  appointment  as  United  States  commis- 
sioner or  receiver. 

Section  21  of  said  Act  of  May  28,  1896,  ch.  252,  given  infra,  p.  743,  provides  a  table 
of  fees  for  each  United  States  commissioner  and  requires  the  latter  to  keep  a  record 
book  of  all  criminal  proceedings  before  him. 

Section  22  of  said  Act  of  May  28,  1896,  ch.  252,  provided  for  investigation  and  report 
to  the  "  next  session  of  the  present  Congress  "  as  to  compensation  of  clerks,  and  is 
omitted  as  executed. 

Section  23  of  said  Act  of  May  28,  1896,  ch.  252,  given  in  title  Justice,  DEPAimfENT 
OF,  requires  the  Attorney  General  to  report  to  Congress  annually  in  regard  to  salaries 
of  assistant  district  attorneys  and  of  clerical  assistants;  the  expenses  of  district 
attorneys  and  assistants;  the  salaries  of  deputy  marshals  and  clerical  assistants;  the 
expenses  of  marshals  and  office  deputies;  and  the  number,  fees,  and  compensation  of 
field  deputy  marshals. 

Section  24  of  said  Act  of  May  28,  1896,  ch.  252,  given   (as  amended)   infra,  p.  721, 

repeals  inconsistent  acts;  provides  that  sections  6r-23  of  said  Act  shall  not  apply  to 

'    Indian  Territory  or  Alaska;  and  provides  that  sections  6,  8,  and  15  of  said  Act  shall 

not  apply  to  the  district  attorney  and  assistants  for  the  southern  district  of  New 

York  or  for  the  District  of  Columbia. 

The  limit  of  $2,500  in  the  text  section  as  the  salary  of  assistant  district 
attorneys  does  not  apply  to  the  first  assistant  district  attorney  for  the  northern  dis- 
trict of  Illinois.  See  Act  of  March  3,  1903,  ch.  1007,  {  1,  given  infra,  p.  726,  and  note 
thereto. 

The  annual  salary  of  the  first  assistant  district  attorney  for  the  eastern  district  of 
Pennsylvania  is  not  to  exceed  $4,000.  See  Act  of  May  27,  1908,  ch.  200,  §  1,  given 
infra,  p.  729. 

Provision  for  expenses  of  lodging  and  subsistence  and  for  traveling  expenses  of  dis- 
trict attorneys  and  their  assistants  is  made  in  the  Act  of  May  27,  1908,  ch.  200,  S  1, 
given  infra,  p.  726,  and  specifically  for  such  expenses  of  the  district  attorney  and  his 
assistants  for  the  southern  district  of  New  York  in  the  Act  of  March  4,  1907,  ch.  2918, 
§  1,  given  infra,  p.  728,  and  for  expenses  <4  the  district  attorney  for  the  United  States 
Court  for  China  in  the  Act  of  March  4,  1915,  ch.  145,  infra,  p.  727. 

Assistant    district    attorneys    are    ap-  not  be  punished  by  any  state  court  for  I 

pointed  under  authority  of  this  section.  acts  within  their  duties  as  officers  of  the 

**They  are  officers  of  the   United   States  United    States    court.**      In    re    Leaken, 

courts     for     their     respective     districts.  (1905)    137  Fed.  680. 
Officers  of  the  United  States  courts  can- 


Sec.  769.  [Term  and  oath  of  district  attorney.]  District  attorneys 
shall  be  appointed  for  a  term  of  four  years,  and  their  commissions  shall 
cease  and  expire  at  the  expiration  of  four  years  from  their  respective  dates. 


I 


JUDICIAL  OPPICERS 


625 


And  every  district  attorney,  before  entering  upon  his  office,  shall  be  sworn 
to  a  faithful  execution  thereof.    [B,  8,] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  92;  Act  of  May  15,  1820,  eh.  102,  3  Stat.  L. 
582. 

See,  however,  next  following  text  paragraph. 

Oath  required  of  special  assistants  to  the  district  attorney,  see  R.  S.  sec.  366, 
supra,  p.  622. 


Power  of  remoYaL — ''  In  the  absence  of 
all  constitutional  provision  or  statutory 
regulation  it  would  seem  to  be  a  sound 
and  necessary  rule  to  consider  the  power 
of  removal  as  incident  to  the  power  of 
appointment;"  and  it  was  very  early 
decided  that  this  power,  with  regard  to 
the  officers  appointed  by  the  President, 
whether  with  or  without  the  concurrence 
of  the  Senate,  was  vested  in  the  President 
alone.  Ex  p.  Hennen,  (1839)  13  Pet.  230, 
10  U.  S.  (L.  ed.)  138.  Also  see  4  EUiot's 
Debates,  305,  404;  (1847)  4  Op.  Atty.- 
Gen.  603. 

It  never  could  have  been  the  intention 
of  Congress  to  grant,  by  section  769,  said 
the  court  in  Parsons  v.  U.  S.,  (1896)  167 
U.  S.  324,  17  S.  Ct.  880,  42  U.  S.  (L,  ed.) 
185,  "  an  unconditional  and  absolute  term 
of  four  years  which  cannot  be  shortened 
by  the  President  or  the  President  and  Sen- 
ate combined,  and  which  leaves  the  incum- 
bent subject  only  to  removal  by  the  slow 
and  weary  process  of  impeachment  by  the 
House  and  a  conviction.  ...  On  the  con- 


trary, we  are  satisfied  that  its  intention, 
in  the  repeal  of  the  tenure  of  office  sec- 
tions of  Uie  Kevis^l  Statutes,  was  again 
to  concede  to  the  President  the  power  of 
removal  if  taken  from  him  by  the 
original  tenure  of  office  act,  and  by  rea- 
son of  the  repeal  to  thereby  enable  him 
to  remove  an  officer  when,  in  his  dis- 
cretion, he  regards  it  for  the  public  good, 
although  the  term  of  office  may  have  been 
limited  by  the  words  of  the  statute 
creating  the  office."  Affirming  (1895)  30 
Ct.  CI.  222. 

Limitation  of  tenn. —  It  was  held  in 
Badger  i\  U.  S.,  (1876)  93  U.  S.  599, 
23  U.  S.  (L.  ed.)  991,  that  the  term  of 
office  of  a  district  attorney  is  fixed  by 
statute  at  four  years;  and  that  "when 
this  four  years  comes  around,  his  right 
or  power  to  perform  the  duties  of  the 
office  is  at  an  end,  as  completely  as  if  he 
had  never  held  the  office." 

See,  however,  the  following  section  in 
the  text. 


An  Act  Concerning  attorneys  and  marshals  of  the  United  States. 

[Act  of  June  24, 1898,  ch.  495,  30  Stat.  L.  487.] 

[Seo.  1.]  [Term  of  office  of  attorneys  and  marshals.]  That  the  attor- 
neys and  marshals  of  the  United  States,  including  the  District  of  Columbia 
and  the  Territories,  shall  continue  to  discharge  the  duties  of  their  respective 
offices,  unless  sooner  removed  by  the  President,  until  their  successors  shall 
be  appointed  and  qualify  in  their  stead.  But  they  shall  be  appointed  and 
commissioned  for  the  term  of  four  years  as  now  provided  by  law.  [30  Stat. 
L.  487.] 

See  notes  under  R.  S.  sec.  779,  infra,  p.  627. 

As  to  the  filling  of  vacancies  see  the  next  following  section  in  the  text. 

**  The  term  of  four  years  as  now  provWed  by  law  "  has  reference,  as  to  district 
att/^meys,  to  R.  S.  sec.  769,  supra,  p.  624,  and  as  to  marshals  to  R.  S.  sec.  779,  infra, 
p.  627. 

Sec.  2.  [Vacancies,  how  filled.]  That  in  case  of  a  vacancy  in  either  of 
said  offices,  the  district  court  of  the  United  States  for  the  district  where  such 
vacancy  exists,  the  supreme  court  of  the  Territory,  and  the  supreme  court 
of  the  District  of  Columbia  may  appoint  persons  to  exercise  the  duties  of 
such  offices  within  their  respective  jurisdictions,  until  such  vacancy  shall  be 
fflled.     [30  Stat.  L.  487.] 

See  note  to  preceding  section  in  the  text. 

See  the  earlier  provision  in  R.  S.  sec.  793  next  following  in  the  text,  and  the  notes 
thereto. 
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Sec.  793.  [Vaoanoies  in  office  of  district  attorney  and  marshal,  how 
filled  temporarily.]  In  case  of  a  vacancy  in  the  office  of  the  district  attor- 
ney or  marshal  within  any  circuit,  the  circuit  justice  of  such  circuit  may  fill 
the  same,  and  the  person  appointed  by  him  shall  serve  until  an  appointment 
is  made  by  the  President,  and  the  appointee  is  duly  qualified,  and  no  longer. 
The  appointment  made  by  such  justice  shall  be  in  writing,  which  shall  be 
filed  in  the  clerk's  oflRce  of  the  circuit  court,  and  a  copy  thereof  shall  be 
entered  upon  the  journal  of  said  court.  Any  marshal  so  appointed  shall 
give  bond,  as  if  appointed  by  the  President,  and  the  bond  shall  be  approved 
by  said  justice.  It  shall  then  be  filed  in  the  clerk's  oflBce  of  said  court,  and  a 
copy  shall  be  entered  on  the  journal  of  the  court.  A  certified  copy  of  such 
entry  shall  be  prima-facie  proof  of  the  execution  of  such  bond,  and  of  the 
contents  thereof.    [jB.  8,] 

Act  of  March  3,  1863,  ch.  93,  12  Stat.  L.  768. 

But  see  text  immediately  preceding  for  a  later  provision  aa  to  filling  vacancies. 

Vacancy  fiUed  temporarily. — ^It  was  not  porary  appointment  under  this  section,  it 

the  intent  of  this  section  to  enable  the  was  competent  for  the  President  during 

circuit  justice  to  oust  the  power  of  the  the  recess  of  the  Senate  to  appoint  an- 

President   to   appoint,   but    to   authorize  other    to    supersede    him    and    flU    such 

him  to  fill  the  vacancy  until  the  Presi-  office,  such  appointment  to  expire  at  the 

dent  should  act  and  no  longer.     Matter  end  of   the  next  session  of   the  Senate, 

of  Farrow,  (1880)  3  Fed.  112.  Dist.  Atty.,  (1880)   16  Op.  Atty.-Gen.  538. 

Where  a.  district  attorney  held  a  tern- 

Sec.  776.  [Harshalfl  —  for  all  districts.]  A  marshal  shall  be  appointed 
in  each  district,  [except  in  the  middle  district  of  Alabama,  and  the  northern 
district  of  Georgia,  and  the  western  district  of  South  Carolina.  The  mar- 
shal of  the  southern  district  of  Alabama  shall  perform  the  duties  of  marshal 
of  the  middle  district  of  said  State,  and  shall  keep  an  office  at  Montgomery, 
in  said  middle  district.  The  marshal  of  the  southern  district  of  Qeorgia 
shall  perform  the  duties  of  marshal  of  the  northern  district  of  said  State. 
The  marshal  of  the  eastern  district  of  South  Carolina  shall  perform  the 
duties  of  marshal  of  the  western  district  of  said  State.]     [JB.  S.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  87.  Ala.,  Act  of  April  21,  1820,  ch.  47,  3 
Stat.  L.  666;  Act  of  May  6,  1820,  ch.  87,  4  Stat.  L.  399;  Act  of  Feb.  6,  1839,  ch.  20,  6 
Stat.  L.  316.  Ark.,  Act  of  June  15,  1836,  ch.  100,  5  Stat.  L.  51;  Act  of  March  3,  1851, 
ch.  24,  9  Stat.  L.  595.  Qa.,  Act  of  Aug.  11,  1848,  ch.  151,  9  Stat.  L.  281.  Fla.,  Act  of 
March  3,  1846,  ch.  75,  5  Stat.  L.  788;  Act  of  Feb.  23,  1847,  ch.  20,  9  Stat.  L.  131.  111., 
Act  of  March  3,  1819,  ch.  70,  3  Stat.  L.  503;  Act  of  Feb.  13,  1855,  ch.  96,  10  Stat.  L. 
607.  Ind.,  Act  of  March  3,  1817,  ch.  100,  3  Stat.  L.  391.  Iowa,  Act  of  March  3,  1845, 
ch.  76,  5  Stat.  L.  789.  Kans.,  Act  of  Jan.  29,  1861,  ch.  20,  12  Stat.  L.  128.  La.,  Act 
of  July  27,  1866,  ch.  280,  14  Stat.  L.  300.  Mich.,  Act  of  July  1,  1836,  ch.  234,  5  Stat  L. 
62;  Act  of  Feb.  24,  1863,  ch.  54,  12  Stat.  L.  661.  Minn.,  Act  of  May  11,  1868,  ch.  31, 
11  Stat.  L.  285.  Miss.,  Act  of  April  3,  1818,  ch.  29,  3  Stat.  L.  413;  Act  of  June  18, 
1838,  ch.  115,  5  Stat.  L.  248.  Mo.,  Act  of  March  16,  1822,  ch.  12,  3  Stat.  L.  653;  Act  of 
March  3,  1857,  ch.  100,  11  Stat.  L.  198.  Neb.,  Act  of  March  25,  1867,  ch.  7,  15  Stat. 
L.  6.  Nev.,  Act  of  Feb.  27,  1866,  ch  64,  13  Stat.  L.  440.  N.  Y.,  Act  of  March  3,  1815, 
ch.  96,  3  Stat.  L.  236;  Act  of  Feb.  26,  1865,  ch.  54,  13  Stat.  L.  438;  Act  of  Feb.  10,  1856, 
ch.  73,  10  Stat.  L.  606.  Oregon,  Act  of  March  3,  1859,  ch.  85,  11  Stat.  L.  437.  Pa., 
Act  of  April  20,  1818,  ch.  108,  3  Stat.  L.  463.  Tenn.,  Act  of  April  29,  1802,  ch.  31,  2 
Stat.  L.  166;  Act  of  June  18,  1838,  ch.  118,  5  Stat.  L.  250;  Act  of  Jan.  18,  1839,  ch.  3, 
6  Stat.  L.  313.  Tex.,  Act  of  Dec.  29,  1846,  ch.  1,  9  Stat.  L.  1;  Act  of  Feb.  21,  1857, 
ch.  67,  11  Stat.  L.  166.  Vt.,  Act  of  March  2,  1791,  ch.  12,  1  Stat.  L.  197.  Va.,  Aci  of 
Feb.  3,  1871,  ch.  35,  16  Stat.  L.  404.  W.  Va.,  Act  of  Feb.  4,  1819,  ch.  12,  3  Stat.  L. 
478,  479;  Act  of  May  26,  1824,  ch.  167,  4  Stat.  L.  48;  Act  of  June  11,  1864,  ch.  120,  13 
Stat.  L.  124.  Wis.,  Act  of  Aug.  6,  1846,  ch.  89,  9  Stat.  L.  57 ;  Act  of  June  29,  1870,  ch. 
175,  16  Stat.  L.  172. 

See  also  as  to  parallel  provisions  for  district  attorneys  R.  S.  sec.  767,  suprOf  p.  619, 
and  note  thereto. 
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The  provision  for  appointment  of  a  marshal  ^'  in  each  district "  has  been  superseded 
to  a  considerable  extent  by  later  provisions  for  particular  states,  which  are  given  under 
the  name  of  the  state,  infra,  division  IV,  Officers  of  Particular  Districts^  in  this 
title.;  and  the  provisions  there  given  supersede  the  bracketed  provisions  in  the  text 
section  in  respect  of  districts  in  Alabama,  Georgia,  and  South  Carolina. 

Judicial  Code,  (|  123,  in  title  Judiciaby,  provides  that  marshals  in  and  for  the  several 
districts  of  the  Circuit  Courts  of  Appeals  shall  be  marshals  of  said  courts. 

Judicial  Code,  f  219,  in  title  Jttdiciart,  provides  that  the  Supreme  Court  shall  have 
power  to  appoint  a  marshal  for  said  court. 

Appointment  by  alleged  de  facto  Preii-  alleged  for  discharge,  the  motion  was  over- 

dent. —  In    Peyton    r.    Brent,    (1829)     3  ruled. 

Cranch  C.  C.  424,  19  Fed.  Cas.  No.  11,056,  ''Outside  of   his  district    [a  marshal] 

a  defendant  arrested  by  a  marshal  on  a  would  be  a  mere  trespasser  in  whatever 

capias  ad  respondendum  moved  to  be  di»-  he  attempted  to  do  by  color  of  his  office, 

charged  on  the  ground  that  the  commis-  and  the  sureties  on  his  official  bond  would 

sion  to  the  marshal  was  issued  bv  John  not  be  liable."     Dubois  i\  U.  S.,    (1890) 

Q.  Adams,  who  was  not  duly  elected  to  the  25  Ct.  CI.  195. 
office  of  President.    No  other  reason  being 

R.  S.  sec.  777,  providing  that  the  marshal  for  the  southern  district  of  Georgia  shall 
keep  an  office  in  the  northern  district,  etc.,  was  superseded  by  the  Act  of  April  25,  1882, 
ch.  87,  I  1,  which  provides  for  the  appointment  of  a  marshal  in  each  district  in 
Georgia,  and  is  set  forth  infra,  division  IV^  Officers  of  Pa/rticular  Districts,  in  this 
title,  under  the  name  of  the  state. 

R.  S.  sec.  778,  providing  that  the  marshal  of  the  district  of  Iowa  shall  perform  the 
duties  of  marshal  for  all  the  divisions  thereof,  etc.,  was  superseded  by  the  Act  of  July 
20,  1882,  ch.  312,  $  3,  set  forth  irifra,  division  IV,  Officers  of  Particular  Districts,  in 
this  title,  under  the  name  of  the  state,  section.  1  of  the  same  Act,  now  merged  in 
Judicial  Code,  S  81,  in  title  Judiciary,  dividing  Iowa  into  two  judicial  districts. 

Sec.  779.  [Uarshars  tenn.]  Marshals  shall  be  appointed  for  a  term  of 
four  years.    [B,  8.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  87. 

Marshals  to  continue  in  office  until  removed  or  their  successors  are  appointed,  see 
Act  of  June  24,  1898,  ch.  495,  §  1,  supra,  p.  625. 

Vacancy  in  office  of  marshal,  how  filled,  see  Act  of  June  24,  1898,  ch.  495,  S  2,  supra, 
p.  625. 

Notice     of    remoyal.— When    an    ap-  (1841)   2  McLean  609,  18  Fed.  Cas.  No. 

pointee  has  received  a  commission  from  10,626. 

the  President,  taken  the  oath  of  office,  But  in  Bowerbank  v.  Morris^  (1801) 
and  given  the  requisite  bond,  the  former  Wall.  C.  C.  119,  3  Fed.  Cas.  No.  1,726,  it 
incumbent  is  superseded,  and  his  removal  was  held  that  the  old  marshal  is  not  re- 
is  complete.  Notice  is  not  necessary  to  moved  by  the  appointment  of  a  new  one 
effect  such  removal.  U.  S.  v.  Arkansas  until  he  receives  notice  of  such  appoint- 
State  Bank,  (1846)  Hempst.  460,  24  Fed.  ment;  and  all  acts  done  by  him  before 
Cas.    No.    14,515;    Overton    v,    Gorham,  such  notice  are  good. 

Sec.  780.  [Deputy  marshalfl.]  Every  marshal  may  appoint  one  or  more 
deputies,  who  shall  be  removable  from  office  by  the  judge  of  the  district 
court,  or  by  the  circuit  court  for  the  district,  at  the  pleasure  of  either. 
[B.  S.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  87. 

The  '"  Circuit  Court "  mentioned  in  this  section  is  abolished  by  Judicial  Code,  §  289, 
in  title  Judiciabt. 

For  provisions  as  to  deputy  marshals  in  particular  districts,  see  infra,  division  IV, 
Officers  of  Particular  Districts,  in  this  title,  under. the  name  of  the  state. 

As  to  employment  of  office  deputies  and  clerical  assistants,  see  Act  of  May  28,  1896, 
ch.  252,  S  10,  as  amended  by  Act  of  Feb.  19,  1909,  ch.  161,  infra,  p.  740. 

As  to  employment  of  Aeld  deputies,  see  the  next  following  text  paragraph. 

••Deputy"  defined.— The  word  "deputy"  Gorgas,   (1879)    10  Ben.  460,  8  Fed.  Cas. 

clearly   means   a   "  deputy   marshal,"    an  No.  4,585. 

officer   known   to  the   law   as   such,   who  Commission  of  deputy. — "  Without  ex- 

equally  with  the  marshal  may  do  all  that  pressing  an  opinion  as  to   the  necessity 

is  to  be  done  under  a  process.   The  £.  VV.  of    isHuing    a    regular    commiHsion    to    a 
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deputy  marshal,"  etc.  Per  Mr.  Justice 
White  in  Wright  p.  U.  S.,  (1895)  158 
U.  S.  232,  15  S.  Ct.  959,  39  U.  S.  (L.  ed.) 
1080. 

Appointment  by  blank  form. — ^Where 
a  marshal  appoints  a  special  deputy  for 
the  service  or  a  writ,  by  delivering  to 
him  a  blank  form  for  such  appoinlsnent 
duly  signed,  the  mere  omission  of  the 
name  ot  the  deputy  cannot  destroy  the 
deputation,  but  any  one  whose  name  is 
inserted  by  the  person  to  whom  the 
blank  is  delivered  may  serve  the  writ. 
Jewett  V.  Garrett,  (1891)  47  Fed.  625. 

SeixQie  of  papers. — ^A  marshal  in  exe- 
cuting a  warrant  for  the  seizure  of  papers 
should  not  employ  as  deputies  those  very 
officers  who  by  statute  are  to  examine  the 
papers  after  thej  are  seized  and  returned. 
In  re  Jordan,  (1873)  19  Int.  Rev.  Rec.  20, 
13  Fed.  Cas.  No.  7,512. 

"The  keeper  of  a  state  jail  is  neither 
in  fact  nor  in  law  the  deputy  of  the  mar- 
shal. .  .  .  When  a  prisoner  is  regularlv 
committed  to  a  state  jail  by  the  marshal, 
he  is  no  longer  in  the  custody  of  the  mar- 
shal, nor  controllable  by  him.''  Randolph 
V.  Donaldson,  (1815)  9  Granch  76,  3  U.  S. 
(L.  ed.)  662. 

Employee  of  marshal. — ^''It  is  difficult 
to  see  how  a  deputy  marshal  can  be  called 
an  employee  of  the  government  at  all,  or 
that  he  is  more  or  other  than  an  employee 
ot  the  marshal."  Powell  v.  U.  S.,  (1894) 
60  Fed.  687. 

The  offices  of  Indian  agent  and  dep- 
uty marshal  are  not  incompatible,  and 
may  be  held  by  the  same  person.  (1892) 
20  Op.  Atty.-Gen.  494. 

Authority  of  marshal  to  appoint  bailiif . 
— "  In  my  opinion,  there  is  not  the  slight- 
est ground  to  doubt  that  the  marshal  does 
possess  tills  authority.  The  authority  to 
appoint  a  special  bailiff  to  execute  a  par- 
ticular process  is  recognized  by  all  the 
authorities  as  appertaining  to  the  sheriff. 
Wat.  Sher.  35;  Toml.  Law  IMct.  tit. 
BaUiff;  Hunt  v.  Burrel,  [1809]  5  Johns. 
(N.  Y.)  137;  Sergeant  of  Court  of  Appeals 
r.  George,  [1824]  5  Litt.  (Ky.)  199.  There 
are  several  Acts  of  Congress  which  ex- 
pressly recognize  this  authority  as  belong- 
ing to  the  marshal.  It  has  been  exercised 
by  the  marshal  of  this  district  without 
question,  as  far  as  I  know,  since  the  estab- 
Hshment  of  the  court;  and  such,  I  under- 
stand, is  the  common  practice  throughout 


the  United  States.  Conk.  Pr.  338.  But 
what  is  entirely  conclusive  of  the  question, 
section  7  of  the  Act  of  Congress  approved 
July  29,  1861  (12  Stat.  282),  [now  R.  S. 
see.  788,  infra,  p.  768]  provides,  'that 
the  marshals  of  the  several  districts  of  the 
United  States  .  .  .  shall  have  the  same 
powers,  in  executing  the  laws  of  the  United 
States,  as  sheriffs  ...  in  the  several 
states  have  by  law  in  executing  the  laws 
of  the  respeotive  states';  and  the  laws 
of  this  state  expressly  provide,  that  'a 
sheriff  may,  by  writing,  empower  any 
person  to  execute  an  original  or  mesne 
process.'  2  Rev.  St.  340."  U.  S.  v,  JaUer, 
(1867)  2  Abb.  265,  26  Fed.  Caa.  No. 
15,463  in  the  Kentucky  district. 

'*  When  the  bailiff  is  appointed  and  en- 
gaged in  the  performance  of  the  act  au- 
thorized he  is  the  deputy  of  the  marshal; 
not  the  general  deputy,  it  is  true,  but  the 
special  deputy."  In  re  Crittenden,  ( 1878) 
2  Flipp.  212,  B  Fed.  Cas.  No.  3,393  (at  p. 

818). 

Deputy  as  guard  for  judge.-^The  atttor- 
ney-general  may  by  letter  authorize  the 
marshal  to  appoint  deputy  marshals  to  at- 
tend upon  and  guard  a  federal  justice 
while  in  court  and  while  traveling  through 
his  circuit,  whenever  there  is  reasonable 
apprehension  that  the  person  or  life  of  the 
justice  is  threatened.  In  re  Neaglc, 
(1890)  135  U.  S.  1,  10  S.  Ct.  668,  34 
U.  S.  (L.  ed.)  55,  agUrming  (1889)  39 
Fed.   833. 

Sub-deputies. — ^A  deputy  marshal  has 
no  power  to  appoint  assistants  or  "  sub- 
deputies."  Schloss  V.  Hewlett,  (1886)  81 
Ala.  266,  1  So.  263. 

Deputies  prior  to  1896.— Prior  to  tha 
Act  of  May  28,  1896,  ch.  252,  deputy  mar- 
shals were  all  on  the  same  footing,  and 
held  their  positions  at  the  pleasure  of  the 
marshal,  unless  removed  by  the  District 
Court.  Priddie  v.  Thompson,  (1897)  82 
Fed.  186.  See  Dudley  t?.  James,  (C.  C. 
Ky.  1897)  83  Fed.  345;  Flemming  P. 
^Stahl,  (W.  D.  Ark.  1897)  83  Fed.  940. 

"  The  deputy  is  an  officer  of  the  court, 
and  is  subject  to  its  power  as  such."  Bar- 
ley r.  Yates,  (1844)  3  McLean  465,  2  Fed. 
Cas.  No.  726.  And  "  a  deputy  marshal  is 
subject  to  the  same  summary  remedy  in 
respect  to  moneys  held  by  him  officially 
that  the  marshal  is  himself."  The 
Laurens,  (1849)  1  Abb.  Adm.  508,  14  Fed. 
Cas.  No.  8,122. 


Sec.  11.  [Marshal's  appointments  of  field  deputies  —  fees,  expenses, 
additional  allowance  —  report  of  appointment  —  cancellation  by  Attor- 
ney-General.] That  at  any  time  when,  in  the  opinion  of  the  marshal  of  any 
district,  the  public  interest  will  thereby  be  promoted,  he  may  appoint  one  or 
more  deputy  marshals  for  such  district,  who  shall  be  known  as  field  deputies, 
and,  who,  unless  sooner  removed  by  the  district  court  as  now  provided  by 
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law,  shall  hold  office  during  the  pleasure  of  the  marshal,  except  as  herein- 
after provided,  and  who  shall  each,  as  his  compensation,  receive  the  gross 
fees,  including  mileage,  as  provided  by  law,  earned  by  him,  not  to  exceed  one 
thousand  five  hundred  dollars  per  fiscal  year,  or  at  that  rate  for  any  part 
of  a  fiscal  year;  and  in  addition  shall  be  allowed  his  actual  necessary 
expenses,  not  exceeding  two  dollars  a  day,  while  endeavoring  to  arrest,  under 
process,  a  person  charged  with  or  convicted  of  crime:  Provided,  That  a 
field  deputy  may  elect  to  receive  actual  expenses  on  any  trip  in  lieu  of 
mileage:  Provided  further,  That  in  special  cases,  where  in  his  judgment 
justice  requires,  the  Attorney-General  may  make  an  additional  allowance, 
not,  however,  in  any  case  to  make  the  aggregate  annual  compensation  of 
any  field  deputy  in  excess  of  two  thousand  five  hundred  dollars  nor  more 
than  the  gross  fees  earned  by  such  field  deputy.  The  marshal,  immediately 
after  making  any  appointment  or  appointments  under  this  section,  shall 
report  the  same  to  the  Attorney-General,  stating  the  facts  as  distinguished 
from  conclusions  constituting  the  reason  for  such  appointment,  and  the 
Attorney-General  may  at  any  time  cancel  any  such  appointment  as  the 
public  interest  may  require.  [29  Stat.  L.  182,  as  amended  by  36  Stat.  L. 
1355.] 

The  foregoing  section  11  of  the  L^slative,  Executive,  and  Judicial  Appropriation 
Act  of  May  28,  1896,  ch.  262,  29  Stat.  L.  182,  was  "  amended  to  read  as  "  above  given  by 
Act  of  March  4,  1911,  ch.  269,  36  Stat.  L.  1355,  which  provided:  "This  Act  to  take 
effect  from  and  after  July  first,  nineteen  hundred  and  eleven."  The  amendment  con- 
sisted in  providing  gross  fees  as  compensation  instead  of  three-fourths  thereof,  and  in 
the  omission  of  a  provision  for  double  fees,  etc.,  to  field  deputies  in  certain  states  for  the 
fiscal  year  1897.  Synopsis  of  and  cross-reference  to  the  other  sections  of  said  Act  of 
Ma^  28,  1896,  ch.  252,  are  given  in  the  note  to  section  8  thereof,  supra,  p.  622. 

Special  provision  for  the  appointment,  powers,  etc.,  of  a  field  depuW  m  the  district 
of  Maine  is  made  in  Act  of  Sept.  8,  1916,  ch.  475,  %  2,  39  Stat.  £.  850,  given  in 
(1918  Fed.  Stat.  Ann.  title  Judiciary)  Fed.  Stat.  Ann.  Pamph.  Supp.  No.  8  for 
October,  1916,  title  Judiciaby,  p.  134. 

As  to  the  appointment  and  removal  of  deputy  marshals,  see  the  preceding  R.  S. 
sec.  780. 

As  to  appointment  of  office  deputies,  see  section  10  of  the  Act  of  May  28,  1896,  ch. 
262,  infra,  p.  740. 

Appointment  of  a  field  deputy  does  not 
disable  the  marshal  from  employing 
another  person  to  perform  services  for 
him,  who  is  entitled  to  recover  therefor 
from  the  mar^al.  Murray  v.  Pfeiffer, 
(1904)  70  N.  J.  L.  768,  59  Atl.  147. 

Tenure  of  office  and  removal. —  Prior  to 
this  Act  deputy  marshals  were  all  on  the 
same  footing  and  held  their  positions  at 
the  pleasure  of  the  marshal,  unless  removed 
by  the  District  Court.  Two  distinct  classes 
of  deputies  were  created  therein,  field  dep- 
uties and  office  deputies,  differing  in  man- 
ner of  appointment  and  tenure  of  office. 
Field  deputies  are  appointed  by  the  mar- 
shal, who  has  absolute  power  to  appoint 
whomsoever  he  desires  to  this  office,  with- 
out regard  to  the  rules  of  the  civil  service, 
removing  them  at  his  pleasure  and  paying 


them  by  the  fees  they  earn.  Priddie  i^. 
Thompson,   (1897)   82  Fed.  186. 

This  Act  wrought  no  change  in  the  rela- 
tion which  a  deputy  bore  to  the  marshal 
who  appointed  him,  nor  in  the  power  of 
the  marshal  to  remove  him.  Under  the 
earlier  acts  the  tenure  of  office  of  a  deputy 
marshal  was  only  co-extensive  with  that 
of  the  marshal,  his  principal,  and  expired 
when  the  term  of  the  marshal  expired  un- 
less continued  or  enlarged  by  a  special 
provision  of  law.  Taylor  r.  Kercheval, 
(1897)   82  Fed.  497. 

Fees  as  witness. — A  deputy  marshal  is 
an  officer  of  the  court,  but  unless  he  be 
actually  engaged  in  waiting  upon  the 
court  he  is  entitled  to  per  diem  and  mile- 
age if  he  be  summoned  as  a  witness  for  the 
government.  Em  p.  Burdell,  (1887)  32 
Fed.  681. 


Sec.  782.  [Oath  of  marshals  and  deputy  marshals.]    Every  marshal  and 
deputy  marshal  shall,  before  he  enters  upon  the  duties  of  his  appointment, 
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take,  before  the  district  judge  of  the  district,  an  oath  or  affirmation  in  the 
following  form:  **  I,  A.  B.,  do  solemnly  swear  (or  affirm)  that  I  will  faith- 
fully execute  all  lawful  precepts  directed  to  the  marshal  of  the  district  of 

,  under  the  authority  of  the  United  States,  and  true  returns 

make,  and  in  all  things  well  and  truly,  and  without  malice  or  partiality,  per- 
form the  duties  of  the  office  of  marshal  (or  marshal's  deputy,  as  the  case 

may  be)  of  the  district  x)f ,  during  my  continuance  in  said  office, 

and  take  only  my  lawful  fees.  So  help  me  God. ' '  The  words  *  *  so  help  me 
Qod  "  shall  be  omitted  in  all  cases  where  an  affirmation  is  admitted  instead 
of  an  oath :  Provided,  That  when  any  person  who  is  appointed  deputy  mar- 
shal resides  and  is  more  than  twenty  miles  from  the  place  where  the  district 
judge  resides  and  is,  the  said  oath  of  office  may  be  taken  by  him  before  any 
judge  or  justice  of  any  State  court  within  the  same  district,  or  before  any 
justice  of  the  peace  having  authority  therein,  or  before  any  notary  public 
duly  appointed  in  such  State,  or  before  any  commissioner  of  a  circuit  court 
for  such  district,  and  shall,  when  certified  by  such  officer  to  the  said  district 
judge,  be  as  effectual  as  if  taken  before  such  district  judge.    [B,  8.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  76,  87;  Act  of  Feb.  28,  1799,  ch.  19,  1  Stat. 
L.  625;  Act  of  Sept.  16,  1850,  ch.  52,  9  Stat.  L.  468. 

The  proviso  in  the  above  section  782  may  be  regarded  as  superseded  by  the  foUowing 
paragraph  in  the  text  except  as  to  the  requirement  of  certification  to  the  district  judge. 

"  Commissioner  of  a  circuit  court "  mentioned  in  the  proviso  is  an  office  abolished 
by  section  19  of  the  Act  of  May  28,  1896,  ch.  252,  infra,  p.  631,  providing  for  the 
appointment  of  United  States  commissioners  with  the  powers  of  commissioners  of  the 
Circuit  Courts. 


Deputy  serving  without  oath. —  ''His 
appointment  and  service  made  him  a  de 
facto  officer,  even  if  the  clerk  who  ad- 
ministered the  oath  was  not  empow^ered 
to  do  so."  Wright  v.  U.  S.,  (1895)  158 
U.  S.  232,  15  S.  Ct.  819,  39  U.  S.  (L.  ed.) 
963.  Clerks  mav  now  administer  oaths. 
See  the  next  following  paragraph  in  the 
text. 

Presumed  that  oath  has  been  taken. — 
The  production  of  a  deputy  marshal's  com- 
mission and  proof  that  he  was  in  the 
performance  of  the  duties  of  his  office 
raises  a  presumption  that  he  has  taken  all 
the  prerequisite  oaths  required  by  statute; 
and  a  jury  is  authorized  so  to  find  in  the 
absence  of  proof  to  the  contrary.  Proof 
that  such  oath  had  not  been  deposited 
with  the  clerk  of  the  District  Court  will 
not  negative  such  presumption,  since  it 
might  lawfully  have  been  deposited  else- 
where. U.  S.  V.  Hudson,  (1874)  1  Hask. 
527,  26  Fed.  Cas.  No.  15,412;  U.  S.  v, 
Harris,  (1872)  26  Fed.  Cas.  No.  15,313. 

A  special  deputy  appointed  and  desig- 
nated by  the  marshal  to  serve  some  sub- 
poenas, the  appointment  being  authorized 
in  the  particular  state  by  construction 
and  application  of  R.  S.  sec.  788,  infra, 
p.  768,  need  not  take  ah  oath  in  order  to 
justify  the  marshal  in  charging  for  fees 
earned  by  such  deputy,  if  the  state  statute 


requires  no  oath  from  sheriffs'  deputies. 
Puleston  V.  U.  S.,  (W.  D.  Fla.  1898)  85 
Fed.  570. 

Marshal's  right  to  qualify. — ^A  district 
judge  performs  a  ministerial  duty  and 
not  a  judicial  function  in  administering 
the  oath  of  office  to  a  marshal,  and  must, 
under  this  section  and  R.  S.  sec.  783^ 
infra,  p.  640,  administer  the  oath  when  a 
marshal  appears  before  him  with  a  com- 
mission of  the  President  of  the  United 
States  under  the  great  seal  of  the  United 
States,  and  cannot  attempt  to  decide  the 
grave  question  of  constitutional  construc- 
tion of  the  President's  right  to  appoint, 
by  qualifying  or  refusing  to  qualify  the 
President's  appointee.  .  In  re  Yancey, 
(1886)   28  Fed.  445. 

Special  oath. — Where  a  deputy  marshal, 
having  taken  oath  as  such,  acted  as  bailiff 
of  a  jury  without  having  taken  the  special 
oath  of  the  officer  in  charge  of  a  jury, 
and  where  it  was  not  shown  that  the  jury 
were  exposed  to  any  undue  influence  or 
that  the  rights  of  the  defendants  were  in 
any  way  prejudiced,  the  verdict  wiU  not 
be  set  aside  because  no  such  special  oath 
w^as  administered  to  the  deputy  marshal. 
U.  S.  V.  Ball,  (1896)  163  U.  S.  662,  16 
S.  Ct.  1192,  41  U.  S.  (L.  ed.)  300. 


[Officers  who  may  administer  such  oath.]  •  •  •  That  the  oath  or 
oaths  required  to  be  taken  by  marshals  and  deputy  marshals  before  entering 
upon  the  duties  of  their  respective  offices  may  be  administered  by  any 
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officer  of  the  United  States  or  of  any  State  authorized  by  law  to  admin- 
ister oaths.     [29  Stat.  L,  481.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  Dec.  22,  1896,  ch.  3. 
Officers  authorized  to  administer  oaths,  see  the  concluding  sentence  in  the  next 
following  section  19  in  the  text. 


Sec.  19.  [Circuit  court  commissioners  abolished  —  United  States  com- 
missioners appointed  —  powers  and  duties  —  officers  authorized  to  admin- 
ister oaths.]  That  the  terms  of  office  of  all  commissioners  of  the  circuit 
courts  heretofore  appointed  shall  expire  on  the  thirtieth  day  of  June,  eigh- 
teen hundred  and  ninety-seven;  and  such  office  shall  on  that  day  cease  to 
exist,  and  said  commissioners  shall  then  deposit  all  the  records  and  other 
official  papers  appertaining  to  their  offices  in  the  office  of  the  clerk  of  the 
circuit  court  by  which  they  were  appointed.  All  proceedings  pending, 
returnable,  unexecuted,  or  unfinished  at  said  date  before  any  such  commis- 
sioner shall  be  continued  and  disposed  of  according  to  law  by  such  com- 
missioner appointed  as  herein  provided,  as  may  be  designated  by  the 
district  court  for  that  purpose.  It  shall  be  the  duty  of  the  district  court  of 
each  judicial  district  to  appoint  such  number  of  persons,  to  be  known  as 
United  States  commissioners,  at  such  places  in  the  district  as  may  be 
designated  by  the  district  court,  which  United  States  commissioners  shall 
have  the  same  powers  and  perform  the  same  duties  as  are  now  imposed  upon 
commissioners  of  the  circuit  courts.  The  appointment  of  such  United 
States  commissioners  shall  be  entered  of  record  in  the  district  courts,  and 
notice  thereof  at  once  given  by  the  clerk  to  the  Attomey-Gteneral.  That 
such  United  States  commissioners  shall  hold  their  offices,  respectively,  for  the 
term  of  four  years,  but  they  shall  be  at  any  time  subject  to  removal  by 
the  district  court;  and  no  person  shall  at  any  time  be  a  clerk  or  deputy 
clerk  of  a  United  States  court  and  a  United  States  commissioner  without 
the  approval  of  the  Attomey-Cteneral :  Provided,  That  all  acts  and  parts 
of  acts  applicable  to  commissioners  of  the  circuit  courts,  except  as  to 
appointment  and  fees,  shall  be  applicable  to  United  States  commissioners 
appointed  under  this  Act.  Warrants  of  arrest  for  violations  of  internal- 
revenue  laws  may  be  issued  by  United  States  commissioners  upon  the 
sworn  complaint  of  a  United  States  district  attorney,  assistant  United 
States  district  attorney,  collector  or  deputy  collector  of  internal  revenue, 
or  revenue  agent  or  private  citizen,  but  no  such  warrant  of  arrest  shall  be 
issued  upon  the  sworn  complaint  of  a  private  citizen  unless  first  approved 
in  writing  by  a  United  States  district  attorney.  That  United  States  com- 
missioners and  all  clerks  and  all  deputy  clerks  of  United  States  courts  are 
hereby  authorized  to  administer  oaths.  [29  Stat.  L.  184,  as  amended  iy 
31  Stat.  L.  956.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  28, 
1896,  ch.  252,  known  as  the  "  United  States  Commissioners  Act/*  a  synopsis  of  and 
cross-reference  to  all  the  other  sections  of  which  Act  is  given  in  the  note  to  section  8 
thereof,  supra,  p.  622. 

The  proviso  in  the  text  section  was  amended  to  read  as  above  given  by  the  Act  of 
March  2,  1901,  ch.  814,  31  Stat.  L.  956,  the  amendment  consisting  only  in  the  addition 
of  the  words  "  and  all  deputy  clerks  "  in  the  last  sentence. 

The  sentence  in  the  proviso  to  the  above  section  as  to  warrants  of  arrest  for 
violations  of  internal  revenue  laws  is  repeated  in  Iktebnal  Bjevenue,  ante,  p.  330. 
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The  concluding  sentence  of  the  proviso,  giving  authority  to  administer  oaths,  is 
repeated,  infra,  p.  774,  and  there  annotated.  See  also  as  to  the  power  of  United  States 
Commissioners  \o  administer  oaths  and  take  acknowledgments,  R.  S.  sec.  1778, 
infra,  T^.  772. 

R.  S.  sec.  627,  superseded  by  the  provisions  in  the  above  text  section,  and  expressly 
repealed  by  Judicial  Code,  section  297,  in  title  Judiciabt,  read  as  follows: 

"  Sec.  627.  Each  circuit  court  may  appoint,  in  different  parts  of  the  district  for 
which  it  is  held,  so  many  discreet  persons  as  it  may  deem  necessary,  who  shall  be 
called  '  commissioners  of  the  circuit  courts,'  and  shall  exercise  the  powers  which  are  or 
may  be  expressly  conferred  by  law  upon  commissioners  of  circuit  courts." 

Act  of  March  2,  1793,  ch.  22,  1  Stat.  L.  834;  Act  of  Feb.  20,  1812,  ch.  25,  2  Stat.  L. 
679;  Act  of  March  1,  1817,  ch.  30,  3  Stat.  L.  360. 

See  below  in  this  note  for  cases  decided  under  that  section. 

Certain  officers  and  employees  are  made  ineligible  to  appointment  as  commissioners 
by  the  next  following  text  section  20. 

Power  of  United  States  commissioners  to  hold  to  security  for  the  peace  and  good 
behavior  is  given  by  Judicial  Code,  section  270,  in  title  Judiciaby. 

Section  24  of  the  Act  of  May  28,  1896,  ch.  252,  given  infra,  p.  721,  provides  that  noth- 
ing in  section  19  (the  above  text  section)  shall  apply  to  the  territory  of  Alaska.  As 
to  the  appointment,  removal,  powers  and  duties,  of  commissioners  in  Alaska  see 
sections  6,  11,  12  and  13  of  the  Act  of  June  6,  1900,  ch.  786,  set  forth  in  Alaska, 
vol.  1,  pp.  264,  269-270. 

Commissioners  are  required  to  keep  a  record  book  of  all  proceedings  before  them 
in  criminal  cases  by  section  21  of  the  Act  of  May  28,  1896,  ch.  252,  infra,  p.  743. 

Provisions  for  commissioners  under  laws  for  enforcement  of  civil  rights  are  made  in 
R.  S.  sec6.  1983,  1984,  in  title  Civil  Rights,  vol.  2,  p.  134;  for  appointment  of  com- 
missioners with  "  like  power  and  duties  as  are  exercised  and  performed  bv  commis- 
sioners of  the  circuit  courts  of  the  United  States  *'  by  section  34  of  the  Act  of  April  12, 
1900,  ch.  191,  in  title  Pobto  Rico;  for  a  commissioner  in  the  Yellowstone  National 
Park  by  sections  5,  7-9  of  the  Act  of  May  7,  1894,  ch.  72,  28  Stat.  L.  73,  nven  in  title 
Public  Pabks;  for  commissioners  with  power  and  jurisdiction  in  the  Hot  Springs 
Mountain  Reservation  by  section  6  et  aeq.  (as  amended)  of  the  Act  of  April  20,  1904, 
ch.  1400,  given  in  title  Public  Pabkb;  for  a  commissioner  in  the  Glacier  National 
Park  by  section  6  et  seq,  of  the  Act  of  Aug.  22,  1914,  ch.  264,  in  Public  Pabks  ;  for  a 
commissioner  in  the  Mount  Rainier  National  Park  by  section  6  et  aeq,  of  the  Act  of 
June  30,  1916,  ch.  197  (1918  Supp.  Fed.  Stat.  Ann.  title  Public  Pabks)  Fed.  Stat. 
Ann.  Pamph.  Supp.  No.  8  for  October,  1916,  title  Public  Pabks,  p.  239;  and 
for  a  commissioner  in  the  Crater  Lake  National  Park  by  section  6  et  seq.  of  the 
Act  of  Aug.  21,  1916,  ch.  368  (1918  Supp.  Fed.  Stat.  Ann.  title  Public  Pabks) 
Fed.  Stat.  Ann.  Pamph.  Supp.  No.  8  for  October,  1916,  title  PtiBLic  Pabks,  p.  247. 


Reasons  for  appointment. — ^^  It  is  plain 
that  commissioners  are  but  officers  of  the 
court,  to  whom  are  committed  some  of  the 
duties  which  must  otherwise  be  performed 
by  the  court  itself,  or  the  judge  thereof. 
The  exigencies  of  the  public  service  de- 
mand that  speedy  inquiry  shall  be  made 
into  all  criminal  charges,  in  order  that 
offenders  may  be  brought  to  justice;  and 
as  from  the  press  of  business,  or  remote- 
ness from  the  place  where  the  crime  may 
be  committed,  or  other  cause,  the  court 
caAnot  always  or  ordinarily  perform  that 
service,  commissioners  are  appointed  to 
facilitate  the  business.  In  all  that  they 
do  they  are  not  separate  and  independent 
tribunals,  but  the  arms  of  the  court  to 
execute  the  preliminary  work  of  securing 
the  presence  of  offenders  at  the  time  ap- 
pointed for  arraignment  and  trial."  U. 
S.  V,  Berry,  (1880)  4  Fed.  780,  approved 
and  followed,  In  re  Grin,  (1901)  112  Fed. 
794. 

General  powers  and  duties. —  The  office 
of  commissioner  was  created  by  the  Act 
of  Feb.  20,  1812,  noted  above,  and  his  du- 
ties were  at  first  limited  to  taking  acknowl- 
edgments of  bail  and  affidavits.  By  several 
subsequent  Acts  his  powers  were  greatly 


enlarged,  and  imder  R.  S.  sec.  1014  (see 
Cbimhtal  Law,  vol.  2,  p.  654)  he  was 
made  examining  and  committing  magis- 
trate in  criminal  offenses  against  the 
laws  of  the  United  States  in  his  district, 
with  undivided  responsibility  and  not 
subject  to  any  other's  control.  U.  S.  t. 
Schumann,  (1866)  2  Abb.  523,  27  Fed. 
Cas.  No.  16,235. 

The  powers  of  the  commissioners  are 
stricti  juris,  and  there  is  no  Act  of  Con- 
gress which  confers  on  either  commission- 
ers of  the  Circuit  Court  or  United  States 
commissioners  the  power  to  punish  for 
contempt.  They  are  not  and  <£>  not  hold 
United  States  courts.  A  commissioner  is 
a  part  of  the  court  appointing  him,  and 
in  all  proper  ways  will  be  protected  in 
exercising  his  powers  as  an  officer  to  aid 
the  court  in  administering  justice.  He  is 
an  arm  of  the  court,  a  ministerial  officer, 
but  exercising  some  judicial  functions.  He 
is  required  to  keep  a  record  of  proceed- 
ings before  him,  but  this  does  not  create 
him  a  court  of  record.  Ex  p.  Perkins, 
(1887)  29  Fed.  905;  In  re  Perkins,  (1900) 
100  Fed.  954.  See  also  cases  cited  infra, 
this  note  under  the  last  heading. 
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United  States  oommissionerB,  as  com- 
mitting officers,  sustain  toward  courta  of 
the  United  States  the  same  relation  that 
justices  of  the  peace  in  the  several  states 
sustain  toward  the  state  courts  of  gen- 
eral jurisdiction.  Nixon  v.  U.  S.,  (1807) 
82  Fed.  23. 

"  While  in  proceedings  before  the  com- 
missioner, which  are  preliminary  to  or  in 
aid  of  proceedings  liefore  the  court,  he 
may  be  said  to  act  under  the  court's  au- 
thority, as  when  he  causes  the  arrest  of 
alleged  offenders,  and  imprisons  or  bails 
them  for  trial  under  R.  S.  sec.  1014 
(Cbiminal  Law,  vol.  2,  p.  654),  there  are 
other  things,  which  the  statutes  elstwhere 
authorize  or  require  him  to  do,  wherein  no 
proceedings  before  the  court  are  contem- 

Elaited.  No  reason  appears  for  saying  that 
e  acts  by  the  court's  authority  in  per- 
forming such  functions.  His  authority  to 
perform  them  comes  from  the  statutes,  in- 
dependently of  the  court  which  appointed 
him."  Per  Dodge,  J.,  in  In  re  Cnin  K. 
Shue,   (D.  C.  Mass.  1012)    109  Fed.  282. 

"The  commiesioner  is  in  fad  an  ad- 
junct of  the  court,  possessing  independent, 
though  subordinate,  judicial  powers  of  his 
own.^*  Grin  v.  Shine,  (1902)  187  U.  S. 
181,  23  S.  Ct.  08,  47  U.  S.  (L.  ed.)   130. 

"  United  States  Commiseionera  are 
neither  judges  nor  courts,  nor  do  they  hold 
courts,  although  sometimes  they  act,  so 
far  as  jurisdiction  and  power  is  conferred 
upon  them,  in  a  quasi  judicial  capacity. 
Todd  I?.  U.  S.  [1806]  168  U.  S.  [278],  282, 
16  S.  Ct.  880,  30  U.  S.  (L.  ed.)  082;  Ex 
p.  Hennen,  [1830]  13  Pet.  230,  10  U.  S. 
(L.  ed.)  138;  U.  S.  v.  Allred,  [1806]  165 
U.  S.  601,  16  S.  Ct  231,  30  U.  S.  (L.  ed.) 
273;  U.  S.  17.  Clark,  [1813]  1  Gall.  407, 
25  Fed.  Cas.  No.  14,804;  In  re  Perkins, 
[E.  D.  N.  C.  1000]  100  Fed.  060;  United 
State  V.  Beavers,  [S.  D.  N.  Y.  1903]  125 
Fed.  778.  When  exercising  their  powers, 
they  do  not  sit  as  courts;  nor  do  they 
possess  the  power  of  courts,  except  in  so 
far  as  the  acts  of  Congress  conferring  cer- 
tain authority  and  imposing  certain  duties 
upon  them  specially  mention  certain 
powers.  They  may  do  what  they  are  au- 
thorised to  do,  but  no  more.  Same  cases." 
Per  Ray,  J.,  in  U.  S.  t?.  Tom  Wah,  (N.  D. 
NT.  Y.  1008)  160  Fed.  207,  affirmed  (C.  0. 
A.  2d  Cir.  1008)  163  Fed.  1008,  00  C.  C. 
A.  178.  To  the  same  effect  see  U.  S.  r. 
Jones,   (N.  D.  N.  Y.  1016)  230  Fed.  262. 

In  civil  cases, —  Commissioners  are  no- 
where authorized  to  hear,  determine,  and 
render  judgment  in  civil  cases,  other  than 
those  specially  mentioned  in  the  federal 
statutes.  Myers  r.  Swineford,  (1888)  1 
Alaska  10. 

Seals.— In  Starr  t\  U.  S.,  (1804)  163 
U.  S.  614,  14  S.  Ct.  010,  38  U.  S.  (L.  ed.) 
841,  it  was  held  that  a  commissioner,  like 
a  justice  of  the  peace,  is  not  obliged  to 
have  a  seal,  and  his  warrants  may  be 
under  his  hand  alone.    But  it  is  now  other- 


wise by  the  Act  of  June  28,  1006,  ch.  3673, 
infra,  p.  774. 

Authority  to  administer  oaths. —  See 
the  concluding  paragraph  of  the  text  sec- 
tion 10  repeated  in/ra,  p.  774,  and  notes 
thereto,  and  R.  S.  sec.  1778,  infra,  p.  772, 
and  notes  thereto. 

RemovaL^- "  Congress  has  by  law  lim- 
ited the  tenure  of  certain  officers  to  the 
term  of  four  years,  but  expressly  providing 
that  the  officers  shall,  within  that  term, 
be  removable  at  pleasure;  which,  of 
course,  is  without  requiring  any  cause  for 
such  removal."  Per  Mr.  Justice  Thomp- 
son in  Ea  p.  Hennen,  (1830)  13  Pet.  230, 
10  U.  S.  (L.  ed.)   138. 

Decisions  under  R.  S.  sec.  627. —  The 
following  cases  arose  under  R.  S.  sec.  627 
and  are  here  ^iven  as  an  aid  in  the  con- 
struction of  like  provisions  in  the  text. 
R.  S.  sec.  627  is  set  out  above  in  this 
note. 

Constitutionality, — This  section  was 
held  to  be  constitutional  in  Rice  o.  Ames, 
(1001)  180  U.  S.  371,  21  S.  a.  406,  45 
U.  S.  (L.  ed.)  577. 

"  Commissioners  are  purely  statutory 
officers  and  anv  warrant  for  their  appoint- 
ment must  be  found  in  some  United  States 
statute."  U.  S.  Court,  etc.,  (1880)  10 
Op.  Atty.-C^.  443. 

General  power  of  a/ppdntment. —  It  was 
held  in  U.  S.  Court,  etc.,  (1880)  10  Op. 
Atty.-Gen.  443,  444,  Dec.  6,  1800,  that 
"there  is  no  statute  conferring  upon 
the  United  States  courts  gener^ly  the 
power  to  appoint  commissioners." 

Appointment  by  District  Court, —  "When 
Congress  confers  upon  a  District  Court 
the  jurisdiction  to  try  and  determine  the 
same  causes  which  a  Circuit  Court  has 
authority  to  hear,  the  power  is  impliedly 
given  to  that  District  Court  to  appoint 
commissioners.  Power  to  Appoint  Com- 
missioners, (1860)  0  Op.  Atty.-Gen.  268. 
It  does  not  follow  that  a  commissioner 
who  was  appointed  by  a  District  Court 
with  Circuit  Court  powers,  and,  after  the 
establishment  of  a  Circuit  Court,  contin- 
ued to  be  such,  by  the  approval  of  the 
court,  was  not  a  commissioner  thereof,  be- 
cause primarily  appoints  by  the  District 
Court.  Even  if  such  commissioner  were 
not  expressly  reappointed,  if  continued  by 
the  Circuit  Court,  he  was,  in  any  view, 
a  de  facto  officer  in  the  discharge  of  his 
duties.  Starr  t?.  U.  S.,  (1807)  164  U.  S. 
627,  17  S.  Ct.  223,  41  U.  S.  (L.  ed.)  677. 
A  recital  in  a  warrant  that  W.  was  ap- 
j)ointed  as  a  commissioner  by  a  District 
Court  is  immaterial,  where  the  District 
Court  had  Circuit  Court  powers  and  the 
appointment  was  made  before  the  creation 
of  a  Circuit  Court  for  that  district.  Starr 
V,  U.  S.,  (1807)  164  U.  S.  627,  17  S.  Ct 
223,  41  U.  S.    (L.  ed.)   577. 

Illegal  appointment, —  The  appointment 
of  commissioners  by  a  court  not  em- 
powered to  appoint  commissioners  is  un- 
authorized and  illegal,  and  commissioners 
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Ao  appointed  are  not  entitled  to  eompenea- 
tlon  for  iiervicefl  rendered.  U.  S.  Court, 
etc..  (1889)    10  Op.  Atty.-Oen.  444. 

Signature, —  Where  a  commissioner 
sii^ned  a  warrant  as  "  Commissioner 
I'nited  vStates  Court"  of  a  certain  dis- 
trict, it  did  not  impl^  affirmatively  that 
he  was  not  a  commissioner  of  the  United 
StateM  Circuit  Court  nor  did  it  render  the 
warrant  inadmissible.  Starr  r.  U.  8., 
(1897)  164  V,  S.  627,  17  S.  Ct.  223, 
41  U.  S,  (U  ed.)  677. 

Timurt  of  office  and  removai, — The 
p<mer  of  appointment  of  commissioners  is 
wholly  with  the  court.  There  is  no  fixed 
tenure  of  this  otBce.  and  it  is  held  by  the 
will  of  the  anpiunting  power  and  the 
incumbent;  and  the  former  may  remove 
the  latter  at  pleasure;  but  in  the  exercise 
of  this  power  of  removal,  courts  should  ex- 
ercise a  sound  lejral  discretion,  giving  the 
(Uticer  a  full  opportunity  for  a  hearing  of 
the  charges  against  him  and  removinghim 
Uvt  caum\  In  rr  Circuit  Ct.  Com'ra. 
{\SH)  65  Fed.  314. 

**  While  the  appointing  court  has  the 
power  to  remove  commissioners  at  pleas- 
ure.  such  discretion  should  be  a  sound  and 
kgal  iuie«  and  such  power  should  never 
be  capriciously  or  arbitrarily  exercised." 
in  rr  Kave«,  (W,  D.  N.  C.  1$S7)  30  FVd. 
SI.  per  Dick.  J. 

Tke  jKHTTTt  AMtf  tfultet  of  rommissMMiert 
were  succinctlv  stated  as  follows  ia  V.  S. 
r.  AUred,  llS^>  155  T.  S.  591.  15  &.  Ct. 
231.  3S^  l\  ^  iL.  ed.l  273.  by  Mr.  Justiiw 
Brv>w»:  **  The  dutie«  of  th«$e  officers  nn 
pr^i^riKsd  by  law.  and  they  are.  im  gen- 
eral, to  issue  warrants  for  oifeasea  agaiast 
the  laited  State*;  to  cause  the  offeaden 
U>  be  arrv^ied  aad  imprisMMd.  or  bailed, 
f^w  tHal.  aad  to  order  the  retiK^ral  of 
otfeiHier»  to  other  distncta.  (Rev.  Siat- 
{  1014:  t  t0  h^^  to  seruritv  of  the  peace 
*»a  t\w  good  behavuw.  «$  727: »  t«»  carrr 
lato  etf^ihM  the  award  or  arbitrati*.««  ci 
decree  k^  aay  <\>a$tt]  of  aay  forebra  aa- 
tH«:  to  sit  as  iadjce  or  ar^i;rator  la  siKrh 
ditfirrvao«t$  as  bmt  anw  be:we«  the  cap> 
lair,*  aad  ^frew^  of  aay  vy«i««4$  MvOf  teg 
tK^  the  aatK>es  whN\j»  \atere«ts  are  <\^ 
al*.:^^l  to  hi*  <hsr^e;  aad  to  eaf.Hv^ 
v>Sf%it<*irY  by  iB&^ruA^aaMat  aa:i:  *t:v-h 
**^*^»  ar^::r*:xss.  vv  iev-re^  i*  o^e*?.:^ 
w.:^.  I  r^fS.  to  take  S*::  aai  a:^iAT«* 
la  v':\i:  ^:^^<e^  f  !M3.  to  ^-sriance 
p^v»r     vxvx  ,:^>     i?r.rr:i*.>&ed     f.w    c.^iWr- 

«'»c  av-s^'*  **  ■!f»*i:Tr-rfr'f^     ^  'T*^.     t."  :2>c:- 

rv*  -5  >?•>»  c,Ti  tx'  *\Y* -Tip  »ir--ii^5  :?*rcv- 

■^•.r-r^s.  %'   *tir*.  i   T  --  7r  ^^**^   ■•  *•?  TV  a   •^i  -nr 
■-•^•■T    :  h?"    rsf^iftt  ii#     1.*.^    -i^rt    o  OTTT  TT  ♦: 


masters  of  vessels  to  appear  before  him 
and  show  cause  why  process  should  not 
issue  against  such  vessel,  (S  4546;)  to 
issue  warrants  for  and  examine  persons 
charged  with  being  fugitives  from  jus- 
tice, (fil  5270  and  5271,)  and  to  Uke 
testimony  and  proofs  of  debt  in  bank- 
ruptcy proceedings,  (H  5003  and  5076). 
While  their  duties  are  thus  prescribed  by  • 
law,  and  while  thev  are,  to  a  certain  ex- 
tent, independent  in  their  statutory  and 
judicial  action,  there  is  no  law  provid- 
ing how  their  duties  shall  be  performed; 
and  so  far  as  relates  to  their  administra- 
tive action,  we  think  they  were  intended 
to  be  subject  to  the  orders  and  directions 
of  the  court  appointing  them." 

As  to  the  Revised  Statutes  sections 
cited  in  the  foregoing  quotatiim:  For 
R.  S.  sec  1014,  see  Obmvxal  Law,  vol. 
2.  p.  654;  for  R.  S.  flee  727,  see  Judidsl 
Code,  section  270  in  title  Jci>iciast  and 
note  thereto;  for  R.  &  sec  728.  see  Jo- 
dicial  Code,  section  271  in  title  JrucusT 
and  note  thereto;  for  R  S.  see.  ^45,  see 
tnfra,  p.  772;  for  R.  S.  see.  1042,  see  Fins, 

PftltALTHIS  AN1>  FOSFBTTBIS,  VoL  3.  p.  328: 

for  R  S.  sec.  1778,  see  infra^  p.  772;  for 
R.  &  sees.  1982-1985.  see  Civn.  Rights. 
voL  2.  pp.  133-135:  f or  R.  &  sec  3462. 
see  IxnmxAL  Rev  km  b.  oafc,  p.  323: 
R.  S.  see.  52S0  was  cxpresslv  repealed  bv 
the  Act  of  Maivh  4,  1915^  ch.  153.  f  17, 
38  Stat.  L.  1184,  in  title  ScaMKV;  for 
R.  S.  sec.  4546,  see  title  Skamec;  for 
R.  S.  sees.  5270  aad  5271,  see  Exnujmo', 
ToL  3,  pp.  265,  2S1 ;  R.  S.  aec  5003  sad 
5076  authorized  enmmissioaus  to  take 
trvideaee  or  examiaatioa  or  proof  oi  debts 
in  bankruptcv  proeeediags  aad  were  re- 
pealed bv  the' Act  of  Joae  7,  1S7S.  ch.  IM, 
2l>  5>tat/L.  99. 

A  similar  snmaurr  is  gfwa  ia  IT.  S.  r. 
Hobs  Hing.  iX.  D.  y.  Y.  1S92  *S  Fed. 
635.  63S.  note.  See  fail  hi.  ■  the  Gseral 
ladex  to  thi$  wvrk. 

Bail  may  be  takes  by  a  ««MiiniMMr 
vh«*re  bail  is  actl^:rijged  by  R.  S.  sec. 
li*15.  title  Bail  a3C9  RanKinzA^rcsSc  tcL 
1.  p.  4^\  Sec  the 
And  as  to  takiag  hail 
cxTit    eases*   see    R.    S. 


ax 


C*i:Uroc*a   r    *. 
4^7.  5  F<c.  Ca&.  X*. 
**  rx:'eii   ^catesi  <vi 

■rviir.x  ,<  >:»-.of  r 
rr:.":*   ei.'-cc    wi!*r»   «i3 

S^.a:*^  .  .  /r^jfT  ar«  a.'C 

t  'iic^  :<i3  ex^r»:j»  aucrsso:':   mLitj^ 
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8ko.  20.  [Certain  offlcers,  etc.,  not  to  be  commissioners  or  receivers.] 

That  no  marshal  or  deputy  marshal,  attorney  or  assistant  attorney  of  any 
district,  jury  commissioner,  clerk  of  marshal,  no  bailiff,  crier,  juror,  janitor 
of  any  Government  building,  nor  any  civil  or  military  employee  of  the 
Government,  except  as  in  this  Act  provided,  and  no  clerk  or  employee  of 
any  United  States  justice  or  judge  shall  have,  hold,  or  exercise  the  duties 
of  the  United  States  commissioner.  And  it  shall  not  be  lawful  to  appoint 
any  of  the  officers  named  in  this  section  receiver,  or  receivers  in  any  case 
or  cases  now  pending  or  that  may  be  hereafter  brought  in  the  courts  of  the 
United  States.    [29  Stat,  L,  184.] 

This  is  section  20  of  the  Act  from  which  the  last  preceding  text  section  19  was  taken. 
See  the  note  to  that  section. 

E.  S.  sec.  628  provided  as  foUows:  ''No  marshal,  or  deputy  marshal,  of  any  of 
the  courts  of  the  United  States  shall  hold  or  exercise  the  duties  of  commissioner  of  any 
of  the  said  courts."  Act  of  Aug.  16,  1856,  ch.  124,  11  Stat.  L.  60. 

Judicial  Code,  section  68,  post,  title  Judiciary,  forbids  the  appointment  of  a  clerk 
of  the  District  Court  as  a  receiver  or  a  master,  except,  etc.    See  the  notes  to  that  section. 


Prior  to  the  passage  of  this  Act  it  was 
said:  "The  office  of  clerk  and  United 
States  commissioner  are  compatible  of- 
fices. From  the  organization  of  the  judi- 
cial machinery  of  the  government  it  was 
found  convenient  to  confer  upon  the  clerk 
of  the  court  the  powers  of  Circuit  Court 
commissioner,  and  most  of  the  clerks  have 
had   those  powers   conferred  upon   them. 


.  .  .  The  late  comptroller,  William  Law- 
rence, held  that  such  offices  were  not  in- 
compatible, nor  was  that  of  collector  of 
internal  revenue  and  commissioner  .  .  . 
A  person  who  holds  two  distinct  compat- 
ible offices  may  lawfully  receive  the  sal- 
ary or  compensation  of  each."  Per  Speer, 
J.,  in  Erwin  v,  U.  S.,  (1889)  37  Fed.  470, 
2  L.  R.  A.  229. 


Sec.  715.  [Criers  of  the  courts  —  attendants  on  juries.]  The  circuit 
and  district  courts  may  appoint  criers  for  their  courts,  to  be  allowed  the 
sum  of  two  dollars  per  day ;  [and  the  marshals  may  appoint  such  a  number 
of  persons,  not  exceeding  five,  as  the  judges  of  their  respective  courts  may 
determine,  to  attend  upon  the  grand  and  other  juries,  and  for  other  neces- 
sary purposes,]  who  shall  be  allowed  for  their  services  the  sum  of  two 
dollars  per  day,  to  be  paid  by  and  included  in  the  accounts  of  the  marshal, 
out  of  any  money  of  the  United  States  in  his  hands.  Such  compensation 
shall  be  paid  only  for  actual  attendance,  and,  when  both  courts  are  in 
session  at  the  same  time;  only  for  attendance  on  one  court.     [B.  S,] 

Act  of  Feb.  26,  1853,  ch.  80,  10  Stat.  L.  165;  Act  of  March  2,  1867,  ch.  156,  14  Stat.  L. 
433. 

The  bracketed  part  of  this  section  —  the  section  was  not  among  those  expressly 
repealed  in  Judicial  Code,  section  297,  title  Judiciary  —  is  superseded"  by  the  identical 
provision  in  Judicial  Code,  section  5,  in  title  Judiciary;  and  the  remainder  of  the  text 
section  is  partly  superseded  by  the  Act  of  March  3,  1905,  ch.  1487,  33  Stat.  L.  1259,  set 
forth  infra^  p.  755,  which  fixes  the  compensation  at  three  dollars  a  day.  **  Circuit " 
courts,  mentioned  in  the  text  section,  were  abolished  by  Judicial  Code,  section  289,  in 
title  Judiciary. 

Certain  relatives  of  the  judge  not  to  be  appointed  as  officers  of  his  court  see 
Judicial  Code,  section  67,  in  title  Judiciary. 

The  annual  Sundry  Civil  Appropriation  Acts  imiformly  provide,  as  in  the  Act  of 
March  3,  1915,  ch.  75,  sec.  1,  38  Stat.  L.  867,  that  **  all  persons  employed  under  section 
seven  hundred  and  fifteen  of  the  Revised  Statutes  shall  be  deemed  to  be  in  actual 
attendance  when  they  attend  upon  the  order  of  the  courts:  Provided  further,  That  no 
aruch  persons  shall  be  employed  during  vacation.'' 

Officers  of  the  court. —  Bailiffs  and  section,  though  not  constitutional  officers, 
criers  of  the  federal  courts,  appointed  to  are  officers  of  the  court.  U.  S.  v.  McCabe, 
attend   the  same,  as  authorized  by   this       (C.  C.  A.,  Ist.  Cir.  1904)    129  Fed.  708, 
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64  C.  C.  A.  236;  U.  S.  F.  Swift,  (C.  C.  A. 
iBt.  Cir.  1905)  139  Fed.  225,  71  C.  C.  A. 
351,  where  the  court  said:  "The  ordinary 
use  of  the  expression  'officers  of  the 
court '  covers  them." 

**  Court  criers  are  officers  of  the  court, 
receiving  their  conunissionB  directly 
from  the  court  and  entirely  independent 
of  the  Attomey-Greneral  or  marshal."  Al- 
len V.  U.  S.,  ( 1906)  41  Ct  01.  235,  holding 
also  that  the  office  of  court  crier  and  that 
of  deputy  marshal  are  not  incompatible. 

Compatible  offices. — ^The  two  duties  of  a 
messenger  and  crier  are  not  only  compat- 
ible^  but,  although  performed  contempo- 
raneously, are  distinct  in  character.  They 
devolve  upon  the  one  performing  them 
double  work,  and  he  may  receive  the  com- 
pensation allowed  by  law  for  each  office. 
Preston  t?.  U.  S.,  (1888)  37  Fed.  417,  folr 
loioing  U.  S.  v,  Saimders,  (1887)  120  U.  S. 
126,  7  S.  Ct.  467,  30  U.  S.  (L.  ed.)  694. 

Necessity  of  attendance. —  The  officers' 
right  to  compensation  is  not  predicated 
upon  an  affirmative  showing  of  the  neces- 
sity of  their  actual  attendance.  Kelly  v. 
U.S.,  (1906)  4ia.  CI.  246. 

"The  duties  of  bailiffs  are  not  limited 
to  mere  attendance  upon  the  sessions  of  the 
courts,  sin^e  section  715  specifically  de- 
clares that  they  are  to  attend  upon  the 
grand  and  other  juries,  and  'for  other 
necessary  purposes.'  The  attendance  of 
the  bailiffs  upon  the  grand  jury,  which 
may  be  in  session  for  a  week  or  more  at 
different  times,  or  upon  the  petit  jury 
when  they  retire  to  consider  their  verdict, 
necessitates  their  absence  from  the  court 
room  at  the  same  time  the  court  remains 
in  session  for  the  transaction  of  busi- 
ness." Swift  V.  U.  S.,  (C.  C.  Mass.  1904) 
128  Fed.  763,  per  Colt,  J. 

''The  duties  of  a  janitor  or  messenger 
are  entirely  different  in  character  from 
those  contemplated  by  this  section,"  and 
for  time  emplojred  in  their  performance 
a  person  appointed  under  this  section 
should  not  be  compensated.  The  duties  of 
an  appointee  of  a  marshal  under  this 
section  are  in  their  essence  those  of  a 
bailiff,  although  he  is  not  given  that  title; 
they  are  not  the  duties  of  a  laborer  or 
messenger.  McLean  v.  U.  S.,  (1888)  23 
Ct.  CI.  401. 

Number  authorized. —  Prior  to  the 
abolition  of  Circuit  Courts  it  was  held 
that  the  marshal  was  entitled  to  be  reim- 
bursed for  sums  disbursed  to  bailiffs,  in 
excess  of  three,  and  not  exceeding  five,  em- 
ploved  b^  him  under  the  order  of  a  Cir- 
cuit or  District  Court;  and  the  Appropria- 
tion Act  of  Aug.  18,  1894,  and  the  proviso 
"  for  pay  of  bailiffs  and  criers,  not  exceed- 
ing three  bailiffs  and  one  crier  in  each 
court,"  did  not  have  the  effect  of  general 
legislation,  so  as  to  repeal  R.  S.  sec.  715. 
This  proviso  authorized  the  emplojonent  of 
not  exceeding  three  bailiffs  in  each  court. 


and  where  incidentally  the  business  of  the 
Circuit  and  District  Courta  for  any  dis- 
trict was  conducted  in  the  same  room  and 
presided  over  by  the  same  judge,  it  did  not 
follow  that  this  proviso  restricted  the 
number  of  bailiffs  in  both  courts  to  three, 
but  on  tiie  contrary  the  court  had  the 

Sower  to  order  the  marshal  to  employ  a 
ouble  set  of  bailiffs  —  one  for  each  court. 
Puleston  17.  U.  S.,  (1898)  88  Fed.  970. 
See  alflo  Swift  v.  U.  S.  (C.  C.  Mass.  1904) 
128  Fed.  763,  affirmed  (C.  C.  A.  lat  Cir. 
1905)   139  Fed.  225,  71  C.  C.  A.  351. 

The  words  "order  of  the  courts"  in 
the  Appropriation  Acts  mentioned  above 
in  the  note  to  the  text  "refer  to  the 
manner  of  convening  the  court;  they 
express  an  intent  to  discriminate  between 
actual  open  and  regular  terms  of  the 
court,  publicly  held,  when  grand  and  petit 
juries  are  impaneled,  witnesses  examined, 
and  the  trial  of  cases  proceeds,  and  the 
sessions  or  terms  of  the  same  when  judi- 
cial business  is  lawfully  transacted  in 
chambers  or  during  vacation  when  grand 
and  petit  juries  are  not  required,  and  the 
business  of  the  judge  is  largely,  if  not 
wholly,  limited  to  the  consideration  of  or- 
ders, decrees,  etc.,  in  equity,  admiralty, 
and  bankruptcy.  An  officer  of  the  court 
will  be  deemed  in  actual  attendance  upon 
the  order  of  the  court  if  he  is  personally 
present  when  the  same  is  regularly  con- 
vened by  the  order  of  the  judge  in  pur- 
suance of  law  and  the  duties  of  his  office 
command  his  attendance."  Kelly  v.  U.  S., 
(1906)  41  C?t.  CI.  246,  where,  after  quoting 
from  U.  S.  V.  Putman,  (1893)  147  U.  S. 
669,  13  S.  Ct.  425,  37  U.  S.  (L.  ed.)  324, 
the  oourt  continued:  "Thus  it  will  be 
seen  that  a  regular,  adjourned,  or  special 
session  of  the  court,  opened  in  pursuance 
of  section  672  of  the  Revised  Statutes,  is 
placed  upon  the  same  footing  as  a  public 
session  duly  opened  by  the  judge  of  the 
court  in  person  and  actually  transacting 
the  business  of  the  term.  It  is  in  l^al 
contemplation  such  a  session  of  court  as 
required  the  attendance  of  aU  the  officers 
of  the  court,  the  same  as  if  the  current 
business  of  the  term  was  actually  pro- 
ceeded with,  and  when  so  attending  they 
are  there  by  the  order  of  the  court," 
R.  S.  sec.  672  above  cited  was  substan- 
tially regnacted  in  Judicial  Code,  section 
12,  in  title  JtjracfiABT  and  was  expressly 
repealed  in  section  297  of  said  Code. 

Where  criers  and  bailiffs  attend  a  Cir- 
cuit Court  on  days  to  which  the  court  is 
adjourned  by  written  orders  of  the  judge, 
they  are  entitled  to  receive  their  per  diem 
fees  therefor,  though  the  court  was  not 
actually  opened  by  a  judge,  and  they  were 
not  specincally  directed  by  the  court  or 
judge  to  attend.  U.  S.  v,  McCabe,  (C.  C. 
A.  1st  Cir.  1904)  129  Fed.  708,  64  C.  C.  A. 
236,  affirming  (C.  C.  R.  L  1903)  122  Fed. 
653. 
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[Seo.  1.]  [Messenger  of  circxut  court  of  appeals,  eighth  circTiit.] 
For  a  messenger  of  the  United  States  circuit  court  of  appeals  for  the  eighth 
judicial  circuit,  who  shall  also  perform  the  duties  of  librarian  and  crier  of 
said  court,  the  sum  of  two  thousand  dollars  as  yearly  compensation;  said 
messenger  shall  also  receive  his  necessary  traveling  and  other  expenses 
when  said  court  shall  hold  a  term  at  any  other  place  than  that  of  his  resi- 
dence, not  to  exceed,  however,  five  dollars  per  day,  and  said  messenger 
shall  be  appointed  by  the  judges  of  said  circuit  court  of  appeals  to  serve 
during  the  pleasure  of  the  court.    [29  Stat.  L,  177.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  28, 
1896,  ch-  262,  29  Stat.  L.  140. 

In  1906  and  in  all  subsequent  years  the  Legislative,  Executive,  and  Judicial  Appro- 
priation Acts  have  provided  for  "  messengers,  to  act  as  librarian  and  crier  of  circuit 
court  of  appeals,  eighth  circuit,  $3,000,"  as  in  the  Act  of  March  4,  1915,  ch.  141,  38 
Stat.  L.  1047. 


Sec.  794.  [Oath  of  clerks.]  The  clerk  of  the  Supreme  Court,  and  every 
clerk  and  deputy  clerk  of  a  circuit  or  district  court,  shall,  before  he  enters 
upon  the  execution  of  his  office,  take  an  oath  or  affinnation  in  the  following 

form :    **  I,  A  B,  being  appointed  a  clerk  of ,  do  solemnly  swear  (or 

affirm)  that  I  will  truly  and  faithfully  enter  and  record  all  the  orders, 
decrees,  judgments,  and  proceedings  of  the  said  court,  and  that  I  will  faith- 
fully and  impartially  discharge  and  perform  all  the  duties  of  my  said 
office,  according  to  the  best  of  my  abilities  and  understanding.  So  help  me 
God."  The  words  *'  so  help  me  Grod  "  shall  be  omitted  in  all  cases  where 
an  affirmation  is  admitted  instead  of  an  oath.     [B.  S.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  76;  Act  of  June  30,  1870,  cL  180,  16  Stat.  L. 
175. 

This  section  should  be  read,  without  the  words  *'  circuit  or "  near  the  beginning, 
since  Circuit  Courts  were  abolished  by  Judicial  Code,  section  289,  in  title  Judiciast. 

As  to  '*  cases  where  an  affirmation  is  admitted  instead  of  an  oath  "  see  R.  S.  sec.  1, 
in  title  Statutes  and  note  thereto. 


Records  required  by  oath. —  The  clerk 
must,  under  his  oath  that  he  will  *'  record 
all  the  orders,  decrees,  judgments,  and  pro- 
ceedings," of  the  court,  record  the  follow- 
ing proceedings:  affidavit,  warrant  of 
arrest,  marshal's  return  and  finding  of 
commissioner  of  probable  cause  of  defend- 
ant's guilt  upon  which  the  information  is 
founded;  commitment  to  jail  in  default  of 
bond;  recognizance  in  cases  where  given, 
and  justification  of  surety,  and  waiver  of 
homestead  exemption  where  it  is  waived; 
petition  and  order  for  subpoenas  on  part 
of  defendant  at  expense  of  United  States; 
commitment  under  sentence,  and  marshal's 
return.     Erwin  v.  U.  S.,  (1889)   37  Fed. 


470,  2  L.  R.  A.  229.  See  also  Taylor  v. 
U.  S.  (B.  D.  Tenn.  1891)  45  Fed.  531; 
Jones  V.  U.  S.  (S.  D.  Ala.  1889)  39  Fed. 
410. 

"The  derk  of  a  court  is  essentially  a 
ministerial  officer.  And  he  has  nothing 
to  do  with  the  diaracter  or  purpose  of 
papers  which  are  tendered  to  him  to  be 
filed.  When  suit  is  ordered  or  process 
directed  to  be  issued,  it  is  his  duty  to 
comply,  if  the  party  is  prima  facie  enti- 
tled to  it;  and  for  failure  to  do  so  he  is 
liable  for  any  loss,  the  measure  of  his  re- 
sponsibility being  the  damages  which  have 
resulted  therefrom."  U.  S.  v.  Bell,  (E.  D. 
Pa.  1904)  127  Fed.  1002,  per  Archbald,  J. 


Sec.  795.  [Clerk's  bond.]  The  derk  of  every  court  shall  give  bond,  in 
a  sum  to  be  fixed  and  with  sureties  to  be  approved  by  the  court  which 
appoints  him,  faithfully  to  discharge  the  duties  of  his  office,  and  seasonably 
to  record  the  decrees,  judgments,  and  determinations  of  the  court  of  which 
he  is  clerk;  and  a  new  bond  may  be  required  whenever  the  court  deems 
it  proper  that  such  bond  should  be  given.    A  copy  of  every  bond  given 
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by  a  clerk  shall  be  entered  on  the  journal  of  the  court  for  which  he  is 
appointed,  and  the  bond  shall  be  deposited  for  safe-keeping  as  the  court 
may  direct.  A  certified  copy  of  such  entry  shall  be  prim^-facie  proof  of 
the  execution  of  such  bond  and  of  the  contents  thereof,    [fi.  8.] 

Act  of  Sept.  24,  1780,  ch.  20,  1  Stat.  L.  76;  Act  of  March  3,  1863,  ch.  93,  12  SUt.  L. 
768. 

See  later  proviaions  of  Act  of  Feb.  22,  1875,  ch.  95,  |  3,  infray  p.  640. 


Tenna  of  bond. — An  official  bond  is  not 
necessarily  vitiated  because  it  includea 
other  things  which  are  separable  from  the 
subjects  for  which  it  may  lawfully  be 
taken.  Postmaster-Gen.  v.  Early,  (1827) 
12  Wheat.  136,  6  U.  S.  (L.  ed.)  577. 

A  specification  of  the  bond  of  a  clerk, 
**  that  the  clerk  shall  faithfully  account 
for  all  moneys,"  does  not  enlarge  the  obli* 
gation  of  the  bond  so  as  to  affect  its 
validity.  U.  S.  v,  Ambrose,  (1880)  2 
Fed.  552. 

The  condition  in  a  bond  of  a  clerk 
**  that  he  shall  by  himself  and  by  his 
deputies  faithfully  perform  "  does  not  en- 
large the  liability  of  the  clerk  required 
by  statute,  and  is  mere  surplusage.  U.  S. 
IT.  Ambrose,  (1889)  2  Fed.  552. 

R«8pon8ibility  of  clerk  for  acta  of 
deputy.— See  R.  S.  sec.  796,  infra,  p.  640, 
and  note  thereto. 

Th«  condition  in  the  bond,  ''faithfully 
to  diachaige  the  duties  of  his  office" 
embraces  every  duty  and  obligation  im- 
posed on  him  by  law  or  the  lawful  order, 
usage,  and  practice  of  the  court.  Howard 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1900)  102 
Fed.  77,  42  C.  C.  A.  169,  citing  Qrady  c. 
U.  S..  (C.  C.  A.  8th  Cir.  1899)  98  Fed. 
238,  39  C.  C.  A.  42. 

In  the  case  of  In  re  Finks,  (W.  D.  Va. 
1889)  41  Fed.  383,  an  action  against 
sureties  on  a  clerk's  bond,  Paul,  J.,  said: 
**  The  position  taken  by  counsel  for  the 
sureties,  and  urged  with  so  much  ability, 
that  the  clerk  is  a  statutory  officer;  that 
all  of  his  duties  are  statutory;  that  no 
duty  can  be  imposed  upon  him  unless  the 
same  is  prescribed  by  statute, —  is  not  cor- 
rect.  There  are  numerous  duties  required 
of  him,  and  that  he  daily  performs,  that 
have  no  statutory  origin.  They  are  inci- 
dents to  the  office, —  necessary  powers 
conferred  on  the  court  by  reason  of  its 
existence.  They  have  become  fixed  and 
e«itabli$hed  rules  of  practice  in  the 
United  States  courts,  though  no  statute 
or  written  rule  of  court  has  ever  declared 
them  to  be  so.  The  payment  of  money 
into  the  registry  of  the  court,  through  tlm 
clerk  as  the  servant  and  agent  of  the 
ctmrt,  where  there  is  a  fund  under  the 
ci^ntrol  of  the  court,  where  there  is  no 
hand  designated  to  receive  it.  has  been 
in  e.\i^l^•IK'e  from  the  foundation  of  the 
tinirts.  and  is  toi>  firmly  fixed  to  he  suc- 
i^es^fullv  as^^ailed  as  not  beine  authorized 
by  any  Act  of  Ci>nj;re<id  or  rule  of  court 
prefer iIhhI  in  pursuance  of  Act  of  Con- 
gress." 


"  One  of  the  first  and  most  important 
duties  of  the  clerk,  undoubtedly,  is  to  pay 
over  moneys  that  may  come  into  his 
hands,  and  which  by  law  he  is  required 
to  pav  over,"  and  this  duty  is  included  in 
the  statutory  requirement  ''  faithfully  to 
discharge  the  duties  of  his  office."  U.  S. 
r.  Ambrose,  (S.  D.  Ohio  1880)  2  Fed.  552. 

A  clerk  of  a  Circuit  Court  who  has 
given  bond  conditioned  that  he  shall 
^  faithfully  discharge  the  duties  of  his 
office  .  .  .  and  properly  account  for  all 
moneys  coming  into  his  hands  as  required 
by  law,"  and  who  fails  to  pay  out  to  the 
persons  entitled  thereto  money  deposited 
with  him  by  litigants  to  secure  costs 
under  an  order  or  rule  of  the  ooui:t,  or 
to  account  for  and  pay  over  the  same  to 
his  successor  in  office,  commits  a  breach 
of  such  bond.  U.  S.  r.  Abeel,  (C.  C.  A. 
5th  Cir.  1909)  174  Fed.  12,  98  C.  0.  A.  50. 

When  the  court  is  about  to  take  money 
into  judicial  custody  and,  according  to 
common  practice,  orders  it  paid  to  the 
clerk,  it  is  the  duty  of  the  latter  under 
R.  S.  sec.  995  in  title  Monet  Paid  I.nto 
Court,  to  d^osit  it  forthwith  in  the  reg- 
istry of  the  court.  If  he  fails  to  do  so, 
and  converts  it  to  his  own  use,  there  is 
a  right  of  action  for  breach  of  his  bond. 
U.  8.  c.  Howard,  (W.  D.  Mo.  1899)  93 
Fed.  719,  affirmed  (CCA.  8th  Cir. 
1900)  102  Fed.  77,  42  C.  C  A.  169,  af- 
firmed (1902)  184  U.  S.  676,  22  S.  Ct 
543,  46  U.  S.  (L.ed.)  754. 

Prior  to  the  Act  of  June  29,  1906,  ch. 
3592,  sec.  13  as  amended  by  the  Act  of 
June  25,  1910,  ch.  401,  section  1,  set 
forth  in  title  Natcrauzahoit,  failure  of 
a  clerk  to  accoimt  for  fees  received  by 
him  in  naturalisation  cases  did  not  con- 
stitute a  breach  of  his  bond,  where  the 
omission  of  clerks  so  to  account  had  long 
been  approved  by  the  judges,  and  sanc- 
tioned successively  by  several  heads  of 
departments.  **  With  this  long  practice, 
amounting  to  a  contemporaneous  and  con- 
tinuous construction  of  the  statute,"  said 
the  court,  **  in  a  case  wh««  it  is  doubtful 
whether  the  statute  requires  a  return  of 
the  disputed  fees,  judges  of  eminence, 
heads  of  departments,  sind  accounting  of- 
ficers of  the  treasury  having  concurred 
in  an  interpretation  in  which  those  con- 
cerned have  confided,  the  surety  in  the 
pres^^nt  bond  as  well  as  his  principal,  had 
a  ri«;ht  to  relv  on  that  interpretation  in 
jiivinsr  the  bond.'*  l\  S.  c.  HUl,  (1887) 
120  C,  S.  169,  7  S.  Ct.  510,  30  U.  S.   (L. 


JUDICIAL  OFFICERS 


639 


ed.)  627,  affinmng  (C.  C.  Masa.  1885)  26 
Fed.  375. 

False  information. — When  a  clerk  or 
his  deputy  negligently  answers  a  tele- 
graphic request  as  to  whether  a  certain 
judgment  has  been  entered  by  falsely  an- 
swering in  the  negative,  and  the  one  ask- 
ing for  such  information  is  damaged 
thereby,  the  clerk  is  liable  on  his  bond 
for  such  damage.  Selover  v.  Sheardown, 
(1898)  73  Minn.  393,  76  N.  W.  50,  72 
A.  S.  R.  627,  where  the  court  said:  "Was 
the  defendant  negligent  in  thus  answer- 
ing the  plaintiiTB  telegram?  Rev.  St/ 
U.  S.,  §  828,  [infra,  p.  657]  provides  the 
fees  which  the  clerk  shall  receive  for 
making^  search  for  any  particular  mort- 
gage, judgment,  or  other  lien,  and  for 
searching  the  records  for  judgments,  de- 
crees, or  other  instruments,  and  for  certi- 
fying the  result  of  such  search,  and  we 
are  of  the  opinion  that  it  was  the  official 
duty  of  the  clerk  or  his  deputy  in  this 
instance  to  furnish  correctly  and  truly 
the  information  from  his  judicial  records 
to  the  plaintiff  which  he  asked  for.  The 
defendant  deputy  clerk  did  assume  so  to 
act,  but  either  did  not  search  the  records, 
or  negligentlv  did  so,  and  sent  an  imtrue 
statement,  which  misled  the  plaintiff,  and 
we  think  that  negligence  was  the  proxi- 
mate cause  of  the  damage  sustained  bv 
the  plaintiff.  He  relied  upon  defendant  s 
tel^ram  of  December  4,  1895,  and  upon 
the  notice,  both  from  the  railroad  attor- 
neys and  the  defendant  himself,  that 
judgment  had  been  entered  against  the 
city,  he  took  the  appeal,  which  was  dis- 
missed because  not  taken  in  time." 

Suit  on  bond. —  A  suit  on  a  clerk's 
bond  raises  a  federal  question,  and  the 
federal  court  has  original  jurisdiction  of 
such  suit,  the  requisite  amount  being  in- 
volved, independently  of  the  citizenship 
of  the  real  parties  in  interest.  Howard  v. 
U.  S.,  (1902)  184  U.  S.  676,  22  S.  Ot 
543,  46  U.  S.  (L.  ed.)  754,  affirming  judg- 
ment in  (C.  C.  A.  8th  Cir.  1900)  102  Fed. 
77,  42  C.  C.  A.  169. 

Who  may  sue  on  ftontf.— The  bond  of  a 
clerk  is  for  the  benefit  of  every  suitor  in- 
jured by  the  failure  of  that  officer  faith- 
fully to  discharge  his  duties,  and  such 
suitor  may  enforce  his  rights  by  a  suit  in 
the  name  of  the  United  States  for  his 


benefit.  U.  S.  V.  Bell,  (0.  C.  A.  3d  Cir. 
1905)  135  Fed.  336,  68  C.  G.  A.  144; 
Howard  v,  U.  S.,  (1902)  184  U.  S.  676, 
22  S.  Ct.  543,  46  U.  S.  (L.  ed.)  754,  af- 
firming (C.  C.  A.  8th  Cir.  1900)  102  Fed. 
77,  42  C.  C.  A.  169. 

SuffifCiency  of  declaration, —  In  a  suit  on 
a  clerk's  bond  for  alleged  refusal  of  the 
clerk  to  issue  a  writ  of  summons  or  file 
the  plaintiff's  papers  in  a  proposed  action, 
the  declaration  was  insufficient  where  it 
showed  on  its  face  that  the  plaintiff  had 
no  lawful  cause  of  action  against  the  de- 
fendants in  the  proposed  action.  U.  S.  v. 
Bell,  (C.  C.  A.  3d  Cir.  1905)  135  Fed. 
336  (8  C.  C.  A.  144)  affirming  judgment 
in  (E.  D.  Pa.  1904)  1^7  Fed.  1002. 

Where  a  clerk  of  a  Circuit  Court  in  the 
course  of  a  number  of  years  received  a 
large  number  of  deposits  of  money  made 
by  litigants  to  secure  costs,  as  required, 
by  a  rule  of  court,  and  failed  to  pay  the 
same  out  to  the  persons  who  become  en- 
titled to  the  same  as  fees,  or  to  turn  the 
fund  over  to  his  successor  in  office,  but 
converted  it  to  his  own  use,  the  United 
States,  as  payee,  may  maintain  an  action 
on  his  official  bond  to  recover  the  amount, 
and  is  not  required  in  its  pleading  to 
name  all  or  any  of  the  persons  entitled 
to  share  in  the  fund  as  use  plaintiffs, 
since  the  sums  so  deposited  can  in  no 
event  become  the  property  of  the  clerk 
beyond  the  amotmt  he  is  entitled  to  retain 
for  his  own  fees,  but  must  legally  remain 
subject  to  the  orders  of  the  court,  which 
has  power,  on  the  recovery  of  the  fund,  to 
see  that  it  is  properly  disbursed.  U.  8. 
r.  Abeel,  (7  C.  C.  A.  5th  Cir.  1909)  174 
Fed.  12,  98  C.  C.  A.  60. 

Burden  of  proof  of  damage, — ^A  plain- 
tiff suing  on  a  clerk's  bond  for  alleged 
refusal  duly  to  enter  judgment  and  issue 
execution  on  behalf  of  the  plaintiff,  cannot 
recover  if  he  fails  to  prove  that  he  has 
suffered  damage,  fails  to  prove  that,  had 
he  obtained  the  desired  judgment,  any 
money  could  have  been  collected  by  an 
execution.  U.  S.  v.  U.  S.  Fidelity,  etc., 
Co.,  (E.  D.  Pa.  1910)  182  Fed.  1005,  judg- 
ment affirmed  (C.  C.  A.  3d  (^r.  1911)  186 
Fed.  477,  108  C.  C.  A.  455,  affirmed  (1911) 
222  U.  S.  283,  32  S.  Ct.  101,  66  U.  S. 
(L.  ed.)  200, 


Seo.  2.  [Increased  bond  of  clerk  and  marshal.]  That  whenever  the 
business  of  the  courts  in  any  judicial  district  shall  make  it  necessary,  in  the 
opinion  of  the  Attorney  General,  for  the  clerk  or  marshal  to  furnish 
greater  security  than  the  official  bond  now  required  by  law,  a  bond  in  a 
sum  not  to  exceed  forty  thousand  dollars  shall  be  given  when  required  by 
the  Attorney  General,  who  shall  fix  the  amount  thereof.    [18  Stat.  L,  333,] 

This  and  section  3  following  are  from  the  Act  of  Feb.  22,  1875,  ch.  95,  entitled  "An 
act  regulating  fees  and  costs  and  for  other  purposes."  For  the  other  sections  of  t\ki^ 
Act  see  section  4  thereof  and  the  note  thereto,  infra,  p.  773. 
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As  to  the  clerks'  bonds  see  the  next  following  section  3  of  this  Aet  and  R.  S.  sec  796, 
9upra,  p.  637. 
As  to  marshals'  bonds  see  R.  S.  sec.  783,  infra,  this  page. 

Sec.  3.  [Bonds  of  clerks.]  That  the  clerks  of  the  Supreme  Court  and 
the  circuit  and  district  courts,  respectively,  shall  each,  before  he  enters 
upon  the  execution  of  his  office,  give  bond,  with  sufficient  sureties,  to  be 
approved  by  the  court  for  which  he  is  appointed,  to  the  United  States,  in 
the  sum  of  not  less  than  five,  and  not  more  than  twenty  thousand  dollars, 
to  be  determined  and  regulated  by  the  Attomey-Gteneral  of  the  United 
States,  faithfully  to  discharge  the  duties  of  hia  office,  and  seasonably  to 
record  the  decrees,  judgments,  and  determinations  of  the  court  of  which 
he  is  clerk ;  and  it  shall  be  the  duty  of  the  district  attorneys  of  the  United 
States,  upon  requirement  by  the  Attorney  General,  to  give  thirty  days 
notice  of  motion  in  their  several  courts  that  new  bonds,  in  accordance 
•with  the  terms  of  this  act,  are  required  to  be  executed;  and  upon  failure 
of  any  clerk  to  execute  such  new  bonds,  his  office  shall  be  deemed  vacant. 
The  Attorney  Gteneral  may  at  any  time,  upon  like  notice  through  the  dis- 
trict attorney,  require  a  bond  of  increased  amount,  in  his  discretion,  from 
any  of  said  clerks  within  the  limit  of  the  amount  above  specified ;  and  the 
failure  of  the  clerk  to  execute  the  same  shall  in  like  manner  vacate  his 
office.  All  bonds  given  by  the  clerks  shall,  after  approval,  be  recorded  in 
their  respective  offices,  and  copies  thereof  from  the  records,  certified  by 
the  clerks  respectively,  under  seal  of  court,  shall  be  competent  evidence  in 
any  court.  The  original  bonds  shall  be  filed  in  the  Department  of  Justice. 
[18  Stat  L.  333.] 

See  the  note  to  the  preceding  section  2  of  this  Act. 

"  Circuit "  courts  mentioned  in  this  section  were  abolished  by  Judicial  Code,  Bection 
289,  in  title  Judiciabt,  and  provisions  in  respect  of  the  bond  of  the  clerk  of  the 
Supreme  Court  are  made  in  Judicial  Code,  section  220,  title  Judiciaby,  which  super- 
sede the  text  section  to  that  extent. 

Suits  on  bonds  of  clerks,  see  cases  cited  in  note  to  B.  S.  sec  705,  supres  p.  637. 


Sec.  796.  [Bond  of  deputy  clerks.]  Any  circuit  or  district  court  may 
require  any  deputy  clerk  thereof  to  give  bond  to  the  United  States  for  the 
faithful  discharge  of  his  duty  as  such  deputy,  in  the  s^me  penalty,  and  with 
surety  in  the  same  manner,  as  is  required  by  law  of  clerks ;  and  such  bond 
shall  be  recorded  and  preserved  in  like  manner.  But  the  taking  of  such 
bond  shall  not  affect  the  legal  responsibility  of  the  clerk  for  the  acts  of  such 
deputy.    [B.  S,] 

Act  of  June  30,  1870,  ch.  180,  16  Stat  L.  175.  ' 

"  Circuit "  courts  mentioned  in  this  section  were  abolished  by  Judicial  Code,  section 
289,  in  title  Judiciary. 

''  By  section  796  the  legal  responsibility  328.     To  the   same  point   see  £rwin  v. 

of  the  clerk  for  the  acts  of  his  deputy  is  U.  S.,   (S.  D.  Ga.  1889)   37  Fed.  470,  2 

recognized."     U.  S.  v.  King,    (1893)    147  L.  R.  A.  229. 
U.  S.  676,  13  S.  Ct.  439,  37  U.  S.  (L.  ed.) 

Sec.  783.  [Marshal's  bond.]  Every  marshal,  before  he  enters  on  the 
duties  of  his  office,  shall  give  bond  before  the  district  judge  of  the  district, 
jointly  and  severally  with  two  good  and  sufficient  sureties,  inhabitants  and 
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freeholders  of  such  district,  to  be  approved  by  said  judge,  in  the  sum  of 
twenty  thousand  dollars,  for  the  faithful  performance  of  said  duties  by 
himself  and  his  deputies.  Said  bond  shall  be  filed  and  recorded  in  the 
office  of  the  clerk  of  the  district  court  or  circuit  court  sitting  within  the 
district,  and  copies  thereof,  certified  by  the  clerk,  under*  the  seal  of  the 
said  court,  shall  be  competent  evidence  in  any  court  of  justice.     [B,  8.] 

Act  of  Sept.  24,  1789,  ck  20,  1  SUt.  L.  87;  Act  of  April  10,  1806,  ch.  21,  2  Stat.  L. 
872. 

*'  Circuit "  courts  mentioned  in  this  section  were  abolished  by  Judicial  Code,  section 
289,  in  title  Judiciaby. 

Increased  bond  of  marshal,  see  section  2  6f  Act  of  Feb.  22,  1875,  ch.  95,  supra,  p.  639. 

A  similar  provision  as  to  certified  copies  constituting  competent  evidence  appears 
In  section  3  of  the  Act  of  Feb.  22»  1875,  ch.  95,  supra,  p.  640. 

See  the  provisions  in  the  Act  of  Aug.  1,  1914,  ch.  223,  S  I,  infra,  p.  776,  requiring  a 
bond  of  different  tenor  from  marshals  operating  under  bonds  executed  prior  to  the  pas- 
sage of  that  Act. 


Necessity  of  bond. — ^A  marshal  cannot 
lawfully  enter  on  the  duties  of  his  office 
before  he  has  given  bond  and  taken  the 
oath  required  by  law.  Jackson  r.  Simon- 
ton,  (1832)  4  Cranch  C.  C.  255,  13  Fed. 
Cas.  No.  7,147. 

The  marshals  of  the  several  territories 
were  held  to  be  required  to  give  bond  pur- 
suant to  this  section.  (1861)  10  Op. 
Atty.-Gen.  68,  per  Attorney-General  Bates 
dissenting  from  (1860)  9  Op.  Atty.-Gen. 
429,  where  Attorney-GJeneral  Black  ruled 
that  the  section  did  not  apply  to  the  mar- 
shal of  a  territory  and  that  the  sureties 
of  the  marshal  of  Utah  territory  need  not 
be  residents  of  the  territory. 

New  bond  on  renewal  of  commission. — 
Where  a  marshal  appointed  by  the  Presi- 
dent during  a  recess  of  the  Senate,  is 
subsequently  nominated  to  the  Senate  for 
the  office,  and  confirmed,  and  a  new  com- 
mission issued  to  him,  he  should  execute 
a  new  bond  to  the  government.  (1832) 
2  Op.  Atty.-Gen.  500,  where  Attorney- 
General  Taney  considered  'Hhe  point  to 
be  settled  by  the  Supreme  Court"  in 
Kirkpatrick  v,  U.  S.,  (1824)  9  Wheat.  720, 
6  U.S.  (L.  ed.)  199. 

The  President  of  the  United  States  has 
no  authority  to  take  a  bond  from  a  mar- 
shal payable  to  himself  and  successors  as 
President.  The  judge  of  the  district  was 
the  only  person  designated  by  the  Act  of 
Congress  to  take  the  bond  and  judge  of 
the  security,  and  he  could  take  it  in  the 
name  of  the  United  States  only.  Jackson 
p.  Simonton,  (1832)  4  Cranch  C.  C.  255, 
13  Fed.  Cas.  No.  7,147. 

Where  a  temporary  appointment  of 
marshal  has  been  made  by  the  President, 
the  recital  in  the  official  bond  should  be 
in  conformity  with  the  nature  of  the  ap- 
pointment. (1857)  9  Op.  Atty.-Gen.  53, 
where,  however^  Attorney-General  Blade 
said:  "It  appears  that  he  holds  a  tem- 
porary appointment  from  the  President, 
.but  that  there  is  in  the  bond  a  recital 
that  he  has  been  appointed  for  the  term  of 
four  years.  Under  the  circumstances  I  do 
not  think  it  nmterial  to  express  an  opin- 
ion upon  the  validity  of  this  bond." 


It  it  not  a  compliance  with  the  require- 
ment of  this  Act,  to.  give  a  bond  to  the 
President  of  the  United  States,  and  his 
successors  in  office,  not  executed  by  two 
good  and  sufficient  sureties,  inhabitants 
and  freeholders  of  the  district  of  which 
the  marshal  was  appointed,  and  not  ap- 
proved by  the  judge  of  that  district,  and 
not  purporting  to  be  for  the  faithful  per- 
formance of  the  duties  of  his  office  by 
himself  and  his  deputies,  and  not  cor- 
rectly describing  the  office  to  which  he  had 
been  appointed.  Jadkson  r.  Simonton, 
(1832)  4  Cranch  C.  C.  255,  13  Fed.  Cas. 
No.  7,147. 

When  executed. — ^A  marshal's  bond  is 
in  no  manner  executed  until  it  is  pre- 
sented to  the  district  judge,  and  ia  by 
him  approved.  Smith  v,  U.  S.,  (1864)  2 
Wall.  219,  17  U.  S.  (L.  ed.)  788. 

An  erasure  hy  one  of  the  sureties  of 
his  name  from  the  bond,  though  such 
erasure  be  made  before  the  instnunent  is 
submitted  to  the  judge  for  approval,  and 
therefore  while  it  is  uncertain  whether 
it  will  be  accepted  by  the  government,  or 
ever  take  effect,  avoids  the  bond  after  ap- 

groval  as  respects  a  surety  who  has  not 
een  informed  that  the  name  was  thus 
erased;  the  case  being  one  where,  as  the 
court  assumed,  the  tendency  of  the  evi- 
dence was,  that  the  person  whose  name 
was  erased  signed  the  bond  before  or  at 
the  same  time  with  the  other  party,  the 
defendant.  Smith  v,  U.  S.,  (1864)  2 
Wall.  219,  17  U.  S.  (L.  ed.)  788. 

Recording. —  The  provision  in  the  above 
section  that  all  marshal's  bonds  are  to  be 
recorded  in  the  clerk's  office,  and  that  cer- 
tified copies  shall  be  competent  evidence, 
is  to  enable  parties  having  an  interest  in 
the  bond  to  obtain  access  to  it,  and  mske 
it  easily  available  to  them  in  instituting 
and  maintaining  their  suits  upon  it. 
U.  S.  V.  Rand,  (1877)  4  Sawy.  272,  27 
Fed.  Cas.  No.  16,116. 

A  copy  of  a  marshal's  bond  from  the 
files  of  the  treasury  at  Washington  with  a 
pertificate  of  the  clerk  of  the  Circuit 
Court  that  it  is  "  a  true  and  faithful  copy 
of   the   official   bond,"  but  which   is  not 
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under  the  seal  of  the  court,  and  which 
does  not  state  or  show  that  the  bond  has 
been    filed    and    recorded    in    the    clerk's 


office,  is  inadmissible  in  evidence.  U.  S. 
t.  Robinson,  (1846)  1  Wall.  Jr.  C.  C.  161, 
27  Fed.  Cas.  No.  16,178. 


Sec.  784.  [Suits  on  marshal's  bond  —  costs.]  In  case  of  a  breach  of 
the  condition  of  a  marshars  bond,  any  person  thereby  injured  may  institute 
in  his  own  name  and  for  his  sole  use  a  suit  on  said  bond,  and  thereupon 
recover  such  damages  as  shall  be  legally  assessed,  with  costs  of  suit,  for 
which  execution  may  issue  for  him  in  due  form.  If  such  party  fails  to 
recover  in  the  suit,  judgment  shall  be  rendered  and  executio]n  may  issue 
against  him  for  costs  in  favor  of  the  defendant ;  and  the  United  States  shall 
in  no  case  be  liable  for  the  same.    [B.  S.] 

Act  of  April  10,  1806,  ch.  21,  2  Stat.  L.  373. 


I.  Execution  of  bond,  642. 
II.  Liability  on  bond,  642. 

1.  In  general,  642. 

2.  Surety's    obligation    strict issimi 

juris,  642. 

3.  State  law  as  governing  liability 

to  -third  persons,  643. 

4.  Acts  done  without  color  of  office, 

643. 
6.  Acts  pursuant  to  plaintiiTs  in- 
structions, 643. 

6.  Misapplication     of     money     re- 

ceived after  term  expired,  644. 

7.  Responsibility     for     keeper     of 

state  jail,  644.     . 

8.  Liability  of  deputy  marshal,  644. 
ni.  Remedies  on  bond,  644. 

1.  Summary     proceedings     against 

sureties,  644. 

2.  Condition  precedent  to  action  on 

bond,  644. 

3.  Federal   jurisdiction   of   suit  on 

bond,  644. 

4.  Parties  to  action,  644. 
6.  Declaration,  644. 

6.  Burden  of  proof,  645. 

7.  Evidence,  645. 

8.  Laches  of  government  no  defense, 

645. 

9.  Set-oflf,   646. 

10.  Judgment,  645. 

11.  Recovery  of  interest,  646. 

I.  Execution  of  Bond 

Bond  nnaigned  by  principal. — "Where 
the  principal  in  a  bond  would  be  liable 
without  reference  to  the  bond  for  the 
acts  ^  constituting  the  breach,  and  by  the 
terras  of  such  bond  the  parties  bind 
themselves  severally  as  well  as  jointly 
to  perform  its  conditions,  the  failure  of 
the  principal  to  sign  the  bond  does  not 
render  the  bond  void  as  to  the  suretv,  and 
release  the  surety  from  liability  thereon." 
U.  S.  Fidelity,  etc.,  Co.  v.  Haggart,  (C. 
C.  A.  8th  Cir.  1908)  163  Fed.  801,  91 
O.  O.  A.  Zoo. 

II.  Liability  on  Bond 

1.  In  Ocneral 

It  is  a  breach  of  the  bond  given  by  the 
marshal  for  the  faithful  performance  of 
the  duties  of  his  office,  when  he  takes. 


upon  a  writ  of  attachment  on  mesne  proc- 
ess against  one  person,  the  goods  of  an- 
other, and  his  sureties  are  liable  therefor. 
Lammon  v.  Feusier,  (1884)  111  U.  S.  17, 
4  S.  Ct.  286,  28  U.  S.   (L.  ed.)   337. 

In  Bailey  v.  Warner,  (C.  C.  A.  8th  Cir. 
1902)  118  Fed.  395,  55  C.  C.  A.  329,  judg- 
ment on  a  verdict  for  the  plaintiff  in  an 
action  against  a  marshal  and  sureties  on 
his  bond  was  affirmed,  the  proof  showing 
that  the  marshal  was  guilty  of  a  trespass 
amounting  to  a  false  imprisonment  in 
taking  the  plaintiff  into  custody  under  a 
warrant  which  directed  the  arrest  of  an 
entirely  different  person. 

Where  a  marshal  took  a  prisoner  into 
his  custody,  permitted  him  to  be  dis- 
armed and  shackled,  and  then  negligently 
knowingly  delivered  him  over  to  an  in- 
competent deputy  and  the  known  hos- 
tility of  a  mob  by  whom  he  was  killed, 
there  was  a  breach  of  duty  of  safe-keeping 
and  protection  from  unlawful  injury,  and 
the  widow  of  the  prisoner  was  entitled  to 
recover  on  his  bond  under  the  state  stat- 
ute giving  a  right  of  action  for  death  by 
wrongful  act.  Asher  v.  Cabell  (C.  C.  A. 
5th  Cir.  1892)  50  Fed.  818,  2  U.  S.  App. 
158,  1  C.  C.  A.  693. 

If  a  marshal  was  never  qualified  to 
enter  upon  the  duties  of  the  office  he  can- 
not have  violated  those  duties;  and  his 
sureties  are  not  answerable  for  any  money 
which  the  officers  of  the  government  may 
have  put  into  his  hands  before  he  was 
lawfully  authorized  to  receive  it  and 
which  he  may  have  misapplied  or  not 
accounted  for.  Jackson  v.  Simonton, 
(1832)  4  Cranch  C.  C.  255,  13  Fed.  Cas. 
No.  7,147. 


2.  Surety's  Obligation  Strictiasimi  Juris 

"  Liability  must  be  strictljr  construed 
in  favor  of  the  surety.  This  is  upon  the 
theory  that  the  surety  assumes  responsi- 
bility from  motives  of  friendship  or  pa- 
triotism, and  without  compensation;  so 
hifi  obligation  is  strictly  a  legal  one,  and' 
should  not  be  extended  beyond  the  exact 
terms  of  his  engagement."  Hawkins  v. 
Thomas,  (1891)  3  Ind.  App.  399,  402,  29 
N.  E.  157. 
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3.  State  Law  as  Governing  Liability  ta 
Third  Persona 

*'  In  the  absence  of  any  law  of  Congress 
qualifying  or  limiting  the  liability  of 
marshals,  they  are  governed  in  these  mat- 
ters, as  to  the  rights  of  third  persons,  by 
the  law  of  the  Sate  where  they  are  lo- 
cated and  doing  business.  .  .  .  undoubt- 
edly Congress  might  limit  or  change  the 
liability  of  marshals,  but*  until  it  does  so 
the  ^tate  law  will  govern."  Servis  v. 
Marsh,  (N.  D.  111.  1889)  38  Fed.  704  per 
Bunn,  J. 

4.  Acts  Done  without  Color  of  Office 

In   Chandler  r.  Rutherford,  •  (C.  C.  A. 
8th  Cir.  1900)   101  Fed.  774,  43  C.  C.  A. 
218,  affirming  a  judgment  for  the  defend- 
ant ([1899]  2  Indian  Ter.  379,' 61  S.  W. 
981)   in  an  action  upon  a  marshal's  bond 
for  the  act  of  the  marshal's  deputy  in 
shooting  the   plaintiff  while   attempting, 
without   legal    authority,   to   arrest   him 
without  a  warrant  for  a  felony  not  com- 
mitted   in    the   deputy's    presence,    there 
being  no  reasonable  ground  for  believing 
that  the  plaintiff  committed  the  felony, 
the  court  said :     "  It  is  now  well  settled, 
although  the  proposition  was  at  one  time 
disputed,  that  the  sureties  on  the  official 
bond  of  a  marshal,  sheriff,  constable,  or 
other  ministerial  officer  may  be  held  lia- 
ble when  the  officer  having  process  in  his 
hands  commanding  him  to  seize  the  prop- 
erty of  one  person  in  fact  seizes  the  prop- 
erty of  another.     In  such  cases  the  tres- 
pass is  not  the  act  of  a  mere  individual, 
but  ia  perpetrated  colore  officii,  and  for 
that  reason  the  act  imposes  a  liability  on 
the  officer's  sureties  to  the  same  extent 
as  when,  having  a  writ  in  his  hands,  he 
fails  to  execute  it,  or  makes  an  excessive 
levy,  or  is  guilty  of  some  other  wrongful 
or  oppressive  act  in  the  execution  of  the 
process.     Lammon  v.  Feusier,  [1884]  111 
U.  8.  17,  21,  4  S.  Ct.  286,  28  U.  8.  (L.  ed.) 
337,    and    cases    there    cited;    People   Vi 
Schuyler,  [1860]  4  N.  Y.  173;  Holliman  v. 
Carroll,  [1863]  27  Tex.  23  [84  Am.  Dec. 
006];    Carmack   v.   Com.,    [1812]    6   Bin. 
(Pa.)   184;  Forsythe  i?.  Ellis,  [1830]  4  J. 
J.  Marsh.   (Ky.)   298  [20  Am.  Dec.  218]. 
But  when  an  officer  assumes  to  act  imder 
color  of  his  office,  having  no  writ  or  proc- 
ess whatsoever,  or  having  process  which 
on  its  face  is  utterly  void,  it  seems  to  be 
the  prevailing  doctrine  that  whatever  he 
may  do  imder  such  circumstances  imposes 
no  liability  on  his  sureties.    To  constitute 
color  of  cifice  such  as  will  render  an  of- 
ficer's sureties  liable  for  his  wrongful  acts, 
something  else  must  be  shown  besides  the 
fact  that  in  doing  the  act  complained  of 
the  officer  claimed  to  be  acting  in  an  offi- 
cial  capacity.     If   he   is   armed   with  no 
writ,  or  if  the  writ  under  which  he  acta 
is    utterly   void,   and   if   there   is   at  the 
time  no  statute  which  authorizes  the  act 
to  be  done  without  process,  then  there  is 


no  such  color  of  office  as  will  enable  him 
to  impose  a  liability  upon  the  sureties  in 
his  official  bond.  .  .  .  We  are  of  opinion, 
therefore,  that  the  facts  stated  m  the 
complaint  will  not  warrant  a  judgment 
against  the  marshal  and  his  sureties  in  an 
action  on  the  marshars  bond.  The  lia- 
bility on  the  bond,  by  the  terms  whereof 
the  sureties  agreed  that  the  marshal  and 
his  deputies  should  faithfully  perform  the 
duties  of  his  office,  is  purely  contractual. 
Such  an  obligation  is  materially  different 
from  an  undertaking  by  the  sureties  to  be 
responsible  for  any  wrongful  act  of  the 
marshal  and  his  deputies  which  they  may 
commit  under  the  pretense  that  they  are 
discharging  an  official  duty.  When  the 
marshal's  deputy  undertook  to  arrest  the 
plaintiff,  he  nad  no  information,  so  far  as 
the  case  discloses,  which  either  required 
or  authorized  him  as  an  officer  to  lay 
hands  on  the  plaintiff,  much  less  to  make 
use  of  a  deadly  weapon  for  the  purpose  of 
arresting  him.  The  deputy's  act  on  the 
occasion  in  question  was  not  only  unau- 
thorized, but  it  did  not  have  the  appear- 
ance of  being  done  in  obedience  to  the 
mandate  of  tne  law;  in  other  words,  he 
did  not  act  colore  officii  in  any  such  sense 
or  under  such  circumstances  as  will  render 
the  sureties  responsible.  And  while  it 
may  seem  a  hardship  that  the  plaintiff 
should  be  remitted  to  his  action  against 
the  individuals  who  were  guilty  of  the 
outrage,  yet  it  must  be  borne  in  mind 
that  it  would  be  equally  unjust  to  impose 
on  the  sureties  a  liability  for  a  wrong  in 
which  they  were  in  no  wise  concerned,  and 
which  is  not  within  the  terms  of  the 
bond." 

"  If  the  deputy  assumes  to  act  without 
process  or  without  the  knowledge  or  as- 
sent of  his  principal  and  performs  unau- 
thorized acts,  or  commits  a  wrong, 
whether  negligently,  wantonly,  or  ma- 
liciously, he  will  be  liable  for  a  personal 
trespass,  but  his  principal  and  the  bonds- 
men of  the  principal  are  not  liable."  Dy- 
sart  V.  Lurty,  (1896)  3  Okla.  601,  41  Pac. 
724.  See  also  Bagley  t?.  Yates,  (1844)  3 
McLean  466,  2  Fed.  Cas.  No.  725  (dic- 
tum) ;  Hawkins  v.  Thomas,  (1891)  3  Ind. 
App.  399,  29  N.  E.  167. 

6.  Acts   Pursuant   to   Plaintiff's 
Instructions 

"As  a  general  principle,  it  is  undoubt- 
edly true  that  the  marshal  is  responsible 
for  the  acts  of  his  deputy  in  the  execution 
of  process.  .  .  Neither  the  deputy  nor  the 
marshal  can  be  held  responsible  to  the 
plaintiffs  for  any  loss  they  may  sustain 
by  reason  of  an  act  done  in  pursuance 
of  their  own  instructions."  Per  Taney, 
C.  J.,  in  Gwinn  v,  Buchanan,  (1846)  4 
How.  1,  11  U.  S.  (L.  ed.)  849. 

There  is  no  liability  on  a  marshars 
bond  for  the  act  of  his  deputy  in  taking  a 
void  instead  of  a  valid  replevin  bond  where 
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the  deputy's  act  was  pursuant  to  instruc- 
tions from  the  attorney  of  the  plaintifT 
in  the  replevin  suit.  Rogers  v.  The  Mar- 
shal, (1863)  1  WalL  644, 17  U.  S.  (L.  ed.) 
714. 

6.  Misapplication  of  Money  Beeohed 

after  Term  Bwpired 

The  only  powers  retained  by  a  marshal 
after  his  removal  from  office,  or  after  the 
term  for  which  he  was  appointed  has  ex- 
pired, are  to  execute  such  precepts  as  may 
be  in  his  hands,  and  to  retain  such  pris- 
oners as  may  be  in  hia  custody.  Money 
transmitted  to  him  by  a  government  de- 
partment, for  whatever  purpose,  after  that 
period,  would  come  to  his  hands  as  an 
individual,  and  not  as  an  officer,  and  con- 
sequently his  sureties  would  not  be  liable 
for  his  misapplication  of  it.  ( 1831 )  2  Op. 
Atty.-Gen.  416. 

7.  ResponeibiUty  for  Keeper  of  State 

Jail 

An  escape  of  a  judgment  debtor,  after 
a  regular  commitment  by  a  marshal,  un- 
der process  of  a  federal  court,  to  a  state 
jail,  was  held  not  to  be  an  escape  for 
which  the  marshal  was  liable.  The  re- 
sponsibility of  the  marshal  is  limited  to 
his  own  acts  and  the  acts  of  his  deputies, 
and  the  keeper  of  a  state  jail  is  neither 
in  fact  nor  in  law  the  deputy  of  the 
marshal.  Randolph  v.  Donaiascm,  (1815) 
9  Cranch  76,  3  U.  S.   (L.  ed.)  662. 

8.  Liability  of  Deputy  Marshal 

A  suit  may  not  be  maintained  against 
a  deputy  marshal  for  a  breach  of  his 
official  duty.  Such  suit  should  be  brought 
against  the  marshal.  Elyea  v.  William- 
son, (1877)  69  Ga.  432;  Hawkins  i?. 
Thomas,  (1891)  3  Ind.  App.  399,  29  N.E, 
157. 

ni.  Remedies  our  Bond 

1.  Bummary  Proceedings  against 
Sureties 

If  the  plaintiff  in  an  execution  seeks  to 
charge  sureties  for  the  default  of  a  mar- 
shal, he  must  proceed  regularly  by  action, 
and  obtain  his  judgment  in  the  manner 
and  form  pointed  out.  Summary  proceed- 
ings against  the  sureties,  though  author- 
ized by  a  state  statute  as  against  the 
marshal  himself,  would  be  repugnant  to 
the  Act  of  April  10,  1806  (now  constitut- 
ing the  text  secticm  of  the  Revised  Stat- 
utes). Gwin  V,  Barton,  (1848)  6  How.  7, 
affirming  Gwin  v,  Breedlove,  (1848)  2 
How.  29,  11  U.  S.  (L.  ed.)  167. 

2.  Condition  Precedent  to  Action  on 

Bond 

While  the  oath  of  the  marshal  makes  it 
his  duty  to  make  true  returns  of  all  law- 
ful precepts  directed  to  him,  an  action 
will  not  lie  upon  his  official  bond  for  not 


returning  an  execution,  unless  he  has  been 
called  upon  by  the  court,  or  by  rule  of  the 
court,  to  return  it  «nd  has  refused  or 
failed  to  do  so.  U.  S.  v,  Williams,  (1838) 
5  Cranch  0.  C.  400,  28  Fed.  Cas.  No. 
16,714. 

3.  Federal  Jurisdiction  of  Suit  on  Bond 

A  suit  on  a  marshal's  bond,  where  the 
jurisdicticmal  amount  is  in  controversy, 
may  be  brought  in  the  federal  court,  re- 
gardless of  the  citizenship  of  the  parties. 
Adler  v.  Newcomb,  (1872)  2  Dill.  45,  1 
Fed.  Cafi.  No.  83.  See  also  Bock  v.  Per- 
kins, (1890)  139  U.  S.  628,  11  S.  Ct.  677, 
35  U.  8.  (L.  ed.)  314;  Wetmore  v.  Rice, 
(1858)  1  Biss.  237,  29  Fed.  Gas.  Na 
17,468.  That  is  to  say,  such  a  suit  pre- 
sents a  federal  question.  See  eases  cited 
in  note  to  Judicial  Code,  section  24,  first 
paragraph,  in  title  Judiciabt. 

A  suit  on  a  marshal's  bond  is  a  suit  of 
a  civil  nature  arising  under  the  Consti- 
tution and  laws  of  the  United  States, 
within  the  Act  relating  to  removal  of 
causes  from  state  courts.  Feibelman  v, 
Packard,  (1883)  109  U.  S.  421,  3  S.  Ct 
289,  27  U.  S.  (L.  ed.)  984. 

4.  Parties  to  Action 

In  a  suit  on  the  marshal's  bond  the  in- 
jured party  may  bring  the  acticm  in  his 
own  name,  or  in  the  name  of  the  United 
States,  and  the  United  States  in  such 
instance  would  be  a  ncxninal,  not  a  sub- 
stantial party.  U.  S.  t;.  Davidson,  ( 1864). 
1  Biss.  433,  25  Fed.  Cas.  No.  14,921. 

If  the  marshal  or  his  deputy  commit  a 
misfeasance  in  office  to  the  injury  of  the 
United  States,  the  latter  may  maintain  an 
action  of  debt  on  the  marshal's  bond. 
(1800)  1  Op.  Atty.-Gen.  92. 

Where  a  marshal  having  made  his  re- 
turns to  the  government,  and  having  be^i 
allowed  the  amount  due  a  deputy,  retains 
such  amount  in  his  hands  the  deputy  may 
not  maintain  an  action  on  the  marshal's 
bond  to  recover  such  amount;  it  being 
held  that  the  United  States  is  oonoemed 
only  with  the  accounting  of  the  marshal 
and  when  that  is  done  he  is  no  longer  re- 
sponsible to  the  government,  and  that 
where  the  government  in  such  a  case  has 
no  right  of  action  on  a  marshal's  bond  no 
suit  may  be  maintained  thereon  by  a  pri- 
vate individual.  Bollin  v.  Blythe,  (1891) 
46  Fed.  181. 

5.  Declaration 

In  a  suit  on  the  bond  it  is  not  necessary 
for  the  plaintiff  to  allege  nonpayment  of 
the  penalty,  for  the  sureties  cannot  dis- 
charge themselves  by  paying  the  amount 
of  the  penalty  to  any  one  who  shall  re- 
cover on  the  bond  a  sum  less  than  the 
penalty.  Sperring  v.  Taylor,  (1841)  2 
McLean  362,  22  Fed.  Cas.  No.  13,235. 

Where  a  marshal's  duty  is  to  make  the 
money  on  an  execution  in  his  hands  unless 
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the  defendant  replevins  it  under  .  the 
state  statute,  he  is  not  bound  absolutely 
to  make  the  money,  and  a  declaration  in 
an  action  on  his  bond  is  had  if  framed 
upon  the  hypothesis  that  he  is  so  bound. 
But  an  averment  that  the  marshal  took  a 
replevy  bond  with  sureties  who  were  not, 
as  the  statute  required,  sufficient  free- 
hold securitieB,  but  were,  and  ever  «inoe 
have  h&BBL,  wholly  insolvent,  was  held 
good  on  demurrer;  for  if  the  marshal 
take  a  man  who  is  not  a  freeholder,  and 
he  shall  become  insolvent,  the  marshal 
will  not  be  exonerated,  however  sufficient 
the  surety  might  have  been  at  the  time. 
Bispham  r.  Taylor,  (1841)  2  McLean 
366,  3  Fed.  Cas.  No.  1,443, 

''  In  an  action  upon  an  official  bond  it  ifl 
necessary  to  all^e  and  prove  the  existence 
of  conditions  and  circumstances  requiring 
some  official  action  on  the  part  of  the 
officer,  and  that  the  injury  sought  to  be 
redressed  was  inflicted  while  the  officer 
was  so  attempting  to  act,  or  on  account 
of  his  failure  to  act  at  all.  .  .  .  The  aver- 
ment that  the  officer  was  acting  under 
color  of  authority  is  a  mere  conclusion 
and  is  not  sufficient  to  show  that  the  in- 
jury resulted  from  an  official  act."  Haw- 
kins V.  Thomas,  (1891)  3  Ind.  App.  399, 
29  N.  E.  157. 

6.  Burden  of  Proof 

The  burden  of  proof  of  an  alleged  mi«- 
appropriation  by  the  marshal,  where  his 
accounts  have  been  approved  according  to 
law,  is  upon  the  government  suing  on  the 
bond.  U.  S.  V.  Hilliger,  (1892)  1  Alaska 
47. 

7.  Evidenoe 

Where  the  cause  of  action  set  forth  in 
a  complaint  is  for  the  breach  of  a  mar- 
shal's bond  in  the  failure  of  the  marshal 
to  aoooimt  for  moneys  in  his  hands  ad- 
judged to  be  due  from  him  to  the  govern- 
ment, a  judgment  against  him  by  the 
Court  of  Claims  on  a  counterclaim  of  the 
government,  based  on  his  failure  within 
the  life  of  the  bond  in  that  respect,  would 
be  admissible  as  evidence  of  a  breach  of 
condition  of  the  bond,  but  not  as  in  itself 
establishing  such  breach.  U.  S.  v.  Meade, 
(1905)  9  Ariz,  209,  80  Pac.  326,  affirming 
on  rehearing  (1904)  8  Ariz.  367,  76  Pac 
467,  and  also  holding  that  to  state  a  cause 


of  action  it  should  be  made  to  appear  by 
proper  averment  that  the  marslial  re- 
tained the  money. improperly  and  in  vio- 
lation of  law. 

8.  Laches  of  Government  No  Defense 

In  a  suit  by  the  United  States  on  a 
marshars  bond  to  recover  for  an  alleged 
indebtedness  to  the  plaintiffs,  failure  of 
the  government  to  present  its  claim 
against  the  insolvent  estate  of  the  de- 
ceased marshal  is  no  defense.  "Neither 
the  statute  of  limitations  nor  laches  will 
bar  the  government  of  the  United  States 
as  to  any  claim  for  relief  in  a  purely 
governmental  matter."  U.  S.  r.  Adams, 
(O.  C.  Nev.  1892)  54  Fed.  114. 

9.  Set-off 
In  an  action  brought  by  the  United 
States  on  a  marshal's  bond  for  the  recov- 
ery of  money  received  bv  the  marshal  on 
executions  in  favor  .of  the  United  States, 
it  was  held  that  the  marshal  could  not 
set  off  an  account  that  was  presented  by 
him  to  the  Treasury  Department  and 
there  disallowed,  in  another  claim  with 
which  the  subject  matter  of  the  pending 
suit  had  no  concern.  U.  S.  v.  Prentice, 
(1853)  6  McLean  65,  27  Fed.  Cas.  No. 
16,083. 

10.  Judgment 

When  &  private  person  brings  suit 
against  a  marshal  and  his  sureties  on  his 
official  bond  for  official  default,  the  judg- 
ment should  not  be  for  the  penalty  but 
for  the  damages  legally  assessed.  Such 
suit  and  the  judgment  thereon  are  for  his 
sole  use.  If  the  suit  be  in  the  name  of 
the  United  States  the  judgment  is  for  the 
penalty.  Hagood  V,  Blythe,  (1889)  87 
Fed.  249. 

11.  Recovery  of  Interest 
Interest  from  the  date  when  a  balance 
of  the  marshal's  fee  and  emolument  ac- 
count was  first  stated  by  the  Treasury 
Department  against  him  may  be  allowed 
in  favor  of  the  government  in  a  suit  by 
the  latter  on  his  bond,  though  the  amount 
thus  stated  was  for  a  larger  amoimt  than 
the  court  finds  to  be  due.  U.  S.  v.  Fitz- 
simmons,  (N.  D.  Ga.  1892)  60  Fed.  381. 


Sec.  785.  [Marghal'B  bond  to  remain  after  judgment  as  further  secur- 
ity.]  The  said  bond  shall  remain,  after  any  judgment  rendered  thereon, 
as  a  security  for  the  benefit  of  any  i)erson  injured  by  breach  of  the  con- 
dition of  the  same,  until  the  whole  penalty  has  been  recovered;  and  the 
proceedings  shall  always  be  as  directed  in  the  preceding  section.     [B.  S.] 

Act  of  April  10,  1806,  ch.  21,  2  Stat.  L.  374. 

This    section    means   that    an    injured  and  may  recover  such  damages  as  may  be 

person  may  bring  suit  on  the  bond  in  his  legally  assessed,  "  such  suits  to  continue 

own  name  and  for  his  sole  use,  notwith-  until    the    whole   penalty    is    recovered." 

standing  a  judgment  already  had  on  it,  Hagood  v.  Blythe,  (1889)  37  Fed.  249. 
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"A  judgment  having  been  rendered  for 
the  amount  of  the  penalty,  it  stands  as  a 
security  to  all  who  may  be  injured  by  the 
default  of  the  marshal.  Complaints*  may 
be  made  subsequent  to  the  judgment  in 
proper  form,  and  the  amounts  being  ascer- 
tained on   issues  made  to   the  court  or 


jury,  executions  may  be  ordered  until  the 
penalty  shall  be  exhausted.  In  this  form 
every  case  may  be  legally  embraced,  with 
little  expense,  and  legally."  Per  Mr. 
Justice  McLean  in  Wetmore  v.  Rice, 
(185«>  1  Biss.  237,  29  Fed.  Cas.  No. 
17,468. 


Sec.  786.  [Liinitation  of  suit  on  marshal 's  bond.]  No  suit  on  a  mar- 
shal's  bond  shall  be  maintained  unless  it  is  commenced  within  sir  years 
aiter  the  right  of  action  accrues,  saving,  nevertheless,  the  rights  of  infants, 
married  women,  and  insane  persons,  so  that  they  sue  within  three  years 
after  their  disabilities  are  removed.    [JB.  8.] 

Act  of  April  10,  1806,  ch.  21,  2  Stat.  L.  374. 

Limitation  of  suits  on  official  bonds  by  United  States  in  the  case  of  deficiency  in 
accounts  of  public  officers,  see  further  Act  of  Aug.  8,  1888,  ch.  787,  |  2,  under  Public 
Officers. 


Suits  by  United  States.— The  statute 
of  limitationfl  of  six  years  does  not  apply 
to  suits  brought  on .  marshal's  bonds  by 
the  United  States.  U.  S.  r.  Rand,  (1877) 
4  Sawy.  272,  27  Fed.  Cas.  No,  16,116; 
U.  S.  V.  Godbold,  (1877)  3  Woods  650,  25 
Fed.  Cas.  No.  15,219. 

When  right  of  action  accrues. —  In  a 
suit  upon  a  marshal's  bond,  the  cause  of 
action  does  not  accrue  to  a  party  plaintiff, 
whose  judgment  the  marshal  fails  to  sat- 
isfy, until  the  final  judgment  has  been 
rendered,  though  he  may  have  before  that 
time  wrongfully  used  money  in  his  hands 


bound  for  the  judgment.  Montgomery  r. 
Hernandez,  (1827)  12  Wheat.  129,  6  U.  S. 
(L.  ed.)   676. 

Mere  delay  in  bringing  suit,  for  a 
period  less  than  six  years,  does  not  dis- 
charge the  surety  where  there  was  bind- 
^^  agreement  to  give  time  and  there  is  no 
evidence  of  injury  caused  by  the  delay; 
although,  perhaps,  in  a  court  of  equity, 
unreasonable  and  inexcusable  delay  on  the 
part  of  the  creditor,  working  injury  to  the 
surety,  may  operate  so  as  to  dincharge 
him.  Hagood  r.  Blythe,  (C.  C.  S.  C.  1889) 
37  Fed.  249. 


Sec.  2.  [Residence  of  judicial  officers.]  That  every  clerk  of  the  ;;ircuit 
or  district  court  of  the  United  States,  United  States  marshal,  or  United 
States  district  attorney,  shall  reside  permanently  in  the  district  whei'e  his 
official  duties  are  to  be  performed,  and  shall  give  his  personal  attention 
thereto ;  and  in  case  any  such  officer  shall  remove  from  his  district,  or  shall 
fail  to  give  personal  attention  to  the  duties  of  his  office,  except  in  case  of 
sickness,  such  office  shall  be  deemed  vacant :  Provided,  That  in  the  southern 
district  of  New  York  said  officers  may  reside  within  twenty  miles  of  their 
districts.     [18  Stat  L,  109.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  June  20, 
1874,  ch.  328. 

But  see  provisions  in  the  two  following  paragraphs  of  text. 

**  Circuit "  courts  mentioned  in  the  text  section  were  abolished  by  Judicial  Code, 
§  289,  in  title  Judiciary. 


Acceptance  of  another  office. — A  clerk 
of  the  Circuit  Court,  who  had  accepted  the 
office  of  clerk  of  the  Circuit  Court  of  Ap- 
peals, did  not  thereby  vacate  the  office 
of  clerk  of  the  Circuit  Court,  within  the 
meaning  of  this  section.  The  residence 
of  the  clerk  within  the  circuit  would  be 
quite  sufficient  to  satisfy  any  possible  im- 
plication in  that  regard.  U.  S.  v.  Harsha, 
(C.  C.  A.  6th  Cir.  1893)  66  Fed.  953,  16 
U.  S.  App.  13,  6  C.  C.  A.  178.    As  to  hold- 


ing more  than  one  office,  see  the  Act  of 
July  31,  1894,  ch.  174,  |  2,  in  title  PubUC 
Officers. 

An  indictment  is  not  invalid,  though 
the  district  attorney  be  a  nonresident  of 
the  district,  if  his  appointoient  and  service 
give  him  the  sta/tus  of  a  de  facto  officer, 
for  his  right  to  the  office  cannot  be  at- 
tacked collaterally.  U.  S.  t\  Mitchell, 
(C.  C.  Ore.  1905)  136  Fed.  896. 
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[Sec.  8.]  [Besidence  of  attornejrs  and  assistants.]  ♦  •  •  The  Attor- 
ney-Qeneral  is  authorized  to  fix  and  declare  the  place  of  the  official  residence 
of  the  district  attorney  and  of  each  of  his  assistants:  Provided,  That  the 
said  assistants  must  be  residents  of  the  district  for  which  they  are 
appointed.     [29  Stat  L.  181.] 

This  18  from  the  Legiglative,  Executive,  and  Judicial  Appropriation  Act  of  May.  28, 
1896,  ch.  252,  g  8.  The  omitted  portion  of  the  section  relates  to  appointment  of 
assistant  district  attorneys,  etc.,  and  is  found  supra,  p.  622. 

Section  24  of  the  above  Act  provides  that  the  provisions  of  section  8  shall  not  apply 
to  Alaska,  and  shall  not  •*  apply  to  the  office  of  the  United  States  district  attorney  and 
his  assistants  for  the  southern  district  of  New  York  or  for  the  District  of  Columbia." 
See  infra,  p.  721. 

An  epitome  of  and  a  cross-reference  to  every  other  section  of  said  Act  of  May  28, 
a896,  ch.  252,  are  given  in  the  note  to  section  8  thereof,  supra,  p.  622. 

A  special  assistant  district  attorney  appointed  under  authority  of  R.  S.  sec.  363, 
supra,  p.  620,  need  not  be  a  resident  of  the  district,  by  the  Act  of  June  30,  1906,  ch. 
3935,  in/rtt,  p.  774. 


Sec.  12.  [Residence  of  marshal.]  •  •  •  The  marshal's  official  resi- 
dence shall  be  deemed  to  be  at  one  of  the  places  of  holding  court  in  the 
district,  and  the  Attorney-General  shall  be  authorized  to  fix  and  declare 
the  place  of  such  official  residence.    [29  Stat.  L.  183.] 

This  is  the  closing  paragraph  of  section  12  of  the  Act  of  May  28,  1806,  ch.  252.  The 
other  portion  of  the  section  will  be  found  infra,  p.  742. 

SecUon  24  of  the  above  Act,  given  infra,  p.  721,  provides  that  this  section  shall  not 
apply  to  Alaska.  For  an  epitome  of  and  cross-reference  to  every  other  section  of  said 
Act  see  note  to  section  8  thereof,  supra,  p.  622. 

See  the  earlier  provision  as  to  residence  of  the  marshal  in  the  Act  of  June  20,  1874^ 
ch.  328,  I  2,  18  Stat.  L.  109,  given  supra,  p.  646. 


n.    COMPENSATION,  FEES,  ALLOWANCES,  AND  ACCOUNTINa 

Sec.  299.  [Settlement  of  aooounts  of  district  attorneys  for  services  in 
certain  cases.]  All  accounts  of  the  United  States  district  attorneys  for 
services  rendered  in  cases  instituted  in  the  courts  of  the  United  States,  or  of 
any  State,  when  the  United  States  is  interested,  but  is  not  a  party  of  record, 
or  in  cases  instituted  against  the  ofScers  of  the  United  States,  or  their 
deputies,  or  duly  appointed  agents,  for  acts  committed  or  omitted  or 
suffered  by  them  in  the  lawful  discharge  of  their  duties,  shall  be  audited 
and  allowed  as  in  other  cases,  assimilating  the  fees,  as  near  as  may  be,  to 
those  provided  by  law  for  similar  services  in  cases  in  which  the  United 
States  is  a  party.    [B.  S.] 

Act  of  Aug.  16,  1856,  ch.  124,  11  Stat.  L.  60. 

This  section  was  superseded  as  to  all  district  attorneys  except  the  district  attorney 
for  the  southern  district  of  New  York  and  for  the  District  of  Columbia  by  sections  6, 
7,  and  24  of  the  Act  of  May  28,  1896,  ch.  252,  infra,  pp.  718,  722,  721,  providing  for 
salaries  and  other  compensation  in  lieu  of  fees;  and  the  exception  of  the  district 
attorney  for  the  southern  district  of  New  York  was  withdrawn  by  force  of  provisions 
in  the  Act  of  March  3,  1905,  ch.  1483,  infra,  pp.  727,  728,  that  in  no  case  except  in  the 
District  of  Columbia  shall  district  attorneys  receive  fees  in  addition  to  salary,  and  that 
the  salary  of  the  district  attorney  for  the  southern  district  of  New  Yoric  shall  be 
$10,000  per  annum. 
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Since  the  paBBage  of  aaid  Act  of  May  28,  1896,  eh.  262,  there  aeem  to  have  been  no 
reported  cases  involving  the  construction  or  application  of  the  text  section  299. 
See  R.  S.  sec  827,  infra,  p.  666,  and  note  thereto. 

Extra  compensation  for  district  attor- 
ney see  note  to  R.  S.  sec.  823,  infra, 
p.  649. 


Sec.  365.  [Oomusel  fees  restrioted.]  No  compensation  shall  hereafter 
be  allowed  to  any  person,  besides  the  respective  district  attorneys  and 
assistant  district  attorneys  for  services  as  an  attorney  or  counselor  to  the 
United  States,  or  to  any  branch  or  Department  of  the  Government  thereof, 
except  in  cases  specially  authorized  by  law,  and  then  only  on  the  certificate 
of  the  Attomey-Gknerjd  that  such  services  were  actually  rendered,  and  that 
the  same  could  not  be  performed  by  the  Attorney-General,  or  Solicitor- 
General,  or  the  oflftcers  of  the  Department  of  Justice,  or  by  the  district 
attorneys.    [R.  8,] 

Act  of  June  22,  1870,  ch.  160,  16  Stat.  L.  164. 

As  to  authority  of  the  Attorney-General  to  employ  counsel  to  aid  district  attorneys, 
and  as  to  appointment,  conunisaion  and  oath  of  such  counsel,  see  supra,  pp.  620,  621. 

The  imphcation  m  the  text  section  that  compensation  may  be  allowed  to  district 
attomevs  for  official  services  in  cases  not  specially  authorized  by  law  is  destroyed  by 
force  of  provisions  in  the  Act  of  May  28,  1896,  ch.  252,  as  stated  in  the  note  to  R  S. 
sec.  299,  supra,  p.  647. 

United  States  cannot,  under  existing  legis- 
lation, be  compensated  for  such  services, 
in  the  absence  of  the  certificate  of  the 
attorney-general.  In  accepting  such  em- 
ment  they  take  the  risk  of  thai;  officer 
giving  such  a  certificate  as  ought  to  be 
given.  If  he  fails  or  refuses  to  give  tlie 
required  certificate,  Congress  alone  can 
provide  for  compensation.  The  courts  can- 
not disr^ard  the  express  command  of  the 
statute  forbidding  compensation  to  be  al- 
lowed for  legal  services  rendered  by  special 
counsel  when  the  claim  therefor  is  not 
accompanied  by  the  prescribed  certificate 
of  the  attorney -general.  U.  S.  v, 
Crosthwaite,  (1897)  168  U.  S.  376,  18 
S.  Ct.  107,  42  U.  S.  (L.  ed.)  607. 

Pay  for  services  not  professionaL — 
"  There  is  no  authority  for  the  Attorney- 
General  to  stipulate  to  pay  an  attorney 
at  law,  under  the  name  of  a  fee,  a  sum 
which,  as  is  understood  beforehand,  is 
much  larger  than  the  professional  services 
involved  can  be  worth,  and  is  sought  to 
be  justified  upon  the  ground  that  a  great 
part  of  it  is  to  be  shared  by  others,  for 
services  not  professional  —  that  is,  pay- 
ment for  disclosures,  etc."  (1874)  14  Op. 
Atty.-Gen.  655  (Phillips,  Solicitor-Gen- 
eral ) . 


Special  assistants. — ''We  are  of 
opinion,"  says  the  court,  ''  that  the  better 
construction  of  section  365  is  that  one  who 
receives  a  commission  as  special  assistant 
to  the  district  attorney  for  particular 
cases,  or  for  a  single  term  of  the  court,  or 
for  a  limited  time,  is  not  an  assistant  dis- 
trict attorney  within  the  meaning  of  that 
section."  U.  S.  v,  Crosthwaite,  (1897) 
168  U.  S.  375,  18  S.  Ct.  107,  42  U.  S. 
(L.  ed.)  507,  overruling  Crosthwaite  v. 
U.  S.,  (1895)  30  Ot.  CI.  301. 

''The  words  'branch'  and  'depart- 
ment' are  not  used  synonymously.  The 
latter  refers  to  the  executive  departments 
recognized  by  the  Constitution  and  regu- 
larly established  by  law,  and  the  former 
to  those  parts  of  the  government  which 
are  created  by  statute  as  independent  of 
any  department,  such  as  the  Grovernment 
Printing  Office,  the  Smithsonian  Insti- 
tution, and  other  organizations."  Perry 
V.  U.  S.,  (1893)  28  Ct.  CI.  483. 

A  certificate  of  the'  Attorney-General 
is  indispensable  for  allowance  of  compen- 
sation. U.  S.  V.  Herron,  (1897)  170  U.  S. 
527,  18  S.  Ct.  703,  42  U.  S.  (L.  ed.)  1132; 
U.  S.  V.  Winston,  (1898)  170  U.  S.  522, 
18  S.  Ct.  701,  42  U.  S.  (L.  ed.)  1130. 

Attorneys  and  counselors  especially  em- 
ployed  to   render   legal   services   for   the 


Sec.  561.  [Compensation  of  deputy  clerks  of  dis-trict  courts.]    The 

compensation  of  deputies  of  the  clerks  of  the  district  courts  shall  be  paid 
by  the  clerks,  respectively,  and  allowed  in  the  same  manner  that  other 
expenses  of  the  clerks'  ofSces  are  paid  and  allowed.    [R.  8,] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  330. 

An  identical  provision  in  respect  of  deputies  of  clerks  of  the  Circuit  Courts  was 
made  hy  R.  S.  sec.  626  (Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  330),  which  section 
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was  expressly  repealed  by  Judicial  Code,  §  297,  in  title  Judiciabt;  and  Circuit  Courts 
were  abolished  by  Judicial  Code,  §  289,  in  title  Judiciabt. 

Fees  of  clerks  are  prescribed  by  R.  S.  sec.  828,  infra,  p.  657.  See  also  as  to  fees,  com- 
pensation, and  expenses  of  clerks  R.  S.  sec.  831,  infraf  p.  698;  R.  S.  sec.  833,  infra, 
p.  699;  R.  S.  sees.  844-846,  infra,  pp.  707,  708,  and  Act  of  June  28,  1902,  ch.  1301,  §  1, 
tnfra,  p.  735. 

Clerk's  lisht  to  deputy's  fees. — ^A  derk  Fees  as  witness. — ^A  deputy  clerk  is  an 

has  the  right  to  receive  the  fees  earned  by  officer  of  court  and  is  not  entitled  to  per 

his  deputy,  for  the  reason  that  Uie  salary  diem  and  mileage  when  called  as  a  wit- 

of  the  deputy  must  be  paid  by  the  clerk  ness  for  the  government  in  a  case  tried  in 

from    the   earnings  of   the   clerk's   office  the  court  in  which  he  is  officiating.    Eof  p. 

under  the  fee  bill,  and  that  the  clerk  is  .Burdell,  (1887)   32  Fed.  681. 
responsible  for  the   acts  of  his  deputy. 
Erwin  v.  U.  S.,    (1889)    37  Fed.  475,  2 
L.  R.  A.  229. 

B.  S.  sec.  770.      This  section  read  as  follows: 

"  Sec.  770.  [SaloTies  of  district  attorney  a.] —  The  district  attorney  for  the  southern 
district  of  New  York  is  entitled  to  receive  quarterly,  for  all  his  services,  a  salary  at 
the  rate  of  six  thousand  dollars  a  year.  For  extra  services  the  district  attorney  for  the 
district  of  California  is  entitled  to  receive  a  salary  at  tiie  rate  of  five  hundred  dollars  a 
year,  and  the  district  attorneys  for  all  other  aistricts  at  the  rate  of  two  hundred 
dollars  a  year." 

N.  Y.,  (S.  D.)  Act  of  Aug.  6,  1861,  ch.  56,  12  Stat.  L.  317.  Cal.,  Act  of  Sept.  28, 
1850,  ch.  86,  9  Stat.  L.  552.  Districts  in  1841,  Act  of  March  3,  1841,  ch.  35,  5  Stat.  L. 
427.  Ark.  (W.  D.)  Act  of  March  3,  1861,  ch.  24,  9  Stat.  L.  695.  Fla.,  (N.  D.)  Act 
of  March  3,  1845,  ch.  75,  6  Stat  L.  788.  Fla.,  (S.  D.)  Act  of  Feb.  23,  1847,  ch.  20, 
9  Stat.  L.  131.  Iowa,  Act  of  March  3,  1845,  ch.  76,  6  Stat.  L.  789.  Kans.,  Act  of  Janu- 
ary 29,  1861,  ch.  20,  12  Stat.  L.  128.  Mich.,  (W.  D.)  Act  of  Feb.  24,  1863,  ch.  64,  12 
Stat.  L.  661.  Minn.,  Act  of  May  11,  1858,  ch.  31,  11  Stat.  L.  286.  Neb.,  Act  of  June  8, 
1872,  ch.  350,  17  Stat.  L.  337.  N.  Y.,  (E.  D.)  Act  of  Feb.  26,  1865,  ch.  54,  13  Stat.  L. 
438.  Ohio,  (S.  D.)  Act  of  Feb.  10,  1866,  ch.  73,  10  Stat.  L.  605.  Or^on,  Act  of  March 
3,  1859,  ch.  85,  11  Stat.  Ll  437.  Nev^  Act  of  July  20,  1868,  ch.  176,  15  Stat.  L.  109. 
Texas,  (E.  D.)  Act  of  Dec.  29,  1846,  ch.  1,  9  Stat.  t.  1.  Texas,  (W.  D.)  Act  of  Feb.  21, 
1857,  ch.  57,  11  Stat.  L.  166.  W.  Va.,  Act  of  Feb.  4,  1819,  ch.  12,  3  Stat.  L.  478,  479; 
Act  of  May  26,  182,  ch.  167,  4  Stat.  L.  48;  Act  of  June  11,  1864,  ch.  120,  13  Stat.  L. 
124.  Wis.,  Act  of  Aug.  6,  1846,  ch.  89,  5  Stat.  L.  57;  Act  of  June  29,  1870,  ch.  175, 
16  Stat.  L.  172. 

All  provisions  of  this  section  save  those  relating  to  the  district  attorney  for  the 
southern  district  of  New  York  were  superseded  by  Act  of  May  28,  1896,  ch.  252,  §§6 
and  7,  set  forth  infra,  pp.  718,  722,  and  the  provision  for  the  salary  of  the  district 
attorney  for  the  southern  district  of  New  York  was  superseded  by  the  provision  for  a 
salary  of  $10,000  in  the  Act  of  March  3,  1905,  ch.  1483,  infra,  p.  728. 

Pro   rata   for  part   of    year. — ''  Where  fees  received  by  the  district  attorney  for 

officers  of  the  United  States,  entitled  to  a  the  southern   district  of  New  York   for 

yearly     compensation,     are     superseded  services  in  confiscation  cases  constituted  a 

within  the  year,  the  general  rule  is  that  part  of  his  official  emoluments  for  whic^ 

they  are  entitled  to  a  pro  rata  compensa-  he    was    required    to    make    accounting, 

tion."    U.  S.  V.  Wendell,  (1864)   2  Cliff.  Compensation  of  Dist.  AUy.,   (1864)    11 

340,  28  Ferf.  Cas.  No.  16,666.  Op.  Atty.-Gen.  79. 

Southern  District  of  New  York. —  The 

R.  S.  sec.  781.    This  section  read  as  follows: 

''Sec.  781.  Marshals  are  entitled  to  receive  salaries,  as  a  compensation  for  extra 
services,  as  follows:  The  marshal  of  the  district  of  California,  at  the  rate  of  five 
hundred  dollars  a  year;  the  marshal  of  the  districts  of  North  Carolina  at  the  rate 
of  four  hundred  dollars  a  year;  the  marshals  of  all  other  districts,  except  the  southern 
and  eastern  districts  of  New  York,  the  eastern  district  of  Pennsylvania,  the  southern 
district  of  Illinois,  the  western  district  of  Missouri,  the  northern  and  southern  dis- 
tricts of  Georgia,  and  the  districts  of  Massachusetts,  Maryland,  and  Nevada,  at  the 
rate  of  two  hundred  dollars  year." 

The  above  section  was  superseded  by  the  Act  of  May  28,  1896,  ch.  252,  §§6  and  9, 
fixing  the  compensation  of  marshals,  infra,  pp.  718,  736. 

Sec.  823.  [P668  to  be  taxed.]  The  following  and  no  other  compensa- 
tion shall  be  taxed  and  allowed  to  attorneys,  solicitors,  and  proctors  in  the 
courts  of  the  United  States,  to  district  attorneys,  clerks  of  the  circuit  and 
district  courts,  marshals,  commissioners,  witnesses,  jurors,  and  printers  in 
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the  several  States  and  Territories,  except  in  cases  otherwise  expressly  pro- 
vided by  law.  But  nothing  herein  shall  be  construed  to  prohibit  attorneys, 
solicitors,  and  proctors  from  charging  to  and  receiving  from  their  clients, 
other  than  the  Gk)vemment,  such  reasonable  compensation  for  their  services, 
in  addition  to  the  taxable  costs,  as  may  be  in  accordance  with  general  usage 
in  their  respective  States,  or  may  be  agreed  upon  between  the  partiea. 
[R.  8.] 

Act  of  Feb.  26,  1853,  ch.  80,  10  Stat.  L.  161;  Act  of  March  3,  1855,  ch.  175,  10  Stat 
L.  670,  671. 

This  section  ie  set  out  in  the  title  Costs,  voL  2,  p.  624,  which  see  for  other  canes  on 
the  subject  of  taxable  costs. 

"  Circuit "  courts  mentioned  in  this  section  were  abolished  by  Judicial  Code,  |  297, 
in  title  Judigiabt. 

Provision  was  made  in  section  6  of  the  Act  of  May  28^  1896,  ch.  252,  infra,  p.  718, 
for  payment  to  district  attorneys  and  marshals-  of  salaries  and  compensation  m  lieu 
of  fees  and  emoluments,  these  latter  to  be  charged  and  collected,  however,  and  covered 
into  the  treasury. 

offioera  of  the  customs,  in  this  or  any 
other  district,  collectors  of  taxes,  the 
marshal  of  the  district,  and  military  or 
naval  officers  —  which  are  not  provided 
for  by  any  Act  of  Congress,  and  were  not 
performed  on  the  call  or  requisition  of 
either  of  the  executive  departments  and 
have  not  been  sanctioned  by  them  or 
either  of  them,  and  which  have  not  been 
sanctioned  by  a  usage  so  certain,  uniform, 
and  notorious  as  to  be  understood  and 
known  to  both  parties,  so  as  in  effect  to  be 
taken  as  part  of  their  contract,  should 
not  be  allowed  to  the  defendant  as  a  credit 
or  charge  against  the  United  States." 

There  are  three  conditions  precedent  to 
the  recovery  by  a  district  attorne}r  of  any 
compensation  oeyond  that  prescribed  by 
the  statutes,  namely:  The  service  must 
haye  been  such  as  he  was  not  reouired  to 
perform  in  the  discharge  of  the  auties  of 
his  office;  the  extra  compensation  for  his 
services  must  have  been  authorised  by 
law;  and  there  must  have  been  an  appro- 
priation therefor  which  explicitly  stated 
that  it  was  for  such  extra  compensation. 
U.  S.  V,  Ady,  (C.  C.  A.  1896)  76  Fed.  359, 
40  U.  S.  App.  312,  22  C.  C.  A.  223.. 

Whenever  the  Attorney-General  calls 
upon  a  district  attorney  to  appear  for  the 
government  in  a  case  pending  in  the  Cir- 
cuit Court  of  Appeals,  he  is  not  directing 
him  in  the  discharge  of  his  official  duties 
as  district  attorney  but  is  employing  him 
as  special  counsel,  and  the  compensation 
which  he  ma^  receive  is  not  a  part  of  his 
compensation  as  district  attorney  or 
limited  by  the  maximum  prescribed  there- 
for. U.  S.  V.  Winston,  (1898)  170  U.  S. 
522,  18  S.  Ct.  701,  42  U.  S.  (L.  ed.)  1130; 
U.  S.  p.  Garter,  (1898)  170  U.  S.  527, 
18  S.  Ct.  703,  42  U.  S.  (L.  ed.)  1133, 
affirming  (1896)   31  Ct.  CI.  348. 

A  district  attorney  is  entitled  to  special 
compensation  for  attending  a  state  court 
in  behalf  of  the  United  States,  and  if  the 
cause  be  removed  to  the  Circuit  Court  he 
is  entitled  to  the  compensation  of  a  dis- 
trict attorney.    Dist.  Atty.,  etc.,  (1820)  1 


This  section  means  that  whatever  costs 
were  properly  taxable  in  favor  of  attor- 
neys, solicitors,  and  proctors  are  still  to 
be  theirs,  in  addition  to  the  compensation 

£rovided  for  by  section  824  following, 
[atheson  v.  Hanna-Schoelkopf  Co.,  (1904) 
128  Fed.  164. 

Where  libelant  was  the  preyailing  party 
in  a  suit  in  admiralty,  but  for  equitable 
reasons  the  court  directed  that  the  costs 
be  divided  and  paid  by  the  parties  in 
stated  proportions,  such  order  should  be 
construed  as  including  the  statutory  fee 
for  libelant's  proctor,  which  in  ordmary 
course  would  have  been  taxed  as  costs,  but 
not  a  fee  for  respondent's  proctor.  The 
L.  F.  Munscm,  (1904)  127  Fed.  767. 

Ordinary  counsel  fees  not  taxable. — 
This  section  does  not  prevent  attorneys 
from  charging  and  receiving  from  their 
client,  in  addition  to  this  taxable  docket 
fee,  reasonable  compensation  for  their 
services,  but  it  must  be  from  their  client, 
and  not  his  adversary,  in  the  nature  of 
costs.  Doddridge  County  Oil,  etc.,  Co.  v. 
Smith,  (1909)  173  Fed.  388. 

Extra  compensation  of  district  attorney 
prior  to  Act  of  1896  above  cited  in  the 
note  under  the  text.  If  service  performed 
by  a  district  attorney  was  his  duty  as 
defined  by  law  then  he  is  forbidden  by 
statute  from  receiving  any  special  com- 
pensation on  account  of  such  services; 
but  if  his  duties  did  not  embrace  such 
service  he  is  entitled  to  be  paid  therefor 
without  reference  to  the  regular  salary, 

eay,  or  emoluments  attached  to  his  office. 
r.  S.  t\  Johnson,   (1899)    173  U.  S.  363, 
19  S.  Ct.  427,  43  U.  S.  (L.  ed.)  731. 

*'  It  is  my  clear  opinion,"  said  Hopkin- 
son,  J.,  in  U.  S.  v.  Ingersoll,  (1837) 
Crabbe  [135]  169,  26  Fed.  Cas.  No.  16,440, 
"  that  all  the  charges  made  in  this  case 
by  way  of  set-off  against  the  United  States 
for  what  are  called  extra-official  services 
rendered  by  the  defendant  [district  attor- 
ney], to  certain  subordinate  officers  of  the 
government,  and  on  their  application  and 
request  —  such    as   collectors    and    other 
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Op.  Atty.-Gen.  388,  (183(^)  3  Op.  Atty.- 
Gen.  45,   (1854)   6  Op.  Atty.-Gen.  200. 

A  district  attorney  is  not  entitled  to  re- 
ceive oompeneation  in  addition  to  his  sal- 
ary for  defending  officers  of  the  army,  in 
suits  against  them  for  acts  done  in  the 
line  of  their  duties.  U.  S.  v.  Adj,  (0.  O. 
A,  1806)  76  Fed.  350,  40  U.  S.  App.  312, 
22  CCA  223 

Biit  in  Weed  v.  U.  S.,  (1807)  82  Fed. 
420,  it  was  held  that  any  other  attorney 
not  a  federal  officer  could  have  perf6rmed 
the  same  services  and  that  such  services 
were  not  done  in  an  official  capacity,  and 
that  the  district  attorney  was  entitled  to 
a  reasonable  compensation,  and  that  such 


compensation  could  not  be  regarded  as  a 
part  of  his  salary. 

A  district  attorney  does  not  become  en- 
titled to  extra  compensation  for  services 
in  argument  of  a  suit  b^  reason  of  his 
receiving  instruction  relating  thereto  from 
the  secretary  of  the  navy.  Dist.  Atty., 
(1855)    7  Op.  Atty.-Gen.  86,  53,  46.  . 

A  district  attorney  is  not  entitled  to 
receive  compensation  in  addition  to  his 
salary  for  taking  a  deposition  in  his  dis- 
trict in  an  action  nending  in  another 
district.  U.  S.  v.  Ady,  (C.  C.  A.  1806) 
76  Fed.  350,  40  U.  S.  App.  312,  22  C.  C.  A. 
223. 


Fees  op  Attornetb,  Solicitors,  and  Proctors 

Sec.  824.  [Fees  of  attomejrs,  solicitors,  and  proctors.]  On  a  trial 
before  a  jury,  in  civil  or  criminal  causes  or  before  referees,  or  on  a  final 
hearing  in  equity  or  admiralty,  a  docket  fee  of  twenty  dollars :  Provided, 
That  in  cases  of  admiralty  and  maritime  jurisdiction,  where  the  libelant 
recovers  less  than  fifty  dollars,  the  docket  fee  of  his  proctor  shall  be  but 
ten  dollars. 

In  cases  at  law,  when  judgment  is  rendered  without  a  jury,  ten  dollars. 

In  cases  at  law,  when  tiie  cause  is  discontinued,  five  dollars. 

For  scire  facias,  and  other  proceedings  on  recognizances,  five  dollars. 

For  each  deposition  taken  and  admitted  in  evidence  in  a  cause,  two  dollars 
and  fifty  cents. 

[For  services  rendered  in  cases  removed  from  a  district  to  a  circuit  court 
by  writ  of  error  or  appeal,  five  dollars.] 

For  examination  by  a  district  attorney,  before  a  judge  or  commissioner, 
of  persons  charged  with  crime,  five  dollars  a  day  for  the  time  necessarily 
employed. 

For  each  day  of  his  necessary  attendance  in  a  court  of  the  United  States 
on  the  business  of  the  United  States,  when  the  court  is  held  at  the  place  of 
his  abode,  five  dollars ;  and  for  his  attendance  when  the  court  is  held  else- 
where, five  dollars  for  each  day  of  the  term. 

For  traveling  from  the  place  of  his  abode  to  the  place  of  holding  any 
court  of  the  United  States  in  his  district,  or  to  the  place  of  any  examination 
before  a  judge  or  commissioner,  of  a  person  charged  with  crime,  ten  cents 
a  mile  for  going  and  ten  cents  a  mile  for  returning.    * 

When  an  indictment  for  crime  is  tried  before  a  jury  and  a  conviction  is 
had,  the  district  attorney  may  be  allowed,  in  addition  to  the  attorney's  fees 
herein  provided,  a  counsel  fee,  in  proportion  to  the  importance  and  diffi- 
culty of  the  cause,  not  exceeding  thirty  dollars.    [B.  8.] 

Act  of  Feb.  26,  1863,  ch.  80,  10  Stat.  L.  161,  162. 

The  first  six  paragraphs  of  this  section  are  also  given  in  the  title  Costs,  vol.  2, 
p.  628,  where  also  the  cases  construing  the  same  are  found. 

The  provision  in  brackets  as  to  "  cases  removed  from  a  district  to  a  circuit  court 
by  writ  of  error  or  appeal "  is  inoperative,  the  appellate  jurisdiction  of  circuit  courts 
having  been  abolished  by  section  4  of  the  Circuit  Court  of  Appeals  Act  of  March  3, 
1891,  ch.  617,  26  Stat.  L.  827;  and  Circuit  Courts  having  been  abolished  by  Judicial 
Code,  §  289,  infra,  title  Judiciaby. 

The  provisions  in  this  section  for  per  diems,  mileage,  and  counsel  fee  for  conviction, 
are  superseded,  except  as  to  the  district  attorney  for  the  District  of  Columbia,  by 
sections  6,  7,  and  24  of  the  Act  of  May  28,  1896,  ch.  262,  infra,  pp.  718,  722,  721,  section  7 
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of  said  Act  declaring  that  the  salaries  there  provided  for  district  attorneys  shall  be 
"in  lieu  of  the  salaries,  fees,  per  centums,  and  other  compensations  now  allowed"; 
by  section  8  of  said  Act,  sitprc^  p.  647,  and  the  Act  of  May  27,  1908,  ch.  200,  f  1,  infra, 
p.  726,  providing  for  the  payment  of  expenses  of  district  attorneys  for  lodging,  sub- 
sistence and  travel;  and  by  the  Act  of  March  3,  1905,  ch.  1483,  |  1,  infra,  p.  727,  for- 
bidding district  attorneys  to  receive  fees  in  addition  to  salary. 


Docket  fees  in  consolidated  cases. — 
Whe^e  there  are  several  distinct  causes 
of  action  with  different  parties  although 
consolidated  in  a  single  suit,  each  claim- 
ant is  entitled  to  a  docket  fee  of  ten  dol- 
lars. Scranton  Title  Guaranty,  etc.,  Co. 
t?.  Crane  Co.,  (1910)  219  U.  S.  24,  31 
S.  Ct.  140,  55  U.  S.  (L.  ed.)  72.  See  also 
cases  cited  in  Costs,  vol.  2,  p.  628,  note. 

Judgment  rendered  without  Jury. — ^An 
order  remanding;  a  cause  to  a  state 
court  under  Judicial  Code,  section  37,  in 
title  JuDidABY,  is  not  reviewable  and 
therefore  is  in  the  nature  of  a  final  judg- 
ment. Rendered  without  the  intervention 
of  a  jury,  it  falls  logically  within  the 
second  paragraph  of  this  section  and  an 
attorney 'a  docket  fee  of  $10  it  therefore 
a  proper  allowance.  Walsh  v.  Joplin,  etc., 
R.  Co.,  (D.  G.  Kans.  1915)  219  Fed.  345. 
See  iJso  cases  cited  under  the  heading 
"Judgment  rendered  without  jury"  in 
Costs,  vol.  2,  p.  629,  note. 

Fees,  etc.,  of  district  attorneys  prioT  to 
Act  of  1896,  above  cited  in  this  note,  as 
superseding  the  text  section  in  respect  of 
mich  fees,  etc. 

Amount  UnUied, — ^Although  the  fees 
taxed  in  favor  of  the  district  attorney 
were  made  by  decree  of  the  court  with  the 
consent  of  the  parties,  he  may  not  retain 
more  than  the  compensation  allowed  him 
by  law.  Bliss  v.  U.  S.,  (1889)  37  Fed. 
191. 

Pro9ecuti(m$  —  Civil. — ^A  district  attor- 
ney is  entitled  to  receive,  for  the  prose- 
cution of  any  civil  action  in  whicn  the 
United  States  is  concerned  before  a  fed- 
eral court  of  his  district,  only  the  fee  pro- 
vided by  this  section.  (1863)  10  Op. 
Atty.-Gen.  489. 

Fees  may  not  be  allowed  to  a  district 
attorney  in  a  civil  suit  to  recover  the  in- 
ternal revenue  tax  on  cigars  which  results 
in  a  verdict  for  the  defendant.  This  is 
provided  for  in  R.  S.  sec.  825.  Hillbom 
V.  U.  S.,  (1892)  27  Ct.  CI.  559. 

An  attachment  for  contempt  is  a  new 
and  independent  suit,  and  a  district  at- 
torney wno  appears  therein  for  the  gov- 
ernment, will  have  his  charges  allowed. 
Van  Hoorebeke  v.  U.  S.,  (1891)  46  Fed. 
456. 

JVo  verdict  rendered, — ^A  district  attor- 
ney is  entitled  to  a  fee  of  $20  wliere  the 
iury  disa^eed  and  no  verdict  was  ren- 
dered. Weed  V,  U.  S.,  (1897)  82  Fed. 
414;  Van  Hoorebeke  v.  U.  S.,  (1891)  46 
Fed.  459;  Hillbom  v.  U.  S.,  (1892)  27 
Ct.  CI.  547. 

In  Montana,  by  the  Act  of  March  3, 
1891,  double  fees  are  allowed  for  services 
in  such  cases.  Weed  v,  U.  S.,  (1897)  82 
Fed.  414. 


To  oonttitute  a  final  hearing  in  equity 
or  admiralty  within  the  meaning  of  this 
section  there  must  be  a  hearing  of  the 
cause  on  its  merits.  Mercartney  v.  Crit- 
tenden, (1885)  24  Fed.  401;  Wooster  p. 
Handy,  (1885)  23  Fed.  50,  followed; 
Goodyear  v.  Sawyer,  (1883)  17  Fed.  3, 
overruled. 

Cases  without  jury. —  In  an  action  to 
foHeit  the  charter  of  a  national  bank  the 
compensation  to  a  district  attorney  for 
services  rendered  is  fixed  at  $10  and  he 
may  not  recover  more.  Bashaw  v.  U.  S., 
(1891)  47  Fed.  40. 

Where  a  United  States  district  attorney 
defends  for  the  government  in  a  suit  by 
an  ex-distriot  attorney  to  recover  for 
services  while  he  was  in  office  the  present 
district  attorney  is  entitled  only  to  the 
statutory  fee  of  $10.  Bashaw  v.  U.  S., 
(1891)  47  Fed.  40. 

Cases  discontinued. —  The  fee  of  five 
dollars  which  is  allowed  to  a  district  at- 
torney for  a  discontinuance  is  very  inade- 
quate, but  the  compensation  is  controlled 
by  statutes,  and  no  more  can  be  recovered. 
Stanton  v.  U.  S.,  (1889)  37  Fed.  252. 

Where  the  accused  is  bound  over  to  the 
District  Court  by  the  commissioner  and 
the  case'  there  discontinued,  the  district 
attorney  is  entitled  to  discontinuance  fees, 
although  no  information  is  filed.  Stanton 
V.  U.  8.,  (1889)  37  Fed.  252. 

When  the  commissioners'  record  was 
sent  to  the  court,  with  the  bail  bonds  and 
an  indictment  drawn,  but  the  grand  jury 
found  not  a  true  bill,  the  district  attorney 
is  entitled  to  his  fees.  Stanton  v.  U.  S., 
(1889)  37  Fed.  252. 

For  the  services  which  resulted  in  a  dis- 
continuance before  the  commissioner  upon 
his  docket  or  the  withdrawal  of  the  case, 
the  per  diem  fee  of  five  dollars  is  justly 
chargeable.  Stanton  17.  U.  S.,  (1889)  37 
Fed.  252. 

Where  at  the  time  the  district  attorney 
was  removed  from  office  there  were  suits 
pending  to  recover  a  penalty  for  the  im- 
portation of  aliens  in  violation  of  the 
emigrant  lafws  and  such  suits  were  eventu- 
ally compromised  and  dismissed  by  the 
government  without  any  judgment  being 
rendered  therein,  no  compensation  for 
such  services  as  were  rendered  by  the  dis- 
trict attorney  before  his  removal  may  be 
recovered.  Bashaw  0.  U.  S.,  (1891)  47 
Fed.  40. 

Depositions. —  Services  rendered  by  the 
district  attorney  at  the  request  of  the 
Attorney-General  in  attending  the  taking 
of  a  deposition  in  a  case  pending  in  an- 
other district  come  within  this  section, 
and  fees  should  be  allowed  therefor.  Mil- 
christ  V.  U.  S.,  (1896)  31  Ct  CI.  407. 
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Servioet  before  oommisMoners. —  The 
judgment  and  disoontinuance  fees  in  this 
section  refer  to  fees  for  services  in  the 
Circuit  and  District  Courts.  All  services 
before  commissioners  are  payable  under 
the  per  diem  clause.  Stanton  v,-  U.  S., 
(1889)  37  Fed.  252. 

A  district  attorney  is  entitled  to  charge 
a  per  diem  for  services  before  a  United 
States  commissioner  upon  the  same  dav 
that  he  is  allowed  a  per  diem  for  attend- 
ance upon  the  court.  (U.  S.  r.  Jones, 
(1800)  134  U.  S.  483,  10  8.  Ct.  615,  33 
U.  S.  (L.  ed.)  1007,  followed.)  U.  S.  v. 
Erwin,  (1893)  147  U.  8.  685,  13  8.  Ct. 
443,  37  U.  8.  (L.  ed.)  331,  overruling 
Baxter  v.  U.  8.,  (C.  C.  A.  1892)  61  Fed. 
671,  10  U.  S.  App.  243,  2  C.  C.  A.  411. 

Where  a  district  attorney  deems  it 
necessary  for  him  to  attend  an  examina- 
tion before  a  commissioner  of  a  person 
charged  with  crime,  and  he  does  attend 
such  examination,  he  is  entitled  to  his  per 
diem  fees.  U.  S.  v.  Perry,  (C.  C.  A.  1892) 
50  Fed.  743,  4  U.  8.  App.  386,  1  0.  C.  A. 
648. 

A  district  attorney  is  entitled  to  per 
diems  for  time  necessarily  employed  in 
the  preliminary  proceedings  of  a  criminal 
prosecution  both  before  and  after  the 
arrest.  He  is  to  be  paid  by  the  day,  not 
by  the  case,  for  such  services.  Fees  of 
Dist.  Atty.,  (1858)  9  Op.  Atty.-Gen.  242. 

The  district  attorney  is  entitled  to  a  fee 
of  five  dollars  per  day  for  the  time  neces- 
sarily employed  in  consultation  or  co- 
operation with  the  commissioner  in  the 
preliminary  prooeedinss  of  a  criminal' 
prosecution  before  the  actual  arrest 
Stanton  v.  U.  8.,  (1889)   37  Fed.  252. 

Where  a  district  attorney  examines  two 
or  more  persons  charged  with  crime  be- 
fore one  commissioner  on  one  day,  he  may 
charge  but  one  per  diem  and  one  mileage. 
U.  S.  V.  Oolman,  (C.  C.  A.  1896)  76  Fed. 
214,  46  U.  8.  App.  133,  22  C.  C.  A.  135. 
Fees  of  Dist  Atfy.,  (1858)  9  Op.  Atty.- 
Gen.  170. 

A  district  attorney  is  not  entitled  to 
per  diems  for  attenaance  before  a  com- 
missioner in  internal  revenue  compromised 
cases  in  order  to  discontinue  proceedings 
pursuant  to  the  order  of  the  commissioner 
of  internal  revenue.  U.  8.  v.  Stanton, 
(C.  C.  A.  1895)  70  Fed.  890,  35  U.  S. 
Add.  799,  17  C.  C.  A.  476. 

^  This  section  so  far  as  it  relates  to  per 
diem  and  mileage  for  examinations  does 
not  apply  to  preliminary  examinations 
where  no  formal  accusation  has  been  made 
and  witnesses  are  not  examined.  U.  8.  v. 
Golman,  (C.  C.  A.  1896)  76  Fed.  214,  46 
U.  S.  App.  133,  22  C.  C.  A.  135;  U.  8.  r. 
Stanton,  (C.  C.  A.  1895)  70  Fed.  890,  35 
U.  S.  App.  799,  17  C.  C.  A.  476. 

The  district  attorney  is  entitled  to  per 
diem  fees  where  he  was  present  for  the 
purpose  of  the  examination  upon  sus- 
pended days  when  no  witnesses  were  exam- 
ined for  the  reason  that  the  magistrate 


adjourned  the  hearing  for  reasons  satis- 
factory to  himself  upon  motion  of  the 
accused.  Stanton  v.  U.  S.,  (1889)  37 
Fed.  258. 

A  district  attorney  is  entitled  to  per 
diem  for  attendance  before  a  commissioner 
on  the  days  when  recognizance  was  taken 
and  hearing  was  continued,  and  also  for 
attendance  for  examination  of  poor  con- 
victs applying  for  a  discharge.  (U.  S. 
V.  Jones,  (1890)  134  U.  S.  483,  10  S.  Ct 
616,  33  U.  8.  (L.  ed.)  1007,  followed.) 
Bird  V.  U.  8.,  (1891)  45  Fed.  110. 

A  district  attorney  is  entitled  to  a  fee 
of  five  dollars  per  day  for  the  time  neces- 
sarily spent  in  actual  attendance  before 
commissioners  upon  the  arraignment  after 
arrest  in  an  examination  of  the  accused 
upon  application  to  take  the  pocnr  convict's 
oath  under  R.  S.  sec  1042.  The  ac- 
cused in  this  case  was  supposed  to  be 
possessed  of  property.  Stanton  v.  U.  S., 
(1889)  37  Fed.  252. 

Diapoaiiion  of  case  not  ahown. — When 
it  does  not  appear  what  disposition  was 
made  of  a  case  in  which  the  district  attor- 
ney appeared  for  the  United  States  the 
lowest  assimilated  fee  will  be  allowed  to  a 
district  attorney.  Milchrist  9.  U.  S., 
(1896)   31  Ct  CI.  415. 

Attendance  on  court. —  The  per  diems 
of  a  district  attorney  are  allowed  when 
the  court  is  held  at  his  place  of  abode,  as 
well  as  for  his  attendance  when  the  court 
is  held  elsewhere,  for  each  day  of  the 
term,  whether  he  is  actually  in  attend- 
ance or  not;  since  he  was  presumed  to  be 
present  at  each  term  for  the  protection  of 
the  interests  of  the  government  These 
per  diems  are  intended  as  compensation 
and  not  as  reimbursement,  and  must  be 
included  as  part  of  the  maximum  com- 
pensation allowed  him  by  law.  U.  8.  v. 
Smith,  (1895)  168  U.  8.  346,  15  S.  Ct 
846,  39  U.  S.  (L.  ed.)  1011. 

In  order  that  a  district  attorney  may  re- 
cover per  diems  for  attendance  upon  court 
or  before  a  commissioner  he  must  be  pres- 
ent in  person  or  appear  by  some  person 
whom  the  statutes  of  the  United  States 
authorize  to  appear  in  his  behalf.  He 
cannot  delegate  his  fimctions  to  other 
counsel.  U.  S.  v.  Stanton,  (C.  C.  A.  1895) 
70  Fed.  890,  35  U.  S.  App.  799,  17  C.  C.  A. 
475. 

The  provision  which  allows  a  oompen- 
satkm  for  each  day  of  the  term  to  the 
district  attorney  for  his  attendance  when 
the  court  is  held  elsewhere  than  at  the 
place  of  his  abode,  does  not  include  days 
when  the  court  is  not  opened  by  a  judge 
and  nothing  is  done  but  to  adi'oum.  Sill 
V.  U.  S.,  (C.  C.  A.  1898)  87  Fed.  699,  67 
U.  S.  App.  747,  31  C.  C.  A.  200. 

The  per  diem  compensation  provided  for 
a  district  attorney  attending  court  else- 
where than  at  his  place  of  sbode,  in  the 
discharging  of  his  official  duties,  cannot 
be  allowed  or  paid  to  him  for  Sundays  or 
legal  holidays  occurring  during  the  term 
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of  the  court;  because  the  proviso  con- 
tained in  the  Act  of  March  3,  1887,  ch. 
362  (see  infra,  p.  716),  prohibits  such 
allowance  or  payment,  and  to  that  extent 
amends  the  above  section.  U.  S.  v.  Perry, 
(C.  C.  A.  1892)  60  Fed.  743,  4  U.  8.  App. 
386,  1  C.  C.  A.  648. 

Mileage. —  Under  this  statute  it  is  not 
only  the  privilege  but  the  duty  of  the 
district  attorney,  to  travel  by  the  moat 
convenient  and  practicable  routes  in  the 
discharge  of  his  official  duties  although 
such  routes  are  not  the  shortest  routes. 
He  is  entitled  to  mileage  over  the  routes 
he  has  actually  traveled.  His  compensa- 
tion is  not  limited  to  mileage  on  snorter 
but  impracticable  and  inconvenient  routes 
he  does  not  travel.  U.  S.  i?.  Perry,  (C.  C. 
A.  1892)  60  Fed.  743,  4  U.  8.  App.  386, 
1  C.  C.  A.  648. 

A  district  attorney  is  entitled  to  mile- 
age only  from  the  p\^ce  of  his  permanent 
residence  to  the  place  where  court  is  held. 
Mileage  of  Dist.  Attys.,  (1860)  9  Op. 
Atty.-Gen.  412. 

A  district  attorney  is  entitled  to  his 
mileage  from  his  place  of  abode  to  the 
place  of  any  examination  before  a  com- 
missioner of  a  person  charged  with  crime. 
U.  S.  V.  Perry,  (C.  C.  A.  1892)  50  Fed. 
743,  4  U.  S.  App.  386,  1  C.  C.  A.  648. 

When  the  district  attorney  actually  and 
necessarily  travels  from  the  place  of  his 
abode  to  the  place  of  an  examination  be- 
fore a  commissioner  of  a  person  charged 
with  crime  in  the  discharge  of  his  official 
duties,  he  is  entitled  to  mileage  for  such 
travel,  notwithstanding  such  place  of  ex- 
amination is  at  the  official  headquarters 
of  such  district  attorney.  U.  S.  v.  Perry, 
(C.  C.  A.  1892)  60  Fed.  743,  4  U.  8.  App. 
386,  1  C.  C.  A.  648. 

Where  a  district  attorney  travels  from 
the  place  where  he  is,  not  his  abode,  to  at- 
tend an  examination  before  a  commis- 
sioner, he  is  entitled  to  mileage  where  the 
distance  charged  for  was  less  than  that 
from  his  abode.  Van  Hoorebeke  v,  U.  S., 
(1891)   46  Fed.  468. 

Where  a  court  of  the  United  States  ia 
in  continuous  session  and  a  district  at- 
torney is  necessarily  in  constant  attend- 
ance there  on  the  business  of  the  United 
States,  he  cannot  recover  mileage  for 
travel  in  going  from  the  place  of  holding 
court  to  the  place  of  his  abode  and  re- 
turning again  to  the  place  of  the  holding 
of  the  court  on  adjournments  over  Sun- 
days or  legal  holidays  during  such  con- 
tinuous session,  although  he  actually  per- 
forms the  travel.  Baxter  v.  U.  S.,  (C.  C. 
A.  1892)  51  Fed.  671,  10  U.  S.  App.  243, 
2  C.  C.  A.  411. 

And  where  a  district  attorney  has  paid 
mileage  to  his  assistants,  he  is  not  entitled 
to  reimbursement  therefor  from  the  gov- 
ernment.    He   may   recover   for  his  own 


actual  travel  and  personal  attendance. 
Townsend  v.  U.  8.,  (1887)  22  Ct.  CI.  208. 

Counsel  fees, —  In  allowing  a  counsel  fee 
to  the  district  attorney,  the  court  acts  in 
its  judicial  capacity,  and  such  allowance 
being  a  judicial  act  of  a  court  of  com- 
petent jurisdiction,  it  is  not  subject  to  re- 
examination and  reversal  by  the  Attorney- 
General.  The  exact  amount  of  the  allow- 
ance within  the  prescribed  limit  is  left 
discretionary  with  the  court.  U.  S.  9. 
O'Grady,  (1874)  22  Wall.  641,  22  U.  a 
(L.  ed.)  772;  Butterworth  p.  U.  8.,  (1884) 
112  U.  S.  50,  6  8.  Ct.  25,  28  U.  S.  (L.  ed.) 
656;  Haybum's  Case,  (1792)  2  Dall.  409, 
note,  1  U.  S.  (L.  ed.)  436;  Bird  v.  U.  S., 
(1891)  46  Fed.  110;  U.  S.  f?.  Waters, 
(1890)  133  U.  8.  208,  10  S.  Ct.  249,  38 
U.  8.   (L.  ed.)   594,  (1886)  21  Ct.  CI.  32. 

A  counsel  fee  allowed  the  district  attor- 
ney by  the  court  is  not  subject  to  reduc- 
tion by  the  accounting  officers  of  the 
treasury.  Van  Hoorebeke  v,  U.  8.,  (1891) 
46  Fed.  456. 

This  section,  which  provides  for  a  coun- 
sel fee  for  the  district  attorney  where  an 
indictment  is  tried  before  a  jury  and  a 
conviction  had,  includes  a  case  where  the 
defendants  plead   ''not  guilty,"  and  the 

Srosecution  presents  its  evidence  but  the 
efendant  presents  no  evidence,  and  also 
where  defendant  pleads  guilty  after  hear- 
ing the  evidence  of  the  prosecution.  Tut- 
hill  V.  U.  8.,  (1889)  38  Fed.  538. 

A  district  attorney  employed  by  the 
attorney-general  to  argue  a  caae  in  which 
the  Unit^  States  is  concerned  as  special 
counsel  before  the  Supreme  Court  is  en- 
titled to  proper  compensation  for  his  serv- 
ices, and  such  compensation  is  not  re- 
turnable in  his  emolument  account  and  is 
no  part  of  his  maximum  allowance.  Rus- 
selrs  Caae,  (1867)   12  Op.  Atty.-Gen.  286. 

Payment  and  collection. —  Under  this 
Act  it  was  held  that  although  a  decree 
may  determine  conclusively  as  between 
the  United  States  and  the  opposing  party 
that  the  fees  taxed  in  favor  of  the  district 
attorney  were  properly  taxable,  yet  the 
United  States  is  not  debarred  from  litigate 
ing  nor  is  such  decree  conclusive  that  the 
district  attorney  is  entitled  to  the  amount 
taxed  as  against  the  government.  Bliss 
I?.  U.S.,  (1889)  37  Fed.  191. 

In  the  absence  of  any  contract  to  pay 
interest  and  in  the  absence  of  any  statute 
allowing  interest  none  can  be  recovered 
against  the  United  States  upon  unpaid  ac- 
counts or  claims  against  it,  although  they 
are  just  and  have  been  allowed  by  the 
treasury  department.  {Citing  U.  S.  r. 
Bayard,  (1888)  127  U.  S.  251,  8  S.  Ct, 
1156,  32  U.  S.  (L.  ed.)  159;  Tillson  r.  U. 
S.,  (1879)  100  U.  8.  43,  25  U.  8.  (L.  ed.) 
543).  Baxter  r.  U.  S.,  (C.  C.  A.  1892)  61 
Fed.  671,  10  U.  8.  App.  243,  2  C.  C.  A. 
411. 


Sec.  825.  [Fees  in  revenue  cases  and  in  suits  on  official  bonds.]    There 
shall  be  taxed  and  paid  to  every  district  attorney  two  per  centum  upon 
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all  moneys  collected  or  realized  in  any  suit  or  proceeding  arising  under  the 
revenue  laws,  and  conducted  by  him,  in  which  the  United  States  is  a  party, 
which  shall  be  in  lieu  of  all  costs  and  fees  in  such  proceeding. 

Act  of  March  3,  1S63,  ch.  76,  12  Stat.  L.  741. 

Allowance  of  per  centums  for  district  attorneys,  except  the  district  attorney  for  the 
District  of  Columbia  was  abolished  bv  sections  6,  7,  and  24  of  the  Act  of  May  28,  1896, 
ch.  252,  infra,  pp.  718,  722,  721,  substituting  salaries  for  all  fees,  per  oentums,  and 
other  compensations  previously  allowed.' 

Internal  revenue  iawee,  —  Under  R.  S. 
sec.  771  {infra,  p.  756)  the  district  attor- 
ney is  bound  to  prosecute  revenue  suits  to 
enforce  against  certain  property  the  statu- 
tory lien  for  internal  revenue  taxes,  and 
by  this  section  he  is  entitled  to  two  per 
centmn  upon  all  moneys  collected  or  real- 
ized in  any  such  suit.  Bliss  v.  U.  S., 
(1889)  37  Fed.  191. 

Customs  forfeitures,  —  In  suits  brought 
to  enforce  forfeitures  under  the  customs 
acts,  the  district  attorney  is  entitled  to 
tax  as  costs  two  per  cent  on  the  amount 
of  proceeds  realized  imder  execution  in 
accordance  with  this  section,  and  the  clerk 
is  entitled  to  tax  the  one  per  cent  on  such 
proceeds  allowed  him  by  R.  S.  sec.  828, 
infra,  p.  657,  noti^^ithstanding  the  Act  of 
June  22,  1874,  ch.  391,  sec.  2,  repealing 
all  provisions  of  law  under  which  moieties 
of  fines,  penalties,  or  forfeitures,  under 
the. customs  revenue  laws  or  commission 
thereon  are  paid  to  the  officers  of  the 
United  States.  U.  S.  17.  One  Horse,  (1874) 
7  Ben.  405,  27  Fed.  Gas.  No.  15,932. 

For  Act  of  June  22,  1874,  ch.  391,  sec. 
2,  above  cited,  see  Customs  Dtttues,  vol.  2, 
p.  1177. 

District  attorneys  are  entitled  to  a  com- 
mission upon  the  **  tax "  required  to  be 
paid  by  the  purchasers  of  forfeited  prop- 
erty sold  in  pursuance  of  R.  S.  sec.  3334. 
(See  Intebnal  Revenue,  ante,  p.  86.) 
Fees  of  Dist.  Attys.,  (1876)  15  Op.  Atty.- 
Qen.  567. 

Investigations,  —  A  district  attorney 
may  recover  reasonable  compensation  for 
services  rendered  and  expoises  incurred 
in  making  an  examination  into  alleged 
violations  of  the  internal  revenue  laws, 
reported  to  him  by  the  collector,  although 
no  preceedings  are  instituted  in  court. 
Bashaw  v.  U.  S.,  (1891)  47  Fed.  40. 

Compromised  oases,  —  While  a  proceed- 
ing in  rem,  to  forfeit  distilled  spirits  for 
noncompliance  with  provisions  of  the  in- 
ternal revenue  laws  of  the  United  States, 
was  pending  in  the  United  States  District 
Court,  the  owners  of  said  spirits  effected 
a  compromise  of  the  case  with  tlie  Secre- 
tary of  the  Treasury  by  the  paytnent  of 
a  large  sum  of  money  and  accrued  costs, 
the  case  being  dismissed  and  the  property 
released  to  the  owners,  by  order  of  the 
Secretary.  Upon  motion  of  a  dis- 
trict attorney  for  retaxation  of  costs  in 
the  case  to  include  a  commission  to  him- 
self of  two  per  centum  upon  the  sum  paid 
to  the  Secretary  of  the  Treasury,  it  was 


Decisions  prior  to  passage  of  Act  of 
1896  above  cited. 

Words  "collected  or  realized,*'—ThlB 
section  does  not  give  district  attorneys  a 
percentum  on  the  amount  of  a  judgment 
or  decree  obtained  by  them  in  favor  of 
the  United  States  but  only  upon  the  sum 
actually  collected  or  realized  thereon.  The 
words  "  collected  "  and  "  realized,"  as  used 
in  said  section,  are  substantially  svnony- 
mous;  and  money  is  not  realized  by  the 
United  States  within  the  meaning  of  the 
section  until  they  have  received  the  same 
or  the  benefit  of  it.  The  Pacific,  (1866) 
Deady  192,  18  Fed.  Cas.  No.  10,645. 

When  percentage  is  taaed, — ^This  section 
applies  only  to  cases  where  the  money  is 
collected  or  realized.  "  This  cannot  be 
told  until  it  is  done,  and  the  sum  cannot, 
therefore,  be  taxed  in  the  judgment 
against  defendant."  This  section  was 
**  intended  to  establish  a  rule  of  compensa- 
tion as  betwe^  the  government  and  its 
attorney  by  which  when  he  has  been  suc- 
cessful he  gets  a  commission  of  two  per 
cent  for  collection,  but  leaves  him  his 
ordinary  statutory  fee  where  nothing  is 
realized."  King  v.  U.  S.,  (1878)  99  U.  S. 
229,  25  U.  S.  (L.  ed.)  373. 

Referring  to  the  foregoing  language  of 
King  V,  U.  S.,  (1878)  99  U.  S.  229,  26 
U.  S.,  (L.  ed.)  373,  the  court  said  in  U. 
8.  V,  Welters,  (1892)  51  Fed.  896:  **  This 
would  seem  to  indioate  not  only  that  the 
government  is  liable  for  the  two  per  cen- 
tum thus  allowed  to  the  district  attorney, 
but  also  that  the  defendant  is  not  liable 
therefore  for  it  can  hardly  be  that  the 
defendant,  in  the  event  the  government  is 
successful  in  the  suit,  can  h^  twice  liable 
for  the  same  service  of  the  district  attor- 
ney ;  that  is  to  say,  for  a  docket  fee  taxed 
and  included  in  the  judgment  and  also  for 
two  per  centum  upon  the  amount  collected 
and  paid  in  upon  the  judgment." 

Tctwation  hy  court, — ^A  district  attorney 
cannot  be  allowed  to  retain  two  per  cen- 
tum of  any  moneys  realized  in  a  suit 
under  the  revenue  laws  without  a  previous 
taxaticm  of  his  account  by  the  court.  Fees 
of  Dist.  Atty.,  (1865)  11  Atty.Gen.  329. 
Services  out  of  court, — There  is  no  rea- 
son to  presume  that  the  services  of  the 
attorney  out  of  court  in  presenting  and 
protecting  the  laws  and  interests  of  the 
government  where  special  or  beyond  those 
of  the  most  ordinary  classes  of  litigation. 
U,  S.  r.  One  Package  of  Ready-Made  Cloth- 
ing,  (1853)  27  Fed.  Cas.  No.  15,950. 


656 


4  FED.  STAT.  ANN.  (2d  Ed.) 


held  that  under  this  section  the  district 
ettorney  was  entitled  to  receive  from  the 
United  States  two  per  centum  upon  the 
sum  paid  by  the  terms  of  the  compromise 
for  tne  release  of  the  property  seized  in 
said  proceeding,  as  well  as  upon  the  sum 
paid  as  penalties  incurred  upon  said  prop- 
erty. U.  8.  17.  Five  Hundred  Barrels 
Whisky,  (1866)  2  Bond  7,  26  Fed.  Gaa. 
No.  15,115. 

Discontinued  cases,  —  When  a  proceed; 
ing  in  rem  under  the  internal  revenue 
laws  ia  directed  discontinued  oa  the  pay- 
ment by  the  claimant  of  the  accrued  l^gal 


costs,  a  district  attorney  i«  not  entitled  to 
charge  two  per  centum  on  the  value  of  the 
property.  Fees  oi  Dist.  Atty.,  (1865)  11 
Op.  Atty.-Gen.  329. 

A  su%t  against  a  surety  upon  a  collec- 
tor's bond  for  the  recovery  of  moneys  due 
the  United  States  for  customs  duties,  not 
directly  from  the  importer  but  indirectly 
from  the  revenue  officer  to  whom  they  had 
been  paid,  is  a  suit  "arising  under  the 
revenue  laws,"  within  the  meaning  of  this 
secti<m.  Beckwith'i  Case,  (1880)  16  Ct 
CI.  262. 


Sec.  826.  [Feei  on  bonds,  when  not  allowed.]  No  fee  shall  accrue  to 
any  district  attorney  on  any  bond  left  with  him  for  collection,  or  in  a  suit 
commenced  on  any  bond  for  the  renewal  of  which  provision  is  made  by  law, 
unless  the  party  neglects  to  apply  for  such  renewal  for  more  than  twenty 
days  after  the  maturity  of  the  bond. 

Act  of  Oct.  12,  1837,  ch.  3,  6  Stat.  L.  204. 

Salaries    now    instead    of    fees. —  See      252,  to  which  reference  is  made  in  the 
provisions  of  the  Act  of  May  28,  1896,  ch.       note  to  the  preceding  R.  S.  sec.  825. 


Sec.  827.  [Fees  of  district  attorney  for  defense  of  revenue  officers.] 

When  a  district  attorney  appears  by  direction  of  the  Secretary  or  Solicitor 
of  the  Treasury,  on  behalf  of  any  officer  of  the  revenue  in  any  suit  against 
such  officer,  for  any  act  done  by  him,  or  for  the  recovery  of  any  money 
received  by  him  and  paid  into  the  Treasury  in  the  performance  of  his 
official  duty,  he  shall  receive  such  compensation  as  may  be  certified  to  be 
proper  by  tiie  court  in  which  the  suit  is  brought,  and  approved  by  the 
Secretary  of  the  Treasury. 

Act  of  March  3,  1863,  ch.  76,  fi  12,  12  Stat.  L.  741. 

R.  S.  sec.  771,  infra,  p.  766,  makes  it  "  the  duty  of  every  district  attorney  "  to  render 
the  services  "  in  bciialf  ^  of  oflScers  of  the  revenue  that  are  described  in  the  text  section 
827.     Such  is  his  "official  dul^"   ([1864]    11  Op.  Atty.-Gen.  88),  and  for  "official 
services  "  of  district  attorneys  it  is  declar^  in  section  6  of  the  Act  of  May  28,  1896, 
ch.  252,  infra,  p.  718,  that  said  attorneys  shaU  be  paid  "salaries  and  compensation 
hereinafter  provided  and  not  otherwise."    Section  7  of  said  Act  of  May  28,  1896,  ch. 
252,  infra,  p.  722,  provides  that  district  attorneys  "  shaU  be  paid  in  lieu  of  the  salary, 
fees,  per  centums,  and  other  compensations  noto  allowed  by  law  an  annual  salary  as  fol- 
lows.^'   Section  24  of  said  Act  of  May  28,  1896,  ch.  252,  infra,  p.  721,  provides  that  sec- 
tion 6  thereof  above  cited  shall  not  apply  to  the  district  attorney  and  his  assistants 
for  the  southern  district  of  New  York  or  to  the  district  attorney  for  the  District  of 
Columbia,  but  with  these  exceptions  it  seems  that  the  text  section  827  is  superseded  by 
the  above  cited  sections  of  said  Act;  and  although  it  was  ruled,  prior  to  said  Act,  that 
the  text  section  827  operated  to  create  specific  exceptions  to  the  general  phraseology  of 
R.  S.  sec.  770,  given  supra,  p.  649  ( [1889]  19  Op.  Atty.-Oeii.  354),  and  although  "  it  is 
a  well  established  rule  that  general  and  specific  provisions  in  apparent  contradiction, 
whether  in  the  same  or  different  statutes,  and  without  regard  to  priority  of  enact- 
ment, may  subsist  together,  the  specific  qualifying  and  supplying  exceptions  to  the 
general''  (vol.  1  of  this  work,  §  142,  p.  164),  it  is  significant  that,  since  the  passage 
of  said  Act  of  May  28,  1896,  ch.  252,  tnere  seems  to  have  been  no  reported  case  where 
a  district  attorney  has  claimed  or  been  awarded  the  special  compensation  for  which 
the  text  section  827  provides.    See,  however,  U.  S.  v.  Johnson,  (1899)   173  U.  S.  363, 
19  S.  €t.  427,  43  U.  o.  (L.  ed.)  731,  a  case  governed  by  the  law  in  force  prior  to  the 
passage  of  said  Act  of  1896,  where  a  district  attorney's  claim  for  certain  services 
rendered  to  the  United  States  in  condenmation  proceedings  was  disallowed,  because, 
"  no  statute  provides  for  extra  or  special  compensation  for  Services  of  that  character," 
said  the  court  near  the  end  of  its  opinion.     And  see  (1889)    19  Op.  Atty.-Gen.  354; 
(1894)  20  Op.  Atty.-Gen.  709. 
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In  a  report  made  February  8,  1917,  by  the  Acting  Auditor  of  the  Treasury  and  Other 
Departments  to  the  Secretary  of  the  Treasury,  in  response  to  an  inquiry  by  the  latter 
at  the  instance  of  the  publishers  of  this  work,  the  Acting  Auditor  says:  "Since  the 
date  of  the  passage  of  the  Act  of  May  28,  1896  [above  cited],  this  office  has  certified 
for  payment  no  claims  for  compensation  rendered  by  district  attorneys  either  in  New 
York  or  elsewhere  (outside  of  the  District  of  Columbia)  under  section  827  R.  S.  U.  S. 
upon  approval  of  your  Department.  Under  the  old  law  such  claims  were  certified  for 
payment,  upon  approval  of  the  Secretary  of  the  Treasury  and  the  First  Comptroller 
of  the  Treasury.  I  am  satisfied  that  no  such  claims  have  been  approved  by  the  Secre- 
tary of  the  Treasury  since  the  Act  of  May  28,  1896.'' 


Dedsiona  prior  to  Act  of  1896  above 
cited  in  this  note. 

Compensation  for  defending  officer  of 
revenue. —  R.  S.  sec.  770,  given  ntpra,  p, 
649,  provided  a  salary  of  $6,000  for  the  dis- 
trict attorney  for  the  southern  district  of 
New  York  "  for  all  his  services,"  and  R. 
S.  sec.  771  infra,  p.  756,  makes  it  the  "  duty 
of  every  district  attorney  .  .  .  unless 
otherwise  instructed  by  the  secretary  of 
the  treasury  to  appear  in  behalf  of  the 
defend<ants  "  in  the  class  of  suits  described 
in  the  text  section.  Nevertheless  it 
was  ruled  as  follows  in  (1889)  19  Op. 
Atty.-Gen.  354,  "  The  duties  contemplated 
under  section  827  are  apparently  beyond 
or  outside  of  those  mentioned  in  section 
771,  because  they  are  limited  to  the  cases 
where  he  appears  *  by  direction  of  the 
Secretary  or  Solicitor  of  tiie  Treasury.' 
This  seems  to  assume  that  there  are  cases 
where  the  Secretary  or  Solicitor  may  de- 
sire for  some  reason  to  give  special  direc- 
tions,  perhaps  for  the  performance  of  ex- 
traordmary  or  unusual  services.  However 
this  may  be,  section  827  plainly  indicates 
a  legislative  intent,  by  its  limitations, 
specifications,  and  different  methods  of 
auditing,  to  prescribe  other  and  additional 
compensation  for  services  rendered  under 
the  immediate  direction  of  the  Secretai^ 
or  Solicitor  .  .  .  The  opinion  above  indi- 
cated is  strengthened,  if  we  note  the  order 
in  which  these  various  provisions  were 
originally  enacted,  and  likewise  the  order 
in  which  they  stand  in  the  Revised  Stat- 
utes (15  Opin.  492).  The  latter  sections 
seem  to  have  been  intended  to  create  spe- 
cific exceptions  to  the  general  phraseology 
of  the  former.  (14  Opin.  573.)  ...  My 
opinion  is  that,  in  the  cases  mentioned  in 
section  827  in  which  the  United  States 
attorney  at  New  York  appears  by  *  direo' 


tion  of  the  Secretary  or  Solicitor  of  the 
Treasury,*  the  Secretary  of  the  Treasury 
is  authorized  to  make  proper  and  reason- 
able allowance  to  him  for  his  services 
under  such  section.  The  amount  is  al- 
ways within  control,  because  such  amoimt 
must  be  certified  to  be  proper  by  the  court 
in  which  the  suit  is  brought,  and  must  be 
approved  by  the  Secretary  of  the  Treas- 
ury." 

Services  rendered  by  the  district  attor- 
ney for  the  southern  aistrict  of  New  York 
in  the  defense  of  the  Secretary  of  the 
Treasury  and  the  postmaster  of  New  York, 
entitle  the  district  attorney  to  compensa- 
tion under  this  section.  Fees  of  Dist. 
Atty.,   (1885)    18  Op.  Atty.-Gen.  122. 

All  district  attorneys  were  likewise  held 
entitled  to  the  special  compensation  pro- 
vided in  the  Act  of  March  3,  1863,  ch. 
76,  sec.  12,  which  was  carried  into  R.  S. 
sec.  827,  (1864)  11  Op.  Atty.-Gen.  88. 
.  The  word  **  revenue  "  in  this  Act  relates 
only  to  revenue  from  customs.  The  words 
"  officers  of  the  revenue  "  mean  officers  of 
the  revenue  from  customs,  and  cannot  be 
construed  to  include  a  postmaster.  Camp- 
bell V.  James,  (1880)  3  Fed.  515. 

R.  8.  sees.  824  and  299  {auprq,  pp.  651, 
647)  have  no  application  to  services  ren- 
dered under  this  section.  Dist.  Atty., 
(1894)  20  Op.  Atty.-Gen.  709. 

Conclusiveneaa  of  certificate  and  ap- 
proval.—  Where  a  district  attorney,  by 
direction  of  the  Secretary  of  the  Treasury 
oppears  in  behalf  of  one  not  a  revenue  offi- 
cer, and  the  judge  certifies  his  claim  for 
such  services  and  it  is  approved  by  the 
Secretary  of  the  Treasury,  he  may  recover 
notwithstanding  that  there  is  no  appro- 
priation to  meet  such  claims.  Beckwith's 
Case,   (1880)   16  Ct.  CI.  265. 


Clerks'  Fees 

Sec.  828.  [Clerks'  fees  — books  in  clerks'  offices  open  to  inspection.] 

For  issuing  and  entering  every  process,  commission,  summons,  capias, 
execution,  warrant,  attachment,  or  other  writ,  except  a  writ  of  venire,  or  a 
summons  or  subpoena  for  a  witness,  one  dollar. 

For  issuing  a  writ  of  summons  or  subpoena,  twenty-five  cents. 
.  For  filing  and  entering  every  declaration,  plea,  or  other  paper,  ten  cents. 

For  administering  an  oath  or  afiirmation,  except  to  a  juror,  ten  cents. 

For  taking  an  acknowledgment,  twenty-five  cents. 
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For  taking  and  certifying  depositions  to  file,  twenty  cents  for  each  folio 
of  one  hundred  words. 

For  a  copy  of  such  deposition  furnished  to  a  party  on  request,  ten  cents 
a  folio. 

For  entering  any  return,  rule,  order,  continuance,  judgment,  decree,  or 
recognizance,  or  drawing  any  bond,  or  making  any  record,  certificate, 
return,  or  report,  for  each  folio,  fifteen  cents. 

For  a  copy  of  any  entry  or  record,  or  of  any  paper  on  file,  for  each 
folio,  ten  cents. 

For  making  dockets  and  indexes,  issuing  venire,  taxing  costs,  and  all  other 
services,  on  the  trial  or  argument  of  a  cause  where  issue  is  joined  and 
testimony  given,  three  dollars. 

For  making  dockets  and  indexes,  taxing  costs,  and  all  other  services,  in  a 
cause  where  issue  is  joined,  but  no  testimony  is  given,  two  dollars. 

For  making  dockets  and  indexes,  taxing  costs,  and  other  services,  in  a 
cause  which  is  dismissed  or  discontinued,  or  where  judgment  or  decree  is 
made  or  rendered  without  issue,  one  dollar. 

For  making  dockets  and  taxing  costs,  in  cases  removed  by  writ  of  error 
or  appeal,  one  dollar. 

For  affixing  the  seal  of  the  court  to  any  instrument,  when  required, 
twenty  cents. 

For  every  search  for  any  particular  mortgage,  judgment,  or  other  lien, 
fifteen  cents. 

For  searching  the  records  of  the  court  for  judgments,  decrees,  or  other 
instruments  constituting  a  general. lien  on  real  estate,  and  certifying  the 
result  of  such  search,  fifteen  cents  for  each  person  against  whom  such  search 
is  required  to  be  made. 

For  receiving,  keeping,  and  paying  out  money,  in  pursuance  of  any 
statute  or  order  of  court,  one  per  centum  on  the  amount  so  received,  kept, 
and  paid. 

For  traveling  from  the  office  of  the  clerk,  where  he  is  required  to  reside, 
to  the  place  of  holding  any  court  required  by  law  to  be  held,  five  cents  a 
mile  for  going  and  five  cents  for  returning,  and  five  dollars  a  day  for  his 
attendance  on  the  court  while  actually  in  session. 

All  books  in  the  offices  of  the  clerks  of  the  circuit  and  district  courts, 
containing  the  docket  or  minute  of  the  judgments,  or  decrees  thereof,  shall, 
during  office  hours,  be  open  to  the  inspection  of  any  person  desiring  to 
examine  the  same,  without  any  fees  or  diarge  therefor.    [B.  8.] 

Act  of  Feb.  26,  1863,  ch.  80,  10  Stet.  L.  163,  167;  Act  of  Aug.  12,  1848,  ch.  166,  9 
Stat.  L.  292. 

As  to  compensation  of  clerks  in  Califomia,  Oregon,  Nevada,  Montana,  and  Washing- 
ton, see  R.  S.  sec.  840,  vnfra,  p.  704,  and  Act  of  Aug.  1,  1914,  ch.  223,  §  1,  infra,  p.  705. 

As  to  compensation  of  the  clerk  of  the  northern  district  of  Ulinoia,  see  the  Act  of 
Aug.  24,  1912,  ch.  356,  §  1,  infra,  p.  706. 

Per  diem,  mileage,  and  travel  expenses,  see  R.  S.  sec.  831,  infra,  p.  698;  Act  of  Feb. 
22,  1876,  ch.  96,  §  7,  infra,  p.  714,  and  Act  of  March  3,  1887,  ch.  362,  infra,  p.  716. 

Compensation  of  clerks  of  district  courts  not  to  exceed  $3,500  a  year,  see  R.  S. 
sec  839,  infra,  p.  703. 

Fee  on  admission  of  attorney  not  to  exceed  one  dollar,  see  Act  of  June  28,  1902, 
ch.  1301,  §  1,  infra,  p.  735. 

Fees,  how  recovered,  see  R.  S.  sec.  857,  infra,  p.  710. 

Fees  where  the  United  States  are  liable  to  pay  the  same  are  to  be  paid  on  settling 
accounts  at  the  Treasury,  see  R.  S.  sec.  856,  infra,  p.  710. 

Compensation  of  deputy  clerks,  see  R.  S.  sec.  661,  supra,  p.  648. 
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**  Circuit "  courts  mentioned  in  the  last  paragraph  of  the  text  section  were  abolished 
by  Judicial  Code,  S  297,  in  title  Jtjdiciaby. 

Fees  in  the  Circuit  Courts  of  Appeals,  see  Act  of  Feb.  19,  1897,  ch.  263,  infra,  p.  732 
and  the  table  of  fees  following  the  same. 


I.  General  matters,  659. 
II.  Services  not  enumerated,  660. 

III.  Issuance  of  commissions,  warrants 

and  process  generally.  661. 

IV.  Filing  and  entering  papers,  662. 

V.  Administering  oath  or  affirmation, 

664. 
VT.  Acknowledgments,  665. 
VII.  Taking  and  certifying  depositions, 

665. 
VIIL  Entering   and   return,   rule,   order, 
etc.,  665. 
IX.  Drawing  any  bond  or  making  any 

record,  etc.,  667. 
X.  Copies,  671.     . 

XI.  Making  dodcets  and  indexes,  673. 
XII.  Affixing  seal,  674. 

XIII.  Searches,  675. 

XIV.  Beceiving,  keeping  and  paying  out 

money,  675. 
XV.  Per  diem  att^idance,  677. 
XVI.  Inspection  of  books,  678. 

I.  General  Matters 

Sight  generally  of  clerk  to  fees.-- The 
law  does  not  make  it  optional  with  liti- 
gants  whether  or  not  records  shall  be 
made  and,  recording  being  required  by 
law,  the  clerk  is  entitled  to  the  proper 
legal  fees.  The  Thomas  Fletcher,  (S.  D. 
Ga.  1884)   24  Fed.  481. 

Fees  limited  by  ^roTiaions  of  law. — 
Officers  who  are  entitled  to  receive  fees 
for  their  services  can  receive  only  such 
fees  as  are  specially  prescribed  by  law. 
Strong  V.  U.  S.,  (S.  D.  Ala.  1888)  34  Fed. 
17. 

"  Fees  allowed  to  public  officers  are 
matters  of  strict  law,  depending  upon 
the  very  provisions  of  the  statute.  They 
are  not  open  to  equitable  construction  by 
the  courts  nor  to  any  discretionary  ac- 
tion, on  the  part  of  the  officials."  U.  S. 
V,  Shields,  (1893)  163  U.  S.  88,  14  S.  Ct. 
736,  38  U.  -S.   (L.  ed.)   646. 

Compensation  for  two  offices. —  The 
offices  of  clerk  and  commissioner  are  com- 
patible, and  a  person  holding  both  offices 
IS  entitled  to  compensation  for  both,  and 
the  fact  that  services  in  each  were  ren- 
dered on  the  same  day  is  immaterial. 
U.  S.  V,  McCandless,  (1893)  147  U.  S. 
692,  13  8.  Ct.  465,  37  U.  S.  (L.  ed.)  334, 
follouHng  U.  S.  v.  Erwin,  (1893)  147  U.*S. 
685,  13  S.  Ct.  443,  37  U.  S.  (L.  ed.)  331. 

Custom  as  affecting  right  to  charge. — 
A  right  to  make  a  charge  is  not  estab- 
lished by  the  fact  that  for  a  long  period 
of  time,  the  clerk's  office  has  miuie  such 
a  charge.  In  re  Loughney,  (W.  D.  Wash. 
1914)    218>Fed.  980. 

Demanding  fees  in  advance. — ^A  clerk  of 
the  former  circuit  court  was  held  entitled 
to  demand  his  fees  in  advance,  being 
required  to  account  therefor  to  the  gov- 
ernment whether  collected  or  not,  having 


once  been  earned.  Hoysradt  v.  Delaware, 
etc.,  R.  Co.,  ( 1910)    182  Fed.  880. 

Entering  decree. —  The  clerk  may  refuse 
to  enter  a  decree  until  his  fees  are  paid, 
and  the  decree,  though  remaining  physi- 
cally in  the  clerk's  office,  is  neither  effec- 
tive nor  entered  until  the  fees  are  paid. 
Ommen  v.  Talcott,   (1910)    180  Fed.  925. 

Money  not  collected  as  revenue. —  The 
money  collected  by  a  clerk  of  a  federal 
court  is  collected  not  as  the  revenue  of 
the  United  States  but  as  the  fees  and 
emoluments  of  his  office,  and  with  respect 
to  the  amount  payable  when  the  return 
is  made,  the  clerk  is  not  a  trustee  but 
a  debtor,  and  the  United  States  is  not 
entitled  to  any  interest  he  may  receive 
pending  his  semi-annual  return.  U.  S.  v. 
MacMillan,  (N.D.  111.  1913)  209  Fed.  266. 

Fees  due  4>7  indigent  defendants. — 
Charges  for  services  of  a  clerk  of  a  fed- 
eral court  on  behalf  of  indigent  defend- 
ants in  criminal  cases,  which  consist  in 
administering  oaths  by  order  of  court  to 
defendant's  witnesses,  in  administering 
oaths  to  affidavits  of  poverty,  and  affixing 
jurats,  in  filing  and  entering  applications 
for  process,  in  filing  and  entering  motions 
of  oefendants  for  new  trial,  and  in  ren- 
dering services  to  defendant  in  a  capital 
case,  bv  order  of  court,  in  prosecuticm  of 
writ  of  error,  are  properly  allowed.  U.  S. 
V.  Jones,  (1904)  193  U.  S.  631,  24  S.  Ct. 
561,  48  U.  S.  (L.  ed.)   776. 

Fees  on  dismissal. —  In  case  of  decree  of 
dismissal  at  complainant^s  cost  clerk's  fees 
are  a  proper  charge.  Cahn  v,  Qung  Wah 
Lung,  (C.  C.  Cal.  1886)  28  Fed.  396. 

Suits  in  admiralty. —  In  a  suit  in  ad- 
miralty it  has  been  held  that  the  clerk 
mav  properly  charge  for  filing  the  record, 
making  the  docket  and  indexes,  for  an 
order  to  cancel  stipulations,  for  taxing 
the  costs,  receiving  and  paying  out  the 
money,  entering  the  order  diedc,  entries 
in  ledger  and  for  filing  clerk's  costs.  The 
Siren,  (1877)  9  Ben.  194,  22  Fed.  Cas. 
No.  12,910. 

Folio,  how  computed. —  When  the  num- 
ber of  words  is  less  than  a  hundred  they 
are  counted  a  folio,  and  such  entrr  being 
in  fact  a  record,  the  clerk  is  entitled  to 
ten  cents  for  filing  and  fifteen  cents  for 
the  record  entry  in  the  calendar.  Amy  r. 
Shelby  County,  (1872)  1  Flipp.  104,  1 
Fed.  Cas.  No.  345. 

When  an  original  entry  of  an  order  is 
made  though  less  than  a  folio,  it  is 
chargeable  as  a  folio,  each  entry  of  a 
kind  standing  by  itself,  distinct  from  all 
others.  Cavender  v.  Cavender,  (1882)  10 
Fed.  828. 

In  making  up  a  record,  a  clerk  must 
count  the  folios  of  the  record  as  though 
of  one  instrument  continuously  from  be- 
ginning to  end,  and  not  treat  each  docu- 
ment,  judgment,  order,  and  direction  of 
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the  court  as  a  separate  instrument.  He 
is  entitled  to  charge  fifteen  cents  per  folio 
for  the  record  made  up  in  this  manner 
only.  U.  S.  V,  KurtE,  (1896)  164  U.  S. 
49,  17  S.  Ct.  15,  41  U.  S.  (L.  ed.)  346, 
overruling  Erwin  v.  U.  S.,  (1889)  37 
Fed.  470,  2  L.  R.  A.  229. 

Right  to  recoYer  costs. —  Though  the 
legal  title  to  costs,  including  officers'  fees, 
is  in  the  successful  party,  he  holds  the 
same  as  trustee,  and  the  officers  may 
therefore  recover  them  in  his  name.  Hoys- 
radt  V.  Delaware,  etc,  R.  Co.,  (1910)  182 
Fed.  880. 

Though  a  taxation  or  retazation  of 
costs  can  only  be  made  at  the  instance  of 
a  party,  and  must  be  confined  to  the 
compensation  of  the  parties  for  the  ex- 
penses of  litigation,  as  distinguished 
from  officers'  fees,  it  is  unnecessary  that 
unpaid  fees  of  officers  shall  be  formally 
taxed  as  costs  in  order  to  support  an 
execution  therefor,  it  being  .sufficient  that 
they  are  noted  of  record  or  are  entered 
on  the  writ.  Hoysradt  v,  Delaware,  etc., 
R.  Co.,   (1910)    182  Fed.  880. 

Liability  of  derk  for  failure  to  collect 
fees. — ^A  clerk  ought  to  be  made  "per- 
sonally responsible  to  the  treasury  for 
any  amount  of  his  fees  which  he  may 
have  failed  to  collect,  after  using,  with 
ordinary  diligence,  the  means  of  collec- 
tion that  are  usually  adopted  and  em- 
ployed by  clerks  for  the  collection  of  fees 
for  their  benefit.  In  other,  and  perhaps 
more  correct  terms,  the  clerk  ought  not, 
in  such  case,  to  be  made  personally  ac- 
countable, except  where  the  loss  of  fees 
is  clearly  imputable  to  his  negligence." 
8  Op.  Atty.-Gen.  627. 

Applicability  to  Oklahoma. —  Section 
828,  relating  to  the  fees  and  compensa- 
tion of  clerks  of  the  district  courts  of 
Oklahoma  Territory,  by  virtue  of  section 
13  of  the  Organic  Act  (Rev.  Laws,  1910, 
vol.  1,  p.  Iviii),  is  Inconsistent  and  repug- 
nant to  the  Constitution,  and  is  locally 
inapplicable,  and  was  therefore  not  ex- 
tended to  and  did  not  remain  in  force, 
by  reason  of  section  2,  art.  25,  of  the 
Schedule  to  the  Constitution,  in  the  state 
of  Oklahoma  after  the  adoption  of  the 
Constitution.  Harper  v.  Oklahoma 
County,  (Okla,  1915)  149  Pac  1102; 
Hughes  V.  Oklahoma  Countyi  (Okla. 
1915)    150  Pac  1029. 

,11.  Services  Not  Eiotmeratid 

fn  generaL — While  the  ^neral  rule  is 
otherwise  when  a  statute  is  silent  as^  to 
compensation,  if  additional  labor  is  im- 
posed upon  a  clerk  not  in  the  line  of  the 
duties  ordinarily  appertaining  to  such 
an  office,  and  if  contemporaneous  con- 
struction of  the  statute  by  the  attorney- 
general  and  analogi>us  provisions  of  other 
statutes  subsequently  passed  indicate  an 
intention  to  pay  for  such  services,  the 
ofticer  is  entitlcii  to  compensation.  Er- 
win r.  U.  S.,  (1SS9)  37  Fed.  470,  2  L.  R. 
A.  229. 


A  federal  court  is  «npowered  to  allow 
compensation  to  the  cleric  for  extra  seir- 
ioes  beyond  those  required  by  law.  The 
Advance,  (1894)  60  Fed.  422. 

But  where  a  clerk  of  the  court  has  re- 
ceived and  been  paid  for  his  services  as 
derk  the  maximum  amount  allowed  by 
law,  he  is  not  entitled  to  receive  addi- 
tional compensation  for  the  performance 
of  duties  m  connection  with  his  office. 
Johnson  v.  U.  S.,  (1914)  49  Ct.  CI.  453. 

Order  of  court  requiring  service. — ^An 
order  of  the  court  requiring  a  service  to 
be  performed  is  sufficient  authority  as  be- 
tween the  clerk  and  the  government  for 
the  performance  of  a  service  and  for  the 
allowance  of  the  proper  fee  therefor.  U.  S. 
V.  Van  Duzee,  (1891)  140  U.  S.  169,  11 
S.  Ct.  758,  35  U.  S.  (L.  ed.)  399;  U.  S. 
V,  McCandless,  (1893)  147  U.  S.  682,  18 
S.  Ct.  466,  37  U.  6.   (L.  ed.)  334. 

In  the  case  of  U.  S.  v.  Van  Duzee, 
(1891)  140  U.  S.  169,  11  S.  Ct.  758,  36 
U.  S.  (L.  ed.)  399,  the  court  said: 
"When  the  clerk  performs  a  service  in 
obedience  to  an  order  of  the  court,  he  is 
as  much  entitled  to  compensation  as  if 
he  were  able  to  put  his  finger  upon  a  par- 
ticular clause  of  a  statute  authorizing 
compensation  for  such  services." 

LUbility  of  government. —  Services  ren- 
dered the  government  by  a  clerk  or  other 
officer  of  the  court  for  which  the  law 
declares  the  officer  is  entitled  to  certain 
fees  necessarily  render  the  government 
liable  therefor.  If  the  government  is 
successful  in  the  litigation  and  succeeds 
in  collecting  its  legitimate  costs  from 
its  antagonist  it  is  reimbursed,  but  it  is 
none  the  less  liable  to  the  officer  rendering 
it  the  service.  U.  S.  v.  Wolters,  (1892) 
51  Fed.  896. 

The  clerk's  relations  with  the  govern- 
ment under  this  section  in  respect  to  a 
payment  for  services  performcMl  is  the 
dame  as  those  of  individuals,  whatever 
services  it  requires  of  him,  if  they  come 
legitimately  within  the  terms  of  his 
schedule  of  fees  in  this  provision  and 
whether  ordered  by  a  department  official, 
or  imposed  by  a  statute,  mUst  be  paid 
for  according  to  that  schedule.  In  re 
Clerk's  Charges,  etc.,  (D.  C.  Del.  1881)  5 
Fed   440. 

The  United  States  is  not  liable  to  the 
clerk  for  the  fees  for  services  performed 
for  a  defendant  in  a  criminal  case.  U.  S. 
V.  Dundy,  (C.  C.  A.  8th  Cir.  1896)  76 
Fed.  357,  40  U.  S.  App.  875,  22  C.  C.  A. 
221. 

The  fee  for  entering  order  appointiiig 
attorney  to  defend  a  poor  pnaoner  is 
chargeable  to  the  UnitcMl  States.  Good- 
rich V,  U.  S.,  (1890)  42  Fed.  393;  Good- 
rich c.  U.  S.,   (1891)   47  Fed.  267. 

Where  the  witnesses  in  a  public  prose- 
cution for  both  parties  were  sworn  to- 
gether, under  order  of  the  court,  the 
clerk  is  entitled  to  his  fees  therefor  and 
the  government  is  liable  for  the  s 
Sutler  r.  U.  5S.,   (1S9S)    87  Fed.  65». 
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The  fees  for  making  transcripts  re- 
quired by  Act  of  March  3,  1887,  ch.  359, 
Bee.  10,  when  ordered  by  the  district  at- 
torney, are  chargeable  to  the  United 
States.  Goodrich  v.  U.  S.,  (1890)  42 
Fed.  393. 

In  bankruptcy  proceedings. —  The  Su- 
preme Court  by  General  Order  35,  relat- 
ing to  fees  of  clerks  in  bankruptcy  pro- 
ceedings seems  to  have  intended  that  the 
clerk  should  prepare  or  supervise  the 
printing,  mailing,  etc.,  of  the  notices  re- 
quired and  to  authorize  him  to  prepare, 
or  cause  to  be  prepared,  such  copies  of 
petitions  and  notices,  and  mail  to  the 
creditors,  as  the  court  may  direct,  the 
expense  thereof  to  be  paid  by  the  bank- 
rupt, the  clerk,  however,  being  entitled  to 
no  fee  for  so  doing.  In  re  Loughney, 
(W.  D.  Wash.  1914)    218  Fed.  980. 

The  fact  that  for  a  long  period  of  time 
the  clerk's  office  has  made  a  charge  for 
sending  out  notices  and  copies  of  peti- 
tions pursuant  to  the  provisions  of  the 
Bankruptcy  Act  has  been  held  not  to 
establish  any  right  thereto.  In  re  Lough- 
ney,   (W.  D.  Wash.   1914)    218  Fed.  980. 

Drawing  juries. —  The  services  of  a  clerk 
in  the  drawing  of  juries,  and  such  serv- 
ices as  are  not  taxable  as  orders,  certifi- 
cates, or  the  like  under  this  section,  are 
not  rendered  in  a  distinct  capacity  as 
jury  commissioner,  but  are  incidental  and 
germane  to  his  regular  duties  as  clerk, 
and  he  is  not  entitled  to  a  per  diem 
compensation  for  them.  U.  S.  v.  King, 
(1893)  147  U.  S.  676,  13  S.  Ct.  439,  37 
U.  S.  (L.  ed.)  328;  U.  S.  v.  Payne, 
(1893)  147  U.  S.  687,  13  S.  Ct.  442,  37 
U.  S.    (L.  ed.)    332. 

The  clerk  is  not  entitled  to  fees  for 
preparing  and  posting  up  notices  of  the 
time  and  place  for  drawing  the  juries  for 
the  several  terms  of  the  court,  and  for 
filing  such  notice  after  the  drawing  has 
been  had,  there  being  no  express  pro- 
vision authorizing  such  fee.  Van  Duzee 
r.  U.  S.,  (N.  D.  la.  1896)   73  Fed.  794. 

Services  of  the  clerk  in  recording  upon 
the  books  kept  for  the  purpose  the  names 
and  addresses  of  persons  forming  the 
jury  list,  and  for  entering  the  names 
upon  the  tickets  placed  in  the  box  from 
which  the  juries  are  drawn,  are  per- 
formed as  part  of  his  general  duties  and 
there  being  no  express  provision  for  com- 
pensation for  such  services,  no  fee  there- 
for should  be  allowed.  Van  Duzee  ©. 
U.  S.,   (N.  D.  la.  1896)    73  Fed.  794. 

In  Marvin  v.  U.  S.,  (1890)  44  Fed. 
405,  it  was  held  that  the  clerk  is  ex 
officio  jury  commissioner  and  comes  with- 
in the  provision  of  the  statutes  which 
^iTe  compensation  to  jury  commissioners. 

In  Goodrich  v.  V,  S.,  (1890)  42  Fed. 
393,  it  was  held  that  a  deputy  clerk  act- 
ing with  a  jury  commissiQuer  in  drawing 
juries  will  be  allowed  a  per  diem  of  five 
dollars  for  such  services. 

The  court,  in  U.  S.  v.  Van  Duzee,  (C. 
C.  A.  8th  Cir.  1892)  62  Fed.  930,  10  U. 


S.  App.  396,  3  C.  C.  A.  361,  affirming 
(1891)  48  Fed.  643,  held  that  the  clerk 
was  entitled  to  compensation  for  serv- 
ices rendered  in  procuring  the  names  of 
parties  to  serve  as  jurors  and  in  drawing 
the  juries  for  the  term  of  the  court  in 
the  district. 

Habeas  corpus. —  This  section  does  not 
apply  to  writs  of  habeas  corpus.  This  class 
of  cases  with  respect  to  fees  is  8ui  generis. 
It  is  competent  for  the  court  to  fix  the  fees 
at  some  reasonable  sum,  and  the  clerk 
must  account  therefor  in  his  returns  to 
the  government.  In  re  Moy  Ghee  Kee, 
(1887)   33  Fed.  377.      ' 

Papers  surrendered  by  commissioners. — 
As  the  Act  of  May  28,  1896,  did  not  ex- 
pressly provide  that  the  papers  to  be  sur- 
rendered by  the  outgoing  commissioner  to 
the  clerk  should  be  filed  by  the  lattei*,  and 
no  provision  having  been  made  for  com- 
pensation for  receiving  and  keeping  them, 
the  clerk  is  not  entitled  to  fees  for  filing, 
receiving,  or  keeping  such  papers.  U.  S. 
V.  Van  Duzee,  (1902)  185  U.  S.  278,  22 
S.  Ct.  648,  46  U.  S.  (L.  ed.)  909,  over- 
ruling U.  S.  V.  Marsh,  (C.  C.  A.  5th  Oir. 
1902)   112  Fed.  929,  50  C.  0.  A.  621. 

Printing  transcript  of  record. —  The 
cleric  of  the  circuit  court  was  held  to 
have  no  right  to  a  fee  for  printing  the 
transcript  of  a  record  in  an  appeal  to  the 
circuit  court  of  appeale,  there  being  no 
provision  of  the  law  authorizing  such  a 
charge.  Thornton  r.  Insurance  CSo's,  (M. 
D.  Pa.  1903)   125  Fed.  250. 

When  due.— The  clerk  has  a  right  to 
demand  payment  of  his  costs  as  they  are 
earned,  without  waiting  for  the  final  de- 
termination of  the  suit  on  appeal  or  other- 
wiee.  Cavender  v,  Cavender,  (1882)  10 
Fed.  828. 

III.  Issuance  of  Commissions,  Wab- 

BARTS   AND   PHOCESS    GENERALLY. 

Attachment  writs. — Where  cases  are  of 
a  nature  which  allowed  of  presentment 
jointly  or  severally,  it  has  been  held  that 
there  being  no  reason  to  believe  that  the 
clerk  acted  otherwise  than  he  believed  was 
right,  he  is  entitled  to  fees  for  issuing 
separate  attachment  writs  for  contempt. 
Durant  v.  Washington  County,  (1869) 
1  Woolw.  377,  8  Fed.  Cas.  No.  4,191. 

Capias  writs. —  "Where  capias  writs  for 
the  arrest  of  several  defendants  jointly 
indicted  for  conspiracy  are  issued  sepa- 
rately the  clerk  is  entitled  to  charge  for 
each  one.  Clough  v.  U.  S.,  (1893)  55  Fed. 
921;  Martin  t?.  U.  S.,  (1891)  26  Ct.  CI. 
160. 

Commissions. — ^A  clerk  is  entitled  to  one 
dollar  for  issuing  each  commission  of 
supervisors  of  election.  Clough  v.  U.  S., 
(1893)  55  Fed.  921. 

A  clerk  is  entitled  to  fees  for  issuing 
commissions  to  new  commissioners  ap- 
pointed by  the  court.  Marsh  v,  U.  S., 
(1898)   88  Fed.  879. 

Commitments. — ^A  clerk  may  charge  a 
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fee  for  issuing  a  commitment  to  jail,  only 
when  such  commitment  does  not  fall  within 
the  provisions  of  R.  S.  sec.  1030  (see 
OuuJNAL  Law,  vol.  2,  p.  673),  that 
"  no  writ  is  necessary  to  bring  into  court 
any  prisoner  or  person  in  custody  or  for 
remanding  him  from-  the  court  into  cus- 
tody, but  the  same  shall  be  done  on  the 
order  of  the  court  or  district  attorney, 
for  which  no  fees  shall  be  charged  by  the 
clerk  or  marshal."  U.  S.  v,  McGandless, 
(1893)  147  U.  S.  602,  13  6.  Gt.  465,  37 
U.  S.  (L.  ed.)  334. 

Where  a  clerk  properly  issues  and  flies 
return  of  four  separate  commitments  and 
four  separate  bench  warrants  for  four  de- 
fendants, on  the  same  day,  he  is  entitled 
to  fees  for  each.  Fuller  v.  U.  S.,  (1893) 
68  Fed.  329. 

The  fees  charged  by  a  cleric  for  issuing 
a  mittimus,  in  a  case  wherein  the  defend- 
ant is  ordered  to  be  imprisoned  until  the 
fine  is  paid,  should  be  allowed.  U.  S.  V, 
Van  Duzee,  (C.  0.  A.  8th  Cir.  1892)  52 
Fed.  930,  710  U.  S.  App.  396,  3  0.  C.  A 
361,  affirming  (1891)  48  Fed.  643. 

Precepts  to  aummoii  Jury. — ^A  clerk  is 
not  entitled  to  charge  for  issuing  precepts 
to  the  marshal  to  summon  juries.  Martin 
V.  U,  S.,  ( 1891 )  26  Ct.  CI.  160. 

Prsdpe  to  jury  eommissioner. — ^A  clerk 
is  entitled  to  a  ^  of  one  dollar  for  issu- 
ing prsBcipe  to  a  jury  commissioner  to 
attend  on  the  dav  selected  by  the  clerk 
for  the  drawing  qi  the  jury.  Goodrich  9. 
U.  S.,.(1891)  47  Fed.  267;  Marsh  v.  U. 
6.,  (1898)  88  Fed.  879. 

Subpoena.— A  clerk  should  issue  but  one 
subpoena  for  all  the  witnesses  in  a  cause, 
but  should  necessity  require  it,  he  ihay 
issue  more  and  charge  therefor.  Jones  9. 
U.  S.,  (1889)  39  Fed.  410. 

IV.   FlLINQ   AND   ElTTKBIirO  PAFEBS 

What  constitutes  filing. —  No  paper  is 
"  filed  "  unless  it  has  the  proper  indorse- 
ment of  the  clerk.  Merely  placing  it  in 
the  court  papets  is  no  "filing."  Amy  v. 
Shelby  County,  (1872)  1  Flipp.  104,  1 
Fed.  C^.  No.  346. 

Filing  not  authorized  by  statute  requir- 
ing deposit  of  papers. —  Under  a  statute 
alK)lishing  an  office  and  directing  that  the 
papers  and  documents  pertaining  to  the 
conduct  of  that  office  be  depositea  with  a 
clerk  of  a  certain  court,  the  word  "de- 
posit "  is  not  given  a  meaning  synonymous 
with  filing  so  as  to  authorize  the  clerk  to 
file  them  and  receive  a  fee  therefor.  U. 
S.  t?.  Van  Duzee,  (1901)  185  U.  S.  278, 
22  S.  Ct.  648,  46  U.  S.  (L.  ed.)  909,  re- 
versing  (1900)    35  Ct.  CI.  214. 

Package  composed  of  separate  papers. — 
Where  a  package  is  made  up  of  separate 
papers  it  is  the  duty  of  the  clerk  to  file 
oach  of  the  papers  rather  tlian  the  pack- 
age as  a  whole  and  he  is  entitled  to  fees 
for  so  doing.  In  this  connection  it  has 
been  said :  "  It  would  be  an  unsafe 
precedent  to  follow  the  suggestion  of  the 


comptroller  thai  only  the  outside  paper 
or  wnapper  should  be  filed,  the  entire 
package  or  file  being  made  iq>  of  separate 
papers,  although  appertaining  to  the  same' 
case  or  matter,  or  that  but  one  of  such 
package  of  papers  should  be  filed.  Penal- 
ties are  prescribed  a^inst  abstracting  or 
altering  papers  filed  m  any  federal  court. 
It  would  not  do  for  the  fact  of  such  filing 
to  depend  upon  the  uncertain  memories  of 
the  clerk  or  his  deputies,  nor  for  the  clerk 
to  arbitrarily  consider  some  papers  in  a 
package  filed  and  others  not  nled,  and  to 
keep  no  written  record  even  of  this.  The 
embarrassments    consequent    upon    such 

Sractice  are  apparent.  The  clerk's  in- 
orsement  prima  facie  proves  the  filing, 
and  such  indorsement  is  the  usual  manner 
of  evidencing  the  filing,  and  is  the  proper 
one.  It  should  be  upon  every  paper  filed 
in  his  office.  For  all  papers  filed  by  him, 
the  clerk  is  entitled  to  the  compensation 
provided  by  law.  It  was  manifestly  the 
duty  of  the  clerk  to  file  all  of  the  papers 
referred  to  in  this  suit  and  proved  upon 
the  trial.  It  was  equally  his  duty  to 
marie  these 'papers  filed  in  the  usual  man- 
ner. As  he  has  actually  done  the  filinir 
charged  for,  his  fees  therefor  are  allowed.'' 
Dimmidc  v.  U.  S.,  (M.  D.  Ala.  1887)  36 
Fed.  82. 

Criminal  cases. —  The  clerk  is  entitled 
to  his  fees  for  filing  papers  in  criminal 
cases.  Marsh  v.  U.  S.,  (1898)  88  Fed. 
879. 

Accounts  and  vouchers. —  The  clerk  is 
entitled  to  a  fee  for  filing  marshal's  ac- 
counts current,  but  not  for  the  vouchers 
which  are  usually  attached  to  the  ac- 
counts, y.  S.  V,  Jones,  (1893)  147  U.  S. 
672,  13  S.  Ct.  437,  37  U.  S.  (L.  ed.)  326; 
274,  Marvin  v.  U.  8.,  (1890)  44  Fed.  405; 
U.  S.  p.  Van  Duzee,  (CCA.  8th  Cir, 
1892)  52  Fed.  930,  10  U.  S.  App.  396,  3 
C  C  A.  361,  affirming  (1891)  48  Fed. 
643;  U.  S.  V.  Converse,  (C  C  A.  7th  Cir. 
1894)  63  Fed.  423,  24  U.  S.  App.  89,  11 
C  C  A.  274,  overruling  Erwin  v,  U.  S., 
(1889)  37  Fed.  470. 

Where  a  clerk  files  vouchers  with  his  re- 
port of  moneys  on  hand,  and  each  voucher 
18  a  different  paper  and  relates  to  a  dis- 
tinct transaction,  he  is  entitled  to  ten 
cents  for  filing  each.  Goodrich  v.  U.  S., 
(1888)   35  Fed.  193,   (1890)  42  Fed.  393. 

Where  a  rule  of  court  requires  that  the 
reports  made  by  the  United  States  dis- 
trict attorney  in  regard  to  accounts  of 
marahals,  clerks,  attorneys,  and  commis- 
sioners, be  filed  aiid  entries  made  on  the 
record  showing  the  presentation  of  the  ac- 
counts in  open  court,  and  the  action  of  the 
court  thereon.  For  such  entries  the  clerk 
is  entitled  to  pay.  U.  S.  v.  Van  Duzee, 
(C  C  A.  8th  Cir.  1892)  52  Fed.  930,  10 
U.  S.  App.  395,  3  C  C  A.  361,  affirming 
(1891)  48  Fed.  643;  Van  Duzee  v.  U.  S., 
(1894)  59  Fed.  440. 

The  statute  requires  that  only  one  copy 
of  the  commissioner's  account  shall  be  pre- 
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sentedj  wliich  is  forwarded  to  the  depart- 
ment. A  certified  copy  of  the  order  of 
court  should  accompany  it.  The  fees  for 
the  service  should  be  as  follows:  Forty- 
five  cents  for  entering  the  order  approving 
the  account;  ten  cento  for  filing  the  same; 
thirty  cents  for  copy;  thirty-five  cento  for 
certificate  and  seal, —  total  $1.20.  Marvin 
r.  U.  S.,  (1890)  44  Fed.  406. 

Affidavito. — ^A  derk  is  entitled  to  his 
fees  for  filing  and  entering  affidavito  of 
indigent  defendanto  in  criminal  cases, 
where  the  oourt  orders  them  filed  and  en- 
tered, and  issues  subpoenas  for  the  wit- 
nesses named  therein.  Butler  v.  U.  S., 
(1898)  87  Fed.  655;  Marsh  V.  U.  &, 
(1898)   88  Fed.  870. 

Applieations  for  ordexi  to  fttmlsh 
books. —  Under  the  practice  formerly  pre- 
vailing the  clerk  was  permitted  to  diarge 
the  stotutory  fee  for  filing  applications 
made  by  him  for  orders  directing  the  mar- 
shal to  furnish  books  needed  for  the  busi- 
ness of  the  courto,  the  folio  fee  for  enter- 
ing upon  the  records  the  orders  made  upon 
such  application  by  the  court,  and  for 
making  and  certifying  two  copies  of  the 
order  for  the  use  of  uie  marshal,  but  not 
for  a  fee  for  attaching  the  seal  to  such 
certifleation.  Van  Dusee  v.  U.  S.,  (K.  D. 
la.  1896)  73  Fed.  794. 

Applieations  for  orders  for  summoning 
of  witnesses. —  The  clerk  is  entitled  to  fees 
for  filing  applications  made  in  a  crimin«il 
case,  for  oixlere  directing  defendant's  wit- 
nesses to  be  summoned  at  the  cost  of  the 
United  States  and  also  for  entering  the 
orders  of  the  court  upon  the  application. 
Van  Duzee  v,  U.  8.,  (N.  D.  la.  1896)  73 
Fed.  794. 

Appointmento.^A  clerk  is  entitled  to 
fees  for  filiog  the  oaths,  bonds,  and  ap- 
pointmento  of  the  judicial  officers.  U.  S. 
9.  Van  Duzee,  (1891)  140  U.  S.  169,  11 
S.  Ot.  758,  35  U.  S.  (L.  ed.)  399;  Van 
Duzee  f?.  U.  S.,  (1890)  41  Fed.  571. 

•Certificates  of  deposit.— A  clerk  is  en- 
titled te  fees  for  filing  bank  certificates  of 
deposit  of  money  covered  inte  the  treasuij 
by  him.  Marsh  v.  U.  S.,  (1898)  88  Fed. 
879. 

A  clerk  is  entitled  to  fees  for  filing  bank 
certificates  of  deposit  for  fines  paid  in  te 
the  credit  of  the  treasurer  of  tne  United 
States.  U.  S.  v,  Kurtz,  (1896)  164  U.  S. 
49,  17  S.  Ct.  15,  41  U.  8.  (L.  ed.)  346. 

Depositions.— A  clerk  is  entitled  to  fees 
for  filing  and  marking  depositions.  Mar- 
vin V.  U.  8.,  (1902)  114  Fed.  225. 

Dismissed  libels— Where  a  libel  has 
been  dismissed  with  eosto  a  clerk  is  en- 
titled te  but  ten  cents  each  for  filing  and 
entering  "claim,"  "answer,"  "appear- 
ance," and  "consent,"  and  not  to  a  fee 
of  twenty-five  cents.  The  F.  Merwin, 
(1879)  10  Ben.  403,  9  Fed.  Cas.  No.  4,893. 

District  attorney's  reports.— For  filing 
the  written  reporte  made  by  the  district 
attomev  in  regard  to  the  accounts  of  the 
marshal,    clenE,    and    commissioner,    the 


clerk  is  entitled  to  the  usual  fee.  U.  8.  v. 
Van  Duzee,  (C.  G.  A.  8th  Cir.  1892)  52 
Fed.  930,  10  U.  8.  App.  395,  3  C.  C.  A.  361, 
affirming  (1891)  48  Fed.  643;  Van  Duzee 
17.  U.  8.,   (1894)   59  Fed.  440. 

Docketo  and  papers  of  outgoing  com- 
missioners.— An  allowance  of  a  charge  for 
filing  dockete  and  other  papers  of  out- 

foii^  commissioners  under  the  Act  of  May 
8,  1896,  was  held  proper.  U.  S.  v. 
Marsh,  (C.  C.  A.  5th  <5ir.  1902)  112  Fed. 
929,  50  C.  C.  A.  621. 

Exhibits. — ^A  clerk  is  entitled  to  ten 
cento  each  for  filing  separate  exhibits  in 
criminal  cases.  Marvin  v.  U.  S.,  (1890) 
44  Fed.  405;  Marvin  v,  U.  8.,  (1902)  114 
Fed.  225. 

Indictmento. — ^A  derk  is  entitled  to 
charges  made  for  filing  indictments  when 
returned  by  the  grand  jury.  Van  Duzee 
V,  U.  8.,  (1894)  59  Fed.  443. 

Interrogatories. — ^A  clerk  is  not  entitled 
te  clmrge  for  filing  interrogatories  and 
cross  interrogatories.  Marvin  «.  U.  8., 
(1902)   114  Fed.  225. 

Letters. —  It  is  proper  for  the  clerfc  to 
make  a  file  paper  of  a  lettor  from  one  of 
the  parties  askmg  for  the  issuance  of  sub- 
pcBuas,  as  this  is  for  the  j)rotection  of  the 
clerk  and  all  parties  at  intorest.  Gilliun 
V,  Stewart,  (N.  D.  Tex.  1901)  112  Fed. 
30. 

Orders  for  inspection  of  papers. — ^Where 
the  court  orders  the  ^bvemment  to  furnish 
the  clerk  with  certain  papers  so  that  the 
defendant  in  a  criminal  case  may  have 
an  opportunity  to  inspect  and  take  copies 
of  the  same,  it  has  been  held  that  the  clerk 
is  oititled  to  a  fee  for  filing  them.  Van 
Puzee  r.  U.  8.,  (N.  D.  la.  1896)  73  Fed. 
794. 

Orders  sent  by  mall. — ^Where  a  judge  of 
a  United  States  district  court  sends  by 
mail  orders  or  decrees  in  equity  pro- 
ceedings pending  in  said  oourt  it  is  the 
clerk's  dutv  to  enter  them  upon  the  record 
and  file  them  and  the  clerk  is  entitled 
to*  compensation  therefor.  Mayo  v.  U.  8., 
(1913)  49  Ct.  CI.  144. 

Orders  discharging  witnesses. —  The  or- 
ders from  the  district  attorney  discharg- 
ing witnesses  should  not  be  filed.  The 
cleifc  is  not  entitled  to  fees  for  so  doing. 
U.  S.  f?.  Taylor,  (1893)  147  U.  8.  695,  13 
S.  Qt.  479,  37  U.  8.  (L.  ed.)  335;  Jones 
V.  U.  8.,  (1889)  39  Fed.  410;  Goodrich 
f?.  U.  8.,  (1891)  47  Fed.  267;  U.  8.  i?. 
Van  Duzee,  (C.  C.  A.  8th  Cir.  1892)  52 
Fed,  930,  10  U.  8.  App.  395,  3  C.  C.  A. 
361,  afp/rming  (1891)  48  Fed.  643;  U.  S. 
t?.  Converse,  (C.  C.  A.  7th  Cir.  1894)  63 
Fed.  423,  24  U.  S.  App.  89,  11  C.  C.  A. 
274,  overruling  Clough  v.V.  8.,  (1893)  55 
Fed.  921. 

Orders  to  pay  witnesses. —  He  is  en- 
titled to  recover  fees  for  filing  orders  in 
reference  to  the  payment  of  witnesses. 
Erwin  v,  U.  8.,  (1889)  37  Fed.  470;  Ful- 
ler r.  U.  8.,  (1893)   58  Fed.  -329. 

A  clerk  is  entitled  to  but  one  fee  for 
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filing  separate  orders  for  the  payment  of 
each  witness  and  juror.  U.  8.  v.  King, 
(1893)  147  U.  S.  676,  13  S.  Ct.  439,  37 
U.  S.  (L.  ed.)   328. 

Papers  sent  up  by  commissioners. — 
The  clerk  is  entitled  to  charge  for  filing 
each  separate  paper  sent  up  by  commit- 
sioners  after  hearing  in  criminal  cases. 
U.  S.  V,  Van  Duzee,  (1891)  140  U.  S. 
169,  11  S.  Ct.  768,  36  U.  S.  (L.  ed.) 
399;  Erwin  v,  U.  S.,  (1889)  37  Fed.  470; 
Jones  V.  U.  S.,  ( 1889)  39  Fed.  410;  Clough 
V   U.  S.,   (1893)   65  Fed,  921. 

But  he  is  not  reauired  to  select  out 
certain  papers  from  those  sent  up  by  com- 
missioners and  file  only  those.  It  is  his 
duty  to  file  them  as  they  are  received. 
U.  S.  V.  Van  Duzee,  ( 1891 )  140  U.  S.  169, 
11  S.  Ct.  758,  35  U.  S.  (L.  ed.)   399. 

As  to  the  proper  papers  to  be  sent  up 
by  the  commissioner  and  filed  by  the  clerk, 
see  Van  Duzee  v,  U.  S.,  (1890)  41  Fed. 
571. 

Pleas  in  atuitement. — ^A  clerk  is  entitled 
tc  «fees  for  filing  pleas  in  abatement. 
Marsh  v.  U.  S.,  (1898)  88  Fed.  879. 

Praecipe. —  When  in  a  given  case  the 
issuance  of  a  bench  warrant  is  desired, 
and  the  district  attorney  directs  it  to  be 
done  by  filing  a  pmecipe,  and  in  obedience 
thereto  the  clerk  issues  the  warrant,  the 
filing  of  the  praecipe  is  in  accordance  with 
the  settled  practice,  of  the  court,  and  the 
clerk  is  therefore  justified  in  filing  the 
proecipe  and  making  the  proper  cnarge 
therefor.  U.  S.  v.  Van  Duzee,  (1891)  140 
U.  S.  169,  11  S.  Ct.  768,  35  U.  S.  (L.  ed.) 
399. 

The  same  rule  does  not  apply  to  the 
charge  for  the  praecipe  filed  for  issuing 
mittimuses  for  the  committal  of  defend- 
ants who  have  been  sentenced  to  pay  given 
fines  and  be  committed  until  paid.  U.  S. 
V.  Van  Duzee,  (1891)  140  U.  S.  169,  11 
S.  Ct.  758,  36  U.  S.  (L.  ed.)  399,  overrul- 
ing (1890)  41  Fed.  571. 

A  clerk  is  entitled  to  fees  for  filing  the 
written  order  or  prtecipe  of  the  district 
attorney,  for  a  copy  of  an  indictment 
necessary  for  him  to  have.  U.  S.  t?.  Van 
Duzee,  (C.  C.  A.  8th  Cir.  1892)  52  Fed. 
930,  10  U.  S.  App.  395,  3  C.  C.  A..  361, 
affirming  (1891)   48  Fed.  643. 

Receipts  for  file  papers. — A  charge  1^ 
the  clerk  for  filing  attorneys'  receipts  for 
file  papers  in  the  case,  which  are  being 
withdrawn  from  the  clerk's  office,  and  for 
canceling  receipt  on  return  of  papers,  is 
proper.  Gill  urn  r.  Stewart,  (N.  D.  Tex. 
1901)    112  Fed.  30. 

Receipts  of  collectors. —  For  filing  re- 
ceipts of  the  United  States  collector  for 
fines  paid  in  or  collected  from  persons 
sentenced  for  violation  of  the  internal 
revenue  law,  the  clerk  is  entitled  to  the 
statutory  fee.  The  same  are  "  papers," 
within  the  meaning  of  the  third  clause  of 
the  above .  section.  U.  S.  v.  Van  Duzee, 
(C.  C.  A.  8th  Cir.  1892)  52  Fed.  930,  10 


U.  S.  App.  395,  3  0.  C.  A  361,  affirming 
(1891)    48   Fed.  643. 

Registry  report. —  A  clerk  is  entitled  to 
a  fee  of  ten  cents  for  filing  a  registry  re- 
port under  R.  S.  sec.  758.  Clough  v.  U.  S.^ 
(1893)  55  Fed.  921. 

RemoTal  proceedings  from  state  court. 
—  In  the  case  of  the  removal  of  an  action 
from  a  state  to  a  federal  court,  the  plead- 
ings of  the  state  court,  together  with  the 
removal  proceedings,  should  be  entered 
upon  the  record  as  well  as  all  the  orders 
of  the  court.  And  where  there  has  been 
a  dismissal  by  consent  of  the  parties, 
under  the  direction  of  the  court  at  the 
costa  of  one  of  the  parties  such  fact 
should  also  appear.  Where  a  situation  of 
this  character  exists,  the  clerk  is  entitled 
to  an  allowance  of  fifteen  cents  per  folio 
for  making  the  final  record.  Blain  v. 
Home  Ins.  Co.,  (S.  D.  Ga.  1887)  30  Fed. 

667. 

Requisition  for  search. —  It  is  proper 
for  a  clerk  to  file  the  requisition  for  a 
search  for  judgments,  and  he  is  entitled  to 
a  fee  of  ten  cents  for  the  same.  In  re 
Woodbury,  7  Fed.  705, 

Returns. — ^A  clerk  is  entitled  to  fees  for 
filing  the  returns  of  commitments  where  a 
defendant  is  ordered  to  be  imprisoned 
until  his  fine  is  paid.  U.  S.  v.  Van  Duzee, 
(C.  C.  A.  8th  Cir.  1892)  62  Fed.  930,  10 
U.  S.  App.  395,  3  C.  a  A.  361,  affirming 
(1891)  48  Fed.  643. 

A  clerk  is  entitled  to  fees  for  filing  each 
of  the  returns  of  separate  conunitmente 
issued  on  the  same  day  but  to  different 
deputies.  Fuller  v.  U.  ».,  (1893)  68  Fed. 
329. 

A  clerk  is  entitled  to  fees  for  filing  and 
entering  the  return  of  an  order  for  the 
removal  of  a  prisoner.  Marsh  v,  U.  S., 
(1898)   88  Fed.  879. 

Return  of  verdict. —  The  return  of  the 
verdict  in  a  criminal  case  is  a  separate 
proceeding  or  step  which  may  be  entered, 
and  is  cnargeabfe,  separately  from  the 
trial.  Marsh  t?.  U.  S.,  (N.  D.  Fla.  1901) 
109  Fed.  236. 

Sentence. —  Where  two  or  more  persons 
are  jointly  indicted  and  convicted,  the 
better  practice  is  to  enter  the  sentence 
separately  against  each  one,  and  when 
thus  entered  the  clerk  is  entitled  to  the 
proper  fee  for  each  entry.  Van  Duzee  r. 
U.  S.,  (N.  D.  la.  1896)  73  Fed.  794. 

Writs.— A  clerk  is  entitled  to  fees  for 
recording  writs  of  fieri  facias.  Dennison 
V.  U.  S.,  (1890)  25  Ct.  CI.  321. 

V.  Admtnishebhyo  Oath  ob  Affirhation 

Accounts  of  officers. — ^A  clerk  is  entitled 
to  fees  for  administering  oaths  to  the  ac- 
counts of  deputv  marshals,  actual  expense 
account  of  chief  oflice  deputy,  and  district 
attorney,  and  jurat  to  original  and  dupli- 
cate. Marsh  r.  U.  S.,  (1898)  88  Fed. 
879. 

Affidavits. — ^A  clerk  is  entitled,  for  an 
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affidavit,  to  ten  cents  for  the  oath,  fifteen 
cents  for  the  certificate,  and,  unless 
waived,  twenty  cents  for  the  seal  of  thd 
court.  Marsh  i;.  U.  S.,  (1898)  88  Fed. 
879, 

Where  an  affidavit  to  an  account  of  a 
marshal  is  required  for  the  convenience 
and .  protection  of  the  government  hy  the 
Attorney-General  or  the  accounting  offi- 
cers, it  is  chargeable  by  the  cleriL  against 
the  government.  **  If  the  fees  for  affidavits 
bv  deputy  marshals  to  their  accounts  are 
chargeable  against  the  government,  the 
fees  for  affidavits  by  marSials  to  their  ac- 
counts must  also  he  chargeable  against 
the  government."  U.  S.  v.  Van  Duzee, 
(1891)  140  U.  8.  169,  11  S.  Gt.  758,  35 
U.  S.  (L.  ed.)  399;  BuUer  v.  U.  8.,  (1898) 
87  Fed.  655. 

Bailiffs. — ^A  clerk  is  entitled  to  fees  for 
swearing  bailiffs  attending  juries.  Marsh 
fj.  U.  S.,   (1898)   88  Fed.  879. 

Judicial  officers. — ^A  clerk  is  not  entitled 
to  charge  the  government  for  tiUcing  oaths 
and  executing  bonds  of  judicial  officers. 
U.  S.  V.  Van  Duzee,  (1891)  140  U.  S.  169, 
11  8.  Ct.  758,  36  U.  8.  (L.  ed.)   399. 

Jurats  not  included  in  charge  for  oaths. 
— ^Xhe  charge  for  an  oath  does  not  include 
the  charge  for  a  jurat,  and  the  clerk  may 
charge  ten  cents  for  oaths  and  fifteen 
cents  for  jurats.  The  F.  Merwin,  (1879) 
10  Ben.  403,  9  Fed.  Gas.  No.  4,893. 

Jurors. —  The  clerk  is  not  entitled  to 
charge  a  fee  for  swearing  juries.  U.  S.  r. 
Dundy,  (C.  C.  A.  8th  cTr.  1896)  76  Fed. 
357,  40  U.  8.  App.  376,  22  G.  G.  A.  221. 

A  clerk  is  not  entitled  to  charge  fees 
for  administering  the  oath  to  those  sum- 
moned as  jurors  to  truly  answer  questions 
relating  to  their  qualifications  as  jurors. 
U.  8.  V.  Marsh,  (C.  G.  A.  6th  Gir.  1901) 
106  Fed.  474,  45  G.  G.  A.  436.  Contra, 
Glough  V.  U.  S.,  (1893)  66  Fed.  921. 

An  allowance  to  a  clerk  of  a  federal 
court  of  charges  for  administering  oaths 
on  the  voir  dire  of  grand  and  petit  jurors 
cannot  be  justified  under  this  section. 
U.  8.  r.  Jones,  (1904)  193  U.  8.  631,  24 
8.  Gt.  661,  48  U.  S.  (L.  ed.)  776. 

A  clerk  is  entitled  to  fees  for  adminis- 
tering oaths  to  jurors,  grand  and  petit, 
when  they  are  proving  up  their  attend - 
snce  before  him.  U.  S.  t*.  Van  Dueee,  (G. 
C.  A.  8th  Gir.  1892)  62  Fed.  930,  10  U.  8. 
App.  396,  3  G.  G.  A.  361,  afflrming  (1891) 
48  Fed.  643. 

Sdre  facias  cases. — ^A  clerk  may  not 
charge  for  administering  oaths  of  defend- 
ants in  sci.  fa.  cases.  Fuller  v,  U.  8., 
(1893)   68  Fed.  329. 

Witnesses. —  *'The  clerk  is  entitled  to 
a  fee  of  ten  cents  for  administering  the 
oath  to  witnesses  respecting  their  mileage 
and  attendance,  but  there  is  no  reason  for 
preserving  the  affidavit  as  a  part  of  the 
records  of  the  court."  U.  8.  v.  Taylor, 
(1893)  147  U.  8.  696,  13  8.  Ct.  479,  37 
U.  8.  (L.  ed.)  335;  U.  8.  r.  Van  Duzee, 
(G.  G.  A.  8th  Gir.  1892)   52  Fed.  930.  10 


U.  8.  App.  396,  3  G.  G.  A.  361,  affirming 
(1891)   48  Fed.  643. 

VI.   ACKNOWLKDOMBNTS 

Appeal  bonds. —  But  one  fee  can  be 
allowed  for  taking  the  acknowledgment 
of  a  defendant  and  his  sureties  to  appeal 
bonds,  at  least  until  it  is  made  to  ap- 
pear that  it  was  necessary  to  take  them 
separately.  U.  8.  t\  Taylor,  (1893)  147 
U.  8.  695,  13  8.  Gt.  479,  37  U.  6.  (L.  ed.) 
335,  foUotoing  U.  8.  v.  Ewing,  (1891)  140 
U.  S.  142,  11  8.  Gt  743,  35  U.  8.  (L.  ed.) 
388. 

Recognizances. — ^A  clerk  is  entitled  to 
fees  for  taking  acknowledgments  of  recog- 
nizances. Goodrich  v,  U.  8.,  (E.  D.  Ark. 
1891)   47  Fed.  267. 

As  in  the  case  of  acknowledgments  to 
appeal  bonds,  however,  only  one  fee  is 
ordinarily  allowed  for  the  acknowledg- 
ment of  the  defendant  and  his  surety,  it 
not  appearing  that  the  acknowledgments 
were  separate.  Martin  v,  U.  8.,  (1891) 
26  Gt.  Gl.  160. 

VII.  Taking  aito  Cbbtiftino  Depositions 

Fees  taxable  for  taking  depositions  on 
interrogatories  in  a  federal  court  when 
not  taken  by  a  United  States  commis- 
sioner are  not  governed  by  the  state  stat- 
ute, but  may  properly  be  taxed  at  twentv 
cents  per  folio,  under  this  section.  U.  IS. 
r.  Venable  Constr.  Co.,  (1904)  168  Fed. 
838. 

VIII.  Entebino  Any  Retiibn,  Rule, 
Obdeb,  etc. 

Entries  by  order  of  court.-— When  a 
clerk  enters  an  order  by  direction  of  the 
court  he  is  entitled  to  his  fee,  whether 
the  court  had  jurisdiction  to  make  the 
order  or  not.  U.  S.  r.  Jones,  (1893)  147 
U.  S.  672,  13  S.  Ct.  437,  37  U.  8.  (L.  ed.) 
325. 

Where,  by  order  of  the  court,  the  clerk 
enters  upon  the  minutes,  as  memorial 
services  m  respect  to  a  public  officer,  a 
proceeding  in  court  of  official  character, 
the  fee  for  entering  is  properly  charge- 
able to  the  government.  Erwin  t?.  U.  8. 
(1889)  37  Fed.  470. 

Although  ordered  by  the  court  to  keep 
each  motion,  order,  plea,  or  sentence  in 
criminal  cases  separate  and  distinct,  a 
clerk  is  not  entitled  to  charge  fees  in 
computing  folios  by  treating  as  a  sepa- 
rate document  each  part  of  such  proceed- 
ing. U.  8.  r.  Marsh,  (C.  C.  A.  5th  Cir. 
1901)    106  Fed.  474,  45  C.  C.  A.  436. 

Abstract  of  judgments — The  services  of 
a  clerk  of  a  federal  court  for  recording 
abstracts  of  judgments,  as  required  by  a 
rule  of  court,  are  not  covered  by  the 
docket  fees  prescribed  by  the  tenth  para- 
graph of  this  section,  and  separate 
charges  therefor  are  justified  by  the 
eighth  paragraph.  U.  S.  v.  Keatley, 
(1907)  204  U.  S.  662,  27  S.  Ct.  404,  51 
U.  S.  (L.  ed.)  618. 
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Appearances  and  arraigmnenta. —  The 
clerk  is  entitled  to  fees  for  entering  ap- 
pearances and  arraigmnenta.  Qoodrich  «. 
U.  S.,  (1891)  47  Fed.  267. 

ContiniiaBces. — A  clerk  may  cluirge  for 
continuances  although  the  date  of  each 
term  is  not  stated.  Marvin  r.  U.  S.» 
(1902 )    114  Fed.  225. 

A  clerk  is  entitled  to  folio  fees  for 
entries  on  the  record  showing  the  contin- 
uance of  the  trial  of  cases  from  day  to 
day.  Van  Duzee  «.  U.  S.,  (1894)  59  Fed. 
440. 

If  a  case  in  equity  be  set  for  hearing 
as  to  some  of  the  defendants  and  as  to 
them  brought  upon  the  docket  of  the 
court,  and  continued  at  the  rules  as  to 
the  other  defendants  who  are  absent  and 
who  have  not  answered,  the  clerk  has  a 
right  to  charge  his  fee  for  such  continu- 
ances. Ex  p,  Lee,  (1832)  4  Cranch  G.G. 
197,  15  Fed.  Cas.  No.  8,177. 

Date  of  filing  bankruptcy  petitions. — 
Under  general  order  No.   1,  relating  to 

?roceedinffs  under  the  Bankruptcy  Act  of 
867,  and  requiring  the  clerk  to  enter 
upon  each  petition  m  bankruptcy  the  day, 
and  hour  of  the  day,  upon  which  tiie 
same  was  filed  and  also  to  make  a 
similar  note  upon  any  subsequent  paper 
filed  with  him,  it  was  declared  that  such 
entry  should  be  made  on  every  paper  filed 
with  the  clerk,  whether  filed  with  him  in 
the  first  instance  or  with  the  register 
first  and  then  with  him.  In  re  Dean, 
(1868)  1  Nat.  Bankr.  Reg.  249,  7  Fed. 
Cas.   No.  3,699. 

Indorsement  on  papers. — ^A  cleric  is  not 
entitled  to  fees  for  making  entries  on  the 
jackets  in  which  papers  are  inclosed 
showing  the  date  of  aisposition  of  case 
and  pages  where  it  is  recorded.  This  is 
covered  by  the  general  charge  for  in- 
dexes. Van  Dusee  v.  U.  a,  (1890)  41 
Fed.  571. 

But  where  judgment  is  rendered  for 
the  amount  of  interest  coupons  and  the 
court  orders  that  each  coup<m  be  indorsed 
by  the  clerk  with  a  certificate  that  judg- 
ment has  been  rendered  thereon,  it  has 
been  held  that  for  this  service  a  fee  of 
fifteen  cents  each  for  the  coupons,  as  one 
folio  each,  is  proper,  although  each  of 
the  coupons  may  consist  of  less  than  a 
hundred  words.  Amy  v,  Shelby  County, 
(1872)  1  Flipp.  104,  1  Fed.  Cas.  No.  345. 

Oaths  of  omcers.^A  clerk  is  entiUed  to 
fees  for  recording  the  oaths  of  office  of 
deputy  marshals.  Van  Duzee  v.  U.  S., 
(1890)  41  Fed.  571;  Marsh  v.  U.  S., 
(1898)   88  Fed.  879. 

Orders. —  Clerks  must  enter  all  orders 
of  the  court  when  required.  U.  S.  v. 
Jones,  (1893)  147  U.  S.  672,  13  S.  Ct. 
437,  37  U.  S.  (L.  ed.)  325.  And  they  are 
entitled  to  fees  for  entering  orders  of  the 
court  U.  S.  t;.  McCandless,  (1893)  147 
U.  S.  692,  13  S.  a.  465,  37  U.  S.  (L.  ed.) 
334. 

A  clerk  is  entitled  to  fees  for  the 
entry     of    an     order     in     a    civil     case 


prosecuted  by  the  government  at  ths 
instance  and  for  the  benefit  of  the  gov- 
ernment. Marsh  v.  U.  S.,  (1898)  88  Fed. 
879. 

"  While  a  writ  of  alias  fi.  fa.  is  ordi- 
narily issued  upon  a  simple  pnecipe,  it 
is  perfectly  competent  for  the  district 
attorney  to  apply  to  the  court  for  an 
order  lor  that  nurpose,  and  if  such  an 
order  be  made,  the  clerk  is  clearly  bound 
to  enter  it,  and  is  entitled  to  his  fee 
therefor,  whether  such  order  be  neces- 
sary or  not."  U.  S.  v.  Payn,  (1893)  147 
U.  S.  687,  18  6.  Ct  442,  37  U.  S.  (L.  ed.) 
332. 

Where  a  judge  erred  in  his  oonstrue- 
tion  of  the  law  and  ordered  supervisors 
of  election  where  none  should  have  been 
ordered,  this  cannot  be  construed  as  a 
valid  defense  against  the  clerk's  compen- 
sation. Qoodrich  9.  U.  S.,  (1888)  35  Fed. 
193. 

A  clerk  is  entitled  to  fees  for  entering 
orders  appointing  supervisors  of  election. 
Qoodrich  v.  U.  S.,  (1891)  47  Fed.  267} 
aough  V.  U.  S.,  (1893)  55  Fed.  921. 

A  clerk  is  entitled  to  fees  for  entering 
orders  for  the  marshal  to  pay  supervisors 
of  elections.  U.  S.  v.  Jones,  (1893)  147 
U.  6.  672,  13  S.  Ct  437,  37  U.  8.  (L.  ed.) 
325. 

A  judgment  is  an  order  of  court  within 
the  meaning  of  this  section.  Blake  v. 
Hawkins,  (1883)   19  Fed.  204. 

A  clerk  is  entitled  to  fees  for  entering 
orders  approving  the  accounts  of  marshals 
and  other  officers.  U.  S.  «.  Van  Duzee, 
(1891)  140  U.  S.  169,  11  S.  Ct.  768,  36 
U.  8.  (L.  ed.)  399;  U.  8.  v.  King,  (1893) 
147  U.  8.  676,  13  S.  a.  439,  37  U.  S. 
(L.  ed.)  328  (following  U.  8.  r.  Jones^ 
(1890)  134  U.  8.  483,  10  8.  Ct  615, 
33  U.  8.  (L.  ed.)  1007) ;  U.  S.  v.  Payne, 
(1893)  147  U.  8.  687,  13  8.  C?t.  442,  37 
U.  8.  (L.  ed.)  332;  Frwin  v.  U.  8.,  (1889) 
37  Fed.  470,  2  L.  R.  A.  229;  Qoodrich  o. 
U.  8.,  (1890)  42  Fed.  393;  Clough  v. 
U.  8.,  (1893)  55  Fed.  921;  Marsh  v.  U. 
8.,    (1898)    88   Fed.   879. 

If  the  court  receives  the  presentation 
of  the  account  on  one  day  it  is  the  duty 
of  the  clerk  to  make  the  proper  entrv  of 
that  fact  in  the  proceedings  of  that  day; 
and  then  when  the  court  upon  another 
day  renders  its  decision  and  orders  the 
approval  of  the  account  the  clerk  must 
make  the  proper  entry  thereof.  For 
such  entries  he  is  entitled  to  the  proper 
fees.  U.  S.  V,  Van  Duaee,  (C.  C  A.  8th 
Cir.  1892)  62  Fed.  930,  10  U.  8.  App. 
395,  3  C.  C.  A.  361,  affirminff  (1891)  48 
Fed.  643. 

The  clerk  is  entitled  to  fees  upon  orders 
of  court  to  pay  the  accounts  of  officers 
other  than  commissioners;  entering  order 
forty-five  cents;  copy  thirty  cents;  cer- 
tificate fifteen  cents;  seal  twenty  cents; 
filing  duplicate  ten  cents, —  total  $1.20. 
Marvin  v.  U.  S.,   (1890)   44  Fed.  405. 

A  clerk  is  entitled  to  fees  for  draw- 
ing and  entering  on  the  minutes  of  the 
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ooart  orders  in  reference  to  the  pig- 
ment of  witnesses.  Fuller  v,  U.  S.| 
(1893)   58  Fed.  329. 

Where  a  clerk  makes  orders  to  pay 
witnesses  under  order  of  the  court  he  is 
entitled  to  his  fees  therefor  and  it  is 
within  the  discretion  of  the  court  to  de- 
termine the  form  of  such  orders.  A 
marshal  has  no  such  discretion  and  may 
not  require  a  seal  where  the  comptroller 
has  declared  such  seals  unnecessary,  nor 
may  the  clerk  recover  for  such .  seals. 
Singleton  v,  U.  S.,  (1887)  22  Gt.  CL  124. 

A  clerk  is  entitled  to  fees  for  entering 
of  record  orders  for  the  marshal  to  pay 
witnesses  and  jurors.  U.  6.  v,  Vaja 
Duzee,  (C.  C.  A.  8th  Cir.  1892)  52  Fed. 
930,  10  U.  S.  App.  395,  3  C.  C.  A.  861, 
affirming  (1891)  48  Fed.  643;  Fuller  v. 
U.  S.,  (1893)  58  Fed.  329;  U.  S.  v.  Con- 
Terse,  (C.  C.  A.  7th  Cir.  1894)  63  Fed. 
423,  24  U.  S.  App.  89,  11  C.  C.  A.  274. 

A   clerk  is   entitled  to  folio  fees  for 
entries  upon  the  record  showing  the  ap- 
■  proval  of  a  bail  bond.    Van  Duzee  v.  U. 
S.,    (1894)    59  Fed.  440. 

A  clerk  is  entitled  to  fees  for  entering 
orders  of  the  court  allowing  the  district 
attorney  extra  compensation  in  certain 
cases.  Van  Duzee  v.  U.  S.,  (1894)  69 
Fed.  440. 

The  statutory  fee  of  one  per  cent  "for 
receiving,  keeping,  and  paying  out  money 
in  pursuance  of  any  statute  or  order  of 
court"  was  intended  to  compensate  the 
clerk  for  his  services  and  responsibility 
in  the  receipt,  safe  keeping,  and  proper 
disbursement  of  the  money,  and  was  not 
intended  to  deprive  him  of  fees  to  which 
he  would  have  been  entitled,  if  the  money 
had  been  kept  and  disbursed  by  another 
officer;  and  he  is  entitled  to  charge  for 
entering  an  order  of  the  court,  directing 
hin^  as  to  what  disposition  to  make  <m 
money  received  for  fines  in  certain  cases, 
and  for  filing  certificates  of  deposit  of 
the  bank  for  fines  paid  in  to  the  credit 
of  the  treasurer  of  the  United  States. 
U.  S.  V.  Kurtz,  (1896)  164  U.  6.49,  17 
S.  Ct.  16,  41  l/.  S.  (L.  ed.)  346. 

The  clerk  is  entitled  to  fees  for  enter- 
ing orders  of  court  for  the  removal  of  a 
prisoner  from  one  county  to  another 
county  into  which  they  are  to  be  brought 
for  trial.  U.  S.  v.  Marsh,  (CCA.  5th 
Cir.  1901)  106  Fed.  474,  46  C  C  A. 
436.  But  he  is  not  entitled  to  fees  for  en- 
tering an  order  to  bring  into  court  any 
person  or  prisoner  in  custody  or  for  re- 
manding him  from  the  court  into  custody. 
U.  S.  P,  Marsh,  (CCA.  6th  Cir.  1901) 
106  Fed.  474,  46  C.  0.  A.  436,  reversing 
(1898)   88  Fed.  879. 

A  clerk  is  entitled  to  fees  for  entering 
separate  commitments  on  the  same  day 
where   each   defendant   is   committed   by 
a  different  deputy.    Fuller  r.  U.  S.,  ( 1893) 
68  Fed.  329. 

The  clerk  is  entitled  to  the  fee  for 
entering   an   order   overruling   a  motion 


to  quash  an  indictment.    Jones  v,  U.  S., 
(1889)  39  Fed.  410. 

Recognizances. —  Recognizances  may  be 
taken  either  in  open  court,  in  which  case 
a  record  entry  of  the  fact  is  made  upon 
the  journal,  or  by  a  separate  instrument 
signed  and  acknowledged  before  a  i>roper 
officer.  In  the  one  case  the  clerk  ia  en- 
titled to  a  fee  for  making  the  entry  and 
in  the  other  for  drawing  and  filing  the 
recognizance,  but  not.  for  both  such 
services.  U.  S.  «.  Barber,  (1891)  140  U. 
S.  164,  11  S.  Ct.  749,  35  U.  S.  (L.  ed.) 
396;  U.  S.  <?.  Payne,  (1893)  147  U.  S. 
687,  13  a  Ct.  442,  37  U.  S.  (L.  ed.) 
332. 

Where  one  recognizance  is  sufficient  for 
all  the  witnesses  in  a  single  criminal 
case,  a  clerk  is  entitled  to  fees  for  but 
one  unless  it  appear  that  the  witnesses 
could  not  conveniently  have  been  recog- 
nized together.  U.  S.  v.  King,  (1893) 
147  U.  S.  676,  13  S.  Ct.  439,  37  U.  S. 
(L.  ed.)   328. 

When  it  would  be  a  hardship  to  the 
witnesses  to  join  them  under  one  recog- 
nizance, the  clerk  is  entitled  for  recog- 
nizances of  witnesses  which  were  sepa- 
rately taken  and  entered  of  record.  U.  S. 
V.  Converse,  (C  C  A.  7th  Cir.  1894)  63 
Fed.  423,  24  U.  S.  App.  89,  11  C  C  A. 
274. 

Setunu, —  For  the  entries  of  the  re- 
turns made  by  the  grand  jury  the  clerk 
is  entitled  to  statutory  folio  fees,  and 
no  more  for  the  entry  actually  made. 
Van  Duzee  v.  U.  S.,  (1890)  41  Fed.  571. 

A  clerk  is  entitled  to  fees  for  making  a 
record  entry  of  tiie  presentment  of  an 
indictment  and  the  return  thereof.  Van 
Duzee  v.  U.  S.,  (1894)   59  Fed.  443. 

A  clerk  is  entitled  to  fees  for  entering 
the  marshal's  return  of  a  mittimus, 
committing  a  defendant  to  prison  until 
his  fine  is  paid.  U.  S.  r.  Van  Duzee, 
(C  C  A  8th  Cir.  1892)  52  Fed.  930,  10 
U.  S.  App.  395,  3  C  C  A.  361,  affirming 
(1891)   48  Fed.  643. 

A  clerk  is  entitled  to  fees  for  entering 
returns  of  warrants  and  subpcenas. 
(3oodrich  v.  U.  S.,  (1891)  47  Fed.  267. 

A  clerk  is  entitled  to  fees  for  enter- 
ing .the  returns  of  unexecuted  capiases. 
Martin  t?.  U.  S.,  (1891)  26  Ct.  CL  160. 

Charges  for  entering  of  return  on  a 
subpoena,  for  the  filing  of  a  complete 
draft  of  a  md^ent  and  for  the  issuance 
of  first  and  alias  writs  of  possession  are 
proper.-  Gillum  v,  Stewart,  (N.  D.  Tex. 
1901)    112  Fed.  30. 

Taxing  costs. — ^A  clerk  is  entitled  to  a 
fee  of  fifteen  cents  for  making  up  the 
costs  on  the  bonding  of  a  vessel.  The  F. 
Merwin,  (1879)  10  Ben.  403,  9  Fed.  Cas. 
No.  4,893. 

IX.  Dbawhto  Ann  Boin)  ob  Makinq  Airr 

Kecx)rd,  etc. 

Accounts. — A  clerk  is  entitled  to  fifteen 
cents   for   making   out   the   accounts    of 
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jurors  atad  witnesses  in  addition  to  ten 
cents  for  swearing  the  witness,  and  fif- 
teen cents  for  the  jurat.  U.  S.  v.  Morgan, 
(C.  C.  A.  8th  Cir.  1896)  66  Fed.  279, 
32  U.  S.  App.  51,  13  C.  C.  A.  435. 

Assignment  in  bankruptcy. — ^In  a  bank- 
ruptcy proceeding  it  has  been  held  that 
the  drawing  of  an  assignment  by  the 
clerk  may,  by  a  literal  construction,  be 
regarded  as  covered  by  the  provision  as 
to  the  drawing  of  any  bond,  making  any 
reord,  certificate,  return  or  report,  it 
being  said  that  the  provision  seems  to 
allow  a  fee  for  drawing  all  original  writ- 
ings and  for  making  copies.  In  re  Dean, 
(1868)  1  Nat.  Bankr.  Reg.  249,  7  Fed. 
Cas.  No.  3,699. 

Bonds. — Where  a  bond  is  drawn  by  ap- 
pellant's counsel  and  approved  by  the 
court,  the  clerk  cannot  charge  for  draw- 
ing it,  but  is  entitled  to  fees  for  enter- 
ing it.  Cavender  v.  Cavender,  (1882) 
10  Fed.  828. 

Certificates. — ^A  clerk  is  not  entitled  to 
fees  for  making  certificates  unless  they 
are  required  bv  law  or  the  practice  of  the 
department.  U.  S.  v.  McCandless,  (1893) 
147  U.  S.  692,  13  8.  Ct.  465,  37  U.  8. 
(L.  ed.)  334. 

The  approval  by  the  clerk  of  recog- 
nizance given  in  certain  criminal  cases  is 
the  making  of  an  entry  or  certificate 
within  the  language  of  this  section;  and 
the  folio  fee  of  fifteen  cents  is  chargeable 
therefor.  U.  S.  t;.  Van  Ihizee,  (C.  C.  A. 
8th  Cir.  1892)  52  Fed.  930,  10  U.  S.  App. 
395,  3  C.  C.  A.  361,  affirming  (1891)  48 
Fed.  643. 

A  clerk  is  entitled  to  fees  for  making 
the  certificate  to  copies  of  orders  appoint- 
ing commissioners  sent  to  the  attorney- 
general.  March  v.  U.  8.,  (1898)  88  Fed. 
879. 

A  clerk  is  entitled  to  fees  for  certifi- 
cates to  the  accounts  of  offii^ers  for  for- 
warding to  the  treasury  department.  U.  8. 
V,  Van  Duzee,  (1891)  140  U.  S.  169,  11 
S.  Ct.  758,  35  U.  S.  (L.  ed.)  399;  U.  S.  v. 
Taylor,  (1893)  147  U.  S.  695,  13  8.  Ct, 
479,  37  U.  8.  (L.  ed.)  335;  U.  S.  v,  Jones, 
(1893)  147  U.  S.  672,  13  8.  Ct.  437,  37 
U.  S.  (L.  ed.)  325;  Jones  v,  U.  S.,  (1889) 
39  Fed.  410;  Marsh  v.  U.  8.,  (1898)  88 
Fed.  879. 

A  clerk  is  entitled  to  charge  for  certifi- 
cates showing  that  the  duplicate  of  the 
marshaFs  account  has  been  duly  filed 
with  him.  Van  Duzee  p.  U.  S.,  (1894)  59 
Fed.  440. 

A  clerk  is  entitled  to  statutory  fees  for 
making  certificates  to  copies  of  the  sen- 
tence and  orders  based  thereon  in  oases 
where  a  prisoner  is  sentenced  to  imprison- 
ment and  an  order  is  made  fixing  the  place 
wherein  the  sentence  is  to  be  carried  out. 
U.  S.  V,  Van  Duzee,  (C.  C.  A.  8th  Cir. 
1892)  52  Fed.  930,  10  U.  S.  App.  395,  3 
C.  C.  A.  361,  affirming  (1891)  48  Fed.  643. 

A  clerk  is  entitled  to  charge  for  the 
certificate  attached    to   the   copy   of   the 


indictment  furnished  on  demand  to  the 
defendant.  U.  S.  f?.  Van  Duzee,  (C.  C.  A 
8th  Cir.  1892)  52  Fed.  930,  10  U.  8.  App. 
395,  3  C.  C.  A.  361,  affirming  (1891)  48 
643. 

The  cleric  is  entitled  to  a  fee  for  a 
certificate  to  a  copy  of  an  indictment  fur- 
nished the  district  attorney  in  cases  where 
it  is  necessary.  U.  8.  t?.  Van  Duzee,  (C. 
C.  A.  8th  Cir.  1892)  52  Fed.  930,  10  U.  S. 
App.  396,  3  C  C.  A.  361,  affirming  (1891) 
48  Fed.  643. 

The  clerk  is  entitled  to  fees  for  a  certifi- 
cate attached  to  a  copy  of  an  order  fur- 
nished the  jurv  commissioner  directing 
the  drawing  of  juries  under  the  provisions 
of  the  statute  and  rules  of  the  court 
U.  8.  V,  Van  Duzee,  (CCA.  8th  Cir. 
1892)  52  Fed.  930,  10  U.  8.  App.  395, 
3  C  0.  A.  361,  affirming  (1891)  48  Fed. 
643. 

A  clerk  is  entitled  to  fees  for  certificates 
to  orders  for  the  payment  of  jurors  and 
witnesses.  U.  8.  v.  Converse,  (C  C  A. 
7th  Cir.  1894)  63  Fed.  423,  24  U.  8.  App. 
89,  11  C  C  A.  274. 

The  clerk  may  charge  for  duplicate 
copies  of  the  substance  of  orders  to  pay 
jurors,  one  copy  of  which  he  forw^ards  and 
one  of  whic^  he  retains  in  his  office  for 
public  inspection.  Marvin  t;.  U.  8.,  (1902) 
114  Fed.  225. 

For  the  issuance  of  a  certificate  to  each 
juror  showing  the  number  of  days  he  has 
attended  court  and  the  number  of  miles 
traveled  as  the  basis  of  the  acticm  of  the 
marshal  in  making  payment  to  the  jurors, 
the  clerk  is  entitled  to  his  statutory  fees. 
U.  8.  V,  Van  Duzee,  (CCA.  8th  Cir. 
1892)  52  Fed.  930,  10  U.  8.  App.  396,  8 
C  C  A.  361,  affirming  48  Fed.  643. 

A  clerk  is  entitled  to  fees  for  making 
certificates  relative  to  the  entry  of  orders 
to  furnish  meals  to  a  jury.  Marsh  v. 
U.  8.,  (1898)  88  Fed.  879. 

A  clerk  is  entitled  to  fees  for  certifying 
to  marshal's  accounts  of  payment  of 
jurors  and  witnesses.  Clough  v.  U.  8,, 
(1893)-  55  Fed.  921;  Fuller  v.  U.  S., 
(1893)    58   Fed.   329. 

A  clerk  is  entitled  to  fifteen  cents  for 
each  folio  of  a  certificate  to  a  search. 
In  re  Woodbury,  7  Fed.  705. 

A  derk  is  entitled  to  fees  for  indorsing 
the  oertificate  of  service  as  made  by  him, 
on  a  writ  of  error  sued  out  by  the  United 
States.  Marsh  c.  U.  8.,  (1898)  88  Fed. 
879. 

Commissions. — ^A  clerk  is  entitled  to  a 
fee  of  fifteen  cents  per  folio  for  drafting 
commissions  of  supervisors  of  election. 
Clough  V,  U.  8.,  (1893)  55  Fed.  921. 

Complaints. — ^A  clerk  is  entitled  to  fees 
for  drawing  complaints.  Goodrich  i?. 
U.  8.,  (1891)  47  Fed.  267. 

Oaths. — ^A  clerk  is  entitled  to  fees  for 
the  preparation  of  the  ofllcial  oaths  of 
supervisors  of  election.  Clough  v.  U.  8., 
(1893)   65  Fed.  921. 

Orders.— A  clerk  is  entitled  to  fees  for 
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preparing  orders  under  the  direction  of 
the  court.  Marsh  v.  U.  S.,  (1898)  88  Fed. 
879. 

A  clerk  is  entitled  to  fees  for  drawing 
and  enterinff  on  the  minutes  of  the  court 
orders  in  reference  to  the  payment  of  wit- 
nesses. Fuller  V.  U.  S.,  (N.  D.  Ga.  1893) 
58  Fed.  329. 

Records. — ^A  clerk  is  entitled  to  fees  for 
making  a  linal  record.  The  Thomas 
Fletcher,  (1884)  24  Fed.  482;  Clough  v. 
U.  S.,  (1893)  55  Fed.  921. 

When  the  practice  of  a  particular  state 
or  district  requires  a  judgment  record  to 
be  made  up  in  each  case  of  course,  the 
clerk  is  entitled  to  his  fees  for  service 
actually  and  necessarily  performed  in 
that  connection.  U.  S.  €.  Taylor,  (1893) 
147  U.  S.  696,  13  S.  Ct.  479,  37  U.  S. 
(L.  ed.)  335  (what  Bhall  be  incorporated 
in  the  records  discussed;  U.  S.  v.  Van 
Duzee,  (1891)  140  U.  S.  169,  US.  Ct. 
758,  35  U.  S.  (L.  ed.)  399,  followed); 
Jones  V,  U.  S.,  (1889)  39  Fed.  410. 

The  rule  of  the  treasury  department 
limiting  the  payment  of  clerks  for  final 
records  in  criminal  cases  to  four  folios 
cannot  be  sustained.  Marvin  v.  U.  S., 
(1890)  44  Fed.  405. 

A  clerk  is  required  to  make  a  final 
record  in  an  attachment  against  a  de- 
faulting witness  or  juror  for  contempt  of 
court  Erwin  v.  U.  S.,  (1889)  37  Fed. 
470. 

A  clerk  is  entitled  to  fifteen  cents  per 
folio  for  drawing  a  list  of  names  of  jurors 
with  post  office  addresses  in  revising  the 
jury  box,  and  also  for  recording  the  names 
of  the  jurors.  Fuller  v,  U.  8.,  (1893)  58 
Fed.  329;  Marsh  v,  U.  S.,  (1898)  88  Fed. 
879. 

A  clezic  may  charge  for  entering  in  a 
minute  book  a  memorandum  as  to  court 
business  transacted  and  the  hour  of  ad- 
journment, although  no  itemized  state- 
ment of  the  same  is  made.  Marvin  v. 
U.  8.,  (1902)   114  Fed.  225. 

A  clerk  is  entitled  to  fees  for  recording 
official  bonds  on  the  minutes.  Clough  v. 
U.  S.,  (1893)  65  Fed.  921. 

What  included  in  a  record. —  The  final 
record  shall  include  the  order  noade  by 
the  commissioner  binding  the  defendant  to 
appear  before  the  grand  jury,  the  indict- 
ment, the  presentment  thereof,  the  bench 
warrant  if  any,  and  return  thereon,  the 
plea  of  defendant,  the  verdict  of  the  jury, 
and  the  final  orders  and  sentence  of  the 
court  thereon.  The  rule  of  the  court  gov- 
erns the  clerk  in  making  the  final  record 
in  criminal  cases,  and  for  services  ren- 
dered in  accordance  therewith  the  clerk  is 
entitled  to  compensation.  U.  S.  v.  Van 
Duzee,  (1891)  140  U.  8.  169,  11  S.  Ct. 
758,  35  U.  8.  (L.  ed.)  399;  Van  Duzee  v. 
U.  8.,  (1890)  41  Fed.  571. 

In  U.  S.  V.  Marsh,  (C.  C.  A.  5th  Cir. 
1901)  106  Fed.  474,  45  C.  C.  A.  436,  it 
was  held  that  a  rule  of  the  court  author- 
izing the  clerk  as  to  the  manner  or  order 


of  keeping  his  records  does  not  authorize 
the  clerk  to  charge  any  fees  which  were 
not  allowed  by  the  statute. 

All  mere  padding  of  the  record  entries 
for  the  purpose  of  enlarging  the  folio  fees 
chargeable  for  the  same  should  be  pre- 
vented; but  on  the  other  hand  when  the 
clerk  in  making  such  entries  does  no  more 
than  to  set  forth  in  an  orderly  manner  the 
several  steps  taken  and  proceedings  bad 
in  each  case  so  that  the  record  entries 
reflect  truly  the  action  of  the  court,  he  is 
entitled  to  the  statutory  fee  for  making 
such  entries.  It  is  not  necessary  that  he 
wait  until  a  case  is  closed  up  and  then 
make  one  final  entry  covering  all  the 
steps  in  the  proceeding  merely  to  save 
writing  the  title  of  the  case  more  than 
once  and  to  avoid  the  repetitions  when 
entries  are  made  separately.  Van  Duzee 
«.  U.  8.,  (1894)   69  Fed.  440. 

"  Under  the  rule  and  settled  practice  in 
Iowa  there  should  be  included  ...  in. 
the  final  entry,  the  conmiissioner'a  order 
for  appearance  before  the  grand  jury ;  the 
entry  showing  the  due  presentment  of  the 
indictments  by  the  grand  jury;  the  in- 
dictment; the  bench  warrant  and  return 
thereon;  the  plea  of  defendant,  including 
the  arraignment;  the  entry  showing  trial 
and  verdict;  the  sentence  and  final  order 
or  orders  of  the  court,  such  as  order 
granting  new  trial  or  modifying  or  sus- 

S ending  sentence  in  whole  or  in  part,  or 
irecting  mode  or  place  of  carrymg  into 
effect  the  sentence  imposed;  the  mittimus 
and  return  of  the  officers  showing  the  ex- 
ecution of  the  sentence;  and  the  entry  of 
satisfaction  when  the  sentence  by  way 
of  fine  is  paid.  The  final  entry  should  noi 
include  the  bail  bonds;  the  entry  of  de- 
fault and  forfeiture  thereof;  orders  of 
attachments  for  witnesses  who  may  fail 
to  appear;  the  attachments  and  return 
and  the  order  made  thereon."  U.  8.  v. 
Van  Duzee,  (C.  C.  A.  8th  Cir.  1892)  52 
Fed.  930,  10  U.  8.  App.  395,  3  C.  C.  A. 
361,  affirming  (1891)  48  Fed.  643. 

The  clerk  is  entitled  to  recover  for  serv- 
ices in  recording  in  complete  final  record 
in  criminal  cases  orders  otherwise  re- 
corded on  the  minutes  of  the  court,  when 
expressly  directed  by  the  court  to  do  so. 
Fuller  t?.  U.  8.,  (1893)  58  Fed.  329. 

It  is  proper  for  the  clerk  to  charge  for 
including  the  evidence  in  a  suit  in  sulmir- 
alty  in  the  final  record  on  final  decree 
notwithstanding  the  provision  of  Act  Feb. 
16,  1875,  section  1,  in  regard  to  appeals 
in  admiralty  to  the  Supreme  Court.  The 
Alice  Tainter,  (1877)  14  Blatchf.  225,  1 
Fed.  Cas.  No.  196. 

The  return  required  by  rule  14  of  the 
Circuit  Court  of  Appeals  on  an  appeal  to 
that  court  consists  of  a  true  copy  of  the 
record  in  the  trial  court,  bill  of  excep- 
tions, assignments'  of  error,  and  all  pro- 
ceedings in  the  cause,  including  the  opin- 
ion of  the  court  below,  all  under  the  hand 
and  seal  of  the  clerk;  and  this  document 
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is  a  record  within  the  meaning  of  this  lee- 
tion,  and  the  clerk  is  entitled  to  fifteen 
centfl  per  folio  for  its  preparation.  Mo- 
Ilwaine  v.  Ellington,  (1900)  99  Fed.  133; 
Mohrstadt  v.  Mutual  L.  Ins.  Co.,  (1901) 
107  Fed.  872. 

The  papers  sent  up  hy  the  committing 
magistrate  form  no  part  of  the  record  in 
the  Circuit  Court  and  the  clerk  is  not  en- 
titled to  a  fee  for  entering  them.  U.  S. 
V.  King,  (1893)  147  U.  S.  676,  13  S.  Ct 
439,  37  U.  S.  (L.  ed.)  328,  following  U.  S. 
V,  Van  Duzee,  (1891)  140  U.  S.  169,  11 
S.  Ct.  758,  36  U.  8.  (L.  ed.)  399. 

For  the  entry  at  lar^e  upon  the  records 
of  the  court  of  the  trial  and  the  verdict 
returned  by  the  jury,  the  clerk  is  entitled 
to  the  proper  folio  fees  allowed  for  mak- 
ing a  record.  Van  Duzee  «.  U.  S.,  (1890) 
41  Fed.  571. 

If  the  practice  in  a  court  **  requires  the 
clerk  to  make  a  record  of  the  names  of 
.jurors,  with  their  residences,  or  to  do  any 
other  incidental  work  in  connection  with 
the  names  of  the  jurors  drawn,  he  is  en- 
titled to  charge  for  that  as  for  'making 
a  record.'"  U.  S.  t?.  Jones,  (1893)  147 
U.  fl.  672,  13  8.  Ct.  437,  37  U.  8.  (L.  ed.) 
325;  U.  8.  v.  Payne,  (1893)  147  U.  8.  687, 
13  8.  Ct.  442,  37  U.  8.  (L.  ed.)  332;  U.  8. 
V,  Kurtz,  (1896)  164  U.  8.  49,  17  8.  Ct 
15,  41  U.  8.  (L.  ed.)  846;  Erwin  v,  U.  8., 

(1889)  37   Fed.  470;    Marvin  v.  U.  S., 

(1890)  44  Fed.  405. 

Making  and  certifying  reoord  on  writ 
of  error. —  In  the  Circuit  Court  of  Ap- 
peals it  has  been  held  that  a  certifiol 
transcript  is  not  an  original  record  but 
'  is  a  copy  or  transcription  of  the  original 
record  and  that  the  fee  prescribed  by  the 
statute  for  compiling  a  certified  copy  of 
a  record  for  use  on  appeal  or  writ  of 
error,  should  be  calculated  at  the  rate  of 
ten  cents  per  folio  for  the  part  copied  or 
transcribed  and  at  the  rate  of  fifteen  cents 
per  folio  for  the  certificate.  IT.  8.  v. 
Oliphant,  (C.  C.  A.  3d  Cir.  1915)  230  Fed. 
1,  144  C.  C.  A.  299.  8ee  also  Cavender, 
▼.  Cavender,  (E.  D.  Mo.  1882)  10  Fed. 
828. 

This  view,  however,  diifers  from  that 
generally  adopted  prior  thereto  in  the 
federal  courts;  it  having  previously  been 
held  in  several  decisions  that  where  a 
clerk  of  a  Circuit  Court  made  and  certified 
a  record  in  response  to  a  writ  of  error  or 
appeal,  he  was  not  merely  making  a 
transcript  or  copy,  but  was  "making  a 
record,"  within  the  meaning  of  this  sec- 
tion, and  was  entitled  to  fifteen  cents  a 
folio.  Hoysradt  v,  Delaware,  etc.,  R.  Co., 
(1910)  182  Fed.  880. 

And  in  another  decision,  involving  the 
right  of  a  clerk  of  the  former  Circuit 
Court  to  fees,  it  was  held  that  for  pre- 
paring a  return  to  an  order  contained 
m  a  writ  of  error,  issued  to  the  Circuit 
Court,  directing  it  "  to  send  the  record 
and  proceedings  aforesaid,  with  all  things 
concerning    the    same"    to    the    Circuit 


Court  of  Appeals,  the  clerk  was  entitled 
to  the  fees  allowed  for  .a  return,  fifteen 
cents  a  folio,  rather  than  to  the  smaller 
fee  allowed  for  making  a  mere  copy,  as 
such  return  involves  judgment,  discretion 
and  intelligent  action.  Mohrstadt  v.  Mu- 
tual Life  Ins.  Co.,  (E.  D.  Mo.  1901)  107 
Fed.  872,  8.  C.  reported  in  (E.  D.  Mo. 
1906)  145  Fed.  751.  See  also  Thornton 
V,  Insurance  Co's,  (M.  D.  Pa.  1903)  125 
Fed.  250;  Mcllwaine  v.  Ellington,  (W.  D. 
N.  C.  1900)  99  Fed.  133. 

In  such  a  case,  however,  it  was  held 
that  his  fee  was  confined  to  that  which 
he  certified  and  did  not  extent  to  such 
part  as  was  made  up  of  evidence  which 
was  not  part  of  the  record  except  as  it 
was  brought  into  it  by  bills  of  exceptions 
duly  noted,  and  sealed.  Thornton  v.  In- 
surance Co's,  (M.  D.  Pa.  1903)  125  Fed. 
250. 

Where  a '  clerk  of  the  Circuit  Court 
charged  ten  instead  of  fifteen  cents  per 
folio  for  making  and  certifying  a  record 
on  a  writ  of  error  for  defendant,  and 
after  reversal  of  the  judgment  the  parties 
settled  on  the  basis  of  a  statement  of  the 
costs  made  by  the  clerk,  containing  the 
same  mistake,  it  was  held  tiiat  such  settle- 
ment did  not  relieve  plaintiff,  who  lost  the 
suit  and  was  cast  for  the  costs,  from  the 
obligation  to  respond  to  the  clerk  for  the 
difference.  Hoysradt  v.  Delaware,  etc,  R. 
Co.,  (1910)   182  Fed.  880. 

Reports. — A  clerk  is  entitled  to  chai^ge 
fifteen  cents  per  folio  for  making  c^cial 
reports  to  Uie  department  of  all  litigation 
against  the  United  States  or  to  which  the 
United  States  is  a  party.  Clough  v.  U.  8., 
(1893)   55  Fed.  921. 

For  final  abstract  or  report  in  the  an- 
nual statement  to  the  Attomey-Gteneral  of 
the  number  of  judgments,  discontinuances, 
and  other  statistics  in  regard  to  cases  in 
court  for  the  preceding  year,  the  clerk  is 
entitled  to  fifteen  cenra  per  folio  and  no 
more.  Marvin  v,  U.  8.,  (1890)  44  Fed. 
405. 

The  clerk  is  entitled  to  fees  for  making 
reports  to  the  solicitor  of  the  treasury. 
(Goodrich  t;.  U.  8.,  (1891)  47  Fed.  267. 

The  charge  for  entering  the  report  of 
money  paid  into  court  is  proper.  Good- 
rich V.  U.  8.,  (1890)  42  Fed.  393.  t 

In  Marvin  v.  U.  8.,  (1890)  44  Fed.  405, 
the  clerk  was  allowed  a  fee  of  one  dollar 
for  making  and  filing  a  report  under  R.  8. 
sec.  798  (infra,  p.  763),  providing  for  a 
report  of  moneys  paid  into  court. 

A  clerk  is  not  ^ititled  to  fifteen  cents 
per  folio  for  reports  in  the  shape  of  let- 
ters to  the  Secretary  of  the  Treasury  and 
the  commissioner  of  internal  revenue  in 
cases  in  which  money  is  paid  him.  His 
commissions  are  intended  to  cover  the  serv- 
ice incident  to  the  deposit  of  the  money 
and  the  transmission  of  the  information 
to  the  government.  Marvin  v,  U.  8., 
(1890)    44  Fed.  405. 

A  clerk  is  entitled  to  fees  for  making 
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report^  to  tlie  court  of  the  per  diem  and 
mileage  due  to  jurors  and  witnesses.  Er- 
win  «.  U.  S.,  (1889)  37  Fed.  470;  U.  S.  t?. 
Van  Duzee,  (C.  C.  A.  8th  Cir.  1892)  62 
Fed.  930,  10  U.  S.  App.  396,  3  C.  C.  A. 
361,  affirming  (1891)  48  Fed.  643;  Van 
Dusee  v.  U.  S.,  (1894)  69  Fed.  440. 

A  clerk  will  not  be  allowed  to  charge 
for  making  separate  reports  and  separate 
orders  whenever  a  juror  or  a  witness  is 
discharged  or  a  small  number  are  dis- 
charged together.  Such  practice  is  bur* 
densome  and  oppressive  to  the  govern- 
ment. U.  8.  f?.  King,  (1893)  147  U.  8. 
676,  13  8.  Gt.  439,  37  U.  8.  (L.  ed.)  82& 

* 

X.  OOPIES 

Transcripts  of  records  on  appeal  or 
writ  of  error,  see  supra,  IX,  in  uus  note, 
p.  667. 

In  general.— A  clerk  is  not  entitled  to 
fees  for  making  copies,  unless  they  are  re- 
q[uired  by  law,  or  the  practice  of  the  de- 
partment.  U.  8.  v,  McCandless^  (1893) 
147  U.  8.  692,  13  8.  Ot.  466,  37  U.  a 
(L.  ed.)  334. 

Pollowinf  state  practice. — ^Where  the 
state  practice  allows  charges  for  copies  of 
subpoBnas,  warrants  of  arrest,  ana  com- 
plaints, the  clerk  of  a  federal  court  is  en- 
titled to  charge  for  the  same,  as  the  stat- 
utes and  authorities  hold  that  proceedings 
before  a  commissioner  should  conform  to 
the  state  practice.  Marvin  D,  U.  S.» 
(1902)  114  Fed.  225. 

Costs. — ^A  derk  is  entitled  to  fees  for 
copies  of  bills  of  costs  in  compromised 
revenue  cases  required  by  the  department. 
Marvin  9.  U.  8.,  (1890)  44  Fed.  405. 

A  clerk  may  not  charge  for  a  copy  of 
estimated  costs  furnished  a  collector  of 
internal  revenue,  as  there  appears  to  be 
no  statutory  authority  therefor.  Marvin 
17.  U.  8.,  (1902)  114  Fed.  225. 

Deed  of  assignment  under  Baakiuptcy 
Act. —  The  clerk  had  no  authority  to  make 
out  and  charge  for  a  certified  copy  of  a 
deed  of  assignment  for  the  assignee  under 
the  Bankruptcy  Act  of  1867  unless  d&> 
manded  by  him.  /n  re  Alexander,  (1869) 
3  Nat.  Bankr.  Reg.  20,  1  Fed.  Oas.  No. 
163. 

Injunctional  orders. —  The  right  and 
^  duty  of  a  clerk  of  a  Circuit  Court  to 
charge  the  fees  fixed  by  this  section  for 
each  copy  of  an  injunctional  order  directed 
by  the  court  to  be  certified  end  served 
on  each  defendant  in  a  suit  is  not  affected 
by  the  fact  that  the  copies,  being  large 
in  number,  were  printed.  Cudahy  Part- 
ing Co.  r.  McGuire,  (1905)   135  Fed.  891. 

Xnterrogatories. — ^A  clerk  is  not  entitled 
to  fees  for  making  copies  of  interroga^ 
tories  and  cross-interrogatories.  Marvin 
V.  U.  8.,  (1902)   114  Fed.  225. 

Mittimus^ — ^A  clerk  is  entitled  to  fees 
for  a  certified  copy  of  mittimus  left  with 
the  jailer.  Clough  9.  U.  8.,  (1893)  55 
Fed.  921;  Marvin  v.  U.  8.,  (1902)  114 
Fed.  225. 


A  clerk  is  not  entitled  to  charge  for  a 
list  of  witnesses,  as  the  requirement  is 
fulfilled  by  sending  a  copy  of  the  subpoena 
with  the  officers'  return;  and  when  it  ap- 
pears from  the  record  of  proceedings  that 
a  mittimus  was  issued,  a  copy  is  unnec- 
essary and  no  charge  may  be  made  there- 
for by  the  clert:.  Marvin  o.  U.  8.,  (1902) 
114  Fed.  225. 

Opinions. — ^A  fee  may  be  charged  by  the 
clerk  to  the  government  for  copies  of 
opinions  furnished  to  the  attorney  of  the 
government,  in  a  criminal  case  in  order  to 
aid  him  in  the  performance  of  his  duties 
to  the  government  and  therefore  in  fur- 
therance of  its  interests.  Van  Duzee  v. 
U.  8.  (N.  D.  la,  1896)  73  Fed.  794. 

Orders  appointing  commissioners. — A 
clerk  is  entitled  to  fees  for  making  copies 
of  orders  appointing  commissioners,  sent 
to  tilie  Attorney-General.  Marsh  v.  U.  S.» 
(1898)  88  Fed.  879. 

Orders  for  procming  books. — ^A  derk  is 
entitled  to  charge  for  a  certified  copy  of 
an  order  for  procuring  books  of  record  for 
the  clerk's  office.  U.  S.  v.  Van  Duzee,  ( C. 
A.  A.  8th  Cir.  1892)  52  Fed.  930,  10  U.  8. 
App.  396,  3  C.  C.  A.  361,  affirming  (1891) 
48  Fed.  643;  Van  Duzee  .t?.  U.  8.,  (1894) 
59  Fed.  440;  Marsh  v.  U.  S.,  (1898)  88 
Fed.  879. 

Orders  relating  to  jurors  and  witnesses. 
— ^A  cderk  may  not  charge  for  certified 
copies  of  the  order  excusing  a  juror,  as 
there  appears  to  be  no  statutory  authority 
therefor.  Marvin  r.  U.  8.,  (1902)  114 
Fed.  225. 

A  clerk  is  entitled  to  fees  for  making 
duplicate  copies  of  the  orders  of  the  court 
for  the  payment  of  witnesses  and  jurors. 
U.  8.  V,  Van  Duzee,  (1891)  140  U.  8.  169, 
11  8.  Ct.  758,  35  U.  8.  (L.  ed.)  399; 
U.  8.  f?.  Jones,  (1893)  147  U.  8.  672,  13 
8.  Ct.  437,  37  U.  8.  (L.  ed.)  325;  Marvin 
f>.  U.  8.,  (1890)  44  Fed.  405;  U.  8.  t?. 
Van  Duzee,  (C,  0.  A.  8th  Cir.  1892)  52 
Fed.  930,  10  U.  8.  App.  395,  3  C.  C.  A. 
361,  affirming  (1891)  48  Fed.  643;  U.  8.  «. 
Dundy,  (C.  0.  A.  8th  Cir.  1896)  76  Fed. 
357,  40  U.  8.  App.  376,  22  C.  C.  A.  221 ; 
Van  Duzee  v.  U.  8.,  (1894)  59  Fed.  440. 

A  clerk  is  entitled  to  fees  for  certified 
copies  of  the  order  of  the  court  directing 
the  marshal  to  furnish  meals  to  the  jurors 
in  criminal  cases.  Van  Duzee  r.  U.  8., 
(1894)   59  Fed.  440. 

Recognizances. —  For  a  certified  copy  of 
a  recognizance  in  a  case  wherein  the  sure- 
ties thereon  caused  the  rearrest  of  the 
party  under  indictment,  the  clerk  is  en- 
titled to  demand  a  fee  from  the  bail  when 
they  demand  a  copy,  but  such  fee  is  not 
a  proper  charge  against  the  United  8tate8. 
U.  8.  V.  Van  Duzee,  (C.  C.  A.  8th  Cir. 
1892)  52  Fed,  930,  10  U.  S.  App.  395, 
3  C.  C.  A,  361,  affirming  (1891)  48  Fed. 
643. 

The  original  recognizances  of  witnesses 
are  required  to  be  sent  up  by  R.  S.  sec. 
1014  (see  CaimNAL  Law,  vol.  2,  p.  654)  | 
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therefol^  the  clerk  may  not  charge  for 
copies.  Marvin  t*.  U.  S.,  (1902)  114  Fed. 
225. 

Records,  etc.,  in  criminal  cases. — ^A  clerk 
is  entitled  to  fees  for  copies  of  folios  of 
final  records  in  criminal  cases  furnished 
either  by  order  of  the  court,  or  by  order 
of  the  superintendent  of  the  detective 
service.  Marvin  v.  U.  S.,  (1890)  44  Fed. 
405. 

Where  a  clerk  makes  certified  tran- 
scripts in  criminal  cases  at  the  instance  of 
the  district  attorney,  to  be  used  as  evi- 
dence outside  the  state  by  the  United 
States,  he  is  entitled  to  charge  the  statu- 
tory rate  of  ten  cents  per  folio,  dough 
V.  U.  S.,   (1893)   55  Fed.  921. 

A  clerk  is  entitled  to  charge  for  copies 
of  papers  furnished  United  States  attor- 
neys at  their  request  in  criminal  cases. 
Marvin  v,  U.  8.,  (1902)   114  Fed.  225. 

The  proper  practice  is  for  the  clerk  to 
make  and  deliver  to  the  marshal  two  cop- 
ies of  every  sentence  in  a  criminal  case, 
and  he  is  entitled  to  charge  for  making 
both  copies.  U.  S.  v.  Dundy,  (C.  C.  A. 
8th  Cir.  1896)  76  Fed.  357,  40  U.  S.  App. 
S75,  22  C.  C.  A.  221. 

A  clerk  is  entitled  to  charge  for  copies 
of  orders,  made  by  court  upon  the  mar- 
shal, to  bring  prisoners  to  court  for  trial, 
where  the  prisoners  have  been  committed, 
by  commissioners  for  trial,  to  the  jails  of 
counties  other  than  that  in  which  court 
is  held.  Taylor  v.  U.  S.,  (1891)  45  Fed. 
539. 

A  clerk  is  entitled  to  fees  for  as  many 
certified  copies  as  the  court  may  direct 
of  an  order  for  the  removal  of  United 
States  prisoners  from  the  jail  to  which 
they  have  been  committed  awaiting  trial 
to  the  jail  of  the  place  where  the  court 
is  to  be  held.  March  r.  U.  S.,  (1898) 
88  Fed.  879. 

Indictments. —  In  cases  not  capital  a 
prisoner  is  not  entitled  to  a  copy  of  an 
indictment  at  government  expense,  nor  to 
a  list  of  witnesses  and  jurors.  U.  S.  v. 
Van  Duzee,  (1891)  140  U.  S.  169,  11  S. 
Ct.  768,  35  U.  S.  (L.  ed.)   399. 

A  clerk  cannot  on  his  own  motion  fur- 
nish defendants  with  copies  of  indictments 
against  them  and  charge  the  government 
with  the  expense.  U.  S.  r.  Van  Duzee, 
(1891)  140  U.  S.  169,  11  S.  Ct.  758,  35 
U.  S.  (L.  ed.)  399;  U.  S.  v.  Dundy,  (C. 
C.  A.  8th  Cir.  1896)  76  Fed.  357,  40  U.  S. 
App.  375,  22  C.  C.  A.  221. 

A  clerk  is  not  entitled  to  charge  for  a 
copy  of  an  indictment  furnished  by  him 
to  the  accused  at  his  request,  where  it 
does  not  appear  that  the  copy  was  fur- 
nished to  a  United  States  marshal  or  un- 
der an  order  of  the  court.  U.  S.  v.  Van 
Duzee,  (1891)  140  U.  S.  169,  11  S.  Ct.  758, 
35  U.  R.  (L.  ed.)  399;  Marvin  v.  U.  S., 
(1902)    114  Fed.  225. 

When  a  clerk  in  obedience  to  the  order 
of  the  court  furnishes  a  copy  of  the  indict- 
ment to  the  defendant,  the  same  is  fur- 


nished under  the  provisions  of  a  law  ol 
the  United  States;  and  for  work  thus 
done,  he  is  entitled  to  compensation.  U.  S. 
V.  Van  Duzee,  (1891)  140  U.  S.  169,  11 
S.  Ct.  758,  36  U.  S.  (L.  ed.)  399;  Van 
Duzee  v,  U.  8.  (1890)  41  Fed.  671. 

A  clerk  is  entitled  to  folio  fees  for  mak- 
ing copies  of  indictments  at  the  request 
of  the  district  attorney,  where  it  was  ab- 
solutely necessary  that  he  should  have  foe 
his  own  use  a  copy  of  the  indictments. 
U.  S.  V,  Van  Duzee,  (C.  C.  A.  8th  Cir. 
1892)  52  Fed.  930,  10  U.  S.  App.  396,  d 
C.  C.  A.  361,  affirming  (1891)  48  Fed. 
643. 

The  clerk  may  properly  charge  the  goY- 
emment  for  furnishing  copies  of  indict- 
ments for  the  use  of  the  district  attomey 
upon  priecipes  filed  therefor  by  the  dis- 
trict attorney.  Van  Duzee  v.  U.  S.,  (N.  D, 
la.  1896)  73  Fed.  794. 

The  clerk,  not  being  required  to  fur* 
nish  a  copy  of  an  indictment  unless  de- 
manded by  the  defendant,  is  entitled  to  a 
fee  for  filing  the  demand,  making  the 
copy  and  certifying  to  it  under  seal.  Van 
Duzee  v.  U.  S.,  (N.  D.  la.  1896)  73  Fed. 
794. 

Reports,  accounts,  eta,  of  officers. — A 
clerk  is  entitled  to  fees  for  certified  copies 
of  the  accounts  of  officers  of  the  court  for 
forwarding  to  the  department.  Brwin  9. 
U.  S.,  (1889)  37  Fed.  470;  Marsh  v.  U.  a, 
(1898)   88  Fed.  879. 

A  clerk  is  not  entitled  to  fees  for  dupli- 
cate copies  of  the  order  of  the  court  ap- 
proving the  accounts  of  the  marshal,  clerk, 
and  district  attorney.  U.  S.  c.  Van  Duzee^ 
(C.  C.  A.  8th  Cir.  1892)  62  Fed.  9aip,  10 
U.  S.  App.  395,  3  C.  C.  A.  361,  affirming 
(1891  48  Fed.  643. 

A  clerk  is  entitled  to  folio  fees  for  mak- 
ing certified  copies  of  the  order  of  the 
court  allowing  the  district  attorney  extra 
compensation  in  certain  cases,  to  be  at- 
tached to  the  original  and  duplicate  ac- 
counts  of  the  attorney.  Van  Duzee  v.  U. 
S.,  (1894)  59  Fed.  440. 

A  clerk  is  entitled  to  fees  for  the  dupli- 
cation of  proofs  of  orders,  certificates,  etc, 
of  the  marshal,  where  there  is  no  question 
as  to  the  legality  of  the  original.  Marsh 
V.  U.  S.,  (1898)  88  Fed.  879. 

A  clerk  is  entitled  to  charge  for  copies 
furnished  the  marshal  of  an  order  of  the 
court  to  procure  benches  to  accommodate 
a  great  number  of  witnesses.  Marsh  9. 
U.  S.,  (1898)  88  Fed.  879. 

Subpoenas. — A  clerk  is  entitled  to  fees 
for  making  copies  of  subpoenas  furnished 
to  the  marshal  to  be  left  with  the  wit- 
nesses when  they  are  summoned.  Van 
Duzee  t?.  U.  S.,   (1890)   41  Fed.  571. 

Where  there  is  a  rule  or  order  of  court 
requiring  the  clerk  in  issuing  subpoenas 
in  criminal  cases  to  make  copies  thereof 
under  his  certificate  and  seal,  to  be  left 
with  the  witnesses  by  the  marshal,  he  is 
entitled  to  compensation  for  such  copies. 
U.  S.  17.  Van  Duzee,    (1891)    140  U.  8. 
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169,  11  S.  Ct.  758,  36  U.  S.  (L.  ed.)  399; 
U.  S.  V.  Dundy,  (C.  C.  A.  8th  Cir.  1896) 
76  Fed.  357.  40  U.  S.  App.  376,  22  C.  C. 
A.  221;  Van  Duzee  v.  XL  S.,  (1890)  41 
Fed.  571. 

Where  a  clerk  makes  copies  of  sub- 
pcEnas  or  subpoena  tickets  and  furnishes 
them  to  the  marshal  for  service  at  the 
request  or  by  the  acquiescence  of  the 
district  attorney,  he  is  entitled  to  charge 
the  government  for  making  such  copies. 
Erwin  V.  U.  S.,  (1899)  37  Fed.  470,  2 
L.  R.  A.  229.  ' 

^.  Writs  of  scire  facias.--A  clerk  is  en- 
titled  to  fees  for  copies  of  writs  of  scire 
facias  when  they  are  issued  by  order  of 
the  court  and  not  in  the  routine  of 
the  office.  Clough  v.  U.  S.,  (1893)  65 
Fed.  921. 

But  charges  of  a  clerk  of  the  federal 
court  for  certificates  to  copies  of  sci.  fa., 
and  certain  orders  of  the  court,  are  prop- 
erly disallowed  where  no  direction  of  the 
court  as  to  such  certificates  is  shown 
U.  S,  V.  Jones,  (1904)  193  U.  S.  531,  24 
a  Ct.  661,  48  U.  S.   (L.  ed.)  776. 

XI.  Making  Dockets  and  Indexes 
In  general.—  In  respect  to  the  fees  for 
makm^  dockets  and  indexes  and  taxing 
costs,  It  has  bjeen  said  that  they  §eem  to 
provide  for  every  class  of  cases  likely 
to    arise    in    the    courts    of    the    United 

S.  *^««iJ*  *^-  ^'-  Marsh,  (C.  C.  A.  6th 
Cir.    1902)    112   Fed.   929,   60   C.   C.   A. 

A  docket  fee  is  not  taxable  until  a 
case  is  finally  disposed  of,  hence  may  not 
be  charged  by  the  clerk  in  cases  where 
V\%J^P.  disagreed.  U.  S.  v.  McCandless, 
(1893)  147  U.  S.  692,  13  S.  Ct.  465,  37 
U.   S.    (L.  ed.)    334. 

It  is  not  usual  to  docket  cases  as  such 
until  the  grand  jury  or  district  attorney 
has  taken  affirmative  action  in  regard  to 
them.  U.  S.  c.  Van  Duzee,  (1891)  140 
U.^S.  169,  11  S.  Ct.  768,  36  U.  S.  (l!  ed.) 

A  docket  fee  is  not  chargeable  by  a 
derk  until  the  case  has  been  terminated. 
Vail  Duzee  17.  U.  S.,   (1890)   41  Fed.  571. 

An  indictment  ignored  by  the  grand 
jury  is  not  a  **  cause,"  within  the  mean- 
"*?  i.,  ^*^®  s^a^^^te,  and  the  clerk  is  not 
entitled  to  fees  for  making  the  dockets 
and  indexing  it.  U.  S.  v,  Payne,  (1893) 
147  U.  S.  687,  13  S.  Ct.  442,  37  U.  S. 
(L.   ed.)    332. 

Docket  fees,  in  cases  where  the  grand 
jurjr  returned  *'Not  true  bill,"  should 
not  be  allowed  to  the  clerk.  U.  S.  v. 
Van  Duzee,  (1891)  140  U.  S.  169,  il  S. 
Ct.  758,  36  U.  S.  (L.  ed.)  399,  overruling 
Van  Duzee  v.  U.  S.,  (1890)  41  Fed.  571: 
U.  S.  V.  McCandless,  (1893)  147  U.  S 
692,  13  S.  Ct.  465,  37  U.  S.  (L.  ed.)  334 
(U.  S.  t?.  Payne,  (1893)  147  U.  S.  687, 
13  S.  Ct.  442,  37  U.  S.  (L.  ed.)  332 
followed);  Marvin  r.  U.  S.,  (1890)  44 
Fed.  405,    (1891)    26  Ct.  CI.   160. 

"The    clerk's    right   to    the   docket   fee 
as    upon    issue    joined    attaches    at    the 


time  such  issue  is  in  fact  joined,  and  is 
not  lost  by  the  subsequent  withdrawal 
of  the  plea  which  constituted  the  issue." 
U.  6.  t?.  Kurtz,  (1896)  164  U.  S.  49,  17 
S.  Ct.  16,  41  U.  S.   (L.  ed.)   346* 

Under  this  section  a  clerk  is  entitled 
to  a  fee  of  three  dollars  for  docket  entries 
although  the  record  fails  to  show  that 
the  testimony  was  given  "on  the  trial 
or  argument  of  a  cause."  U.  S.  r.  Payne, 
(1893)  147  U.  S.  687,  13  S.  Ct.  442,  37 
U.  S.  (L.  ed.)   332. 

Where  issue  was  joined  and  testimony 
was  given  it  ma^  be  assumed  that  the 
testimony  was  given  upon  the  trial  or 
argument  of  the  case,  and  the  docket  fee 
of  three  dollars  should  be  allowed.  U.  S. 
f?.  Payne,  (1893)  147  U.  S.  687,  13  S.  Ct. 
442,  37  U.  S.   (L.  ed.)    332. 

An  attachment  against  a  defaulting 
witness  or  juror  for  contempt  of  court 
is  an  independent  suit  and  a  ''cause" 
for  which  a  docket  fee  is  chargeable 
under  the  fee  bill.  The  clerk  is  required 
to  make  a  final  record  of  the  proceed- 
ings  in   such   a  case.     Erwin  v,   U.   S., 

(1889)  37  Fed.  470;   Qoodrich  v.  U.  S., 

(1890)  42   Fed.   393;   Taylor  v,  U.   S., 

(1891)  46  Fed.  639. 

A  scirQ  facias  upon  a  recognizance  or 
a  bail  bond  or  to  annul  a  patent,  or  for 
other  similar  purpose,  is  an  original 
cause  within  the  meaning  of  this  section, 
and  a  clerk  is  entitled  to  docket  fee  for 
entering  the  same.  U.  S.  v.  Payne, 
(1893)  147  U.  S.  687,  13  S.  Ct.  442,  37 
U.  iS.  (L.  ed.)  332;  Jones  v,  U.  S., 
(1889)    39  Fed.  410. 

A  clerk  is  entitled  to  fees  for  making 
dockets  and  indexes  of  sci.  fa.  cases  in 
the  District  Courts.  Clough  v.  U.  S., 
(1893)   66  Fed.  921. 

The  proceedings  under  R.  S.  sec.  1014 
(see  Criminal  Law,  vol.  2,  p.  654),  for 
the  removal  of  a  prisoner  for  trial,  are 
not  a  "  cause  "  within  the  meaning  of  the 
text  section  828,  and  the  clerk  is  not  en- 
titled to  charge  for  docketing  and  in- 
dexing such  proceeding.  U.  fi.  f>.  King, 
(1893)  147  U.  S.  676,  13  S.  Ct.  439,  37 
U.  8.  (L.  ed.)  328,  overruling  Erwin  v. 
U.  8.,  (1889)  37  Fed.  470,  2  L.  R.  A. 
229. 

The  provision  that  '*  in  a  cause  which 
is  dismissed  or  discontinued,  or  wnere 
judgment  or  decree  is  made  or  rendered 
without  issue/'  the  fee  shall  be  one  dol- 
lar, applies  only  to  those  cases  where  the 
case  IS  dismissed  or  discontinued  before 
issue  has  been  joined;  and  the  clerk's 
right  to  the  larger  docket  fee  attaches  at 
the  time  issue  is  joined,  and  in  every 
case  where  issue  is  joined  in  the  course 
of  the  proceedings.  U.  S.  v.  Kurtz, 
(1896)  164  U.  S.  49,  17  S.  Ct.  15,  41  U. 
S.    (L.  ed.)    346. 

Where  a  criminal  case  is  transferred 
from  one  place  in  a  district  to  another 
and  in  each  place  it  is  provided  that 
separate  dockets  and  indexes  should  be 
kept   by   the   deputies   residing   at   these 
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places,  each  deputy  it  entitled  to  his  fees 
for  making  the  separate  dockets  and  in- 
dexes in  the  one  case.  Butler  v.  U.  S., 
(1898)   87  Fed.  655. 

Services  for  entering  orders  for  trial 
and  recording  verdicts  are  included  in  the 
fee  allowed  for  "making  dodcets/'  etc. 
U.  S.  V,  Van  Dusee,  (1891)  140  U.  S. 
169,  11  S.  Ct.  768,  35  U.  S.  (L.  ed.) 
399. 

A  clerk  is  not  entitled  to  charge  com- 
pensation beyond  the  specific  fee  iJlowed 
Dy  this  section  for  makmg  dodcets  where 
he  makes  entries  in  what  was  called  a 
"  combined  docket/'  although  such  dodcet 
was  ordered  by  the  court.  U.  S.  v. 
Marsh,  (C.  0.  A.  5th  Cir.  1902)  112  Fed. 
929,  60  C.  C.  A.  621. 

A  clerk  is  not  entitled  to  a  fee  of  fif- 
teen cents  for  entering  in  the  docket  the 
oral  appearances  of  the  attorney  in  crim- 
inal cases,  as  this  is  included  in  the 
services  paid  by  the  docket  fee.  Marvin 
V.  U.  S.,  (1890)   44  Fed.  405. 

An  indictment  was  found  in  Texaa, 
and  the  accused  arrested  in  Connecticut. 
The  district  judge  on  the  question  of  his 
removal,  admitted  the  accused  to  bail 
and  subsequently  issued  a  removal  war- 
rant. It  was  held  that  the  clerk  was 
entitled  to  charge  fees  for  the  docket, 
final  record,  and  transcript  of  proceed- 
ings. Marvin  v.  U.  S.,  (1902)  114  Fed. 
226. 

Where  separate  writs  of  attachment  for 
contempt  for  failing  to  obey  a  writ  of 
mandamus  are  issu^  against  each  mem- 
ber of  a  board  of  officers  the  clerk  is 
entitled  to  fees  in  each  case.  Durant 
V,  Washington  County,  (1869)  Woolw. 
377,  8  Fed.  Cas.  No.  4,191. 

In  criminal  cases  which  are  disposed 
of  upon  a  plea  of  guilty,  the  docket  fee 
to  be  charged  is  one  dollar,  even  though 
it  be  true  that  originally  a  plea  of  not 
guilty  was  entered,  such  plea  oeing  with- 
drawn before  final  action  was  had  in 
the  case.  Van  Duzee  v,  U.  S.,  (N.  D. 
la.   1896)    73  Fed.  794. 

A  court  rule  providing  in  substance 
that  a  note  of  issue  shidl  be  delivered 
to  the  clerk  for  his  use  in  making  up  the 
calendar  has  been  construed  as  imposing 
a  duty  upon  the  clerk  not  contemplate? 
by  this  provision  and  not  covered  by  any 
item  therein.  It  has,  however,  been  said 
that  it  is  not  reasonable  that  the  service 
should  be  performed  without  compensa- 
tion and  a  fee  of  one  dollar  therefor  has 
been  held  to  be  reasonable.  The  Alice 
tainter,  (1877)  14  Blatchf.  226,  1  Fed. 
Cas.   No.    196. 

Standing  of  case  at  final  disposition  de- 
termines fee. —  The  amount  of  the  docket 
fee  is  dependent  upon  the  condition  in 
which  the  case  stands  at  the  time  it  is 
finally  disposed  of  by  the  court.  Upon 
this  question  it  has  been  said :  "  It  is 
apparent  that  these  fees  are  not  prop- 
erly chargeable  until  the  case  is  disposed 


of,  and  then  the  amount  to  be  charged 
is  dependent  on  the  action  had.  If  the 
case  went  to  hearing  upon  an  issue,  and 
testimony  was  adduced  thereon,  then  the 
fee  to  be  charged  is  three  dollars.  If 
the  case  was  disposed  of  upon  some  issue 
joined,  which  did  not  require  testimony, 
as  upon  a  demurrer,  or  upon  an  answer 
which  adnutted  the  facts,  presenting  only 
questions  of  law,  then  the  fee  to  be 
charged  is  two  dollars.  If  the  case  was 
dismissed,  or  if  it  was  disposed  of  with- 
out an  issue  of  law  or  fact  being  pre- 
sented, as  upon  a  default  in  a  civil  case, 
or  upon  a  plea  of  guilty  in  a  criminal 
case,  then  tne  fee  to  be  charged  is  one 
dollar.  The  condition  in  whicm  the  case 
stands  when  finally  disposed  of  is  the 
criterion  for  the  fee  to  be  charged.  The 
fact  that  originally  a  plea  of  not  guilty 
was  entered  does  not  affect  the  question. 
Thus  if,  in  a  criminal  case,  a  plea  of 
guilty  should  be  entered,  but  subse- 
quently the  court  permitted  the  defend- 
ant to  withdraw  such  plea  and  to  enter 
a  plea  of  not  guilty,  and  upon  the  issue 
thus  joined  a  trial  should  be  had,  and 
testimony  should  be  introduced,  I  enter- 
tain no  doubt  the  clerk  could  rightfully 
charge  a  fee  of  three  dollars  upon  the 
ground,  that  the  amount  of  the  tee,  law- 
fully chargeable,  depends  upon  the  mode 
in  which  the  case  was  finally  disposed 
of."  .  Van  Duzee  r.  U.  S.,  («.  D.  la. 
1896)  73  Fed.  794.  See  also  Van  Dmsee 
V.  U.  S.,  (N.  D.  la.  1890)  41  Fed.  571. 

Separate  trials  are  separate  causes.— 
Separate  trials  under  one  indictment 
against  several  d^endants  are  separate 
causes^  within  the  meaning  of  this  sec- 
tion. U.  S.  V.  Keatley,  (1907)  204  U.  S. 
562,  27  6.  Ct.  404,  51  U.  S.  (L.  ed.)  618. 

Combined  docket. —  The  fact  that  the 
court  orders  a  combined  dodcet  to  be 
kept  is  said  to  afford  no  reason  for  allow- 
ing an  extra  fee  to  the  clerk.  U.  S.  v. 
Marsh,  (C.  C.  A.  5th  Cir.  1902)  112  Fed. 
929,  50  C.  C.  A.  621. 

Cases  removed. — ^A  derk  is  entitled  to 
charge  for  necessary  services  on  the  re- 
moval of  election  cases  from  a  state  court 
to  the  Circuit  Court.  In  re  Clerk's 
enlarges,   (1881)   5  Fed.  440. 

Where  a  note  of  issue  on  an  appeal  in 
admiralty  is  delivered  to  the  clerk  under 
rule  56  of  the  Circuit  Court  of  the  United 
States  with  a  view  to  his  putting  the 
cause  on  the  calendar  of  causes  to  be 
tried  for  a  particular  term,  a  fee  of  one 
dollar  to  the  derk  for  the  service  is  a 
lawful  and  proper  fee^  and  if  paid  by 
the  successful  party  can  be  taxed  against 
his  adversary,  as  costs  in  the  cause. 
The  Alice  Tainter,  (1877)  14  Bhitchf. 
226,  1  Fed.  Cas.  No.  196. 

XII.  Affixing  Seal 

Instances  when  fee  is  allowable.-;- 
Whenever  a  copy  of  an  official  record  in 
the  derk's  office  is  required  to  be  duly 
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authenticated,  a  seal  should  be  affixed  to 
the  certificate,  and  the  cleric  is  entitled 
to  his  fees  for  such  seal.  Marsh  v.  U.  S., 
(1898)   88  Fed.  879. 

A  clerk  is  entitled  to  fees  for  a  seal 
attached  to  a  copy  of  an  order  furnished 
the  jury  oommissioner  directing  the  draw- 
ing of  juries  under  the  provisions  of  the 
statute  and  the  rules  of  the  court.  U.  S. 
©.  Van  Durce,  (C.  C.  A.  8th  Cir.  1892)  52 
Fed.  930,  10  U.  S.  App.  396,  3  C.  C.  A. 
361,  affirming  (1891)  48  Fed.  643. 

A  clerk  is  entitled  to  charge  for  certi- 
fying copies  of  orders  of  the  court  ap- 
proving the  accounts  of  judicial  officers 
to  be  forwarded  to  the  department  with 
the  accounts,  but  not  for  seals  affixed  to 
such  copy  xmless  the  treasurr  department 
require  the  copy  of  such  order  to  be  au- 
thenticated not  only  by  the  signature  of 
the  derk,  but  under  seal.  U.  S.  «.  Van 
Duzee,  (1891)  140  U.  S.  169,  11  S.  Ct. 
768,  36  U.  S.  (L.  ed.)  399;  U.  S.  v. 
Jones,  (1893)  147  U.  S.  672,  13  S.  Ct 
437,  37  U.  S.  (L.  ed.)  326;  U.  6.  V.  Tay- 
lor, (1893)  147  U.  S.  696,  13  S.  Ct.  479, 
37  U.  S.  (L.  ed.)  336;  Jones  v.  U.  S., 
(1889)  39  Fed.  410.  But  see  Marsh  v. 
U.  S.,   (1898)    88  Fed,  879. 

A  clerk  is  entitled  to  fees  for  affixing 
seals  to  copies  of  mittimus  writs  to  be 
delivered  to  the  jailer.  U.  S.  v.  Van 
Duzee,  (C.  C.  A.  8th  Cir.  1892)  52  Fed. 
930,  10  U.  S.  App.  396,  8  C.  C.  A.  361, 
affirming  (1891)   48  Fed.  643. 

A  clerk  is  entitled  to* fees  for  a  seal 
attached  to  a  copy  of  an  indictment  fur- 
nished on  demand  to  the  defendant.  IT.  S. 
V,  Van  Duzee,  (C.  C.  A.  8th  Cir.  1892) 
62  Fed.  930,  10  tJ,  S.  App.  396,  3  C.  C.  A, 
361,  affirming  (1891)  48  Fed.  643. 

Instances  when  fee  not  allowable.— 
When  writs  are  served  by  original  and 
copy,  the  clerk  has  no  authority  to  aflfrg 
the  seal  of  the  court  to  a  copy,  and  is 
not  entitled  to  a  fee  for  so  dwng.  Mar- 
tin r.  U.  S.,  (1891)  26  (3t.  CI.  160. 

The  fees  charged  for  affixing  the  seal 
to  the  certificate  of  the  orders  directing 
payment  of  the  sums  due  jurors  and  wit- 
nesses, whether  original  or  duplicate, 
must  be  disallowed.  U.  S.  v.  Van  Duzee, 
(1891)  140  U.  S.  169,  11  8.  Ct.  768,  36 
U.  S.  (L.  ed.)  399;  U.  S.  v.  Jones,  (1893) 
147  U.  S.  672,  13  6.  Ct.  437,  37  U.  S. 
(L.  ed.)  326;  Van  Duzee  t?.  U.  S.,  (1890) 
41  Fed.  571;  U.  S.  v.  Converse,  (C.  C.  A. 
7th  Cir.  1894)  63  Fed.  423,  24  U.  S. 
App.  89,  11  C.  C.  A.  274;  U.  S.  v.  Dundy, 
(C.  C.  A.  8th  Cir.  1896)  76  Fed.  367,  40 
U.  8.  App.  376,  22  C.  C.  A.  221,  overruling 
Marvin  v.  U.  S.,  (1890)  44  Fed.  406. 

A  seal  is  not  necessary  on  copies  of 
orders  on  the  marshal  to  procure  meals 
for  the  jury.  Van  Duzee  v.  U.  S.,  (1894) 
69  Fed.  440;  Marsh  v.  U.  6.,  (1898)  88 
Fed.  879. 

The  clerk  is  not  entitled  to  charge  for 
attaching  the  seal  of  the  court  to  the 
oertificates  to  the  original  and  duplicate 


copies  of  the  orders  of  the  court  direct- 
ing the  marshal  to  procure  the  record 
books  needed  for  the  business  of  the  court 
and  used  in  the  clerk's  office.  Van  Duzee 
17.  U.  S.,  (1894)  69  Fed.  440. 

A  clerk  is  not  entitled  to  fees  for  at- 
taching a  seal  to  certified  copies  of  orders 
of  the  court  allowing  district  attorneys 
extra  compensation,  vsn  Duzee  v.  U.  S., 
(1894)  69  Fed.  440. 

A  clerk  is  not  entitled  to  a  fee  for  a 
seal  on  a  certificate  of  appointment  of  a 
commissioner  sent  to  the  Attorney-Gen- 
eral. Marsh  v.  U.  S.,  (1898)  88  Fed. 
879.      ^ 

A  clerk  is  not  entitled  to  a  fee  for 
affixing  the  court  seal  to  the  commissions 
of  supervisors  of  election.  Clough  v. 
U.  8.,   (1893)    66  Fed.  921. 

A  clerk  is  not  entitled  to  a  fee  for 
affixing  the  seal  of  a  court  to  a  certifi- 
cate of  a  search  unless  he  is  required  to 
do  so  bj  law  or  the  practice  of  the  de- 
partm^t  U.  S.  r.  MoCandless,  (1893) 
147  U.  S.  692,  13  S.  Ct.  466,  37  U.  S. 
(L.  ed.)  334;  In  re  Woodbury,  7  Fed. 
705. 

A  clerk  is  not  entitled  to  fees  for  seals 
affixed  to  copies  of  subpoenas  in  jurisdic- 
tions where  writs  of  scire  facias  and  sub- 
Ssnas  are  served  by  original  and  copy, 
artin  v.  U.  S.,  (1891)  26  Ct.  CI.  166. 

Xm.  Seabchbs 

In  general.—  The  records  in  the  clerk's 
office  are  open  to  inspection  and  exami- 
nation by  the  public,  and  the  clerk  is 
entitled  to  his  fee  for  searching  the  rec- 
ords for  judgments  or  decrees  only  when 
he  is  required  to  make  the  search  him- 
self. In  re  Chambers,  (1891)  44  Fed. 
786. 

A  clerk  is  entitled  to  a  fee  of  fifteen 
cents  for  each  person  against  whom  a 
search  for  judgments  is  required  to  be 
made.    In  re  Woodbury,  7  Fed.  705. 

Bankruptcy  matters.— The  provisions  in 
this  section  have  been  construed  as  not 
applying  to  the  making  and  certifying  a 
search  for  judgments  and  for  petitions  in 
bankruptcy,  but  it  has  been  held  that  for 
such  services  the  clerk  is  entitled  to  a 
reasonable  compensation,  having  regard 
to  the  fees  allowed  by  law  for  services  of 
a  similar  character.  In  re  Vermeule, 
(1878)  10  Ben.  1,  28  Fed.  Cas.  No. 
16,916. 

While  an  adjudication  in  bankruptcy* 
is  a  "decree,"  it  does  not  come  within 
the  expression  "decree  or  other  lien,"  as 
it  does  not  establish  or  constitute  a  lien. 
In  re  Clerk's  Charges,  etc.,  (D.  0.  Del. 
1881)  6  Fed.  440. 


Xrv.  Begeiving,    Keepiitq   and   Paying 

Out  Monet 

Elements  essential  to  allowance  of  com- 
mission.—- Under  the  provision  of  this  sec- 
tion,   which    is    the    only    authority    on 
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which  the  clerk's  right  to  a  commiasion 
rests,  four  things  must  be  combined, 
namely:  first,  receiving;  second,  keeping; 
third,  paying  out;  and  fourth,  in  pursu- 
ance of  a  statute  or  order  of  court.  Ed- 
wards V.  Bay  State  Gas  Co.,  (1910)  177 
Fed.  575. 

The  provision  of  this  section  allowing 
the  clerk  a  commission  '*  for  receiving, 
keeping,  and  paying  out  money,  in  pur- 
suance of  any  statute  or  order  of  court," 
applies  only  when  the  money  actually 
passes  through  the  hands  of  the  clerk. 
Upton  r.  Triblecock,  (1878)  4  DiU.  <U.S.) 
232,  note:  In  re  Goodrich,  (1878)  4 
DUl.  230,  10  Fed.  Oas.  No.  5,54f;  Leech 
V,  Kay,  (1880)  4  Fed.  72;  Ea  p.  Plitt, 
(1853)  2  WaU.  Jr.  C.  C.  463,  19  Fed. 
Oas.  No.  11,228;  Easton  v.  Houston,  etc., 
R.  Ck>.,  (1891)  44  Fed.  718;  Johnsoa  «• 
Southern  Bldg.,  etc.,  Assn.,  (1899)  95 
Fed.  922. 

A  clerk  is  not  entitled  to  commissions 
for  ''receiving,  keeping,  and  paying  out 
money,"  unless  the  fund  has  actually 
passed  into  the  court  or  through  the 
clerk's  official  hand  or  it  has  been  agreed 
to  consider  it  as  having  done  so.  The 
fact  that  the  money  is  subject  to  the  de- 
cree of  the  court,  it  not  being  in  the 
court's  registry,  is  not  enough  to  give  the 
clerk  a  right  to  commissions.  Ew  p. 
Plitt,  (1863)  2  Wall.  Jr.  C.  C.  453,  19 
Fed.  Oas.  No.  11,228;  Farmers'  Loan,  etc., 
Co.  17.  Dart,  (C.  C.  A.  5th  Cir.  1898)  91 
Fed.  451,  62  C.  C.  A.  617,  33  C.  C.  A. 
672. 

This  section  is  applicable  only  to  money 
which  the  clerks  were  required  to  receive, 
keep,  and  pay  out  pursuant  to  statute  or 
order  of  court,  and  does  not  entitle  such 
clerks  to  conmiissions  on  funds  paid  into 
the  hands  of  court  commissioners  and  dis- 
bursed by  them,  without  at  any  time  being 
in  the  custody  or  under  the  control  of  the 
clerks.  S.  Morgan  Smith  Co.  v,  Rocking- 
ham Power  Co.,   (1909)   173  Fed.  923. 

To  entitle  a  clerk  of  a  Circuit  Court  to 
a  commission  for  "  receiving,  keeping,  and 
paying  out  money,"  imder  this  section, 
such  money  must  be  paid  to  him  or  be 
subject  to  his  order,  so  that  he  becomes 
responsible  for  its  keeping  and  payment. 
Michigan  Cent.  R.  Co.  r.  Uarsha,  (C.  C. 
A.  6th  Cir.*  1904)  134  Fed.  217,  67  C.  C. 
A.  145. 

A  clerk  is  not  entitled  to  commissions  on 
part  of  a  fund  in  the  hands  of  a  receiver 
appointed  by  the  court,  not  deposited  in 
a  designated  United  States  depository,  but 
under  order  of  the  court  in  a  national 
bank  to  the  credit  of  the  receiver,  subject 
to  the  checks  dra\*'n  by  the  receiver  and 
countersigned  by  the  judge  of  the  courts. 
Edwards  t*.  Bay  State  Gas  Co.,  (1910)  177 
Fed.  575. 

A  clerk  of  a  Circuit  Court  is  not  en- 
titled to  a  commission  on  the  proceeds  of 
mortgaged  property  sold  under  a  fore- 
closure decree,  which  by  order  of  the  court 


is  paid  by  the  master  makinjf  the  sale  di« 
rectly  to  the  mortgagee.  Michigan  Cent. 
R.  Co.  t7.  Harsha,  (C.  C.  A.  6th  Cir.  1904) 
134  Fed.  217,  67  C.  C.  A.  146. 

A  fund  paid  by  a  master  into  a  United 
States  depository,  pursuant  to  an  order 
of  the  court,  and  subject  to  be  withdrawn 
on  its  order,  is  neither  actually  nor  con- 
structively in  the  keeping  of  the  clerk,  and 
he  is  not  entitled  to  a  commission  thereon 
when  it  is  so  paid  out.  Michigan  Cent 
R.  Co.  V.  Harsha,  (C.  C.  A.  6th  Cir.  1904) 
134  Fed.  217,  67  C.  C.  A.  145. 

Railroad  bonds  deposited  in  a  Circuit 
Court  as  collateral  security  by  its  order, 
and  kept  in  a  bank  vault  to  which  the 
clerk  kept  the  key,  are  not  "  money,"  and 
the  clerk  is  not  entitled  to  a  commission 
thereon,  imder  this  section,  when  by  order 
of  the  court  he  takes  them  from  the 
bank  and  surrenders  them  to  the  depos- 
itor; nor  is  there  any  authority  outside 
of  the  statute  for  the  allowance  of  such  a 
commission.  Michigan  Cent.  R.  Co.  17. 
Harsha,  (€.  C.  A.  6th  Cir.  1904)  134 
Fed.  217,  67  C.  C.  A.  146. 

Where  a  bidder  is  permitted  to  make  a 
deposit  with  the  master  in  the  form  of  a 
check  or  certificate  of  deposit,  and  to  pay 
for  the  property  by  crediting  the  amount 
on  the  decree  in  his  favor,  neither  the  de- 
posit nor  the  purchase  money  is  required 
to  be  deposited  in  court.  And,  in  such 
case,  a  motion  by  the  clerk  to  require  the 
master  to  deposit  the  proceeds  of  the  sale 
will  be  denied»  Curtice  r.  Crawford 
County  Bank,  (1903)   124  Fed.  919. 

Fees  in  general. —  For  receiving,  keeping 
and  paying  out  money  in  pursuance  of  any 
statute  or  order  of  cotirt,  the  clerk  is 
entitled  to  one  per  centum  on  the  amount 
as  received,  kept,  and  paid.  See  In  re 
Michigan  Cent.  R.  Co.,  (C.  C.  A.  6th  Cir. 
1903)  124  Fed.  727,  69  C.  C.  A.  643;  The 
Adula,  (1901)    127  Fed.  851. 

Where  a  clerk  takes  charge  of  a  large 
fund  of  money  by  order  of  the  court,  upon 
the  application  of  the  parties  in  interest 
and  for  their  pecuniary  benefit,  imposing 
upon  him  cares,  responsibilities,  and  du- 
ties, in  addition  to  tnose  previously  exist- 
ing, the  court  may  make  an  allowance  to 
him  for  such  services.  The  Advance, 
(1894)   60  Fed.  422. 

A  clerk  who  receives,  keeps,  and  pays 
out  a  sum  under  a  judgment  is  entitled 
to  a  commission  of  one  per  cent  on  the 
amount  so  received.  The  judgment  is  the 
"  order  "  of  the  court.  Blake  f>.  Hawkins, 
(1883)    19  Fed.  204. 

Clerks  are  not  entitled  to  a  commission 
upon  the  tax  required  to  be  paid  by  the 
purchasers  of  forfeited  property  sold  in 
pursuance  of  R.  S.  sec.  3334.  Dist.  Attys. 
Fees,  (1876)  16  Op.  Atty.-Gen.  566.  See 
Moneys  Paid  into  Coubt. 

Moneys  oollected  by  marshal. —  The 
clerk  of  the  United  States  court  is  en- 
titled to  a  commission  of  one  per  cent 
upon  moneys   collected   by   the  marshal 


JUDICIAL  OFFICERS 


677 


i*pon  executions.    Fagan  v.  Cullen,  (1886) 
28  Fed.  843. 

The  clerk's  commissions,  on  monev  col- 
le(9ced  on  execution  by  the  marsh^,  are 
part  of  the  costs  of  a  suit  to  be  paid  by 
the  one  against  whom  costs  are  taxed,  and 
for  which  execution  may  issue.  Kitchen 
o.  Woodfin,  (1877)  1  Hughes  340,  14  Fed. 
Cas.  No.  7,855;  Fagan  r.  Cullen,  (1886) 
28  Fed.  844. 

Moneys  xeoeived  in  revenue  {casee. — 
The  proyision  allowing  a  fee  ''for  receiv- 
ing, keeping  and  paying  out  money  "  ren- 
ders the  government,  in  a  proceeding  by 
it  under  tne  internal  revenue  laws,  liable 
therefor,  rather  than  the  defendant.  Such 
coats  should  be  paid  to  the  collector 
and  by  him  into  the  treasury,  to  be  paid 
to  the  clerk  on  the  settlement  of  his 
account&  U.  S.  t?.  Wolters,  (S.  D.  Cal. 
1892)  51  Fed.  896,  disapproving  In  re 
U.  S.  V.  Cigars,  (E.  D.  Pa.  1880)  2  Fed. 
494,  which  held  that  in  such  cases  the 
clerk  might  retain  his  fees. 

Proceed  from  sale  of  libelled  veseeL — 
Where  a  vessel,  libelled  for  negligence,  is 
sold  under  the  Limited  Liability  Act,  and 
the  proceeds  are  paid  into  court,  the 
clerk's  commissions  are  chargeable  against 
such  proceeds  whether  the  owner  chooses 
to  contest  the  liability  of  the  ship  or  not. 
The  Vernon,  (1888)  36  Fed.  113. 

A  clerk  is  not  entitled  to  one  per  cent 
commission  where  a  vessel  was  libelled 
for  salvage,  but  the  warrant  of  arrest  was 
left  in  the  hands  of  the  clerk  and  the  case 
was  settled  by  the  parties  without  a  sale. 
Smith  «.  The  Morgan  City,  (1889)  39 
Fed.  572. 

Proceeds  of  foreclosure  sale. —  Where  a 
decree  for  the  foreclosure  of  a  mortgage 
was  made  by  the  Circuit  Court  and  a 
special  master  appointed  to  execute  the 
decree,  who  pays  over  all  the  proceeds  of 
such  sale,  and  where  none  of  the  money 
comes  into  the  clerk's  hands,  the  clerk  is 
not  entitled  to  his  statutory  commission 
of  one  per  cent.  Northwestern  Mut.  Life 
Ins.  Co.  V.  Quinn,  (1895)  69  Fed.  462. 

In  Thomas  v,  Chicago,  etc.,  R.  Co., 
(1889)  37  Fed.  548,  it  was  held  that 
money  received  by  a  master  in  chancery 
in  payment  of  property  sold  upon  the 
foreclosure  of  a  mortgage,  ought  in  pur- 
suance of  R.  'S.  sec.  995,  to  be  deposited 
with  a  designated  depositary  of  the 
UnitM  States,  and  the  clerk  is  entitled  to 
his  commission  thereon. 

The  court  has  power  to  require  a  party 
exercising  the  right  of  redemption,  where 
property  has  been  sold  in  foreclosure  pro- 
ceedings, to  pay  to  the  clerk  the  fee  pro- 
vided for  in  this  section  for  '*  receiving, 
keeping  and  paying  out  money "  and  a 
rule  of  court  to  that  effect  is  only  in 
furtherance  of  the  objects  intended  to  be 
accomplished  by  the  statute.  Blair  v. 
Chicago,  etc.,  B.  Co.^  (N.  D.  111.  1882) 
J  2  Fed.  750. 


XV.  Pbb  Diem  Attendance 

In  general. — ^A  clerk  of  a  federal  Dis- 
trict Court  is  entitled  to  his  statutory 
ger  diem  compensation  for  days  on  which 
e  refers  to  the  referee  in  bankruptcy  vol- 
untary petitions  in  bankruptcy  filed  dur- 
ing the  absence  of  the  judge  from  the  dis- 
trict, though  without  written  orders  to 
open  the  court  for  that  or  any  other 
purpose.  U.  S.  v,  Marvin,  (1909)  212 
U.  S.  276,  29  S.  Ct.  297,  53  U.  S.  (L.  ed.) 
610,  foUowed  in  Keatley  t?.  U.  S.,  (1909) 
45  Ct.  CI.  36. 

Where  one  was  clerk  of  both  Circuit 
and  District  Courts  and  both  were  in 
session  on  the  same  day,  it  was  held  that 
he  was  entitled  to  a  per  diem  in  either, 
but  not  in  both,  and  if  he  charged  it  in 
one  court  the  department  could  not 
change  it  to  the  other.  Goodrich  u.  U.  S., 
(1888)  35  Fed.  193;  Clough  r.  U.  S., 
(1893)  55  Fed.  921;  Butler  <?.  U.  S., 
(1888)  23  Ct.  CI.  162. 

Where  his  deputy  attends  a  session  of 
the  court,  the  clerk  is  entitled  to  a  per 
diem  compensation  for  such  attendance, 
even  though  the  clerk  has  received  a  per 
diem  for  his  personal  attendance  the  same 
day  at  a  session  of  the  court  at  another 
place.  Erwin  r.  U.  S.,  (1889)  37  Fed. 
470,  2  L.  R.  A.  229. 

A  clerk  of  a  District  Court  of  the 
United  States  is  entitled  to  compensation 
for  revising  the  jury-box,  at  the  rate  of 
five  dollars  per  day  for  a  period  not  ex- 
ceeding three  days  for  a  term  of  the  court. 
Erwin  v.  U.  S.,  (1889)  87  Fed.  470,  2 
L.  R.  A.  229. 

Where  a  Circuit  Court  was  opened  un- 
der R.  S.  sees.  2011-2014  (repealed;  see 
Elections,  vol.  3,  p.  119)  for  the  super- 
vision of  a  registration  for,  or  election  of, 
a  member  of  Congress,  or  for  the  appoint- 
ment, or  revocation  or  renewal  of  appoint- 
ments, of  supervisors  of  election,  it  was 
held  that  the  clerk  was  entitled  to  a  fee 
of  five  dollars  per  day  for  attendance  on 
the  court  during  such  session.  Pleasants 
r.  U.  S.,  (1888)  35  Fed.  270. 

The  charge  of  three  dollars  for  the  at- 
tendance of  the  clerk  on  the  justification 
of  sureties  is  a  reasonable  compensation 
for  the  service.  The  F.  Merwin,  (1879) 
10  Ben.  403,  9  Fed.  Cas.  No.  4,893. 

The  clerk's  fee  is  taxable  when  the  court 
assembles  and  opens  for  business  regard- 
less of  the  time  of  adjournment.  Jones  f?. 
U.  S.,  (1885)  21  Ct.  CI.  2. 

When  court  is  "actually  in  session." — 
When,  the  court  is  open  by  its  order  for 
the  transaction  of  business  it  is  in  session 
within  the  meaning  of  this  section,  but 
if  the  court  by  its  own  order  is  closed  for 
all  purposes  of  business  for  an  entire  day 
or  for  any  given  number  of  days,  it  is  not 
in  session  on  that  day  or  during  those 
days  although  the  current  term  has  not  ex- 
pired. McMuUen  r.  U.  S.,  (1892)  146  U.  S. 
360,  13  S.  Ct.  127,  36  U.  S.  (L.  ed,)  1007. 
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A  clerk  is  entitled  to  a  fee  of  five  dol- 
lars a  day  for  his  attendance  on  court 
while  actually  in  session,  and  the  court 
should  be  deemed  "  actually  in  session/' 
within  the  meaning  of  the  law,  not  only 
when  the  judge  is  present  in  person,  but 
when  in  obedience  to  an  order  of  the  judge 
directing  its  adjournment  to  a  certain  day, 
the  officers  are  present  upon  that  day,  and 
the  journal  is  opened  by  the  clerk,  and 
the  court  is  adjourned  to  another  day  by 
further  direction  of  the  judge.  U.  6.  v. 
Pitman,  (1893)  147  U.  S.  669,  13  S.  Ct. 
425,  37  U.  S.  (L.  ed.)  324,  (1891)  45  Fed. 
169. 

Transaction  of  business  not  essential  to 
allowanoe  of  fee. — It  is  not  necessary  that 
business  be  transacted  in  court  to  entitle 
the  clerk  to  his  per  diem;  it  is  sufficient 
if  the  court  be  opened  for  business  by  the 
judge.  Goodrich  i*.  U.  S.,  (1888)  35  Fed. 
193;  Erwin  v.  U.  S.,  (1889)  37  Fed.  470, 
2  L.  R.  A.  229;  Jones  v.  U.  S.,  (1885)  21 
Ct.  CI.  2;  BiU  V.  U.  S.,  (1888)  23  Ct.  CL 
142. 

The  clerk  is  entitled  to  a  per  diem  com* 
pensation  for  attendance  as  well  when  the 
court  is  opened  for  business,  whether  any 
business  was  actually  transacted,  or  the 

i'ud^e  actually  present,  or  not  as  when 
lUsmesB  is  actually  transacted  in  the 
court.  U.  S.  V.  Finnell,  (1902)  185  U.  S. 
236,  22  S.  Ct.  633,  46  U.  S.  (L.  ed.)  890; 
Owen  17.  U.  S.,  (1906)  41  Ct.  CI.  69. 


Attendance  on  days  not  part  of  recnlar 
term. — ^A  clerk  who  is  required  to  attend 
and  attends  on  the  transaction  of  busi- 
ness by  a  judge  of  the  court  under  the 
authority  of  the  statutes,  upon  days  that 
are  not  within  or  any  part  of  the  regular 
term,  is  entitled  to  attendance  fees.  But- 
ler V.  U.  S.,   (D.  C.  Ind.  1898)    87  Fed. 

655. 

XVI.  iNSPEcnow  OF  Books 

Nature  and  extent  of  right.— There  is 

no  unlimited  right  on  the  part  of  a  citizen 
of  the  United  States  to  inspect  all  the 
records  and  papers  belonging  to  the 
court,  his  right  in  this  respect  being  con- 
trolled by  the  terms  of  the  statutes  con- 
ferring the  privilege.  In  re  McLean, 
(1879)  2  Flipp.  512,  16  Fed.  Cas.  Na 
8,877;  In  re  Cincinnati  Enquirer,  (1879) 
6  Fed.  Cas.  No.  2,719. 

A  title  insurance  company  may  inspect 
the  judgment  indices  and  cros»>indices  of 
a  clerk  to  an  unlimited  extent,  subject  to 
the  restrictions  that  the  inspection  must 
in  each  instance  be  confined  to  current 
transactions,  and  at  such  times  as  will  in 
no  way  interfere  with  the  duties  of  the 
clerk  or  the  rights  of  other  persons  to 
similar  inspection.  The  right  to  inspec- 
tion is  not  limited  to  one  case.  B^l  v. 
Commonwealth  Title  Ins.,  etc.,  Co.,  (1903) 
189  U.  S.  131,  23  S.  Ct.  569,  47  U.  S. 
(L.  ed.)  743,  affirming  (C.  C.  A.  3d  Cir. 
1901)    110  Fed.  828,  49  C.  C.  A.  208. 


Marshals'  Pees. 

Sec.  829.  [Marshals'  fees  and  mileage.]  For  service  of  any  warrant, 
attachment,  summons,  capias,  or  other  writ,  except  execution,  venire,  or  a 
summons  or  subpoena  for  a  witness,  two  dollars  for  each  perso^  on  whom 
service  is  made. 

For  the  keeping  of  personal  property  attached  on  mesne  process,  such 
compensation  as  the  court,  on  petition  setting  forth  the  facts  under  oath, 
may  allow. 

For  serving  venires  and  summoning  every  twelve  men  as  grand  or  petit 
jurors,  four  dollars,  or  thirty-three  and  one-third  cents  each.  [In  States 
where,  by  the  laws  thereof,  jurors  are  drawn  by  lot,  by  constables,  or  other 
officers  of  corporate  places,  the  marshal  shall  receive,  for  each  jury,  two 
dollars  for  the  use  of  the  of9cers  employed  in  drawing  and  summoning  the 
jurors  and  returning  each  venire,  and  two  dollars  for  his  own  services  in 
distributing  the  venires.  But  the  fees  for  distributing  and  serving  venires, 
drawing  and  summoning  jurors  by  township  oflBcers,  including  the  mileage 
chargeable  by  the  marshal  for  each  service,  shall  not  at  any  court  exceed 
fifty  dollars.] 

For  holding  a  court  of  inquiry  or  other  proceedings  before  a  jury,  includ- 
ing the  summoning  of  a  jury,  five  dollars. 

For  serving  a  writ  of  subpoena  on  a  witness,  fifty  cents ;  and  no  further 
compensation  shall  be  allowed  for  any  copy,  summons,  or  notice  for  a 
witness. 


JUDICIAL  OFFICERS  679 

For  serving  a  writ  of  possession,  partition,  execution,  or  any  final  process, 
the  same  mileage  as  is  allowed  for  the  service  of  any  other  writ,  and  for 
making  the  service,  seizing  or  levying  on  property,  advertising  and  dis- 
posing of  the  same  by  sale,  set  off,  or  otherwise  according  to  law  receiving 
and  paying  over  the  money,  the  same  fees  and  poundage  as  are  or  shall  be 
allowed  for  similar  services  to  the  sheriffs  of  the  States,  respectively,  in 
which  the  service  is  rendered. 

For  each  bail-bond,  fifty  cents. 

For  summoning  appraisers,  fifty  cents  each. 

For  executing  a  deed  prepared  by  a  party  or  his  attorney,  one  dollar. 

For  drawing  and  executing  a  deed,  five  dollars. 

For  copies  of  writs  or  papers  furnished  at  the  request  of  any  party,  ten 
cents  a  folio. 

For  every  proclamation  in  admiralty,  thirty  cents. 

For  serving  an  attachment  in  rem  or  a  libel  in  admiralty,  two  dollars. 

For  the  necessary  expenses  of  keeping  boats,  vessels,  or  other  property 
attached  or  libeled  in  admiralty,  not  exceeding  two  dollars  and  fifty  cents  a 
day. 

When  the  debt  or  claim  in  admiralty  is  settled  by  the  parties  without  a 
sale  of  the  property,  the  marshal  shall  be  entitled  to  a  commission  of  one 
per  centum  on  the  first  five  hundred  dollars  of  the  claim  or  decree,  and 
one-half  of  one  per  centum  on  the  excess  of  any  sum  thereof  over  five  hun- 
dred dollars :  Provided,  That,  when  the  value  of  the  property  is  less  than 
the  claim,  such  commission  shall  be  allowed  only  on  the  appraised  value 
thereof. 

For  sale  of  vessels  or  other  property  under  process  in  admiralty,  or 
under  the  order  of  a  court  of  admiralty,  and  for  receiving  and  paying  over 
the  money,  two  and  one-half  per  centum  on  any  sum  under  five  hundred 
dollars,  and  one  and  one-quarter  per  centum  on  the  excess  of  any  sum  over 
five  hundred  dollars. 

For  disbursing  money  to  jurors  and  witnesses,  and  for  other  expenses, 
two  per  centum. 

For  expenses  while  employed  in  endeavoring  to  arrest,  under  process, 
■  any  person  charged  with  or  convicted  of  a  crime,  the  sum  actually  expended, 
not  to  exceed  two  dollars  a  day,  in  addition  to  his  compensation  for  service 
and  travel. 

For  every  commitment  or  discharge  of  a  prisoner,  fifty  cents. 

For  transporting  criminals,  ten  cents  a  mile  for  himself  and  for  each 
prisoner  and  necessary  guard;  except  in  the  case  provided  for  in  the  next 
paragraph. 

For  transporting  criminals  convicted  of  a  crime  in  any  district  or  Terri- 
tory where  there  is  no  penitentiary  available  for  the  confinement  of  con- 
victs of  the  United  States,  to  a  prison  in  another  district  or  Territory  desig- 
nated by  the  Attorney-General,  the  reasonable  actual  expense  of  transporta- 
tion of  the  criminals,  the  marshal,  and  the  guards,  and  the  necessary 
subsistence  and  hire. 

[For  attending  the  circuit  and  district  courts,  when  both  are  in  session, 
or  either  of  them  when  only  one  is  in  session,  and  for  bringing  in  and 
committing  prisoners  and  witnesses  during  the  term,  five  dollars  a  day.] 

For  attending  examinations  before  a  commissioner,  and  bringing  in, 
guarding,  and  returning  prisoners  charged  with  crime,  and  witnesses,  two 
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dollars  a  day ;  and  for  each  deputy  not  exceeding  two,  necessarily  attending, 
two  dollars  a  day. 

[For  traveling  from  his  residence  to  the  place  of  holding  court,  to  attend 
a  term  thereof,  ten  cents  a  mile  for  going  only.] 

For  travel,  in  going  only,  to  serve  any  process,  warrant,  attachment,  or 
other  writ,  including  writs  of  subpoena  in  civil  or  criminal  cases,  six  cents 
a  mile,  to  be  computed  from  the  place  where  the  process  is  returned  to  the 
place  of  service,  or,  when  more  than  one  person  is  served  therewith,  to  the 
place  of  service  which  is  most  remote,  adding  thereto  the  extra  travel  which 
is  necessary  to  serve  it  on  the  others.  But  when  more  than  two  writs  of  any 
kind  required  to  be  served  in  behalf  of  the  same  party  on  the  same  i)er8on 
might  be  served  at  the  same  time,  the  marshal  shall  be  entitled  to  compen- 
sation for  travel  on  only  two  of  such  writs ;  and  to  save  unnecessary  expense, 
it  shall  be  the  duty  of  the  clerk  to  insert  tiie  names  of  as  many  witnesses  in 
a  cause  in  such  subpcena  as  convenience  in  serving  the  same  will  permit. 

In  all  cases  where  mileage  is  allowed  to  the  marshal  he  may  elect  to  receive 
the  same  or  his  actual  traveling  expenses,  to  be  proved  on  his  oath,  to  the 
satisfaction  of  the  court.    [B.  8.] 

Act  of  Feb.  26,  1853,  ch.  80,  10  SUt.  L.  164;  Act  of  May  12,-1864,  ch.  86,  13  Stat.  I*.  74. 

As  to  other  fees  of  marshals,  see  R.  S.  sec.  830,  infra,  p.  696,  and  note  thereto. 

As  to  the  provisions  in  the  first  bracketed  paragraph,  see  the  later  provisions  as  to 
drawing  juries  in  Judicial  Code,  S  276,  in  title  Judiciaby. 

As  to  the  provisions  in  the  second  and  third  bracketed  paragraphs,  *'  circuit "  courts 
there  mentioned  were  abolished  by  Judicial  Code,  S  297,  in  title  Judiciaby;  and  in 
the  Act  of  May  28,  1896,  ch.  262,  §|  9  and  12,  infra,  pp.  736,  742,  provision  is  made  for 
salaries  for  marshals  in  lieu  of  other  compensation,  for  expenses  for  lodging,  subsist- 
ence, and  travel,  and  for  necessary  expenses  in  transporting  prisoners.  As  t4)  limit  of 
per  diem  allowances,  see  Act  of  March  3,  1887,  ch.  362,  infra,  p.  716,  and  note  thereto. 

As  to  mileage  and  traveling  expenses,  see  also  Act  of  Feb.  22,  1876,  ch.  96,  §  7,  infra, 
p.  714;  Act  of  Aug.  18,  1894,  ch.  301,  §  1,  infra,  p.  716;  and  Act  of  June  6,  1900,  ch.  791, 
I  1,  infra,  p.  743. 

A  provision  for  double  fees  to  the  marshal  for  the  district  of  Nevada  is  made  in 
R.  S.  sec.  837,  infra,  p.  702. 

Allowances  and  commissions  to  marshals  in  prise  causes,  see  R.  S.  sec  4646,  in  title 
Pbizb. 

Compensation  of  marshals  is  to  be  "  the  same  as  for  like  services  in  equity  cases  " 
when  rendered  in  proceedings  to  take  testimony  to  be  used  before  Congress  in  private 
land  claims  cases,  as  provided  in  Act  of  Feb.  3,  1879,  ch.  40,  20  Stat.  L.  278,  set  forth 
in  title  Claims,  vol.  2,  p.  192. 

Compensation  and  expenses  of  deputy  marshals,  office  deputies,  and  field  deputies, 
see  Act  of  May  28,  1896,  ch.  252,  §  10,  infra,  p.  740;  §  11  thereof,  supra,  p.  628;  §  12 
thereof,  infra,  p.  742,  and  §  13  thereof,  infra,  p.  720. 

A  general  provision  for  compensation  of  marshals  in  the  Circuit  Courts  of  Appeals 
was  made  in  the  Circuit  Court  of  Appeals  Act  of  March  3,  1891,  ch.  617,  §  9,  infra, 
p.  736. 
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I.  General  MAtxEBS 

When  court  ''in  session.'' — When  the 
court  is  open  by  its  own  order  for  the 
transaction  of  business,   it  is  in  session 
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within  the  meaning  of  this  section.    U.  S. 
V,  Dietrich,  (1904)  .126  Fed.  659. 

Duty  of  nuurshal  to  execute  process. — 
Hie  marshal  cannot  disregard  the  lawful 
process  of  orders  of  the  court  even  though 
they  are  superfluous,  but  must  execute 
Bueh  as  are  issued  to  him  in  the  ordinary 
practice,  and  he  is  entitled  to  the  ordinary 
fee  therefor.  Donahower  v,  U.  S.,  (1896) 
77  Fed.  153;  Puleston  v.  U.  S.,  (1898)  88 
Fed.  970;   (1840)  3  Op.  Atty.-Gen.  536. 

It  is  the  duty  of  tne  marshal  to  serve 
all  processes  placed  in  his  hands  for 
service  and  appearing  to  be  issued  out  of 
the  proper  court  and  regular  in  form  and 
purport  and  he  may  charge  therefor.  It 
does  not  rest  with  him  to  determine 
whether  there  was  or  was  not  occasion 
for  issuing  any  subposna  or  other  process. 
Lover  ing  v.  United  States,  (D.  C.  Mass. 
1902)   117  Fed.  565. 

Marshals  have  no  control  over  the  prac- 
tice of  the  courts,  nor  over  the  kind  of 
process  they  may  issue  but  are  bound,  as 
officers  of  the  court,  to  execute  the  process 
issued  to  them.  (1840)  3  Op.  Atty.-Gen. 
496. 

Official  opinion  as  to  necessity. — A  mar- 
shal's duty  to  serve,  and  right  to  com- 
pensation for  the  service  of,  precepts 
"  duly  issued  by  the  court  or  a  commis- 
sioner in  accordance  with  established 
usage"  cannot  be  affected  by  the  opinion 
of  the  controller  that  the  issue  of  the 
precept  was  unnecessary.  Harmon  r. 
U.  S.,  (1890)  43  Fed.  560. 

Fees  allowed  by  state  laws. — ^The  same 
fees  are  allowed  to  officers  in  the  District 
Court  as  in  the  Supreme  Court  of  the 
state  without  regard  to  the  source  of  the 
power  of  the  state  court,  whether  cus- 
tomary or  statutory.  The  Trial,  (1830) 
Blatchf.  &  H.  Adm.  94,  24  Fed.  Cas.  No. 
14,170. 

If  the  state  court  compensates  services 
similar  to  those  performed  by  a  marshal 
although  not  performed  there  by  a  like 
officer,  the  marshal  is  entitled  to  the  same 
compensation.  The  Trial,  (1830)  Blatchf. 
&  H.  Adm.  94,  24  Fed.  Cas.  No.  14,170. 

Fees  in  advance. —  The  marshal  is  a 
public  officer  charged  with  the  duty  of 
collecting  funds  for  the  United  States,  and 
when  he  is  required  to  serve  process  (not 
in  suits  where  the  United  States  requires 
the  service)  he  has  a  right  to  demand  the 
payment  of  the  proper  fees  in  advance  of 
the  service  performed.  He  need  not  wait 
and  take  the  chances  of  collecting  them 
on  an  execution.  Duy  p.  Knowlton,  (1882) 
14  Fed.  107. 

Right  to  fees  in  absence  of  account. — 
A  marshal  is  entitled  to  fees  paid  by  him 
to  United  States  officers  as  witnesses 
under  order  of  the  court,  although  no  ac- 
count such  as  was  required  by  R.  S.  sec. 
850  has  been  presented  by  those  officers. 
U.  S.  V.  Hillyer,  (C.  C.  A.  9th  Cir.  1893) 
68  Fed.  678,  16  U.  S.  App.  269,  7  C.  C.  A. 
^8. 


Interest  on  fees. — ^A  marshal  is  not  en- 
titled to  charge  interest  upon  fees  earned, 
but  when  his  expenditures  exceed  the 
amount  of  money  paid  to  him  in  advance 
on  account  of  costs,  justice  requires  that 
he  should  be  compensated  by  allowing  the 
usual  rate  of  interest  on  the  excess.  In 
re  Donahoe,  (1873)  8  Nat.  Bankr.  Reg. 
453,  7  Fed.  Cas.  No.  3,979. 

A  marshal  is  entitied  to  interest  on 
sums  due  to  him  and  not  paid  on  demand, 
but  under  the  same  principle  must  pay 
interest  on  what  is  due  from  himself  after 
demand.  U.  S.  v.  Smith,  (1846)  1  Woodb. 
&  M.  184,  27  Fed.  Cas.  No.  16,346. 

Conclusiveness  of  allowance  on  account- 
ing officexs. —  The  taxation  of  the  court, 
and  the  allowance  and  certificate  of  the 
judge,  are  conclusive  upon  the  accounting 
officers,  when  the  service  or  purpose  is 
enumerated  in  the  Act  of  Congress,  and 
the  sum  allowed  therefor  is  not  exceeded. 
(1840)  3  Op.  Atty.-G^n.  536;  (1840)  3 
Op.  Atty.-Gen.  496. 

When  allowance  not  excessive. — An  al- 
lowance, in  accordance  with  the  statute, 
cannot  be  considered  as  palpably  excessive 
if  it  is  in  accordance  with  the  rules  of 
court  and  the  established  modes  of  pro- 
ceeding, even  though  it  be,  admitted  that 
a  part  of  the  service  and,  consequently,  of 
the  compensation,  might  be  usefully  dis- 
pensed with.  (1840)  3  Op.  Atty.-Gen. 
536. 

Transfer  of  fees. —  Where  a  person  is 
arrested  in  one  district  for  an  offense 
alleged  to  have  been  committed  in  another 
district,  the  marshal  of  the  former  dis- 
trict may  deputize  the  marshal  of  the 
district  within  which  the  crime  was  com- 
mitted, or  his  deputy,  to  execute  the  war- 
rant of  removal  and  relinquish  to  him  his 
legal  fees  therefor.  U.  S.  v.  Fletcher, 
(1893)  147  U.  S.  664,  13  S.  Ct  434,  37 
U.  S.  (L.  ed.)  322,  affirming  (1891)  46 
Fed.  213. 

If,  for  the  convenience  of  making  up 
account,  an  outgoing  marshal  relinquishes 
his  right  to  the  fees  of  a  deputy  for  ser- 
vices performed  during  his  term  of  office, 
his  successor  may  charge  them  up  with  his 
accounts.  U.  S.  v.  Fletcher,  (1893)  147 
U.  S.  664,  13  S.  Ct.  434,  37  U.  S.  (L.  ed.) 
322. 

Remedy  of  deputy  marshal  for  compen- 
sation.—  The  remedy  of  a  deputy  mar- 
shal for  compensation  is  against  the 
marshal  for  whom  he  performed  the 
services.  Wintermute  r.  Smith,  (1858) 
1  Bond  210,  30  Fed.  Gas.  No.  17,897. 

Effect  of  marshal's  receipt  for  fees. — 
Though  the  service  is  rendered  by  a  deputy 
marshal,  the  fees  legally  belong  to  the 
marshal,  and  his  receipt  for  them  operates 
as  a  discharge  from  liability  for  such 
service.  Wintermute  v.  Smith,  (1858)  1 
Bond  210,  30  Fed.  Cas.  No.  17,897. 

Names  of  witnesses. —  Neither  this  sec- 
tion nor  the  Sixth  Amendment  of  the  Fed- 
eral Constitution  accords  to  a  person  the 
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right  to  be  apprised  of  the  nunefl  of  wit- 
nesses who  appear  before  the  grand  jury. 
Wilson  V,  U.  S.,  (1911)  221  U.  S.  361,  31 
8.  Ct.  538,  66  U.  S.  (L.  ed.)  771,  Ann. 
Gas.  1912D  568. 

SecoTery  back  of  feea. —  When  moner 
is  paid  to  an  officer  after  careful  consia- 
eration  of  his  accounts  by  the  officials 
charged  with  the  scrutiny  thereof  and 
upon  settlements  made  by  the  accounting 
officers,  the  money  paid  cannot  be  recov- 
ered back.  But  where  a  part  of  a  claim 
which  accrued  during  the  same  period  in 
which  his  settled  accounts  accrued  is 
withheld  from  the  accounting  officers  and 
is  then  asserted  by  suit,  the  bringing  of 
the  suit  operates  as  a  reopening  of  his 
previously  settled  accounts  covering  the 
same  period.  Yoes  v.  U.  S.,  (1896)  30 
Ct.  01.  370. 

H.  SiaiviGES  Not  EznTMERATED, 

In  generaL —  The  District  Court  allows 
a  reasonable  compensation  to  its  officers 
for  services  not  enumerated  in  the  fee 
bill.  The  Trial,  (1830)  Blatchf.  &  H. 
Adm.  94,  24  Fed.  Cas.  No.  14,170. 

Duty  of  court. —  The  duty  of  the  court 
in  respect  to  the  fees  of  marshals  is  to 
follow  the  precise  regulations  of  law 
where  there  are  any  aiui,  in  the  absence 
of  such  regulations,  to  give  such  reason- 
able compensation  as  the  like  labor  and 
services  usually  receive  in  the  ordinary 
business  of  life  and  such  as  they  may 
fairly  be  deemed  to  deserve  upon  the  foot- 
ing of  a  quantum  meruit  in  analogous 
cases.  Bottomlev  v,  U.  S.,  (1840)  1  Story 
163,  3  Fed.  Cas.  No.  1,689. 

But  the  court  shoiild  not  permit,  espe- 
cially under  the  head  of  extra  allowances, 
any  charge  which  is  not  shown  to  be 
reasonably  necessary.  The  Nellie  Peck, 
(E.  D.  Mo.  1886)  26  Fed.  463. 

Guards  for  prisoners. —  Where  there  is 
no  place  for  keeping  prisoners  during  the 
period  of  attendance  on  court  awaiting 
trial  expenses  incurred  for  ^ards  has 
been  held  a  proper  charge.  Dill  t?.  U.  S., 
(E.  D.  Pa.,  1897)  78  Fed.. 614. 

Unofficial  act. — ^A  marshal  is  not  en- 
titled to  fees  where  a  service  does  not 
appear  to  have  been  an  official  act,  but  is 
performed  as  a  private  messenger,  such 
as  handing  copies  of  indictments  and  lists 
of  jurors  and  witnesses  to  the  counsel  for 
the  accused.  Donahower  v.  U.  S.,  (1896) 
77  Fed.  163. 

III.  Sbevice  op  Warrants,  etc. 

Service  must  be  valid. —  There  must  be 
a  valid  service  of  a  warrant  to  entitle 
the  marshal  to  the  fee  given  by  this  law 
for  service.  U.  S.  v.  Ebbs,  (W.  D.  N.  C. 
1881)    10  Fed.  369. 

There  is  not  a  valid  service  of  a  warrant 
of  arrest  which  will  entitle  a  marshal  to 
his  fee  where  he  simply  meets  the  accused, 
reads  the  warrant  to  him,  tells  him  he  is 


under  arrest,  permits  him  to  depart  from 
custody  on  his  promise  to  attend  the 
conunissioner's  court  en  a  designated  day 
which  promise  he  fails  to  keep.  Althougn 
there  was  a  valid  arrest  in  such  a  case 
there  is  not,  however,  a  due  •  service  of 
process.  The  service  of  a  eommissiona^t 
warrant  in  a  criminal  case  consiats  of 
more  than  a  mere  arrest,  as  the  marshal 
must  ke^  the  defendant  in  custody  until 
he  is  carried  before  an  examining  magis- 
trate for  a  preliminary  hearing  upon  the 
charges  in  the  warrant.  U.'  S.  t^.  Ebbs, 
(W.  D.  N.  C.  1881)  10  Fed.  369. 

Unauthorixed  writ. —  A  marshal  is  not 
protected  by  a  writ  or  process^  issued  by  a 
commissioner  i^pointed  by  a  court  not 
authorized  to  make  such  appointment^  for 
anjrthing  he  might  do  under  authority  of 
such  writ  or  process,  nor  can  he  claim 
compensation  for  serving  it.  U.  S.  Court, 
etc.,  (1889)  19  Op.  Atty.-Gen.  444. 

Writs  issued  before  and  retamed  after 
qualification  of  marshal. — ^Where  writs 
were  issued  before  the  qualification  of  a 
marshal,  but  were  not  returned  until  after 
he  had  qualified,  and  by  an  arrangement 
between  the  outgoing  and  the  incoming 
marshal,  the  latter  was  to  have  the  fees 
earned  on  all  writs  in  the  hands  of  the 
deputies  at  the  date  the  office  changed 
hands,  the  incoming  marshal  is  entitled  to 
such  fees.  Fletcher  r.  U.  S.,  (1891)  45 
Fed.  213. 

Service  outside  of  district. — A  witness 
residing  out  of  the  district  and  more  than 
a  hun£ed  miles  from  the  place  of  trial 
cannot  be  compelled  to  attend  in  obedience 
to  a  subpoena  and  the  service  of  a  sub- 
poena on  him  by  the  marshal  amounts  to 
nothing  more  than  a  re<;[uest  to  attend.  In 
such  a  case  the  prevailing  party  is  not 
entitled  to  charge  against  his  opponent 
as  a  part  of  the  cost  the  marshal^s  fees 
for  serving  the  subpoena.  U.  S.  i>.  South- 
em  Pac.  Co.,  (C.  (3.  Ore.  1909)  172  Fed. 
909. 

Attachments. —  In  one  of  the  earlier 
cases  decided  prior  to  the  enactment  of 
the  present  provision  it  was  held  that  the 
marshal  was  not  entitled  to  poimdage  on 
the  attachment  of  the  monev  and  bank 
notes  of  a  defendant,  in  the  (Office  of  Dis- 
count and  Deposit  of  the  Bank  of  the 
United  States,  at  Washington  and  to  his 
credit  there,  the  money  and  bank  notes  not 
having  been  taken  into  his  actual  custody, 
so  as  to  make  himself  chargeable  therefor. 
Ringgold  V,  Lewis,  (1828)  3  Cranch  C.  a 
367,  20  Fed.  Cas.  No.  11,847. 

Attachments  for  contempt. — Where  an 
attachment  for  contempt  was  issued 
againet  each  member  of  a  board  of  super- 
visors for  failing  to  obey  a  writ  of  man- 
damus it  was  held  that  the  marshal  was 
entitled  to  his  fee  for  each  writ  served. 
Durant  v.  Washington  County,  (1869)  1 
Woolw.  377,  8  Fed.  Cas.  No.  4,191. 

Certificate  of  sentence  and  order  modi- 
fying.— ^A  marshal  is  not  entitled  to  fee 
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for  serving  a  certificate  of  sentence  and 
order  modifying  sentence  for  contempt  of 
court  on  a  person  who  was  in  court  when 
the  sentence  was  pronoimced  and  when  it 
was  modified.  Donahower  v.  U.  S.,  (C.  O. 
A.  8th  Gir.  1898)  85  Fed.  545,  66  U.  S. 
App.  467,  20  G.  C.  A.  339. 

Rule  to  plead. —  The  marshal  is  not  en- 
titled to  fees  for  Irving  a  rule  to  plead. 
Parker  v.  Bigler,  ( 1857 )  1  Fish.  Pat.  Gas. 
285,  18  Fed.  Gas.  No.  10,726. 

Summons  and  complaint. —  When  a 
United  States  marshal  serves  a  summons 
and  complaint  together  he  is  allowed  two 
dollars  for  the  service  of  the  summons, 
and  should  he  allowed  reasonable  com- 
pensation (one  dollar)  for  tiie  service  of 
the  complaint.  If  the  complaint  is  served 
separatdy,  although  not  included  in  this 
section,  two  dollars  should  be  allowed. 
Swancoat  v.  Remsen,  (1896)  76  Fed'.  950. 

Warrants. — ^A  fee  is  allowable  to  a  mar- 
shal as  for  "a  service,"  when  a  writ  or 
warrant  is  executed  by  him;  but  not 
otherwise.  Bw  p.  Paris,  (1847)  3  Woodb. 
&  M.  227,  18  Fed.  Gas.  No.  10,714. 

Where  a  deputy  marshal  with  a  war- 
rant in  his  hands  meets  the  defendant, 
reads  to  him  the  warrant  and  tells  him 
that  he  i«  under  arrest,  but  then  permits 
him  to  depart  from  custodv  upon  his 
a|^eement  to  be  present  at  the  examina- 
tion before  the  commissioner,  it  is  not 
such  service  of  the  j>rocesB  as  will  entitle 
the  marshal  to  fees.  U.  S.  v.  Ebbs,  (1881) 
49  Fed.  149. 

A  marshal  is  entitled  to  his  fees  for  the 
service  of  a  warrant  of  arrest.  Dona- 
hower V.  U.  S.,  (1896)  77  Fed.  153;  U.  S. 
V.  Donahower,  (G.  G.  A.  8th  Gir.  1898) 
85  Fed.  547,  56  U.  S.  App.  461,  29  G.  G.  A. 
342. 

Warrant  of  removal, — ^A  marshal  is  not 
entitled  to  a  fee  of  two  dollars  for  the 
service  of  an  order  of  the  court  transport- 
ing prisoners  from  one  jail  to  another, 
treating  the  order  in  all  respects  as  an 
original  process  under  the  general  pro- 
visions 01  this  section.  Nixon  r.  U.  S., 
(1897)  82  Fed.  23. 

A  marshal  is  entitled  to  fees  for  execut- 
ing a  warrant  of  removal  of  a  prisoner 
from  a  jail  to  the  place  of  trial  where  the 

grisoner  has  been  previously  committed 
y  a  commissioner  in  a  county  jail  in  a 
county  other  than  that  of  the  place  of 
trial.  Puleston  v.  U.  S.,  (1898)  85  Fed. 
670. 

Warrants  to  produce  poor  convicts. — 
The  marshal  is  entitled  to  fees  for  service 
of  mandates  to  brin^  in  poor  convicts  for 
examination,  on  their  application  for  re- 
lease from  imprisonment.    Hitch  v.  U.  S., 

(1895)  66  Fed.  937;   Saunders  v.  U.  S., 

(1896)  73  Fed.  782;  Donahower  t?.  U.  S., 
(1896)  77  Fed.  153. 

Plurality  of  bench  warrants. — ^A  mar- 
sbal  is  entitled  to  fees  for  the  service  of 
bench  warrants,  although  the  district 
attorney  is  at  fault  in  causing  a  plurality 


of  bench  warrants  to  issue  and  be  placed 
with  the  marshal  for  service  on  the  same 
person  at  the  same  time.  In  such  an  in- 
stance the  marshal's  duty  is  to  serve,  and 
he  has  no  right  to  determine  the  propriety 
of  the  service.  Donahower  v.  U.  S., 
(1896)  77  Fed.  153. 

Service  on  prisoner, —  For  service  of 
warrant  of  arrest  on  a  prisoner  then  in 
jail  the  marshal  is  entitlea  to  fees.  Lover- 
ing  V.  U.  S.,  (D.  G.  Mass.  1902)  117  Fed. 
665;  Donahower  v,  U.  S.,  (1896)  77  Fed. 
153.  Oontra,  Hitch  v,  U.  8.,  (1895)  66 
Fed.  937. 

In  the  absence  of  any  showing  of  bad 
faith  the  mere  fact  that  before  the  issu- 
ance of  a  warrant  and  before  arrest,  the 
defendant  attended  before  the  commis- 
sioner as  a  witness,  but  neither  the  com- 
missioner nor  the  deputy  had  at  that  time 
any  process  for  his  arrest  in  their  actual 
possession,  would  not  be  sufficient  to  jus- 
tify the  accounting  officers  of  the  treasury 
in  disallowing  all  fees  earned  in  the  sub- 
sequent arrest,  as  unnecessary  and  exces- 
sive, especially  where  the  account  has 
been  duly  approved  by  a  court  in  accord- 
ance with  the  law.  Puleston  v.  U.  8., 
(1898)  88  Fed.  970. 

TiW)  uyarranis  ^against  same  person, — 
Where  two  warrants  are  issued  against  a 
person  and  he  is  taken  in  custody  by  the 
marshal  on  both  and  both  are  returned 
he  is  entitled  to  his  fee  on  each.  Dill  v. 
U.  8.,  (E.  D.  Pa.  1897)  78  Fed.  614. 

Writs  of  supersedeas. — A  marshal  is  not 
entitled  to  fees  for  serving  a  writ  of  su- 
persedeas taken  before  a  judge,  or  an 
order  to  the  same  effect  from  the  com- 
missicmer,  in  the  stipulation  for  the  dis- 
charge of  a  vessel.  The  Jeanie  Landles, 
(1883)  17  Fed.  91. 

Banlcmptcy. —  Where  a  marshal  served 
"  petition  and  affidavits,*'  and  the  "  order 
to  show  cause,"  together,  in  accordance 
with  a  rule  of  the  court  requiring  the 
petition  and  affidavit  to  be  served  with 
the  order  in  a  bankruptcy  proceeding,  he 
is  entitled  to  a  reasonable  compensation 
for  the  service  of  the  petition  and  affi- 
davits in  addition  to  the  compensation 
fixed  by  this  section  for  the  service  of  the 
order.  The  petition  and  affidavit  do  not 
constitute  a  writ  within  the  meaning  of 
the  section,,  but  the  service  is  contem- 
plated to  be  performed  by  him  and  where 
it  has  been  the  custom  and  practice  of 
the  court  to  allow  a  fee  of  two  dollars  for 
their  service,  such  compensation  will  be 
regarded  reasonable.  In  re  Damon, 
(1900)   104  Fed.  775. 

An  order  to  show  cause  on  a  creditor's 
petition  in  bankruptcy  provided  that  a 
copy  of  the  petition  should  be  served  with 
a  copy  of  the  order.  Held,,  that  the  mar- 
shal was  entitled  to  a  fee  for  the  service 
of  each  even  though  they  were  served  at 
the  same  time.  In  re  Burnell,  (1876)  7 
Biss.  276,  4  Fed.  Gas.  No.  2,171. 
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IV.  Sbbyino  Vekibes 

In  general. —  It  Ib  the  settled  course  of 
decision  in  the  first  circuit,  and  in  ac- 
cordance with  this  section,  that  a  mar* 
shal  is  entitled  to  the  fees  paid  by  him  to 
the  constables  for  their  services  as  well 
as  those  charged  by  him  for  his  own  ser- 
vices, in  distributing  venires.  U.  S.  v. 
Harmon,  (1893)  147  U.  S.  268,  13  S.  Gt. 
327,  37  U.  S.  (L.  ed.)  164,  affirming 
(1890)   43  Fed.  560. 

A  marshal  may  recover  fees  not  to  ex- 
ceed fifty  dollars  at  any  court  for  dis- 
tributing venires  and  paying  constables. 
Saunders  v.  U.  S.,  (1896)   73  Fed.  782. 

A  marshal  is  entitled  to  charge  two  dol- 
lars for  each  venire,  the  aggregate  for 
such  charges  not  to  exceed  fifty  dollars  at 
any  one  term  of  court.  Lovering  v.  U.  S., 
(D.  C.  Mass.  1902)    117  Fed.  666. 

A  charge  by  a  marshal  for  distributing 
venires  to  two  clerics  at  tvn  dollars  each 
is  legal.  U.  S.  v.  Smith,  (1846)  1  Woodb. 
&  M.  184,  27  Fed.  Gas.  Ko.  16,346. 

In  New  Hampshire  he  is  allowed  two 
dollars  for  the  service  of  each  venire  on 
the  town  clerks.  U.  S.  tJ.  Cogswell,  (1838) 
3  Sumn.  204,  25  Fed.  Cafl.  No.  14,825. 

Second  panel  of  jurors. — ^A  marshal  is 
entitled  to  fees  in  summoning  a  second 
panel  of  jurors  where  the  court  issued  a 
second  venire  after  an  adjournment  for  a 
long  interval.  Gampbell  v.  U.  S.,  (C.  G. 
A.  8th  Cir.  1896)  65  Fed.  777,  27  U.  8. 
App.  666,  13  G.  G.  A.  128. 

V.   SUBPCENAS 

In  general. —  The  marshal  is  entitled  to 
fees  for  the  service  of  subpoenas  regularly 
issued  by  the  clerk  of  the  District  Gourt 
upon  the  praecipe  of  the  district  attorney 
if  without  any  connivance  or  procurement 
on  the  part  of  the  marshal.  Donahower 
r.  U.  S.,  (1896)  77  Fed.  153. 

A  marshal  is  entitled  to  fee  for  the 
actual  service  of  subpoena  on  witnesses 
on  the  part  of  the  United  States,  the  same 
having  been  issued  by  proper  authority. 
Thus,  he  is  entitled  to  fees  for  the  service 
of  a  subpoena  issued  by  a  commissioner  for 
a  witness,  and  the  fact  that  the  same  wit- 
ness was  summoned  in  another  case  and 
was  imder  verbal  instructions  from  the 
commissioner  to  remain  as  a  witness, 
does  not  alTect  a  marshal's  right  to  fees 
for  such  services,  as  he  is  under  legal 
obligation  to  perfonn  it.  Puleeton  t;. 
U.  S.,  (1898)   85  Fed.  570. 

A  marshal  i«  entitled  to  fee  for  serving 
a  subpoena  in  a  criminal  case  on  a  witness 
beyond  the  limits  of  his  own  district,  and 
also  for  executing  an  attachment  on  the 
same  witness  for  failing  to  appear.  Mar- 
shal's Fees,  (1859)  9  Op.  Atty.-Gen.  267. 

A  charge  by  a  eheriff  for  serving  sub- 
poenas will  not  be  allowed,  there  being 
nothing  to  show  that  he  was  acting  for 
the  marshal  and  no  provision  as  to  pay- 
ment in  such  a  case.    St.  Matthew's  Sav. 


Bank  r.  Fidelity,  etc.,  Go.,  (C.  C.  S.  C. 
1900)  106  Fed.  161. 

Fees  earned  l^  deputy. — ^A  marshal  is 
entitled  to  the  fee  earned  by  a  special 
deputy  in  the  service  of  subpoenas  al- 
though such  deputy  had  not  taken  the 
oath  of  office,  where  the  state  lawB  confer 
similar  righte  upon  the  sheriff  of  that 
&tate.  Puleston  v.  U.  S.,  (1898)  86  Fed. 
670. 

Right  of  deputy  to  fees. —  Where  a 
deputy  has  been  duly  appointed  and  sworn 
it  has  been  held  that  his  right  to  fees  for 
the  service  of  subpoenas  is  not  taken  away 
by  the  fact  that  no  return  waA  made  by 
the  marshal  to  the  district  judge  of  his 
appointment.  Wintermute  v.  Smith, 
(1868)  1  Bond  210,  30  Fed.  Gas.  No. 
17,897. 

Service  on  deputy^ — ^A  marshal  is  en- 
titled to  fees  for  service  of  subpoenas  upon 
his  deputies  to  act  as  witnesses,  where 
such  subpoenas  are  regularly  issued,  al- 
though needlessly  procured  by  the  district 
attorney.  The  marshal's  duty  is  to  serve 
and  he  has  no  right  to  determine  the  pro- 
priety of  the  service.  Donahower  v.  U.  S., 
(1896)  77  Fed.  163. 

Service  on  prisoners. — A  marshal  is  en- 
titled to  fees  for  service  of  subpoenas  on 
federal  prisoners  awaiting  trial  or  serv- 
ing sentence,  where  a  process  issued  in 
due  form  on  the  praecipe  of  the  district 
attorney  is  placed  in  his  hands.  U.  S.  v. 
Donahower,  (G.  G.  A!  8th  Gir.  1898)  85 
Fed.  547,  56  U.  S.  App.  461,  29  G.  G.  A 
342,   (1896)   77  Fed.  163. 

Subpoenas  to  witnesses  already  sum- 
moned.— ^A  marshal  may  charge  for  the 
service  of  subpoenas  to  witnesses  already 
sunmioned  to  attend  in  another  case  on 
the  same  dav.  Lovorinsr  c.  U.  S.,  (D.  C. 
Ma«e.  1902)^117  Fc^d.  5f)5. 

Where  a  United  States  commissioner 
issues  subpoenas  for  witnesses  in  cases 
pending  before  him,  and  the  same  wit- 
nesses nave  been  subpoenaed  for  the  same 
day  in  a  different  case  pending  before 
him,  the  marshal  is  entitled  to  fees  for 
serving  although  such  act  waa  needless. 
Donahower  v.  U.  8.,  (1896)   77  Fed.  153. 

VI.  Serving  Writ  op  Possession,  Peti- 
tion, E3CECUTI0N,  ETC. 

ICxecutions. — ^A  marshal  is  entitled  to 
a  percentage  on  the  amount  of  money 
which  he  received  on  account  of  a  sale 
under  execution  and  which  he  has  re- 
turned, in  addition  to  the  other  fee  for 
making  the  le.y.  posting  notices,  etc.,  al- 
lowed by  the  law  of  the  state.  Dexter  r. 
Sayward,   (1897)    78  Fed.  276. 

Ex€(mtion  against  person. —  Where  an 
execution  against  the  property  of  the  de- 
fendants was  returned  unsatisfied  and  an 
execution  against  their  persons  was  issued 
and  served  by  the  marshal,  who  held  them 
under  arrest,  the  marshal,  in  New  York, 
is  entitled  to  poundage  upon  the  whole 
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amount  of  the  execution  and  not  on  the 
sum  collected  or  realized  where  a  com- 
promise is  made.  U.  S.  v.  Haas,  (1830) 
5  Fed.  29. 

Extension  of  execution. —  Where  a  mar- 
shal extends  an  execution  on  real  estate 
for  the  ^vemmcnt,  he  is  entitled  to  his 
fees  from  the  latter,  though  the  land  be 
not  3ret  sold  or  redeemed  or  in  any  way 
converted  into  money.  U.  S.  v.  Smith, 
(1846)  1  Woodb.  ft  M.  184,  27  Fed.  Cas. 
Ko.  16,346. 

Insolvent  debtor. —  When  an  insolvent 
debtor  of  the  United  States  is  imprisoned 
on  a  ca*  sa.,  and  the  Secretary  of  the 
Treasury  discharges  him  from  imprison- 
ment "  on  the  payment  of  costs,"  the  mar- 
shal of  the  district  in  which  such  debtor 
is  imprisoned  has  a  right  to  charge  pound- 
age as  a  part  of  his  costs,  providing  the 
state  law  existing  in  such  mstrict  would 
permit  a  sheriff  to  charge  poundage  on  a 
ca.  sa.  as  a  portion  of  his  legal  costs. 
Townsend  r.  U.  S.,  (1882)  24  Fed.  Cas. 
No.  14,119. 

Inventory. — An  inventory  for  the  sale 
of  property  under  execution  is  not  neces- 
sarily prepared  by  the  marshal.  If  any 
of  the  parties  consider  it  advantageous  to 
have  one  it  must  be  provided  at  the  ex- 
pense of  those  who  desire  it.  The  Trial, 
(1830)  Blatchf.  ft  H.  Adm.  94,  24  Fed. 
Cas.  No.  14,170. 

Irregular  execution. —  Where  an  execu- 
tion waa  irregularly  issued  and  was  va- 
cated after  levy,  the  marshal  is  en- 
titled to  fees  as  if  the  execution  had 
not  been  irregularly  issued,  but  in  New 
York  he  is  not  entitled  to  poundage,  aa 
that  claim  rests  on  the  provisions  of  the 
state  law,  and  in  New  York  state  the 
right  to  poundage  depends  upon  the  col- 
lection of  the  execution  and  is  not  created 
by  any  services  rendered  in  executing  the 
process  previously.  The  court,  however, 
may  make  an  allowance  to  the  marshal  for 
his  trouble  and  expenses  in  taking  care  of 
and  preserving  the  property.  Amato  v. 
Jacobus,  (C.  C.  A.  2d  Cir.  1893)  58  Fed. 
865,  20  U.  8.  App.  132,  7  C.  C.  A.  545. 

Right  to  fee  for  service  of  execution. — 
When  an  execution  is  issued  to  a  marshal, 
he  is  bound  to  obey  the  exigency  of  the 
Mrrit,  and  he  at  once  becomes  entitled  to 
his  commissions,  if  the  defendant  has 
property  subject  to  levy  sufficient  to  sat- 
isfy the  execution;  and  he  cannot  be  di- 
vested of  this  right  in  any  way  except  by 
his  own  neglect  of  duty.  Kitchen  v, 
Woodfin,  (1877)  1  Hughes  340,  14  Fed. 
Cas.  No.  7,865. 

Returns  of  nihil  habet. —  Where  the 
state  practice  treats  two  returns  of  nihil 
habet  as  equal  to  service  the  marshal  may 
recover  compensation  for  each  return. 
U.  S.  V.  Dill,  (C.  C.  A.  3d  Cir.  1898)  86 
Fed.  79,  57  U.  S.  App.  261,  29  C.  C.  A. 
586. 


VII.  Bail  Bonds 

Right  to  fee. —  The  marshal  is  entitled 
to  charge  for  the  release  of  a  defendant 
on  bail  before  the  commissioner  where 
such  release  involves  the  taking  of  a  bail 
bond.  Puleston  v.  U.  S.,  (1898)  88  Fed. 
970. 

When  in  a  criminal  case  an  appearance 
bond  is  accepted  by  the  commissioner  and 
the  marshal  is  advised  of  that  fact,  a  war- 
rant in  his  hands  is  superseded  and  an 
arrest  i»  not  authorized.  In  such  a  case 
he  is  entitled  to  no  fee.  U.  S.  v.  Ebbs, 
(W.  D.  N.  C.  1881)    10  Fed.  369. 

VIII.  Deieds 

Deed  of  sale. — ^A  party  to  a  suit  has  an 
option  to  draw  the  deed  of  sale,  and  have 
it  executed  by  the  marshal  at  a  charge  of 
one  dollar  only.  The  John  £.  Mulford, 
(1883)   18  Fed.  455. 

IX.  Copies 

In  generaL — The  marshal  is  compelled 
to  have  his  costs  taxed  and  he  must  ac- 
cordingly draw  out  a  bill  and  attend  on 
taxation.  He  is  entitled  to  charge  for 
this  and  also  for  a  copy  when  the  pro- 
ceedings in  the  cause  have  rendered  it 
necessary  that  he  should  serve  a  copy  on 
either  party.  The  Trial,  (1830)  Blatchf. 
ft  M.  Adm.  94,  24  Fed.  Cas.  No.  14,170. 

The  preparation  for  the  printer  of  the 
draft  and  copy  of  the  notice  of  monition, 
in  the  case  of  a  libel  of  a  vessel,  is  per- 
formed by  the  clerk,  and  not  by  the  mar- 
shal, and  the  marshal  is  not  entitled  to 
fees  therefor;  but  if  he  has  necessarily 
furnished  any  further  written  copies  of 
the  notice  he  may  be  compensated  there- 
for. The  Trial,  (1830)  Blatchf.  ft  H. 
Adm.  94,  24  Fed.  Cas.  No.  14,170. 

Libels  in  admiralty. —  Charges  for 
copies  of  libels  in  admiralty  for  service  on 
newspapers  and  for  posting  notices  at  the 
customary  rates  charged  for  such  services 
by  officers  of  the  state  courts  are  allow- 
able. Lovering  v.  U.  S.,  (D.  C.  Mass. 
1902)  117  Fed.  567. 

X.  ATTAGHMEirr  OR  LiBEL  IN   ReIC 

Libel  in  rem. —  For  the  service  of  a 
libel  in  rem  for  the  seizure  and  condemna- 
tion of  several  articles  imported  by 
different  persons  and  at  different  times, 
the  m&rshal  is  entitled  to  a  single  fee  of 
two  dollars  for  the  service  of  the  warrant 
of  seizure  and  not  to  a  fee  of  two  dollars 
for  services  upon  each  article  named  in 
the  libel.  The  same  rule  applies  to  his 
fee  of  two  dollars  for  the  service  of  a 
monition  and  to  his  fee  for  the  service  of 
a  writ  of  destruction.  Jacobus  r.  U.  S., 
(1898)  87  Fed.  99. 

XI.  Keeping  Boats,  Vessei;s  ob  Otheb 

Property 

In  general. —  The  marshal  is  entitled 
only  to  his  actual  and  necessary  expenses 
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for  ship-keeping  which  must  be  established 
by  Youehers  or  otherwise  to  the  satisfac- 
tion of  the  court.  The  Free  Trader, 
(1857)  Brown  Adm.  72,  9  Fed.  Cas.  No. 
5,091. 

The  marshal  is  not  entitled  to  an  allow- 
ance for  the  custody  of  property,  by  way 
of  conunissionB  on  its  value.  In  re  Bur- 
sell,  (1876)  7  BisB.  275,  4  Fed.  Cas.  Xo. 
2,171. 

A  maxahal  in  New  York,  on  the  arrest  of 
a  veeeel,  is  entitled  to  his  fees  and  dis- 
bursements at  the  time  of  release  of  the 
property,  to  be  paid  by  the  person  who 
receives  it,  as,  by  the  state  law,  the  sher- 
iff is  so  entitled ;  and  where  such  fees  are 
paid  into  the  registry,  it  is  done  to  pro- 
tect the  marshal's  right  to  them,  and  the 
fact  that  the  libelant,  as  his  employer, 
may  be  liable  for  them,  does  not  conflict 
with  this  right  of  payment  on  delivery 
for  charges  in  protecting  the  property. 
The  Georgeanna,   (1887)   31  Fed.  405. 

He  ma^  charge  any  necessary  expense 
incurred  m  the  service  of  a  writ  of  super- 
sedeas taken  before  a  judge  or  an  order 
to  the  same  effect  from  commissioner  in 
the  stipulation  for  the  discharge  of  a  ves- 
sel, as  a  part  of  the  expense  incurred  un- 
der the  process  for  the  arrest  and  custody 
of  the  vessel.  The  Jeanie  Landles,  ( 1883 ) 
17  Fed.  91. 

No  compensation  for  custodv  of  pr(^- 
erty  held  by  the  marshal  under  process 
in  admiralty  can  be  made  to  him  beyond 
two  dollars  and  fifty  cents  per  day.  The 
Circassian,  (1873)  6  Ben.  512,  6  Fed.  Cas. 
No.  2,725. 

A  marshal  is  not  entitled  to  charge  two 
dollars  and  fifty  cents  per  day  and  two 
dollars  and  fifty  cents  per  night  in  em- 
ploying keepers  for  a  vessel  held  in  his 
custody,  nor  is  he  entitled  to  more  than 
two  dollars  and  fifty  cents  a  day  except 
upon  proof  to  the  court  of  the  existence 
of  extraordinary  circumstances  requiring 
extraordinary  expenditure  in  order  to 
maintain  his  custody.  The  Perseverance, 
(1884)  22  Fed.  462;  The  Captain  John, 
(1890)  41  Fed.  147. 

Essentials  to  right  to  cnstody  fees. — 
There  must  be  a  proper  arrest  and  pos- 
session of  a  vessel  in  order  to  entitle  the 
marshal  to  his  custody  fees.  The  Hiber- 
nia,  (1844)    12  Fed.  Cas.  No.  6,465. 

No  fixed  rule  as  to  allowance  for  ex- 
penses.—  There  is  no  fixed  rule  which 
controls  the  question  of  expenses  and  al- 
lowances to  a  marshal  for  taking  care  of 
property  but  in  each  case  the  surrounding 
circumstances  will  be  taken  into  consider- 
ation. In  re  Scott,  (E.  D.  N.  C.  1900) 
99  Fed.  404. 

Expense  for  preserving  or  protecting 
property. —  The  provision  in  this  section 
allowing  the  marshal  not  in  excess  of 
$2.50  per  day  for  the  expense  of  keeping 
boats,  vessels  or  other  property  attached 
or  libeled  in  admiralty,  does  not  prevent 
the  libellant  from  incurring  a  larger  ex- 


pense, if,  in  his  opinion,  it  is  necessary 
for  the  proper  protection  of  a  vessel,  sub- 
ject to  the  contingency  of  paying  for  it 
himself  if  he  be  unsuccessful.  The  Con- 
queror, (1896)  166  U.  S.  110,  17  S.  Ct 
510,  41  U.  S.  (L.  ed.)  937. 

Although  the  statutes  prescribe  a  fee 
not  in  excess  of  $2.50  per  day  for  neces- 
sary expenses  in  keeping  boats,  vessels  or 
other  property  attacned  or  libeled  in  ad- 
miralty yet  where  circumstances  occur 
which  demand  for  the  safety  of  the  prop- 
erty a  larger  expenditure,  the  court,  on 
being  satined,  may  allow  the  same.  The 
Nellie  Peck,  (£.  D.  Mo.  1885)  25  Fed. 
463. 

Where,  in  a  libel  in  rem  against  a  ves- 
sel, the  marshal  incurred  great  expense  to 
E reserve  the  vessel,  he  is  entitled  to  reim- 
ursement  from  the  proceeds  of  the  sale 
and  need  not  wait  until  the  final  decree 
to  receive  such  reimbursements.  It  was 
so  held  in  the  state  of  New  Jersey  where 
a  sheriff  would  be  entitled  to  his  costs  and 
disbursements  out  of  the  proceeds  of  the 
sale  when  his  services  had  been  completed 
by  delivery  of  the  property  to  the  pur- 
chaser. In  re  The  Allegheny,  (1897)  85 
Fed.  463. 

A  charge  by  a  marshal  for  extra  labor 
for  pumping  in  order  to  keep  a  vessel 
afloat,  in  addition  to  the  fee  of  $2.50  for 
a  keeper,  has  been  held  proper.  The  Rob- 
ert R.  Kirkland,  (C.  C.  A.  3d  Cir.  1907) 
153  Fed.-  863,  83  C.  C.  A.  45. 

Vessel  held  under  more  than  one  proc» 
ess. — Where  a  marshal  holds  a  vessel  bv 
virtue  of  two  warrants  of  arrest,  in  dif- 
ferent suits,  the  custody  fees  are  to  be 
charged  equally  upon  the  two  suits.  The 
John  Walls,  Jr.,  (1849)  1  Sprague  178, 
13  Fed.  Cas.  No.  7,432. 

Where  the  marshal  holds  property  un- 
der several  processes  in  admiralty,  the 
proper  rule  as  to  the  per  diem  custody  fee 
18  to  divide  it  ec|ually  for  each  day  among 
the  cases  wherem  the  vessel  was  held  by 
process  in  force  on  that  day,  saving  to 
himself  in  case  any  party  fails  to  pay  his 
proper  portion,  a  remedy  therefor  against 
the  other  parties.  The  Circassian,  (1873) 
6  Ben.  512,  5  Fed.  Cas.  No.  2,725. 

Cartage  and  storage. —  In  some  cases, 
considering  the  character  of  the  property 
and  its  position  when  seized  by  a  marshal, 
expenses  incurred  for  cartage  to,  and  stor- 
age in,  a  proper  place  are  justified  and 
may  be  allowed.  U.  S.  v.  Three  Hun- 
dred Barrels  of  Alcohol,  (E.  D.  N.  Y. 
1866)   1  Ben.  72,  28  Fed.  Cas.  No.  16,509. 

Insurance. — ^Where  a  vessel  seized  un- 
der a  warrant  for  the  District  Court  con- 
tinued in  the  custody  of  the  marshal  until 
the  ease  was  disposed  of  in  the  Circuit 
Court,  the  marshal  had  no  right  to  effect 
insurance  on  the  vessel  while  so  remaining 
in  his  custody  at  the  expense  of  either 
partv  without  their  consent.  Burke  r. 
The  Brie  M.  P.  Rich,  (1860)  1  Cliff.  509, 
4  Fed.  Cas.  No.  2,162. 
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Where  there  is  nothing  to  lead  a  mar- 
sfaal  to  believe  that  property  will  re- 
main in  hia  custody  for  any  considerable 
period  of  time,  an  item  for  insurance, 
paid  by  a  monthly  instead  of  a  yearly 
policy,  may  be  allowed,  although  the  rate 
18  thereby  greatly  increased.  U.  S.  f>. 
Three  Hundred  Barrels  of  Alcohol,  (1866) 
1  Ben.  72,  28  Fed.  Ca«.  No.  16,500. 

Repairs. —  The  marshal  has  no  author- 
ity to  direct  repairs  to  a  vessel,  beyond 
what  are  necessary  to  preserve  her  while 
in  his  custody;  but,  it  repairs  are  fur- 
nished upon  the  order  of  the  master,  the 
fact  that,  without  the  knowledge  of  the 
libelant,  he  was  holding  the  vessel  as  cus- 
todian for  the  marshal  will  not  prevent  a 
lien  attaching.  The  Sultana,  (1858) 
Brown  Adm.  35,  23  Fed.  Gas.  No.  13,603. 

Wharfage. —  The  charge  of  two  dollars 
and  fifty  cents  per  day  allowed  to  the 
marshal  by  statute  for  "  expense  and  keep- 
ing vessels,"  does  not  include  wharfage, 
aid  a  bill  for  wharfaf^  paid  by  the  mar- 
ital for  the  vessel  while  she  is  in  his  cus- 
tody can  be  properly  taxed  as  a  disburse- 
ment. The  8.  F.  Merwin,  (1879)  10  Ben. 
403,  9  Fed.  Gas.  No.  4,893. 

Where  a  vessel  is  on  a  dock  from  which 
she  could  not  be  removed  without  sink- 
ing, a  reasonable  bill  for  such  docka^ 
may  be  paid  by  the  marshal,  and  is 
charffeable  upon  the  property  saved 
thereby.  The  Novelty,  (1877)  9  Ben.  196, 
18  Fed.  Gas.  No.  10,368. 

Fee  for  keeper. —  In  a  case  of  a  seizure 
of  a  vessel,  a  reasonable  allowance  will 
be  made  to  the  marshal  as  a  custody  fee, 
and  where  it  is  necessary  for  the  raiety 
of  the  property  to  employ  a  keeper,  the 
expense  thereof  may  be  charged  by  the 
marshal  as  a  disbursement  and  he  is  en* 
titled  to  recover  therefor.  The  Trial, 
(1830)  Blatchf.  &  H.  Adm.  94,  24  Fed. 
Gas.  No.  14,170. 

Where  a  marshal  employs  a  keeper  to 
take  care  of  property  attached  he  is  en- 
titled to  recover  the  amount  necessarily 
paid  to  the  keeper  not  exceeding  two  dol- 
lars and  fifty  cents  per  day,  but  is  not 
allowed  to  make  any  profit  on  this  em- 
ployment. Such  expenses  are  not  "  fees 
and  emoluments"  within  the  meaning  of 
section  6  of  the  Act  of  May  28,  1896,  ch. 
252  {infra,  p.  718).  The  Vandercook, 
(1897>  77  Fed.  865. 

Tlie  taxing  of  a  sum  not  exceeding  $2.50 
per  day  for  a  keeper  of  property  is  justi- 
fied upon  satisfactory  proof  that  a  pru- 
dent precaution  in  regard  to  all  concerned 
In  the  property  justified  the  marshal  in 
placing  a  Keeper  over  it;  that  the  keeper 
actually  contifiued  in  charge  of  it  for  the 
time  specified;  and  that  the  sum  charged 
thereof  is  reasonable  for  the  seiVice  and 
has  been  actually  paid  by  the  marshal. 
U.  S.  V.  Three  Hundred  Barrels  of  Al- 
cohol, (1866)  1  Ben.  72,  28  Fed.  Cas.  No. 
16,509.  See  also  In  re  Gomstock,  (1874) 
6  Fed.  Cas.  No.  3,075;  In  re  Lowenatein, 
(1868)  15  Fed.  Cas.  No.  8,574. 


Where  a  marshal  takes  possession  of  a 
stock  of  goods,  he  may  hire  a  competent 
man  to  protect  the  property  against  loss 
by  fire  or  robbery  and  an  allowance  of 
one  dollar  a  day  for  such  service  has  been 
held  reasonable.  In  re  Scott,  (E.  D.  N.  G. 
1900)  99  Fed.  404. 

A  marshal  is  entitled  to.  charge  what  he 
actually  paid  in  employing  a  keeper  to 
see  that  goods,  which  he  had  attached  in 
a  war^ouse,  were  not  removed  there- 
from. Jorgensen  r.  Three  Thousand  One 
Hundred  and  Seventy  Three  Gases  Gement, 
(E.  D.  N.  Y.  1889)  40  Fed.  606. 

Where  a  marshal,  who  has  attached  a 
vessel  on  the  filing  of  a  libel,  places  a 
keeper  in  charge,  he  may  be  allowed  dis- 
bursements for  the  keeper's  fees  notwith- 
standing that  at  the  time  of  issuing  the 
process  the  libelant's  proctor  gave  notice 
to  the  marshal  not  to  place  a  keeper  in 
charge.  If  a  libelant  desires  to  be  relieved 
of  the  expense  of  a  keeper  it  .is  said  that 
he  should,  instead  of  relying  on  a  notice 
to  the  msT^al,  apply  to  the  court  for  an 
order  for  his  witharawal.  The  Independ- 
ent, (1878)  9  Ben.  489,  IS  Fed.  Gas.  No. 
7,016. 

Duty  of  marshal  to  employ  keeper. — 
Where,  in  pursuance  of  an  agreement  be- 
tween the  proctors  for  the  claimant  and 
the  libelant,  a  person  was  designated  by 
the  claimants  to  be  watchman  on  board 
a  vessel  but  no  direction  was  given  the 
marshal  bv  the  libelant  or  any  other  per- 
son to  release  the  vessel  from  his  cus- 
tody, and  no  order  of  the  court  to  that  ef- 
fect was  ever  made  or  applied  for,  it  was 
held  that  the  marshal  had  not  only  the 
ri^ht,  but  that  it  was  his  duly,  to  main- 
tain the  vessel  in  the  keeping  of  his  own 
keepers  and  that  he  was  entitled  to  tax  in 
his  costs  the  sum  actually  paid  for  such 
services,  not  exceeding  the  amount  al- 
lowed by  law.  The  San  Jacinto,  (E.  D. 
N.  Y.  1887)  30  Fed.  266. 

A  marshal  who  has  taken  possession  of 
a  vessel  on  a  process  from  a  court  of  ad- 
mirality  is  responsible  for  her  saf^eep- 
ing  to  all  parties  in  interest;  and  if  he 
dispenses  with  a  caretaker  at  the  request 
of  one  party,  it  is  within -his  discretion 
to  again  take  possession  and  incur  the 
expense  of  a  keeper,  as  authorised  by  this 
section.  The  Robert  R.  Kirkland,  (C.  G. 
A.  3d  Gir.  1907)  153  Fed.  863,  83  G.  G.  A. 
45. 

An  allowance  of  $2.50  a  day  and  actual 
expenses  incurred  has  been  held  reason- 
able for  the  services  of  a  deputy  marshal 
in  taking  care  of  property  away  from 
home.  But  a  charge  for  board  and  lodging 
in  addition  thereto  has  been  rejected. 
In  re  Scott,  (E.  D.  N.  G.  1900),  99  Fed. 
404. 

XII.  Settlement  of  Claim  in  Admiralty 

Right  to  fee  in  general — A  marshal  is 
entitled  to  the  commission  provided  in 
this  section,  to  be  calculatea  upon  the 
value   -of    thft    vessel    proceeded    against. 
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where  the  proceeding  by  the  government 
to  obtain  forfeiture  was  settled.  The  Cap- 
tain John,   (1890)   41  Fed.  147. 

When  a  vessel  is  taken  by  the  secre- 
tary of  the  navy  the  marshal  is  not  en- 
titled to  his  fees  as  in  the  case  of  a  sale, 
or  as  when  the  case  is  settled  without  a 
sale.  The  Victory,  (1803)  2  Sprague  226, 
28  Fed.  Cas.  No.  16,938. 

Where  the  claim  is  settled  by  the  party 
without  a  sale  of  the  property  he  is  en- 
titled to  a  commission  of  one  per  cent, 
on  the  first  five  hundred  dollars  and  one- 
half  per  cent,  on  the  excess;  but  when  a 
case  was  never  settled  but  contested  to  a 
final  decree,  and  where  the  vessel  was 
never  sold  by  him,  he  is  not  entitled  to  a 
commission.  The  Vernon,  (1888)  36  Fed. 
113. 

This  Act  should  not  be  construed  to 
give  the  marshal  a  right  to  exact  said 
commission  in  a  case  where  the  claim  of 
the  libelant,  has  been  settled  before  any 
claimant  of  the  property  liable  appears  in 
court.  Bone  v.  The  Norma,  (1856)  Newb. 
Adm.  633,  3  Fed.  Cas.  No.  1,626. 

Where  a  vessel  is  seized  by  a  marshal 
under  a  monition  and  released  upon  a 
stipulation  for  her  appraised  value,  the 
marshal  is  not  entitled  to  a  commission 
upon  such  appraised  value.  He  is  entitled 
to  nothing  until  the  claim  is  settled  or 
a  decree  entered.  The  Acadia,  (1879)  10 
Ben.  482,  1  Fed.  Cas.  No.  23. 

Where  the  amount  of  a  final  decree  is 
paid  before  execution,  the  debt  or  claim  is 
^'settled."  The  City  of  Washington, 
(1876)  13  Blatchf.  410,  5  Fed.  Cas.  No. 
2,772. 

The  marshal  is  entitled  to  such  com- 
mission if  process  is  issued  and  a  bond 
to  the  marshal  is  given  under  R.  S.  sec. 
941,  although  the  service  of  the  process 
is  waived  and  the  vessel  is  not  actually 
seized  under  the  process.  The  City  of 
Washington,  (1876)  13  Blatchf.  (U.  S.) 
410,  5  Fed.  Oas.  No.  2,772. 

Where  a  libel  in  rem  for  salvage  serv- 
ices was  filed  but  no  monition  was  served, 
and  the  claimant  appeared,  filed  a  bond 
with  a  libelant,  and  consented  to  a  decree 
for  a  certain  amount,  which  was  paid  by 
the  libelant  in  settlement  of  the  case  the 
marshal  is  not  entitled  to  a  commission  on 
that  amount  as  he  has  incurred  no  re- 
sponsibility. The  Isabel,  (1897)  79  Fed. 
103. 

'  Upon  a  libel  filed  to  recover  possession 
of  a  schooner  from  a  part  owner  who  re- 
fused to  give  up  possession,  the  marshal 
arrested  and  took  possession  of  the  vessel 
under  process;  thereafter  the  suit  was 
settled  and  the  possession  of  the  property 
was  delivered  by  the  marshal  subject  to 
the  payment  of  his  fees;  and  it  was  held 
that  the  marshal  was  entitled  to  his  com- 
mission on  the  value  of  the  vessel  besides 
what  he  paid  to  the  keeper.  The  Mary  H. 
Brockway,   (1892)   49  Fed.  161. 

Wliere  a  vessel  is  seized  under  process, 


but  discharged  on  a  stipulation  for  value 
having  been  given;  and  thereafter  a  final 
decree  is  rendered  against  her,  the  amount 
of  which  is  j^aid  into  court  without  an 
execution  havmg  been  issued  or  a  sale  of 
the  property  having  been  had,  a  marshal 
is  entitled  to  his  commissions  as  on  settle- 
ment of  the  case.  The  Russia,  (1871)  5 
Ben.  84,  21.  Fed.  Cas.  No.  12,170. 

Basia  of  right  to  fee. — ^As  to  the  right 
to  the  commission  in  admiralty  cases 
where  there  is  no  sale  it  has  been  said: 
*'  This  compensation  in  questitm  is  not 
based  oa  any  service  whatsoever.  The 
commission  on  moneys  paid  between  the 
parties  without  a  sale  of  the  property  is 
given  to  the  marshal  by  way  of  compensa- 
tion for  the  loss  of  the  opportunity  to 
earn  the  fees  by  sale  and  b^  custody  of 
the  money.  The  cause  being  in  the  hands 
of  the  court,  and  the  court  having  ren- 
dered a  decree,  the  regular  mode  of  en- 
forcing the  decree  is  by  execution.  The 
enforcement  of  the  execution  was  as  well 
the  right,  as  the  duty,  of  the  marshaL 
The  parties,  however,  prefer  to  settle  the 
matter  without  further  intervention  of  the 
court.  If  they  take  this  course,  they  can- 
not deprive  the  marshal  of  all  that  he 
might  have  earned.  They  pay  him  a  re- 
duced commission."  Smith  v.  Morgan 
City,  (D.  C.  S.  C.  1889)  39  Fed.  572. 
Compare  The  City  of  Washington,  (1876) 
13  Blatchf.  410,  5  Fed.  Cas.  No.  2,772, 
wherein  it  was  said:  "The  provisi<»i  of 
the  statute  which  gives  to  the  marshal  a 
commission  is  applicable  to  all  cases  where 
the  debt  is  settled  by  the  parties  without 
a  sale.  There  are  no  other  terms  of  lim- 
itation. Nevertheless,  I  cannot  think  it 
was  intended  to  apply  where  no  service  is 
performed,  or  responsibility  assumed,  by 
the  marahal.  If,  therefore,  this  were  a 
case  where  process  against  the  vessel  had 
never  been  issued,  and  a  stipulation  for 
value  had  been  given  under  the  Rules,  I 
should  have  little  hesitation  in  determin- 
ing that  the  marshal  would  not  be  en- 
titled to  his  commission,  upon  the  ground 
that,  in  such  a  case,  the  marahal  would 
perform  no  service  and  incur  no  responsi- 
bility, to  afford  foundation  for  a  claim 
to  compensation." 

Fee  based  on  amount  daim  is  settled 
for. —  Where  the  amount  due  a  libelant  is 
not  fixed  by  decree,  but  agreed  on  by 
compromise,  the  commission  of  the  mar- 
shal is  fixed  by  the  amount  for  which  the 
claim  is  thua  cettled  and  not  by  the 
amount  set  forth  in  the  libel  as  the  libel- 
ant's claim.  Robinson  v.  Fifteen  Thou- 
sand Five  Hundred  and  Sixteen  Bags 
Sugar,   (E.  D.  N.  Y.  1888)    36  Fed.  603. 

Where  a  seizure  was  tnade  by  a  mar- 
shal under  admiralty  process,  the  prop- 
erty released  on  stipulation  and  the  case 
compromised  without  a  sale,  he  is  en- 
titled to  his  commissions  based  upon  the 
amount  paid  in  the  settlement.  The  Clin- 
tonia,    (1882)    11   Fed.  740. 
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Where  a  vetisel  ia  libeled  and  the  claim 
is  settled  without  a  decree  for  less  than 
the  amount  sued  for,  and  the  money  re- 
ceived in  settlement  is  not  paid  by  a  party 
to  the  record,  and  there  is  no  appraise* 
ment  of  the  vessel,  the  marshars  com* 
peneation  should  be  a  percentage  at  the 
rate  specified,  based  upon  the  amount  paid 
in  settlement;  and  this  right  to  compen- 
sation is  in  no  way  affect^  by  the  filing 
of  a  claim  or  the  appearance  of  a  party 
to  contest  the  libelant's  demand.  The 
Scottish  Dale,  (1895)  65  Fed.  810. 

XIII.  Saij:  in  Admibaltt 

In  seneraL — Where  in  proceedings  in 
rem  by  the  United  States  the  goods 
seized  did  not  sell  for  enough  to  meet  the 
costs  of  the  proceedings,  the  marshal  is 
entitled  to  the  balance  from  the  govern- 
ment, as  his  fees  are  not  contingent  fees. 
U.  S.  V.  Ralston,  (1883)  17  Fed.  89&. 

Where  a  marshal  has  been  paid  his  fees 
and  commission  for  the  sale  of  a  vessel 
estimated  on  the  entire  amount  realized, 
and  the  balance  of  the  proceeds  of  such 
sale  is  ordered  paid  over  by  the  court,  he 
is  not  entitled  to  a  commission  on  the 
amount  paid  over.  ThB  Colorado,  (1884) 
21  Fed.  592. 

Marshals  are  not  entitled  to  a  commis- 
sion upon  the  tax  required  to  be  paid  by 
the  purchasers  of  forfeited  property  sold 
in  pursuance  of  H.  S.  sec.  3334.  Dist. 
Attys.  Fees,  (1876)  15  Op.  Atty.-Gkn. 
667. 

Emplosrment  of  anctioneer. —  This  sec- 
tion does  not  authorize  the  marshal  in  the 
sale  of  property  under  process  or  decree 
in  admiralty,  to  employ  an  auctioneer  at 
the  expense  of  the  parfy  or  as  an  incum- 
brance upon  the  sale,  or  as  a  charge 
against  tne  purchaser.  Unless  such  auc- 
tioneer be  employed  upon  a  specific  agree- 
ment of  the  parties  to  the  controversy  he 
is  a  mere  agent  of  the  marshal  and  can- 
not make  any  claim  for  compensation 
which  the  marshal  himself  could  not  law- 
fully makeu  The  John  E.  Mulford,  (1883) 
18  Fed.  455;  U.  S.  v.  Fitzsimmons,  (1892) 
50  Fed.  381. 

XIV.  DlSBTTBfinrO   MOWEY 

Disbursing  money. —  The  provision  that 
the  nuirshal  shall  be  allowed  '*for  dis- 
bursing money  to  jurors  and  witnesses 
and  for  other  expenses,  two  per  centum," 
is  not  to  be  limited  to  the  expenses  of  the 
oourt.  In  re  Burnell,  (1876)  7  Biss.  275, 
4  Fed.  Oas.  No.  2,171. 

A  marshal  in  charge  of  a  territorial 
penitentiary  holds  two  distinct  offices  and, 
receiving  a  salary  as  keeper  or  warden  of 
the  penitentiary,  he  is  not  entitled  to  any 
fommissions  for  disbursements  for  the  sup- 
port of  the  penitentiary.  U.  S.  v.  Baird, 
(1893)  150  IT.  S.  64,  14  S.  Ct.  l7,  37  U.  S. 
(L.  ed.)  995. 

A  marshal  is  not  entitled  to  commis- 
sions on  money  paid  to  his  deputieb  for 
4  F.  S.  A.— 23. 


taking  the  census,  it  being  part  of  his 
officiiu  duty,  and  not  a  separate  and  inde- 
pendent service  performed  for  the  United 
States.  U.  S.  v.  Smith,  (1846)  1  Woodb. 
k  M.  184,  27  Fed.  Gas.  No.  16,346. 

XV.  Expenses  in  Endbavobino  to 
Abrest 

When  allowed. —  Where  the  marshal  or 
his  deputy  is  engaged  in  endeavoring 
to  make  an  arrest,  or  actually  makes  a 
trip  with  a  warrant  to  arrest  an  offender, 
but  does  not  arrest,  because  the  defendant 
has  fled,  he  may  be  allowed,  for  so  "  en- 
deavoring," his  actual  expenses,  not  to 
exceed  $2  per  day  each  day  actiuilly  en- 

gaged.  U.  S.  i;.  Tisdale,  (C.  C.  A.  5th 
ir.  1902)  114  Fed.  883,  52  C.  O.  A.  503. 
See  also  In  re  Scott,  (E.  D.  N.  C.  1900) 
99  Fed.  404. 

A  marshal  is  only  entitled  to  a  fee  of 
two  dollars  in  endeavoring  to  make  an 
arrest.  But  it  has  been  said  that  he  might 
possibly  be  allowed  for  services  and  travel 
m  such  a  case.  Dill  v.  U.  S.,  (E.  D.  Pa. 
1897)   78  Fed.  614. 

A  marshal  may  charge  two  dollars  per 
day  in  endeavoring  to  make  an  arrest, 
where  the  services  were  actually  rendered 
and  the  disbursements  actually  made  in 
lawful  money.  U.  S.  v.  Harmon,  (1893) 
147  U.  8.  268,  13  S.  Ct.  327,  37  U.  S.  (L. 
ed.)   164. 

The  marshal  should  be  allowed  expenses 
actually  and  necessarily  incurred  m  en- 
deavoring to  arrest  although  the  warrant 
was  issued  and  served  in  the  town  where 
the  court  was  held.  Saunders  v.  U.  S., 
(1896)   73  Fed.  782. 

A  marshal  is  entitled  to  reimbursement 
for  necessary  horse  hire  not  exceeding  two 
dollars  per  day  while  endeavoring  to  ar- 
rest a  man  as  part  of  his  actual  expenses 
in  addition  to  compensation  for  service 
and  travel.  Puleston  v.  U.  S.,  (1898)  85 
Fed.  570. 

A  marshal  is  entitled  to  charge  as  part 
of  the  expense  of  serving  a  writ  in  a  crim- 
inal case,  a  per  diem  paid  to  his  deputy 
and  not  to  exceed  two  dollars  per  day. 
U.  8.  V.  Harker,  (1874)  3  Sawy.  237,  26 
Fed.  Cas.  No.  15,307. 

The  marshal  may  recover  actual  ex- 
penses incurred  by  a  deputy  marshal  in 
actual  pursuit  of  a  mrisoner  although  with- 
out a  warrant.  Donahower  c.  U.  S., 
(1896)  77  Fed.  153. 

Where  a  marshal  by  traveling  around 
outside  of  his  district,  tmder  the  direction 
of  the  district  attorney,  secured  informa- 
tion which  led  to  the  arrest  of  the  ac- 
cused, he  is  entitled  to  the  expenses  actu- 
ally incurred  irrespective  of  the  question 
as  to  who  may  have  finally  made  the  ar- 
rest, and  is  not  limited  by  the  statutory 
fee  of  two  dollars  per  day.  Kinney  v. 
U.  S.,  (1893)  54- Fed.  313. 

The  marshal  may  recover  money  actu- 
ally expended  in  sending  a  deputy  mar- 
shal   to   accompany   troops,   pursuant   to 


690 


4  FED.  STAT.  ANN.  (2d  Ed.) 


instractions  of  the  attorney-general.  Don- 
ahower  tJ.  U.  S.,   (1896)   77  Fed.  163. 

Charges  for  aid  or  aasiatance  should  be 
allowed  where  the  nature  of  the  case  ren- 
ders it  proper  and  the  amount  of  the 
claim  is  shown  to  be  reasonable.  Ea  p. 
Paris,  (1847)  3  Woodb.  &  M.  227,  18  Fed. 
Cas.  No.  10,714. 

Wlien  refused. — A  marshal  is  not  en- 
titled to  recover  his  actual  expenses  in 
endeavoring  to  arrest,  unless  he  furnishes 
the  controUer  specific  items  or  vouchers 
for  items  which  make  up  his  account  for 
expenses  of  this  kind.  Nixon  v.  U.  S., 
(1897)  82  Fed.  23. 

He  is  not  entitled  to  expenses  in  en- 
deavoring to  make  an  arrest,  where  he 
had  no  warrant  and  could  not  have  made 
the  arrest  if  he  had  found  the  accused. 
Kinney  v,  U.  S.,  (1893)  54  Fed.  313. 

A  marshal  is  not  entitled  to  expenses 
"  in  endeavoring  to  arrest,"  under  a  bench 
warrant  issued  for  a  person  already  in 
the  custody  of  the  United  States.  Hitch 
V.  U.  S.,   (1896)   66  Fed.  937. 

The  acceptance  of  an  appearance  bond 
bv  a  commissioner  before  an  arrest  under 
the  warrant  is  made,  supersedes  the  war- 
rant and  a  marshal  is  not  entitled  to 
fees  for  making  an  arrest  thereafter  upon 
the  verbal  order  of  the  commissioner. 
U.  S.  r.  Ebbs,  (1881)  49  Fed.  149. 

A  marshal  is  not  entitled  to  charge  ac- 
tual expenses  paid  by  a  deputy  marshal 
for  meals  at  the  place  of  his  abode  while 
in  pursuit  of  a  prisoner  with  a  warrant 
of  arrest.  Donahower  v,  U.  S.,  (C.  C.  A 
8th  Cir.  1898)  85  Fed.  545,  56  U.  S.  App. 
467,  29  C.  C.  A.  ^39. 

Where  a  deputy  marshal  might  have 
made  an  arrest  under  a  warrant,  having 
remained  some  time  with  the  defendant 
but  not  having  a  warrant  with  him,  he  is 
not  thereafter  entitled  to  fees  for  the  time 
spent  in  making  the  arrest.  U.  S.  v.  Ebbs, 
(1881)  49  Fed.  149. 

XVI.  Wabbaitts  of  CoMirmcENT 

In  general. —  The  delivery  of  a  warrant 
of  commitment  is  in  no  sense  a  service  of 
a  process  warrant,  attachment,  or  other 
writ,  within  the  meaning  of  the  first 
clause  of  this  section,  and  a  marshal  is 
not  entitled  to  a  fee  of  two  dollars  there- 
for, but  under  the  clause  of  this  section 
specifically  providing  a  fee  for  such  serv- 
ice he  is  entitled  to  fifty  cents  for  every 
commitment  of  a  prisoner.  U.  S.  t?.  Tan- 
ner, (1893)  147  U.  S.  661,  13  S.  Ct.  436, 
37  U.  S.  (L.  ed.)  321;  U.  S.  t\  McMahon, 
(1896)  164  U.  S.  81,  17  S.  Ct.  28,  41 
U.  S.  (L.  ed.)  357 i  Campbell  r.  U.  S., 
(C.  C.  A.  8th  Cir.  1895)  65  Fed.  777,  27 
U.  S.  App.  666,  13  C.  C.  A.  128;  U.  S.  r. 
McMahon,  (C.  C.  A.  2d  Cir.  1895)  65 
Fed.  976,  26  U.  S.  App.  687,  13  C.  C.  A. 
257;  Donahower  v.  U.  S.,  (1898)  77  Fed. 
153;  Puleston  v.  U.  S.,  (1898)  85  Fed. 
670;  Turner  r.  U.  S.,   (1884)    19  Ct.  CI. 


629:  vSaunders  v.  U.  S.,  (1896)  73  Fed. 
782  overruled, 

A  fee  is  allowed  for  a  commitmenti 
when  made  under  an  order  of  the  courts 
or  in  execution  of  a  mittimus,  but  not  in 
other  cases.  Ew  p.  Paris,  (1847)  3 
Woodb.  k  M.  227,  18  Fed.  Cas.  No.  10,714. 

In  states  where  no  commitment  is  uaed, 
but  the  prisoner  is  committed  and  held 
under  a  certified  copy  of  the  sentence,  the 
marshal  is  not  entitled  to  fees  for  commit- 
ment U.  S.  V.  Tanner,  (1893)  147  U.  S. 
661,  13  S.  Ct.  436,  37  U.  S.  (L.  ed.)  321; 
U.  S.  V.'  McMahon,  (1896)  164  U.  S.  81,  17 
S.  Ct.  28,  41  U.  S.  (L.  ed.)  357;  U.  S.  f. 
McMahon,  (C.  C.  A.  2d  Cir.  1895)  65  Fed. 
976,  26  U.  8.  App.  687,  13  C.  C.  A.  257. 

Where  defendant  under  axrest.— 
Charges  for  commitment  have  been  al- 
lowed where  defendant  was  already  under 
arrest  on  another  warrant.  Lovering  0. 
U.  fi.,  (D.  C.  Mass.  1902)  117  Fed.  565. 

XVII.  DiSCHABGE  OF  PBISONKB 

In  general. — ^A  fee  is  proper  for  a  dis- 
charge when  a  prisoner  is  released  en- 
tirely from  custody;  but  not  when  brought 
into  court  for  trial  or  testifying.  Ex  p. 
Paris,  (1847)  3  Woodb.  &  M.  227,  18  Fed. 
Cas.  No.  10,714. 

A  marshal  is  entitled  to  fees  for  dis- 
charging poor  convicts,  when,  after  the 
hearing,  the  commissioner  orders  him  to 
do  so.  Hitch  V,  U.  S.,  ( 1895 )  66  Fed.  937. 
Contra,  Saunders  v.  U.  S.,  (1896)  73  Fed. 
782. 

Charges  may  be  made  for  discharge 
where  defendants  were  committed  for  pay- 
ment of  a  fine  and  the  fine  was  paid  on 
the  same  day.  Lovering  t?.  U.  S.,  (D.  C. 
Mass.  1902)  117  Fed.  565. 

Discharge  of  witness. — ^A  charge  made 
for  the  discharge  of  witnesses  should  not 
be  disallowed  on  the  ground  that  there 
was  no  discharge  where  they  were  turned 
over  to  another  marshal,  as  a  marshal 
who  has  a  person  in  his  custody  upon  law- 
ful process  must  either  commit  or  dis- 
charge him,  and  the  fee  in  either  case  is 
the  same.  Lovering  v.  U.  6.,  (D.  S.  Mass. 
1902),  117  Fed.  565. 

XVIII.  Attendance  on  Coubt 

In  general. — ^A  marshal  is  entitled  to 
compensation  for  attendance  on  court 
while  in  session;  and  when  the  court  is 
open  by  its  order  for  the  transaction  of 
business,  it  is  in  session  within  the  mean- 
ing of  this  section.  If  the  court  by  its 
own  order  is  closed  for  all  purposes  of 
business  for  an  entire  day,  or  for  any 
given  number  of  days,  it  is  not  in  session 
on  that  day  or  during  those  days,  al- 
tliough  the  current  term  has  not  expired. 
McMullen  v.  U.  S.,  (1892)  146  U.  S.  360, 
13  S.  Ct.  127,  36  U.  S.  (L.  ed.)   1007. 

The  Appropriation  Act  of  Aug.  4,  1886 
(24   Stat.   L.   253),  which  provides  that 
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Ro  part  of  any  money  appropriuted  by  that 
Acty  should  be  used  in  the  payment  of  per 
diem  compensation  except  for  days  when 
business  waB  actually  transacted  in  court, 
is  not  a  prohibition  of  a  per  diem  but  ex- 
tends merely  to  that  appropriation,  and 
the  legal  right  of  a  marshal  to  his  per 
diems  remains  the  same  as  though  the  Act 
had  not  been  passed;  and  he  is  entitled 
to  his  per  diem  when  he  attends,  because 
he  is  required  to  attend  court  even  though 
no  judge  is  present  and  no  business  is 
transacted;  the  mere  fact  that  there  is  no 
written  order  directing  the  opening  or  ad- 
journing of  the  court  is  immaterial. 
U.  S.  V.  Aldrich,  (C.  C.  A.  1st  Cir.  1893) 
68  Fed.  688,  6  U.  S.  App.  496,  7  C.  C.  A. 
431,  (U.  S.  V.  Pitman,  (1893)  147  U.  S. 
669,  13  S.  Ct.  426,  37  U.  S.  (L.  ed.)  324, 
followed);  U.  8.  r.  Nix,  (1903)  189 
U.  S.  199,  23  S.  Ct.  496,  47  U.  S.  ( L.  ed. ) 
775. 

Where  the  court  is  open  for  business, 
by  order  of  the  judge,  it  is  the  duty  of 
the  marshal  to  attend,  and* he  is  entitled 
to  his  per  diem^  whether  the  judge  is 
present  or  not.  U.  S.  v,  Finnel,  (1902) 
185  U.  S.  236,  22  S.  Ct.  633,  46  U.  S. 
(L.  ed.)  890. 

The  restriction  of  per  diem  to  days 
when  the  court  is  actually  in  session  was 
probably  intended  to  be  construed  and  ex- 
plained in  connection  with  R.  S.  sec.  821, 
which  provides  that  no  per  diem  or  other 
allowance  shall  be  made  for  attendance  at 
rule  days.  U.  8.  v.  Pitman,  (1893)  147 
U.  S.  669,  13  8.  Ct.  425,  37  U.  8.  (L.  ed.) 
324. 

The  fees  of  a  marshal  for  bringing  in 
and  returning  and  committing  prisoners 
or  witnesses  in  pending  cases  are  em- 
braced in  the  per  diem  allowance  for  at- 
tendance at  court.  Marshals'  Fees, 
(1856)  7  Op.  Atty.-Gen.  668. 

Where  a  marshal  performs  the  work  of 
a  bailiff  he  is  not  entitled  to  charge  at- 
tendance fees  therefor  when  the  court  is 
not  in  session.  McLean  v,  U.  8.,  (1888) 
23  Ct.  CI.  404. 

Where  a  magistrate  hears  a  case  and 
decides  that  the  defendant  shall  give  bail 
for  his  appearance  in  court  to  answer  an 
indictment  and  the  defendant  fails  to  give 
sufficient  bail,  he  may  be  committed  to 
prison.  In  such  a  case  if  either  the  mar- 
shal or  his  deputy  should  be  present  and 
the  defendant  is  committed  to  the  custody 
of  «uch  officer,  it  has  been  held  that  the 
marshal  would  be  entitled  to  charge  for 
his  own  attendance  and  the  service  of  a 
guard,  if  cruch  a  service  is  rendered  and 
is  necessary,  and  he  is  the  judge  of  the 
necessity.  U.  S.  t\  Ebbs,  (W.  D.  N.  C. 
1881)    10  Fed.  369. 

The  per  diem  fee  for  the  attendance  of 
a  United  States  marshal  at  a  court  which 
haa  been  opened  for  business  by  order  of 
the  judge  is  allowable,  although  business 
may  not  have  been  transact^  in  court 
on  such  day,  and  the  judge  may  not  have 


been  present.  U.  S.  v.  Nix,  (1903)  189 
U.  8.  199,  23  8.  Ct.  495,  47  U.  S.  (L.  ed.) 
775. 

Attendance  on  Sundays  and  holidays. — 
A  marshal  was  held  to  be  entitled  to 
fees  for  attendance  upon  United  States 
Circuit  Court  on  Sunday,  when  in  charge 
of  the  jury  deliberating  on  a  verdict. 
U.  S.  V.  Dill,  (C.  C.  A.  3d  Cir.  1898)  86 
Fed.  79,  57  U.  8.  App.  261,  29  C.  C.  A. 
686,  affirming  78  Fed.  614. 

A  marshal's  claim  for  per  diem  compen- 
sation for  attendance  in  Circuit  and  Dis- 
trict Court  on  Sundays,  during  the  terms 
thereof,  waa  refused  when  neither  of  these 
courts  was  open  for  business.  Campbell 
V,  U.  8.,  (C.  C.  A.  8th  Cir.  1895)  66  Fed. 
777,  27  U.  8.  App.  666,  13  C.  C.  A.  128; 
Du  Bois  V.  U.  8.,  (1890)  25  Ct.  a.  195. 

Where  a  court  was  opened  on  Sunday 
and  all  the  officers  were  present  except  the 
judge,  in  accordance  with  the  provisions 
of  R.  8.  sec.  671  (incorporated  in  Judicial 
Code,  S  12,  and  repealed  by  S  297  thereof ; 
see  Judiciary),  tne  marshal  is  entitled 
to  his  regular  per  diem  for  attendance  on 
that  day.  Puleston  v.  U.  8.,  (1898)  85 
Fed.  670. 

Where  Independence  day  was  celebrated 
on  the  fifth  of  July,  but  the  court  was 
open  and  transacted  business  and  the  mar- 
shal was  in  attendance,  he  is  entitled  to 
per  diem  for  that  day.  Fletcher  t?.  U.  8., 
(1891)  45  Fed.  213. 

XIX,  Attendance  before  CJommissioneb 

Attendance  before  commissioner. — A 
hearing  on  the  question  of  admission  to 
bail,  or  on  a  motion  to  adjourn,  or  on  ar- 
raignment, or  -commitment,  constitutes  a 
'•'hearing  and  deciding"  within  the  law, 
to  entitle  the  marshal  to  per  diem^  for 
attendance.  Kinney  v.  U.  8.,  (1893)  64 
Fed.  313. 

For  attendance  upon  commissioner  on 
application  to  give  bail  a  marshal  is  en- 
titled to  two  dollars  per  day.  Donahower 
V.  U.  8.,  (1896)   77  Fed.  153. 

A  deputy  is  entitled  to  a,  per  diem  for 
attendance  before  a  commissioner  as  for  a 
hearing,  when  the  case  was  set  for  trial 
on  that  day,  but  the  defendant  failed  to 
appear,  and  his  bond  was  estreated,  and 
an  attachment  issued.  Puleston  v.  U.  S., 
(1898)   88  Fed.  970. 

A  marshal  is  not  entitled  to  charge  two 
doUara  per  day  in  each  case  for  attend- 
ing criminal  examinations  in  separate 
and  distinct  cases  on  the  same  day  before 
the  same  commissioner.  U.  S.  v>.  Mc- 
Mahon,  (1896)  164  U.  S.  81,  17  S.  Ct.  28, 
41  U.  8.  (L.  ed.)  357,  reversing  (C.  C.  A. 
2d  Cir.  1895)  66  Fed.  976,  26  U.  8.  App. 
687,  13  C.  C.  A.  257;  Nixon  t?.  U.  8., 
(1897)    82   Fed.   23. 

But  where  he  attends  examinations  be* 
fore  two  different  commissioners  on  the 
same  day,  he  is  entitled  to  his  fee  of  two 
dollars   for   attendance  before  each  com- 
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mifisioner.  U.  S.  v,  McMabon,  (1896)  164 
U.  S.  81,  17  S.  Ct.  28,  41  U.  S.  (L.  ed.) 
357,  reversing  (G.  G.  A.  2d  Gir.  1895)  65 
Fed.  976,  26  U.  S.  App.  687,  13  C.  C.  A. 
267. 

A  marshal  is  entitled  to  charge  a  per 
diem  for  services  before  a  commissioner 
vpon  the  same  day  that  he  was  allowed  a 
per  diem  for  attendance  upon  the  court. 
Saunders  v.  U.  S.,  (D.  C.  Me.  1896)  73 
Fed.  792;  Puleston  i?.  U.  S.,  (N.  D.  Fla. 
1898)  88  Fed.  970,  (£.  D.  Pa.  1897)  78 
Fed.  614. 

Where  a  deputy  marshal  attende  exami- 
nations before  a  commissioner  and  on  the 
same  day  attends  on  the  District  Gourt, 
the  marshal  may  recover  per  diema  for 
both.  U.  S.  <7.  Dill,  (C.  0.  A.  3d  Gir. 
1898)  86  Fed.  79,  67  U.  8.  App.  261,  29 
G.  G.  A.  686;  Saunders  17.  U.  S.,  (1896) 
73  Fed.  792. 

Deputies  are  not  entitled  to  per  diema 
for  attending  before  a  commissioner  on 
days  when  they  attended  and  were  paid 
as  bailiHe  to  the  court.  Fletcher  v.  U.  S., 
(1891)  45  Fed.  213. 

For  attendance  of  deputy  marshal  on. 
application  of  prisoners  for  discharge  as 
poor  convicts,  the  marshal  may  recover 
two   dollars   per   day.     Hitch    v,   U.    S., 

(1895)  66  Fed.  937;   Saunders  v,  U.  S., 

(1896)  73  Fed.  782;  Donahower  v.  U.  S., 
(1896)  77  Fed.  153. 

A  marshal  is  not  entitled  to  charge  for 
the  attendance  of  two  deputy  marshals  in 
the  same  case  before  a  commissioner  upon 
examination  for  discharge  of  a  prisoner  as 
a  poor  convict  without  showing  actual 
necessity  for  euch  attendance.  Dona< 
hower  v.  U.  8.,  (C.  G.  A.  8th  Gir.  1898) 
85  Fed.  545,  66  U.  S.  App.  '467,  29  G.  G.  A. 
339. 

A  commissioner  determines  whether  the 
attendance  of  more  than  one  officer  ia 
necessary,  and  in  case  more  than  one  is 
required  the  marshal  may  charge  for  at- 
tendance by  himself  and  his  deputy. 
Saunders  v,  U.  S.,  (1896)   73  Fed.  782. 

The  fees  charged  for  a  marshal  and  hia 
deputies  ("not  exceeding  two")  before 
a  commissioner,  the  number  of  attendants 
being  discretionary  with  the  commissioner, 
are  not  dependent  on  the  subsequent  opin- 
ion of  the  comptroller.  Harmon  r.  U.  S., 
(1890)  43  Fed.  560. 

A  deputy  marshal  appointed  by  the  mar- 
shal to  aid  and  assist  supervisors  of  elec- 
tion, is  not  entitled  to  fees  for  attendance 
on  a  commissioner,  in  bringing  persons 
arrested  before  the  commissioner  for  ex- 
amination. U.  S.  V.  McMahon,  (1896) 
164  U.  S.  81,  17  S.  Gt.  28,  41  U.  S. 
(L.  ed.)  357. 

Changes  for  the  attendance  of  a  deputy 
before  a  United  States  commissioner, 
where  the  same  person  has  been  paid  the 
same  day  for  attendance  as  bailiif  before  a 
federal  court,  have  been  allowed.  Lever- 
ing r.  U.  S.,  (D.  G.  Mass.  1902)  117  Fed. 
565. 


XX.  MiLEAoa 

See  later  provisions.  Act  of  Feb.  22, 
1876,  ch.  95,  {  7,  infra,  p.  714,  and  Aug. 
18,  1894,  ch.  301,  infra,  pp.  716,  742. 

In  general. —  Notwithstanding  the  pro- 
visions of  the  Act  of  Feb.  22,  1875,  ch. 
95,  f  7  {infra,  p.  714),  that  no  judicial 
officer  shall  become  entitled  to  any  al- 
lowance for  mileage  or  travel  not  actually 
or  necessarily  performed  under  the  pro- 
visions of  existing  law,  this  section  will 
be  adhered  to  as  the  rule  governing 
the  computation  of  mileage.  In  re  Crit- 
tenden, (1878)  2  Flipp.  212,  6  Fed.  Oas. 
No.  3,393. 

It  was  stated  in  (1874)  14  Op. 
Atty.-Gen.  681,  that  the  proviso  in  the  Act 
of  June  16,  1874,  ch.  285,  18  Stat.  L.  72, 
that  ''only  actual  traveling  expenses 
shall  be  allowed  to  any  person  holding 
employment  or  appointment  under  the 
United  States"  applies  to  marshals  and 
therefore  supersedes  the  provision  in  this 
section  allowing  mileage. 

The  provision  that  the  clerk  shall 
''  insert  the  names  of  as  many  witnesses 
in  a  cause  in  such  subpcena  as  conven- 
ience in  serving  the  same  will  permit 
implies  that  the  requirement  is  direc- 
tory, not  mandatory,  and  the  clerk  is 
the  person  to  determine  the  question  of 
convenience.  And,  in  an  action  bv  the 
marshal  to  recover  his  fees,  where  it  ap- 
pears that  his  accounts  have  been 
approved,  the  burden  of  proof  is  upon  the 
defendants  to  show  collusion  between  the 
clerk  and  the  marshal  or  to  establish  the 
fact  that  no  question  of  convenience  could 
have  arisen.  Carroll  v.  U.  S.,  (1896)  31 
Gt.  CI.  314. 

A  deputy  marshal  is  not  entitled  to 
services  or  mileage  for  himself  as  a  wit- 
ness. Wintermute  v.  Smith,  (1858)  1 
Bond.  210,  30  Fed.  Gas.  No.  17,897. 

Usual  route. —  In  a  claim  for  mileage 
it  is  sufficient  that  the  marshal  took  the 
nearest  practicable  route  at  the  time. 
Fletcher  t?.  U.  S.,  (1891)  45  Fed.  213; 
Kinney  v,  U.  S.,  (1893)   54  Fed.  313. 

The  Act  of  Feb.  22,  1876,  S  7,  inff^ 
p.  714,  which  provides  that  mileage  is  al- 
lowed only  for  each  mile  "actually  and 
necessarily"  traveled,  does  not  mean 
that  a  marshal  shall  take  the  shortest 
route  when  some  longer  way  would  be 
quicker,  more  convenient,  and  the  one 
usually  taken.  Hitch  t?.  U.  S.,  (1896)  66 
Fed.  937. 

Where  a  warrant  was  issued  at  Harris- 
burg,  Pa.,  at  which  place  there  was  no 
deputy,  to  be  served  at  Richmond  in  that 
state,  and  the  marshal  forwarded  the  war- 
rant to  the  marshal  at  Philadelphia,  who 
served  it,  taking  the  most  direct  route,  it 
was  held  that  an  allowance  for  mileage 
for  every  mile  thus  actually  and  neces- 
sarily traveled  was  proper,  rather  than 
an  allowance  for  the  shorter  distance  from 
Harrisburg  to  Richmond.  Dill  v»  U.  S., 
(E.  D.  Pa.  1897)  78  Fed.  614. 
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Transporting  prisonezB  and  guards. — ^A 
marshal  is  entitled  to  mileage  for  the 
actual  distance  traveled  from  a  place  of 
holding  a  term  of  court  to  the  place  where 
a  United  States  prisoner  has  been  com- 
mitted, awaiting  trial,  with  an  order  or 
warrant  of  removal  to  another  jail  for 
confinement  during  trial.  Puleston  v. 
U.  S.,  (1898)  86  Fed.  570;  Nixon  v,  U.  S., 
11897)  82  Fed.  23. 

A  marshal  is  also  entitled  to  mileage  in 
transporting  a  prisoner  from  the  office  of 
a  United  States  conmiissioner  to  the  jail 
under  a  warrant  of  commitment.  Dona- 
hower  c.  U.  S.,  (1896)  77  Fed.  153. 

He  is  entitled  to  such  mileage  in  taking 
a  prisoner  from  a  jail  to  the  court  house 
when  the  two  are  not  in  the  same  city. 
Kinney  v,  U.  S.,  (1893)  54  Fed.  313. 

He  IS  entitled  to  such  mileage  for  him- 
self, and  for  each  prisoner  and  necessary 
guard.  Nixon  i;.  U.  S.,  (1897)  82  Fed.  23. 
He  should  be  allowed  for  transportation 
of  guards,  even  if  such  guards  be  sum- 
moned as  witnesses  and  be  paid  for  mile- 
age. In  re  Crittenden,  (1878)  2  Flipp. 
212,  6  Fed.  Cas.  No.  3,393. 

The  cost  of  transporting  It  guard  should 
be  allowed  only  where  it  is  shown  that  he 
is  necessary,  and,  if  practicable,  the  cer- 
tificate of  the  commissioner  before  whom 
the  prisoner  was  taken  should  accompany 
the  affidavit.  In  re  Crittenden,  (1878)  2 
Flipp.  212,  6  Fed.  Cas.  No.  3,393. 

Where  a  marshal  in  transporting  a  pris- 
oner does  not  travel  by  the  usufu  route, 
he  should  be  allowed  mileage  for  the  route 
usually  traveled.  In  re  Crittenden,  (1878) 
2  Flipp.  212,  6  Fed.  Cas.  No.  3,393. 

The  marshal  is  entitled  to  mileage  from 
the  limits  of  his  district  to  the  office  of 
the  commissioner  having  jurisdiction  of  a 
case^  where,  through  mistake  or  ignorance, 
his  deputy  acting  imder  a  warrant  has 
taken  custody  of  a  person  therein  named 
outside  of  his  district,  on  the  theory  that 
a  legal  arrest  so  far  as  the  government 
is  concerned  was  effected  immediately 
upon  entry  into  the  district  in  which  the 
deputy  could  legally  act.  Puleston  v,  U. 
S.,  (1898)  88  Fed.  970. 

Where  the  Christian  name  of  the  person 
arrested  is  wrongly  given  by  the  person 
making  the  affidavit  and  accompanying 
the  officer  who  makes  the  arrest,  trans- 
portation fees  should  nevertheless  be  al- 
lowed. 7n  re  Crittenden,  (1878)  2  Flipp. 
212,  6  Fed.  Cas.  No.  3,393. 

llie  marshal  is  not  entitled  to  fees  for 
transporting  criminals  when  both  officer 
and  convict  walked.  Saunders  v.  U.  S., 
(1896)   73  Fed.  782. 

Only  mileage  or  actual  expense  and  not 
per  diem  can  be  allowed  a  deputy  in  trans- 
porting prisoners.  U.  S.  v.  lliUyer,  (1892) 
1  Ala&a  47. 

Marshal  denied  mileage  fee  where  he 
fails  to  comply  with  the  provision  of  the 
Act  of  Aug.  18,  1894,  ch.  301,  requiring 
bun  to  take  a  prisoner  before  nearest  com- 


missioner.    See  Criminal  Law,  vol.   2, 
p.  674. 

Because  of  the  fact  that  there  exists  a 
continuous  line  of  railroad  upon  which  a 
train  occasionally  runs,  and  this  line  is 
shorter  than  that  ordinarily  in  use,  it  does 
not  follow  that  mileage  is  to  be  computed 
according  to  the  former  rather  than  the 
latter.  Lovering  v.  U.  S.,  (D.  C.  Mass. 
1902)    117  Fed.  565. 

An  allowance  to  a  marshal  of  two  fees, 
one  for  travel  in  going  to  serve  warrants 
of  removal  and  of  commitment  and  the 
other  for  transporting  the  criminal  named 
in  the  warrant  nad  been  sustained.  Dill  v, 
U.  S.,  (E.  D.  Pa.  1897)  78  Fed.  614. 

Effect  of  marshars  neg^gence. —  The  ex- 
pense of  transporting  a  prisoner  under  a 
warrant  of  commitment  cannot  be  allowed 
a  United  States  marshal,  where  such  pris- 
oner escaped  from  the  custody  of  his 
deputy  before  he  could  be  delivered  to  the 
penitentiary,  and  there  is  no  finding  of 
due  diligence  on  the  part  of  the  officer  to 
prevent  the  escape,  fj.  S.  v.  Nix,  (1903) 
189  U.  S.  199,  23  S.  Ct.  495,  47  U.  S. 
(L.  ed.)  775. 

Charges  for  travel  and  transportation 
and  for  attendance  in  bringing  poor  con- 
*  victs  before  a  commissioner  tmder  R.  S. 
sec.  1042  (Fines,  Penalties,  and  Fob- 
FEiTtTBES,  vol.  3,  p.  328),  are  proper  and 
should  be  allowed.  Lovering  v.  U.  S., 
(D.  C.  Mass.  1902)  117  Fed.  565;  Dill  v. 
U.  S.,  (E.  D.  Pa.  1897)  78  Fed.  614. 

Allowance  of  account  as  prima  facie 
tvidence. —  The  allowance  by  the  district 
judge  of  the  account  of  a  United  States 
marshal  is  prima  facie  evidence  of  the 
correctness  of  the  mileage  items  of  such 
account.  U.  S.  v.  Nix,  (1903)  189  U.  8. 
199,  23  S.  Ct.  495,  47  U.  S.  (L.  ed.)  775. 

Transporting  prisoners  without  district. 
— ^A  marshal  is  entitled  to  mileage  in 
transporting  a  prisoner  to  a  penitentiary 
without  his  district  but  within  the  state 
when  ordered  to  do  so  by  the  court,  and 
is  not  restricted  to  actual  expenses. 
U.  S.  V.  McMahon,  (C.  C.  A.  2d  Cir.  1895) 
65  Fed.  976,  26  U.  S.  App.  687,  18  C.  C.  A. 
257;  Jacobus  v.  U.  S.,  (1898)  87  Fed.  99. 

A  marshal  is  entitled  to  such  fees  at  the 
rate  of  ten  cents  per  mile  for  himself  or 
his  deputy  and  for  each  prisoner  and  neces- 
sary guard.  Jacobus  v,  U.  S.,  (1898)  87 
Fed.  99. 

A  marshal  is  entitled  to  sleeping-car 
fare  on  a  trip  of  thirty-six  hours'  dura- 
tion, as  an  actual  expense,  in  transporting 
prisoner  to  a  penitentiary  out  of  the  state. 
Puleston  v.  \f.  S.,  (1898)  85  Fed.  670. 

A  marshal  is  not  entitled  to  fees  for 
services  in  conveying  Chinese  prisoners 
from  New  York  to  San  Francisco,  in  pur- 
suance of  orders  of  deportation  from  a 
commissioner  of  a  Circiut  Court,  in  excess 
of  the  actual  expenses  of  such  conveyance, 
which  are  allowed  for  such  special  service 
under  the  acts  making  appropriations  for 
the  exclusion  of  the  (Chinese.    This  is  not 
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a  service  under  the  fee  bill.    Jacobus  V. 
V.  S.,  (1898)   87  Fed.  99. 

For  the  transportation  of  prisoners  un- 
der a  final  sentence,  from  New  York  city 
to  various  prisons  and  penitentiaries  in 
the  state  of  New  York,  the  marshal  is  en- 
titled to  charge  ten  cents  per  mile  for  him- 
self or  his  deputy,  and  for  each  prisoner 
and  necessary  guard.  Jacobus  v.  U.  S., 
(S.  D.  N.  Y.  1898)  87  Fed.  99. 

A  marshal  is  not  entitled  to  fees  beyond 
the  actual  expenses  for  the  conveyance  of 
Chinese  to  a  port  for  deportation  in  pur- 
suance of  orders  to  that  effect.  Jacobus 
V,  U.  S.,  (S.  D.  N.  Y.  1898)  87  Fed.  99. 

Transportins  witnesses  In  custody, — 
Marshals  are  entitled  to  compensation  for 
transporting  witnesses  in  custody,  though 
it  be  not  mentioned  by  the  statute,  by 
analogy  of  the  statute  compensation  for 
the  transportation  of  criminals.  (1853) 
6  Op.  Atty.-Gen.  68. 

Actual  expenses  are  allowable  for  trans- 
portation on  orders  to  bring  in  defendants 
or  witnesses  or  to  take  them  back  to  jail. 
Lovering  v.  U.  S.,  (D.  C.  Mass.  1902)  117 
Fed.  565. 

Attending  court. — ^A  marshal  is  entitled 
to  but  one  mileage  for  travel  in  attending  . 
court,  sitting  for  any  number  of  days  in 
succession;  but  if  the  court  is  adjourned 
over  one  or  more  intervening  days,  he  is 
not  obliged  to  remain  at  his  own  expense, 
at  the  place  of  holding  court,  but  mav  re- 
turn to  his  home  and  charge  travel  for 
goinff  anew  to  attend  the  term  at  the  day 
to  which  it  is  adjourned.  U.  S.  17.  Har- 
mon, (1893)  147  U.  S.  268,  13  S.  Ct.  327, 
37  U.  S.  (L.  ed.)  164,  affirming  (1890) 
43  Fed.  560;  Saunders  v.  U.  S.,  (1896)  73 
Fed.  782. 

He  is  also  entitled  to  travel  for  going 
to  each  special  court  or  specified  term. 
Harmon  t?.  U.  S.,  (1890)   43  Fed.  560. 

But  he  is  not  entitled  to  mileage  for  at- 
tendance upon  an  adjourned  session  of  a 
Circuit  Court  when  the  attendance  upon 
a  District  Court  continued  to  the  day  to 
which  the  Circuit  Court  stood  adjourned, 
or  when  the  adjournment  was  from  Satur- 
day to  Monday.  Saunders  t;.  U.  S.,  (1896) 
73  Fed.  782. 

He  is  entitled  to  mileage  in  attending  a 
hearing  before  a  commissioner,  such  hear- 
ing having  been  postponed  from  a  previous 
date  when  the  marshal  was  present.  Hitch 
t\  U.  S.,  (1895)  66  Fed.  937;  Campbell  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1895)  65  Fed. 
777,  27  U.  S.  App.  666,  13  C.  C.  A.  128. 

In  Kinney  v.  U.  S.,  (1893)  54  Fed.  318, 
the  marshal  was  allowed  travel  for  attend- 
ing court  upon  three  consecutive  days. 

How  computed. —  In  the  service  of  a 
writ,  the  only  statutory  requirement  is 
that  travel  shall  be  actual,  to  he  computed 
from  the  place  where  the  process  is  re- 
turned to  the  place  of  service.  Puleston 
<7.  U.  S.,  (1898)  88  Fed.  970;  In  re  Crit- 
tenden,  (1878)   2  Flipp.  212,  6  Fed.  Cas. 


No.  3,393;  Nixon  17.  U.  S.,  (1897)  82  Fed. 
23. 

The  marshal  should  name  the  place  of 
service  in  his  return,  in  order  that  the 
correctness  of  the  mileage  charged  may 
appear  upon  its  face.  In  re  Donahoe, 
(1873)  8  Nat.  Bankr.  Reg.  453,  7  Fed. 
Cas.  No.  3,979. 

Where  a  witness  lived  without  the  state 
and  within  one  hundred  miles  of  the  place 
of  trial  by  an  air  line,  but  the  marshal 
traveled  one  hundred  and  sixty  miles 
to  serve  him,  the  court  allowed  mileage 
for  one  hundred  miles  only,  saying  that 
it  could  not  assume  an  air  line  for  juris- 
diction and  a  zigzag  for  mileage.  Parker 
V.  Bigler,  (1857)  1  Fish.  Pat  Cas.  285, 
18  Fed.  Cas.  No.  10,726. 

Return  fare  cannot  be  allowed  a  deputy 
from  the  place  where  the  writ  was  made 
returnable  to  the  place  of  his  abode.  Du 
Bois  i\  U.  S.,  (1890)  25  Ct.  CI.  195. 

The  fact  that  a  marshal's  journey  in  the 
service  of  a  writ  was  interrupted  cannot 
defeat  his  claim  for  mileage.  Puleston  v. 
U.  S.,  (1898)  88  Fed.  970. 

Service  by  n^iarest  officer. — A  marshal  is 
not  entitled  to  mileage  for  distance  actu> 
ally  traveled  in  the  service  of  a  writ,  when 
he  had  a  deputy  nearer  to  the  place  of 
service  and  there  were  regular  mails  by 
which  the  process  could  1^  sent  to  that 
deputy,  unless  the  actual  necessity  of  that 
travel  be  shown.  Donahower  i;.  U.  S.,  (C. 
C.  A.  8th  Cir.  1898)  85  Fed.  545,  56  U.  S. 
App.  467,  29  C.  C.  A.  339,  affirming  (1896) 
77  Fed.  153. 

The  marshal  is  entitled  to  mileage  with- 
out regard  to  the  question  as  to  whether 
or  not  the  arrest  was  effected  by  the 
deputy  nearest  the  place  where  the  pris- 
oner was  apprehend^.  Puleston  r.  U.  S., 
(1898)   88  Fed.  970. 

Procuring  witnesses  outside  district. — 
A  marshal  is  entitled  to  travel  where  un- 
der direction  by  the  district  attorney  he 
procures  witnesses  from  without  his  dis- 
trict. Kinney  v.  U.  S.,  (1893)  54  Fed. 
313. 

Service  of  two  or  more  writs. —  There  is 
no  restriction  on  the  right  of  a  marshal  to 
charge  mileage  upon  as  many  writs  as  he 
may  have  in  his  hands,  where  the  writs 
are  against  different  persons,  although  he 
may  make  but  one  trip  in  serving  them. 
U.  S.  r.  Fletcher,  (1893)  147  U.  S.  664, 
13  S.  Ct.  434,  37  U.  S.  (L.  ed.)  322, 
affirming  (1891)  45  Fed.  213;  U.  b.  v. 
Harmon,  (1893)  147  U.  S.  268,  13  S.  Ct. 
327,  37  U.  S.  (L.  ed.)  164;  In  re  Critten- 
den, (1878)  2  Flipp.  212,  6  Fed.  Cas.  No. 
3,393;  Saunders  v,  U.  S.,  (1896)  73  Fed. 
782.  But  see  Act  of  Aug.  18,  1894,  ch. 
301,  infra,  p.  742. 

Nor  is  there  a  limit  to  the  number  upon 
which  a  marshal  .is  entitled  to  mileage, 
where  the  writs  are  not  in  behalf  of  the 
same  party,  to  be  served  upon  the  same 
person.     U.   S.  r.   Fletcher,    (1893)    147 
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U.  S.  664,  13  S.  Ct.  434,  37  U.  S.  (L.  ed.) 
322,  followed  in  U.  S.  t?.  Smith,  (1895) 
168  U.  S.  346,  16  S.  Ct.  846,  39  U.  S. 
(Li.  ed.)  1011;  U.  S.  V.  Harmon,  (1893) 
147  U.  S.  268,  13  S.  Ct.  327,  37  U.  S. 
(L.  ed.)  164,  affirming  (1890)  43  Fed. 
660. 

The  Act  of  Feb.  22,  1876,  S  7,  infra, 
p.  714,  which  provides  that  no  judicial 
officer  shall  be  **  entitled  to  any  allow- 
ance for  mileage  or  travel  not  actually 
and  necessarily  performed  under  the  pro- 
visions of  existing  law "  does  not  pre- 
vent a  marshal  from  recovering  full  mile- 
age on  two  or  more  writs  served  on 
different  persons  at  the  same  time  and 
place.  Fletcher  v,  U.  S.,  (1891)  45  Fed. 
213  (Harmon  t\  U.  S.,  (1890)  43  Fed. 
560,  cited) ;  Saunders  v.  U.  S.,  (1896)  73 
Fed.  782,  but  see  Turner  v.  U.  S.,  (1884) 
19  Ct.  CI.  629. 

Where  the  marshal  serves  two  subp<Bna8 
for  the  same  witness  requiring  attendance 
of  the  same  term  of  court,  he  is  entitled 
to  fees  for  both.  It  is  only  when  the 
number  exceeds  two,  that  the  restriction 
applies.  Donahower  v.  U.  S.,  (1896)  77 
Fed.  153. 

But  when  he  serves  several  subpoenas 
for  the  government  in  different  cases,  upon 
the  same  person  and  on  the  same  trip,  he 
is  entitled  to  mileage  on  two  and  only 
two  of  such  subpoenas.  Campbell  v.  U.  S., 
(C.  0.  A.  8th  Cir.  1895)  66  Fed.  777,  27 
U.  S.  App.  666,  13  C.  C.  A.  128. 

Where  a  marshal  serves  a  writ  of  arrest 
and  also  a  writ  of  subpoena  for  the  wit- 
nesses for  the  government  in  the  same 
case,  making  but  one  journey,  he  is  en- 
titled to  but  one  mileage  for  both  writs. 
U.  8.  V.  Ralston,  (1883)  17  Fed.  896. 

Where  a  marshal  serves  a  summons  and 
a  complaint  together  he  is  not  entitled  to 
charge  mileage  separately  for  each.  Swan- 
coat  r.  Remsen,  (1B96)  76  Fed.  950. 

The  order  to  show  cause  and  the  copy 
of  the  petition  in  involuntary  bankruptcy 
constitute  but  one  writ  or  process,  and 
the  marshal  is  not  entitled  to  mileage  for 
the  serving  of  each.  In  re  Hellmar,  (1877) 
4  Sawy.  163,  11  Fed.  Cas.  No.  6,342. 

WTiere  a  marshal  serves  several  writs, 
making  but  one  trip  and  thereafter  elects 
to  take  his  actual  expenses,  he  may  not 
recover  mileage  for  any  of  the  writs  so 
served.  Campbell  v,  U.  S.,  (C.  C.  A.  8th 
Cir..l895)  65  Fed.  777,  27  U.  S.  App.  666, 
13  C.  C.  A.  128;  Saunders  t?.  U.  S.,  (1896) 
73  Fed.  782. 

Charge  for  travel  is  allowed  upon  the 
service  of  each  warrant,  when  not  more 
than  two  are  served  upon  the  same  de- 
fendant in  behalf  of  the  same  party  on 
the  same  day.  Loverin:?  v.  U.  S.,  (D.  C. 
Mass.  1902)   117  Fed.  665. 

Where  the  marshal  or  his  deputy  travels 
with  a  warrant  for  the  arrest  of  an  ac- 
cused person,  and  also  with  subpoenas  for 
witnesses^  and  on  the  same  trip  serves 


both  warrant  and  subpoenas,  it  constitutes 
one  trip,  for  which  the  marshal  may 
charge,  at  his  option,  either  mileage  to 
the  furthest  point  traveled  or  his  actual 
expenses,  but  he  may  not  charge  both; 
nor  may  he  divide  the  trip  and  charge 
mileage  for  part  and  his  actual  expenses 
for  the  other  part.  U.  S.  r.  Tisdale,  (C.  C. 
A.  6th  Cir.  1902)  114  Fed.  883,  52  C.  C.  A. 
603. 

Where  several  writs,  issued  in  behalf  of 
the  government  to  be  served  on  different 
persons,  are  or  might  be  served  at  the 
same  time,  only  one  travel  being  necessary 
to  make  Uie  service  on  all  such  persons, 
the  marshal  is  entitled  to  full  mileage  on 
each  writ  served  by  him,  where  the  travel 
is  actually  performed.  In  such  a  case  it 
has  been  said  that  he  actuallv  and  neces- 
sarily travels  to  serve  each  of  them. 
(1878)   16  Op.  Atty.-Gen.  165. 

Service  on  persons  in  custody. — A  mar- 
shal is  entitled  to  charge  for  travel  in 
serving  an  order  of  the  court  to  produce 
in  court  as  a  witness  a  person  then  in 
the  custody  of  the  United  States  at  a  place 
remote  from  the  place  where  the  court 
was  in  session.  R.  S.  sec.  103O  (Crim- 
inal Law,  vol.  2,  p.  673),  which  provides 
that  no  writ  is  necessary  to  bring  into 
court  a  person  in  custody,  but  it  shall  be 
done  by  order  of  court,  for  which  no  fees 
shall  be  charged  by  clerk  or  marshal,  does 
not  apply  to  instances  of  this  kind.  U.  S. 
V.  Donahower,  (C.  C.  A.  8th  Cir.  1898) 
85  Fed.  547,  56  U.  S.  App.  461,  29  C.  C. 
A.  342. 

He  is  entitled  to  mileage  on  bench  war- 
rants where  at  the  time  the  defendants 
were  actually  in  the  custody  of  the  United 
States.  Hitch  v.  U.  S.,  (1895)  66  Fed. 
937. 

He  is  entitled  to  mileage  on  mandates 
issued  by  the  court  for  the  production  of 
poor  convicts  for  examination  before  a 
commissioner  under  R.  S.  sec.  1042 
(Fines,  Penalties,  and  Foefeitubes, 
vol.  3,  p.  328).  Hitch  r.  U.  S.,  (1895)  66 
Fed.  937;  Saunders  v.  U.  S.,  (1896)  73 
Fed.  782. 

Service  of  subpoena. — ^A  marshal  is  en- 
titled to  mileage  on  a  subpoena  in  cases 
where  a  subpoena  was  issued  for  witnesses 
by  a  commissioner  at  the  same  time  with 
the  warrant  of  arrest,  and  was  left  blank 
•as  to  time  and  place  of  return  until  re- 
turn was  made,  it  being  the  custom  of  the 
marshal  to  serve  such  subpoenas  only  in 
case  the  arrest  was  made.  Nixon  v,  U.  S., 
( 1897 )  82  Fed.  23. 

Service  of  venires. — A  marshal  is  not  en- 
titled to  travel  for  distributing  venires, 
when  they  are  in  fact  served  by  a  con- 
stable. U.  S.  V.  Smith,  (1846)  1  Woodb. 
&  M.  184,  27  Fed.  Cas.  No.  16,346. 

Second  panel  of  jurors. —  Where  the 
court  adjourned  for  a  long  interval  and 
issued  a  second  venire  for  a  second  panel 
of  jurors,  the  marshal  is  entitled  to  mile- 
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age  in  summoning  this  panel  of  petit 
jurors  upon  such  special  venire  to  attend 
such  adjourned  term.  Campbell  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1895)  66  Fed.  777,  27 
U.  S.  App.  666,  13  C.  C.  A.  128. 

Service  of  warrants  of  arrest. — ^A  United 
States  marshal  is  not  entitled  to  mileage 
for  the  distance  traveled  in  serving  war- 
rants of  arrest,  in  excess  of  the  usually 
traveled  route  between  the  place  of  receiv- 
ing the  writs  and  the  place  of  service, 
however  great  the  necessity  of  pursuing  a 
circuitous  route,  in  view  of  the  text  sec- 
tion 829,  which  directs  such  mileage  to 
be  computed  ''from  the  place  where  the 
process  is  returned  to  the  place  of  ser- 
vice." U.  S.  V.  Nix,  (1903)  189  U.  S. 
199,  23  8.  Ct.  495,  47  U.  S.  (L.ed.)  775. 

Where  the  marshal  or  his  deputy,  armed 
with  a  warrant  for  the  arrest  of  an  ac- 
cused person,  travels  out  of  his  district 
into  an  adjoining  district,  and  there  makes 
the  arrest,  he  may  recover  his  mileage  for 
the  distance  actuallv  traveled  within  his 
own  district,  and,  further,  for  such  dis- 
tance as  he  may  have  traveled  in  the  ad- 
joining district,  provided  he  there  travels 
with  a  warrant  and  is  deputized  by  the 
marshal  of  the  adjoining  district,  who  dis- 
claims his  fees  in  such  case.  U.  S.  v.  Tis- 
dale,  (C.  C.  A.  6th  Cir.  1902)  114  Fed. 
883,  62  C.  C.  A.  503. 

Service  of  warrants  of  commitment  and 
removal. —  Where  a  marshal  has  been  paid 
mileage  for  the  transportation  of  a  pris- 
oner he  is  not  entitled  to  mileage  in  going 
to  serve  warrants  of  removal  and  commit- 
ment at  the  same  time.  U.  S.  v.  Tanner, 
(1893)  147  U.  S.  661,  13  S.  Ct.  436,  37 
U.  S.  (L.  ed.)  321,  overruling  Tanner  v. 
U.  S.,  (1889)  25  Ct.  CI.  68;  U.  S.  v.  Dill, 
(C.  C.  A.  3d  Cir.  1898)  86  Fed.  79,  57 
U.  S.  App.  261,  29  C.  C.  A.  686;  Nixon  t?. 
U.  S.,  (1897)   82  Fed.  23. 

A  marshal  is  not  entitled  for  travel  in 
serving  on  the  keeper  of  the  prison  tem- 
porary warrants  of  commitment  of  persons 


under  arrest  charged  with  crimes  against 
the  United  States,  pending  their  examina- 
tions before  United  States  court  commis- 
sioners. Campbell  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1895)  65  Fed.  777,  27  U.  S.  App.  666, 
13  C.  C.  A.  128. 

Service  of  warrant  of  pardon. —  For  the 
service  of  a  warrant  of  pardon  and  for 
travel  in  serving  the  marshal  is  entitled 
to  fees.  Saunders  t?.  U.  S.,  (1896)  73  Fed. 
782. 

Service  of  writ  of  supersedeas. — A  mar- 
shal is  not  entitled  to  mileage  in  servinir 
a  writ  of  supersedeas  taken  before  a  judge 
or  an  order  to  the  same  effect  from  a  com- 
missioner in  the  stipulation  for  the  dis- 
charge of  a  vessel.  The  Jeanie  Landles, 
(1883)    17  Fed.  91. 

Actual  expenses. —  The  expenses  allowed 
for  "traveling"  must  be  actually  proven 
by  the  marshal,  deputy,  or  bailifr  who  in- 
curred the  expenses  and  should  be  referred 
to  specifically.  In  re  Crittenden,  (1878) 
2  Flipp.  212,  6  Fed.  Cas.  No.  3,393. 

A  marshal  is  not  entitled  to  the  actual 
expenses  incurred  in  earning  a  fee,  in  ad- 
dition to  the  statutory  allowance.  U.  S. 
V.  Fitzsimmons,  (1892)  50  Fed.  381,  (C. 
C.  A.  6th  Cir.  1893)  54  Fed.  812,  13  U.  S. 
App.  166,  4  C.  C.  A.  589. 

Where  the  number  of  miles  traveled  to 
serve  a  writ  is  in  excess  of  the  direct 
route  from  the  place  where  the  process 
was  returned  to  the  place  of  service,  a 
marshal  may  not  recover  mileage  for  such 
excess  travel,  but  may  elect  to  take  actual 
expenses,  even  when  the  travel  was  in  a 
new  and  unsettled  country  and  caused  ex- 
traordinary expenses.  U.  S.  r.  Nix,  (1903) 
189  U.  S.  199,  23  S.  Ct.  496,  47  U.  S. 
(L.  ed.)  776. 

The  marshal  may  charge,  in  lieu  of  mile- 
age, the  actual  expenses  incurred  by  a 
deputy,  who  has  taken  the  most  expedi- 
tious rout«  to  serve  a  monition.  The 
Wavelet,  (D.  C.  N.  J.  1885)  25  Fed.  733. 


Sec.  830.  [What  fees  to  be  paid  to  marshals.]  There  shall  be  paid  to 
the  marshal  his  fees  for  services  rendered  for  the  United  States,  for  sum- 
moning jurors  and  witnesses  in  behalf  of  the  United  States,  and  in  behalf 
of  any  prisoner  to  be  tried  for  a  capital  oflfense,  for  the  maintenance  of 
prisoners  of  the  United  States  confined  in  jail  for  any  criminal  offense; 
also,  for  his  reasonable  actual  expense  for  the  transportation  of  criminals, 
and  of  the  marshal  and  guards,  to  prisons  designated  by  the  Attorney- 
General,  and  for  hire  and  subsistence  in  that  behalf,  as  hereinbefore  pro- 
vided; also,  his  fees  for  the  commitment  or  discharge  of  prisoners;  his 
expenses  necessarily  incurred  for  fuel,  lights,  and  other  contingencies  that 
may  accrue  in  holding  the  courts  within  this  district,  and  providing  the 
books  necessary  to  record  the  proceedings  thereof :  Provided,  That  he  shall 
not  incur,  or  be  allowed,  an  expense  of  more  than  twenty  dollars  in  any 
one  year  for  furniture,  or  fifty  dollars  for  rent  of  a  building  and  making 
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improvements  thereon  without  first  submitting  a  statement  and  estimates  to 
the  Attorney-Gteneral  and  getting  his  instructions  in  the  premises.     [R.  8.] 

Act  of  Feb.  26,  1853,  ch.  80,  10  Stat.  L.  165;  Act  of  May  12,  1864,  ch.  85,  13  Stat.  L. 
74,  75;  Act  of  June  22,  1870,  ch.  150,  16  Stat  L.  164. 

In  U.  6.  V.  Swift,  (C.  C.  A.  Iwt  Cir.  1905)  139  Fed.  225,  71  C.  C.  A  361,  the  court 
said:  "In  revising  the  statutes  the  word  'this'  was  inserted  before  the  word  'dis- 
trict '  in  lieu  of  the  word  *  the.'  It  must  be  held  that  Uiis  was  a  mere  slip,  otherwise 
the  statute  would  in  this  i>articular  be  nonsense.  .  .  .  The  word  '  this '  first  appears 
in  the  edition  of  1878,  and  is  apparently  a  mistake  in  printing." 

Compensation  and  salary  in  lieu  of  fees, —  See  provisions  of  sections  6  and  9  of  the 
Act  of  May  28,  1896,  ch.  252,  infra,  pp.  718,  736.  And  see  the  note  to  the  preceding 
R.  S.  sec.  829,  aupra,  p.  680. 

Eapensea  of  transportation,  etc.,  of  criminal, —  See  section  12  of  the  Act  of  May  28, 
1896,  ch.  252,  infra,  p.  742,  and  section  5  of  the  Act  of  March  3,  1891,  ch.  529,  26 
Stat.  L.  839,  in  title  Pbisoits  and  PBisom&RS. 

Office  and  other  expenses  of  marshals. —  See  sections  10,  12  and  13  of  the  Act  of 
May  28,  1896,  ch.  252,  infra,  pp.  740,  742,  720. 


Kzpense  in  earning  a  fee. — ^A  marshal 
is  not  entiUed  to  his  actual  expenses  in- 
curred in  earning  a  fee  in  addition  to  the 
statutory  allowance.  U.  S.  v,  Fitssim- 
mens,  (N.  D.  Ga.  1892)  60  Fed.  381. 

''For  the  maintenance  of  priaoners," 
etc. —  ''That  the  marshal  under  this 
clause  is  entitled  to  a  reasonable  allow- 
ance for  the  expense  of  keepins  and  sub- 
sisting prisoners  confined  in  jail  on  crimi- 
nal charges  is  perfectly  clear.  And  as  the 
Act  does  not  fix  the  amount  of  that  allow- 
ance, it  is  the  duty  of  the  proper  accoimt- 
ing  officers  ...  to  do  so."  (1863)  10  Op. 
Atty.-Gen.  463. 

Where  prisoners  are  not  committed  to 
jails,  but  are  in  custody  awaiting  exami- 
nation, the  marshal  is  entitled  to  recover 
for  subsistence  furnished  such  prisoners 
while  in  his  custody,  although  such  pris- 
oners may  be  committed  to  jail  afterwards 
on  the  same  day  and  the  jailer  charges 
for  the  keep  of  the  prisoners  for  the  en- 
tire day.  Donahower  t?.  U.  S.,  (1896)  77 
Fed.  153. 

A  charge  for  keeping  prisoners  at  sev- 
enty-five cents  a  day,  ,when  their  board  is 
paid  by  the  government,  and  they  are  in 

grison,  and  the  court  is  not  in  session,  is 
ladmissible,  either  as  reasonable  or  under 
any  statute  of  the  state  of  Maine.  Ea  p. 
Paris,  (1847)  3  Woodb.  ft  M.  227,  18  Fed. 
Cas.  No.  10,714. 

A  marshal  is  entitled  to  reimbursement 
for  reasonable  sums  expended  in  the.  care 
of  sick  prisoners.  U.  S.  v.  Hillyer,  (1892) 
1  Alaska  47. 

The  marshal  as  disbursing  officer  must 
necessarily  be  allowed  a  proper  discretion 
in  securing  necessary  medical  services  and 
in  purchasing  medicines  and  provisions  for 
the  prisoners,  as  well  as  in  the  other  mat- 
ters of  disbursement  of  public  funds  in 
his  hands.  U.  S.  v.  Hillyer,  (1892)  1 
Alaska  47. 

A  marshal  is  not  the  keeper  or  inspector 
of  the  state  jails,  and  is  not  to  be  allowed 
for  services  in  either  of  these  capacities, 
unless  in  a  case  where  he  is  especiaUy  di- 
rected by  the  court  to  examine  some  of 


them  to  see  if  they  are  suitable  for  the 
keeping  and  security  of  prisoners  of  the 
United  States.  U.  S.  v.  Smith,  (1846)  1 
Woodb.  &  M.  184,  27  Fed.  Gas.  No.  16,346. 

Transportation  of  criminals. — ^A  mar- 
shal is  entitled  to  reimbursement  for  car* 
ria^e  hire  in  order  to  transport  prisoners 
and  serve  process  when  the  services  were 
of  great  value  and  the  charges  include 
only  actual  expense.  Kinney  v.  U.  S. 
(1893)  54  Fed.  313.    . 

Hade  hire  in  transporting  prisoners  to 
and  from  the  court,  if  in  accordance  with 
the  usual  practice,  must  be  presumed  to 
have  been  required  by  the  court,  and  the 
marshal  is  entitled  to  reimbursement 
therefor.  U.  S.  v,  Harmon,  (1893)  147 
U.  S.  268, 13  S.  Ct.  327,  37  U.  S.  (L.  ed) 
*164,  affirming  Harmon  v,  U.  S.,  (1890) 
43  Fed.  560. 

Sleeping-car  fare  for  a  marshal,  as  an 
actual  expense  in  transporting  prisoners 
on  a  trip  of  thirty-six  hours  to  a  peni- 
tentiary out  of  the  state  was  properly  al- 
lowed. Purleston  i?.  U.  S.,  (W.  D.  Fla. 
1898)  85  Fed.  570. 

Guards. — ^A  marshal  is  entitled  to  fees 
for  the  custody  of  a  prisoner  committed 
to  his  charge  by  a  commissioner,  and  also 
for  the  expense  of  such  guards  as  he 
may  deem  necessary.  The  determination 
whether  guards  are  necessary  or  not  is 
exclusively  within  the  authority  of  the 
marshal.  U.  S.  r.  Ebbs,  (1881)  49  Fed. 
149. 

A  marshal  is  entitled  to  reimbursement 
for  amounts  paid  bv  him  to  the  necessary 
guards  in  charge  of  United  States  prison- 
ers while  in  attendance  on  the  court. 
U.  S.  t?.  Dill,  (C.  C.  A.  3d  Cir.  1898)  86 
Fed.  79,  57  U.  S.  App.  261,  29  C.  C.  A. 
586. 

He  is  also  allowed  dinners  and  ex- 
penses of  guard.  Kinney  v,  U.  S.,  (1893) 
54  Fed.   313. 

The  expenses  paid  by  a  marshal  for 
meals  of  officers  in  charge  of  prisoners  and 
witnesses  in  custody  are  allowable  under 
this  section.  Swift  v.  U.  S.,  (1904)  128 
Fed.  763. 
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Expenses  of  court. —  The  court  has  in- 
herent power  to  provide  for  the  payment 
of  its  proper  and  necessary  expenses,  and 
the  marshal  is  entitled  to  charge  such 
payments  to  his  accounts.  U.  S.  v,  Hill- 
yer,  (1892)  1  Alaska  47. 

Where  the  county  permits  the  use  of  its 
court  house  and  the  city  its  **  lock-up,"  to 
the  United  States,  upon  the  payment  of 
the  actual  cost  of  light  and  the  expense  of 
cleaning  after  court  ends,  the  marshal 
properly  includes  such  charges  in  his  ac- 
counts. Saunders  v.  U.  S.,  (1896)  73  Fed. 
782. 

A  marshal  is  entitled  to  reimbursement 
for  payments  made  to  the  court  messen- 
gers, criers,  and  bailiffs,  in  pursuance  of 
his  legal  duty  according  to  the  statute. 
Kinney  v.  U.  S.,  (1898)  54  Fed.  313. 

A  marshal  is  entitled  to  reimbursement 
for  costs  paid  by  him  under  order  of  the 
court  in  suits  against  revenue  officers. 
U.  S.  V.  Ralston,  (1883)    17  Fed.  895. 

A  marshal  is  entitled  to  reimbursement 
of  moneys  expended  for  meals  for  jurors, 
after  the  charge  by  the  court  has  been 
delivered  and  while  they  are  confined,  de- 
liberating on  their  verdict,  whether  the 
United  Stales  are  or  are  not  parties  in 
the  case.  Campbell  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1896)  65  Fed.  777,  27  U.  S.  App.  666, 
13  C.  C.  A.  128;  Donahower  v.  U.  S., 
(1896)  77  Fed.  163,  56  U.  S.  App.  461, 
29  C.  C.  A.  342;  U.  S.  v.  Donahower, 
(C.  C.  A.  8th  Cir.  1898)   85  Fed.  647. 

Also  for  meals  for  bailiffs  in  charge  of 
juries.  Donahower  v.  U.  S.,  (1896)  77 
Fed.  153. 

The  At.tomey-Oeneral  has  no  authority' 
to  give  approval  to  a  marshal's  account  of 
money  expended  for  rent  and  furniture  of 
a  court  room  after  the  expenditure  is 
made.  Rent,  etc.,  of  Ct.  Rooms,  (1857) 
9  On.  Atty.-Gen.  99. 

''Other  contingencies." — This  phrase  in 
the  text  section  properly  covers  disburse- 
ments by  the  marshal  for  meals  furnished 
to  jurors,  ordered  by  the  court,  in  all 
cases,  and  even  where  the  United  States 
are  not  parties  to  the  trial.  Campbell  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1895),  65  Fed. 
777,  27  U.  S.  App.  666,  13  C.  C.  A.  128. 


In  Lovering  v.  U.  S.,  (D.  C.  Mass.  1902) 
117  Fed.  565,  the  actual  expenses  of  car- 
riage hire,  etc.,  in  transportation,  on 
orders  to  bring  in  defendants  or  witnesses 
or  take  them  back  to  jail  were  allowed, 
but  a  further  charge  for  "  transportation  " 
was  disallowed. 

A  marshal's  charge  for  actual  expenses 
paid  by  a  deputy  marshal  for  his  meals  at 
the  place  of  his  abode  while  in  pursuit  of 
a  prisoner  with  a  warrant  of  arrest  was 
properly  disallowed,  the  court  saying: 
*'  The  statute  does  not  contemplate  the 
payment  of  the  living  expenses  of  the 
deputy  at  his  own  home.  Being  at  the 
place  of  his  abode,  if  he  did  not  take  his 
meals  at  his  home,  the  reason  for  not 
doing  so,  and  the  necessity  for  this  extra 
charge,  should  have  been  shown."  Dona- 
hower V.  U.  S.,  (C.  C.  A.  8th  Cir.  1898) 
86  Fed.  545,  56  U.  S.  App.  467,  29  C.  C.  A. 
339. 

Ewtra  haiUffg. —  The  provision  of  R.  8. 
sec.  &30,  given  in  the  text,  that  marshals 
shall  be  paid  their  expenses  necessarily 
incurred  for  fuel,  lights,  and  "other  con- 
tingencies that  may  accrue  in  holding  the 
courts"  within  their  districts,  is  suffi- 
cient to  entitle  a  marshal  to  reimburse- 
ment for  the  expense  of  extra  bailiffs 
ordered  by  the  court  to  take  charge  of  a 
jury  and  witnesses  in  custody.  U.  S.  i^. 
Swift,  (C.  C.  A.  1st  Cir.  1905)  139  Fed. 
225,  71  C.  C.  A.  351. 

Proviso  for  expense  of  furniture,  rent, 
etc — ''Nothing  can  be  clearer  .  .  .  than 
that  Congress  meant  to  nrohibit  the  pay- 
ment of  expenses  incurred  by  the  mar^al, 
for  furniture  and  rent,  exceeding  the 
amount  limited  in  the  statute,  without 
compliance  with  the  terms  of  the  proviso." 
(1866)    11  Op.  Atty.-Gen.  506. 

The  provision  that  he  shall  not  incur 
more  than  twenty  dollars  in  any  one  year, 
etc.,  is  not  meant  to  apply  to  a  new 
coimtry  where  a  complete  court  outfit  is 
required  all  at  one  time.  U.  S.  v.  Hillyer, 
(1892)    1  Alaska  47. 

Interest  on  expenditures  properly  made 
by  the  marshal  may  be  allowed.  In  re 
Donahoe,  (1873)  8  Nat.  Bankr.  Reg.  463, 
7  Fed.  Cas.  No.  3,979. 


Sec.  831 .  [Attendance  on  rule-days.]  No  per  diem  or  other  allowance 
shall  be  made  to  any  district  attorney,  clerk  of  a  circuit  court,  clerk  of  a  dis- 
trict court,  marshal  or 'deputy  marshal,  for  attendance  at  rule-days  of  a 
circuit  or  district  court ;  and  when  the  circuit  and  district  courts  sit  at  the 
same  time  no  greater  per  diem  or  other  allowance  shall  be  made  to  any  such 
oflScer  than  for  an  attendance  on  one  court.    [R,  8J\ 

Act  of  Feb.  26,  1853,  eh.  80,  10  Stat.  L.  167. 
See  note  to  R.  S.  sec.  299,  suftray  p.   647. 

**  Circuit "  courts  mentioned  in  the  text  section  were  abolished  by  Judicial  Code, 
I  289,  in  title  JUDiaARY. 

As  to  per  diem  allowances,  see  Act  of  March  3,  1887,  ch.  362,  tn/ra,  p.  716. 
Superseding  the  text  section  as  to  district  attorneys,  marshals,  and  deputy  marshals, 
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are  the  provisions  lor  salaries  to  the  district  attorneys  and  marshals  in  sections  6,  7, 
and  9  of  the  Act  of  May  28,  1896,  ch.  252,  infra,  pp.  718,  722,  736. 

Allowance  to  district  attorneys  for  expenses  of  lodging,  subsistence,  and  travel,  see 
Act  of  May  28,  1896,  ch.  252,  §  8,  supra,  p.  622. 

Allowance  to  marshals  for  expenses  for  lodging,  subsistence,  and  travel,  see  Act 
of  May  28,  1896,  ch.  252,  §  12,  infra,  p.  742. 


Decisions  prior  to  Act  of  i8g6  above 
cited  in  this  note. 

Attendance  at  rule  dctya. — A  marshal 
is  not  entitled  to  fee  for  constructive 
travel  and  attendance  at  the  monthly  rule 
days  held  in  the  clerk's  office.  U.  S.  V. 
Cogswell,  (1838)  3  Sumn.  204,  25  Fed. 
Cas.  No.  14,825. 

Attendance  on  two  courts. —  This  sec- 
tion should  be  limited  to  cases  where  the 
courts  sit,  not  only  at  the  same  time,  but 
at  the  some  place.  U.  S.  v.  King,  (1893) 
147  U.  S.  676,  13  S.  (?t.  439,  37  U.  8. 
(L.  ed.)  328. 

Where  the  District  Court  and  Circuit 
Court  are  held  in  different  places,  or  in 
different  division?  of  the  same  judicial 
district,  upon  the  same  day,  or  where  the 


court  is  held  by  the  regular  district  judge 
at  one  place,  and  a  different  branch  or 
division  of  the  same  court  is  held  at  an- 
other place  by  the  circuit  judge,  or  a 
district  judge  designated  under  the  statute 
for  that  purpose,  the  clerk  is  entitled  to 
charge  for  his  own  attendance  at  one  place 
and  for  that  of  his  deputy  at  another. 
U.  S.  f?.  King,  (1893)  147  U.  8.  676,  13 
S.  Ct.  439,  37  U.  S.   (L.  ed.)   328. 

The  last  clause  of  this  section  does  not 
apply  to  the  attendance  by  a  district  at- 
torney upon  the  court  and  in  conducting 
examinations  before  commissioners  on  the 
same  day,  and  he  is  entitled  to  a  per  diem 
for  each.  U.  S.  v.  Erwin,  (1893)  147 
U.  S.  685,  13  8.  Ct.  443,  37  U.  8.  (L.  ed.) 
331. 


Sec.  832.  [Fees  of  marshal  of  the  Supreme  Conrt  of  fhe  United  States.] 

The  marshal  of  the  Supreme  Court  of  the  United  States  shall  be  entitled  to 
receive  for  the  service  of  any  warrant,  attachment,  summons,  capias,  or 
other  writ,  except  execution,  venire,  or  a  summons,  or  subpoena  for  a  wit- 
ness, one  dollar  for  each  person  on  whom  such  service  may  be  made.  His 
fees  for  all  other  services  shall  be  the  same  as  are  herein  allowed  to  other 
marshals ;  but  he  shall  pay  into  the  Treasury  of  the  United  States  all  fees 
received  by  him,  and  render  a  true  account  thereof  at  the  close  of  each 
term  to  the  Attorney-General.    [-B.  8.] 

Act  of  June  27,  1864,  ch.  163,  13  Stat.  L.  195,  196;  Act  of  March  2,  1867,  ch.  156,  14 
Stat.  L.  433;  Act  of  June  22,  1870,  ch.  150,  16  Stat.  L.  164. 

As  to  fees  "  allowed  to  other  marshals,"  to  which  the  text  section  refers,  see  R.  S. 
sec.  829,  supra,  p.  678. 

The  salary  of  the  marshal  of  the  Supreme  Court,  made  $3,500  a  year  by  R.  S.  sec. 
680,  which  was  repealed  by  Judicial  Code,  §  297,  in  title  Judiciaby,  was  made  $4,500  a 
year  by  Judicial  Code,  §  224,  in  title  Judiciaby. 

Sec.  833.  [Semi-annual  returns  of  fees  by  district  attorneys,  marshals, 
and  clerks.]  Every  district  attorney,  clerk  of  a  district  court,  clerk  of  a 
circuit  court,  and  marshal,  shall,  on  the  first  days  of  January  and  July, 
in  each  year,  or  within  thirty  days  thereafter,  make  to  the  Attorney-General, 
in  such  form  as  he  may  prescribe,  a  written  return  for  the  half  year  ending 
on  said  days,  respectively,  of  all  the  fees  and  emoluments  of  his  office,  of 
every  name  and  character,  and  of  all  the  necessary  expenses  of  his  office, 
including  necessary  clerk-hire,  together  with  the  vouchers  for  the  payment 
of  the  same  for  such  last  half  year.  He  shall  state  separately  in  such  returns 
the  fees  and  emoluments  received  or  payable  under  the  bankrupt  act ;  and 
every  marshal  shall  state  separately  therein  the  fees  and  emoluments 
received  or  payable  for  services  rendered  by  himself  personally,  those 
received  or  payable  for  services  rendered  by  each  of  his  deputies,  naming 
him,  and  the  proportion  of  such  fees  and  emoluments  which,  by  the  terms 
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of  his  service,  each  deputy  is  to  receive.    Said  returns  shall  be  verified  by 
the  oath  of  the  officer  making  them. 

Act  of  Feb.  26,  1853,  ch.  80,  10  Stat  L.  165:  Act  of  June  22,  1870,  ch.  150,  16  SUt. 
L.  164. 

See  also  the  following  text  R.  S.  aec.  834. 

'* Circuit"  courts,  mentioned  at  the  beginning  of  this  section,  were  abolished  by 
Judicial  Code,  §  289,  in  title  Judiciaby. 

Superseding  the  provisions  in  the  text  in  respect  of  returns  by  district  attorneys  and 
marshals,  except  district  attorneys  in  the  District  of  Columbia,  are  the  provisions  in 
sections  6,  7,  9,  13,  and  24  of  the  Act  of  May  28,  1896,  ch.  252,  infra,  pp.  71&-736; 
and  provision  for  semi-annual  returns  by  clerks  is  made  in  the  Act  of  June  28, 
1902,  ch.   1301,   {   1,  infra,  .p.   735. 

Clerks  not  to  include  in  their  returns  any  fees  not  actually  earned  and  due,  see  the 
Act  of  March  2,  1895,  ch.  189,  infra,  p.  730. 


District  attorneys. —  Under  R.  S.  sec. 
771,  infra,  p.  756,  it  is  part  of  the  duty  of 
the  district  attorney  to  prosecute  all  civil 
actions  in  which  the  United  States  are 
concerned,  and  where,  in  New  Mexico,  the 
district  attorney  has  been  called  u|>on  by 
the  Attorney-General  to  appear  in  an 
action  in  which  the  government  was  inter- 
ested, though  not  a  party,  and  extra  com- 
pensation i«  paid  him  for  such  services, 
whether  entitled  to  receive  it  or  not,  he 
must  account  to  the  government  therefor 
as  a  part  of  the  emoluments  of  his  office. 
U.  S.  V,  Smith,  (1895)  158  U.  S.  346,  15 
S.  Ct.  846,  39  U.  S.  (L.  ed.)  1011. 

The  services  of  a  district  attorney  ren- 
dered in  cases  instituted  against  the 
officers  of  the  United  States  are  a  part  of 
the  duties  of  the  office  and  their  compen- 
satiim  is  to  be  assimilated  to  the  pre- 
scribed fees  and  to  be  returned  and  ac« 
counted  for  as  part  of  the  compensation 

Prescribed  by  the  above  text  section  and 
:.  S.  sees.  823,  824  {supra,  pp.  649,  661), 
834,  835  (the  text  following).  U.  S.  v. 
Ady,  (C.  C.  A.  8th  Cir.  1896)  76  Fed. 
359,  40  U.  S.  App.  312,  22  C.  C.  A.  223. 

The  compensation  allowed  a  district  at- 
torney by  R.  S.  sec.  299,  aupra,  p.  647, 
should  be  included  in  his  returns  imder 
this  section.  Compensation  of  Dist.  Atty., 
(1878)   16  Op.  Atty.-Gen.  99. 

Clerks. —  In  a  circular  of  Attorney-Gen- 
eral Devens  of  Jan.  14,  1879,  issued  to 
clerk«,  he  says,  referring  to  section  833: 
"  This  language  embraces  every  possible 
fee  or  emolument  accruing  to  you  by  the 
reason  of  your  oiBcial  capacity,  and  does 
not  allow  the  withholding  of  any.  What- 
ever ifl  done  by  you  that  you  could  not  do 
if  out  of  office  has  an  official  color  and 
significance  that  brings  it  within  the  com- 
pass of  the  language  of  the  statute."  This 
IS  undoubtedly  a  forcible  and  accurate 
statement  of  the  meaning  of  the  statute, 
said  the  court  in  U.  S.  v.  Hill,  (1887) 
120  U.  S.  169,  7  S.  Ct.  510,  30  U.  S. 
(L.  ed.)  627,  holding,  however,  that 
naturalization  fees  do  not  come  within 
thie  rule.  But  as  to  naturalization  fees 
see  the  Act  of  June  29,  1906,  ch.  3692, 
i  13,  in  title  Naturalization. 
Clerks  are  not  responsible  for  fees  which 


after  using  due  diligence  they  have  failed 
to  collect.  Fees  of  Dist.  Atty.,  Clerks, 
etc.,  (1841)  3  Op.  Atty.-Gen.  627. 

The  Circuit  and  District  Courts  of  the 
District  of  Columbia  are  Circuit  and  Dis- 
trict Courts  within  the  meaning  of  the 
statute  requiring  a  clerk  to  make  a  semi- 
annual return  of  his  fees  and  emoluments. 
Circuit  and  District  Cts.,  etc.,  (1853)  5 
Op.  Atty.-Gen.  684. 

The  requirement  of  an  oath  to  returns 
was  not  impliedly  repealed  by  the  pro- 
vision for  semi-annual  returns  of  clerks 
in  the  Act  of  June  28,  1902,  ch.  1301, 
I  1,  infra,  p.  735.  U.  S.  v.  Mason,  (1910) 
177  Fed.  552,  holding  also  that  the  oath 
may  be  taken  by  the  district  judge. 

Ulerk  ia  a  "debtor"  toith  respect  to 
amount  payable  by  him. —  The  duty  of  a 
clerk  of  a  federal  District  Court  to  pay 
ov^  to  the  United  States  the  surplus 
fees  and  emoluments  of  his  office  which 
his  half-yearly  return  or  the  audit  thereof 
shows  to  exist  over  and  above  the  com- 

f sensation  and  allowances  authorized  by 
aw  to  be  retained  by  him  is  not  governed 
by  the  federal  statutes  relating  to  the  em- 
bezzlement of  **  public  money  "or  **  money 
or  property  of  the  United  States;"  but 
such  fees  and  emoluments  are  received  by 
the  clerk,  not  as  moneys  or  property  be- 
longing to  the  United  States,  but  as  the 
amount  allowed  to  him  for  his  compen- 
sation and  office  expenses  under  the  stat- 
utes dining  his  rights  and  duties;  and 
with  respect  to  the  amount  payable  when 
the  return  is  made,  the  clerk  is  not  a 
trustee,  but  a  debtor.  U.  S.  i;.  Mason, 
(1910)  218  U.  S.  517,  31  S.  Ct.  28,  54 
U.  S.  (L.  ed.)   1133. 

Bankruptcy  forms  not  a  necessary  est- 
pense. —  Where  a  federal  district  judge 
decided  that  bankruptcy  forms  were 
reasonably  necessary  for  the  proper  ad- 
ministration of  justice  in  order  to  insure 
uniformity,  and  thereupon  ordered  the 
District  Court  clerk  to  have  certain  ap- 
proved forme  printed  and  distributed,  and 
to  pay  for  the  same  from  the  receipts  of 
his  office,  the  printing  of  such  forms,  in 
80  far  as  they  were  to  be  used  for  records 
by  referees,  etc.,  could  not  be  regarded  as 
stationery  or  a  necessary  expense  of  the 
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clerk's  office,  within  this  section.  U.  S.  t?. 
Mason,  (C.  C.  A.  Ist  Cir.  1904)  129  Fed. 
742,  64  C.  C.  A.  270. 

Marshals.— It  was  held  that  this  sec- 
tion did  not  deprive  a  marshal  of  his  right 
to  compensation  for  services  that  in  mak- 
ing his  accounts  he  entered  them  in  the 
wrong  fiscal  year,  but  the  transferring  of 
the  charges  to  the  proper  fisciJ  year  would 


not  in  any  way  swell  the  marshal's  emolu- 
ment above  his  lawful  maximimi.  Saun- 
ders V.  U.  S.,  (1896)  73  Fed.  782. 

Allowances  for  travel  by  United  States 
marshals  were  held  to  be  fees  within  the 
meaning  of  this  section  and  should  be 
included  in  the  emolument  returns, 
i^olument  Returns,  etc.,  (1885)  18  Op. 
Atty.-Gen.  124. 


Sec.  834.  [What  to  be  included  in  the  semi-annual  returns  of  district 
attorneys  and  marshals.]  The  preceding  section  shall  not  apply  to  the  fees 
and  compensation  allowed  to  district  attorneys  by  sections  eight  hundred 
and  twenty-five  and  eight  hundred  and  twenty-seven.  All  other  fees, 
charges,  and  emoluments  to  which  a  district  attorney  or  a  marshal  may  be 
entitled,  by  reason  of  the  discharge  of  the  duties  of  his  office,  as  now  or 
hereafter  prescribed  by  law,  or  in  any  case  in  which  the  United  States  will 
be  bound  by  the  judgment  rendered  therein,  whether  prescribed  by  statute 
or  allowed  by  a  court,  or  any  judge  thereof,  shall  be  included  in  the  semi- 
annual return  required  of  said  officers  by  the  preceding  section. 

Act  of  March  3,  1863,  ch.  76,  12  Stat.  L.  741;  Act  of  June  27,  1864,  ch.  163,  13  Stat. 
L.  196. 

K.  S.  sees.  825,  827,  to  which  the  text  refers,  are  given  aupra,  pp.  654,  656. 
See  the  note  to  the  preceding  R.  6.  sec.  833. 


Decisions  prior  to  Acts  cited  in  the  note 
to  the  preceding  text  R.  S.  sec.  833. 

Scope  of  section. —  This  section  does  not 
limit  the  preceding  R.  S.  sec.  833.  HiU- 
born  V.  U.  S.,  (1893)  28  Ct.  CI.  238. 

Items  included  in  returns, — ^An  allow- 
ance for  travel  fees  or  mileage  is  not  in- 
tended as  a  compensation  to  a  district 
attorney  for  services  performed,  but 
rather  as  a  reimbursement  for  expenses 
incurred,  or  presiuned  to  have  been  in- 
curred in  traveling  from  his  residence  to 
the  place  of  holding  court,  or  to  the  office 
of  the  judge  or  commissioner.  While  in 
some  cases  it  may  operate  as  a  compen- 
sation, it  is  not  intended,  and  is  not  a  fee, 
charge,  or  emolument  of  his  office,  within 
tho  meaning  of  this  section,  to  be  included 
in  his  returns  to  the  Attorney-General. 
U.  8.  V,  Smith,  (1895)  168  U.  S.  346, 
15  S.  Ct.  846,  39  U.  S.  (L.  ed.)  1011, 
followed  in  U.  S.  v,  Winston,  (C.  C.  A. 
9th  Cir.  1896)  73  Fed.  149,  44  U.  S.  App. 
401,  19  C  a  A.  419;  Smith  v,  U.  8., 
(1891)  26  Ct.  CI.  568. 

The  government  can  only  be  called  upon 
to  pay  for  services  earned  by  the  district 
attorney  in  his  official  capacity,  and  for 
the   fees   earned   in   the   performance  of 


these  services  he  should  account  to  the 
government  in  his  fee  and  emolument  re- 
turns, unless  there  be  some  express  excep- 
tion taking  them  out  of  the  general  rule. 
The  services  of  the  district  attorney  in 
defending  habeas  corpus  cases,  brought  to 
release  Chinese  emigrants  whom  the  col- 
lector of  the  port  had  ordered  detained, 
are  such  as  are  required  hy  R.  S.  sec.  771, 
infra,  p.  756,  and  he  must  include  an 
assimilated  fee  of  ten  dollars  allowed  him 
by  the  court  for  such  services,  in  the  re- 
turn made  by  him  to  the  government  of 
the  fees  and  emoluments  of  his  office. 
Hillbom  V.  U.  S.,  (1896)  163  U.  S.  342, 
16  5.  Ct.  1017,  41  U.  S.  (L.  ed.)   183. 

The  per  diem  fee  of  a  district  attor- 
ney is  not  a  reimbursement  of  expenses 
and  must  be  included  in  his  emolument 
return.  Smith  v.  U.  S.,  ( 1891 )  26  Ct.  CL 
671. 

A  marshal  is  chargeable  with  all  the 
fees  which  accrued  to  him  whether  they 
were  actually  collected  or  not,  but  he  may 
entitle  himself  to  a  credit  for  such  of 
them  as  he  shows  tliat  he  could  not  re- 
cover bv  any  reasonable  effort.  Fees  of 
Marshals,  (1858)  9  Op.  Atty.-Gen.  176, 
(1866)    11  Op.  Atty.-Gen.  456. 


Sec.  835.  [Compensation  of  district  attorney.]  No  district  attorney 
shall  be  allowed  by  the  Attorney-General  to  retain  of  the  fees  and  emolu- 
ments of  his  oflBce  which  he  is  required  to  include  in  his  semi-annual  return, 
for  his  personal  compensation,  over  and  above  the  necessary  expenses  of  his 
office,  including  necessary  clerk-hire,  to  be  audited  and  allowed  by  the 
proper  accounting  officers  of  the  Treasury  Department,  a  sum  exceeding 
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six  thousand  dollars  a  year,  or  exceeding  that  rate  for  any  time  less  than  a 
year.    [B.  8.] 

Act  of  Feb.  26,  1853,  ch.  80,  10  Stat.  L.  166  5  Act  of  March  3,  1863,  ch.  76,  12  Stat. 
L.  741;  Act  of  June  27,  1864,  ch.  163,  13  Stat.  L.  196;  Act  of  Juno  30,  1864,  ch.  174, 
13  Stat.  L.  312;  Act  of  June  22,  1870,  ch.  150,  16  Stat.  L.  164. 

Su^rseding  the  proviaions  in  the  text,  except  as  to  the  district  attorney  for  the 
District  of  Columbia,  are  the  provisions  for  payment  of  salaries  and  expenses  for 
district  attorneys  made  in  the  Act  of  May  28,  1896,  ch.  252,  §  6,  infra,  p.  718,  and 
sections  there  referred  to;  §  7  of  said  Act,  infra,  p.  722,  and  Acts  cited  in  the  note 
thereto,  and  f  24  of  said  Act^  infra,  p.  721. 


Decisions  prior  to  Act  of  1896  above 
cited. 

Amounts  retained. —  The  fact  that  the 
Treasury  Department  may  have  allowed 
the  district  attorney  more  than  he  was 
entitled  to  receive,  does  not  exonerate  him 
from  the  obligation  to  return  the  amount 
allowed  as  a  part  of  the  emoluments  of 
the  office  if  it  was  earned'  by  him  in  his 
capacity  of  district  attorney.  U.  S.  v. 
Smith,  (1895)  158  U.  S.  346,  15  S.  Ct 
846,  39  U.  S.  CL.  ed.)  1011,  where  the 
court  said:  "The  question  in  this  con- 
nection is,  not  whether  the  district  attor- 
ney was  lawfully  entitled,  under  the  above 
Act,  to  the  amount  allowed,  but  whether, 
having  received  it,  or  at  least  having  been 
credited  with  it,  he  must  not  accoimt  for 
it  as  a  part  of  the  fees  and  emoluments  of 
his  office.  It  is  possible  that  he  was  com- 
pellable by  law  to  render  this  service  for 
the  compensation  provided  for  in  the  fee 
bill,  or  for  the  assimilated  fees  mentioned 
in  section  299;  but,  in  any  case,  the  com- 
pensation was  received  by  him  as  district 
attorney,  and  he  is  bound  to  account  for 
it  to  the  government  as  a  part  of  the 
emoluments  of  his  office,  since  by  the  Act 
of  August  7,  1882  (22  Stat,  at  L.  344), 
'All  fees  or  moneys  received  by  him  above 
said  amount'  (of  $3,500  per  year)  'shall 
be  paid  into  the  Treasury  of  the  United 
States.' " 

A  district  attorns  is  not  allowed  to  re- 
tain, as  against  the  United  States,  a  larger 
fee  than  the  law  allows,  and  the  govern- 
ment is  at  liberty  to  treat  what  wafi  paid 
to  its  attorney  in  excees  of  his  lawful  fees 


as  money  in  his  hands  belonging  to  the 
government.  BUbb  t;.  U.  S.,  (1889)  37 
Fed.  191. 

It  is  the  meaning  of  this  section  that 
the  United  States  attorney  is  entitled  to 
all  the  fees  and  emoluments  of  his  office 
when  in  addition  to  the  amoimt  of  his 
necessary  expenses  they  do  not  exceed  the 
sum  of  six  thousand  dollars  per  annum. 
U.  S.  V.  Stanton,  (C.  C.  A.  2d  Cir.  1898) 
87  Fed.  698,  67  U.  S.  App.  242,  21  C.  C.  A. 
197. 

Office  expenses. —  The  amount  paid  by 
district  attorney  for  necessary  clerk  hire 
in  revenue  cases  instigated  by  the  collector 
should  be  allowed.  Printing  and  sta- 
tionery are  also  part  of  the  necessary 
office  expenses.  Stanton  v.  U.  S.,  (1889) 
37  Fed.  252. 

Cash  paid  for  telegrams  in  regard  to 
criminal  business  are  part  of  the  neces- 
sary expenses  of  the  office  of  district 
attorney.  Stanton  v.  U.  S.,  (1889)  37 
Fed.   262. 

The  necessary  expenses  of  the  office  of 
district  attorney,  including  necessary  clerk 
hire,  should  be  paid  out  of  the  fees  and 
emoluments  of  the  office.  U.  S.  v.  Stanton, 
(CCA.  2d  Cir.  1895)  70  Fed.  890,  36 
U.  S.  App.  799,  17  C  C  A.  475. 

Officers  whose  accounts  are  audited  are 
not  required  by  the  statute  to  pay  the 
expenses  of  the  audit.  The  bill  should  be 
paid  directly  by  the  government  to  the 
clerk.  Such  items  are  not  properly  in- 
cluded in  the  accounts  of  a  district  attor- 
ney.   Stanton  v.  U.  S.,  (1889)  37  Fed.  252. 


R.  S.  aec.  836.    This  section  read  as  follows: 

**  Sec.  836.  There  shall  be  paid  to  the  district  attorney  for  the  southern  district  of 
Kew  York,  in  addition  to  his  salary,  at  the  rate  of  six  thousand  dollars  a  year,  such 
sum  as  shall  be  necessary,  together  with  the  costs  and  fees  allowed  him  by  law,  to  pay 
such  amount  as  majr  be  fixed  by  the  Attorney-General  for  the  proper  expenses  of  his 
office.  But  nothing  in  this  or  the  preceding  section  shall  forbid  the  allowance  of  addi- 
tional compensation  for  services  in  prize  causes,  as  provided  in   Title  *  P^izE.' " 

Act  of  Aug.  6,  1861,  ch.  55,  12  Stat.  L.  317;  Act  of  June  22,  1870,  ch.  150,  16  Stat. 
L.  164;  Act  of  June  30,  1864,  ch,  174,  13  Stat.  L.  312. 

It  was  superseded  by  the  provisions  for  payment  of  office  expenses  of  said  district 
attorney  in  the  Act  of  June  30,  1906,  ch.  3914,  §  1,  infra,  p.  728.  And  the  salary  of 
said  district  attorney  was  fixed  at  $10,000  per  annum  by  the  Act  of  March  3,  1905, 
ch.,1483,  §  1,  infra,  p.  728. 

Sec.  837.  [District  attorney  and  marshal  in  Oregon  and  Nevada.]  The 

district  attorneys  and  marshals  for  the  districts  of  Oregon  and  Nevada  shall 
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be  entitled  to  receive,  for  the  like  services,  double  the  fees  hereinbefore  pro- 
vided; but  neither  of  them  shall  be  allowed  to  retain  of  such  fees  any  sum 
exceeding  the  aggregate  compensation  of  such  ofBcer  as  hereinbefore 
provided.    [R.  8,] 

Act  of  Feb.  27,  1866,  ch.  64,  13  Stat.  L.  440. 

Superseding  the  provisions  of  the  text,  so  far  as  they  award  personal  compensation 
to  district  attorneys  and  marshals,  are  the  provisions  for  the  payment  of  salaries  to 
those  officers  in  the  Act  of  May  28,  1896,  ch.  252,  §§  6,  7  and  9,  infra,  pp.  718,  722, 
736. 

All  provisions  allowing  double  fees  to  marshals  in  Oregon  were  repealed  by  Act  of 
Aug.  1,  1914,  ch.  223,  §  1,  set  forth  infra,  p.  706. 

R.  S.  sec.  838  relates  to  prosecution  of  frauds  on  the  revenue  by  the  district  attorneys, 
and  will  be  found  as  amended  infra,  division  III  of  this  title. 


Docket  fee.— R.  S.  sec  824  {supra, 
p.  661)  and  this  section  authorise  the 
taxation  and  aUowance,  on  a  trial  before 
a  jury  in  a  civil  or  criminal  action  prose- 
cuted by  the  government,  of  a  docket  or 
attorney's  fee  of  forty  dollars.  These 
provisions,  so  far  as  they  may  relate  to 
the  district  attorney,  are  not  repealed  or 
modified  by  Act  May  28,  1896,  ch.  252, 
§  7,  infra,  p.  722,  placing  district  attor- 
neys on  salaries,  except  as  to  the  dis- 


fosition  of  such  fees.  U.  S.  r.  Southern 
'ac.  Co.,  (1909)  172  Fed.  911. 
Double  fees  in  Oregon. —  Prior  to  the 
Act  of  1896  above  cited  it  was  held  that 
a  marshal  is  entitled  to  char^^e  as  part  of 
the  expense  in  serVin^  a  writ  m  a  criminal 
case  a  per  diem  paid  his  deputy  not  to 
exceed  two  dollars  per  day,  and,  in 
Oregon,  double  fees  may  be  allowed  for 
such  services  not  to  exceed  four  dollars 
per  day.  U.  S.  v,  Harker,  (1874)  3  Sawy. 
237,  26  Fed.  Gas.  No.  16,307. 


Sec.  839.  [Compensation  retained  by  a  clerk.]  No  clerk  of  a  district 
court,  or  clerk  of  a  circuit  court,  shall  be  allowed  by  the  Attorney-General, 
except  as  provided  in  the  next  section,  and  in  section  eight  hundred  and 
forty-two  to  retain  of  the  fees  and  emoluments  of  his  ofiftce,  or,  in  case  both 
of  the  said  clerkships  are  held  by  the  same  person,  of  the  fees  and  emolu- 
ments of  the  said  offices,  respectively,  for  his  personal  compensation,  over 
and  above  his  necessary  office  expenses,  including  necessary  clerk-hire,  to  be 
audited  and  allowed  by  the  proper  accounting  officers  of  the  Treasury,  a 
sum  exceeding  three  thousand  five  hundred  dollars  a  year  for  any  such  dis- 
trict clerk  or  for  any  such  circuit  clerk,  or  exceeding  that  rate  for  any  time 
less  than  a  year.    [JB.  8.] 

Act  of  Feb.  26,  1863,  ch.  80,  10  Stat.  L.  166;  Act  of  June  22,  1870,  ch.  160,  16  Stat. 
L.  164. 

"  Circuit "  courts  mentioned  in  this  section  were  abolished  by  Judicial  Code,  {  280, 
in  title  Judiciabt. 

For  similar  provisions  in  respect  of  clerks  of  the  district  courts  in  Oregon,  Montana, 
and  Washington,  see  the  Act  of  Aug.  1,  1914,  ch.  223,  S  1,  infra,  p.  706. 

For  similar  provisions  in  respect  of  compensation  of  the  clerk  of  the  Supreme  Court, 
see  the  Act  of  March  3,  1883,  ch.  143,  {  1. 

As  to  the  disposition  of  fees  of  clerks  in  naturalization  cases,  see  the  Act  of  1906. 
ch.  3692,  §  13,  in  title  Naturalization. 


Holding  two  offices. —  The  above  section 
limits  the  power  of  the  Attorney-General 
in  one  direction  but  not  in  the  other.  He 
must  not  allow  the  clerk  more  than  $3,600 
a  year;  he  may  allow  him  less.  And  as 
his  compensation  is  shifting,  not  fixed,  the 
clerk  is  not  such  an  officer  within  the 
meaning  of  the  Act  of  July  31,  1894,  ch. 
174,  §  2;  28  Stat.  L.  206  (see  Public 
OjFPicERs),  forbidding  a  government  offi- 
cial with  a  salary  of  $2,600  or  over  from 
holding  another  compensated  office,  as  to 
be  prevented  from  holding  the  office  of 
commissioner  and  receiving  the  compen- 


sation thereof.  U.  S.  v,  Durlacher,  (1894) 
63  Fed.  672. 

Amounts  aUowed. —  The  fees  or  com- 
missions of  the  judicial  officers  do  not  be- 
long to  them  without  qualification.  To 
the  limit  of  the  maximum  of  their  com- 
pensation they  do,  but  when  that  limit  is 
exceeded,  both  fees  and  commissions  be- 
long to  the  government.  The  government 
therefore  has  a  contingent  interest  in  all 
fees  and  commissions  allowed  and  received 
by  the  clerk  and  other  officers  referred  to, 
and  when  such  fees  and  commissions  are 
allowed  for  services  7en4ered  the  govern- 
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inent,  it  would  seem  that  the  goyernment 
must  be  liable  therefor.  U.  S.  v,  Wolters, 
(1892)  51  Fed.  896. 

"  It  is  to  be  obaerved  with  respect  to 
sections  839,  842,  844,  and  857  [infra, 
pp.  70a-710]  that  the  fees  the  officers 
named  are  allowed  to  retain  until  the 
maximum  of  their  compensation  is  reached 
are  fees  other  than  those  for  which  the 
United  States  are  liable  and  which  conse- 
quently are  to  be  paid  out  of  the  treas- 
ury." U.  S.  p.  Wolters,  (1892)  61  Fed. 
896. 

In  revenue  cases  won  by  the  govern- 
ment this  section  and  R.  S.  sees.  842  and 
844,  infra f  p.  707,  show  with  great  dis- 
tinctness that  these  fees  are  to  be  re- 
tained by  the  officers  when  received  until 
the  limit  fixed  as  the  maximum  of  their 
compensation  is  exceeded.  Each  one  of 
these  sections  recognizes  this  right  to 
retain  in  plain  terms.  U.  S.  t?.  Cigars, 
etc.,  (1880)  2  Fed.  494.  Contra,  U.  S. 
r.  Wolters,   (1892)   51  Fed.  896. 

"The  only  purpose  of  the  law  in  re- 
quiring all  of  the  earnings  of  a  clerk  to 
be  included  in  his  emolument  returns  was 
to  enable  the  accounting  officers  of  the 
United  States  to  determine  the  amount 
due  to  or  from  said  officer,  and  that  he 
should  not  be  allowed  to  retain  as  his 
fees  a  larger  sum  annually  than  that 
fixed  by  the  statute,  viz.,  $3500  per 
year."  Alexander  v,  U.  S.,  (1908)  43 
Ct.  CI.  389. 

Expenses. —  For  binding  and  express 
charges,  the  clerk  may  charge  what  the 


same  reasonably  cost.    Cavender  r.  Caven 
der,  (1882)    10  Fed.  828. 

That  "necessary  office  expenses"  may 
be  allowed  as  a  proper  credit  appears  from 
R.  S.  sec.  833,  supra,  p.  699,  and  this  sec- 
tion 839.  U.  S.  V.  Mason,  (C.  C.  A.  1st 
Cir.  1904)   129  Fed.  742,  64  C.  C.  A.  270. 

Moneys  paid  by  a  clerk  of  a  District 
Court  during  his  clerkship  for  expenses 
incurred  by  him  as  clerk  for  board  and 
lodging  at  hotel  while  attending  as  clerk 
at  terms  of  the  court  held  away  from  the 
place  where  he  is  required  to  keep  his 
office,  are  not  allowable  to  him  as  "  neces- 
sary expenses  of  his  office."  U.  S.  v,  Gor- 
ham,  (1869)  6  Blatchf.  530,  25  Fed.  Cas. 
No.  15,235. 

A  clerk  is  under  no  legal  obligation  to 
refund  to  the  United  States  that  portion 
of  the  emoluments  of  his  office  which  had 
been  actually  expended  for  necessary  clerk 
hire  before  any  limitation  had  been  placed 
on  the  amoimt  of  such  expenditures;  but 
where  he  has  paid  over  sucn  amounts  upon 
request  of  the  first  comptroller  with  full 
knowledge  of  all  the  facts  upon  which  his 
right  to  retain  the  money  depended,  and 
without  being  under  duress  of  any  sort,  he 
cannot  recover  the  money  in  a  suit  at  law, 
as  such  payment  was  voluntary.  Selby  v. 
U.  S.,  ( 1891 )  47  Fed.  800. 

The  inclusion  in  a  clerk's  account  of  an 
item  for  rent  paid  for  an  office  with  in- 
terest on  the  same  should  be  allowed. 
U.  S.  9.  Cogswell,  (1838)  3  Sumn.  204,  25 
Fed.  Cas.  No.  14,825. 


Sec.  840.  [Clerks  in  CaUfomiay  Oregon,  and  Nevada.]  The  clerks  of 
the  several  circuit  and  district  courts  in  California,  Oregon,  and  Nevada 
shall  be  entitled  to  charge  and  receive  double  the  fees  hereinbefore  allowed 
to  clerks,  and  shall  be  allowed,  respectively,  by  the  Attorney-General,  to 
retain  of  the  fees  so  received  by  them,  for  their  personal  compensation, 
over  and  above  the  necessary  expenses  of  their  offices,  including  the  salaries 
of  deputy  clerks,  and  necessary  clerk-hire,  to  be  audited  by  the  proper 
accounting  officers  of  the  Treasury  Department,  any  sum  not  exceeding 
seven  thousand  dollars  a  year,  nor  exceeding  that  rate  for  any  time  less  than 
a  year :  [Provided,  That  whenever,  in  either  of  the  said  districts,  the  same 
person  holds  the  office  of  clerk  of  both  the  circuit  and  district  courts,  he 
shall  be  allowed  by  the  Attorney-General  to  retain  for  his  personal  compen- 
sation, as  aforesaid,  only  such  sum  as  is  herein  allowed  to  be  retained  by  a 
person  holding  the  office  of  clerk  of  only  one  of  the  said  courts.]     [B.  8.] 

Act  of  Feb.  26,  1853,  ch.  80,  10  Stat.  L.  163;  Act  of  Feb.  19,  1864.  ch.  11,  13  Stat  L. 
6;  Act  of  Feb.  27,  1865,  ch.  64,  13  Stat.  L.  440;  Act  of  June  22,  1870,  ch.  150,  16  SUt 
L.  164;  Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  330. 

**  Circuit "  courts  mentioned  in  the  text  section  are  abolished  by  Judicial  Code,  §  289, 
in  title  Judiciary;  and  the  proviso  at  the  end  of  the  section  is  inoperative  for  the  same 
reason. 

As  to  clerks  of  district  courts  in  Oregon,  the  Act  of  Aug.  1,  1914,  ch.  223,  |  1, 
infra,  p.  705,  repeals  all  provisions  authorizing  those  clerks  to  charge  and  coUect  double 
feea. 
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[Sec.  1.]  [Olerk  in  northern  disteict  of  Illinois.]    •    *    •  On  and  after 

July  first,  nineteen  hnndred  and  twelve,  the  clerk  of  the  District  Court  for 

the  Northern  District  of  Illinois  shall  be  compensated  for  his  services  as 

.such  clerk  as  other  clerks  of  United  States  district  courts  are  compensated, 

[37  Stat  L.  465.] 

This  is  a  provision  in  the  Sundry  Civil  Appropriation  Act  of  Aug.  24,  1912,  ch.  855. 
It  supersedes  a  provision  in  the  Legislative,  Executive,  and  Judicial  Appropriation 
Act  of  July  31,  1894,  ch.  174,  §  1,  28  Stat.  L.  204,  that  the  clerk  of  the  district  court 
for  the  northern  district  of  Illinois  should  have  "  an  annual  salary  of  three  thousand 
dollars." 


[Sec.  1.]  [Clerk  in  Montana.]  •  *  •  That  hereafter  the  fees  and  com- 
pensation of  the  clerk  of  the  circuit  and  district  court  for  the  district  of 
Montana  shall  be  computed  and  allowed  on  the  same  basis  as  like  fees  are 
allowed,  computed,  and  paid  in  the  district  of  Oregon.    [35  Stdt.  L.  376.] 

This  was  a  proviso  annexed  to  an  appropriation  for  fees  of  clerks  in  the  Sundry 
Civil  Appropriation  Act  of  May  27,  1908,  ch.  200,  §  1,  35  Stat.  L.  376. 

The  "  circuit "  court  mentioned  in  the  paragraph,  is  abolished  by  Judicial  Code,  sec. 
289,  post,  title  Judiciaby. 

The  fees  allowed,  etc.,  in  the  district  of  Oregon  are  specifically  referred  to  in  R.  S. 
sec.  840,  supra,  p.  704,  and  in  the  Act  of  Aug.  1,  1914,  ch.  223,  {  1,  immediately 
following. 


[Sec.  1.]  [Fees  and  compensation  of  clerks  and  marshals  in  Oregon, 
Montana,  and  Washington.]  •  •  •  All  Acts  and  parts  of  Acts  authoriz- 
ing the  clerks  of  the  United  States  district  courts  in  and  for  the  States  of 
Oregon,  Montana,  and  Washington,  respectively,  to  charge  and  collect 
double  the  fees  provided  in  section  eight  hundred  and  twenty-eight  of  the 
Revised  Statutes  of  the  United  States,  and  all  Acts  authorizing  United 
States  marshals  in  and  for  said  States,  respectively,  to  receive  and  collect 
double  the  fees  provided  by  section  eight  hundred  and  twenty-nine  of  the 
Revised  Statutes  of  the  United  States,  are  hereby  repealed,  to  take  effect 
from  and  after  January  first,  nineteen  hundred  and  fifteen:  Provided, 
That  no  clerk  of  the  United  States  district  courts  in  and  for  said  States 
shall  be  allowed  by  the  Attorney  General  to  retain  of  the  fees  and  emolu- 
ments of  his  office,  for  his  personal  compensation,  over  and  above  his  neces- 
sary office  expenses,  including  the  necessary  clerk  hire,  to  be  audited  and 
allowed  by  the  proper  accounting  officers  of  the  Treasury,  a  sum  exceeding 
$3,500  per  year,  to  take  effect  from  and  after  January  first,  nineteen  hun- 
dred and  fifteen :  Provided  further,  That  nothing  herein  shall  operate  to 
reduce  the  fees  that  the  clerks  of  the  United  States  district  courts  and 
United  States  marshals  in  any  States  other  than  those  mentioned  herein 
have  heretofore  been  authorized  to  charge  and  collect.    [38  Stat.  L.  654.] 

This  was  a  provision  in  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223, 
foUowing  an  appropriation  for  fees  of  clerks. 

R.  S.  sees.  828  and  829,  mentioned  in  the  text  section,  are  given  supra,  pp.  667,  678. 

For  the  repealed  provisions  authorizing  clerks  in  Oregon  and  Montana  to  charge 
double  fees  see  R.  S.  sec.  840,  supra,  p.  704,  the  Act  of  March  2,  1905,  ch.  1305,  S  6, 
infra,  division  III  of  this  title,  and  the  Act  of  May  27,  1908,  ch.  200,  S  1,  supra,  this 
page. 

For  the  repealed  provisions  authorising  marshals  in  Oregon  to  charge  double  fees 
see  B   S.  sec.  837,  supra,  p.  702. 
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B.  S.  sec.  841.     This  section  read  as  follows: 

"  Sec.  841.  [Compenaation  of  maarshal]  No  marshal  shall  be  allowed  by  the  Atto^ 
ney-General,  except  as  provided  in  the  next  section,  to  retain  of  the  fees  and  emolu- 
ments which  he  is  required  to  include  in  his  semi-annual  return,  as  aforesaid,  for  his 
personal  compensation,  over  and  above  the  necessary  expenses  of  his  office,  including, 
necessary  clerk-hire,  to  be  audited  and  allowed  by  the  proper  accounting  officers  of  the 
Treasury  Department,  and  a  proper  allowance  to  his  deputies,  any  sum  exceeding  six 
thousand  dollars  a  year,  or  exceeding  that  rate  for  any  time  less  than  a  year.  The 
allowance  to  any  deputy  shall  in  no  case  exceed  three-fourths  of  the  fees  and  emolu- 
ments received  or  payable  for  the  services  rendered  by  him,  and  may  be  reduced  below 
that  rate  by  the  Attomey-Qeneral,  whenever  the  returns  show  such  rate  to  be 
unreasonable." 

Act  of  Feb.  26,  1863,  ch.  80,  10  Stat.  L.  166;  Act  of  March  2,  1861,  ch.  84,  12  Stat  L. 
219;  Act  of  June  27,  1864,  ch.  163,  13  Stat.  L.  196;  Act  of  June  22,  1870,  ch.  160, 
16  Stat.  L.  164. 

The  provisions  of  this  section  as  to  marshal's  compensation  were  superseded  by  the 
Act  of  May  28,  1896,  ch.  262,  §§  6,  9,  10  and  12,  infra,  pp.  718,  736,  740,  742. 

As  to  allowance  of  office  expenses  see  the  Act  of  May  28,  1896,  ch.  262,  {  14,  infra, 
p.  720. 


Szpenses  allowed. — A  marshal  is  not 
entitled  to  credit  for  disbursements  that 
he  has  not  made  or  for  credit  for  alleged 
services  of  a  deputy  for  which  he  has  not 

Said.    Fitzsimmons  v.  U.  S.,  ( C.  C.  A.  5th 
ir.  1893)  54  Fed.  812,  13  U.  S.  App.  166, 
4  C.  C.  A.  589. 

In  the  adjustment  of  a  marshal's  emolu- 
ments and  account,  he  may  be  allowed 
credit  for  expenses  of  travel  incurred  by 
him  while  serving  process.  Traveling  Ex- 
penses of  U.  S.  Marshals,  (1885)  18  Op. 
Atty.-Gen.  290. 

He  may  not  be  allowed  expenses  in- 
curred in  the  investigation  of  a  contro- 
versy between  himself  and  one  of  his  depu- 
ties. U.  S.  V.  Fitzsimmons,  (1892)  50 
Fed.  381. 

A  deputy  may  be  allowed  credit  for  ex- 
penses of  travel  incurred  by  him  in  the 
service  of  process,  and  also  three-fourths 
of  profits  arising  from  his  services.  Trav- 
eling Expenses  of  U.  S.  Marshals,  (1886) 
18  Op.  Atty.-Gen.  290. 

Depttties  —  Employment. —  "  Although 
deputies  are  recognized  by  law  as  neces- 
sary to  the  proper  administration  of  the 
marshal's  office,  they  receive  from  the  gov- 
ernment neither  salary  nor  fees,  and  the 
government  has  no  dealings  directly  with 
them.  The  accounts  are  rendered  by  the 
marshal,  who  charges  not  only  for  his  own 
services,  but  for  those  of  each  of  his  depu- 
ties. .  .  .  The  marshal  makes  his  own  bar- 
gains with  his  deputies  and  is  unrestricted 
in  the  amount  he  shall  pay  them,  which 
may  be  either  a  salary  or  a  proportion  of 
the  fees  earned  by  them,  except  that  in 
computing  the  maximum  compensation  to 
which  he  is  entitled  the  allowance  of  no 
deputy  shall  exceed  three-fourths  of  the 
fees  and  emoluments  received  or  payable 
for  the  services  rendered  by  him."  Doug- 
lass V,  Wallace,  (1896)  161  U.  S.  346,  16 
S.  Ct.  485,  40  U.  S.  (L.  ed.)  727.  See 
also  Powell  v,  U.  S.,  (1894)  60  Fed.  687. 

The  deputy  marBhals  are  not  employed 
by  the  government  and  have  no  contract, 
either  express  or  implied,  with  the  United 


States  in  virtue  of  which  they  can  main- 
tain suit  for  services  rendered.  Powell  r. 
U.  S.,  (1894)  60  Fed.  687. 

Amount  of  fees, —  There  is  nothing  in 
R.  S.  841  to  prevent  the  marshal  from 
paying  his  deputies  three-fourths  of  the 
gross  fees  earned  by  them  before  deduct- 
incr  their  actual  expenses,  nor  is  there  any- 
thing to  prevent  the  Treasury  Depart- 
ment from  settling  his  accounts  on  the 
same  basis,  but  he  cannot  claim,  in  a  suit 
against  him  by  government  on  his  ac- 
counts, that  in  adjusting  thereof  the  courts 
should  adopt  some  method  not  pursued  by 
him  in  settling  his  accounts.  U.  S.  r. 
Fitzsimmons,  (1892)  60  Fed.  387,  afirmei 
by  (C.  C.  A.  6th  Cir.  1893)  54  Fed.  812, 
13  U.  S.  App.  166,  4  C.  C.  A.  589. 

There  is  no  law  or  practice  that  entitles 
a  deputy  to  all  the  fees  earned  in  indi- 
vidual cases.  U.  S.  v.  Fitzsimmons,  (1892) 
50  Fed.  381,  (C.  C.  A.  5th  Cir.  1893)  54 
Fed.  812,  13  U.  S.  App.  166,  4  C.  C.  A. 
689. 

The  Attorney-General  is  not  authorized 
to  fix  the  compensation  of  a  deputy  mar- 
shal at  $3,000,  nor  to  act  upon  the  amount 
of  his  fees,  but  upon  the  rate  only.  Hence 
there  is  nothing  for  him  to  act  upon  until 
the  marshal's  return  is  in,  when  he  shall 
decide  whether  three-fourths  of  his  earn- 
ings is  an  unreasonably  large  compensa- 
tion or  not.  Phillips's  Case,  (1876)  11 
Ct.  CI.  573. 

Regulations  by  the  Attorney-General, 
regarding  the  length  of  service  and  com- 
pensation of  special  deputy  marshals,  can- 
not have  a  retroactive  eflfect  so  as  to  in- 
validate a  claim  for  services  performed 
before  they  were  in  existence.  U.  S.  t?. 
Davis,  (1889)  132  U.  S.  334,  10  S.  Ct.  105, 
33  U.  S.  (L.  ed.)  390;  U.  S.  v.  Schofield. 
(1889)  132  U.  S.  337,  10  S.  Ct.  106,  33 
U.  S.  (L.  ed.)  377. 

A  contract  made  by  a  marshal  with  his 
deputy,  whereby  the  deputy  was  to  employ 
and  pay  his  "  under-deputies  "  and  was  to 
receive  three-fourths  of  the  fees  earned  by 
himself  and  them,  is   illegal   and  void: 
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Ist,  Because  a  deputy  may  not  appoint 
sub-deputies.  2d,  Such  compensation  is 
unauthorized  and  exceeds  the  allowance 
by  law.  3d,  A  deputy  may  not  farm  the 
duties  of  his  office  by  hiring  assistants  at 


a  fixed  compensation  who  asree  to  trans- 
fer the  fees  earned  by  them  to  such 
deputy.  Schloss  v.  Hewlett,  (1886)  81 
Ala.  266,  1  So.  263. 


Sec.  842.  [Additional  compensation  in  prize  causes.]  Clerks  and  mar- 
shals may  be  allowed  to  retain,  for  all  oflBcial  services  in  prize  causes,  an 
additional  compensation  not  exceeding  in  amount  one-half  of  the  maximum 
compensation  allowed  to  them,  respectively,  by  the  three  preceding  sections. 
[B.  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  312. 

Compensation  to  marshals  is  now  provided  for  by  Act  of  May  28,  1896,  ch.  252, 
§§  6.  9,  10  and  12,  infra,  pp.  718,  736,  740,  742. 

"The  three  preceding  sections,"  to  which  the  text  refers,  are  R.  S.  sees.  839,  840 
and  841,  supra,  p.  703  et  aeq. 

Sec.  843.  [Allowances  for  each  year  made  from  the  fees  thereof.]  The 

allowances  for  personal  compensation  of  district  attorneys,  clerks,  and  mar- 
shals, for  each  calendar  year,  shall  be  made  from  the  fees  and  emoluments 
of  that  year,  and  not  otherwise.    [JB.  8.] 

Act  of  Feb.  26,  1853,  ch.  80,  10  Stat.  L.  166. 

The  provisions  of  this  section  are  superseded  as  to  personal  compensation  of  district 
attorneys  and  marshals  by  the  Act  of  May  28,  1896,  ch.  252,  f§  6,  7  and  9,  infra, 
pp.  718,  722,  736,  sec.  8,  supra,  p.  622,  and  sees.  14-18,  infra,  pp.  720-725. 

Expenses. —  Compensation    for    service  as  to  expenses  of  any  year  to  be  met  by 

and   expenses   for   any   given   year   shall  appropriations  for  such  year.     Huhm  v. 

be  paid  out  of  the  fees  and  emoluments  U.  S.,  (1895)  66  Fed.  531. 
of  that  year,  and  the  same  rule  obtains 

Sec.  844.  [Payment  of  surplus  fees  into  the  Treasury.]  Every  district 
attorney,  clerk,  and  marshal  shall,  at  the  time  of  making  his  half-yearly 
return  to  the  Attorney-General,  pay  into  the  Treasury,  or  deposit  to  the 
credit  of  the  Treasurer,  as  he  may  be  directed  by  the  Attorney-General,  any 
surplus  of  the  fees  and  emoluments  of  his  office,  which  said  return  shows 
to  exist  over  and  above  the  compensation  and  allowances  authorized  by  law 
to  be  retained  by  him.    [B,  8.] 

Act  of  Feb.  26,  1853,  ch.  80,  10  Stat.  L.  166;  Act  of  June  22,  1870,  ch.  150,  16  Stat. 
L.  164- 

This  section  was  superseded  as  to  district  attorneys  and  marshals,  except  the  district 
attorney  for  the  District  of  Columbia,  by  the  Act  of  May  28,  1896,  §§  6  and  24,  infra, 
pp.  718,  721. 

As  to  annual  returns  of  fees  by  the  clerk  of  the  Supreme  Court  and  by  the  clerks 
of  the  Circuit  Courts  of  Appeals  see  the  Act  of  March  15,  1898,  ch.  68,  {  8,  infra, 
p.  731,  and  the  Act  of  June  6,  1900,  ch.  791,  §  1,  infra,  p.  734. 


Excessive  fee  of  district  attorney. — 
Where  the  district  attorney  prosecuted  a 
suit  to  enforce  a  statutory  lien  for  inter- 
nal revenue  taxes,  and  on  settlement 
thereof,  by  payment  of  a  stated  sum  with 
fees  and  costs,  and  a  greater  fee  was  taxed 
in  favor  of  the  district  attorney  than  the 
law  allowed,  and  was  paid  by  the  defend- 
ant, the  district  attorney  was  accountable 
to  the  government  for  the  excess  over  his 
lawful  fees.  Bliss  v.  U.  S.,  (E.  D.  Mo. 
1889)  -37  Fed.  191,  (E.  D.  Mo.  1889)  38 
Fed.  230. 

Compensation  retained  by  a  clerk. — 
See  K.  S.  sec.  839,  supra,  p.  703,  and  notes 
thereto. 


A  marshal  must  account  for  the  fees 
which  he  earned  and  failed  or  neglected 
to  collect.  (1866)  11  Op.  Attv.-Gen.  455; 
(1858)  9  Op.  Atty.-Gen.  176\  Without 
special  legislation  for  his  relief,  he  can- 
not receive  a  credit,  in  his  accounts,  for 
fees  which  he  was  unable  to  collect,  by 
reason  of  the  insolvency  or  non-residence 
of  the  parties.  (1866)  11  Op.  Atty.-Gen. 
455.  See,  however,  (1858)  9  Op.  Atty.- 
Gen.  176,  where  it  was  said:  "While  he 
is  chargeable  with  all  the  fees  and  emolu- 
ments of  his  office,  he  may  entitle  himself 
to  a  credit  for  such  of  them  as  he  shows 
that  he  could  not  recover  by  any  reason- 
able effort  which  he  might  have  made." 
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Sec.  845.  [Auditing  of  accounts  of  district  attorney,  etc.,  in  Depart- 
ment of  Justice.]  In  every  case  where  the  return  of  a  district  attorney, 
clerk,  or  marshal  shows  that  a  surplus  may  exist,  the  Attorney-General  shidl 
cause  such  returns  to  be  carefully  examined,  and  the  accounts  of  disburse- 
ments to  be  regularly  audited  by  the  proper  officer  of  his  Department,  and 
an  account  to  be  opened  with  such  officer  in  proper  books  to  be  provided  for 
that  purpose.    [B.  8.] 

Act  of  Feb.  26,  1863,  ch.  80,  10  Stat.  L.  165,  166;  Act  of  June  22,  1870,  ch.  150, 
16  Stat.  L.  164. 
See  the  note  to  the  preceding  R.  S.  sec.  844. 

Disanowance   by  the   auditing   officen  ing  and  disbursing  officer  he  ia  not  en- 

of  a  clerk's  claim  to  fees  is  not  a  defense  titled  to  credit  for  alleged  seryices  of  his 

to    his    action    against    the    government  deputies  that  he  has  not  paid  for.    Fitz- 

therefor.     U.  S.  t?.  Fitch,    (C.  C.  A.  6th  simmons  t;.  U.  S.,  (C.  C.  A.  5th  Cir.  1893) 

Cir.    1895)    70  Fed.   578,   37   U.   S.  App.  54  Fed.  812,  13  U.  S.  App.  166,  4  C.  C.  A. 

103,  17  C.  C.  A.  233.  589,  affirming  (N.  D.  Ga.  1892)   50  Fed. 

In  a  suit  on  a  marshal's  bond  to  re-  381. 
cover  balances  due  by  him  as  an  account- 

Sec.  846.  [Accounts  of  district  attorneys,  clerks,  marshals,  and  com- 
missioners to  be  certified  to  by  district  judge.]  The  accounts  of  district 
attorneys,  clerks,  marshals,  and  commissioners  of  circuit  courts  shall  be 
examined  and  certified  by  the  district  judge  of  the  district  for  which  they 
are  appointed,  before  they  are  presented  to  the  accounting  officers  of  the 
Treasury  Department  for  settlement.  They  shall  then  be  subject  to  revision 
upon  their  merits  by  said  accounting  oflBcers,  as  in  case  of  other  public 
accounts :  Provided,  That  no  accounts  of  fees  or  costs  paid  to  any  witness 
or  juror,  upon  the  order  of  any  judge  or  commissioner,  shall  be  so  re-exam- 
ined as  to  charge  any  marshal  for  an  erroneous  taxation  of  such  fees  or 
costs.  That  where  the  ministerial  officers  of  the  United  States  have  or  shall 
incur  extraordinary  expense  in  executing  the  laws  thereof,  the  payment  of 
which  is  not  specifically  provided  for,  the  President  of  the  United  States 
is  authoWzed  to  allow  the  payment  thereof  under  the  special  taxation  of  the 
district  or  circuit  court  of  the  district  in  which  the  said  services  have  been 
or  shall  be  rendered,  to  be  paid  from  the  appropriation  for  defraying  the 
expenses  of  the  judiciary.    [B.  8,] 

Act  of  Aug.  16,  1856,  ch.  124,  11  Stat.  L.  49. 

The  latter  portion  of  the  section,  beginning  with  the  words  "  That  where  the  min- 
isterial officers,"  etc.,  in  the  proviso  was  added  by  amendment  by  the  Act  of  Feb.  18, 
1875,  ch.  80,  18  Stat.  L.  318. 

Provisions  covering  the  same  subject  in  part  are  found  in  Act  of  Feb.  22,  1875,  ch. 
05,  $  1,  infra^  p.  711,  where  the  cases  construing  this  section  are  treated. 
.    **  Commissioners  of  circuit  courts,''  mention^  in  the  text  section,  were  superseded 
by  "  United  States  Commissioners  *'  with  the  same  powers  and  duties  by  the  Act  of 
May  28,  1896,  ch.  252,  §  19,  supra,  p.  631. 

Provision  requiring  that  the  accounts  of  officers,  mentioned  in  the  text  section,  be 
sent  to  the  Attorney-General  and  examined  under  his  supervision  "  before  transmission 
to  the  Department  of  the  Treasury"  was  made  by  sec.  13  of  the  Dockery  Act  of  July 
31,  1894,  ch.  174,  in  title  Tbeasubt  Defabtment. 

Provision  for  the  making  out  of  expense  accounts  by  district  attorneys  and  marshals 
and  the  submission  thereof  to  the  court  for  examination  were  made  by  the  Act  of 
May  28,  1896,  ch.  252,  §  13,  infra,  p.  720,  and  by  the  Act  of  May  27,  1908,  ch.  200,  f  1, 
infra,  p.  726. 

'  \/Onstraction  of  statute  by   custom. —  cers,  concurred  in  by  judges  of  eminence, 

Long  practice  amoimting  to  a  contempo-  heads  of  departments  and  the  accounting 

raneoua  and  continuous  construction  of  a  officers  of  the  Treasury,  and  confided  in 

statute  relating  to  the  fees  of  judicial  offi-  by   those    concerned,    should   have   great 
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weight  in  the  determination  of  the  true 
meaning  of  the  statute.  U.  S.  v.  Hill, 
(1887)  120  U.  S.  169,  7  S.  Ct.  610,  30 
U.  S.  (L,  ed.)  627. 

Erroneons  fees  paid  by  marsbal. —  Un- 
der this  section  the  allowance  by  the  court 
of  the  account  of  an  official  does  not  pre- 
clude revision  by  the  proper  officers  of  the 
Treasury  nor  justify  its  payment  if  such 
allowance  was  unauthorized  by  law,  but 
the  marshal  shall  not  be  charged  for  erro- 
neous fees  paid  by  him  to  witnesses  or 
jurors  under  order  of  the  court;  and  an 
action  against  him  to  recover  such  fees 
cannot  be  sustained.  McMuUen  t\  U.  S., 
(1892)    146  U.  S.  860,  13  S.  Ct.  127,  36 


U.  S.  (L.  ed.)  1007;  Harmon  v.  IT.  S., 
(1890)  43  Fed.  660;  U.  S.  v.  Ilillyer, 
(C.  C.  A.  9th  Cir.  1893)  58  Fed.  678,  15 
U.  S.  App.  269,  7  C.  C.  A.  428. 

Extra  expenses. — ^A  district  attorney  is 
entitled  to  reimbursement  for  necessary 
expenses  in  causing  arrest  of  an  accused 
who  he  had  just  cause  to  think  would 
escape  otherwise,  but  it  is  not  a  debt  for 
which  an  action  will  lie.  The  President 
alone  is  authorized  to  allow  payment  of 
this  class  of  expenses,  after  they  have 
been  especially  taxed,  and  the  courts  can- 
not interfere  with  his  decision.  Stanton 
V.  U.  S.,  (1889)   37  Fed.  262. 


S.  S.  sec  847.  This  section  in  the  Revised  Statutes  was  superseded  by  section  21  of 
the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  28,  1896,  ch.  262, 
and  is  set  forth  in  the  notes  to  the  latter  section  infra,  p.  745. 


Fees  :   How  Paid  and  Becovebed 

Sec.  855.  [  Jiurors  and  witnesses,  when  paid  by  marshal.]  In  cases  where 
the  United  States  are  parties,  the  marshoJ  shall,  on  the  order  of  the  court, 
to  be  entered  on  its  minutes,  pay  to  the  jurors  and  witnesses  all  fees  to 
which  they  appear  by  such  order  to  be  entitled,  which  sum  shall  be  allowed 
him  at  the  Treasury  in  his  accounts.     [B,  8.] 

Act  of  Feb.  26,  1863,  ch.  80,  10  Stat.  L.  168. 

As  given  in  the  Revised  Statutes,  the  heading  ''Fees:  How  Paid  and  Recovered,*' 
appearing  above,  covered  only  this  section  and  R.  S.  sees.  866  and  867,  following. 


Only  where  United  States  are  parties. 
— **  The  federal  court  has  no  authority  to 
order  the  payment  of  witness  fees  except 
in  cases  in  which  the  federal  government 
is  a  party."  Virginifi  t\  Felts,  (W.  D.  Va. 
1904)  133  Fed.  86. 

The  order  of  court  is  the  Toucher  upon 
which  the  marshal  relies  for  his  authority 
to  make  the  payments,  and  of  necessity, 
copies  thereof  duly  certified  must  be  fur- 
nished the  marshal,  one  of  which  is  made 
part  of  the  original  report,  sent  to  Wash- 
ington, and  the  other  is  made  part  of  the 
duplicate  account  which  is  retamed  in  the 
clerk's  office  under  the  provisions  of  sec- 
tion 1  of  the  Act  of  Feb.  22,  1876,  ch.  96, 
infra,  p.  711.  Van  Duzee  v.  U.  S.,  (1894) 
69  Fed.  440. 

An  order  of  the  Circuit  Court  to  pay 
witnesses  is  authoritative  upon  the  mar- 
shal and  upon  such  payment  protects  him 
on  the  auditing  of  his  accounts.  Duval  v, 
U.  S.,  (1888)  23  Ct.  CI.  102. 

Where  a  marshal  pays  witness  and 
jurors'  fee  under  order  of  the  court,  he  is 
protected  by  it,  however  erroneous  that 
order  may  be.  These  payments  are  not 
subject  to  re-examination  by  the  depart- 
ment.   U.  8.  V.  Hillyer,  (1892)   1  Alaska 

47, 

A  marshal  cannot  prescribe  the  form  of 
Toncher  upon  which  he  will  pay  witnesses 
and  jurors;   that  discretion  is  properly 


exercised  by  the  authority  which  has 
power  to  pass  upon  his  accounts.  Single- 
ton V.  U.  S.,  (1887)  22  Ct.  CL  118. 

The  seal  of  the  court  need  not  be  at- 
tached to  orders  for  payment  under  this 
section;  the  marshal,  like  the  clerk,  is  an 
officer  of  the  court  and  required  to  attend 
each  sitting  (R.  S.  sec.  787,  infra,  p.  764), 
and  in  the  eye  of  the  law  is  cognisant  of 
the  orders  of  the  court.  Singleton  v.  U.  S., 
(1887)  22Ct.  CI.  118. 

Payment  to  assignees  of  witnesses. —  In 
making  payment  of  witness  fees  marshals 
must  be  governed  by  the  general  laws  as 
to  powers  of  attorney  and  assignments. 
Lopez  V.  U.  S.,  (1889)  24  Ct.  CI.  84,  where 
the  court  made  the  following  conclusions 
of  law:  (1)  A  marshal  mav  paj[  witness 
fees  to  persons  other  than  those  in  whose 
favor  such  fees  are  taxed  by  the  court, 
upon  the  unrevoked  and  undisputed  or- 
ders, assignments,  or  transfers  thereof  by 
by  the  witness.  (2)  Such  unrevoked  and 
undisputed  orders,  assignments,  and  trans- 
fers are  so  far  valid  under  the  law  that 
if  payment  be  made  thereon  the  assignors 
will  be  estopped  from  setting  up  any  other 
claim  on  their  behalf,  and  such  payment 
will  be  a  valid  discharge  of  the  indebted- 
ness. As  to  validity  of  assignment  of 
claims  against  the  United  States,  see  R.  S. 
sec.  3477,  in  Claims,  vol.  2,  p.  179,  and 
notes  thereto. 


710 


4  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  856.  [Fees  of  district  attorneys,  marshals,  etc.,  how  paid.]    The 

fees  of  district  attorneys,  clerks,  marshals,  and  commissioners,  in  cases 
where  the  United  States  are  liable  to  pay  the  same,  shall  be  paid  on  settling 
their  accounts  at  the  Treasury.    [R,  S.] 

Act  of  Feb.  26,  1853,  ch.  80,  10  Stat.  L.  168. 

Compensation  of  district  attorneys  and  marshals  is  now  made  by  salaries,  etc., 
instead  of  fees,  by  the  Act  of  May  28,  1896,  ch.  262,  f  6,  infra,  p.  718,  and  provisions 
to  which  reference  is  there  made. 


"  Cases  where  the  United  States  are 
liable  to  pay  "  are  not,  however,  suits  in 
which  the  fees  are  collected  from  the  gov- 
ernment's antagonists ;  but  others  in  which 
it  is  an  unsuccessful  party;  and  also 
where  services  are  required  (such  as  the 
Act  specifies),  for  which  no  fees  are  taxed 
to  the  defendant.  Where  the  United 
States  are  successful  and  the  fees  are  re- 
covered from  the  defendant,  the  case  does 
not  fall  within  this  section.  U.  S.  v. 
Cigars;  etc.,  (1880)  2  Fed.  494,  14  Phila. 
(Pa.)  654,  37  Leg.  Int.  (Pa.)  237,  26 
Fed.  Cas.  No.  14,793a. 

When  and  how  paid. —  This  section  per- 
mits fees  to  be  paid,  not  at  the  end  of 
the  year,  but  as  often  as  they  choose  to 
present  and  settle  their  accounts.  Pat- 
terson V,  U.  S.,  (1886)  21  Ct.  CI.  324. 


The  fees  of  marshals,  district  attorneys, 
and  clerks  in  government  suits  taxed  and 
recovered  as  costs  from  defendants  should 
be  turned  into  the  treasury  and  not  paid 
over  to  the  officers.  The  exceptions  to  this 
rule  are  fees  recovered  under  R.  S.  sec 
825,  8upra,  p.  654,  R.  S.  sec.  3090  in  Cus- 
toms DtmES,  vol.  2,  p.  1174,  and  R.  S. 
sec.  4639,  in  title  Pbize.  Fees  of  Dist. 
Atty..   (1877)    15  Op.  Atty.-Gen.  388. 

Interest  cannot  be  recovered  against 
the  United  States  upon  unpaid  accounts 
or  claims  against,  although  they  are  just 
and  have  been  allowed  by  the  Treasury  De- 
partment. Baxter  r.  U.  S.,  (C.  C.  A.  8th 
Cir.  1892)  51  Fed.  671,  10  U.  a  App.  243, 
2  C.  C.  A.  411. 


Sec.  857.  [Fees,  how  recovered.]  The  fees  and  compensations  of  the 
ofiBcers  and  persons  hereinbefore  mentioned,  except  those  which  are  direct4?d 
to  be  paid  out  of  the  Treasury,  shall  be  recovered  in  like  manner  as  the 
fees  of  the  officers  of  the  States  respectively  for  like  services  are  recovered. 
[R.  S,] 

Act  of  May  8,  1792,  ch.  36,  1  Stat.  L.  278. 


The  fees  mentioned  in  this  section  are 
fees  other  than  those  for  which  the 
United  States  are  liable,  and  which,  con- 
sequently, are  to  be  paid  out  of  the 
treasury.  U.  S.  v,  Wolters.  (S.  D.  Cal. 
1892)   51  Fed.  896. 

This  section  relates  only  to  the  mode  of 
recovering  fees,  not  to  the  amount  of  fees 
chargeable.  The  Mary  H.  Brockway, 
(1892)  49  Fed.  161. 

This  section  applies  to  statutes  of  the 
state  as  a  whole  and  not  to  a  special  law 
relating  only  to  some  of  the  courts  in  a 
part  of  the  state.  Where  in  the  parish  of 
Orleans  in  the  state  of  Louisiana,  it  is  re- 
quired, under  an  exceptional  system,  that 
costs  be  paid  in  advance,  to  be  paid  back 
if  the  adverse  party  is  cast,  an  officer  does 
not  lose  his  lees  by  not  requiring  such 
payment  in  advance,  as  the  law  of  Louis- 
iana provides  that  costs  are  to  be  paid  by 
the  party  east,  and  the  general  remedy  is 
by  execution.  Aiken  v.  Smith,  (C.  C.  A. 
5th  Cir.  1893)  57  Fed.  423,  13  U.  S.  App. 
394,  6  C.  C.  A.  414. 

Where,  by  the  state  practice,  upon  the 
discharge  of  attachments  against  vessels 
or  other  property,  or  on  the  release  of 
property  taken  upon  replevin,  the  sheriff's 


fees  must  be  paid  at  time  by  the  person 
who  receives  the  property,  it  is  proper  to 
require  the  claimant  in  an  admiralty  case 
to  pay  the  marshal's  necessary  expenses 
in  keeping  a  vessel  under  the  mandate  of 
the  court  upon  dismissal  of  a  libel  against 
it.  The  Georgeanna,  (S.  D.  N.  Y.  1887) 
31  Fed.  405. 

In  the  case  of  In  re  The  Allegheny, 
(D.  C.  N.  J.  1897)  86  Fed.  463,  in  the 
district  of  New  Jersey,  the  marshal's 
reasonable  expenses  incurred  in  caring  for 
a  vessel  while  in  his  custody  were  ordered 
to  be  paid  out  of  the  proceeds  of  a  sale  of 
the  vessel  deposited  in  the  registry,  with- 
out awaiting  a  final  decree  in  the  cause, 
inasmuch  as  for  like  services  in  the  courts 
of  New  Jersey  the  sheriff  would  be  enti- 
tled to  his  costs  and  disbursements  when 
his  service  had  been  completed  by  a  deliv- 
ery of  the  property  to  tne  party  who,  as 
purchaser  at  the  sale,  was  legally  entitled 
to  it. 

A  surety  for  fees  and  costs  was  held 
not  liable  to  atta<;hment  for  not  paying 
the  plaintiffs  witnesses  for  their  daily 
attendance  in  court.  Hyer  v.  Smith, 
(1828)  3  Cranch  C.  C.  376,  12  Fed.  Cas. 
No.  6,978,  a  case  in  the  District  of  Colum- 
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bla,  where  counsel  for  the  surety  cited  the 
Maryland  statutes. 

RecoTery  in  ordinary  action. —  If  wit- 
ness fees  aie  not  paid,  payment  may  be 
enforced  as  in  ordinary  actions  and  accord- 
ing to  the  practice  of  the  court  therein. 
In  re  Griffen,  (1868)  2  Ben.  209,  11  Fed. 
Cas.  Xo.  6,810. 

Suit  on  marshal's  bond. —  The  fees  of  a 
witness  for  the  United  States  constitute 
a  claim  against  the  marshal,  not  against 
the  United  States,  and  therefore  an  as- 
signment of  the  claim  is  not  prohibited 
by  R.  S.  sec.  3477  in  Claims,  vol.  2, 
p.  179.  And  the  assignee  of  pay  cer- 
tificates of  such  witnesses  may,  if  the 
marshal  refuses  to  pay  him,  recover  in 
a   suit   on   the  marshal^s   bond.     Boll  in 


r.   Blythe,    (C.   C.  S.   C.   1891)    46   Fed. 
181. 

Waiver  of  witness  fees. —  If  a  party 
does  not  pay  a  witness  either  before  or 
after  he  ha£  testified,  the  presumption  is 
that  the  debt  is  forgiven,  unless  the  fail- 
ure to  pay  is  explained  in  such  wise  that 
the  fee  can  be  considered  as  if  "  paid,"  be- 
cause both  parties  intend  it  shall  be  paid. 
Witnesses  are  generally  paid  in  advance, 
or  at  the  time,  or  soon  afterwards;  and 
where  they  are  paid  in  one  or  more  cases, 
and  not  in  others,  the  evidence  ifl  strong 
that  they  are  never  to  be  paid,  especially 
where  a  long  time  has  elapsed  between  the 
rendering  of  the  service  and  the  taxation. 
Wooster  r.  Handy,  (8.  D.  N.  Y.  1886)  23 
Fed.  49. 


Sec.  980.  [When  district  attorney  is  entitled  to  but  one  bill  of  costs 
for  several  prosecutions.]  When  a  district  attorney  prosecutes  two  or 
more  indictments,  suits,  or  proceedings  which  should  be  joined,  he  shall  be 
paid  but  one  bill  of  costs  for  all  of  them.    [B.  8.] 

Act  of  Feb.  26,  1853,  ch.  80,  10  Stat.  L.  162. 

District  attorneys  are  now  paid  salaries  and  other  compensation  in  lieu  of  fees  by 
the  Act  of  May  28,  1896,  ch.  262,  (  6,  infra,  p.  718,  and  provisions  to  which  reference 
is  there  made. 


Fees  in  joined  cases. — ^A  district  attor- 
nejr  is  entitled  to  but  one  fee  for  all  cases 
arising  out  of  one  writ  of  mandamus. 
The  stisitute  provides  that  he  should  have 
but  one  bill  of  costs  in  several  proceed- 
ings which  should  be  joined;  he  is  sup- 
posed to  know  when  cases  should  be  joined, 
and  if  he  faila  to  do  this  and  the  matter 
is  brought  to  the  attention  of  the  court  he 
can  have  only  such  fees  as  he  would  have 
been  entitled  to  if  they  had  been  so 
brought  or  consolidated.  Durant  v.  Wash- 
ington County,  (1869)  Woolw.  377,  8  Fed. 
Cas.  No.  4,191. 


Where  more  than  one  indictment  is 
brought  against  the  same  person  for 
charges  that  might  have  been  joined,  a 
district  attorney  is  entitled  to  but  one 
fee.  HiUbom  t?.  U.  S.,  (1892)  27  Ct.  CI. 
555. 

Where  two  defendants  are  joined  in  the 
same  indictment  and  one  enters  a  plea  of 
guilty  and  the  other  is  tried  before  a  jury, 
the  district  attorney  should  be  allowed  a 
docket  fee  of  twenty  dollars  in  the  latter 
and  ten  dollars  in  the  former.  Waters  t?. 
U.  S.,  (1896)  31  Ct.  CI.  310. 


[Sec.  1.]  [Accounts  for  costs,  etc.,  of  clerks,  marshals,  district  attor- 
n^s,  and  commissioners.]  That  before  any  bill  of  costs  shall  be  taxed  by 
any  judge  or  other  oflBcer,  or  any  account  payable  out  of  the  money  of  the 
United  States  shall  be  allowed  by  any  officer  of  the  Treasury,  in  favor  of 
clerks,  marshals,  or  district  attorneys,  the  party  claiming  such  account 
shall  render  the  same,  with  the  vouchers  and  items  thereof,  to  a  United 
States  circuit  or  district  court,  and,  in  the  presence  of  the  district  attorney 
or  his  sworn  assistant,  whose  presence  shall  be  noted  on  the  record,  prove  in 
open  court,  to  the  satisfaction  of  the  court,  by  his  own  oath  or  that  of  other 
persons  having  knowledge  of  the  facts,  to  be  attached  to  such  account,  that 
the  services  therein  charged  have  been  actually  and  necessarily  performed 
as  therein  stated ;  and  that  the  disbursements  charged  have  been  fully  paid 
in  lawful  money;  and  the  court  shall  thereupon  cause  to  be  entered  of 
record  an  order  approving  or  disapproving  the  account,  as  may  be  according 
to  law,  and  just.  United  States  commissioners  shall  forward  their  accounts, 
duly  verified  by  oath,  to  the  district  attorneys  of  their  respective  districts. 
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by  whom  they  shall  be  submitted  for  approval  in  open  court,  and  the  court 
shall  pass  upon  the  same  in  the  manner  aforesaid.  Accounts  and  vouchers 
of  clerks,  marshals,  and  district  attorneys  shall  be  made  in  duplicate,  to  be 
marked  respectively  **  original  "  and  **  duplicate  *\  And  it  shall  be  the 
duty  of  the  clerk  to  forward  the  original  accounts  and  vouchers  of  the 
officers  above  specified,  when  approved,  to  the  proper  accounting  officers  of 
the  Treasury,  and  to  retain  in  his  office  the  duplicates,  where  they  shall  be 
open  to  public  inspection  at  all  times.  Nothing  contained  in  this  act  shall 
be  deemed  in  any  wise  to  diminish  or  affect  the  right  of  revision  of  the 
accounts  to  which  this  act  applies  by  the  accounting  officers  of  the  Treasury, 
as  exercised  under  the  laws  now  in  force.  [18  Stat  L.  333.] 

This  and  Aection  7  following  are  from  the  Act  of  Feb.  22,  1875,  ch.  95,  entitled 
"An  Act  regulating  fees  and  costs  and  for  other  purposes." 

The  above  provisions  as  to  transmission  and  revision  of  accoimts  are  largely  super- 
seded  by  provisions  in  section  13  of  the  Dockery  Act  of  .July  31,  1894,  ch.  174,  28  Stat. 
L.  210,  in  title  TBBA8U|tT  Dbpabtment.  See  also  the  provisions  in  the  Act  of  May  28, 
1896,  ch.  252,  S  13,  infra,  p.  720,  and  in  the  Act  of  May  27,  1908,  ch.  200,  f  1,  infra, 
p.  726. 

The  "  Circuit "  Court  mentioned  in  the  first  sentence  of  the  text  section  is  abolished 
by  Judicial  Code,  section  289,  in  title  Judiciabt. 


Previons  to  the  enactment  of  this  law, 
the  matter  of  the  approval  of  the  ac- 
counts of  clerks,  marshals,  etc.,  wa«  regu- 
lated by  R.  S.  sec.  846,  supra,  p.  70tj.  C 
S.  V.  Strobach,  (1883)   48  Fed.  902. 

Before  the  paasage  of  this  Act  the  Acte 
of  Congress  seemingly  contemplated  the 
immediate  auditing  by  the  judge  without 
formal  proceedings  in  open  court.  Since 
this  Act,  all  accounts  for  fees,  etc., 
whether  under  R.  S.  sec.  824,  supra, 
p.  661,  or  R.  S.  sec.  838,  infra,  p.  761, 
should  be  considered  as  within  the  above 
section.  In  re  Dist  Atty.,  (1885)  23 
Fed.  26. 

What  constitutes  account. —  To  prevent 
a  multiplicity  and  complication  of  ac- 
counts the  fees  of  the  deputies  are  pre- 
sented to  the  government  for  allowance 
through  the  marshal  and  in  an  account 
made  out  of  his  name  of  which  the  verified 
account  of  the  deputy  for  his  services 
forms  a  part.  U.  S.  v.  Strobach,  (1883) 
48  Fed.  902. 

"Render"  and  "prove." — ^A  marshal  is 
required  to  "  render  *'  his  accounts  and  to 
"prove"  them  by  his  own  affidavit.  An 
account  is  "  rendered "  when  it  is  pre- 
sented. Rendering  an  account  and  prov- 
ing an  account  are  separate  and  distinct 
transactions,  under  the  statute.  The  for- 
mer does  not  indicate  the  latter.  The  ac- 
count is  rendered  for  the  benefit  of  the 
marshal.  It  is  proved  for  the  *'  con- 
venience and  protection  of  the  govern- 
ment." Butler  V.  U.  S.,  (1898)  87  Fed. 
665,  citing  U.  S.  V.  Van  Duzee,  (1891)  140 
U.  S.  169,  11  S.  Ct.  758,  36  U.  S.  (L.  ed.) 
399. 

"  The  making  of  the  oath  and  attaching 
the  tame  to  the  account  is  a  part  of  the 
formality  of  presenting  such  accounts, 
without  which  they  are  not  properly  ren- 


dered."   U.  S.  V.  Jones,  (1904)  193  U.  8. 
528,  24  S.  Ct.  561,  48  U.  S.  (L.  ed.)   776. 

ApptOTBl  by  court. —  The  accounting 
officers  of  the  treasury,  imder  the  direc- 
tion of  the  comptroller,  are  undoubtedly 
empowered  to  revise  the  accounts  of  the 
district  attorneys,  marshals,  commission- 
ers, and  clerks  of  the  courts  of  the  United 
States,  and  to  reject  items  in  these  ac- 
counts that  have  been  audited  and  passed 
by  the  district  judges  of  the  United  States. 
In  passing  upon  the  axsoounts  of  theso 
officers  the  judges  act  merely  in  a  min- 
isterial capacity.  Their  allowances  of 
such  accounts  are  not  judicial  judgments, 
reversible  only  on  judicial  appeal.  They 
are  but  little  more  than  certificates  of 
regularity  and  genuineness  of  the  ac- 
counts and  vouchers  and  are  made  by  ex- 
press law  "  subject  to  revision  upon  their 
merits"  by  the  appropriate  accounting 
officers  of  the  treasury.  U.  S.  v,  Ralston, 
(1883)   17  Fed.  895. 

The  presentation  of  the  accounts  to  the 
court  and  the  approval  thereof  by  the 
court  have  in  practice  become  only  a  con- 
dition precedent  to  their  presentation  to 
the  accounting  officers.  U.  S.  v.  McGourin, 
(C.  C.  A.  5th  Cir.  1901)  106  Fed.  288,  45 
C.  C.  A.  291. 

This  section  meana  nothing  more  than 
that  the  approval  or  disapproval  by  the 
court  shall  not  be  held  to  be  a  judicial 
act  conclusive  upon  all  parties,  but  shall 
be  regarded  merely  as  a  step  or  process  in 
the  executive  business  or  settling  ac- 
counts. Waters  v.  U.  S.,  (1886)  21  Ct. 
CI.  37. 

The  approval  of  the  officer's  acoount  by 
the  court  is  prima  facie  evidence  of  the 
correctness  of  the  items  of  that  acooimt; 
and  in  the  absence  of  clear  and  unequiv- 
ocal proof  of  mistake  on  the  part  of  the 
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court,  it  is  conclusive  in  an  action  to  re- 
cover the  amount.  U.  S.  v.  Jones,  (1890) 
134  U.  S.  483,  10  S.  Ct.  616,  33  U.  S. 
(L.  ed.)  1007,  foUowed  in  U.  S.  t\  Nix 
(1903)  189  U.  S.  199,  23  S.  Ct.  495,  47 
U.  S.    (L.  ed.)    776;    Harmon  v.  U.  S.. 

(1890)  43  Fed.  660;  Kinney  <?.  U.  S., 
(1893)  64  Fed.  313;  U.  S.  v.  McCtourin, 
(C.  C.  A.  6th  Cir.  1901)  106  Fed.  288, 
45  0.  C.  A.  291;  U.  S.  v.  Hillyer,  (1892) 
1  Alaska  47.  /    >  v         / 

The  allowance  of  the  marshal's  account 
bv  the  court  does  not  preclude  all  revision 
of  it  by  the  proper  officers,  nor  justify  its 
payment  where  it  appears  that  such  al- 
lowance was  authorized  by  law.  McMul- 
len  V,  U.  S.,  (1892)  146  U.  S.  360,  13  S. 
Ct.  127,  36  U.  S.  (L.  ed.)  1007;  Turner  v, 
U.  S.,  (1884)  19Ct.  CI.  629. 

The  approval  of  the  court  covers  all 
matters  within  the  discretion  of  the  officer 
rendering  the  account.     U.  S.  v.  Barber. 

(1891)  140  U.  S.  177,  11  S.  Ct.  751,  36 
U.  8.  (L.  ed.)  398. 

Where  the  question  raised,  with  regard 
to  fees  of  a  commissioner,  is  within  his 
discretion,  and  the  cgurt  has  approved 
such  items,  they  should  be  allowed  as 
prima  facie  correct,  in  absence  of  clear 
proof  of  mistake  on  the  part  of  the  court. 
Hallett  r.  U.  S.,  (1894)  63  Fed.  817. 

The  accounting  officers  have  no  power 
to  review  or  reverse  disbursements  made 
in  the  discretion  of  the  marshal,  when 
those  disbursements  have  passed  the 
scrutiny  and  received  the  sanction  of  the 
judicial  officer  charged  with  the  examina- 
tion of  them.  U.  S.  v.  Hillyer,  (1892)  1 
Alaeka  47,  citing  U.  S.  r.  Waters,  (1890) 
133  U.  8.  208,  10  8.  Ct.  249,  33  U.  S. 
(L.  ed.)   694. 

Where  the  account  or  statement  is  so 
vague  that  the  courjt  cannot  determine 
what  was  approved  by  the  Circuit  Court, 
no  effect  can  be  given  to  the  approval  in 
an  action  to  recover  the  account.  Martin 
V.  V.  S.,  (1891)  26  Ct.  CI.  160. 

Action  of  accounting:  officer.— -  There  is 
no  element  of  res  adjudicata  in  the  action 
of  an  accounting  or  administrative  officer 
upon  public  accounts.  Barber  v.  U.  8.. 
(1887)    35  Fed.  886. 

The  above  section,  together  with  R.  8. 
sec.  846,  8upra,  p.  708,  "  seems  to  reserve 
to  the  accounting  officers  of  the  treasury 
a  right  of  revision  of  accounts  of  the  dis- 
trict attorney  even  after  they  have  been 
allowed  by  the  court,  but  .  .  .  this  i«  a 
right  of  revision  only,  and  unless  that 
right  is  exercised  when  the  account  comes 
before  the  officers  for  action  upon  it,  the 
action  of  the  court  in  approving  the  ac- 
count is  final;  and  .  .  .  where  the  ac- 
counting officers  who  have  the  right  of 
revision  under  the  statute  have  passed 
the  account  as  allowed  by  the  court,  and 
the  accounts  have  been  paid,  that  is  a 
final  act  and  the  officer  whose  accotmts 
are  thus  approved  and  paid  cannot  after- 


wards  be   called   upon    for   repayment.*' 
Tuthill  V.  U.  S.,   (1889)    38  Fed.  538. 

A  certificate  of  a  judge  following  an 
aecoimt  of  a  marshal  is  prima  facie  evi- 
dence of  its  legality  and  proper  amount. 
But  wh»L  the  treasury  department  enter- 
tains doubts  on  those  points,  it  can  re- 
quire further  evidence  and  reasons  in  favor 
of  the  account,  or  reject  it  if  believed  im- 
proper, till  sustained  by  the  opinion  of 
some  judicial  tribunal.  If  the  items  to 
which  a  judge  certifiea  have  been  settled 
judicially  in  an  action  or  bill  of  cost 
—  heard  and  decided  between  proper 
parties  —  the  itemfi  ought  usually  to  be 
passed  at  the  treasury  department,  if 
appropriations  exist  which  embrace  them. 
U.  8.  V.  8mith,  (1846)  1  Woodb.  &  M. 
184,  27  Fed.  Cas.  No.  16,346. 

When  Action  will  lie.— It  is  evident 
from  the  language  of  this  section   and 
R.   8.   sec.   846,  aupra,  p.   708,  that  the 
treasury  department  has  a  right  to  require 
some  action  by  the  district  attorney  and 
the  court  before  it  will  allow  and  con- 
sider a  claim  of  a  commissioner  for  serv- 
ices rendered,  but  where  a  commissioner 
who  has  done  everything  in  his  power  to 
secure  action   upon   his   account  by  the 
district  attornev  and  the  court  has  a  just 
claim  against  the  government  for  services 
rendered,  and  no  order  has  been  entered 
by  the  court  approving  or  disapproving 
his  account,  he  may  maintain  an  action 
for  the  services  in  the  Court  of  Claims; 
and  he  need  not,  before  bringing  such  ac* 
tion,  present  the  claim  to  the  treasury  de- 
partment, for  the  department  cannot  act 
upon  it  without  some  previous  action  by 
the  district  attorney  and  the  court.    U.  8. 
V.  Knox,   (1888)    128  U.  8.  230,  9  8.  Ct. 
63,  32  U.  8.    (L.  ed.)   466;   Van  Hoore- 
beke  v.  U.  8.,  (1891)  46  Fed.  456;  Knox 
V.  U.  8.,  (1888)  23  Ct.  CI.  370. 

A  rejection  of  a  claim  by  the  account- 
ing officers  of  the  treasury  is  not  such  a 
determination  of  a  "commission  or  de- 
partment authorized  to  hear  and  deter- 
mine/' in  the  meaning  of  the  provision 
in  the  Tucker  Act  (now  Judicial  Code, 
sec.  146,  paragraph  "  First,"  in  title  Jttdi- 
giaby),  as  will  bar  an  action  in  the 
proper  courts.  Erwin  v,  U.  8.,  (1889)  37 
Fed.  470;  Ravesies  v.  U.  8.,  (1886)  21  Ct. 
CI.  243;  Spann  v.  U.  8.,  (1886)  21  Ct.  CI. 
267. 

Under  this  act  and  R.  8.  sec.  846,  supra, 
.  708,  when  a  commissioner  has  forwarded 
is  accounts  to  the  district  attorney,  and 
the  district  judge  has  refused  to  receive 
or  approve,  he  has  a  right  to  sue  for  his 
services  in  the  Court  of  Claims,  and.  it  is 
rot  necessary  that  the  claim  be  presented 
at  the  treasury  department  and  disallowed 
before  bringing  the  suit.  U.  S.  t?.  Knox, 
( 1888)  128  U.  S.  230,  9  S.  Ct.  63,  36  U.  8. 
(L.  ed.)  465;  Erwin  v.  U.  S.,  (1889)  37 
Fed.  470.  2  L.  R.  A.  229;  Ravesies  v. 
U.  a.,  (1886)  21  Ct.  CI.  243;  8pann  v. 
U.  S.,   ( 1886)    21  Ct.-  CI.  267. 
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The  accounting  officers  of  the  treasury, 
having  ruled  against  the  legality  of 
charges  of  a  certain  class  for  services  per- 
formed on  the  presentation  of  a  former 
account,  it  is  unnecessary  for  the  clerk 
to  include  in  subsequent  accounts  charges 
for  similar  services  as  a  prerequisite  to 
his  right  to  sue  for  the  same.  The  rejec- 
tion of  a  claim  by  the  comptroller  or  the 
accounting  officers  of  the  treasury  is  not 
the  determination  of  a  ''commission  or 
department  authorized  to  hear  and  deter- 
mine/' which  will  prevent  the  revision  of 
such  a  finding  by  the  proper  courts.  Er- 
win  V.  U.  S.,  (1889)  37  Fed.  470. 

If  a  court's  record  shows  that  services 
were  actually  rendered  by  a  clerk,  such 
services  will  be  paid  for  although  his 
account  does  not  particularly  describe  the 
nature  of  the  suits  in  which  the  service 
was  rendered,  and  the  department  has  re- 
fused to  allow  the  account  on  that  ground. 
Clough  V,  U.  S.,  (1893)  55  Fed.  921. 

Where  a  claim  for  fees  is  presented  by 
a  marshal  to  the  department  for  allow- 
ance, and  the  departmeiit  in  the  exercise 
of  its  discretion  suspends  action  upon 
them  until  proper  vouchers  are  furnished, 
and  other  reasonable  requirements  are 
complied  with,  the  courts  should  not  as- 
sume jurisdiction  until  final  aetion  is 
taken,  unless  the  department  ignores  such 
claim  or  fails  to  pass  upon  it  within  a 
reasonable  time.  U.  S.  v.  Fletcher,  (1893) 
147  U.  8.  664,  13  8.  Ct.  434,  37  U.  S. 
(L.  ed.)   322. 

Where  a  charge  in  the  clerk's  account 
has  been  suspended  by  the  comptroller  for 
further  examination,  and  it  appears  that 
the  item  has  never  been  explained,  the 
court  should  not  be  called  upon  to  inter- 
fere until  the  final  determination  in  the 
department.  Marvin  r.  U.  S.,  (1902)  114 
Fed.  225. 

In  accordance  with  provisions  of  Acts 
of  June  27,  1898,  ch.  503,  and  Julv  1, 
1898,  ch.  646  (see  Judicial  Ck>de,  sec. 'l 45, 
in  title  Judigiaby),  no  suit  can  be  main- 
tained by  a  United  States  officer  to  re- 
cover fees  unless  an  accoimt  therefor  has 
been  presented  for  an  allowance  and  acted 
upon  in  the  auditing  department;  but 
where  some  of  the  charges  were  omitted 
from  a  clerk's  account  through  inadvert- 
ence, and  others  because  of  his  custom  to 
postpone  such  charges  until  the  termina- 
tion of  the  cause,  and  a  suit  therefor  was 
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commenced  prior  to  the  passage  of  those 
acts,  those  acts  do  not  anect  his  right  to 
recover,  as  they  are  not  retroactive.  Mar- 
vin V,  U.  8.,  (1902)  114  Fed.  225. 

It  is  in  no  s^ise  a  defense  to  an  action 
by  an  officer  against  the  government  on 
his  account  that  such  account  has  not 
bc-en  audited  by  the  treasury  department 
or  that  it  has  been  disallowed,  nor  is  such 
auditing  a  prerequisite  to  his  right  of 
action  or  a  prerequisite  to  the  jurisdiction 
of  the  court.  U.  S.  i?.  Fitch,  (C.  C.  A. 
6th  Cir.  1895)  70  Fed.  578,  3Y  U.  S.  App. 
103,  17  O.  C.  A.  233.  But  see  Judicial 
Code,  sec.  145  in  title  Judigiabt  and 
notes  thereto. 

Commissioner's  accoiints. —  It  is  evi- 
dent from  the  language  of  this  act  and 
of  R.  S.  sec.  846,  supra,  p.  708,  that  the 
treasury  department  has  a  right  to  re- 
quire some  action  by  the  district  attorney 
and  the  court  before  it  will  allow  or  con- 
sider a  claim  by  a  commissioner  against 
the  government,  based  on  his  accounts. 
U.  S.  V.  Knox,  (1888)  128  U.  S.  230,  9 
8.  Ct.  63,  36  U.  8.  ( L.  ed. )  465 ;  Ravesies 
V,  U.  S.,   (1886)   21  Ct  CI.  243. 

Duplicate  accounts. —  The  "duplicate 
named  in  the  act  is  the  duplicate  of  the 
accounts  and  the  vouchers,  and  does  not 
include  the  orders  of  the  court.  U.  S.  v. 
Van  Duzee,  (C.  C.  A.  8th  Cir.  1892)  62 
Fed.  930,  10  U.  8.  App.  395,  3  C.  C.  A. 
367,  affirming  (1891)   48  Fed.  643. 

Effect  on  presentation  of  false  daima. 
—  The  section  in  the  text  was  not  in- 
tended to  relieve  from  the  penalties  pre- 
scribed by  R.  8.  sec.  5438  (incorporated 
in  Penal  Laws,  sec.  35,  and  repealed  by 
sec.  341  thereof;  see  Penal  Laws)  any 
person  who  should  present  for  allowance 
to  a  district  or  circuit  court  of  the 
United  States  a  false  and  fraudulent 
claim  against  the  government. 

A  Umted  States  judge  is  at  all  times 
an  officer  in  the  civil  service  of  the  Unit^ 
States  within  the  meaning  of  that  statute, 
and  when  a  claim  is  presented  to  a  court 
of  which  he  is  the  presiding  officer,  it  is 
presented  to  an  officer  in  the  civil  service 
of  the  United  States.  The  act  of  approval 
or  disapproval  required  of  the  court  is  not 
a  judicial  but  only  a  quasi -judicial  act, 
for  it  is  expressly  made  by  the  above  sec- 
tion subject  to  the  revision  of  the  ac- 
counting officers  of  the  treasury.  U.  S. 
17.  Strobach,  (1883)  48  Fed.  902. 


Sec.  7.  [Mileage  and  expenses  of  attorneys,  marshals,  and  clerks;  how 
audited  and  paid.]  That  the  proviso  in  the  sixth  paragraph  of  the  act 
entitled  **An  act  making  appropriations  for  the  support  of  the  army  for 
the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  seventy-five, 
and  for  other  purposes,''  approved  June  sixteenth,  eighteen  hundred  and 
seventy-four,  shall  not  be  construed  to  apply  or  to  have  applied  to  attorneys, 
marshals,  or  clerks  of  courts  of  the  United  States,  their  assistants  or 
deputies.  And  all  accounts  of  said  attorneys,  marshals,  and  clerks,  for  mile- 
age and  for.  expenses  incurred  subsequent  to  the  first  day  of  July,  eighteen 


JUDICIAL  OFFICERS 


715 


hundred  and  seventy-four,  and  prior  to  the  first  day  of  January,  eighteen 
hundred  and  seventy-five,  shall  and  may  be  audited,  allowed,  and  paid  at 
the  Treasury  Department  of  the  United  States  in  the  same  manner  as  if  said 
act  had  not  been  passed.  And  from  and  after  the  first  day  of  January, 
eighteen  hundred  and  seventy-five,  no  such  officer  or  person  shall  become 
entitled  to  any  allowance  for  mileage  or  travel  not  actually  and  necessarily 
performed  under  the  provisions  of  existing  law.     [18  Stat,  L.  334.] 

See  the  notes  to  the  preceding  section  1  of  this  Act. 

The  provisions  of  the  Act  of  June  16,  1874,  ch.  285,  {  1,  18  Stat.  L,  72,  above  referred 
to,  were  repeated,  with  the  exception  of  the  word  "hereafter,"  and  an  exception  in 
favor  of  judicial  ofScers,  by  Act  of  March  3,  1875,  ch.  133,  §  1,  in  title  Public  Officebs. 

As  to  computation  of  mileage,  see  notes  under  R.  S.  sec.  829,  9upra,  p.  678. 

For  provisions  for  payment  of  traveling  expenses  of  district  attorneys  and  their 
assistants  and  of  marshals  and  their  deputies,  see  the  Act  of  Ma^  28,  1896,  ch.  252, 
§  8,  8upra,  p.  622;  section  10  of  the  same  Act,  infra,  p.  740,  section  11  of  the  same 
Act,  8upra,  p.  628;  sections  12  and  13  of  the  same  Act,  infra,  pp.  742,  720,  the  Act  of 
March  4,  1907,  ch.  2918,  S  1,  infra,  p.  728,  and  the  Act  of  May  27,  1908,  ch.  200,  §  1, 
infra,  p.  729. 

As  to  allowance  of  mileage  to  marshals,  deputy  marshals,  or  office  deputies,  see  the 
Act  of  Aug.  18,  1894,  ch.  301,  I  1,  infra,  p.  742,  and  Act  of  June  6,  1900,  ch.  791,  §  1, 
infra,  p.  743. 


Effect  of  section  generally.— This  Act 
does  not  alter  the  mode  of  computing  the 
mileage  of  marshals  on  process  executed 
within  the  judicial  district  in  which  such 
process  is  issued.  It  depends  entirely  upon 
the  proper  construction  of  R.  S.  sec.  829, 
supra,  p.  678.  In  re  Crittenden,  (1878)  2 
Flipp.  212,  6  Fed.  Cas.  No.  3,393. 

In  In  re  Crittenden,  (1878)  2  Flipp. 
212,  6  Fed.  Cas.  No.  3,393,  the  court 
said :    "  So  far  as  this  court  is  concerned, 

1  shall  adhere  to  the  rule  prescribed  in 
section  829  [supra,  p.  678]  for  computing 
mileage  on  all  process  issued  and  served 
in  this  district  without  reference  to  the 
number  of  miles  actually  traveled  to  exe- 
cute it,  until  Congress  shall  manifest  a 
more  certain  intention  to  alter  it  than  is 
to  be  found  in  the  Act  of  1875." 

There  is  nothing  in  this  section  to  indi- 
cate that  it  was  intended  to  take  away 
from  the  marshal  allowance  for  travel  ac- 
tually performed  to  which  he  was  entitled 
under  existing  laws.  In  re  Crittenden, 
(1878)  2  Flipp.  212,  6  Fed.  Cas.  No.  3,393. 

This  provision  was  intended  to  cut  off 
constructive  mileage  only, —  that  is,  mile- 
age allowed  by  K.  b.  sec.  829,  supra, 
p.  678,  to  marshals  on  writs  coming  into 
their  hands  from  districts  other  than 
their  own;  but  if  it  applies  to  writs 
issued  and  served  in  the  same  district  it 
changes  only  the  mode  of  computing 
mileage.  In  re  Crittenden,  (1878)  2' 
Flipp.  212,  6  Fed.  Cas.  No.  3,393. 

Every  process  is  to  be  returned  to  the 
court  or  commissioner  which  issued  it,  and 
for  the  purpose  of  computing  the  mileage 
of  the  marshal  the  place  of  return  is  the 
place  of  issue.    In  re  Crittenden,   (1878) 

2  Flipp.  212,  6  Fed.  Cas.  No.  3,393. 
The  proviso  in  this  Act  that  no  person 

shall   be  entitled  to  an   '*  allowance  for 
mileage  or  travel  not  actually  and  neces- 


sarily performed "  evidently  refers  to 
cases  where  process  is  sent  by  mail  to  a 
deputy  to  be  served  at  a  place  remote  from 
the  office  whence  the  process  has  issued. 
U.  S.  V.  Fletcher,  (1893)  147  U.  S.  664, 
13  S.  Ct.  434,  37  U.  S.  (L.  ed.)  322. 

The  officer  in  the  execution  of  process 
therefore  is  not  entitled  to  charge  mileage 
on  the  distance  traveled  from  the  place 
where  the  warrant  is  issued  or  delivered 
to  him,  unless  this  is  the  same  place  or 
the  process  issued  by  the  same  commis- 
sioner before  whom  the  case  is  returned. 
Nixon  t?.  U.  S.,  (1897)  82  Fed.  23. 

Service  of  more  than  one  writ. —  This 
section  **  leaves  wholly  unrepealed  and  un- 
affected so  much  of  the  former  act  as 
gives  the  marshal  mileage  on  all  process 
whidi  he  necessarily  and  actually  travels 
to  execute  and  which  he  does  execute,  and 
which  are  issued  on  behalf  of  different 
plaintiffs  or  different  defendants."  In  re 
Crittenden,  (1878)  2  Flipp.  212,  6  Fed. 
Cas.  No.  3,393. 

This  last  provision,  which  manifestly 
includes  marshals,  ddto  not  deny  a  mar- 
shal full  travel  on  two  or  more  writs  in 
his  hands  at  the  same  time  and  served  at 
the  same  place  on  different  persons,  inas- 
much as  his  travel  is  actual  and  necessary 
to  serve  each  and  every  of  those  writs; 
but  "  that  provision  was  intended  to  ap- 
ply to  cases  in  which  no  actual  travel  is 
performed  in  serving  process,  as,  for  in- 
stance, where  the  writ  is  sent  through  the 
mail  to  be  served  by  a  deputy  at  or  near 
the  place  of  service."  U.  S.  i?.  Harmon, 
(1893)  147  U.  S.  268,  13  S.  Ct.  327,  37 
U.  S.  (L.  ed.)  164;  Harmon  t?.  U.  S., 
(1890)  43  Fed.  560;  (1878)  16  Op.  Atty.- 
Gen.  166. 

By  this  Act  the  provision  of  R.  S.  sec. 
829,  supra,  p.  678,  were  limited,  so  that 
where   a  marshal    serves  a   subpcena,   la 
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any  cafte  where  at  the  same  time  and  in 
the  same  journey  he  serves  a  writ  of  ar- 
rest and  charges  mileage  therefor  he  is 
not  entitled  to  mileage  for  serving  the 
subpoena  also.  U.  S.  v.  Ralston,  (1883) 
17  Fed.  895. 

A  marshal  is  entitled  to  full  mileage  on 
each  writ  served  by  him  when  several  is- 
sued in  behalf  of  the  government  to  be 
served  on  different  persons  are  or  might 
be  served  at  the  same  time,  only  one 
travel  being  necessary  to  make  the  service 
on  all  of  such  persons,  where  such  travel 
is  actually  nerformed.  Nixon  v.  U.  S., 
(1897)   82  rtd.  23. 

Attendance  on  court. —  The  district  at- 
torney whose  place  of  abode  is  at  a  dis- 
tance from  the  place  at  which  court  is 
held,  is  not  entitled  to  mileage  for  travel 
in  going  to  his  home  every  Saturday  and 
in  returning  to  the  place  of  holding;  the 
court  the  following  Monday  morning,  dur- 
ing the  continuous  session  of  the  court. 
As  a  general  principle  a  court  officer  is 
entitled  to  but  one  milean^e  for  attendance 
during  an  uninterrupted  session  of  the 
oourt    U.  S.  9.  Shields,  (1894)  153  U.  S. 


88,  14  S.  Gt.  735,  38  U.  S.  (L.  ed.)  645, 
citing  U.  S.  r.  Harmon,  (1893)  147  U.  S. 
268,  13  S.  Ct.  327,  37  U.  S.  (L.  ed.)  164. 
Where  during  the  term  the  court  ad- 
journs over  one  or  more  juridical  or  busi- 
ness days,  the  district  attorney  whose 
constant  attendance  is  required  during  the 
session  of  the  court  mav,  at  the  adjourn- 
ment, go  to  his  place  of  abode  and  again 
return  at  the  reopening  of  the  court,  and 
for  his  travel  he  may  be  allowed  his 
mileage.  The  statute  does  not  authorize 
the  allowance  of  mileage  to  the  district 
attorney  to  go  from  the  place  of  holding 
court  to  his  place  of  abode  and  return 
otherwise.  When  there  is  no  adjournment 
of  the  court  over  intervening  juridical 
days  during  the  term,  a  district  attorney 
is  entitled  to  mileage  for  travel  from  his 
place  of  abode  to  the  j^lace  of  holding  the 
court  and  for  travel  in  returning  there- 
from to  his  place  of  abode  once  and  once 
only  for  each  term  of  the  court  he  neces- 
sarily attends  in  the  discharge  of  his 
official  duties.  Baxter  v.  U.  S.,  (C.  C.  A. 
1892)  51  Fed.  671,  10  U.  S.  App.  243,  2 
C.  C.  A.  411. 


[Sec.  1.]  [Fees  of  judicial  officers  in  internal  rerenue  cases.]    •    *   * 

And  hereafter  no  part  of  any  money  appropriated  to  pay  any  fees  to  the 
United  States  Commissioners,  marshals,  or  clerks  shall  be  used  for  any  war- 
rant issued  or  arrest  made,  or  other  fees  in  prosecutions  under  the  internal 
revenue  laws,  unless  said  fees  have  been  taxed  against  and  collected  from 
the  defendant,  or  unless  the  prosecution  has  been  commenced  upon  a  sworn 
complaint  setting  forth  the  facts  constituting  the  offense  and  alleging  them 
to  be  within  the  personal  knowledge  of  the  afSant,  or  upon  a  sworn  com- 
plaint by  a  United  States  district  attorney,  coUecter,  or  deputy  collector 
of  internal  revenue  or  revenue  agent,  setting  forth  the  facts  upon  informa- 
tion and  belief,  and  approved  either  before  or  after  such  arrest  by  a  circuit 
or  district  judge  or  the  attorney  of  the  United  States  in  the  district  where 
the  offense  is  alleged  to  have  bieen  committed  or  the  indictment  is  found. 
[28  Stat.  L.  416.y 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  18,  1894,  ch.  301,  28 
Stat.  L.  372. 

A  provision  similar  to  the  above  had  been  contained  in  the  appropriation  Acts  for 
several  prior  years  (see  24  Stat.  L.  541;  26  Stat.  L.  545,  978j  26  Stat.  L.  410,  986; 
27  Stat.  L.  386),  but  limited  to  the  specific  appropriation,  until  the  Act  of  March  3, 
1893,  ch.  208,  27  Stat.  L.  609,  in  which  the  word  "  hereafter  "  was  first  used,  apparently 
with  the  intention  of  making  the  provision  permanent.  Notwithstanding  this  the  pro- 
vision was  again  repeated  in  identical  form  as  above  given. 


[Fees  of  marshals  and  clerks  on  warrants  for  arrest  —  per  diem  fees  of 
attorneys,  clerks,  and  marshals.]  •  •  *  Hereafter  no  part  of  the  appro- 
priations made  for  the  payment  of  fees  for  United  States  marshals  or  clerks 
shall  be  used  to  pay  the  fees  of  United  States  marshals  or  clerks  upon  any 
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writ  or  bench  warrant  for  the  arrest  of  any  person  or  persons  who  may  be 
indicted  by  any  United  States  grand  jury,  or  against  whom  an  information 
may  be  filed,  where  such  x)erson  or  persons  is  or  are  under  a  recognizance 
taken  by  or  before  any  United  States  commissioner,  or  other  oflScer  author- 
ized by  law  to  take  such  recognizance,  requiring  the  appearance  of  such 
person  or  persons  before  the  court  in  which  such  indictment  is  found  or 
information  is  filed,  and  when  such  recognizance  has  not  been  forfeited  or 
said  defendant  is  not  in  default,  unless  the  court  in  which  such  indictment 
of  information  is  pending  orders  a  warrant  to  issue ;  nor  shall  any  part  of 
any  money  appropriated  be  used  in  payment  of  a  per  diem  compensation 
to  any  attorney,  clerk,  or  marshal  for  attendance  in  court  except  for  days 
when  the  court  is  open  by  the  Judge  for  business  or  business  is  actually 
transacted  in  court,  and  when  they  attend  under  sections  five  hundred  and 
eighty-three,  five  hundred  and  eighty-four,  six  hundred  and  seventy-one,  six 
hundred  and  seventy  two,  and  two  thousand  and  thirteen  of  the  Bevised 
Statutes,  which  fact  shall  be  certified  in  the  approval  of  their  accounts. 
[24  Stat.  L.  541.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Mardr  3,  1887,  ch.  362. 

R.  S.  sees.  583,  584,  671,  672,  mentioned  in  the  text,  are  merged  in  Judicial  Code, 
section  12,  title  Judiciary,  and  expressly  repealed  by  Judicial  Code,  section  297,  title 
JuDioiABT.  R.  S.  sec  2013,  mentioned  in  the  text,  provided  for  keeping  open  the 
Circuit  Court  when  opened  for  the  appointment  of  supervisors  of  election  for  repre- 
sentative or  delegate  m  Congress.  It  was  expressly  repealed  by  Act  of  Feb.  8,  1894, 
ch.  25,  §  1,  28  Stat.  L.  36. 

District  attorneys  and  marshals  are  now  compensated  by  salaries,  etc.,  instead  of 
fees,  as  provided  in  the  Act  of  May  28,  1896,  ch.  252,  I  6,  infra,  p.  718,  and  provisions 
there  referred  to,  and  in  sections  7  and  9  of  the  same  Act,  infra,  pp.  722,  736. 

As  to  per  diem  allowances,  see  R.  S.  sees.  824,  828,  829,  831,  supra,  pp;  651-698, 
and  notes  thereto. 


Attendance  fees. —  The  proviso  relative 
to  compensation  for  attendance  of  court 
officers  in  the  Act  of  Auff.  4,  1886,  24 
Stat.  L.  253,  was  repealed  by  the  proviso 
covering  the  same  subject-matter  in  the 
above  section.  And  since  its  passage  it  is 
not  necessary  that  business  be  transacted 
in  court  to  entitle  the  clerk  to  his  per 
diem;  it  is  sufficient  if  the  court  be  opened 
for  business  by  the  judge.  U.  S.  r.  Fin- 
nell,  (1902)  185  U.  S.  236,  22  S.  Ct.  633, 
46  U.  S.  (L.  ed.)  890;  Owen  v.  U.  S., 
(1906)  41  Ct.  CI.  69;  Erwin  v.  U.  S., 
(1889)  37  Fed.  470,  2  L.  R.  A.  229. 

This  proviso  is  plain  and  unambiguous 
and  was  intended  oy  the  Congress  to  pro- 
hibit the  payment  of  any  per  diem  com- 
pensation to  the  marshals,  clerks,  and  dis- 
trict attorneys,  for  attendance  upon  court 
at  an^r  place  or  any  day  except  when  the 
court  is  open  by  the  judge  for  business,  or 
business  is  actually  transacted  in  court, 
or  they  attend  under  the  sections  of  the 
Revisea  Statutes  there  specially  men- 
tioned. U.  S.  V.  Perry,  (C.  C.  A.  8th  Cir. 
1892)  50  Fed.  743,  4  U.  S.  App.  386,  1 
€.  C.  A.  648. 

Under  this  section  an  officer  present  to 
attend  a  court  when  required  to  be  present 
ia  entitled  to  his  per  diem,  whether  the 
court  is  opened  by  the  judge  or  not,  or 
whether  a  judge  is  present  or  not.    U.  S. 


17.  Pitman,  (1893)  147  U.  S.  669,  13  S. 
Ct.  425,  37  U.  S.  (L.  ed.)  324;  U.  S.  ©. 
Aldrich,  (C.  C.  A.  Ist  Cir.  1893)  58  Fed. 
688,  5  U.  S.  App.  496,  7  C.  C.  A.  431. 

By  this  act  per  diem  fees  are  aUowed  a 
clerk  when  the  court  is  opened  for  busi- 
ness, whether  any  business  is  transacted 
or  not.  The  presence  of  the  judee  is  not 
necessary  for  the  transaction  of  business. 
U.  S.  V.  Finnell,  (1902)  185  U.  S.  236, 
22  S.  Ct.  633,  46  U.  S.   (t.  ed.)   890. 

A  clerk  is  entitled  to  his  per  diem  where 
the  court  is  adjourned  and  opened  by  the 
marshal  pursuant  to  the  express  order  of 
the  judge.  Dart  v.  U.  S.,  (1897)  32  Ct. 
CI.  267. 

A  rule  declaring  that  the  court  as  a 
court  of  fuimiralty  shall  always  be  open  is 
not  an  opening  of  the  court  within  the 
meaning  of  the  statute.  Ackiss  r.  U.  S., 
(1896)   31  Ct.  CI.  284. 

A  clerk  of  the  United  States  Circuit  or 
District  Court,  which  is  by  express  terms 
of  the  statute  "always  open"  for  the 
transaction  of  business,  who  is  required  to 
attend  and  does  attend  on  the  transaction 
of  such  business  by  a  judge  or  judges  of 
the  court,  upon  days  that  are  not  within 
or  any  part  of  a  regular  term,  is  entitled 
to  his  attendance  fees  for  such  days. 
Butler  V.  U.  S.,  (1898)  87  Fed.  655. 

Where  a  district  attorney  did  not  show 
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that  he  was  in  actual  attendance  on  the 
court,  but  the  court  was  actually  open  for 
buBiness,  he  is  entitled  to  claim  for  at- 
tendance on  Buch  days.  U.  S.  v.  Colman, 
(C.  C.  A.  7th  Cir.  1896)  76  Fed.  214,  46 
U.  S.  App.  133,  22  C.  C.  A.  135. 

A  marshal  is  not  entitled  to  fee  for  his 
attendance  in  court  on  Sundays  or  legal 
holidays.  U.  S.  t?.  Perry,  (C.  C.  A.  8th 
Cir.  1892)  60  Fed.  743,  4  U.  S.  App.  386, 
1  C.  C.  A.  648,  cited  in  Campbell  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1896)  66  Fed.  777,  27 
U.  S.  App.  666,  13  C.  C.  A.  128. 

SeUtion  to  and  effect  on  prerioiiB  Acts. 
—  The  legislative  history  of  this  act 
shows,  and  the  Supreme  Court  of  the 
United  States  and  the  Circuit  Court  of 
Appeals  for  the  first  circuit  have  held, 
that  it  is  a  legislative  interpretation  and 
construction  of  the  Act  of  1853  and  R.  S. 
828,  supra,  p.  657,  and  in  aid  of  those 
statutes  instead  of  a  limitation  on  them. 
U.  8.  t?.  Pitman,  (1893)  147  U.  S.  669, 
13  S.  Ct.  425,  37  U.  S.  (L.  ed.)  324;  U.  S. 
17.  Aldrich,  (C.  C.  A.  Ist  Cir.  1893)  58 
Fed.  688,  6  U.  S.  App.  496,  7  C.  C.  A.  431 ; 
Butler  t?.  U.  S.,  (1898)  87  Fed.*666. 

This  section  relates  to  all  money  there- 
after appropriated.  Therefore  it  is  a  sub- 
Btantial  amendment  to  the  Revised  Stat- 
utes touching  the  right  to  a  per  diem. 
U.  S.  f?.  Perry,  (C.  C.  A.  8th  Cir.  1892)  50 
Fed.  743,  4  U.  S.  App.  386,  1  C.  C.  A.  648 ; 
U.  S.  V,  Aldrich,  (C.  C.  A.  1st  Cir.  1893) 


58  Fed.  688,  5  U.  S.  App.  496,  7  C.  C.  A. 
431. 

It  is  clear  that  Congress  intended  by 
this  proviso  to  change,  and  by  apt  and 
plain  words  has  changed  and  diminiBhed, 
*  the  compensation  fixed  by  R.  S.  sec  824, 
supra,  p.  651.  That  this  law  is  found  in 
an  act  making  general  appropriations  will 
not  authorize  9ie  courts  to  disregard  or 
explain  it  away.  U.  S.  v.  Perry,  (C.  C.  A. 
8th  Cir.  1892)  50  Fed.  743,  4  U.  S.  App. 
386,  1  C.  C.  A.  648. 

Prior  to  this  act  district  attorneys  were 
entitled  to  a  per  diem  compensation  of  five 
dollars  including  SundayB.  U.  S.  v. 
Shields,  (1894)  153  U.  S.  88,  14  S.  Ct. 
735,  38  U.S.  (L.  ed.)  646. 

Misprint  in  enrollment. —  The  word 
"  open  "  in  this  act  is  a  misprint  for  the 
word  "opened."  Butler  v.  U.  S.,  (1898) 
87  Fed.  656. 

In  Converse  r.  U.  S.,  (1890)  26  Ct.  CI. 
8,  it  was  held  that  "  or  "  was  a  misprint 
for  "  and,"  and  that  a  clerk  could  not 
receive  per  diems  for  days  when  the  judge 
was  absent. 

The  word  **  business/'  used  in  this  Act, 
means  judicial  business,  business  which 
can  only  be  transacted  by  a  judge,  and 
does  not  mean  that  which  may  be  per- 
formed by  a  clerk  in  the  judge's  absence 
or  that  which  mav  be  done  by  a  judge  in 
vacation.  AckissV  U.  S.,  (1896)  31  Ct. 
CI.  283. 


Sec.  6.  [District  attorneys  and  marshals  to  be  paid  salaries  instead 
of  fees  —  fees  to  be  covered  into  Treasury.]  That  on  and  after  the  first 
day  of  July,  eighteen  hundred  and  ninety-six,  all  fees  and  emoluments 
authorized  by  law  to  be  paid  to  United  States  district  attorneys  and  United 
States  marshals  shall  be  charged  as  heretofore,  and  shall  be  collected,  as  far 
as  possible,  and  paid  to  the  clerk  of  the  court  having  jurisdiction,  and  by 
him  covered  into  the  Treasury  of  the  United  States ;  and  said  officers  shall 
be  paid  for  their  official  services,  which  in  the  case  of  district  attorneys, 
shall  include  services  in  the  circuit  courts  of  appeals  of  their  respective 
circuits  wherever  sitting,  salaries  and  compensation  hereinafter  provided 
and  not  otherwise :  Provided,  That  this  section  shall  not  be  construed  to 
require  or  authorize  fees  to  be  charged  against  or  collected  from  the  United 
States,  except  as  provided  by  sections  eleven  and  thirteen  of  this  Act  relat- 
ing to  field  deputies  and  their  pajrments.     [29  Stat,  L,  179.] 

This  and  sections  13,  14,  16,  17..  18,  24,  following  are  from  the  Legislative,  Executive, 
and  Judicial  Appropriation  Act  of  May  28,  1896,  ch.  252. 

In  section  24  of  the  above  mentioned  Act  of  May  28,  1896,  ch.  262,  infra,  p.  721,  it 
was  provided  that  section  6,  above  given,  shall  not  apply  to  the  office  of  district 
attorney  and  his  assistants  for  the  southern  district  of  New  York.  In  the  later 
Deficiency  Appropriation  Act  of  June  6,  1900,  ch.  785,  31  Stat.  L.  304,  it  was  provided 
as  follows:  "That  so  much  of  section  six  of  the  Act  approved  May  twenty-sixth, 
eighteen  hundred  and  ninety-six,  as  provides  that  the  salaries  paid  to  United  States 
district  attorneys  shall  cover  and  include  compensation  for  services  rendered  by  them 
in  the  circuit  courts  of  appeals  is  hereby  made  applicable  to  the  United  Sta,tes  district 
attorney  for  the  southern  district  of  New  York." 
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The  Act  here  referred  to  was  that  of  May  28,  1896  (and  not  May  26),  ch.  252.  But 
in  the  still  later  Sundry  Civil  Appropriation  Act  of  March  3,  1905,  ch.  1483,  |  1,  infra, 
p.  727,  it  was  provided  that  in  no  case  shall  district  attorneys  receive  fees  in  addition 
to  salary  and  in  the  same  Act,  infra,  p.  728,  the  salary  of  the  district  attorney  for  the 
southern  district  of  New  Nork  was  made  $10,000  per  anniun. 

Other  sections  of  same  Act.—  Section  1  of  said  Act  of  May  28,  1896,  consists  of 
appropriations  to  which  were  attached  various  provisions  of  a  general  and  permanent 
nature,  and  among  the  latter  is  the  provision  relating  to  appointment,  duties,  salary 
and  expenses  of  a  messenger  for  the  Circuit  Court  of  Appeals  for  the  8th  circuit 
"Which  is  given  supra,  p.  637. 

Section  2  concerns  only  the  appropriations  made  in  the  Act  and  is  omitted. 
Section  3  amends  R.  S.  sec.  166,  given  in  Civil  Service,  vol.  2,  p.  147,  relating  to 
details  of  clerks  in  executive  departments. 

Section  4,  given  in  title  Treasubt  Depabtuent,  requires  the  Secretary  of  the 
Treasury  to  report  to  Congress  officers  delinquent  in  accounting. 

Section  5  amends  R.  S.  sec.  3621,  given  in  title  Public  Moneys,  requiring  moneys 
of  United  States  to  be  deposited,  etc. 

Section  6  constitutes  the  text  to  which  this  note  is  appended. 

Section  7,  given  infra,  p.  722,  consists  of  a  table  of  salaries  to  be  paid  to  district 
attorneys  "in  lieu  of  the  salaries,  fees,  per  centiuns,  and  other  compensations  now 
allowed  by  law." 

Section  8,  given  supra,  p.  622,  provides  for  appointment  of  assistant  district  attorneys 
and  their  salaries  and  for  expenses  for  lodging,  subsistence  and  travel  of  district 
attorneys  and  their  assistants. 

Section  9,  given  infra,  p.  736,  is  a  table  of  salaries  to  be  paid  to  marshals,  "  in  lieu  of 
the  salaries,  fees,  per  centums,  and  other  compensation  now  allowed  by  law." 

Section  10,  given  (as  amended)  infra,  p.  740,  provides  for  employment  of  office 
deputies  and  clerical  assistance  for  marshals  "  upon  salaries  to  be  fixed,"  etc.,  and  for 
allowance  of  expenses  of  office  deputies  in  certain  cases. 

Section  11,  given  (as  amended)  supra,  p.  628,  provides  for  the  appointment  of  field 
deputy  marshals,  their  fees,  expenses,  and  additional  allowance;  report  of  appoint- 
ment; and  cancellation  of  appomtment  by  Attomey-GeneraL 

Section  12,  given  su>pra,  p.  647,  and  infra,  p.  742,  fixes  the  official  residence  of  mar- 
shals, and  provides  for  allowance  of  expenses  of  marshals. 

Section  13,  given  infra,  p.  720,  provides  for  the  making  out  and  verification  of  expense 
accounts  of  officers  who  are  al£>wed  expenses;  for  payment  of  expense  accounts  of 
marshals  and  their  deputies,  and  of  accounts  of  district  attorneys  and  their  assistants; 
marshals  to  make  returns  of  earnings;  with  a  proviso  against  double  compensation  of 
marshals'  deputies. 

Section  14,  given  infra,  p.  720,  provides  for  allowance  of  necessary  office  expenses  of 
district  attorneys  and  marshals. 

Section  15,  given  infra,  p.  725,  authorizes  district  attorneys,  under  certain  conditions, 
to  employ  necessary  clerical  assistance. 

Section  16,  given  infra,  p.  721,  requires  monthly  payment  of  all  salaries  provided 
by  sections  6-15  of  the  same  Act. 

Section  17,  given  infra,  p.  721,  provides  that  the  amount  or  taxation  of  costs  is  not 
to  be  aiTected  by  sections  6-15  of  the  same  Act. 

Section  18,  given  infra,  p.  721,  prescribes  punishment  for  any  officer  compensated 
in  sections  6-16  of  the  same  Act,  who  demands  or  receives  illegal  fees,  or  fails  to 
account  for  or  pay  over  fees. 

Section  19,  given  (as  amended)  supra,  p.  631,  abolishes  the  office  of  Circuit  Court 
Commissioner;  provides  for  appointment  of  United  States  commissioners;  assimilates 
their  powers  and  duties  to  those  of  Circuit  Court  commissioners;  regulates  the  issu- 
ance of  warrants  for  violations  of  internal  revenue  laws;  and  authorizes  United  States 
commissioners  and  clerks  and  deputy  clerks  of  courts  to  administer  oaths. 

Section  20,  given  supra,  p.  635,  debars  various  named  government  officers  and 
employees  from  appointment  as  United  States  commissioner  or  receiver. 

Section  21,  given  infra,  p.  743,  provides  a  table  of  fees  for  each  United  States  com- 
missioner and  requires  the  latter  to  keep  a  record  book  of  all  criminal  proceedings 
before  him. 

(Section  22,  provides  for  investigation  and  report  to  the  ''  next  session  of  the  present 
Congress  "  as  to  compensation  of  clerks,  and  is  omitted  as  executed. 

Section  23,  given  in  title  Justice,  Department  op,  requires  the  Attorney-General 
to  report  to  Congress  annually  in  regard  to  salaries  of  assistant  district  attorneys  and 
of  clerical  assistants;  the  expenses  of  district  attorneys  and  assistants;  the  salaries 
of  deputy  marshals  and  clerical  assistants;  the  expenses  of  marshals  and  office 
deputies;   and  the  number,  fees,  and  compensation  of  field  deputy  marshals. 

Section  24,  given  (as  amended)  infra,  p.  721,  repeals  inconsistent  Acts;  provides 
that  sections  6-23  of  said  Act  shall  not  applv  to  Indian  Territory  or  Alaska;  and  pro- 
vides that  sections  6,  8,  and  15  of  said  Act  shall  not  apply  to  the  district  attorney  and 
assistants  for  the  southern  district  of  New  York  or  for  the  District  of  Columbia. 
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Sec.  13.  [Expense  acoounts  —  veriflcation  and  approval  —  marshals' 
accounts  and  returns  —  double  compensation.]  That  whenever  in  this  Act 
an  officer  is  allowed  actual  expenses  the  account  therefor  shall  be  made  out 
quarterly,  in  accordance  with  rules  and  regulations  prescribed  by  the  Attor- 
ney-General. When  made  out  the  account  shall  be  verified  on  oath  before 
•  an  officer  authorized  to  administer  oaths.  The  expense  accounts  of  the  mar- 
shals and  their  office  deputies  and  the  accounts  of  the  field  deputies  shall 
be  paid  by  the  marshals ;  said  accounts  and  the  expense  accounts  of  the  dis- 
trict attorneys  and  their  assistants  when  made  out  in  accordance  with  this 
Act  shall  be  submitted  to  and  examined  by  the  circuit  court  or  district 
court  of  the  district,  and  when  approved  by  the  court  shall  be  audited  and 
allowed  as  now  provided  by  law.  Each  marshal  shall  make  such  returns 
of  the  earnings  and  expenses  of  his  office  as  shall  be  required  under  rules  and 
regulations  prescribed  by  the  Attorney-Gteneral :  Provided^  That  no  office 
or  field  deputy  shall  receive  compensation  as  bailiff,  and  no  field  deputy 
shall  receive  fees  for  representing  the  marshal  in  court.    [29  Stat,  L.  183.] 

See  note  to  the  preceding  section  6  of  this  Act. 

For  earlier  and  later  provisions  on  the  subject  of  accounts  and  returns  of  officers 
mentioned  in  the  text,  see  R.  S.  sec.  846,  supra,  p.  708,  the  Act  of  Feb.  22,  1875,  ch.  95, 
§§  1  and  7,  supra,  pp.  711,  714,  and  §S  4-6  of  the  same  Act,  infra,  pp.  773,  774;  and 
the  Act  of  Feb.  21,  1911,  ch.  144,  infra,  p.  776. 


Expense!  of  marshal. —  For  the  reim- 
bursement of  expenses  other  than  office 
expenses  the  marshal  must  look  to  the 
parties  to  the  cause  or  to  their  proctors 
or  to  the  proceeds  of  the  property.  The 
United  States  has  no  interest  in  such  ex- 
penses and  no  concern  with  them.  The 
above  Act  of  1896  makes  no  reference  to 
them.  The  evident  design  of  the  Act  is 
nothing  more  than  to  provide  compensa- 
tion to  the  marshal  and  his  deputies  by 
salaries  payable  by  the  government  which 
shall  receive  the  "  fees  and  emoluments 
authorized  by  law  to  be  paid  to  mar- 
shals;" the  government  thus  taking  what 
was  before  collectible  by  the  marshal  or 
his  deputy  as  compensation  for  their 
official  services.  The  Vandercook,  (1897) 
77  Fed.  865. 

The  *'  expenses "  paid  for  an  outside 
keeper  employed  by  the  marshal  are  not 
"  fees  "  and  "  emoluments  "  of  the  marshal 
within  this  section.  When  performed  by 
the  marshal  or  by  any  deputy  attached  to 
his  office  for  whom  salaries  are  provided 
under  sections  9  and  10  of  the  above  Act, 
infra,  pp.  736,  740,  they  would  be  no  doubt 
marshal's  fees,  and  subject  to  the  pro- 
visions of  that  Act  and  to  the  accounting 
thereby  required.  The  Vandercook,  ( 1897) 
77  Fed.  865. 


Section  inapplicable  to  private  citizen. 
— "  This  Act  clearly  imposes  conditions 
upon  the  marshal,  compliance  with  which 
is  necessary  in  order  to  enable  him  to 
recoup  from  the  treasury  any  moneys  he 
may  pay  to  the  field  deputies.  Whether 
it  imposes  a  similar  condition  upon  the 
right  of  a  field  deputy  to  recover  from  the 
marshal  is  not  so  clear.  But  however  that 
may  be,  .  .  .  the  statute  imposes  no  con- 
ditiqn  upon  a  private  citizen  who,  like 
the  plaintiff,  [suing  the  marshal  for 
services]  is  not  an  official  of  the  govern- 
ment." Murray  v.  Pfeiffer,  ( 1904 )  70  N. 
J.  L.  768,  69  Atl.  147. 

Estoppel  of  government. —  Where  the 
government  allowed  and  paid  to  the  mar- 
shal his  account  of  fees  due  to  his  depu- 
ties, which  amounts  he  thereupon  paid  to 
them,  and  the  government  continued  to 
allow  and  pay  such  accoimts  for  several 
years  and  until  his  retirement  from  office, 
the  amounts  being  likewise  paid  by  him  to 
his  deputies,  the  government  was  estopped 
to  change  its  attitude  and  recover  from 
the  marshal  the  money  thus  paid  him,  on 
the  ground  that  he  was  not  entitled  to  it. 
Walker  t?.  U.  S.,  (M.  D.  Ala.  1905)  139 
Fed.  409,  affirmed  (CCA.  5th  Cir.  1906) 
148  Fed.  1022,  79  C  C  A.  392. 


Sec.  14.  [Office  expenses,  attorneys  and  marshals.]  That  the  necessary 
office  expenses  of  the  district  attorneys  and  marshals  shall  be  allowed  when 
authorized  by  the  Attomey-Qeneral.    [29  Stat,  L.  183,] 

See  note  to  section  6  of  this  Act,  supra,  p.  718. 

Office  expenses  — district  attorneys. —  Stanton,  (C  C  A.  2nd  Cir.  1898)  87  Fed. 
Disbursements  for  clerk  hire  should  be  al-  698,  57  U.  S.  App.  212,  31  C  C  A.  197 ; 
lowed  to  a   district   attorney.     U.   S.   v.       Sill  v.  U.  S.,  (C.  C  A.  iSnd  Cir.  1898)  87 
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Fed  699,  67  U.  S.  App.  747,  31  C.  C.  A. 
200. 

To  enable  a  district  attorney  to  recover 
disbursements  for  printinpr.  supplies  and 
stenographer's  service,  he  must  show  that 
the  expenditures  were  proper  and  neces- 
sary. U.  S.  V.  Colman,  (C.  C.  A.  7th  Cir. 
1896)  76  Fed.  214,  46  U.  S.  App.  133,  22 
C.  C.  A.  135. 

Where  a  district  attorney  procures  wit- 
nesses and  pays  them  in  advance  traveling 
expenses  under  the  order  of  the  Attorney- 
General,  he  is  entitled  to  reimbursement. 
Douglass  tv  U.  S.,  (1886)  21  Ct.  CI.  466. 

Marshals. — A  marshal  is  entitled  to  re- 
imbursement for  expense  of  proving  his 
accounts  (affidavits,  certificates,  etc.)  in- 
curred by  him  after  the  passage  of  the 
Act  May  28,  1896,  ch.  252,  |  9,  infra,  p. 
735,  allowing  him  a  salary  in  lieu  of  fees 
and  expenses.  Puleston  v.  U.  S.,  (1898) 
85  Fed.  570;  Marsh  r.  U.  S.,  (1898)  8Q 
Fed.  879. 

The  marshal  now  draws  a  salary  in  lieu 
of  all  fees  which  it  seems  the  plain  intent 
of  Congress  should  be  regarded  as  a  net 
salary.  Puleston  v,  U.  S.,  (1898)  85  Fed. 
670. 


A  charge  by  a  clerk  of  the  federal  court 
for  the  cartage  of  docket  files  and  minute 
books  should  not  be  allowed,  as  such 
claims  should  have  been  presented  to  the 
Attorney-General  by  the  marshal  under 
the  head  of  "miscellaneous  expenses." 
Marvin  v.  U.  S.,  (1902)   114  Fed.  225. 

A  marshal  is  entitled  to  reimbursement 
for  stationery  furnished  by  him,  on  the 
production  of  proper  vouchers  for  the  cost 
of  the  same.  Kinney  v.  U.  8.,  (1893)  64 
Fed.  313. 

A  marshal  should  be  reimbursed  for  the 
sums  paid  by  him  upon  the  requisition  of 
the  district  attorney,  approved  by  the  At- 
torney-General, for  blank  indictments  and 
informations  for  the  necessary  use  of  the 
district  attorney,  having  been  paid  by  the 
marshal,  with  the  approval  of  the  Attor- 
ney-General, exercising  the  general  super- 
visory power  conferred  by  R.  S.  sec.  368, 
in  title  Justice,  Depabtmknt  of.  U.  S. 
V.  Harmon,  (1893)  147  U.  S.  268,  13  S. 
Ct.  327,  37  U.  S.  (L.  ed.)  164;  (1890)  43 
Fed.  660. 

A  marshal  is  entitled  to  reimbursement 
for  money  expended  for  check  books.  U. 
S.  t7.  Ralston,  (1883)  17  Fed.  896. 


Sec.  16.  [Salaries,  payable  monthly.]  That  all  salaries  provided  by  sec- 
tions six  to  fifteen,  inclusive,  of  this  Act  shall  be  paid  monthly  by  the 
Department  of  Justice.    [29  Stat.  L.  183.] 

See  note  to  section  6  of  the  same  Act,  supra,  p.  718. 

Sec.  17.  [Oosts  may  be  taxed.]  That  sections  six  to  fifteen,  inclusive, 
of  this  Act  shall  not  be  so  construed  as  to  prevent  or  affect  the  amount  or 
taxation  of  costs  against  the*  unsuccessful  party  in  civil  proceedings  or 
against  defendants  convicted  of  crimes  or  misdemeanors.    [29  Stat.  L.  183.] 

See  note  to  section  0  of  the  same  Act,  avpra,  p.  718. 

Sec.  18.  [Accepting  illegal  fees,  etc.,  how  punished.]  That  any  officer 
whose  compensation  is  fixed  by  sections  six  to  fifteen,  inclusive,  of  this  Act 
who  shall  directly  or  indirectly  demand,  receive,  or  accept  any  fee  or  com- 
pensation for  the  performance  of  any  official  service  other  than  is  herein 
provided,  or  shall  willfully  fail  or  neglect  to  account  for  or  pay  over  to  the 
proper  officer  any  fee  received  or  collected  by  him  shall,  upon  conviction, 
thereof,  be  punished  by  a  fine  of  not  less  than  fifty  dollars  nor  more  than 
five  hundred  dollars,  or  by  imprisonment,  at  the  discretion  of  the  court,  not 
against  defendants  convicted  of  crimes  or  misdemeanors.  [29  Stat.  L.  163.] . 
183.] 

See  note  to  section  6  of  the  same  Act,  supra,  p.  718. 

Sec.  24.  {Bepeal  —  effect  —  certain  territories  and  officers  excepted.] 
That  all  Acts  and  portions  of  Acts  inconsistent  with  this  Act  are  hereby 
repealed :  Provided,  That  none  of  tlie  provisions  of  sections  six  to  twenty- 
three,  both  inclusive,  of  this  Act  shall  apply  to  the  [Indian  Territory  or] 
Territory  of  Alaska,  and  said  sections  shall  take  effect  and  be  in  force  on 
4  F.  S.  A.—  24 
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and  after  the  first  day  of  July,  eighteen  hundred  and  ninety-six,  except  as 
in  said  sections  otherwise  specially  provided :  Provided  further,  That  none 
of  the  provisions  of  sections  six,  eight  or  fifteen  of  this  Act  shall  apply  to 
the  office  of  the  United  States  District  Attorney  and  his  assistants  for  the 
southern  district  of  New  York,  or  for  the  District  of  Columbia.  •  •  • 
[29  Stai.  L.  186.] 

See  note  to  section  6  of  the  same  Act,  supra,  p.  718. 

The  text  section  24  was  amended  by  a  provision  in  the  Legislative,  Executive,  and 
Judicial  Appropriation  Act  of  Feb.  19,  1897,  ch.  265,  §  1,  29  Stat.  L.  577,  reading  as 
follows : 

**That  section  twenty-four  of  the  Act  of  May  twenty-eighth,  eighteen  hundred  and 
ninety-six,  making  appropriations  for  the  Legislative,  Executive,  and  Judicial  expenaea 
of  the  Government,  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
ninety-seven,  and  for  other  purposes,  be  and  is  hereby  amended  by  striking  out  the 
words  ^'  Indian  Territory  or,"  so  that  said  Act  shall  apply  to  the  Indian  Territory 
except  as  herein  otherwise  provided:  Provided  further ^  that  the  provisions  of  Sections 
nineteen,  twenty-one,  and  twenty-two  of  said  Act  shall  not  apply  to  the  Indian 
Territory:  Provided  further,  that  each  of  the  District  Attorneys  in  the  Indian  Terri- 
tory shall  receive  a  salary  of  four  thousand  dollars  per  annum,  and  each  of  the 
Marshals  shall  receive  a  salary  of  four  thousand  dollars  per  annum." 

Section  19  of  the  Act  referred  to  in  the  above  amendment  relates  to  United  States 
commissioners,  and  section  21  to  the  fees  of  such  officers.  See  Bupra,  p.  631,  and  tii/ra, 
p.  743.  Section  22  provided  for  investigation,  etc.,  by  the  Attorney -General  of  the 
compensation  of  clerks  of  the  court  and  is  omitted  as  executed. 

Indian  Territory  became  a  part  of  the  state  of  Oklahoma,  pursuant  to  the  Act  of 
June  16,  1906,  ch.  3335,  34  Stat.  L.  267,  in  title  States,  for  the  admission  of  said 
state  to  the  Union, -and  thus  the  foregoing  amendment  was  superseded. 

As  to  the  southern  district  of  New  York,  mentioned  in  the  proviso  in  the  text 
section,  the  Act  of  March  3,  1905,  ch.  1483,  §  1,  infra,  p.  728,  provides  that  the  district 
attorney  is  not  to  receive  fees  in  addition  to  salary;  the  Act  oi  March  3,  1905,  ch.  1483, 
§  1,  infra,  p.  727,  provides  a  salary  of  $10,000  per  annum  for  said  district  attorney; 
the  Act  of  June  30,  1906,  ch.  3914,  I  1}  infra,  p.  728,  provides  for  payment  of  clerks 
and  messengers  and  office  expenses  for  said  district  attorney;  and  the  Act  of  March  4, 
1907,  ch.  2918,  §  1,  infra,  p.  728,  provides  for  allowance  of  expenses  for  lodging,  sub- 
sistence and  travel  of  said  district  attorney  and  his  assistants. 

Sec.  7.  [Salaries  of  district  attorneys  in  lieu  of  fees.]  That  the  United 
States  district  attorney  for  each  of  the  following  judicial  districts  of  the 
United  States  shall  be  paid  in  lieu  of  the  salaries,  fees,  per  centums,  and 
other  compensations  now  allowed  by  law  an  annual  salary  as  follows : 

For  the  northern  and  middle  districts  of  the  State  of  Alabama,  each  four 
thousand  dollars ; 
for  the  southern  district  of  the  State  of  Alabama,  three  thousand  dollars; 
for  the  Territory  of  Arizona,  four  thousand  dollars;  [see  note  below] 
for  the  eastern  district  of  Arkansas,  four  thousand  dollars;   [see  note 

below] 

for  the  western  district  of  Arkansas,  five  thousand  dollars ; 

for  the  northern  district  of  California,  four  thousand  five  hundred  dol- 
lars ;  [see  note  below] 

for  the  southern   district  of   California,   three   thousand  five   hundred 

dollars ; 

for  the  district  of  Colorado,  four  thousand  dollars ; 

for  the  district  of  Connecticut,  two  thousand  five  hundred  dollars ; 

for  the  district  of  Delaw^are,  two  thousand  dollars ; 

for  the  northern  district  of  Florida,  three  thousand  five  hundred  dollars : 

for  the  southern  district  of  Florida,  three  thousand  five  hundred  dollars-, 
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for  the  northern  district  of  Qeorgia,  five  thousand  dollars ; 
for  the  southern  district  of  Georgia,  three  thousand  five  hundred  dollars ; 
for  the  district  of  Idaho,  three  thousand  dollars;  [see  note  below] 
for  the  northern  district  of  Illinois,  five  thousand  dollars;    [see  note 
below] 

for  the  southern  district  of  Illinois,  five  thousand  dollars;  [see  note 
below] 

for  the  district  of  Indiana,  five  thousand  dollars; 

for  the  northern  and  southern  districts  of  Iowa,  each  four  thousand  five 
hundred  dollars; 

for  the  district  of  Kansas,  four  thousand  five  hundred  dollars ; 

for  the  district  of  Kentucky,  five  thousand  dollars ;  [see  note  below] 

for  the  eastern  district  of  Louisiana,  three  thousand  five  hundred  dollars ; 

for  the  western  district  of  Louisiana,  two  thousand  five  hundred  dollars ; 

for  the  district  of  Maine,  three  thousand  dollars; 

for  the  district  of  Maryland,  four  thousand  dollars; 

for  the  district  of  Massachusetts,  five  thousand  dollars; 

for  the  eastern  district  of  Michigan,  four  thousand  dollars; 

for  the  western  district  of  Michigan,  three  thousand  five  hundred  dollars ; 

for  the  diiStrict  of  Minnesota,  four  thousand  dollars ; 

for  the  northern  and  southern  districts  of  Mississippi,  each  three  thou- 
sand five  hundred  dollars ;  • 

for  the  eastern  district  of  Missouri,  four  thousand  five  hundred  dollars ; 

for  the  western  district  of  Missouri,  four  thousand  five  hundred  dollars; 

for  the  district  of  Montana,  four  thousand  dollars ; 

for  the  district  of  Nebraska,  four  thousand  dollars; 

for  the  district  of  Nevada,  three  thousand  dollars ;  [see  note  below] 

for  the  district  of  New  Hampshire,  two  thousand  dollars; 

for  the  district  of  New  Jersey,  three  thousand  dollars;  [see  note  below] 

for  the  district  of  New  Mexico,  four  thousand  dollars ;  [see  note  below] 

for  the  northern  district  of  New  York,  four  thousand  five  hundred  dol- 
lars ;  [see  note  below] 

for  the  eastern  district  of  New  York,  four  thousand  five  hundred 
dollars ; 

for  the  eastern  district  of  North  Carolina,  four  thousand  dollars ; 

for  the  western  district  of  North  Carolina,  four  thousand  five  hundred 
dollars ; 

for  the  district  of  North  Dakota,  four  thousand  dollars; 

for  the  northern  and  southern  districts  of  Ohio,  each  four  thousand  five 
hundred  dollars ; 

for  the  district  of  Oklahoma,  five  thousand  dollars;  [see  note  below] 

for  the  district  of  Oregon,  four  thousand  five  hundred  dollars; 

for  the  eastern  district  of  Pennsylvania,  four  thousand  five  hundred  dol- 
lars; [see  note  below] 

for  the  western  district  of  Pennsylvania,  four  thousand  five  hundred 
dollars ;  [see  note  below] 

for  the  district  of  Rhode  Island,  two  thousand  five  hundred  dollars ; 

for  the  eastern  and  western  districts  of  the  district  of  South  Carolina, 
four  thousand  five  hundred  dollars,  two  thousand  five  hundred  dollars  of 
which  shall  be  for  the  performance  of  the  duties  of  district  attorney  for  the 
western  district; 
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for  the  district  of  South  Dakota,  four  thousand  dollars ; 

for  the  eastern,  middle,  and  western  districts  of  Tennessee,  each  four 
thousand  five  hundred  dollars ; 

for  the  northern  district  of  Texas,  three  thousand  five  hundred  dollars; 
[see  note  below] 

for  the  eastern  district  of  Texas,  five  thousand  dollars;  [see  note  below] 

for  the  western  district  of  Texas,  four  thousand  dollars ;  [see  note  below] 

for  the  district  of  Utah,  four  thousand  dollars; 

for  the  district  of  Vermont,  three  thousand  dollars; 

for  the  eastern  district  of  Virginia,  four  thousand  dollars; 

for  the  western  district  of  Virginia,  four  thousand  five  hundred  dollars; 

for  the  district  of  Washington,  four  thousand  five  hundred  dollars ;  [see 
note  below] 

for  the  district  of  West  Virginia,  four  thousand  five  hundred  dollars; 
[see  note  below] 

for  the  eastern  district  of  Wisconsin,  four  thousand  dollars ; 

for  the  western  district  of  Wisconsin,  four  thousand  dollars; 

for  the  district  of  Wyoming,  four  thousand  dollars.     [29  Stat.  L.  180.] 

This  Bection  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of 
May  28,  1896,  ch.  252.  It  was  provided  in  section  24  of  the  same  Act.  supra,  p.  721, 
that  the  provisions  in  section  7  shall  not  apply  to  the  Territory  of  Alaska. 

For  references  to  all  the  other  sections  of  said  Act  of  May  28,  1896,  ch.  252,  see 
the  note  to  section  6  thereof,  siipro,  p.  718. 

Later  Acts  change  the  salaries  of  district  attorneys  in  many  of  the  states  mentioned 
in  the  text  section,  or  make  provision  for  such  salaries  in  subsequently  created  states 
or  districts. 

In  Arizona^  which  became  a  state  by  proclamation  of  the  President  Feb.  14,  1912, 
37  vStat.  L.  1728,  in  title  States,  the  Enabling  Act  of  June  20,  1910,  ch.  310,  §  31,  in 
title  States,  provided  that  the  district  attorney  shall  receive  the  fees  and  compensation 
**  now  allowed  by  law  ^'  to  the  district  attorney  in  the  Territory  of  Arizona. 

In  Arkansas  the  salary  of  the  district  attorney  for  the  western  district  is  fixed  at 
$4,000  per  annum  by  a  provision  in  the  Sundry  Civil  Appropriation  Act  of. June  23, 
1913,  ch.  3,  §  1,  infra,  p.  727. 

In  California  the  salary  of  the  district  attorney  for  the  southern  district  was  fixed 
at  $4,000  a  year,  in  the  Sundry  Civil  Appropriation  Act  of  June  30,  1906,  ch.  3914, 
I  1,  infra,  p.  727. 

In  Idaho  the  salary  of  the  district  attorney  was  fixed  at  $4,000  a  year  in  the  Sundry 
Civil  Appropriation  Act  of  June  30,  1906f  ch.  3914,  S  1,  infra,  p.  727. 

In  Illinois  the  salary  of  the  district  attorney  for  the  northern  district  was  fixed  at 
$10,000  a  year,  in  the  Sundry  Civil  Appropriation  Act  of  March  4,  1907,  ch.  2918,  i  1, 
infra,  p.  727,  in  connection  with  a  provision  for  a  salary  of  $10,000  a  year  for  the 
district  attorney  for  the  southern  district  of  New  York  in  the  Sundry  Civil  Appropria- 
tion Act  of  March  3,  1905,  ch.  1483,  §  1,  infra,  p.  728.  And  in  the  Act  of  March  3, 
1905,  ch.  1427,  creating  the  eastern  district  of  Illinois  it  was  provided  in  sections  15 
and  19  thereof,  infra,  pp.  783,  784,  that  the  district  attorney  appointed  for  said  district 
shall  have  the  same  salary,  pay,  fees,  and  allowances  as  theretofore  allowed  to  the 
same  officer  in  the  southern  district  of  Illinois. 

In  Kentucky  upon  the  division  of  the  state  into  a  western  and  an  eastern  district  by 
the  Act  of  Feb.  12,  1901,  ch.  355,  §  2,  31  Stat.  L.  781  (and  see  Judicial  Code,  section  83, 
in  title  Judiciary),  it  was  provided  in  section  7  of  said  Act,  infra,  p.  786,  that  the 
"  salaries,  pay,  fees,  and  allowances  "  of  the  district  attorneys  shall  be  the  same  as  now 
fixed  by  law  for  such  officers  in  the  judicial  district  of  Kentucky. 

In  Nevada  the  salary  of  the  district  attorney  was  made  $4,000  a  year  in  the  Sundry 
Civil  Appropriation  Act  of  March  4,  1911,  ch.  286,  |   1,  infra,  p.  728. 

In  New  Jersey  the  salary  of  the  district  attorney  was  fixed  at  $4,000  a  year  in  the    . 
Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  285,  §  1,  infra,  p.  728. 

In  Nexc  Mexico,  which  became  a  state  by  proclamation  of  the  President,  Jan.  6,  1912, 
37  Stat.  L.  1723,  in  title  States,  the  Enabling  Act  of  June  20,  1910,  ch.  310,  8  13,  in 
title  States,  provided  that  the  district  attorney  shall  receive  the  fees  and  compensa- 
tion theretofore  allowed  by  law  to  the  district  attorney  in  the  territory  df  New 
Mexico. 

In  New  York,  by  the  Act  of  May  12,  1900,  ch.  391,  8  9,  infra,  p.  790,  it  was  provided 
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that  the  district  attorneys  in  the  western  and  northern  districts  established  by  the  same 
Act  shall  receive  the  salaries,  pay,  fees,  and  allowances  as  theretofore  fixed  oy  law  for 
the  district  attorney  in  the  northern  district.  And  in  the  Sundry  Civil  Appropriation 
Act  of  March  3,  1905,  ch.  1483,  §  1,  infra,  p.  728,  the  salary  of  the  district  attorney 
for  the  southern  district  of  New  York  was  fixed  at  $10,000  per  annum. 

In  Oklahoma,  it  was  provided  in  the  Act  of  March  3,  1909,  ch.  269,  §  21,  infra,  p.  729, 
that  the  salaries  of  the  district  attorneys  for  the  eastern  and  western  districts, 
respectively,  shall  be  $4,000  per  annum. 

In  Pennsylvania  the  salary  of  the  district  attorney  for  the  eastern  district  was  fixed 
at  $6,000  in  the  Sundry  Civil  Appropriation  Act  of  May  27,  1908,  ch.  200,  §  1,  infra, 
p.  729.  And  in  the  Act  of  March  2,  1901,  ch.  801,  §  5,  infra,  p.  793,  it  was  provided 
that  the  fees,  compensation,  and  emoluments  of  the  district  attorney  in  the  middle 
district  created  by  said  Act,  shall  be  the  same  as  those  to  which  the  district  attorney 
for  the  western  district  is  entitled. 

In  South  Carolina  it  was  provided  in  the  Act  of  March  3,  1915,  ch.  100,  §  3,  in  title 
JuDiciABY  that  "  The  district  attorney  for  the  eastern  district  of  South  Carolina,  and 
the  district  attorney  for  the  western  district  of  South  Carolina  shall  each  receive 
an  annual  salary  of  $4500.'' 

In  Texas  the  salary  of  each  district  attorney  of  any  Texas  district  was  fixed  at 
$4,000  per  annum  by  the  Act  of  June  25,  1910,  ch.  397,  infra,  p.  729,  superseding  the 
provisions  in  respect  of  salaries  in  the  Act  of  March  11,  1902,  ch.  183,  |  4,  infra,  p.  795. 

In  Washington,  upon  the  division  of  the  state  into  two  districts  by  the  Act  of 
March  2,  1905,  ch.  13(05,  the  salary,  pay,  fees,  and  allowances  of  the  district  attorney 
in  each  district  were  made,  by  section  6  of  said  Act,  infra,  p.  797,  the  same  as  thereto- 
fore fixed  by  law  for  the  district  attorney  for  the  district  of  Washington. 

In  West  Virginia,  upon  the  division  of  the  state  into  two  districts  by  the  Act  of 
Jan.  22,  1901,  ch.  105,  the  salaries,  pay,  fees,  and  allowances  of  the  district  attorneys 
were  made,  by  section  7  of  said  Act^  infra,  p.  798,  the  same  as  theretofore  fixed  by  law 
for  the  district  attorney  for  the  district  of  West  Virginia. 


[Sec.  1.]  [Assistant  district  attorneys — limit  of  compensation  — 
exception.]  •  •  •  That  the  provisions  of  section  eight  of  the  legislative 
appropriation  Act  approved  May  twenty-sixth,  eighteen  hundred  and 
ninety-six,  limiting  the  compensation  of  United  States  assistant  district 
attonuey  to  not  exceeding  two  thousand  five  hundred  dollars  per  annum, 
shall  not  apply  to  the  first  assistant  district  attorney  for  the  northern  dis- 
trict of  lUinois.     [32  Stat.  L.  1141,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1903,  ch.  1007.  The 
provision  referred  to  in  the  text  is  given  supra,  p.  622,  being  section  8  of  the  Act  of 
May  28,  and  not  May  26  as  given  in  the  text. 

A  later  regulation  of  salaries  of  assistant  district  attorneys  in  the  northern  district 
of  Illinois  is  made  by  Act  of  March  4,  1907,  ch.  2918,  §  1,  infra,  p.  727. 


Sec.  15.  [Extra  clerical  assistance  for  district  attorneys.]  That  the 
district  attorney  of  any  judicial  district,  when  the  facts  showing  the  neces- 
sity therefor  arc  certified  by  the  district  judge  to  the  Attorney- General, 
may,  with  the  approval  of  the  Attorney-General,  and  no  longer  than  such 
approval  lasts,  employ  jiecessary  clerical  assistance  at  such  salary  or  salaries 
as  shall  be  from  time  to  time  fixed  by  the  Attorney-Gkneral.  [29  Stat.  L. 
183.] 

This  was  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  28, 
1896,  ch.  252.    See  the  notes  to  section  6  of  this  Act,  supra,  p.  718. 

Section  24  of  this  Act,  supra,  p.  721,  provides  that  this  section  shall  not  apply  to 
the  office  of  the  United  States  district  attorney  and  his  assistants  for  the  southern 
district  of  New  York  or  for  the  District  of  Columbia.     But  see  the  provision  for 
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emplo^tnent  and  compensation  of  clerks  and  messengers  in  the  office  of  the  district 
attonity  for  the  southern  district  of  New  York  in  the  Act  of  June  30,  1906.  ch.  3914. 
S  1,  infra,  p.  728. 


^  This  provision  applies  only  to  *  cleri- 
cal assistance  *  which  shall  become  tempo- 
rarily 'necessary'  by  reason  of  some 
emergency,  and  not  to  permanent  em- 
ployees of  the  United  States  attorney's 
offices."    (1908)  27  Op.  Atty.-Gen.  95. 

Civil  service  rules  apply  to  clerks. — 
The  civil  service  rules  provide  for  the  ex- 
ception from  examination  of  one  clerk  to 
each  district  attorney.  (Schedule  A,  IV, 
2,  of  the  civil  service  rules.)  With  that 
exception  of  one  clerk,  the  clerks  must  be 
chosen  through  examination  and  certifica- 
tion, as  provided  with  respect  to  other 
employees  of  the  classified  civil  service. 
(1908)  27  Op.  Atty.-Gen.  95. 

Disbursements  for  clerk  hire. —  For 
these  the  district  attorney  is  entitled  to 
recover  against  the  government.  Stanton 
V.  U.  8.,  (C.  C.  Conn.  1896)  75  Fed.  357, 
affirmed  C.  C.  A.  2nd  Cir.  87  Fed.  698, 
57  U.  S.  App.  242,  31  C.  C.  A.  197;  Sill 


t\  U.  S.,  (C.  C.  A.  2nd  Cir.  1898)  87  Fed. 
699,  67  U.  S.  App.  747,  31  C.  C.  A.  200. 
''A  clerk  in  the  office  of  a  district  attor- 
ney is  not  a  government  officer.  The  fact 
that,  in  the  emolument  accounts  of  the 
district  attorney,  the  auditor  may  allow 
him  to  deduct  from  his  fees  the  clerk's 
compensation,  does  not  make  the  clerk 
such  an  officer  or  employee  of  the  govern- 
ment as  to  authorize  him  to  recover  any 
compensation  for  legal  or  clerical  services 
rendered  in  the  office  of  the  United  States 
attorney."  U.  S.  v.  McDonald,  (C.  C.  A. 
9th  Cir.  1896)  72  Fed.  898,  44  U.  S.  App. 
461,  21  C.  C.  A.  347,  holding  that  such 
clerk  could  not  recover  from. the  govern- 
ment where  the  Attorney-General's  au- 
thority to  the  district  attorney  to  employ 
him  was  given  upon  the  express  condition 
that  he  **  is  to  look  exclusively  to  the  dis- 
trict attorney  for  his  compensation.' 


»f 


[Sec.  1.]  [United  States  district  attorneys  —  allowance  for  expenses 
when  absent  from  official  residence  —  accounts.]  •  •  *  The  necessary 
expenses  for  lodging  and  subsistence  actually  paid,  not  exceeding  four  dol- 
lars per  day  and  actual  and  necessary  traveling  expenses  of  the  United 
States  district  attorneys  and  their  assistants,  while  absent  from  their  respec- 
tive official  residences  and  necessarily  employed  in  going  to,  returning  from, 
and  attending  before  any  United  States  court,  commissioner,  or  other  com- 
mitting magistrate,  and  while  otherwise  necessarily  absent  from  their 
respective  official  residences  on  official  business  shall  be  allowed  and  paid 
in  the  following  manner :  That  the  accounts  of  the  United  States  attorneys 
and  assistant  United  States  attorneys  for  expenses  herein  provided  for  shall 
be  made  out  monthly  in  accordance  with  rules  and  regulations  prescribed  by 
the  Attorney-General.  And  when  said  expense  accounts  are  made  out,  as 
hereinbefore  provided,  and  verified  on  oath  before  an  officer  authorized 
by  law  to  administer  oaths,  they  shall  be  submitted  to  and  examined  by 
one  of  the  judges  of  the  circuit  court  or  district  court  of  the  district  for 
which  said  United  States  attorney  or  assistant  United  States  attorney  was 
appointed,  and  when  approved  by  said  judge,  may  be  allowed  and  paid  by 
the  United  States  marshal  for  said  district,  and  the  amount  of  such  pay- 
ments shall  be  included  in  said  marshal's  accounts  with  the  United  States, 
and  audited  and  allowed  as  now  provided  by  law.     [35  Stat.  L.  375,] 

This  was  from  the  Sundry  Civil  Appropriation  Act  of  May  27,  1908,  ch.  200.  See 
the  earlier  provision  for  expenses  for  lodging,  subsistence,  and  travel  of  district  attor- 
neys and  assistants  in  section  8  of  the  Act  of  May  28,  1806,  ch.  252,  supra,  p.  622;  the 
provision  for  such  expenses  in  the  southern  district  of  New  York  in  the  Act  of  March  4, 
1907,  ch.  2918,  §  1,  infra,  p.  728;  and  the  provision  for  necessary  actual  expenses  of  the 
district  attorney  for  the  United  States  Court  for  China  in  the  Act  of  March  4,  1915, 
ch.  145,  given  in  the  following  paragraph  of  the  text. 
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[United  States  court  for  China  —  expenses  of  judge  and  district  attor- 
ney during  sessions  away  from  Shanghai.]  •  •  •  The  judge,  of  the  said 
court  and  the  district  attorney  shall,  when  the  sessions  of  the  court  are  held 
at  other  cities  than  Shanghai,  receive  in  addition  to  their  salaries  their 
necessary  actual  expenses  during  such  sessions,  not  to  exceed  $10  per  day 
for  the  judge  and  $5  per  day  for  the  district  attorney.     [38  Stat,  L.  1122.] 

This  is  from  Diplomatic  and  Consular  Appropriation  Act  of  March  4,  1915,  ch.  145. 
For  the  Act  creating  this  court,  see  title  Judiciabt. 


[Sec.  1.]  [District  attorneys  not  to  receive  fees  in  addition  to  salary.] 
*  •  *  That  in  no  case  except  in  the  District  of  Columbia  shall  United 
States  District  Attorneys  hereafter  receive  fees  of  office  in  addition  to  the 
salary  allowed  them  by  law.     [33  Stat.  L.  1207.] 

This  is  a  provision  in  the  Sundry  Civil  Appropriation  Act  of  March  3,  1905,  ch.  1483. 


[Sec.  1.]  [Arkansas  western  district  —  salaries  of  attorney  and  mar- 
shal.] •  •  *  The  salaries  of  the  United  States  district  attorney  and  the 
United  States  marshal  for  the  western  district  of  Arkansas  shall  hereafter 
be  $4,000  per  annum  each.    [38  Stat.  L.  54.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  23,  1913,  ch.  3. 

This  provision  supersedes  as  to  the  salary  of  the  district  attorney,  the  provision  for 
his  salary  in  section  7  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  722;  and  as  to 
the  salary  of  the  marshal  it  supersedes  the  provision  for  his  salary  in  section  9  of 
said  Act  of  May  28,  1896,  ch.  252,  infra,  p.  736. 


[Sbc.  1.]  [Idaho  and  California^  southern  district  —  salaries  of  district 
attorneys.]  •  •  •  and  the  annual  salaries  of  the  United  States  district 
attorneys  for  the  district  of  Idaho  and  the  southern  district  of  California 
are  hereby  fixed  at  four  thousand  dollars,  respectively:     [34  Stat.  L.  753.] 

This  is  from  Sundry  Civil  Appropriation  Act  of  June  30,  1906,  ch.  3^14. 

This  provision  supersedes,  as  to  the  salary  of  the  district  attorney  for  the  district  of 
Idaho,  the  provision  for  his  salary  in  section  7  of  the  Act  of  May  28,  1896,  ch.  252, 
supra,  p.  722;  and  as  to  the  salary  of  the  district  attorney  for  the  southern  district  of 
California,  it  supersedes  the  provision  for  his  salary  in  said  section  7,  supra,  p.  722. 


[Sec.  1. 
assistants/ 


[Illinois,  northern  district  —  salaries  of  district  attorney  and 
•  •  *  All  laws  fixing  the  annual  salaries  of  the  United 
States  attorney  for  the  southern  district  of  New  York,  and  of  assistants  in 
his  oflSce,  shall  hereafter  apply  in  all  respects  to  and  be  construed  as  fixing 
the  annual  salaries  of  the  United  States  attorney  for  the  northern  district 
of  Illinois,  and  of  assistants  in  his  office.    [34  Stat.  L.  1360.] 

This  is  from  iSundry  Civil  Appropriation  Act  of  March  4,  1007,  ch.  2918. 
As  to  annual  salaries  of  the  district  attorney  for  the  southern  district  of  New  York 
and  his  assistants,  see  the  Act  of  March  3,  1905,  ch.  1483,  {  1,  infra,  p.  728,  the  Act  of 
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May  28,  1896,  ch.  252,  §  8,  supra,  p.  622,  and  section  24  of  the  same  Act,  sufyra,  p.  721, 
the  latter  abolishing 'the  limit  of  $2,500  per  annum  in  section  8  above  cited. 

There  was  no  provision  for  the  salary  of  the  district  attorney  for  the  southern  dis- 
trict of  New  York  in  section  7  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  722. 


[Sec.  1.]  [New  Jersey  and  Nevada  —  salaries  of  district  attorneys.] 
•  *  •  That  beginning  July  first,  nineteen  hundred  and  eleven,  the  salary 
of  the  United  States  attorney  for  the  district  of  New  Jersey  shall  be  five 
thousand  dollars  per  annum :  And  provided  further,  That  the  annual  sal- 
ary of  the  United  States  attorney  for  the  district  of  Nevada  shall  be,  after 
the  beginning  of  the  fiscal  year  nineteen  hundred  and  twelve,  four  thou- 
sand dollars.    [36  Stat.  L.  1426.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  285. 

This  provision  supersedes  the  provisions  for  the  salaries,  respectively,  of  the  district 
attorney  for  the  district  of  New  Jersey  and  of  the  district  attorney  for  the  district  of 
Nevada  in  section  7  of  the  Act  of  May  28,  1896,  ch.  262,  supia,  p.  722. 


[Sec.  1.]  [New  York,  southern  district  —  salary  of  district  attorney.] 
•  •  •  The  District  Attorney  for  the  southern  district  of  New  York  shall 
hereafter  receive  a  salary  of  ten  thousand  dollars  per  annum.  [33  Stat,  L 
1207,] 

This  is  a  provision  in  the  Sundry  Civil  Appropriation  Act  of  March  3,  1905,  ch.  1483, 
and  immediately  followed  the  provision  given  supra,  p.  727,  that  in  no  case  except  in  the 
District  of  Columbia  shall  district  attorneys  receive  fees  in  addition  to  salaries. 

The  salary  of  the  district  attorney  for  the  southern  district  of  New  York  had  been 
$6,000  by  R.  S.  sec.  770,  given  supra,  p.  649.  No  provision  for  his  salary  was  made  in 
section  7  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  722. 


[Sec.  1.]  [New  York,  southern  district  —  traveling  expenses,  etc.,  of 
district  attorney  and  assistants.]  •  •  •  The  necessary  expenses  for  lodg- 
ing and  subsistence  actually  paid,  not  exceeding  four  dollars  per  day,  and 
actual  necessary  traveling  expenses  of  the  district  attorney  for  the  southern 
district  of  New  York  and  his  assistants,  while  absent  from  their  respective 
oflficial  residences  and  necessarily  employed  in  going  to,  returning  from,  and 
attending  before  any  United  States  court,  commissioner,  or  other  commit- 
ting nmgistrate,  and  while  otherwise  necessarily  absent  from  their  respective 
official  residences  on  official  business,  shall  be  allowed  and  paid  in  the  same 
manner  and  from  the  same  appropriation  as  similar  expenses  in  other 
judicial  districts.    [34  Stat,  L.  1360,] 

This  is  from  Sundry  Civil  Appropriation  Act  of  March  4,  1907,  ch.  2918.  See  the 
later  provision  for  allowances  for  such  expenses  to  district  attorneys  and  their  assistants 
in  general  in  the  Act  of  May  27,  1908,  ch.  200,  §  1,  supra,  p.  720. 


[Sec.  1.]  [New  York,  southern  district  —  clerks,  messengers,  and  office 
expenses  in  district  attorney's  office.]  *  •  •  That  clerks  and  messengers 
in  the  office  of  the  United  States  district  attorney  for  the  southeni  district 
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of  New  York  shall  hereafter  be  paid  from  this  appropriation  and  subsequent 
appropriations  for  salaries  and  expenses  of  district*  attorneys,  by  the  dis- 
bursing clerk  of  the  Department  of  Justice,  in  such  number  and  at  such 
salaries  as  may  be  fixed  by  the  Attorney-General,  and  that  such  office 
expenses  of  said  district  attorney  as  may  be  approved  by  the  Attorney- 
General  shall  also  be  paid  in  the  same  manner  and  from  the  same  appro- 
priations as  similar  expenses  in  other  judicial  districts,  notwithstanding 
the  provisions  of  section  eight  hundred  and  thirty-six,  Revised  Statutes. 
[34  Stat.  L.  754.] 

This  is  from  Sundry  Civil  Appropriation  Act  of  June  30,  1906,  ch.  3914.     R.  S. 
sec.  836,  superseded  by  this  provision  is  given  supra,  p.  702. 


Sec.  21.  [Oklahoma,  eastern  and  western  districts — salary  of  district 
attorney.]  That  the  United  States  district  attorney  for  the  eastern  district 
of  Oklahoma  shall  receive  a  salary  of  four  thousand  dollars  per  annum, 
payable  monthly,  in  twelve  equal  installments. 

The  United  States  district  attorney  for  the  western  district  of  Oklahoma 
shall  receive  a  salary  of  four  thousand  dollars  per  annum,  payable  monthly, 
in  twelve  equal  installments.    •    •    •     [55  Stat.  L,  843.] 

This  is  part  of  section  21  of  the  Act  of  March  3,  1909,,  ch.  269,  entitled  "An  Act 
to  amend  section  86  of  an  Act  to  provide  a  government  for  the  Territory  of  Hawaii,  to 
provide  for  additional  judges,  and  for  other  judicial  purposes."  The  rest  of  the  section 
fixes  the  salaries  of  marshals  for  the  eastern  and  western  districts,  respectively,  of 
Oklahoma,  at  $4,000  each,  and  is  given  infra,  p.  740.  Section  23  of  the  same  Act  given 
in  title  States,  provides  that  the  Act  shaU  take  effect  July  1,  1909,  and  repeals  con- 
flicting provisions. 

The  provision  in  the  text  supersedes  the  provision  for  the  salary  of  the  district 
attorney  for  the  district  of  Oklahoma  in  section  7  of  the  Act  of  May  28,  1896,  ch.  252, 
9upra,  p.  722. 

[Sec.  1.]  [PennBylvania,  eastern  diatiiot  —  salary  of  district  attorney 
and  assistants.]  •  •  •  The  annual  salary  of  the  United  States  attorney 
for  the  eastern  district  of  Pennsylvania  shall  be,  after  the  beginning  of  the 
fiscal  year  nineteen  hundred  and  nine,  six  thousand  dollars ;  and  the  annual 
salary  of  his  first  assistant  shall  be,  after  the  beginning  of  the  fiscal  year 
nineteen  hundred  and  nine,  such  sum  as  the  Attorney  General  shall  from 
time  to  time  fix  and  determine,  not  to  exceed  four  thousand  dollars.  {35 
Siat.  L.  375.] 

This  paragraph  is  from  the  Sundry  Civil  Appropriation  Act  of  May  27,  1908,  ch.  200. 

This  provision  Supersedes,  as  to  the  salary  of  the  district  attorney,  the  provision  for 
his  salary  in  section  7  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  722;  and  as  to  the 
salary  of  the  assistant  district  attorney  it  supersedes  the  limitation  of  $2,500  in 
section  8  of  said  Act,  supra,  p.  622. 


An  Act  To  make  uniform  the  salaries  of  United  States  district  attorneys 

and  Marshals  in  Texas. 

[Act  of  June  25,  1910,  ch.  397,  36  Stat.  L.  828.] 

[Texas  judicial  districts  —  salaries  of  district  attorneys  and  marshals.] 
That  from  and  after  July  first,  nineteen  hundred  and  ten,  each  United 
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States  district  attorney  and  marshal  of  any  Texas  district  shall  receive 
as  salary  the  sum  of  four  thousand  dollars  per  annum.     [36  Stat.  i.  828,] 

This  Act  supersedes,  as  to  the  salaries  of  district  attorneys  in  Texas,  the  provisions 
for  those  salaries  in  the  several  districts  in  section  7  of  the  Act  of  May  28,  1896, 
ch.  252,  supra,  p.  722 :  and  as  to  the  salaries  of  marshals  in  Texas  it  supersedes  the  sev- 
eral provisions  for  those  salaries  in  section  9  of  said  Act  of  May  28,  1896,  ch-  252, 
infra,  p.  735. 


[Clerks  not  to  charge  unearned  fees.]  •  •  •  And  it  shall  be  unlaw- 
ful for  any  clerk  of  any  court  of  the  United  States  to  include  in  his  emolu- 
ment, account,  or  return  any  fee  or  fees  not  actually  earned  and  due  at  the 
time  such  account  or  return  is  required  by  law  to  be  made,  and  no  fees  not 
actually  earned  shall  be  allowed  in  any  such  account.     [28  Stat.  L.  956. \ 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  2,  1895,  ch.  189. 
Semi-annual  returns  of  fees,  etc.,  by  clerk,  see  R.  S.  sec.  833,  supra,  p.  699. 


[Fees  of  clerk  of  Supreme  Court — all  above  $6,000  to  be  paid  into 
Treasury.]  •  •  •  Provided,  That  the  Clerk  of  the  Supreme  Court  of 
the  United  States  shall  not  hereafter  retain  of  the  fees  and  emoluments  of 
his  office  for  his  personal  compensation  over  and  above  his  necessary  clerk- 
hire  and  the  incidental  expenses  of  his  office,  certified  to  by  the  court,  or  by 
one  of  its  justices  appointed  by  it  for  that  purpose,  and  to  be  audited  and 
allowed  by  the  proper  accounting  officers  of  the  Treasury,  a  sum  exceeding 
six  thousand  dollars  a  year,  or  exceeding  that  rate  for  any  time  less  than  a 
year;  and  the  surplus  of  such  fees  and  emoluments  shall  be  paid  into  the 
Treasury  as  provided  by  law  in  cases  of  clerks  of  the  circuit  and  district 
courts  of  the  United  States.     [22  Stat.  L.  631.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1883,  eh.  143,  22  Stat  L. 
603. 

Immediately  after  the  proviso  in  the  text  were  the  follpwing  further  provisos: 
"And  provided  further,  That  so  much  of  section  three  of  the  act  of  February  twenty- 
eight,  seventeen  hundred  and  ninety-nine,  as  relates  to  the  compensation  of  said  clerk 
for  his  attendance  in  court  is  hereby  repealed:  And  provided  further.  That  the 
Supreme  Court  is  hereby  authorized  and  empowered  to  prepare  the  tables  of  fees  to  be 
charged  by  the  clerk  thereof,  and  until  the  same  is  thus  prepared  the  fees  therein 
charged  for  recording  or  copying  any  paper  or  record  shall  not  exceed  fourteen  cents 
per  folio." 

The  provision  authorizing  the  Supreme  Court  to  prepare  tables  of  fees  was  super- 
seded by  the  re-enactment  in  Judicial  Code,  section  223  in  title  Judiciary,  and 
Rule  24  (see  also  Rule  38)  of  the  Supreme  Court  in  title  Rules  op  Court  contains  a 
table  of  fees  prepared  in  pursuance  of  the  proviso  above  quoted  in  this  note. 

The  clerk's  returns  of  fees,  costs,  and  emoluments  are  now  to  be  made  to  the  Attorney- 
General  by  a  provision  in  the  Act  of  March  16,  1898,  ch.  68,  sec.  8,  given  infra,  p.  731. 

Requirement  that  clerks  of  the  Circuit  and  District  Courts  shall  pay  the  surplus 
into  the  treasury,  mentioned  at  the  end  of  the  provision  in  the  text,  refers  to  R.  S. 
sec.  844,  supra,  p.  707. 

"  Circuit "  courts  mentioned  at  the  end  of  the  text  provision  were  abolished  by 
Judicial  Code,  section  289,  in  title  Judiciary. 

Payment  and  collection  of  fees. —  It  is  in  error  or  appellant,  the  writ  or  appeal 
the  duty  of  the  clerk  under  rule  10  (in  will  be  dismissed  unless  sufficient  cause  be 
title.  Rules  op  Court)  to  have  a  record  shown  to  the  contrary.  Steever  o.  Ride- 
printed,  and  he  may  demand  his  fees  in  man,  (1883)  109  U.  S.  74.  3  S.  Ct.  67, 
advance  for  the  services.  If  such  fees  are  343,  27  U.  S.  (L.  ed.)  861. 
not  paid  through  the  fault  of  the  plaintiff  Where  the  record  has  been  printed  by 
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the  appellants  they  may  docket  the  cause 
without  securing  the  payment  of  such 
fees,  but  the  fee  must  be  paid  if  demanded 
in  time  to  enable  him  to  make  the  neces- 
sary examinations  and  be  ready  to.  deliver 
the  copies  to  the  parties  or  their  counsel 
and  to  the  court  when  needed.  Bean  v. 
Patterson,  (1884)  110  U.  S.  401,  4  S.  Ct. 
23,  28  U.  S.  (L.  ed.)   190. 

The  clerk  is  responsible  to  the  court  for 
the  correctness  and  proper  indexing  of  the 
printed  copies  of  the  record,  for  their 
presentation  to  the  justices  in  the  form 
and  of  the  size  prescribed  by  the  rules, 
and  for  their  delivery  when  required  to 
the  parties  entitled  thereto.  As  he  must 
account  to  the  treasury  for  the  fees  and 
emoluments  of  his  office  he  may  demand 
payment  in  advance.  Bean  r.  Patterson, 
( 1884)  110  U.  S.  401,  4  S.  Ct.  23,  28  U.  S. 
(L.  ed.)   190. 


If  the  clerk  performs  any  part  of  the 
service  required  he  is  entitled  to  collect 
the  whole  fee;  and  if  the  printed  record 
is  used  at  all,  it  must  be  examined  by  him 
to  see  if  it  conforms  to  the  copy  certified 
below  and  on  file  as  the  transcript  of 
the  record.  So  that  if  the  printed  copies 
are  used  for  any  purpose  in  the  pro- 
gress of  the  cause  the  whole  fee  is 
chargeable.  Bean  v.  Patterson,  (1884) 
110  U.  S.  401,  4  S.  Ct.  23,  28  U.  8. 
(L.  ed.)    190. 

The  fees  and  emoluments  of  the  office 
belong  to  the  government  subject  only  to 
the  payment  of  the  annual  salary  of  the 
clerk,  necessary  clerk  hire,  and  incidental 
expenses,  and  the  clerk  is  the  collecting 
agent  for  the  government.  Bean  v,  Patter- 
son, (1884)  110  U.  S.  401,  4  S.  Ct.  23, 
28  U.  6.    (L.  ed.)    190. 


Sec.  8.  {Returns  of  costs  and  fees  collected.]  That  the  Clerk  of  the 
Supreme  Court  of  the  United  States,  on  the  first  day  of  January  in  each 
year,  or  within  thirty  days  thereafter,  shall,  on  a  form  prescribed  by  the 
Attorney-General,  make  to  the  Attorney-General  a  return,  under  oath,  of 
all  fees  and  costs  collected  by  him  in  cases  disposed  of  at  the  preceding  term 
or  terms  of  the  court,  and  of  all  emoluments  hereafter  collected  by  him, 
and  after  deducting  from  such  collections  his  compensation  as  provided 
in  paragraph  nine  of  the  Act  of  March  third,  eighteen  hundred  and  eighty- 
three  (Twenty-second  Statutes  at  Large,  six  hundred  and  three,  six  hun- 
dred and  thirty-one),  and  the  incidental  expenses  of  his  office,  including 
clerk  hire,  such  expenses  to  be  certified  by  the  Chief  Justice,  and  audited 
and  allowed  by  the  proper  accounting  officers  of  the  Treasury,  shall  at  the 
time  of  making  such  returns  pay  any  surplus  that  may  remain  into  the- 
Treasury  of  the  United  States :    [30  Stat.  L,  317.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  15, 
1898,  ch.  68,  30  Stat.  L.  277.  As  to  the  rest  of  the  section,  see  the  note  to  the  Act 
of  June  29,  1906,  ch.  3692,  §  13,  in  title  Natubauzation. 

See  the  provision  in  the  Act  of  March  3,  1883,  ch.  143,  given  supra,  p.  730,  which  is 
the  provision  "in  paragraph  nine"  of  the  Act  of  March  3,  1883,  to  which  the  text 
aeetion  refers. 

As  to  clerk's  fees  in  naturalization  cases  and  accountings  therefor  see  section  13  of 
the  Act  of  June  29,  1906,  ch.  3692,  in  title  Naturalization. 

This  section  is  not  restricted  to  fees  naturalization  proceedings,  and  requires 
earned  and  received  by  clerks  as  such.  It  them  to  render  accounts  of  all  fees  re- 
extends  to  fees  received  by  clerks  under  ceived  from  all  sources  or  in  any  capacity. 
the    name    of    special    commissioners    in  Alexander  v.  U.  S.,  (1908)  43  Ct.  CI.  389. 


Sec.  2.  [Salary  of  clerk  of  circuit  court  of  appeals.]  •  •  •  The  salary 
of  the  clerk  of  the  court  shall  be  three  thousand  dollars  a  year,  to  be  paid 
in  equal  proportions  quarterly.     [26  Stat.  L.  826.] 

This  and  the  following  paragraph  of  the  text  are  a  part  of  section  2  of  the  Circuit 
Court  of  Appeals  Act  of  March  3,  1891,  ch.  617,  and  "  the  clerk  of  the  court,"  men- 
tioned in  the  text,  is  the  clerk  of  a  Circuit  Court  of  Appeals,  which  the  preceding 
part    of   the   section    authorized    the   court    to    appoint,    the    latter    proviaion    being 
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superseded   by   substantial   re-enactment   thereof   in   Judicial   Code,   section    124,  in 

title  JUDICIABT. 

Beginning  with  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of 
Feb.  25,  1903,  ch.  755,  32  {gtat.  L.  854,  905,  the  annual  appropriation  for  derlu 
of  the  Circuit  Courts  of  Appeals  has  uniformly  been  $3,500  each. 

This  section  and  section  9  of  the  same  the  fund  derived  from  costs  and  fees  col- 
Act,  infra,  p.  735,  "  are  clearly  and  dis-  lected,  and  to  be  applied,  first,  to  the 
tinctly  expressed:  one  giving  a  salary,  expenses  of  the  office,  and  then,  if  there 
which  is  t4[>  be  paid  out  of  the  national  be  a  surplus,  to  personal  use."  U.  S.  f. 
treasury;  and  the  other  giving  compen-  Morton,  (C.  C.  A.  7th  Cir.  1895)  65  Fed. 
sation  for  services  done,  to  be  paid  out  of  204,  24  U.  S.  App.  531,  13  C.  C.  A.  161. 

Sec.  2.  [Costs  and  fees  in  circuit  court  of  appeals.]  •  •  •  The  costs 
and  fees  in  each  circuit  court  of  appeals  shall  be  fixed  and  established  by 
said  court  in  a  table  of  fees,  to  be  adopted  within  three  months  after  the 
passage  of  this  Act:  Provided,  That  the  costs  and  fees  so  fixed  by  any 
court  of  appeals  shall  not,  with  respect  to  any  item,  exceed  the  costs  and 
fees  now  charged  in  the  Supreme  Court.  •  •  •  [26  Stat.  L,  826,  as 
amended  by  29  Stat,  L,  536.] 

See  the  note  to  other  provisions  of  this  section  2  given  in  the  preceding  paragraph 
of  the  text. 

As  originally  enacted  this  provision  was  as  follows:  .  "The  costs  and  .fees  in  the 
Supreme  Court  now  provided  for  by  law  shall  be  costs  and  fees  in  the  circuit  courts 
of  appeals."  It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  19, 
1897,  ch.  263,  entitled  **An  Act  to  amend  the  Act  creating  the  Circuit  Court  of 
Appeals  in  regard  to  fees  and  costs,  and  for  other  purposes"  a  further  provision  of 
which  Act  is  given  in  the  following  paragraph  of  the  text. 


[Table  of  fees  in  circuit  courts  of  appeals  —  revision.]  •  •  *  Each 
circuit  court  of  appeals  shall,  within  three  months  after  the  fixing  and 
establishing  of  costs  and  fees  as  aforesaid,  transmit  said  table  to  the  Chief 
Justice  of  the  United  States,  and  within  one  year  thereof  the  Supreme 
Court  of  the  United  States  shall  revise  said  table,  making  the  same,  so  far  as 
may  seem  just  and  reasonable,  uniform  throughout  the  United  States.  The 
table  of  fees,  when  so  revised,  shall  thereupon  be  in  force  for  each  circuit. 
[29  Stat,  L.  536,] 

This  was  from  an  Act  of  Feb.  19,  1897,  ch.  263,  the  preceding  provisions  of  which 
amended  an  Act  of  March  3,  1891,  ch.  517,  §  2,  given  in  the  preceding  paragraph  of 
the  text. 

Immediately  following  in  the  text  is  given  the  table  of  fees  promulgated  by  the 
Supreme  Court  for  the  Circuit  Court  of  Appeals. 

As  to  the  table  of  fees  in  the  Supreme  Court  see  Judicial  Code,  section  223,  in  title 
Judiciary,  and  Rule  24   (see  also  Rule  38)   of  the  Supreme  Court  in  title  RuLBS  OP 

COUBT. 


Table  of  Fees  for  Circuit  Courts  of  Appeals 

Supreme  Court  of  the  United  States,  October  Term,  1897. 

February  28,  1898. 
Order. 
Ordered,  that  the  table  of  fees  and  costs  in  the  circuit  courts  of  appeals, 
establislied  in  pursuance  of  the  act  of  congress  of  February  19,  1897,  by 
order  of  January  10,  1898,  be,  and  tlie  same  is  hereby,  amended  as  to  the 
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item  for  "  Preparing  the  record  for  the  printer,  indexing  the  same,  super- 
vising the  printing  and  distributing  the  copies,  for  each  printed  page  of 
the  record  and  index,  .15,''  by  substituting  twenty-five  cents  in  place  of 
fifteen  cents,  for  each  printed  page,  so  that  said  order  as  amended  shall 
read  as  follows: 

Ordered,  in  pursuance  of  the  act  of  congress  of  February  19,  1897  (29 
Stat.  536,  c.  263),  that  the  following  table  of  fees  and  costs  in  the  circuit 
courts  of  appeals  be,  and  the  same  is  hereby,  established,  to  take  effect  on 
the  first  day  of  March,  A.  D.  1898,  and  no  other  fees  and  costs  than  those 
therein  named  shall  thereafter  be  ciarged : 

Docketing  a  case  and  filing  the  record \ $5  00 

Entering  an  appearance 25 

Transferring  a  case  to  the  printed  calendar 1  00 

Entering  a  continuance 25 

Piling  a  motion,  order,  or  other  paper 25 

Entering  any  rule,  or  making  or  copying  any  record  or  other 

paper,  for  each  one  hundred  words 20 

Entering  a  judgment  or  decree 1  00 

Every  search  of  the  records  of  the  court  and  certifying  the  same . .         1  00 

Affixing  a  certificate  and  a  seal  to  any  paper 1  00 

Receiving,  keeping,  and  paying  money,  in  pursuance  of  any  statute 
or  order  of  court,  one  per  cent,  on  the  amount  so  received,  kept, 
and  paid. 
Preparing  the  record  for  the  printer,  indexing  the  same,,  super- 
vising the  printing  and  distributing  the  copies,  for  each  printed 

page  of  the  record  and  index : 25 

Making  a  manuscript  copy  of  the  record,  when  required  by  the 
rules,  for  each  one  hundred  words  (but  nothing  in  addition  for 

supervising  the  printing) 20 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a  mandate  dt 

other  process  5  00 

Filing  briefs,  for  each  party  appearing 5  00 

Copy  of  an  opinion  of  the  court,  certified  under  seal,  for  each 
printed  page  (but  not  to  exceed  five  dollars  in  the  whole  for  any 

copy)  1  00 

Attorney's  docket  fee 20  00 

"Preparing  the  record  for  the  printer/'  pealed  to  that  extent  the  paragraph  in 

etc. —  In    Rainey    v.    Grace,    (1914)    231  the  fee  bill  above  given  in  the  text  relat- 

U.  S.  703,  34  S.  Ct.  242,  68  U.  S.  (L.  ed.)  ing    to    "preparing    the    record    for    the 

445,  a  certificate  from  the  Circuit  Court  printer,"  eic. 

of  Appeals  on  appeal  from  a  final  decree,  In  Lovell-McConnell  Mfg.  Co.  v.  Auto- 
it  was  held  that  the  Act  of  February  13,  mobile  Supply  Mfg.  Co.,  (1914)  235 
1911,  36  Stat.  L.  901,  ch.  47,  set  forth  in  U.  S.  383,  35  S.  Ct.  132,  69  U.  S.  (L.  ed.) 
title  Judiciary,  required  the  court  to  282,  the  defendant  in  a  patent  infringe- 
hold  that  "  when  the  court  below  [district  ment  suit  appealed  to  the  Circuit  Court 
court]  by  its  rule  had,  as  in  {he  present  of  Appeals  from  a  decree  in  favor  of  the 
case,  provided  for  the  printing  and  index-  complainant,  finding  that  the  patents 
ing  of  the  record,  which  had  been  done,  sued  on  had  been  infringed,  and  award- 
and  the  printed  transcript  had  been  filed  ing  an  injunction,  and  directing  an  ac- 
under  the  statute  with  the  clerk  of  the  counting  for  damages  and  profits.  On 
Circuit  Court  of  Appeals,  no  fee  for  the  such  appeal  said  defendant  furnished  the 
like  service  can  be  charged  by  the  clerk  clerk  of  the  court  below  a  complete 
of  the  Circuit  Court  of  Appeals,"  and  printed  record  accompanied  with  a  writ- 
that   the   Act   above   cited   impliedly   re-  ten   index  of  the  contents  of  the  same. 
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The  Circuit  Court  of  Appeals  ruled  that 
its  clerk  was  entitled  to  a  fee  for  super- 
vising the  printed  record  so  furnished. 
This  ruling  was  reversed  on  certiorari  by 
the  Supreme  Court,  which  held  that  the 
decision  in  Rainev  v,  Grace,  (1914)  231 
U.  S.  703,  34  S.  Ct.  242,  68  U.  S.  (L.  ed.) 
445,  cited  in  the  preceding  paragraph  of 
this  note,  was  applicable  to  the  decree  in 
the  case  sub  judice.  The  court  said: 
''Without  affixing  to  the  statute  a  lati- 
tudinarian  meaning,  upon  the  theory  that 
to  do  so  is  essential  to  give  effect  to  its 
purpose  and  intent,  and  bring  every  in- 
terlocutory decree  within  its  reach,  we 
are  of  opinion  that  to  exclude  an  inter- 
locutory decree  of  the  character  of  the 
one  here  involved  from  the  operation  of 
the  statute  would  be  to  frustrate  its 
plain  purpose  by  a  too  rigid  and  un- 
reasoning adherence  to  its  letter.    We  so 


conclude  because,  while  in  a  technical 
sense  the  decree  here  in  question  was  in- 
terlocutory, when  its  character  and  the 
scope  of  the  subject-matter  which  the  ap- 
peal brought  under  review  and  the  relief 
under  which  it  was  competent  to  a/Tord 
are  considered,  we  are  of  opinion  it  must 
follow  thai  such  decree  was,  within  the 
intendment  of  this  statute,  a  final  decree, 
and  therefore  that  error  was  committed 
in  permitting  the  supenrision  charge.  In- 
deed,  this  view  waa  taken  in  a  well  con- 
sidered opinion  by  the  Circuit  Court  of 
Appeals  for  the  sixth  circuit  in  a  caae 
decided  before  the  ruling  in  the  Rainey 
Case,  aupra  (Smith  t\  Farbenfabriken  of 
Elberfeld  Co.,  [C.  C.  A.  6th  Cir.  1912] 
117  C.  C.  A.  133,  197  Fed.  894),  and  we 
approve  the  reasoning  by  which  the  ruling 
in  that  case  was  sustained.'' 


[Sec.  1.]  [Returns  of  fees  and  emoluments  by  clerks  of  circuit  courts  of 
appeals  —  expenses.]  •  •  •  That  clerks  of  the  United  States  circuit 
courts  of  appeals,  annually  and  within  thirty  days  after  the  thirtieth' day 
of  June  in  each  year,  shall  make  a  return  to  the  Attorney-General  of  the 
United  States  of  all  the  fees  and  emoluments  of  their  offices  respectively. 
Such  return  shall  cover  all  fees  and  emoluments  earned  during  the  pre- 
ceding year  and  also  the  necessary  office  expenses  for  such  year  including 
clerk  hire,  the  compensation  of  the  clerk  not  to  exceed  five  hundred  dollars 
per  annum  as  now  provided  by  law.  Such  expenses  including  clerk  hire 
shall  be  certified  by  the  senior  circuit  judge  of  the  proper  circuit,  and 
audited  and  allowed  by  the  proper  accounting  officers  of  the  Treasury 
Departmeht.  The  respective  clerks  of  the  circuit  courts  of  appeals,  after 
deducting  such  expenses  and  clerk  hire,  shall,  at  the  time  of  making  such 
returns,  pay  into  the  Treasury  of  the  United  States  the  balance  of  such 
fees  and  emoluments.  In  case  the  amounts  claimed  for  such  expenses  and 
clerk  hire  have  not  been  audited  by  such  accounting  officers  prior  to  the 
time  fixed  for  making  such  returns  and  payment,  said  clerk  may  retain  the 
sums  claimed  by  them  respectively  until  the  audit  is  made,  and  in  case  any 
sum  so  claimed  and  retained  is  not  allowed  the  amount  disallowed  shall 
within  ten  days  after  notice  of  disallowance  be  paid  into  the  Treasury  of 
the  United  States.  All  laws  and  parts  of  laws  so  far  as  in  conflict  with  this 
proviso  are  hereby  repealed.     [31  Stat,  L.  639.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  6,  1900,  ch.  791. 

The  provision  in  the  text  supersedes  the  provision  in  the  Legislative,  Executive,  and 
Judicial  Appropriation  Act  of  March  2,  1895,  ch.  177,  |  1,  28  Stat.  L.  764,  requiring 
clerks  of  the  Cii^uit  Courts  of  Appeals  to  make  annual  returns  to  the  Secretary  of 
the  Treasury,  and  to  pay  the  surplus  into  the  treasury. 

The  provision  in  the  text,  together  with  the  provision  in  the  Act  of  March  15, 
1898,  ch.  68,  given  supra,  p.  731,  also  supersedes  the  provision  in  section  2  of  the 
Circuit  Court  of  Appeals  Act  of  March  3,  1891,  ch.  517,  26  Stat.  L.  827,  requiring  that 
the  "  costs  and  fees  in  the  Circuit  Courts  of  Appeals  .  .  .  shall  be  expended,  accounted 
for,  and  paid  for,  and  paid  over  to  the  Treasury  Department  of  the  United  States 
in  the  same  manner  aa  ia  provided  in  respect  of  the  costs  and  fees  in  the  Supreme 
Court." 
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A  provision  in  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  2, 
1895.  ch.  177,  §  1,  28  Stat.  L.  764,  following  an  appropriation  for  clerks  of  the  Circuit 
Courts  of  Appeals  at  $3,000  each,  read  as  follows:  ''Provided,  That  the  said  clerks 
shall  make  annually  within  thirty  days  after  the  thirtieth  day  of  June  to  the  Secretary 
of  the  Treasury  a  return  of  all  costs  collected  by  them  in  cases  disposed  of  during  the 
preceding  year  by  said  courts,  and  after  deducting  the  incidental  expenses  of  their 
respective  offices,  including  clerk  hire  and -their  compensation  as  provided  by  section 
nine  of  the  Act  of  March  third,  eighteen  hundred  and  ninety-one,  establishing  the 
circuit  court  of  appeals,  not  exceeding  five  hundred  dollars,  said  expenses  to  be 
certified  by  the  senior  circuit  judge  of  the  proper  circuit,  shall  pay  any  surplus  of 
such  costs  that  may  remain  into  the  Treasury  of  the  United  States  at  the  time  of 
making  said  returns."  For  section  9  of  the  Circuit  Court  of  Appeals  Act  mentioned 
in  the  above  quoted  provision  see  the  following  paragraph  in  the  text. 

The  salary  of  a  clerk  of  a  Circuit  Court  of  Appeals  was  made  $3,000  a  year  by 
section  2  of  the  Circuit  Court  of  Appeals  Act  of  March  3,  1891,  ch.  617,  given  supra, 
p.  731.  See  the  note  to  that  section  show^ing  that  $3,500  a  year  la  uniformly  appro- 
priated for  each  clerk. 


Sec.  9.  [Compensation  of  officers  in  Circuit  Courts  of  Appeals.]    *   *    * 

That  the  marshals,  criers,  clerks,  bailiffs,  and  messengers  shall  be  allowed 
the  same  compensation  for  their  respective  services  as  are  allowed  for 
similar  services  in  the  existing  circuit  courts.    [26  Stat.  L.  829.] 

This  is  part  of  a  section  of  the  Circuit  Court  of  Appeals  Act  of  March  3,  1891,  ch.  517. 
The  officers  mentioned  in  the  text  are  officers  of  the  Circuit  Courts  of  Appeals. 

Marshals,  mentioned  in  the  text  section,  are  excluded  from  its  operation  by  force 
of  the  provision  in  Judicial  Code,  section  123,  title  Judiciary,  that  the  marshals  in 
and  for  the  several  districts  shall  be  marshals  of  the  Circuit  Courts  of  Appeals,  etc., 
and  by  the  provisions  for  payment  of  salaries,  etc.,  to  marshals,  in  lieu  of  fees  and 
other  compensation,  made  in  section  6  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  718, 
and  in  Acts  there  referred  to. 

As  to  the  compensation  of  criers  and  attendants  on  juries,  see  R.  S.  sec.  715,  supra, 
p.  635,  and  note  thereto,  and  the  Act  of  March  3,  1905,  ch.  1487,  infra,  p.  755. 

See  U.  S.  V.  Morton,  (C.  C.  A.  7th  Cir.  C.  C.  A.  151,  quoted  in  note  to  sec.  2 
1895)  65  Fed.  204,  24  U.  8.  App.  531,  13      of  the  same  Act,  supra,  p.  732. 


[Sec.  1.]  [Retnmfl  of  fees,  etc.,  of  clerks  of  district  courts  —  fees  for 
admission  to  practice.]  •  •  *  .That  each  clerk  of  the  district  and  circuit 
courts  shall,  on  the  first  days  of  January  and  July  of  each  year,  or  within 
thirty  days  thereafter,  make  to  the  Attorney-General,  in  such  form  as  he 
may  prescribe,  written  returns  for  the  half  year  ending  on  said  days, 
respectively,  of  all  fees  and  emoluments  of  his  ofiice  of  every  name  and 
character,  and  of  all  necessary  expenses  of  his  office,  including  necessary 
clerk  hire,  together  with  the  vouchers  for  the  payment  of  the  same  for  such 
last  half  year;  and  the  word/'  emoluments  "  shall  be  understood  as  includ- 
ing all  amounts  received  in  connection  with  the  admission  of  attorneys  to 
practice  in  the  court,  all  amounts  received  for  services  in  naturalization 
proceedings,  whether  rendered  as  clerk,  as  commissioner,  or  in  any  other 
capacity,  and  all  other  amounts  received  for  services  in  any  way  connected 
with  the  clerk's  office:  Provided  further ^  That  no  amount  in  excess  of  one 
dollar  shall  be  received  from  any  attorney  in  connection  with  his  admission 
to  practice  in  a  circuit  or  district  court.     [32  Stat.  L.  475.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  28,  1902,  ch.  1301.  See 
the  provision  for  semi-annual  returns  of  fees  in  R.  S.  sec.  833,  supra,  p.  699,  and  the 
provision  in  the  Act  of  June  30,  1906,  ch.  3914,  infra,  p.  736. 

See  notes  under  R.  S.  sec.  839,  supra,  p.  703. 


736 


4  FED.  STAT.  ANN.  (2d  Ed.) 


"Circuit  courts,"  mentioned  at  the  beginning  of  the  text  provision  were  abolished 
by  Judicial  Code,  section  289,  in  title  Judiciaby. 

As  to  *'  amounts  received  for  services  in  naturalisation  proceedings,"  mentioned  in 
the  text,  the  provision  is  superseded  by  section  13  of  the  Act  of  June  29,  1906,  ch.  3592, 
34  S'tat.  L.  600,  in  title  Naturalization,  which  requires  the  clerks  to  accoimt  for  and 
pay  a  part  of  his  naturalization  fees  to  the  Bureau  of  Immigration  and  Naturalization. 


^Congress  has  unquestionable  right  to 
impose  duties  upon  public  officers  without 
compensation  for  their  services.  If  they 
are  not  willing  to  serve  without  pay  there 
is  no  power  to  compel  them  to  serve;  it 
is  therefore  optional  with  them  to  decline 
to  render  services  if  they  so  elect.  A 
court,  however,  can  require  services  from 


a  clerk  which  he  is  bound  to  perform,  even 
if  there  is  no  statute  prescribing  a  lee  for 
such  service."  Alexander  t\  U.  S.,  (1908) 
43  Ct.  CI.  389. 

The  words  **  or  in  any  other  capacity " 
mean  in  any  capacity  and  in  any  way 
connected  with  their  offices.  Alexander  r. 
U,  S.,  (1908)  43  Ct  CI.  389. 


[Sec.  1.]  [Clerks  of  oovrts.  to  report  and  account  —  docket  books.] 
•  •  •  That  the  Attorney-General  shall  hereafter,  under  rules  and  regula- 
tions prescribed  by  him,  require  the  clerks  of  the  United  States  circuit  and 
district  courts,  clerks  of  the  Territorial  courts,  clerks  of  the  United  States 
courts  for  the  Indian  Territory,  and  the  clerks  of  the  United  States  courts 
in  Alaska  to  report  and  account  for  all  moneys  received  by  them  on  account 
of  or  as  security  for  fees  and  costs,  and  to  report  and  account  for  all 
amounts  collected  or  received  by  them  on  behalf  of  the  United  States  on 
account  of  judgments,  fines,  forfeitures,  penalties,  and  costs.  The  Attomey- 
Gteneral  shall  also  hereafter  require  such  clerks  to  report  and  account  for 
any  other  moneys  received  by  them  in  their  official  capacity,  whether  on 
behalf  of  the  United  States  or  otherwise,  and  the  Attorney-General  shall 
hereafter  prescribe  such  docket  or  dockets  or  other  books  as  he  may  deem 
proper  to  be  kept  and  used  by  such  clerks  in  recording,  reporting,  and 
accounting  for  moneys  mentioned  above  in  this  paragraph,  and  in  record- 
ing all  fees  and  emoluments  earned  by  them,  wMch  dockets  or  other  books 
shall  be  kept  and  used  by  said  clerks  in  accordance  with  rules  and  regula- 
tions prescribed  by  the  Attorney-General.     [34  Stat.  L.  754.] 

This  is  from  Sundry  Civil  Appropriation  Act  of  June  30,  1906,  oh.  3914. 

"  Circuit "  courts,  mentioned  m  the  above  provision,  are  abolished  by  Judicial  Code, 
§  289,  in  title  Judiciary,  and  "  the  Indian  Territory,"  also  mentioned  in  said  provision, 
has  become  part  of  the  State  of  Oklahoma,  the  latter  having  been  admitted  to  the 
Union  by  the  Act  of  June  16,  1906,  ch.  3335,  34  Stat.  L.  267,  in  title  States. 


Sec.  9.  [Marshals'  salaries.]  That  the  United  States  marshal  for  each 
judicial  district  of  the  United  States  shall  be  paid,  in  lieu  of  the  salaries, 
fees,  percentums,  and  other  compensation  now  allowed  by  law,  an  annual 
salary  as  follows : 

For  the  northern  and  middle  districts  of  the  State  of  Alabama,  each  four 
thousand  dollars; 

for  the  southern  district  of  the  State  of  Alabama,  three  thousand  dollars; 

for  the  Territory  of  Arizona,  four  thousand  dollars ;  [see  note  below] 

for  the  eastern  district  of  Arkansas,  four  thousand  dollars ; 

for  the  western  district  of  Arkansas,  five  thousand  doUars;  [see  note 
below]  • 
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for  the  northern  district  of  California,  four  thousand  dollars ; 

for  the  southern  district  of  California,  three  thousand  dollars  ;  [see  note 
below] 

for  the  district  of  Colorado,  four  thousand  dollars ; 

for  the  district  of  Connecticut,  two  thousand  dollars;  [see  note  below] 

for  the  district  of  Delaware,  two  thousand  dollars ; 

for  the  District  of  Columbia,  five  thousand  five  hundred  dollars ; 

for  the  northern  and  southern  districts  of  Florida,  each  three  thousand 
dollars ; 

for  the  northern  district  of  Georgia,  five  thousand  dollars ; 

for  the  southern  district  of  Georgia,  three  thousand  five  hundred  dollars ; 

for  the  district  of  Idaho,  three  thousand  dollars;  [see  note  below] 

for  the  northern  district  of  Illinois,  five  thousand  dollars;  [for  eastern 
district  see  note  below] 

for  the  southern  district  of  Illinois,  four  thousand  five  hundred  dollars ; 

for  the  district  of  Indiana,  four  thousand  five  hundred  dollars ; 

for  the  northern  and  southern  districts  of  Iowa,  each  four  thousand 
dollars ; 

for  the  district  of  Kansas,  four  thousand  dollars ; 

for  the  district  of  Kentucky,  five  thousand  dollars ;  [see  note  below] 

for  the  eastern  district  of  Louisiana,  three  thousand  dollars;  [see  note 

below] 

for  the  western   district   of   Louisiana,   two    thousand    five    hundred 

dollars ; 

for  the  district  of  Maine,  three  thousand  dollars.; 

for  the  district  of  Maryland,  three  thousand  five  hundred  dollars ; 

for  the  district  of  Massachusetts,  five  thousand  dollars ; 

for  the  eastern  district  of  Michigan,  four  thousand  dollars; 

for  the  western  district  of  Michigan,  three  thousand  dollars ; 

for  the  district  of  Minnesota,  four  thousand  dollars ; 

for  the  northern  and  southern  districts  of  Mississippi,  each  three  thou- 
sand dollars;. 

for  the  eastern  district  of  Missouri,  four  thousand  dollars; 

for  the  western  district  of  Missouri,  four  thousand  dollars; 

for  the  district  of  Montana,  three  thousand  five  hundred  dollars ; 

for  the  district  of  Nebraska,  three  thousand  five  hundred  dollars;  [see 
note  below] 

for  the  district  of  Nevada,  two  thousand  five  hundred  dollars; 

for  the  district  of  New  Hampshire,  two  thousand  dollars ; 

for  the  district  of  New  Jersey,  three  thousand  dollars ; 

for  the  district  of  New  Mexico,  four  thousand  dollars;  [see  note  below] 

for  the  northern  district  of  New  York,  five  thousand  dollars;  [see  note 
below] 

for  the  eastern  district  of  New  York,  four  thousand  dollars;  [for  western 
district  see  note  below] 

for  the  southern  district  of  New  York,  five  thousand  dollars ; 

for  the  eastern  district  of  North  Carolina,  four  thousand  dollars ; 

for  the  western  district  of  North  Carolina,  four  thousand  five  hundred 
dollars ; 

for  the  district  of  North  Dakota,  four  thousand  dollars ; 
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for  the  northern  and  southern  districts  of  Ohio,  each  four  thousand 
dollars ; 

for  the  district  of  Oklahoma,  five  thousand  dollars ;  [3ee  note  below] 

for  the  district  of  Oregon^  four  thousand  dollars; 

for  the  eastern  district  of  Pennsylvania,  four  thousand  dollars; 

for  the  western  district  of  Pennsylvania,  four  thousand  dollars;  [for 
middle  district  see  note  below] 

for  the  district  of  Rhode  Island,  two  thousand  dollars; 

for  the  eastern  and  western  districts  of  the  district  of  South  Carolina, 
four  thousand  five  hundred  dollars,  two  thousand  five  hundred  dollars  of 
which  shall  be  for  the  performance  of  the  duties  of  marshal  of  the  western 
district ; 

for  the  district  of  South  Dakota,  four  thousand  dollars ; 

for  the  eastern,  middle,  and  western  districts  of  Tennessee,  each  four 
thousand  dollars ; 

for  the  northern  district  of  Texas,  three  thousand  dollars;  [see  note 
below] 

for  the  eastern  district  of  Texas,  five  thousand  dollars ;  [see  note  below] 

for  the  western  district  of  Texas,  four  thousand  dollars ;  [see  note  below] 

for  the  district  of  Utah,  three  thousand  five  hundred  dollars ; 

for  the  district  of  Vermont,  two  thousand  five  hundred  dollars ; 

for  the  eastern  district  of  Virginia,  three  thousand  five  hundred  dollars; 

for  the  western  district  of  Virginia,  four  thousand  dollars ; 

for  the  district  of  Washington,  four  thousand  dollars ;  [see  note  below] 

for  the  district  of  West  Virginia,  four  thousand  dollars;  [see  note 
below] 

for  the  eastern  district  of  Wisconsin,  four  thousand  dollars ; 
for  the  western  district  of  Wisconsin,  four  thousand  dollars ; 
for  the  district  of  Wyoming,  three  thousand  five  hundred  dollars.    [29 
Stat  L.  181.] 

This  section  is  from  the  Legislative,  Executive,  and  Judicial  Appropriations  Act  of 
May  28,  1896,  ch.  252.  It  was  provided  in  section  24  of  the  same  Act,  supra,  p.  721, 
that  the  provision  in  section  9  snail  not  apply  to  the  Territory  of  Alaska. 

For  reference  to  all  the  other  sections  of  said  Act  of  May  28,  1896,  ch.  262,  see  the 
note  to  section  6  thereof,  suprat  p.  718. 

Later  Acts  change  the  salaries  of  marshals  in  several  of  the  states  mentioned  in  the 
text  section,  or  make  provision  for  such  salaries  in  subsequently  created  states  or 
districts. 

In  Arizona,  which  became  a  state  by  proclamation  of  the  President  Feb.  14,  1912,  37 
Stat.  L.  1728,  in  title  States,  the  Enablinff  Act  of  June  20,  1910,  ch.  316,  §  31,  in  title 
States,  provided  that  the  marshal  shall  receive  the  fees  and  compensation  "now 
allowed  by  law  "  to  the  marshal  in  the  Territory  of  Arizona. 

In  Arkansas  the  salary  of  the  marshal  for  the  western  district  was  fixed  at  $4,000 
per  annum  by  a  provision  in  the  Sundry  Civil  Appropriation  Act  of  June  23,  1913, 
ch.  3,  8  1,  infra,  p.  727. 

In  California  the  salary  of  the  marshal  for  the  southern  district  was  fixed  at  $4,000 
a  year  in  the  Sundry  Civil  Appropriation  Act  of  June  30,  1908,  ch.  3914,  §  1,  infra, 
p.  739. 

In  Connecticut  the  salary  of  the  marshal  was  fixed  at  $2,600  a  year  by  the  Act  of 
April  8,  1912,  ch.  71,  infra,  p.  739. 

In  Idaho  the  salary  of  the  marshal  was  fixed  at  $4,000  a  year  in  the  Sundry  Civil 
Appropriation  Act  of  June  30,  1906,  ch.  3914,  $  1,  infra,  p.  739. 

In  Illinois,  in  the  Act  of  March  3,  1905,  ch.  1427,  creating  the  eastern  district,  it 
wa«  provided  in  sections  15  and  19  thereof,  infra,  p.  783.  that  the  marshal  appointed  for 
said  district  shall  have  the  same  salary  as  theretofore  allowed  to  the  same  officer  in  the 
southern  district. 

In  Kentucky,  upon  the  division  of  the  state  into  a  western  and  an  eastern  district 
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by  the  Act  of  Feb.  12,  1001,  ch.  355,  i  2,  31  Stat.  L.  781  (and  see  now  Judicial  Code, 
§  83,  in  title  Judiciary),  it  was  provided  in  section  7  of  said  Act  {infra,  p.  786)  that 
the  salary  of  the  marshals  in  said  districts  shall  be  the  same  as  now  fixed  by  law  for 
such  officer  in  the  judicial  district  of  Kentucky. 

In  Louisiana  the  salary  of  the  marshal  for  the  eastern  district  was  fixed  at  $4,000 
per  annum  by  the  Act  of  June  26,  1910,  ch.  411,  infra,  p.  740. 

In  Nehrcuka  the  salary  of  the  marshal  was  fixed  at  $4,000  per  annum  by  the  Act  of 
Feb.  27,  1907,  ch.  2073,  §  13,  infra,  p.  740. 

In  New  Mexico,  which  became  a  state  by  proclamation  of  the  President  Jan.  6,  1912, 
37  Stat.  L.  1723,  in  title  States,  the  Enabling  Act  of  June  20,  1910,  ch.  310,  §  13,  in 
title  States,  provided  that  the  marshal  shall  receive  the  fees  and  compensation  there- 
tofore allowed  by  law  to  the  marshal  in  the  Territory  of  New  Mexico. 

In  New  Yorky  by  the  Act  of  May  12,  1900,  ch.  391,  §  9,  infra,  n.  790,  it  was  provided 
that  the  marshals  for  the  western  and  northern  districts  established  by  the  same  Act 
shall  receive  the  same  salaries,  pay,  fees,  and  allowances  as  theretofore  fixed  by  law 
for  the  marshals  in  the  northern  district. 

In  Oklahoma  it  was  provided  in  the  Act  of  March  3,  1909,  ch.  269,  §  21,  infra,  p.  740, 
that  the  salary  of  the  marshal  shall  be  $4,000  per  annum. 

In  Pennsylvania,  in  the  Act  of  March  2,  1901,  ch.  801,  |  5,  infra,  p.  793,  it  was  pro- 
vided that  the  fees,  compensation,  and  emoluments  of  the  marshal  in  the  middle  dis- 
trict created  by  said  Act  shall  be  the  same  as  those  to  which  the  marshal  for  the 
western  district  is  entitled. 

In  South  Carolina  it  was  provided  in  the  Act  of  March  3,  1915,  ch.  100,  §  4,  in  title 
Judiciary,  that  ''  The  marshal  for  the  eastern  district  of  South  Carolina  and  the 
marshAl  for  the  western  district  of  South  Carolina  shall  each  receive  an  annual  salary 
of  $4,500." 

In  Tewas  the  salary  of  the  marshal  of  any  Texas  district  was  fixed  at  $4,000  per 
annum  by  the  Act  of  June  25,  1910,  ch.  397,  infra,  p.  729,  superseding  the  provisions  in 
respect  of  salaries  in  the  Act  of  March  11,  1902,  ch.  183,  %  4,  infra,  p.  795. 

In  Washington,  upon  the  division  of  the  state  into  two  districts  by  the  Act  of  March 
2,  1905,  ch.  1305,  the  salary,  pay,  fees,  and  allowances  of  the  marsnal  in  each  district 
was  made  by  section  6  of  saia  Act,  infra,  p.  797,  the  same  as  theretofore  fixed  by  law 
for  the  marshal  for  the  district  of  Washington. 

In  West  Virginia,  upon  the  division  of  the  state  into  two  districts  by  the  Act  of  Jan. 
22,  1901,  ch.  105,  the  salaries,  pay,  fees,  and  allowances  of  the  marshals  were  made 
by  section  7  of  said  Act,  infra,  p.  798,  the  same  as  theretofore  fixed  by  law  for  the 
marshal  for  the  district  of  West  Virginia. 


An  Act  Providing  for  an  increase  of  salary  of  the  United  States  marshal 

for  the  district  of  Connecticut. 

[Act  of  April  8, 1912,  ch.  71,  37  Stat,  L.  79.] 

[Connecticut  district  —  marshal's  pay  increased.]  That  from  and  after 
the  passage  of  this  Act  the  salary  of  the  United  States  marshal  for  the  dis- 
trict of  Connecticut  shall  be  at  the  rate  of  two  thousand  five  hundred  dollars 
a  year.    [37  Stat.  L.  79.] 

For  the  salary  of  the  marshal  for  the  district  of  Connecticut  prior  to  this  Act  see 
section  9  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  736. 


[Sec.  1.]  [Idaho  and  southern  district  of  California  —  salaries  of  mar- 
shals.]  •  •  •  The  United  States  marshal  for  the  eastern  district  of 
district  of  Idaho  and  the  southern  district  of  California  are  hereby  fixed  at 
four  thousand  dollars,  respectively.     [34  Stat.  L.  753.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  30,  1906,  ch.  3914,  §  1,  34 
Stat.  L.  697,  753.  For  salaries  of  marshals  in  Idaho  and  California  prior  to  this 
enactment  see  section  9  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  736. 
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An  Act  Providing  for  an  increase  of  salary  for  the  United  States  marshal 

for  the  eastern  district  of  Louisiana. 

[Act  of  June  25,  1910,  ch,  411,  36  Stat.  L.  838.] 


[Louisiana  eastern  district  —  marshal's  salary  increased.]  That,  com- 
mencing with  the  fiscal  year  beginning  July  first,  nineteen  hundred  and 
ten,  the  salary  of  the  United  States  marshal  for  the  eastern  district  of 
Louisiana  be  fixed  at  the  rate  of  four  thousand  dollars  per  annum.  [36  Siat. 
L.  838.] 

For  the  salary  of  the  marshal  prior  to  this  Act,  see  section  9  of  the  Act  of  May  28, 
1896,  ch.  252,  supra,  p.  736. 


Sec.  13.  [Nebraska  district — marshal's  salary  increased.]  That  from 
and  after  the  first  day  of  July,  nineteen  hundred  and  seven,  the  sajary  of 
the  marshal  for  the  district  of  Nebraska  shall  be  four  thousand  dollars  per 
annum.    [34  Stat.  L.  1000.] 

This  section  is  from  the  Act  of  Feb.  27,  1907,  ch.  2073,  34  Stat.  L.  997,  entitled 
''An  Act  to  divide  the  judicial  district  of  Nebraska  into  divisions  and  to  provide  for 
an  additional  district  judge  in  said  district.^' 


Sec.  21.  [Oklahoma  eastern  and  western  districts  —  salaries  of  mar- 
shals.] •  •  •  The  United  States  marshal  for  the  eastern  district  of 
Oklahoma  shall  receive  a  salary  of  four  thousand  dollars  per  annum,  pay- 
able monthly,  in  twelve  equal  installments. 

The  United  States  marshal  for  the  western  district  of  Oklahoma  shall 
receive  a  salary  of  four  thousand  dollars  per  annum,  payable  monthly,  in 
twelve  equal  installments.    [35  Stat.  L.  843.] 

This  is  the  concluding  part  of  section  21  of  the  Act  of  March  3,  1909,  ch.  269, 
entitled  "An  Act  to  amend  section  eighty-six  of  an  Act  to  provide  a  government  for  the 
Territory  of  Hawaii,  to  provide  for  additional  judges,  and  for  other  judicial  purposes." 
The  preceding  part  of  the  section  fixes  salaries  of  district  attorneys  in  Oklahoma  and 
is  given  supra,  p.  729.  Section  23  of  the  same  Act,  given  in  title  States,  provides  that 
the  Act  shall  tsdce  effect  July  1,  1909,  and  repeals  conflicting  provisions. 


Sec.  10.  [Marshal's  office  deputies  and  clerks  —  travel  and  transporta- 
tion expenses.]  That  when  in  the  opinion  of  the  Attorney-General  the  pub- 
lic interest  requires  it,  he  may,  on  the  recommendation  of  the  marshal,  which 
recommendation  shall  state  the  facts  as  distinguished  from  conclusions, 
showing  necessity  for  the  same,  allow  the  marshals  to  employ  necessary 
office  deputies  and  clerical  assistance,  upon  salaries  to  be  fixed  by  the 
Attorney-General,  from  time  to  time,  and  paid  as  hereinafter  provided. 
When  any  of  such  office  deputies  is  engaged  in  the  service  of  any  writ, 
process,  subpoena,  or  other  order  of  the  court,  or  when  necessarily  absent 
from  the  place  of  his  regular  employment,  on  official  business,  he  shall  be 
allowed  his  actual  traveling  expenses  only,  and  his  necessary  and  actual 
expenses  for  lodging  and  subsistence,  not  to  exceed  three  dollars  per  day» 
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and  the  necessary  actual  expenses  in  transporting  prisoners,  including  nec^- 
sary  guard  hire ;  and  he  shall  make  and  render  accounts  thereof  as  herein- 
after provided.    [29  Stat  L.  182,  as  amended  35  Stat  L,  €40.] 

This  section  and  the  foUowing  section  12  of  the  text  were  from  the  Legislative, 
Executive,  and  Judicial  Appropriation  Act  of  May  28,  1896,  ch.  252.  This  section  was 
amended  to  read  as  above  given  by  the  Act  of  Feb.  19,  1909,  ch.  161,  35  Stat.  L.  640,  the 
amendment  consisting  solely  of  the  substitution  of  the  word  "  three "  for  the  word 
"  two  "  in  the  phrase  "  not  to  exceed  two  doUars  per  day  "  in  the  last  paragraph  of 
the  section. 

For  the  other  sections  of  said  Act  of  May  28,  1896,  ch.  252,  see  the  note  to  section  6 
of  said  Act,  supra,  p.  718. 

Office  expense  of  marshal,  see  section  14  of  said  Act  of  May  28,  1896,  ch.  252,  supra, 
p.  720.  Compensation  and  allowances  of  field  deputies,  see  section  11  of  said  Act  as 
amended,  supra,  p.  628. 

For  appointment  and  removal  of  deputy  marshals,  see  R.  S.  sec.  780,  supra,  p.  627. 


Appointment  and  remoYtl. —  So  far  as 
the  office  of  deputy  marshal  is  concerned, 
the  power  of  removal  is  an  incident  to  the 

gower  of  appointment.  Flemming  v. 
tahl,  ( 1897 )  83  Fed.  940. 

The  term  of  office  of  an  office  deputy 
expires  with  that  of  his  principal,  and  the 
present  marshal  has  a  right  to  remove 
him  notwithstanding  the  civil  service 
rules.  Woods  r.  Gary,  (D.  C.  1897)  25 
Wash.  L.  Rep.  69 1;  Carr  v.  Gordon, 
(1897)  82  Fed.  373;  Taylor  v.  Kercheval, 
(1897)  82  Fed.  497;  Dudley  v.  James, 
(1897)  83  Fed.  345;  Flemming  t?.  Stahl, 
(1897)  83  Fed.  940.  Contra,  Priddie  t?. 
Thompson,  (1897)  82  Fed.  187;  Butler  v. 
White,  (1897)  83  Fed.  578. 

It  is  clearly  within  the  power  of  the 
marshal  whenever  there  is  no  necessity  for 
the  office  deputy  to  discharge  him,  and  the 
Attorney-General  whenever  satis  tied  there 
was  no  necessity  for  him  could  also  direct 
his  dismissal;  and  upon  the  refusal  of  the 
marshal  to  do  so  the  Attorney-General 
could  enforce  his  direction  by  reporting 
the  matter  to  the  President,  who  could 
enforce  obedience  to  the  order  if  necessary 
by  the  removal  of  the  marshal  himself. 
Flemming  v,  Stahl,  (1897)  83  Fed.  940. 

Congress  intended  that  the  Attorney- 
General  should  determine  whether  or  not 
the  public  interest  required  the  appoint- 
ment of  an  office  deputy,  but  such  office 
deputy  or  employee  is  nevertheless  a 
deputy  of  the  marshal  and  not  an  ap- 
pointee of  the  Attorney-General. '  Flem- 
ming u  Stahl,  (1897)   83  Fed.  940. 

In  Priddie  v.  Thompson,  (1897)  82  Fed. 
186,  the  court  says  that  office  deputies 
are  appointed  by  the  Attorney-General 
upon  the  recommendation  of  the  marshal, 
that  the  real  source  of  power  is  with  the 
Attorney-General,  and  that  only  with  his 
approval  could  an  office  deputy  be  ap- 
pointed. No  limitation  is  imposed  up<in 
the  tenure  of  the  position  of  office  deputy 
nor  is  there  any  provision  found  in  the 
Act  that  places  the  position  at  the  pleas- 
ure of  the  marshal. 

In  Taylor  v.  Kercheval,  (1897)  82  Fed. 
497,  the  court  held  that  the  appointment 
of  an  office  deputy  is  made  by  the  marshal 


and  all  that  the  Attorney-General  does  is 
to  determine  whether  office  deputies  shall 
be  appointed  and  to  fix  their  compensa- 
tion. When  he  has  so  determined,  the 
marshal  must  appoint  or  employ  such 
office  deputies,  and  he  may  also  remove 
such  an  officer  unless  the  rules  and  regu- 
lations of  the  civil  service  commission 
have  changed  the  law,  but  the  rules  pro- 
mulgated which  place  office  deputies  in  the 
classified  service  are  not  established  law, 
nor  do  they  have  the  force  of  law,  nor 
have  the  courts  of  chancery  any  jurisdic- 
tion to  enforce  such  rules  or  regulations. 
If  the  marshal  is  vested  with  the  power  to 
remove  an  office  deputy,  a  court  of  equity 
cannot  interfere  by  enjoining  him;  if  he 
is  not  vested  with  such  power,  his  act  is 
a  mere  nullity,  and  appeal  must  be  made 
to  the  power  of  the  executive. 

In  Taylor  v.  Kercheval,  (1897)  82  Fed. 
497,  the  complainant,  an  office  deputy, 
sought  to  enjoin  the  marshal  from  remov- 
ing him  from  the  office  of  office  deputy,  to 
which  he  had  been  appointed  by  the  pre- 
ceding  marshal,  and  before  the  promulga- 
tion of  the  civil  service  rule  which  in- 
cluded that  office  in  the  classified  list.  It 
was  held  that  the  tenure  of  office  of  the 
complainant  expired  with  that  of  the  mar- 
shal appointing  him,  and  no  injunction 
could  be  issued. 

In  Priddie  t?.  Thompson,  (1897)  82  Fed. 
186,  under  a  similar  state  of  facts,  the 
court  granted  an  injunction  holding  that 
the  office  deputy  or  clerical  assistant  is 
an  appointee  of  the  Attorney-General  upon 
the  recommendation  of  the  marshal,  for 
the  reason  that  no  person  recommended 
by  the  marshal  could  be  appointed  unless 
approved  by  the  Attorney-General;  that 
when  an  appointment  is  made  by  the  joint 
action  of  the  Attorney-General  and  mar- 
shal and  a  party  appointed  has  been 
placed  in  the  classified  service,  he  would 
hold  the  position  during  good  behavior. 
It  was  also  held  that  the  interest  of  an 
office  deputy  in  his  office  nmst  and  should 
be  protected  from  ouster  in  some  way,  and 
that  this  protection  was  afforded  him  by 
the  Civil  Service  Act. 

Dudley  v.  James,    (1897)    83  Fed.  345, 
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WIL8  a  suit  by  a  person  wlio  had  been  ap- 
pointed an  office  deputy  marshal  under  the 
Act  of  May  28,  1896,  and  before  the  pro- 
mulgation of  the  civil  service  rules  which 
placed  that  office  in  the  classified  service, 
to  enjoin  the  successor  of  the  marshal  by 
whom  he  was  appointed  from  removing 
him  from  office  as  a  deputy  after  a  term 
of  his  principal  had  expired.  It  was  held 
that  the  provision  of  section  11  {aupra^ 
n.  628),  that  the  field  deputy  should  hold 
his  office  during  the  pleasure  of  the  mar- 
shal could  not  be  construed  to  make  an 
office  deputy  a  separate  and  distinct  officer 
with  an  indefinite  term,  but  that  the  terms 
of  both  office  and  field  deputy  marshals 
cease  with  that  of  the  marshal  who  ap- 
points them,  and  the  complainant  at  the 
time  of  the  filing  of  the  bill  was  not  in 
the  executive  civil  service  of  the  United 
States  within  the  meaning  of  the  civil 
service  rules  and  was  not  entitled  to  main- 
tain the  action.    The  court  also  intimated 


that  it  had  no  jurisdiction  to  issue  an  in- 
junction in  this  case,  as  the  judiciary  can- 
not control  executive  action  where  that 
action  depends  upon  either  the  discretion 
or  judgment  of  an  executive  officer. 

Powers. —  Office  deputies  have  the  same 
power  and  authority  to  serve  process  and 
perform  other  duties  as  the  field  deputies 
have,  and  the  power  of  the  office  deputy 
as  well  as  that  of  the  field  deputies  ia 
limited  in  this  regard  by  the  power  and 
authority  of  the  marshal.  Although  it 
may  be  contemplated  that  the  office  deputy 
will  render  the  marshal  clerical  assist- 
ance, this  must  depend  upon  the  marshars 
convenience  or  will.  Dudley  i*.  James,  83 
Fed.  345. 

Fees  as  witnesses. — ^The  clerks  employed 
by  the  marshal  in  his  office,  keeping  his 
accoimtfl,  are  not  officers  of  court  and  are 
entitled  to  fees  and  mileage  if  used  as 
witnesses  for  the  government.  Ex  p.  Bur- 
dell,  (1887)  32  Fed.  681. 


Sec.  12.  [Expenses  allowed  marshal.]  That  the  marshal,  when  attend- 
ing court  at  any  place  other  than  his  official  residence,  and  when  engaged  in 
the  service  or  attempted  service  of  any  pro(5ess,  writ,  or  subpoena,  and  when 
otherwise  necessarily  absent  from  his  official  residence  on  official  business, 
shall  be  allowed  his  necessary  expenses  for  lodging  and  subsistence,  not 
exceeding  four  dollars  per  day  and  his  actual  necessary  traveling  expenses. 
He  shall  also  be  allowed  the  actual  necessary  expenses  in  transporting  pris- 
oners, including  necessary  guard  hire.  An  account  of  such  expenses  shall 
be  made  out  and  paid  as  hereinafter  provided.    •    •    •    [29  Stat.  L.J83,] 

This  is  part  of  a  section  of  the  Act  of  May  28,  1890,  ch.  252,  from  which  Act  likewise 
the  preceding  paragraph  of  the  text  was  taken.  For  the  other  sections  of  said  Act 
see  the  note  to  section  6  thereof,  supra,  p.  718. 

The  omitted  portion  of  the  section  relates  to  the  marshal's  residence  and  is  given 
supra,  p.  647. 

The  above  provisions  apparently  superseded  Act  of  March  3,  1891,  ch.  520,  §  5,  in 
relation  to  compensation  of  marshals  in  transporting  prisoners,  for  which  section  see 

PBISONS    and   pklBONERS. 

See  also  K.  S.  sees.  829,  830,  supra,  pp.  678,  696,  and  notes  thereunder. 


[Sec.  1.]  [Mileage  of  marshal.]  *  *  •  That  hereafter  no  marshal  or 
deputy  marshal  be  allowed  more  than  one  mileage  for  each  mile  actually 
and  necessarily  traveled,  irrespective  of  the  number  of  writ5  he  may  execute 
in  making  such  travel ;  nor  shall  any  marshal  or  deputy  marshal  be  allowed 
any  additional  mileage  incident  to  the  execution  or  return  of  any  writ  of 
arrest,  commitment,  or  removal  other  than  the  ten  cents  a  mile  now  allowed 
by  law  for  each  deputy,  prisoner,  and  guard;  and  no  mileage  shall  be 
allowed  upon  any  writ  not  executed  or  when  the  travel  was  without  cost 
to  marshal  or  deputy.    [28  Stat,  L.  416.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  18,  1894,  ch.  301,  28  Stat 
L.  372. 

The  same  provision,  except  the  last  eleven  words,  was  contained  in  the  Appropriation 
Act  of  March  3,  1S03,  ch.  208,  27  Stat.  L.  608. 

See  R.  S.  sec.  829,  supra,  p.  678,  and  notes  thereunder,  and  sections  6  and  9  of  the 
Act  of  May  28,  1896,  ch.  252,  supra,  pp.  718,  736,  and  notes  thereunder. 
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Service  of  process  in  civil  ceees  is  sub- 
ject to  the  Drovision  in  the  text  that 
only  one  mileage  can  be  charged  ir- 
respective of  the  number  of  writs,  not- 
withstanding the  statutory  provision  was 
in  a  general  appropriation  Act  providing 
for  the  expenses  of  United  States  mar- 
shals and  deputies  during  the  year,  and 
despite  section  342  of  the  instructions  of 
the  Department  of  Justice  to  United 
States  marshals  that  the  statute  does  not 
apply  to  civil  cases.  National  Bank  of 
Commerce  v,  Cleveland^  (D.  C.  N.  D.  1907) 
156  Fed.  261. 

MUeafe.— '*  Where  the  marshal  or  his 
deputy  travels  with  a  warrant  for  the 
arrest  of  an  accused  person,  and  also  with 
subpoenas  for  witnesses,  and  on  the  pame 
trip  serves  both  warrant  and  subpoenas,  it 
constitutes  one  trip,  for  which  the  mar- 
shal may  charge,  at  his  option,  either 
mileage  to  the  furthest  point  traveled  or 
his  actual  expenses,  but  he  may  not 
charge  both;  nor  may  he  divide  the  trip 
and  charge  mileage  for  part  and  his 
actual  expenses  for  the  other  part  .  .  . 
Where  the  marshal  or  his  deputy,  armed 


with  a  warrant  for  the  arrest  of  an 
accused  person,  travels  out  of  his  district 
into  an  adjoining  district,  and  there 
makes  the  arrest,  he  may  recover  his 
mileage  for  the  distance  actually  traveled 
within  his  own  district,  and,  further,  for 
such  distance  as  he  may  have  traveled  in 
the  adjoining  district,  provided  he  there 
travels  with  a  warrant  and  he  is  deputieed 
by  the  marshal  of  the  adjoining  district, 
who  disclaims  his  fees  in  such  case." 
U.  S.  V.  Tisdale,  (C.  C.  A.  5th  Cir.  1892) 
114  Fed.  883,  52  C.  C.  A,  503. 

No  service  made. — ^A  marshal  cannot 
charge  for  travel  when  no  service  is  made^ 
Saunders  r.  U.  S.,  (1S96)  73  Fed.  782. 

Where  the  wrong  person  is  arrested, 
the  marshal  can  be  allowed  no  fees  of 
any  kind.  In  re  Crittenden,  (1878)  2 
Flipp.  212,  6  Fed.  Cas.  No.  3,393. 

Where  the  marshal  acting  in  good  faith 
arrests  a  person  in  Tennessee,  believing 
at  the  time  that  the  place  of  arrest  is 
within  the  state  of  Kentucky,  no  fees 
can  be  allowed  for  su^'h  illegal  arrest. 
In  re  Crittenden,  (1878)  2  Flipp.  212,  6 
Fed.  Cas.  No,  3,393. 


wheB  travel  without  coat.]  •  *  •  No  mileage  shall  be 
allowed  upon  any  writ  not  executed  nor  when  the  travel  is  without  cost  to 
the  marshal  or  office  deputy.    [31  Siat.  L,  639,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  6.  1900,  ch.  791. 

The  mileage  of  marshals  is  provided  for,  with  their  fees,  by  R.  S.  sec.  829,  aupra, 
p.  678. 

Provisions  somewhat  similar  to  those  in  the  text'  are  contained  in  Acts  of  March  3, 
1893,  ch.  208,  and  Aug.  18,  1884,  ch.  301. 

Act  of  May  28,  1896,  ch.  252,  §|  9-14  (aiipra,  pp.  736,  740,  628,  742,  720),  makes 
important  changes  in  the  mode  of  compensating  marshals.  Mileage  is,  however, 
retained  as  to  field  deputies  by  section  11  of  said  Act,  as  amended,  supra,  p.  628. 


Sec.  21.  [Feet  of  United  States  commissioners  —  record  of  proceed- 
ings.] That  each  United  States  commissioner  shall  be  entitled  to  the  fol- 
lowing-named fees,  and  none  other : 

Drawing  a  complaint,  with  oath  anS  jurat  to  same,  fifty  cents ; 

copy  of  complaint,  with  certificate  to  same,  thirty  cents ; 

issuing  warrant  of  arrest,  seventy-five  cents ; 

issuing  a  commitment  and  making  copy  of  same,  one  dollar ; 

entering  a  return,  fifteen  cents ; 

issuing  subpoena  or  subpoenas  in  any  one  case,  with  five  cents  for  each 
necessary  witness  in  addition  to  the  first,  twenty-five  cents ; 

drawing  a  bond  of  defendant  and  sureties,  taking  acknowledgment  of 
same  and  justification  of  sureties,  seventy-five  cents; 

for  administering  an  oath  (except  to  witness  as  to  attendance  and  travel), 
ten  cents  \ 
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recognizance  of  all  witnesses  in  a  case,  when  the  defendant  or  defendants 
are  held  for  court,  fifty  cents ; 

transcripts  of  proceedings,  when  required  by  order  of  court  and  transmis- 
sion of  original  papers  to  court,  sixty  cents ; 

copy  of  warrant  of  arrest,  with  certificate  to  same,  when  defendant  is 
held  for  court,  and  the  original  papers  are  not  sent  to  court,  forty  cents ; 

order  in  duplicate  to  pay  all  witnesses  in  a  case :  For  first  witness,  thirty 
cents,  and  for  each  additional  witness,  five  cents,  and  for  oath  to  each  wit- 
ness as  to  attendance  and  travel,  five  cents ; 

for  hearing  and  deciding  on  criminal  charges  and  reducing  the  testimony 
to  writing  when  required  by  law  or  order  of  court,  five  dollars  a  day  for  the 
time  necessarily  employed : 

Provided,  That  not  more  than  one  per  diem  shall  be  allowed  in  a  case, 
unless  the  account  shall  show  that  the  hearing  could  not  be  completed  in 
one  day,  when  one  additional  per  diem  may  be  specially  approved  and 
allowed  by  the  court: 

Provided  further,  That  not  more  than  one  per  diem  shall  be  allowed  for 
any  one  day : 

Provided  further,  That  no  per  diem  shall  be  allowed  for  taking  a  bond 
or  recognizance  and  passing  on  the  sufficiency  of  the  bond  or  recognizance 
and  the  sureties  thereon  when  the  bond  or  recognizance  was  taken  after  the 
defendant  had  been  committed  to  prison  upon  a  final  commitment,  or  has 
given  bond  or  been  recognized  for  his  appearance  at  court,  or  when  the 
defendant  has  been  arrested  on  a  capias  or  bench  warrant,  or  was  in  custody 
under  any  process  or  order  of  a  court  of  record. 

For  the  examination  and  certificate  in  c^es  of  application  for  discharge 
of  poor  convicts  imprisoned  for  nonpayment  of  fine  or  fine  and  costs,  and 
all  services  connected  therewith,  three  dollars ; 

for  attending  to  a  reference  in  a  litigated  matter,  in  a  civil  cause  at  law, 
in  equity,  or  in  admiralty,  in  pursuance  of  an  order  of  the  court,  three 
dollars  a  day ; 

for  taking  and  certifjdng  depositions  to  file  in  civil  cases,  ten  cents  for 
each  folio; 

for  each  copy  of  the  same  furnished  to  a  party  on  request,  ten  cents  for 
each  folio; 

for  issuing  any  warrant  under  the  tenth  article  of  the  treaty  of  August 
ninth,  eighteen  hundred  and  forty-two,  between  the  United  States  and  the 
Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  against  any 
parties  charged  with  any  crime  or  offense  set  forth  in  said  article,  two 
dollars ; 

for  issuing  any  warrant  under  the  provisions  of  the  convention  for  the 
surrender  of  criminals  between  the  United  States  and  the  King  of  the 
French,  concluded  at  Washington,  November  ninth,  eighteen  hundred  and 
forty-three,  two  dollars; 

for  hearing  and  deciding  upon  the  case  of  any  person  charged  with  any 
crime  or  offense,  and  arrested  under  the  provisions  of  said  treaty  or  of 
said  convention,  five  dollars  a  day  for  the  time  necessarily  employed. 

Such  commissioners  shall  keep  a  complete  record  of  all  proceedings  before 
them  in  criminal  cases,  in  a  well-bound  book,  which  record  book  shall  be 
delivered  to  and  preserved  by  the  clerk  of  the  district  court  for  such  district 
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on  the  death,  resignation,  removal,  or  expiration  of  term  of  the  commis- 
sioner, for  which  record  the  commissioner  shall  receive  no  compensation. 
[29  Siat  L.  184.] 

This  section  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of 
May  28,  1896,  ch.  252,  all  of  the  other  sections  of  which  Act  are  epitomized  and  cross- 
referred  to  in  the  note  to  section  6  thereof,  supra,  p.  718.  Section  19  of  said  Act,  abol- 
ishing the  office  of  commissioner  of  the  Circuit  Oourt  and  creating  the  office  of  United 
States  commissioner  with  the  same  powers  and  duties,  is  given  supra,  p.  631. 

Section  24  of  said  Act  of  May  28,  1896,  ch.  252,  supra,  p.  721,  provided  that  the  pro- 
visions in  the  text  section  21  shall  not  apply  to  the  Territory  of  Alaska.  As  to  fees 
of  commissioners  in  Alaska  see  sections  6,  11,  and  30  of  the  Act  of  June  6,  1900,  ch. 
786,  in  Alaska,  vol.  1,  pp.  264,  269,  274. 

A  fee  of  ten  dollars  for  the  commissioner  in  certain  **  civil  rights "  cases  is  pro- 
vided in  R.  S,  sec.  1986,  given  in  Civil  Rights,  vol.  2,  p.  135.  This  provision  is 
perhaps  not  superseded  by  the  text  section  21.  See  the  cases  cited  in  the  notes  to 
said  R.  S.  sec.  1986. 

The  Act  of  March  3,  1901,  ch.  845,  §  2,  in  Chinese  Exclusion,  vol.  2,  p.  108,  provides 
a  fee  of  five  dollars  for  a  United  States  Commissioner  for  hearing  and  deciding  a  case 
arising  under  the  Chinese  exclusion  laws. 

Superseded  provisions. —  R.  S.  sec.  847,  evidently  superseded  by  the  text  section,  pro- 
vided for  fees  of  commissioners  of  circuit  courts  as  follows: 

"  Sec.  847.  For  administering  an  oath,  ten  cents. 

For  taking  an  acknowledgment,  twenty-five  cents. 

For  hearing  and  deciding  on  criminal  charges,  five  dollars  a  day  for  the  time  neces- 
sarily employed. 

For  attending  to  a  reference  in  a  litigated  matter,  in  a  civil  cause  at  law,  in  equity, 
or  in  admiralty,  in  pursuance  of  an  order  of  the  court,  three  dollars  a  day. 

For  taking  and  certifying  depositions  to  Hie,  twenty  cents  for  each  folio. 

For  each  cop*y  of  the  same  furnished  to  a  party  on  request,  ten  cents  for  each  folio. 

For  issuing  any  warrant  or  writ,  and  for  any  other  service,  the  same  compensation 
as  is  allowed  to  clerks  for  like  services. 

For  issuing  any  warrant  under  the  tenth  article  of  the  treaty  of  August  nine,  one 
thousand  eight  hundred  and  fot'ty-two  between  the  United  States  and  the  Queen  of 
the  United  ELingdom  of  Great  Britain  and  Ireland,  against  any  person  charged  with 
any  crime  or  offense  set  forth  in  said  article,  two  dollars. 

For  issuing  any  warrant  under  the  provision  of  the  convention  for  the  surrender  of 
criminals,  between  the  United  States  and  the  King  of  the  French,  concluded  at  Wash- 
ington November  nine,  one  thousand  eight  hundred  and  forty-three,  two  dollars. 

For  hearing  and  deciding  upon  the  case  of  any  person  charged  with  any  crime  or 
offense,  and  arrested  under  the  provisions  of  said  treaty  or  of  said  convention,  five 
dollars  a  day  for  the  time  necessarily  employed. 

For  the  examination  and  certificate  in  cases  of  applications  for  discharge  of  poor 
convicts  imprisoned  for  non-payment  of  a  fine  or  fine  and  costs,  five  dollars  a  day  for 
the  time  necessarily  employed." 

Act  of  Feb.  26,  1853,  ch.  80,  10  Stat.  L.  167;  Act  of  June  1,  1872,  ch.  255,  17  Stat. 
lu  199. 

Also  superseded  by  the  text  section  were  the  following  provisions,  first,  in  the  Act 
of  Aug.  3,  1882,  ch.  378,  S  2,  22  Stat.  L.  215,  and  second,  m  the  Act  of  Aug.  4,  1886, 
ch.  903,  24  Stat.  L.  274 : 

"  Sec.  2.  That  the  following  shall  be  the  fees  paid  to  commissioners  in  cases  of  extra- 
dition under  treaty  stipulation  or  convention  between  the  Government  of  the  United 
States  and  any  foreign  government,  and  no  other  fees  or  compensation  shall  be  allowed 
to  or  received  by  them: 

For  administering  an  oath,  ten  cents. 

For  taking  an  acknowledgment,  twenty-five  cents. 

For  taking  and  certifying  depositions  to  file,  twenty  cents  for  each  folio. 

For  each  copy  of  the  same  furnished  to  a  party  on  request,  ten  cents  for  each  folio. 

For  issuing  any  warrant  or  writ,  and  for  any  other  service,  the  same  compensation 
as  is  allowed  clerks  for  like  services. 

For  issuing  any  warrant  under  the  tenth  article  of  the  treaty  of  August  ninth, 
eighteen  hundred  and  forty-two,  between  the  United  States  and  the  Queen  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  against  any  person  charged  with  any 
crime  or  offense  as  set  forth  in  said  article,  two  dollars. 

For  issuing  any  warrant  under  the  provision  of  the  convention  for  the  surrender  of 
criminals,  between  the  United  States  and  the  King  of  the  French  concluded  at  Wash- 
ington November  ninth,  eighteen  hundred  and  forty-three,  two  dollars. 
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For  hearing  and  deciding  upon  the  case  of  any  person  charged  with  any  crime  or 
offense,  and  arrested  under  the  provisions  of  any  treaty  or  eonvention,  five  dollars  a 
day  for  the  time  necessarily  employed."     [22  Stat.  L.  215.] 

"  That  for  issuing  any  warrant  or  writ  and  for  any  other  necessary  service  commis- 
sioners may  be  paid  the  same  compensation  as  is  allowed  to  clerks  for  like  services,  but 
they  shall  not  be  entitled  to  any  docket-fees.  .  .  ."    [24  Stat.  L.  274.] 

Construction. —  Where  a  statute  pro- 
vides that  "each  United  States  commis- 
sioner shall  be  entitled  to  the  following 
named  fees  and  none  other,"  and  further 
provides  that  all  acts  and  portions  of  acta 
inconsistent  with  its  provisions  be  re- 
pealed, a  legislative  intent  to  retain  other 
fees  than  those  named  cannot  be  inferred 
either  from  an  express  retention  of  certain 
provisions  relating  to  the  payment  of  such 
fees  by  the  Secretary  of  State  or  from 
subsequent  appropriations  by  Congress  for 
the  payment  of  such  services.  Howe  v. 
V.  S.,  (1908)  43  Ct.  CI.  176,  (1906)  42 
Ct.  CI.  35. 

The  legislative  intent  in  this  section  was 
to  provide  an  exclusive  fee  bill  for  com- 
missioners, whether  acting  in  cases  where 
crimes  against  the  United  States  were 
charged  or  whether  acting  in  extradition 


proceedings,  except  as  enumerated  by  the 
Act  of  1896.  Howe  v.  U.  S.,  (1908)  43  Ct. 
CI.  175,  (1906)  42  Ct.  CI.  35. 

This  section  does  not  repeal  or  amend 
by  implication  the  earlier  Act  of  Aug.  15, 
1876,  ch,  304,  19  Stat.  L.  206,  providing 
for  the  taking  of  depositions  by  notaries 
public  in  the  same  manner  and  with  the 
same  effect  as  they  were  then  taken  by 
commissioners  of  the  Circuit  Courts,  and, 
as  a  necessary  incident,  fixing  their  fees 
at  the  amounts  then  allowed  commis- 
sioners of  the  Circuit  Courts  for  such 
services.  American  Bank  Protection  Co. 
V.  Johnson  City  Nat.  Bank,  (E.  D*  Tenn. 
1913)  203  Fed.  716. 

Depositions. —  Where  a  special  examiner 
took  depositions  which  were  read  and  used 
in  three  cases  tried  together,  it  was  held 
that  he  was  entitled  to  a  fee  of  three  dol- 
lars a  day  in  but  one  case,  and  to  ten 
cents  a  folio  for  certifying  and  filing  the 
depositions  in  the  second  and  third  case. 
L.  E.  Waterman  Co.  v,  Lockwood.  (1904) 
128  Fed.   174. 

Copies.-j-A  charge  for  furnishing  a  copy 
of  a  mittimus  has  been  disallow^  where 
it  appears  from  the  record  that  a  mittimus 
was  issued  and  therefore  a  copy  was  un- 
necessary. Marvin  t*.  U.  S.,  (D.  C.  Conn. 
1902)    114  Fed.  225. 

Under  the  practice  that  proceedings  be- 
fore a  commissioner  shall  conform  to  the 
state  practice  according  to  which  charges 
for  copies  of  subpoenas,  warrants  of  arrest 
and  complaints  are  proper  ones,  he  mav 
charge  therefor.  Marvin  v.  U.  S.,  (D.  C. 
Conn.  1902)    114  Fed.  225. 

Under  the  provision  of  R.  S.  sec.  1014 
(in    Criminal    Law,    vol.    2,    p.    654) 
requiring   original    recognizances   of   wit- 
nesses to  be  sent  up  it  has  been  held  that 
charges  by  a  commissioner  for  copies  of 


recognizances  should  not  be  allowed.  Mar- 
vin V.  U.  S.,  (D.  C.  Conn.  1902)  114  Fed. 
225. 

List  of  witnesses. — ^A  charge  by  a  com- 
missioner for  a  list  of  witnesses  has  been 
disallowed  where  the  requirement  was  ful- 
filled by  sending  a  copy  of  the  subpoena 
with  the  officer's  return.  Marvin  v.  U.  S., 
(D.  C.  Conn.  1902)  114  Fed.  225. 

Extradition  proceedings. — This  Act  does 
not  deprive  commissioners  acting  in  ex- 
tradition proceedings  of  all  fees,  but  does 
limit  their  compensation  to  the  same  fees 
which  they  may  charge  in  the  hearing 
of  offenses  against  the  United  States. 
Howe  t\  U.  S.,  (1908)  43  Ct.  CI.  175, 
(1906)    42  Ct.  CI.  35. 

Decisions  under  former  section  847  of 
the  Revised  Statutes,  herein  set  out  as 
indicating  a  construction  of  similar  pro- 
visions in  the  text. 


I.  General  matters,  746. 
II.  Oaths,  748. 
ITT.  Acknowledgments,  7.48. 
IV.  Hearing  and  deciding,  749. 
V.  Depositions,  taking  testimony,  etc., 

750. 
VI.  Complaints  and  affidavits,  751. 
VII.  Copies,  752. 
VIII.  Warrants,  752. 
IX.  Commitments,  752. 
X.  Returns,  753. 
XI.  Subpoenas,  763. 
XII.  Summons,  753. 
XTII.  Bonds,  753. 
XIV.  Recognizances,  754. 
XV.  Transcripts,  754. 

I.  General  Matters 

General  rule  of  construction. —  "Where 
the  words  of  the  statute  prescribing  com- 
pensation to  a  public  officer  are  loose  and 
obscure  and  admit  of  two  interpretations, 
they  should  be  construed  in  favor  of  the 
officer."  Judge  Story,  in  U.  S.  v.  Morse, 
(1844)  3  Story  87,  27  Fed.  Caa.  No. 
15,820;  McKinistry  t\  U.  S.,  (1889)  40 
Fed.  813.  Contra,  U.  S.  V.  Clough,  (C.  C, 
A.  6th  Cir.  1893)  65  Fed.  373,  6  U.  S. 
App.  377,  5  C.  C.  A.  140. 

When  a  statute  allows  a  commissioner 
the  compensation  allowed  to  clerks  for 
**  like  services  "  it  means  similar,  not  iden- 
tical service.  Wallace  v.  U.  S.,  (1885) 
20  Ct.  CI.  273. 

Although  this  section  gives  to  commis- 
sioners ^*  the  same  compensation  as  is  al- 
lowed to  clerks  for  like  services  "  it  does 
not  authorize  them  to  perform  any  act 
not  otherwise  required  or  authorized  by 
law.   Davies  v.  U.  S.,  (1883)  23  Ct.  CI.  468. 

Right  to  fees  generally. — A  conunis* 
missioner  is  entitled  to  only  such  fees  as 
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tre  prescribed  by  Btatute  law,  and  only 
for  aerrice  which  he  is  required  or  author- 
ized by  some  law  to  render.  Davies  v* 
U.  S.,  (1888)  23  Ct.  CI.  4^. 

Commissioner  appointed  by  court  with* 
out  authority. —  Fees  will  not  be  allowed 
to  a  commissioner  for  acts  performed  by 
him  under  an  appointment  by  a  court  not 
invested  with  authority  to  so  act.  ( 1889) 
19  Op.  Atty.-Gen.  443. 

Commissioner's  action  partisan  rather 
than  judicial. — Where  the  action  of  a  com- 
missioner is,  in  no  just  sense,  the  action 
of  a  judicial  officer  instituted  for  the  sake 
of  upholding  the  laws  of  the  United  States 
and  the  punishment  of  crime  but  is  par- 
tisan rather  than  judicial,  he  is  entitled 
to  no  compensation  from  the  government. 
The  court  said :  **  The  very  thought  of  a 
judicial  ofiSce  is  that  its  functions  are 
not  partisan  or  political,  and  that  he  who 
occupies  such  office  stands  indifferent  to 
all  questions  of  mere  party  success.  It 
carries,  also,  the  further  thought  that  in 
the  discharge  of  his  judicial  functions  the 
magistrate  exercises  a  personal  and  ju- 
dicial consideration  of  every  charge  made, 
and  subjects  no  one  to  the  annoyance  and 
disgrace  of  arrest  until  after  personal  and 
careful  investigation  he,  as  a  magistrate, 
believes  him  to  be  guilty  of  a  violation  of 
law.  The  idea  of  a  perfunctory  discharge 
of  these  duties,  of  a  transfer  of  responsi- 
bility to  mere  clerks,  of  a  wholesale  pro- 
ceeding against  a  multitude  of  citizens 
without  personal  inquiry  as  to  the-  prob- 
ability of  the  charge  against  each,  is  some- 
thing abhorrent  U>  the  true  and  reason- 
able understanding  of  the  conditions  of 
judicial  action."  Southworth  r.  U.  S., 
(1895)  161  U.  S.  639,  16  S.  Ct.  694,  40 
U.  S.  (L.  ed.)  836. 

Effect  of  approval  by  court  of  accounts. 
— The  approval  by  the  court  of  a  com- 
missioner's account  is  prima  facie  evi- 
dence of  the  correctness  of  items  of  that 
account  and  in  the  absence  of  clear  and 
unequivocal  proof  of  mistake  on  the  part 
of  the  court  it  should  be  conclusive. 
U.  S.  V.  Jones,  (1890)  134  U.  S.  483,  10 
S.  Ct.  616,  33  U.  S.  (L.  ed.)   1007. 

Approval  not  essential  to  right  to  com- 
pNsnsation. —  The  approval  of  a  commis- 
sioner's account  by  the  court,  as  prescribed 
by  the  Act  27th  February,  1875  ( 18  Stat. 
L.,  p.  333),  is  not  a  necessary  pre- 
requisite to  payment.  If  he  verifies  and 
presents  his  account  as  is  required  by  law, 
and  the  court  declines  to  act  upon  it,  his 
right  to  compensation  can  not  thereby  be 
defeated.  Knox  v.  U.  S.,  (1888)  23  Ct. 
CI.  367,  affirmed  (1888)  128  U.  S.  230,  9 
S.  Ct.  63,  32  U.  S.  (L.  ed.)  465. 

Special  duties. —  It  is  always  to  be  pre- 
sumed that  when  special  duties  are  im- 
posed on  an  officer  of  the  government, 
when  such  officer  is  wholly  dependent  on 
the  fees  of  his  office  and  has  no  fixed  sal- 
ary* gratuitous  service  is  not  to  be  im- 
plied.    See  Gratiot  v.  U.  S.,    (1841)    16 


Pet.  336,  10  U.  S.   (L.  ed.)   759;  Poinier 
t?.  U.  S.,  (1889)  40  Fed.  139. 

When  a  statute  requires  the  services  of 
public  officers,  who  are  paid  exclusively 
by  fees,  but  makes  no  provision  therefor, 
they  are  entitled  to  the  fees  allowed  by 
law   in  analogous  cases.     Cass  v.  U.   S., 

(1889)  24  Ct.  CI.  118. 

By  order  of  court. — A  commissioner  is 
entitled  to  fees  for  services  performed  un- 
der an  order  of  the  court.  U.  8.  v.  AUred, 
(1895)  166  U.  S.  591,  15  S.  Ct.  231,  39 
U.  S.  (L.  ed.)  273. 

By  rule  of  court. — A  commissioner  is 
entitled  to  fees  for  notes  of  testimony  for 
the  use  of  the  district  attorn^  where  a 
rule  of  court  requires  one.  Stafford  V, 
U.  S.,  (1890)  26  Ct.  CI.  280. 

Cases  similar  but  not  identical. — ^A  com- 
missioner is  entitled  to  fees  where  cases 
though  similar  are  not  identical,  and  can 
not  properly  be  joined  in  one  proceeding. 
Stafford  v.  U.  S.,  (1890)  25  Ct.  CI.  280. 

Clerical  and  judicial  acts. —  The  com- 
pensation of  a  commissioner  is  clearly 
prescribed  and  classified  by  K.  S.  sec.  847, 
according  to  the  character  of  the  services 
performed.  For  acts  purely  clerical  and 
ministerial  he  has  the  same  compensation 
as  is  allowed  to  clerks  for  like  services; 
for  acts  which  are  performed  by  him  in 
his  judicial  capacity  his  fees  are  regulated 
on  a  basis  of  per  diem  compensation. 
U.  S.  V.  Jones,  (1890)  134  U.  S.  483,  10 
S.  Ct.  615,  33  U.  S.  (L.  ed.)   1007. 

Duty  as  to  folios. —  Papers  for  which 
a  commissioner  is  paid  per  folio  must 
not  be  unnecessarily  prolix  and  prolixity 
is  a  question  for  the  court  to  determine. 
Zabriskie  p.  U.  S.,  (1894)  29  Ct.  CI.  188. 

Certificates  to  witnesses  for  payment.^ 
A  commissioner  is  entitled  to  fees  for  is^ 
suing  certificates  to  witnesses  for  pay- 
ment by  the  marshal  of  their  fee  for  at- 
tendance before  him  as  commissioner. 
U.  S.  V.  Barber,  (1891)  140  U.  S.  164,  11 
S.  Ct.  749,  35  U.  S.  (L.  ed.)  396;  Mc- 
Kinistry  i?.  U.  S.,  (1888)  34  Fed.  211; 
Strong  p.  U.  S.,  (1888)  34  Fed.  17;  Clough 
V.  U.  S.,   (1893)   66  Fed.  921. 

Docket  fees. — ^A  commissioner  cannot, 
it  is  said,  properly  discharge  his  functions 
without  keeping  a  record  of  his  proceed- 
ings and  an  allowance  of  fees  for  keeping 
a  docket  has  been  held  proper.  Phillips 
f.  U.  S.,  (E.  D.  Pa.  1887)  33  Fed.  164. 

Although  the  Chinese  Immigration  Act 
of  July  5th,  1884,  imposed  duties  on  com- 
missioners for  which  no  compensation  was 
provided  it  was  held  that  they  were  never- 
theless entitled  by  law  to  docket  fees. 
Cass  V,  U.  S.,  (1889)  24  Ct.  Q.  118. 

Charges  made  by  a  commissioner  for 
noting  on  his  docket  the  marshal's  return 
upon  subpoenas  and  other  process,  have 
been  disallowed,  no  fee  appearing  to  have 
been  prescribed  therefor.    Stafford  v.  U.  S., 

(1890)  25  Ct.  CI.  280. 

The  provision  inserted  in  the  Act  of 
Aug.   4,    1886   making   appropriations   to 
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supply  deficiencies  in  the  fiscal  year  and 
depriving  commissioners  of  docket  fees  op- 
erated as  an  amendment  to  R.  S.  sec.  847, 
above  noted,  and  took  from  the  com- 
missioners the  right  to  charge  docket  fees. 
Carrington  r.  Potter,  (E.  D.  Mo.  1889) 
37  Fed.  767;  Calvert  t;.  U.  S.,  (D.  C.  S. 
C.  1889)   37  Fed.  762. 

Compare  Bell  t\  U.  S.,  (M.  D.  Ala. 
1887)  36  Fed.  889  holding  fhat  the  Act  of 
Aug.  4,  1886,  operated  as  a  temporary  sus- 
pension only,  during  the  fiscal  year  1886 
and  could  not  afTect  fees  for  services  in 
a  subsequent  year. 

Order  to  liberate  prisoner. — ^Where  a 
United  States  prisoner  is  committed  by  a 
commissioner  f6r  want  of  bail,  and  after- 
wards gives  bail,  the  commissioner  is  en- 
titled to  charge  the  legal  fee  for  a  written 
order  to  the  jailer  to  liberate  the  prisoner. 
U.  S.  t\  Dundy,  (C.  C.  A.  8th  Cir.  1896) 
76  Fed.  365,  40  U.  S.  App.  379,  22  C.  C.  A. 
219. 

Orders  to  pay  witnesses. —  The  commis- 
sioner is  not  entitled  to  fees  for  triplicate 
orders  for  the  payment  of  witnesses. 
Hirschbeck  v.  U.  S.,*(1894)   63  Fed.  949. 

Pay  rolls. — A  commissioner  is  entitled 
to  fees  for  making  out  pay  rolls  for  the 
use  of  the  marshal.  Stafford  v.  U.  S., 
(1890)  25  Ct.  CI.  280. 

Records. —  It  was  held  prior  to  this  Act 
that  the  commissioner,  before  whom  an  al- 
leged fugitive  is  brought  for  hearing, 
should  keep  a  record  of  all  the  oral  evi- 
dence taken  before  him,  taken  in  narrative 
form  and  not  by  question  and  answer,  to- 
gether with  the  objections  made  to  the 
admissibility  of  any  portion  of  it,  or  any 
part  of  the  documentary  evidence,  briefly 
stating  the  grounds  of  such  objections,  but 
he  should  exclude  from  the  record  the 
arguments  and  disputes  of  counsel.  In  re 
Henrich,  (1867)  6  Blatchf.  414,  11  Fed. 
Cas.  No.  6,369. 

Reports  to  district  attorney. — ^There  is 
no  law  which  requires  commissioners  to 
make  reports  in  response  to  a  circular 
letter  of  a  district  attorney  requesting 
them  to  report  to  him  the  testimony  given 
in  criminal  examinations;  nor  is  compen- 
sation provided  for  this  service.  Gilbert 
V,  U.  S.,  (1888)  23  Ct.  CI.  218. 

II.  Oaths 

A  commissioner  is  entitled  to  fees  for 
the  oaths  of  sureties.  Rand  v.  U.  S., 
(1888)   36  Fed.  671. 

There  is  no  oath  to  a  bond  and  none 
is  required  by  law,  therefore  a  commis- 
sioner is  not  entitled  to  fees  for  the  same. 
•    McKinistry  r.  U.  S.,  (1888)   34  Fed.  211; 
Strong  V.  U.  S.,  (1888)   34  Fed.  17. 

The  statute  of  Alabama  authorizes  the 
magistrate  to  justify  or  qualify  persons 
offered  as  bail.  In  such  case  an  oath  is 
required  and  for  administering  each  oath 
the  commissioner  is  entitled  to  a  fee  of 
ten  cents.  McKinistry  v.  U.  S.,  (1888) 
34  Fed.  211. 


A  oommiMioner  ia  entitled  to  a  fee  of 
ten  cents  for  each  oath  administered  in 
connection  with  a  complaint  and  fifteen 
cents  for  each  furat  to  the  same.  U.  6.  r. 
Barber,  (1891)  140  U.  S.  164,  II  S.  Ct 
749,  35  U.  S.  ( L.  ed. )  396. 

In  Strong  r.  U.  S.,  (1888)  34  Fed.  17, 
and  McKinistry  v.  U.  S.,  (1888)  34  Fed. 
211,  it  waa  held  that  a  commissioner, 
while  not  entitled  to  a  fee  for  the  com- 
plaint, is  entitled  to  a  fee  for  administer- 
ing the  oath  to  every  complaint  made  be- 
fore him  and  for  filing  the  same. 

A  commissioner  is  entitled  to  fees  for 
administering  oaths  to  deputy  marshals 
to  verify  their  accounts  of  service,  aa  re- 
quired by  the  attorney-general  and  the 
accounting  officers  of  the  treasury.  U.  S. 
r.  Allred,  (1895)  165  U.  S.  501,  15  S.  Ct. 
231,  39  U.  8.  (L.  ed.)  273,  following  U.  S. 
r.  McDermott,  (1891)  140  U.  S.  151.  11 
S.  Ct.  746,  35  U.  8.  (L.  ed.)  391,  and 
ovi'rruling  McKinistry  v.  U.  S.,  (1894) 
29  Ct.  CI.  53. 

A  commissioner  is  entitled  to  fees  for 
taking  the  oath  to  an  affidavit  on  which  a 
warrant  is  issued,  where  the  state  practice 
requires  such  an  affidavit  on  the  issuance 
of  a  warrant.  In  re  Qourdin,  (1891)  45 
Fed.  842. 

Commissioners  are  not  required  to  ad- 
minister oaths  to  pensioners  and  their 
witnesses  in  the  execution  of  pension 
vouchers,  free  of  charge.  They  are  en- 
titled to  a  fee  of  ten  cents  for  such  serv- 
ice.    Pensions,   (1898)   22  Op.  Atty.-Gen. 

87. 

A  commissioner  having  power  to  ad- 
minister oaths  is  entitled  to  no  fee  for 
affixing  his  seal  to  an  affidavit,  no  fee 
therefor  being  provided.  Muirhead's  Case, 
(1877)   13  Ct.  CI.  251. 

III.   ACKKOWLEDGMENTB 

In  general. —  R.  S.  sec.  847  provides  a 
fee  for  taking  acknowledgments  and  re- 
fers to  a  bailT)ond  as  much  as  to  convey- 
ancing. McKinistry  v,  U.  8.,  (1889)  40 
Fed.  813,  overruling  McKinistry  r.  U.  S., 
(1888)  34  Fed.  211;  Strong  t;.  U.  S., 
(1888)    34  Fed.  17. 

But  a  commissioner  is  not  entitled  to 
fees  for  taking  acknowledgments  of  bail 
bonds,  where  the  acknowl^gment  is  not 
required  by  law  and  adds  in  no  way  to 
the  validitv  of  such  a  bond.  Stafford  r. 
U.  S.,   (1890)   25  Ct.  CI.  280. 

An  acknowledgment  to  a  judicial  recog- 
nizance is  necessary  and  a  commissioner 
was  entitled  to  fees  therefor.  U.  S.  r. 
Ewing,  (1891)  140  U.  8.  142,  11  S.  Ct. 
743,  35  U.  8.  (L.  ed.)  388. 

Of  principal  and  aur'^tiea. — ^A  commis- 
sioner was  entitled  to  but  one  acknowl- 
edgment fee  for  the  principal  and  sureties 
on  each  bail  bond.  U.  8.  v.  Ewing,  (1891) 
140  U.  8.  142,  11  8.  Ct.  743,  35  U.  S.  (L. 
ed.)  388;  U.  8.  tr.  McDermott,  (1891)  140 
U.  8.  151,  11  8.  Ct.  746,  35  U.  S.  (L.  ed.) 
391;   U.  S.  V.  Barber,   (1891)    140  U.  S. 
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164,  177,  11  S.  Ct.  749,  751,  36  U.  S.  (L. 

ed.)     396,    398,    overruling    Crawford    v. 

U.  S.,  (1889)  40  Fed.  446;  McKinistry  v. 

U.  a,  (1888)  34  Fed.  211;  Strong  v,  V.  S., 

(1888)    34   Fed.   211;    Strong   v.   U.    S., 

(1893)   55  Fed.  921,   (1891)  47  Fed.  791. 

In  cases  where  one  acknowledgment  is 

taken  of  a  defendant  and  his  sureties  at 

the  same  time,  a  commissioner  is  entitled 

to  only  one  fee.    Churchill  v.  U.  S.,  (1889) 

26  Ct.  CI.  1. 

IV.  Hbabino  and  DEcnaNG 

When  criminal  charfe  exists. — A  crim- 
inal charge  within  the  meaning  of  this 
section  exists  only  when  a  formal  written 
complaint  against  the  accused  has  been 
made  and  the  prosecution  initiated,  and 
a  commissioner  is  not  entitled  to  charge 
for  his  services,  although  required  by  law, 
in  examining  on  oath  the  complainant  and 
other  witnesses  to  determine  whether  a 
warrant  shall  issue.  U.  S.  t;.  Patterson, 
(1893)  160  U.  S.  66,  714  S.  Ct.  20,  37 
U.  S.  (L.  ed.)  999. 

Right  to  fee  in  generaL — "Acts  upon 
which  counsel  ought  to  be  heard  if  de- 
sired, which  necessitate  some  investiga- 
tion and  decision,  such  as  determining 
whether  the  complaint  is  of  a  nature  to 
constitute  an  offense  for  which  the  party 
can  be  criminally  held,  whether  a  continu- 
ance should  be  eranted  when  required  by 
one  of  the  parties,  and  in  such  case  the 
amount  and  sufficiency  of  bail,  come 
within  the  terms  '  for  hearing  and  decid- 
ing on  criminal  charges,'  and  the  daily 
compensation  .should  be  allowed."  Harper 
t?.  U.  S.,  (1886)  21  Ct.  CI.  56,  quoted 
in  Rand  v.  U.  S.,  (1888)  36  Fed.  671.  See 
to  the  same  effect,  C^jm.  r.  Hardy,  (1807) 
2  Mass.  303. 

Where  a  prisoner  is  brought  before  a 
commissioner  and  the  commissioner  -is 
thereby  called  upon  to  exercise  a  judicial 
function  of  his  office,,  in  whatever  manner 
this  may  be,  whether  to  determine  prob- 
able cause  for  binding  him  over,  or  to 
admit  him  to  bail,  or  to  discharge  him  on 
bond,  or  to  commit  him  temporarily  pend- 
ing further  investigation,  he  is  entitled  to 
his  per  diema  for  hearing  and  deciding  on 
criminal  charge.  McGourin  v,  U.  S., 
(1900)   102  Fed.  653. 

Where  a  defendant  was  brought  before 
the  commissioner  and  complaint  read,  and 
the  defendant  waived  examination  and 
entered  into  bond  to  answer,  it  was  held 
to  be  "  hearing  and  deciding  on  "  a  crim- 
inal charge  for  which  the  statute  allows 
the  commissioner  five  dollars.  Good- 
rich V.  U.  S.,  (1890)   42  Fed.  393. 

For  the  timei  actually  spent  bv  a  com- 
missioner upon  cases  in  his  judicial  ca- 
pacity as  commissioner  after  the  accused 
was  arrested  and  brought  before  him  for 
trial,  which  cases  were  discontinued  by 
him  for  satisfactory  reasons,  he  is  entitled 
to  his  per  diems.  U.  S.  v.  Jones,  (1890) 
134  U.  S.  483,  10  S.  Ct.  615,  33  U.  S.  (L. 


ed.)  1007;  Marvin  v.  U.  8.,  (1890)  44 
Fed.  405. 

A  commissioner's  per  diems  are  charge- 
able upon  days  when  there  was  no  exam- 
ination of  witnesses  or  argument  of  coun- 
sel. Rand  v,  U.  S.,  (1891)  48  Fed.  357, 
affirmed  (C.  C.  A.  1892)  53  Fed.  348,  5 
U.  S.  App.  230,  3  C.  C.  A.  556;  citing 
U.  S.  V.  Jones,  (1890)  134  U.  S.  483,  10 
S.  Ct.  615,  33  U.  S.  (L.  ed.)  1007;  U.  S. 
I-  Ewing,  (1891)  140  U.  S.  142,  US.  Ct. 
743,  35  U.  S.  (L.  ed.)  388. 

A  commissioner  n  entitled  to  payment 
of  an  item  of  his  account  where  the 
"name  of  the  defendant"  was  not  given 
in  the  account,  but  the  retained  duplicate 
filed  in  the  clerk's  office  shows  who  the 
defendant  in  the  case  was  and  the  records 
of    the   court   show   that   he   was   subse- 

?[uently  indicted  and  tried  for  the  offense 
or  which  he  was  held  to  bail.    Clough  v. 
U.  S.,   (1893)   55  Fed.  921. 

Right  to  fee  where  complaint  or  affidavit 
defective. — ^Where  a  commissioner  ^'haa 
proceeded  in  good  faith  to  render  services 
to  the  government,  acting  upon  a  com- 
plaint manifestly  intended  to  charge  an 
offense,  and,  the  defendant  having  been 
arrested  upon  such  complaint,  holding  an 
examination  and  rendering  a  judicial  de- 
cision thereupon,  ...  he  is  entitled  to 
compensation."  The  commissioner  does 
not  guarantee  the  sufficiency  of  complaint 
and,  if  there  be  an  arrest  and  an  examina- 
tion, the  fact  that  the  complaint  is  found 
defective  does  not  deprive  him  of  his  right 
to  his  fees  for  the  services  rendered;  but 
he  is  not  entitled  to  the  $10  allowed  by 
R.  S.  sec.  1986  (see  Civil  Rights,  vol.  2, 
p.  135),  for  the  mere  filing  of  complaint 
and  the  issue  of  a  warrant.  Southworth 
V,  U.  S.,  (1894)  151  U.  S.  179,  14  S.  Ct. 
274,  38  U.  S.   (L.  ed.)   119. 

If  an  affidavit  is  such  in  form  and  sub- 
stance as  fairly  to  call  for  the  deliberate 
judgment  of  the  commissioner  whether  or 
not  a  criminal  violation  of  some  federal 
enactment  is  charged,  and  the  commis- 
sioner in  good  faith,  holding  the  present- 
ment sufficient,  proceeds  with  the  exam- 
ination, he  will  be  entitled,  to  the  fees  al- 
lowed by  law,  though  it  should  turn  out 
that  his  decision  was  erroneous.  Van 
Buren  v.  U.  S.,  (1888)  36  Fed.  78. 

Clerical  acts. — ^Acts  merely  clerical  or 
for  which  special  fees  are  allowed  should 
not  entitle  the  commissioner  to  the  daily 
compensation.  Noting  the  name  of  the 
defendant  and  the  nature  of  the  complaint 
is  merely  clerical  and  not  a  hearing  and 
deciding.  Harper  r.  U.  S.,  (1886)  21  Ct. 
CI.  57;  McCafferty  v,  U.  S.,  (1890)  26 
Ct.  CI.  1. 

Arraignments. — An  arraignment  is  ex- 
trajudicial and  no  fees  may  be  allowed  a 
commissioner  therefor.  Hirschbeck  v.  U.  S., 
(1894)  63  Fed.  949.  But  see  Stafford  v. 
U.  S.,  (1890)  25  Ct,  CI.  280. 

Decision  on  motion  for  trial  and  suffi- 
ciency.—  The  decision  upon  a  motion  of 
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bail  and  the  sufficiency  thereof  is  a  ju- 
dicial determination  of  the  matter  which 
R.  8.  sec.  1014  (in  Ceiminal  Law,  vol.  2, 
p.  654)  authorizes  and  reauires  a  com- 
missioner to  hear  and  deciae;  and  that, 
with  the  granting  or  refusal  of  mo- 
tions for  continuance,  is  a  necessary  inci- 
dent to  and  part  of  the  hearing  and  de- 
termining of  criminal  charges;  hence  he  is 
entitled  to  his  per  diem  fee  of  $5  for  the 
time  actually  employed  therein.  U.  S.  r. 
Jones,  (1890)  134  U.  S.  483,  10  S.  Ct. 
615,  33  U.  S.  (L.  ed.)  1007;  Harper  v. 
U.  S.,  (1886)  21  Ct.  CI.  56. 

Hearinf  the  statement  of  a  complaining 
witness  before  warrant  is  issued  is  not 
"  hearing  and  deciding  "  within  the  mean- 
ing of  this  section.  Ivea  v.  U.  S.,  (1889) 
24  Ct.  CI.  366. 

References. — As  a  general  rule,  a  refer- 
ence to  a  commissioner,  in  a  suit  for 
wages,  is  a  regular  and  necessary  step  on 
the  part  of  the  libellant,  incidental  to  the 
prosecution  of  the  action,  and  cannot  be 
the  subject  of  an  independent  charge  in  a 
bill  of  coats.  Where,  however,  the  refer- 
ence is  solely  for  the  benefit  of  the  re- 
spondent, the  court  will  modify  the  order 
of  reference  so  as  to  require  the  extra 
costs  incurred  to  be  defrayed  by  him. 
Holmes  r.  Dodge,  (1847)  Albb.  Adm.  60, 
12  Fed.  Cas.  No.  6,637. 

Different  cases  on  same  day. — A  com- 
missioner is  entitled  to  but  one  per  diem 
where  more  than  one  case  is  held  and  de- 
cided on  the  same  day.  McCafferty  v. 
U.  8.,  (1890)  26  Ct.  CI.  1. 

Separate  cases  for  separate  violations  of 
law. — ^A  commissioner  is  entitled  to  fees 
in  more  than  one  case  against  the  same 
party  for  violation  of  same  section  of  the 
Revised  Statutes  where  such  cases  were 
brought  seperately  under  direction  of  dis- 
trict attorney.  Barber  v.  U.  8.,  (1887) 
35  Fed.  886;  Crawford  t?.  U.  S.,  (1889) 
40  Fed.  446. 

Where  commissioner  acta  as  derk  on 
same  day. —  The  commissioner  is  entitled 
to  his  statutory  fee  of  $5  for  services  per- 
formed upon  any  one  day,  although  upon 
the  same  day  he  performs  services  as  clerk, 
for  which  ne  also  receives  a  per  diem. 
Marvin  v.  U.  8.,  (1890)   44  Fed.  405. 

The  offices  of  clerk  and  United  States 
Commissioner  are  compatible  offices,  the 
respective  services  are  entirely  distinct 
and  for  the  performance  of  each  the  stat- 
ute prescribes  a  fee.  Therefore  it  is  held 
that,  in  the  absence  of  any  legislation  pro- 
hibiting the  appointment  of  clerks  as  com- 
missioners, a  person  may  receive  a  fee  per 
diem  for  acting  as  clerk  and  also  a  fee 
per  diem  for  "  hearing  and  deciding  "  as 
a  commissioner  on  the  same  day,  the  du- 
ties of  each  office  having  been  fully  per- 
formed by  him.  Erwin  v,  U.  8.,  (S.  D. 
G.  1889)  37  Fed.  470.  See  The  Wavelet, 
(O.  C.  N.  J.,  1885)   25  Fed.  733. 

Effect  of  continuance. — A  per  diem  fee 
is  chargeable  for  a  day  when  by  request 


of  the  defendant  a  continuance  is  granted 
without  other  proceedings.  U.  S.  r. 
Ewing,  (1891)  140  U.  S.  142,  11  S.  Ct 
743,  35  U.  8.  (L.  ed.)  388,  ooerr«2tnf 
McKinistr^r  v-  U-  S.,  (1888)   34  Fed.  211. 

A  commissioner  is  entitled  to  per  diem 
fees  on  a  continued  hearing  of  a  criminal 
charge  pending  before  him,  where  the  con- 
tinuance is  necessary  to  obtain  the  attend- 
ance of  witnesses.  McGourin  r.  U.  S., 
(1900)  102  Fed.  553. 

Presumption  as  to  overcharge. — When  a 
commissioner  has  charged  daily  pay  for 
an  unusual  number  of  days  in  hearing 
criminal  cases,  and  after  a  request  by  the 
first  comptroller  for  an  explanation  fails 
to  explain  the  charge  either  to  him  or  to 
the  court,  it  may  be  presumed  to  be  an 
overcharge.  Davies  v,  U.  S.,  (1888)  23 
Ct.  CI.  468. 

V.  DKPosrnoNs,  Takino  TESTiifoifT,  Etc. 

In  generaL — ^Where  testimony  is  taken 
before  a  commissioner  it  is  not  '^attend- 
ing to  a  reference  in  a  litigated  matter  in 
pursuance  of  an  order  of  the  court,"  and 
he  is  entitled  to  folio  fees  and  no  other 
for  such  service.  He  is  not  entitled  to 
$3  per  day  for  attendance,  nor  to  30  cents 
per  folio,  although  the  latter  charge  in- 
cludes the  expenses  of  a  stenographer. 
U.  8.  r.  Barber,  (1891)  140  U.  8.  164,  11 
8.  Ct.  749,  35  U.  8.  (L.  ed.)  396;  Tesls 
Electric  Co.  v.  Scott,  (1900)  101  Fed.  524. 

A  commissioner  is  allowed  folio  fees  for 
taking  and  certifying  depositions,  but  in 
actions  brought  under  R.  8.  sec.  4547  (in 
title  Seamen)  by  seamen  for  the  recovery 
of  wages  due  them,  the  taking  or  filing 
of  depositions  is  not  required.  Kelly  f. 
The  Topsy,  (1»91)   46  Fed.  486. 

A  commissioner  is  entitled  to  fees  for 
writing  out  the  testimony  of  witnesses 
in  examinations  had  before  him  as  an  ex- 
amining magistrate.  U.  8.  v.  Dundy,  (C. 
C.  A.  8th  Cir.  1896)  76  Fed.  355,  40  U.  S. 
App.  379,  22  C.  C.  A.  219. 

Word  certificate  construed. —  The  certifi- 
cate referred  to  in  R.  8.  sec.  828,  Bupra^ 
p.  657,  in  the  words  "  taking  and  certifying 
depositions  to  file  "  is  that  required  to  be 
appended  to  depositions  taken  de  bene 
esse  in  civil  cases  in  the  District,  or  the 
former  Circuit  Court,  which  includes  the 
circumstances  with  reference  to  the  wit- 
ness authorizing  his  deposition  to  be 
taken;  the  official  character  of  the  person 
taking  it;  the  proof  of  reasonable  notice 
to  the  opposite  party;  the  fact  that  the 
witness  was  cautioned  and  sworn  to  tes- 
tify to  the  whole  truth,  and  other  similar 
requirements.  The  jurat  to  depositions 
taken  by  a  commissioner  is  not  a  certifi- 
ca>te  to  a  deposition  in  the  ordinary  sense 
but  a  certificate  of  the  fact  that  the  wit- 
ness appeared  before  the  commissioner, 
and  was  sworn  to  the  truth  of  what  he 
had  stated,  for  which  it  was  the  design  of 
the    statute  to  allow  a  separate  fee.  U.  S. 
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r.  Julian,  (1896)  162  U.  S.  324,  16  S.  Ct 
801,  40  U.  S.  (L.  ed.)  084. 

Effect  of  absence  of  parties. — When  a 
eommissioner  is  appointed  to  take  testi- 
mony, and  he  attends,  he  is  entitled  to 
his  fee  whether  the  parties  come  or  not. 
If  one  side  comes  and  the  failure  to  go 
on  arises  from  the  absence  of  the  other, 
the  charge  should  he  made  against  and 
paid  by  the  defaulting  party.  If  neither 
attend,  then  it  should  be  charged  against 
the  losing  party,  when  the  court  orders 
the  costs  to  be  paid  to  the  successful 
party.  The  Wavelet,  (D.  C.  N.  J.  1885) 
25  Fed.  738. 

Testimony  not  taken  in  presence  of  com- 
missioner.— ^Where  it  appeared  that  the 
witnesses  were  sworn  before  the  commis- 
sioner and  then  by  the  consent  of  the 
proctors  for  the  two  parties,  the  testi- 
mony was  actually  written  down  not  by 
or  in  the  presence  of  the  commissioner 
and  the  witnesses  were  subsequently 
brought  before  him  and  sworn  to  the  de- 
positions as  made  and  he  thereupon  made 
his  customary  certificate  it  was  de- 
clared that  the  commissioner  was  entitled 
to  his  regular  fees  for  taking  and  certify- 
ing the  deposition,  in  the  absence  of  an 
express  agreement  between  him  and  the 
parties  waiving  the  same  in  whole  or  in 
part.  The  F.  Merwin,  (1879)  10  Ben. 
403,  9  Fed.  Cas.  No.  4,893. 

Testimony  written  down  by  another 
than  commissioner. —  The  fact  that  some 
of  the  depositions  were  written  by  another 
person  than  the  commissioner  where  don« 
for  the  convenience  and  with  the  assent 
of  the  parties,  does  not  affect  his  right  to 
his  lawful  fees,  no  ch&rge  being  made  by 
any  other  individual  for  the  service.  The 
Wavelet,  (D.  C.  N.  J.  1885)  25  Fed.  733. 
Witnesses  subpoenaed  on  application  of 
Pension  Bureau. —  In  the  case  of  a  com- 
missioner who  has  taken  testimony  of 
witnesses  subpoenaed  imder  R.  8.  sec.  184 
(in  Claims,  vol.  2,  p.  175),  on  applica- 
tion of  the  Pension  Bureau  to  testify 
before  him,  the  fees  of  the  commissioner 
are  payable  as  in  ordinary  course,  on 
settlement  of  his  accounts  at  the  Treas- 
ury.    (1881)   17  Op.  Atty.-Gen.  247. 

Reasonableness  of  charf  e  as  controlling. 
—  In  the  absence  of  evidence  showing  the 
existence  at  the  place  of  executing  a  com- 
mission to  take  testimony  of  a  customary 
rate  of  charges  for  services  rendered  by 
the  commissioner  in  executing  the  com- 
mission, or  for  like  services,  proof  of  the 
fact  that  the  sum  actually  paid  the  com- 
missioner is  a  reasonable  sum  to  pay  for 
like  work  at  the  place  of  payment  will 
warrant  the  allowance  of  the  item  as  a 
disbursement  properly  made  to  secure  the 
execution  of  the  commission.  Kitchin  v. 
The  John  N.  Parker,  (E.  D.  N.  Y.  1885) 
27  Fed.  480. 

VI.  Complaints  aitd  Apfidavits 

In  generaL — ^A  commissioner  is  entitled 
to  fees  for  drawing  complaints.    U.  S.  r. 


Ewing,  (1891)  140  U.  8.  142,  11  S.  Ct. 
743,  36  U.  S.  (L.  ed.)  388;  U.  S.  v. 
McDermott,  (1891)  140  U.  S.  151,  11  S. 
Ct.  746,  35  U.  S.  (L.  ed.)  391;  U.  S.  v. 
Barber,  (1891)  140  U.  S.  164,  11  S.  Ct. 
749,  35  U.  S.  (L.  ed.)  396;  Jones  v. 
U.  S.,  (1889)  39  Fed.  410;  Crawford  v. 
U.  S.,  (1889)  40  Fed.  446;  Goodrich 
V,  U.  S.,  (1890)  42  Fed.  393;  Clough  r. 
U.  S.,  (1891)  47  Fed.  791,  (1893)  55  Fed. 
921;  Rand  P.  U.  S.,  (1891)  48  Fed.  357, 
(1888)  36  Fed.  671,  (1889)  38  Fed.  665, 
(C.  C.  A.  Ist  Cir.  1892)  53  Fed.  348,  5 
U.  S.  App.  230,  3  C.  C.  A.  556. 

In  criminal  cases  heard  before  a  com- 
missioner for  violation  of  the  election 
laws  by  the  various  defendants  therein,  he 
is  entitled  to  fees  for  drawing  the  com- 
plaints or  affidavits  on  which  the  warrants 
were  issued.  McDermott  r.  U.  S,,  (1889) 
40  Fed.  217. 

A  commissioner  is  entitled  to  fees  for 
drawing  a  sworn  affidavit  on  which  the 
warrant  issues  where  the  state  practice 
requires  such  affidavit  on  the  issuance  of 
a  warrant.  In  re  Gourdin,  (1891)  45 
Fed.  842;  Raveaies  r.  U.  S.,  (1889)  24 
Ct.  CI.  224. 

Question  of  unnecessary  ▼erbiage. — 
While  a  complaint  will  not  ordinarly  ex- 
ceed three  folios  In  length  there  are  cases 
as,  for  instance,  in  prosecutions  for  per- 
jury or  conspiracy,  where  it  may  be  much 
longer  than  that.  No  iron  rule  can  be 
laid  down  upon  the  subject  but  some- 
thing must  be  left  to  the  discretion  of  the 
district  attorney  and  the  commissioner, 
and  if  the  complaints  are  not  unneces- 
sarily prolix  their  action  should  be  sus- 
tained. This  is  a  question  of  fact  and 
where  it  appears  that  no  unnecessary  ver- 
biage was  employed  and  no  surplusage  to 
increase  fees  charges  in  excess  of  three 
folios  may  properly  be  allowed.  U.  S.  v. 
Barber,  (1890)  140  U.  S.  177,  11  8.  Ct 
751,  35  U.  8.  (L.  ed.)  398. 

Affidavits  to  prove  financial  lespon* 
sibility. — A  oommissioner  is  not  entitled 
to  fees  for  drawing  affkiavits  to  be  signed 
by  the  defendant  and  his  sureties  in  or- 
der to  prove  their  financial  responsibility 
as  this  is  a  part  of  a  defendant's  case  and 
the  evidence  of  his  surety's  liability  should 
be  furnished  by  him.  Stafford  v,  U.  S., 
(1890)   25  Ct.  CI.  280. 

Complaints  to  be  sworn  to  and  signed  by 
prosecutor. — Fees  for  drawing  complaints, 
to  be  sworn  to  and  signed  by  the  prosecu- 
tor, were  held  to  be  properly  disallowed, 
such  service  not  being  required  by  the 
laws  of  the  United  States  nor  by  the  laws 
of  the  state  in  which  the  prosecution  was 
being  conducted.  Under  these  circum- 
stances it  was  said  that  the  comraitisioner 
acting  in  a  judicial  capacity  need  not  be 
consulted  until  the  complaint  was  laid  be- 
fore him  and  that  then  he  must  determine 
whether  it  was  of  such  a  character  as  to 
authorize  the  issuing  of  a  warrant  of 
arrest.  Stafford  v.  U.  8.,  (1890)  25  Ct. 
CI.  280. 
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VII.   OOPIEB 

Affidavits. — A  commissioner  is  entitled 
to  ten  cents  per  folio  for  making  copies 
of  affidavits  taken  before  him  in  crim- 
inal cases,  which  copies  were  attached  to 
the  warrants  issued  thereon  in  order  to 
give  jurisdiction  to  hear  the  cause  to  the 
nearest  commissioner  to  the  place  of  ar- 
rest. McGourin  t?.  U.  8.,  (1900)  102  Fed. 
653. 

Depositions. — ^A  commissioner  may 
charge  10  cents  per  folio  for  each  copy 
of  a  deposition  furnished  to  a  party  on 
request,  but  such  charge  may  not  be  taxed 
as  part  of  the  costs.  Tesla  Electric  Co. 
V.  Scott,   (1900)    101  Fed.  624. 

Process. — ^A  fee  for  copies  of  process 
under  Revised  Statutes,  sec.  1014  (in 
Chimin AL  Law^  vol.  2,  p.  654),  is  al- 
lowable where  it  appears  that  no  charge 
was  made  for  returning  the  original  to 
the  clerk.  Ravesies  t?.  U.  S.,  (1888)  23 
Ct.  CI.  299. 

VIII.  Wabrants 

In  general. —  The  commissioner  is  en- 
titled to  the  fee  for  issuing  a  warrant. 
U.  S.  V.  Barber,  (1891)  140  U.  S.  164,  11 
S.  Ct.  749,  35  U.  S.  (L.  eo.)  396;  Mc- 
Kinistry  t;.  U.  S.,  (1888)  34  Fed.  211; 
Strong  V,  U.  S.,  (1888)   34  Fed.  17. 

When  an  examination  before  a  commis- 
sioner is  adjourned  from  day  to  day,  the 
marshal  is  authorized  by  the  original 
warrant  of  arrest  to  retain  the  defendant 
in  custody.  For  that  purpose  no  addi- 
tional warrant  is  required,  and  none  can 
be  charged  for.  Davies  v,  U.  S.  (1888) 
23  Ct.  CI.  468. 

He  is  entitled  to  fees  for  issuing  more 
than  one  warrant  for  several  defendants 
in  the  same  case,  if  such  warrants  were 
necessary.  Goodrich  r.  U.  S.,  (1890)  42 
Fed.  393. 

Charges  for  more  than  one  warrant 
against  the  same  party  for  a  violation 
of  the  same  section  of  the  Revised  Stat- 
utes may  properly  be  allowed,  it  being 
said  that  circumstances  may  arise  render- 
ing it  expedient  that  more  than  one  pro- 
ceeding be  instituted  against  a  defendant. 
U.  S.  V.  Barber,  (1891)  140  U.  S.  177,  11 
S.  Ct.  751,  35  U.  S.   (L.  ed.)   398. 

Duplicate  warrants. —  He  is  entitled  to 
fees  for  duplicate  warrants  when  the  dis- 
trict attorney  ordered  two  duplicate  war- 
rants on  the  ground  that  the  interest  of 
the  government  demanded  that  they 
should  be  issued.  Hoyne  v,  U.  S.,  (1889) 
38  Fed.  542. 

Where  original  warrants  are  i8.sued  for 
persons  charged  with  committing  the  same 
ottense,  who  apparently  might  have  been 
joined  in  one  warrant,  it  will  be  held,  in 
the  absence  of  explanation  that  the  item 
for  duplicate  warrants  is  an  overcharge. 
Churchill  v.  U.  S.,  (1889)  25  Ct.  CI.  1. 

Effect  of  approval  of  accounts  by  court. 
— Where  it  is  within  the  power  of  a  com- 


missioner to  issue  warrants  the  approval 
by  the  court  of  his  accounts  is  oondttsive 
that  his  discretion  was  properly  exer- 
cised. U.  S.  V.  Barber,  (1890)  140  U.  S. 
177.    11   S.   Ct.   761,  36   U.   S.    (L.  ed.) 

398. 

IX.  Commitments 

Construction. —  In  the  construction  of 
statutes  the  word  "commit,"  in  the  ab- 
sence of  qualifying  words,  has  a  techni- 
cal signification.  Warrants  which  do  not 
direct  the  officers  to  commit  the  parties 
to  prison,  but  only  "  to  receive  them  into 
their  custody  and  safely  keep  them  for 
further  examination,"  are  not  commit- 
ments.   Gilbert  v.  U.  S.,  (1888)  23  Ct.  01. 

218.  .         . 

in  general. — A  commissioner  is  entitled 
to  fees  for  the  issuance  of  mittimus  writs. 
U.  S.  V,  Ewing,  (1891)  140  U.  S.  142,  11 
S.  Ct.  743,  36  U.  S.  (L.  ed.)  388;  Clough 
V.  U.  S.,  (1893)  66  Fed.  921. 

Where  under  a  state  statute  it  is  the 
duty  of  a  committing  magistrate  to  issue 
a  warrant  for  the  commitment  of  a  per- 
son, charged  to  jail,  pending  an  adjourn- 
ment of  the  hearing  if  bau  is  not  fur- 
nished, under  R.  S.  sec.  1014  (in  Crim- 
inal .Law,  vol.  2,  p.  654),  giving  hke 
power  to  commissioners  in  such  states,  a 
commissioner  has  the  power  to  issue  such 
warrant  and  is  entitled  to  a  fee  of  one 
dollar  for  so  doing.  Hoyne  i?.  U.  S., 
(1889)  38  Fed.  542. 

A  commissioner  is  entitled  to  fees  for  a 
mittimus  upon  the  first  continuance.  R.  S. 
sec.  .1030  (in  Criminal  Law,  vol.  2, 
p.  673),  provides  that  no  writ  is  neces- 
sary for  remanding  the  prisoner  from  the 
court  into  custody.  This  is  applicable 
only  where  the  accused  is  already  in  cus- 
tody by  virtue  of  a  warrant  from  the 
court.  The  first  warrant  of  a  commis- 
sioner is  simply  to  arrest  and  bring  before 
him.  A  commitment  to  jail  becomes  nec- 
essary if  the  prisoner  is  to  be  held.  Mar- 
vin 17.  U.  S.,  "(1890)  44  Fed.  405. 

The  warrant  of  arrest  is  sufficient  to 
hold  a  prisoner  until  examination,  and  a 
commissioner  is  not  entitled  to  fees  for 
issuing  new  warrants  during  short  sus- 
pensions or  adjournments  of  the  examina- 
tion. Gilbert  v..U.  S.,  (1888)  23  Ct.  CI. 
223;  iDavies  t?.  U.  S.,  (1888)  23  Ct.  CI. 
474. 

Temporary  writs. —  Fees  for  issuing 
"temporary  mittimus  writs"  are  proper 
charges  against  the  government.  U.  S. 
V.  Ewing,  (1891)  140  U.  S.  142,  11  S.  a 
743,  35  U.  S.  (L.  ed.)  388;  Clough  r. 
U.  S.,  (1891)   47  Fed.  791. 

A  commissioner  is  entitled  to  fees  for 
temporary  warrants  of  commitment  where 
the  accused  is  in  the  custody  of  the  com- 
missioner and  the  examination  is  not  con- 
pi  eted  in  one  da  v.  Hey  ward  v.  U.  S., 
(1889)  37  Fed.  764;  Rand  r.  U.  S.,  (1891) 
48  Fed.  357,  affirmed   (C.  C.  A.  1st  Cir. 
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1892)  53  Fed.  348,  5  U.  S.  App.  230,  3  C. 
C.  A.  656. 

A  commissioner  is  entitled  to  fees  for 
temporary  warrants  for  commitment 
where  a  jailer  refuses  to  receive  a  prisoner 
without  one.  Stafford  u.  U.  S.,  (1890) 
25  Ct.  €1.  280. 

Separate  commitments. — Whether  two 
or  more  persons  arrested  on  the  same  war- 
rant should  be  committed  upon  the  same 
or  upon  separate  commitments  is  within 
the  discretion  of  the  commissioner,  and 
where  he  decides  that  separate  commit- 
ments are  necessary  he  is  entitled  to  fees 
for  each.  But  it  is  not  necessary  to  issue 
a  commitment  other  than  the  original 
temporary  commitment  to  hold  a  prisoner 
pending  final  examination,  and  the  com- 
missioner is  not  entitled  to  fees  for  issu- 
ing such  extra  commitments.  McGourin 
V.  U.  S.,  (1900)  102  Fed.  553. 

X.  Retubits 

A  commissioner  is  entitled  to  fees  for 
entering  returns  on  warrants  and  sub- 
poenas. Rand  v.  U.  S.,  ( 1891 )  48  Fed.  357, 
affirmed  (C.  C.  A.  1st  Cir.  1892)  53  Fed. 
348,  5  U.  S.  App.  230,  3  C.  C.  A.  Fed. 
556;  Crawford  v.  U.  S.,  (1889)  40  Fed, 
446;  Glough  t?.  U.  S.,  (1893)  55  Fed.  921; 
Hallett  v.  U.  S.,  (1894)  63  Fed.  817; 
U.  S.  t?.  Barber,  (1891)  140  U.  S.  164, 
11  S.  Ct.  749,  35  U.  S.  (L.  ed.)  396; 
U.  S.  I?.  Ewing,  (1891)  140  U.  S.  142, 
11  S.  Ct.  743,  35  U.  S.  (L.  ed.)  388, 
overruling  McKinistry  v.  U.  S.,  (1888)  34 
Fed.  211;  Strong  f.  U.  S.,  (1888)  34  Fed. 
17;  Rand  v.  U.  S.,  (1889)  38  Fed.  665; 
Jonea  t?.  U.  S.,  (1889)  39  Fed.  410; 
Goodrich  9.  .U.  S.,  (1890)  42  Fed.  393; 
McDermott  v,  U.  S.,  (1889)  40  Fed.  217; 
In  re  Gourdin,  (1891)  45  Fed.  842. 

He  is  entitled  to  fees  for  entering  the 
returns  of  process  and  filing  the  same. 
U.  S.  r.  Ewmg,  (1891)  140  U.  S.  142,  11 
a  Ct  743,  35  U.  S.  (L.  ed.)  388;  Clough 
V.  U.  S.,    (1893)    55  Fed.  921. 

He  is  entitled  to  fees  for  entering  and 
filing  the  return  of  process,  upon  which 
no  service  had  been  effected,  in  criminal 
cases  in  which  warrants  had  been  issued 
but  which  were  returned  into  the  Com- 
missioners' Court  with  such  fact  indorsed 
thereon.  The  return  of  the  writ  does  not 
depend  upon  its  execution.  McGourin  r. 
U.  8.,  (1900)  102  Fed.  553. 

Where  a  warrant  and  subpoena  are  is- 
sued together,  but  the  warrant  is  not  ex- 
ecuted, and  nothing  was  done  with  the 
subpoena,  the  commissioner  is  not  entitled 
to  fees  for  entering  the  return  of  the 
subpoena.  Davies  v.  U.  S.,  (1888)  23  Ct 
CI.  474, 

XI.   SUBPCENAS 

In  general. — A  commissioner  is  entitled 
to  fees  for  issuing  subpoenas  and  for  filing 
the  same  when  duly  returned.     U.  S.  v, 
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Barber,  (1891)  140  U.  S.  164,  11  S.  Ct. 
749,  35  U.  S.  (L.  ed.)  396;  McKinistry 
r.  U.  S.,  (1888)  34  Fed.  211;  Strong  V. 
U.  S.,   (1888)   34  Fed.  17. 

He  is  also  entitled  to  fees  for  the  issu* 
ance  of  a  capias  subpoena.  Davies  v.  U.  S., 
(1888)  23  Ct.  CI.  474. 

When  a  warrant  and  subpoena  are  is- 
sued and  the  warrant  is  returned  not 
executed  (nothing  being  done  with  the 
subpoena),  no  entry  about  the  subpoena 
is  required,  and  no  fee  can  be  charged 
therefor.  Davies  i?.  U.  S.,  (1888)  23  Ct 
CI.  468. 

A  commissioner  is  entitled  to  ten  cents 
per  folio  for  making  copies  of  subpoenas 
issued  for  the  attendance  of  witnesses  be- 
fore him  in  criminal  cases  pending  and 
to  be  heard.  McGourin  t?.  U.  S.,  (1900) 
102  Fed.  553. 

Several  subpoenas. —  A  charge  for  sev- 
eral subpoenas  was  disallowed  by  the 
comptroller  on  the  ground  that  the  names 
of  all  the  witnesses  should  have  been  in- 
cluded in  one  subpoena,  but  that  is  some- 
times impracticable.  It  not  infrequently 
occurs,  as  it  did  in  this  case,  that  wit- 
nesses reside  in  opposite  directions,  and 
have  to  be  subpoenaed  by  different  officers. 
Jones  V.  U.  S.,  (1889)  39  Fed.  410;  Good- 
rich V.  U.  S.,  (1890)  42  Fed.  383. 

Effect  of  adjournments. — When  a  case 
pending  before  a  commissioner  is  ad- 
journed from  day  to  day,  a  witness  is 
bound  by  the  original  subpoena  to  remain 
in  attendance,  and  the  commissioner  can- 
not charge  for  additional  subpoenas, 
Davies  t?.  U.  S.,  (1888)  23  Ct  CI.  468. 


Xn.  Summons 

Where  four  seamen  are  joined  together 
under  one  cause  of  complaint  under  R.  S. 
sees.  4546,  4547  (in  title  Seaicbn),  which 
provide  for  the  joining  under  one  com- 
plaint of  all  seamen  having  like  cause  of 
complaint  against  the  same  vessel,  only 
one  summons  by  the  commissioner  is 
necessary  and  only  one  may  be  charged 
for.  Kelly  i?.  The  Topsy,  (1891)  45  Fed. 
486. 


XIII.  Bonds 

Drafting  bonds. —  Cotnmissioiters  are  en- 
titled to  fees  for  drafting  bail-bonds  of 
the  defendants  and  the  afBdavits  of  sure- 
ties to  such  bonds  touching  their  solvency 
and  sufficiency  as  bondsmen  where  de- 
fendants were  held  to  bail.  U.  S.  v. 
Barber,  (1891)  140  U.  S.  164,  11  S.  Ct 
749,  35  U.  S,  (L.  ed.)  396;  Clough  r. 
U.  S.,  (1891)  47  Fed.  791,  (1893)  55 
Fed.  921. 

Filing  bonds. —  The  final  bail  bonds  are 
to  be  sent  to  and  filed  in  the  court,  and 
the  commissioner  is  not  allowed  a  fee 
for  filing  them  in  his  office.  Stafford  t?. 
U.  S.,  (1890)   25  Ct  CI.  280. 
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XIV.  Recognizances 
In  generaL — The  fees  for  drawing 
recognizances  in  criminal  cases  are  legiti- 
mate charges.  Rand  v.  U.  S.,  (1889)  38 
Fed.  666,  (1888)  36  Fed.  671;  Jones  v. 
U.  S.,  (1889)  39  Fed.  410;  Crawford  i*. 
U.  S.,  (1889)  40  Fed.  446;  Goodrich  r. 
U.  S.,  (1890)  42  Fed.  393. 

It  is  within  the  discretion  of  a  com- 
missioner to  take  recognizances  of  de- 
fendants or  witnesses  where  the  same 
defendants  or  witnesses  were  recognized  in 
previous  cases  for  the  same  .grand  jury. 
Hallett  t:.  U.  &,  (1894)  63  Fed.  817. 

In  Hallett  r.  U.  S..  (1894)  63  Fed.  817, 
it  was  held  that  a  commissioner  may  not 
charge  for  taking  recognizances  of  wit- 
nesses to  appear  before  him  at  an  ad- 
journed hearing. 

The  cominissioner  wa4S  entitled  to  but 
one  fee  for  taking  the  acknowledgments 
or  recognizances  in  a  criminal  cause  by 
an  accused  and  his  sureties,  unless  it  be 
made  to  appear  that  it  was  necessary  to 
take  them  separately.  U.  S.  r.  Ewing, 
(1891)  140  U.  S.  142,  11  S.  Ct.  743,  35 
U.  S.  (L,  ed.)  388,  folloiced  Rand  v. 
U.  S.,  ( 1891 )  48  Fed.  357,  and  Hallett  t?. 
U.  S.,  (1894)  63  Fed.  817;  U.  S.  r.  Bar- 
ber, (1891)  140  U.  S.  164,  11  S.  Ct.  749, 
35  U.  S.  (L.  ed.)  396,  overruling  In  re 
Gourdin,  (1891)  45  Fed.  842,  and  Rand 
V.  U.  S.,  (1888)  36  Fed.  671;  U.  S.  v. 
Hall,  (1893)  147  U.  S.  691,  13  S.  Ct.  478, 
37  U.  S.   (L.  ed.)   333. 

But  one  fee  could  be  charged  by  a  com- 
missioner /or  the  acknowledgment  on  each 
recognizance  although  signed  by  several. 
Heyward  t\  U.  S.,  (1889)   37  Fed.  764. 

A  commissioner  was  .not  allowed  to 
charge  for  more  than  one  final  recogni- 
zance in  each  case  unless  it  was  macle  to 
appear  that  the  witnesses  could  not  have 
<>een  conveniently  recognized  together. 
U.  S.  r.  King,  (1893)  147  U.  S.  676,  13 
S.  Ct.  439,  37  U.  S.  (L.  ed.  328,  followed 
Hallett  f.  U.  S.,  (1894)  63  Fed.  817. 
'  From  day  to  day. —  Recognizances  of 
Wttliesses  from  day  to  day  when  hearing 
wa^  adjourned,  and  final,  for  their  at- 
tendance at  court  are  proper  charges,  but 
there  should  be  one  recognizance  for  all 
the  witnesses  in  each  instance.  Rand  v. 
U.  S..  (1888)  36  Fed.  671;  Rand  r.  U.  S., 
(1891)  48  Fed.  357,  affirmed  (C.  C.  A. 
1st  Cir.  1892)  53  Fed.  348,  5  U.  S.  App. 
230,  3  C.  C.  A»  556.  Contra,  Davies  r. 
U.  S.,  (1888)  23  Gt.  CI.  474. 

A  commissioner  in  Maine  is  entitled  to 
fees  for  recognizances  of  parties  from  day 
to  day  and  final,  as  proceedings  for  ex- 
amination of  persons  enlarged  with  of- 
fenses against  the  United  Statee  are  to 
be  conducted  "  agreeably  to  the  usual 
mode  of  process  against  offenders  in  such 
state."  R.  S.  sec.  1014  (in  Criminal 
Law,  vol.  2,  p.  654).  And  the  statute 
of  the  state  of  Maine  expressly  provides 
for  recognizance  of  the  party  upon  any 
adjournment    of   its   examination.     Rand 


r.  U.  S..  (1891)  48  Fed.  357,  affirmed  (C. 
C.  A.  1st  Cir.  1892)  53  Fed.  348,  5  U.  S. 
App.  230,  3  C.  C.  A.  556. 

In  a  state  where  the  justice  of  peace  has 
power  to  take  a  recognizance  to  appear 
from  day  to  day  pending  the  examination 
of  the  accused,  then  the  United'  States 
commissioner  has  such  power.  U.  S.  r. 
Case,  (1871)  8  Blatchf.  250,  25  Fed. 
Cas.  No.  14,742;  Marvin  r.  U.  S.,  (1890) 
44  Fed.  405. 

The  length  of  the  recognixanoe  must  be 
left  to  the  discretion  and  integrity  of  the 
commissioner.  Rand  r.  U.  S.,  (D.  C.  Me. 
1891 )  48  Fed.  357. 

Two  folios  are  sufficient  for  a  recogni- 
zance except  in  a  limited  class  of  cases 
**  where  the  accounting  officers  have  gen- 
erally allowed  three  folios  because  of  cer- 
tain peculiarities  in  state  practice."  Zs- 
briflkie  v,  U.  S.,  (1894)  29  Ct.  CI.  188. 

XV.  Trawscbipts 

In  general. —  Since  the  order  of  the 
court  requires  commissioners  to  forward 
to  the  clerk  of  th^  court  a  transcript  of 
the  proceedings  in  each  case  examined  by 
them,  they  are  entitled  to  be  paid  for  a 
copy  of  the  proceedings  as  entered  on 
their  docket.  U.  S.  v.  Barber,  (1891)  140 
U.  S.  164,  11  S.  Ct.  749,  35  U.  S.  (L,  ed.) 
396;  McKinistry  v.  U.  S.,  (1888)  34  Fed. 
211;  Strong  r.  U.  8.,  (1888)  34  Fed.  17; 
Rand  v.  U.  S.,  (1891)  48  Fed.  357,  af- 
firmed (C.  O.  A.  1st  Cir.  1892)  53  Fed. 
348,  6  U.  S.  App.  230,  3  C.  C.  A.  556. 

A  commissioner  is  entitled  to  char^  for 
transcript  of  his  docket  for  the  Circuit 
Court  made  under  peremptory  order  of 
the  court.  Heyward  r.  U.  S.,  (1889)  37 
Fed.  764. 

A  commissioner  is  entitled  to  fees  for  a 
proper  transcript,  it  being  his  duty  to  re- 
turn this  transcript  to  the  clerk  although 
such  transcript  may  exceed  an  arbitrary 
length  (4  folios)  fixed  by  the  accounting 
pfficers.  Barber  i?.  U.  S.,  (1887)  35  Fed. 
SSS;  Hoyne  c.  U.  S.,  (1889)  38  Fed.  542. 

Where  proceedings  are  had  before  the 
commissioner,  under  R.  S.  sec.  1014  (in 
Criminal  Law,  vol.  2,  p.  654),  agreeably 
to  the  usual  mode  of  proceeding  against 
offenders  in  the  state  and  the  offender  is 
imprisoned  or  bailed  before  trial,  the 
commissioner  is  entitled  to  fees  for  » 
transcript  of  the  proceedings  returned 
into  the  clerk's  office  of  the  court  hamg 
cognizance  of  the  offense.  U.  S.  r.  Dundy, 
(C.  C.  A.  8th  Cir.  1896)   76  Fed.  355. 

Where  a  commissioner  is  required  hy 
rule  of  court  to  send  up  original  process, 
and  he  also  sends  up  copies,  he  is  entitled 
to  the  fees  prescribed  under  R.  S.  sec 
1014.  Churchill  r.  U.  S.,  (1889)  25  a 
CI.  1. 

.  A  commissioner  is  entitled  to  his  fees 
for  sending  up  copies  of  papers  where  he 
also  sends  up  the  originals.  Stafford  (• 
U.  S.,  (18J)0)  25  Ct.  CI.  280. 
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Copies  of  process.— By  R.  S.  sec.  1014 
(in  Criuinal.  Law,  vol.  2,  p.  654) 
the  commissioner  is  compelled  to  return 
to  the  oourt  copies  of  tne  process,  to- 
gether with  the  recognizances  of  wit- 
nesses. His  compensation  for  so  doing 
depends  on  the  length  of  the  'copy,-^a 
copy,  not  an  ahstract, —  and  there  .  can 
be  no  arbitrary  rule  determining  that 
length.  Rand  r.  U.  S.,  (1889)  38  Fed.  665. 

Where  by  statute  copies  of  the 
"process"  or  proceedings  shall  be  re- 
turned to  the  clerk's  office,  the  commis- 
sioner is  entitled  to  fees  for  such  serTices. 
McKinistry  c.  U.  S.,  (1888)  34  Fed.  211; 
Clough  V.  U.  S.,  (1893)  66  Fed,  921; 
Marvin  v.  U.  S.,  (1890)-  44  Fed.  405;* 
Clough  V.  U.  S.,  (1891)  47  Fed.  791. 


He  is  entitled  to. charge  for  copies  of 
process  and  return  of  proceedings  sent  to 
the   proper   court,   where   the   defendants 
were  discharged.    Hallett't?.  U,  &.,  (1894) 
63  Fed.  817. 

Certificates  of  attendance. — ^Where  it  has 
never  been  the  practice  of  a  district  for 
commissioners  to  return  in  the  court  a 
full  transcript  of  their  proceedings,  he  is 
entitled  to  compensation  and  at  the  rate 
of  fifteen  cents  per  folio  for  "  Certificates 
of  attendance,"  meaning  by  that  a  short 
•  statement  endorsed  by  him  on  the  back 
of  complaints  after  the  cases  were  dis- 
posed of,  showing-  what  action  he  had 
taken.  Crawford  v.  U.  S.,  (1889)  40  Fed. 
446. 


An  Act  To  flbc  the  compensatioii  of  criers  and  bailiffs  in  the  United  States 

courts. 

[Act  of  March  3, 1905,  ch.  1487,  33  Stat.  L,  1259.] 

[Persons  employed  in  courts --^  per  diem.]  That  on  and  after  the 
passage  of  this  Act  the  per  diemipay  of  all  persons  employed  in  any  court 
of  the  United  States  under  section  seven  -hundred  and  fifteen  of  the  Revised 
Statutes,  now  fixed  by  law  at  two 'dollars  a  day,  shall  be  three  dollars  a  day. 
[33  Stat  L.  1259.] 

R.  S.  sec.  715  is  set  forth  «upra,  p.  635.  >     »  ' 


[Supplies  for  courts  and  oflScers.]  •  •  •  '  For  supplies  for  the  United 
States  courts  and  judicial  officers,  to  be  expended  under  the  direction  of  the 
Attorney-General,  •  •  •  dollars :  Provided,  That  the  money  heretofore, 
or  that  shall  hereafter  be,  appropriated  forthifi  purpose  shall  be  expended 
in  pa3rment  for  such  supplies  only  as  have  been,  or  shall  hereafter  be,  pur- 
chased by  the  Department  of  Justice  for  distribution.    [32  Stat.  L.  476.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  28,  1902,  ch.  1301. 

A  similar  provision  was  contained  in  the  Act  of  Mafch  3,  1899,  ch.  424,  30  Stat.  L. 
1116,  except  that  after  the  word  "purchased"  appeared  the  words."  in  the  discretion 
of  the  attorney-general,  for  delivery  at  the  Department  of  Justice  and  distribution 
therefrom." 


[Fees  in  suits  agaimtt  postiuasters'  pureties  to  be  puid  from  appropria- 
tions for  court  expenses.]  •  ♦  •  That  hereafter  all  fees  for  United 
States  Attorneys,  Marshals,  Clerks  of  Courts  and  Special  Counsel  neces- 
sarily employed  in  prosecuting  civil  suits  instituted  by  the  Auditor  for  the 
Post  Office  Department  through  the  Solicitor  of  the  Treasury  against  the 
sureties  on  the  official  bonds  of  late  post-masters,  as  provided  for  by  section 
two  hundred  and  ninety-two,  Revised  Statutes  of  the  United  States,  shall 
be  paid  from  the  appropriations  for  iexpenses  of  the  United  States  Court^. 
[29  Stat.  L.  25.] 

This  is  from  the  Deficiency  Appropriation  Act  of  Peb.  26,  1896,  ch.  33,  29  Stai.  L.  17. 
B.  S.  sec.  292  is  given  in  title  Tbeasury  DEPABtMENT. 
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Sec.  771.  [Duties  of  diBtriot  attomeyB.]  It  shall  be  the  duty  of  every 
district  attorney  to  prosecute,  in  his  district,  all  delinquents  for  crimes  and 
offenses  cognizable  under  the  authority  of  the  United  States,  and  all  civil 
actions  in  which  the  United  States  are  concerned,  and,  unless  otherwise 
instructed  by  the  Secretary  of  the  Treasury,  to  appear  in  behalf  of  the 
defendants  in  all  suits  or  proceedings  pending  in  his  district  against  col- 
lectors, or  other  officers  of  the  revenue,  for  any  act  done  by  them  or  for  the 
recovery  of  any  money  exacted  by  or  paid  to  such  officers,  and  by  them  paid 
into  the  Treasury.    [B.  8.] 

Act  of  Sept.  24, 1789,  ch.  20, 1  Stat.  L.  92;  Act  of  March  Z,  1863,  cfa.  76, 12  Stat.  L.  741. 

Specific  duties  are  imposed  upon  district  attorneys  in  numerous  statutes,  which  are 
set  forth  in  other  titles  and  pointed  out  in  the  general  index  to  this  work. 

The  duty  to  prosecute  for  recovery  of  fines,  penalties  or  forfeitures  incurred  for  vio- 
lation of  the  revenue  laws  is  imposed  hy  R.  S.  sec.  838,  infra,  p.  761,  and  the  duty  to 
report  such  suits  by  R.  S.  sees.  772,  773,  infra,  p.  762;  the  duty  to  report  to  the 
Commissioner  of  Internal  Revenue  regarding  suits  or  proceedings  under  the  internal 
revenue  law  by  R.  S.  sec.  774,  infra,  j,  762;  and  the  duty  to  report  certain  proceedings 
to  the  Department  of  Justice  by  R.  S.  sec.  775,  infra,  p.  763. 

As  to  official  residence  of  district  attorneys,  assistant  district  attorneys,  and  mar- 
shals, see  sections  8  and  12  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  647. 


I.  Source  of  authority,  756. 
II.  Powers  and  duties  in  general,  756. 

1.  Limited  to  district,  756. 

2.  Charge  of  aU  legal  proceedings, 

766. 

3.  Without  judicial  power,  757. 

4.  Cannot  direct  marshal  or  com- 

missioner,   757. 
in.  Prosecution  of  delinquents,  757. 

1.  OflScial  representative  of  govern- 

ment, 757. 

2.  Entry  of  noUe  prosequi,  757. 

3.  Criminal  contempt  for  violation 

of  injunction,  758. 
IV.  Civil  suits  and  proceedings,  759. 

1.  In  general,  759. 

2.  Suits  by  United  States,  759. 

3.  Actions       concerning       United 

States,  760. 

4.  Qui  tam  actions,  760. 

I.  SouBCE  op  AirrHoBiTr 

The  district  attorney  derives  his  au- 
thority from  the  Acts  of  Congress,  and 
Dot  from  the  laws  of  any  state,  and  his 
rights  and  duties  are  to  be  collected  from 
those  acts.  Levy  Ct.  v,  Ringgold,  (1831) 
5  Pet.  451,  8  U.  S.  (L.  ed.)  188. 

There  is  no  Act  of  Congress  which  im- 
poses upon  the  attorney  for  a  federal  dis- 
trict the  special  duties  imposed  upon  the 
attorney-general  of  a  state  and  his  depu- 
ties by  the  state  statutes.  Levy  Ct.  v. 
Ringgold,  (1826)  2  Cranch  (C.  C.)  659, 
15  Fed.  Caa.  No.  8,305. 

R.  S.  sees.  772,  773,  775,  infra,  p.  762, 
prescribe  some  details  in  respect  to  the 
duties  enjoined  by  this  section,  but  do  not 
add  to  their  scope.  U.  S.  v,  Winston, 
(1898)  170  U.  S.  622,  18  S.  Ct.  701,  42 
U.  S.  (L.  ed.)  1130. 


n.  Powers  akd  Duties  in  Genebal 
1.  Limited  to  District 

The  territorial  extent  of  the  duty  of  a 
district  attorney  is  limited  to  his  district. 
U.  S.  V,  Winston,  (C.  C.  A.  1896)  73 
Fed.  149,  44  U.  S.  App.  401,  19  C.  C.  A. 
419. 

When  a  case  is  transferred  to  the  Conrt 
of  Appeals  or  to  the  Supreme  Court,  it 
passes  beyond  the  limits  within  which  the 
district  attorney  has  jurisdiction  and  ex- 
ercises his  powers,  and  if  by  direction  of 
the  attorney-general  he  appears  for  the 
government  in  the  Court  of  Appeals  it  is 
not  in  the  discharge  of  his  official  duties 
as  district  attorney,  but  as  special  coun- 
sel employed  by  the  attorney-general. 
U.  S.  t?.  Winston,  (1898)  170  U.  S.  522, 
18  S.  Ct.  701,  42  U.  S.  (L.  ed.)  1130,  of- 
firming  (C.  C.  A.  1896)  73  Fed.  149,  44 
U.  S.  App.  401,  19  C.  C.  A.  419;  U.  S.  P. 
Garter,  (1898)  170  U.  S.  627,  18  S.  Ct 
703,  42  U.  S.  (L.  ed.)  1133,  affirming 
(1896)  31  Ct  CI.  348. 

2.  Ohwrge  of  AU  Legal  Proceeding$ 
The  district  attorney  "is  the  regular 
officer  of  the  government,  having  char^ 
of  all  its  legal  proceedings  within  his 
district,  subject  only  to  the  general  direc- 
tion and  supervision  of  the  attorney-gen- 
eral. When  other  counsel  are  employed 
in  these  proceedings,  it  is  to  aid  him  in 
their  management,  not  to  assume  his  au- 
thority or  direct  his  conduct."  San  Fran- 
cisco V.  U.  S.,  (1864)  4  Sawy.  553,  21 
Fed.  Cas.  No.  12,316  (at  p.  371),  per  Mr. 
Justice  Field. 

It  is  the  official  duty  of  the  district 
attorney  to  appear  in  all  cases  in  which 
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the  United  States  shall  be  ccmcerned 
whether  the  case  stand  in  the  name  of  the 
United  States  or  some  officer  of  the  United 
States.  Duties  of  Dist.  Attys.,  (1857)  8 
Op.  Atty.-Gen.  399. 

It  is  not  the  duty  of  the  district  attor- 
ney to  advise  or  defend  boards  of  immi- 
gration. Boards  of  Immigration,  (1886) 
18  Op.  Atty.-Gen.  109. 

The  district  attorney  is  not  so  far  the 
officer  of  the  court  that  the  court  can 
compel  him  to  enter  an  appearance  for 
the  United  States  as  one  of  the  parties 
defendant  in  a  foreclosure  suit,  the  United 
States  being  judgment  creditors  of  the 
principal  defendant,  and  the  plaintiff  de- 
airing  to  foreclose  the  equity  of  redemp- 
tion against  the  United  States.  Fifth 
Kat  Bank  v.  Long,  (1877)  7  Biss.  602, 
9  Fed.  Cas.  No.  4,780. 

Control  of  prosecutions. —  "  Public  prose- 
cations,  until  they  come  before  the  court 
to  which  they  are  returnable,  are  within 
the  exclusive  direction  of  the  district 
attorney,  and  even  after  they  are  en- 
tered in  court  they  are  so  far  imder  his 
control  that  he  may  enter  a  nolle  prosequi 
at  any  time  before  the  jury  is  impaneled 
for  the  trial  of  the  case,  except  in  cases 
where  it  is  otherwise  provided  in  some  Act 
of  Congress.  Civil  suits  in  the  name  and 
for  the  benefit  of  the  United  States  are 
also  instituted  by  the  district  attorney, 
and  in  the  absence  of  any  directions  from 
the  Attorney-General  he  controls  the 
prosecution  of  the  same  in  the  District 
and  Circuit  Courts,  and  may  if  he  sees  fit 
allow  the  plaintiffs  to  become  nonsuit,  or 
consent  to  a  discontinuance.  [The]  set- 
tled rule  is  that  those  courts  will  not 
recognize  any  suit,  civil  or  criminal,  as 
regularly  before  them,  if  prosecuted  in  the 
name  and  for  the  benefit  of  the  United 
States,  unless  the  same  is  represented  by 
the  district  attorney  or  some  one  desig- 
nated by  him  to  attend  to  such  business, 
in  his  absence,  as  may  appertain  to  the 
duties  of  his  office."  Clifltord,  J.,  in  Con- 
fiscation Cases,  (1868)  7  Wall.  464,  19 
U.  S.  (L.  ed.)  196. 

3.  Without  Judicial  Povoer 

Judicial  power  is  not  vested  in  a  dis- 
trict attorney.  U.  S.  v.  Morin,  (1866)  4 
Biss.  93,  26  Fed.  Cas.  No.  16,810. 

4.  Cannot  Direct  Marshal  or  Com- 
misaioner 

"A  district  attorney  has  no  authority 
to  direct  a  marshal  not  to  execute  a  war* 
rant  issued  by  a  commissioner.  U.  S.  v. 
Scroggins,  (1879)  3  Woods  529,  27  Fed. 
Cas.  No.  16,244.  He  may  appear  before 
the  commissioner  and  attend  to  the  pres- 
entation of  the  evidence,  but  he  is  only 
counsel  for  the  government.  He  cannot 
direct  the  commissioner  in  his  judgment, 
or  as  to  what  course  he  shall  pursue,  or 
dismiss  the  proceedings.     U.  S.  t\  Schu- 


mann, (1866)  2  Abb.  623,  7  Sawy.  439, 
27  Fed.  Cas.  No.  16,235."  U.  S.  v.  Ebbs, 
(W.  D.  N.  C.  1881)   10  Fed.  369,  373. 

III.   PbOSKCUTXON  of  DELIKQTTBirrS 

1.  Official  Representative  of  Govemmewt 

United  States  must  appear  by  district 
attorney. — **  Under  our  federal  practice 
from  the  earliest  times,  and  by  force  of 
the  statute,  the  district  attorney  is  the 
only  prosecutor  known  to  our  isiw,  and 
...  no  private  presecutor  has  ever  been 
recognized."  U.  S.  v.  Stone,  (1881)  8  Fed. 
261. 

This  section  gives  district  attorneys 
a  general  power  to  prosecute  ''  all  delin- 
quents for  crimes  and  offenses,"  and  to 
graft  an  exception  or  condition  upon  that 
power  in  a  particular  case  would  require 
a  clear  and  unambiguous  expression  of  the 
legislative  will.  U.  S.  v,  Morgan,  (1911) 
222  U.  S.  274,  32  S.  Ct.  81,  66  U.  S.  (L. 
ed. )  198. 

"The  signature  of  a  district  attorney 
constitutes  no  part  of  an  indictment,  and 
is  only  necessary  as  evidence  to  the  court 
that  he  is  officially  prosecuting  the  delin- 
quents conformably  to  the  duty  imposed 
upon  him  by  statute."  U.  S.  i?.  McAvoy, 
(1860)  4  Blatchf.  418,  26  Fed.  Cas.  No. 
16,664,  per  Betts,  J. 

At  common  law  it  was  not  neccessary 
that  the  prosecutor's  name  should  be 
written  at  the  foot  of  an  indictment,  nor 
is  it  necessary  that  the  name  of  the  dis- 
trict attorney  shall  appeax  at  the  foot  of 
an  indictment  in  the  federal  court.  U.  S. 
V.  Mundell,  (1795)  1  Hughes  416,  27  Fed. 
Cas.  No.  15,834. 

Ordering  execution.-— The  power  to 
prosecute  all  delinquents  for  crimes  and 
offenses  seems  to  include  the  power  of 
ordering  execution  against  them  upon  con- 
viction. Levy  Ct.  v.  Ringgold,  (1826)  2 
Cranch  (C.  0.)  669,  15  Fed.  Cas.  No. 
8,305. 

Emplojrment  of  stenographer. — The  lan- 
guage of  thi-s  section  is  sufficient  to  au- 
thorize the  employment  by  the  district 
attorney  of  a  stenographer  to  take  down 
the  testimony  in  criminal  cases.  Such 
services  are  necessary  for  the  proper  con- 
duct of  these  cases  by  the  district  attor- 
ney, and  he  is  not  bound  to  apply  to  the 
Attorney-General  for  authority  before 
employing  such  stenographer.  Fish  V. 
U.  S.,  (1888)  36  Fed,  677. 

2.  Entry  of  Nolle  Prosequi 

"As  a  general  rule,  the  prosecuting 
officer  has  power  at  any  time  before  a 
jury  is  impanelled,  to  enter  a  nolle 
prosequi."  U.  S.  v.  Stowell,  (1854)  2 
Curt.  163,  27  Fed.  Cas.  No.  16,409  (at 
p.  1366),  per  Mr.  Justice  Curtis. 

After  indictment  found,  and  before  trial 
commenced,  the  district  attorney  has  ab- 
solute power  to  enter  a  nolle  prosequi. 
But  while  the  charge  is  under  examina- 
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tion  either  before  a  comtnisBioner  or  the 
grand,  jury,  he  attends  only  as  ootineel 
of  .the  government  to  present  the  evi- 
dence against  the  accused,  and  has  no 
control  over  the  course  to  be  pursued. 
iJ.  S.  V,  Schumann,  (1866)  2  Abb.  523, 
7  Sawy..  439,  27  Fed.  Cas.  No.  16,235. 
.  Leave  of  court.— While  the  court  might 
deiline  to  grant  a  motion  by  a  district 
attorney  for  leave  to  enter  a  nolle 
prosequi  until  the  government  should 
nave\  su^cient  time  to  protect  itself 
againjBt  collusion,  yet,  aside  from  that, 
such  motion,  when  made'  before  verdict, 
must  be  granted  as  a  matter  of  right. 
U.  S.  V,  Watson,  (1869)  7  Blatchf.  60,  28 
Fed.  Cas.  No.  16,652. 

This  section  771  makes  the  prosecution 
of  offenders  the  special  duty  of  a  district 
attorney.     "His  control   over  and  direc- 
tion of  cases  thus  committed  to  his  charge 
is  exclusive,   until   they  come  under  the 
cohtror  of  the  court.     In   that  stage  of 
the   case   it  becomes   subject  to   judicial 
power.  .  .  .  But   although   the  case  may 
have    come    under    the    control    of    the 
judicial   power,  yet,  practically,  the  dis- 
cretion  of  the  district  attorney   is  exer- 
cised in  relation  to  it  and  its  discontinu- 
ance, until  the  trial  has  commenced,  as 
freely  as  before.     This  difference  is,  how- 
ever, always  recognized,  that  after  it  has 
become   subject    to   judiciitl   control,    the 
district  attorney  then  acts  with  the  ex- 
press assent  or  tacit  acquiescence  of  the 
court.     It  would  be  difficult  to  describe 
the    relation    which    the    court    and    the 
prosecuting  officer  bear  to  each  other  with 
more    exactness    than    was   done   by   Mr. 
Taney,  now  the  chief  justice,  when  attor- 
ney-general for  the  United  States :     *  This 
power    (said   he,   referring   to   the   nolle 
prosequi)    over  criminal   prosecution   has 
been  familiarly  exercised  by  the  attorneys 
for  the  United  States,  and  also  by  the  at- 
torneys for  the  several  states  prosecuting 
in  behalf  of  the  public.     It  is  true  that 
in  all  such  cases,  they  uniformly  act,  I 
believe,  with  the  approbation  of  the  court; 
but  this  approbation  is  commonly  asked 
for  by  the  attorney  for  his  own  protec- 
tion.     It    is   not   necessary    in    order    to 
give  him  the  authority,  but  it  is  his  jus- 
tification   for   the   manner   in   which   his 
authority   is  used,   and   since  he   cannot 
consult  his  client  (the  United  States)  the 
sanction  of  the  court  is  regarded  as  suffi- 
cient evidence  that  he  exercised  his  power 
honestly    and    discreetly.      Hence    he    in- 
variably asks  for  it.    It  is  defense  to  the 
public,    if    his    conduct    in    that    respect 
should  be  impeached;   for  if  any  doubts 
rested  in   the  mind  of  the  court  of  the 
fairness    and   propriety   of   the   measure, 
they   would    not   suffer   the   entry    to    be 
made.'  ...  It  is  true  that  the  court  has 
no    power    to    command    the    prosecuting 
officer  to  proceed  in  a  criminal  case  if  he 
is  unwilling  to  do  so.     It  is  equally  true 
that  when  the  court  permits  an  entry  to 


be  made  in  its  minutes  of  the  entry  of  a 
nolle  prosequi  it  adopts  and  justifies  that 
proceeding.  If  then,  the  court  cannot  re- 
luse  its  leave  to  the  entry  of  a  nolle 
prosequi,  it  cannot  refuse  its  assent  or 
withhold  its  justiflcaticm  to  the  prosecut- 
ing officer,  however  desirous  or  even  bound 
it  may  be  to  do  so.  That  to  answer  all 
the  purposes  for  which  a  nolle  prosequi 
is  intended,  it  should  be  entered  in  the 
minutes  of  the  court;  that  it  cannot  be 
entered  in  these  minutes  without  the 
assent  of  a  judge;  would  seon  to  lead  to 
no  other  conclusion  than  that  a  motion 
to  enter  it  must  be  addressed  to  the  dis- 
cretion of  the  court.  In  this  case  I  refuse 
assent  to  an  entry  of  it.  It  is  not  made 
in  the  exercise  of  that  discretion  of  the 
attorney  of  the  United  States,  which  ia 
necessary,  if  not  indispensable  with  m^ 
as  the  evidence  ol  its  propriety.  It  ia 
not  made  for  the  purpose  either  of  aban- 
doning a  prosecution,  for  any  of  the  vari^ 
Gus  causes  which  suggest  that  course;  but 
to  prepare  the  way  for  other  proceedings, 
which,  in  their  practical  operation  over- 
rule and  set  aside  a  judgment  of  the 
court.  Such  a  proceeding,  operating  for 
such  purposes,  has  nothing  to  recommend 
it  to  me,  nor  can  it  have  a  place  in  the 
minutes  of  this  court."  U.  S.  r.  Corrie, 
(1860)  25  Fed.  Cas.  No.  14,869,  per 
Magrath,  J. 

3.  Criminal  Contempt  for  Violation  of 

Injunction 

A  proceeding  for  criminal  contempt  for 
violation  of  an  injunction  granted  in  a 
suit  between  private  litigants  may  be 
conducted  by  the  complaining  party's 
counsel  as  representatives  of  the  govern- 
ment and  not  necessarily  by  a  United 
States  district  attorney.  Phillips  Steel, 
etc.,  Co.  V.  Amalgamated  Ass'n,  etc.,  (S. 
D.  Ohio  1913)  208  Fed.  334,  where  the 
court  said:  "In  Re  Star  Spring  Bed 
Co.,  [C.  C.  A.  3d  Cir.  1913],  [122  C.  C. 
A.  d6],  203  Fed.  640,  decided  subse- 
quentlv  to  the  Grompers  Case,  the  peti- 
tion charging  contempt  was,  without  ob- 
jection, entitled  as  in  the  main  cause,  and 
the  proceeding .  was  prosecuted  by  the  re- 
ceiver through  his  attorneys  and  not  by 
the  United  States  through  its  district  n£- 
tomey.  The  situation  was  such  that  all 
possibility  of  affording  remedial  relief 
had  passed  beyond  the  court's  power.  The 
only  order  which  it  could  make,  if  it 
found  the  accused  guilty,  was,  as  in  this 
case,  of  a  pimitive  character.  A  punitive 
sentence  was  given  and  sustained.  In 
Durant  v,  Washington  County,  [(1869) 
1  Woolw.  377,]  8  Fed.  Cas.  No.  4,191, 
Mr.  Justice  Miller  said  that  a  prosecu- 
tion for  contempt  of  court  is  a  criminal 
proceeding  in  which  the  government  is 
interested  as  plaintiff,  and  that,  what- 
ever it  becomes  necessary  for  the  govern- 
ment's attorney  to  appear  to  vindicate  its 
authority  as  represented  in  the  court,  it 
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IB  hJ8  duty  to  do  so;  but  he  prefaced  the 
above  atatemeni  with  the  remark  that  he 
was  not  aware  of  any  instance  in  which 
the  attorney  for  the  government  had  ap- 
peared to  present  a  case  for  contempt 
originating  in  the  refusal  of  a  witness 
or  other  person  to  yield  obedience  to  a 
writ  issued  in  a  suit  between  private 
parties.  My  attention  has  not  been  di- 
rected to  any  contempt  proceeding  arising 
out  of  an  order  made  in  the  main  cause 
of  a  purely  civil  character,  in  which  the 
government's  counsel  has  appeared  to 
prosecute,  even  though  the  prosecution 
was  for  distinctively  criminal  contempt." 

IV.  Civil  Suits  ajxd  Pbocebdikos 

1.  In  General 

•*To  prosecute  ...  all  civil  actions."— 
These  words  should  not  be  interpreted 
in  any  technical  sense,  but  should  be  con- 
strued as  covering  any  case  in  which  the 
district  attorneys  are  employed  to  prose- 
cute the  interests  of  the  government, 
whether  such  interests  be  the  subject  of 
attack  or  defense.  U.  S.  t?.  Smith,  (1895) 
158  U.  S.  346,  15  S.  a.  846,  39  U.  S. 
(L.  ed.)  1011,  followed  in  Hilbom  v,  U.  S,, 
( 1896)  163  U.  S.  342,  16  S.  Ct  1017,  41 
U.  S.  (L.  ed.)  183. 

District  attorneys  have  no  general 
power  to  institute  suits  in  the  name  of 
the  United  States.  "Their  powers  are 
defined  in  the  several  statutes  creating 
the  office  and  defining  its  duties."  Cohen 
r.  U.  S.,  (1912)  38  App.  Cas.  (D.  C.) 
123,  civil  suit.  See  also  (1855)  8  Op. 
Atty.-Gen.  459. 

2.  Suits  by  United  States 

What  record  must  show.—"  Under  this 
statute,  it  has  always  been  held  by  the 
federal  courts  in  this  district,  that  there 
is  no  power  conferred  on  them,  by  statute 
or  usuage,  to  recognize  a  suit,  civil  or 
criminal,  as  legally  before  them,  in  the 
name  of  the  United  States,  unless  it  is 
instituted  and  prosecuted  by  a  district 
attorney  legally  appointed  and  commis- 
sioned conformably  to  the  statute.  [U.  S. 
V.  McAvoy,  ([18601  4  Blatchf.  418,)  26 
Fed.  Cas.  No.  15,654].  The  fact  that  the 
suit  is  instituted  on  behalf  of  the  United 
States  by  the  person  who  is  district  attor- 
ney, and  that  he  acts  as  such,  in  insti- 
tuting the  suit  on  behalf  of  the  United 
States,  must  appear  by  the  face  of  the 
bill  or  declaration,  or  the  pleading  will 
be  held  bad  on  demurrer,  as  not  stating 
a  case  which  entitles  the  United  States  to 
the  relief  sought.  The  only  intendment 
that  can  be  drawn  from  the  face  of  the 
bill,  in  this  case,  is,  that  it  is  filed  with- 
out the  authoritv  of  the  United  States, 
inasmuch,  as  it  aoes  not,  by  its  face,  ap- 
pear to  be  filed  on  behalf  of  the  United 
States,  by  the  officer  by  whom,  alone,  the 
United    States   can,    under    the    statute, 


prosecute  this  suit."  U.  S.  v.  Doughty, 
(1870)  7  Blatchf.  424,  25  Fed.  Cas.  No. 
14,986,  dismissing  a  bill  in  equity  which 
did  not  state,  in  the  body  of  it,  that  the 
United  States  brought  it  by  the  district 
attorney  but  merely  that  they  brought  it 
against  the  defendant,  at  the  relation  of 
the  relators;  the  court  also  saying: 
''This  court  can  recognize  the  ITnit^ 
States  as  a  plaintiff  on  the  record,  only 
when  the  record  shows  that  the  United 
States  appear  as  plaintiffs  by  the  district 
attorney  of  this  district." 

It  is  a  good  ground  of  demurrer  thai 
an  action  in  behalf  of  the  United  States 
is  prosecuted  in  the  name  of  an  attorney, 
not  the  district  attorney  to  whom  is  ex- 
clusively confided  the  conduct  of  actions 
in  which  the  government  is  interested.  It 
is  not  a  sufficient  answer  to  the  demurrer 
that  it  does  not  appear  that  the  attorney 
on  record  is  not  the  district  attorney. 
"  The  court  judicially  knows  this  officer.*' 
U.  S.  t?,  Morris,  (1822)  1  Paine  209,  26 
Fed.  Cas.  No.  15,816,  affirmed  (1825)  10 
Wheat.  246,  6  U.  S.   (L.  ed.)   314. 

Suit  to  recover  pension. —  It  is  part  of 
the  duty  of  the  district  attorney,  under 
this  section,  to  conduct  a  suit  to  recover 
a  pension  fraudulently  received.  Buhm 
t?.  U.  S.,  (1895)   66  Fed.  531. 

Revenue  suits. —  It  is  the  duty  of  a  dis- 
trict attorney  to  prosecute  suits  to  en- 
force against  certam  property  the  statu- 
tory hen  for  internal  revenue  taxes. 
Bliss  r.  U.  S.,  (1889)  37  Fed.  191. 

Land  titles. —  The  services  rendered  by 
a  district  attorney  in  suits  involving  gov- 
ernment title  to  lands  are  part  of  his 
duties,  and  he  is  not  entitled  to  extra 
compensation  therefor.  Compensation, 
etc.,  (1860)   5  Op.  Atty.-Gen.  263. 

A  motion  to  sell  cargo  of  a  prize  as  in 
a  perishing  condition  is  an  action  under 
the  sole  superintendence  and  control  of 
the  district  attorney,  over  which  no  other 
officer  possesses  any  legal  control  except  it 
be  conferred  by  statutory  authority.  -The 
Nassau,  Blatchf.  Prize  Cas.  601,  17  Fed. 
Cas.  No.  10,027. 

Condemnation  proceedings. — Within  the 
reasonable  meaning  of  this  section,  the 
proceedings  instituted  in  a  federal  court 
by  a  district  attorney  to  condemn  lands 
for  the  benefit  of  the  United  Sta/tes  con- 
stitute a  civil  action  in  which  the  United 
States  is  concerned,  and  it  is  the  duty  of 
the  district  attorney  to  represent  the 
United  States  in  such  proceedings,  and 
his  attendance  in  court  on  those  proceed- 
ings is  on  the  business  of  the  United 
States.  U.  S.  i\  Johnson,  (1899)  173  U.  S. 
363,  19  S.  Ct.  427,  43  U.  S,  (L.  ed.)  731. 

Flowage  cases. —  The  proceeding  in  the 
state  court  for  the  assessment  of  damages 
in  flowage  cases  is  a  special  proceeding  as 
distinguished  from  a  civil  cause  or  case 
at  law,  but  when  transferred  to  a  federal 
court  and  the  district  attorney  directed 
to   co-operate   in   them   such   proceedings 
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are  "  civil  causes  "  or  "  civil  actions  "  in 
which  the  United  States  is  concerned,  and 
which  it  is  a  part  of  the  district  attor- 
ney's official  duty  to  prosecute  or  defend. 
Colman  v.  U.  S.,  (CCA.  1896)  66  Fed. 
696,  24  U.  a  App.  632,  14  C  C  A.  65. 

Customs  suits. —  Suits  against  the 
United  States  under  section  15  of  the 
Customs  Administrative  Aot  of  1890,  26 
Stat.  L.  131  (see  Cubtoms  Duties),  are 
directly  in  the  line  of  the  duty  of  the  dis- 
trict attorney.  Extra  Compensation, 
(1891)  20  Op.  Aity.-Gen.  236. 

3.  Actions  Concerning  United  States 

la  generaL— "  The  government  is 
clearly  entitled  to  the  services  of  a  dis- 
trict attorney  in  any  case  occurring  in 
the  courts  of  his  district,  whether  state 
or  federal."  (1830)  2  Op.  Atty.-Gen.  319 
(Berrien,  Atty.-Gen.). 

But  it  is  not  the  official  duty  of  a  dis- 
trict attorney  to  attend  on  the  examina- 
tion, by  a  state  magistrate,  of  a  complaint 
preferred  by  an  officer  of  the  army  against 
a  citizen  for  violation  of  an  Act  of  Con- 
gress, or  to  leave  the  place  of  his  residence 
to  assist  such  officer  in  procuring  evidence 
or  otherwise  preparing  the  case.  (1853) 
6  Op.  Atty.-Gen.  218. 


Suits  in  state  courts.— r  The  dutv  of  s 
district  attorney  does  not  require  him  to 
attend  suits  in  the  state  court,  and  when 
he  does  so  it  must  be  under  the  direction 
of  the  Attorney-General  or  be  subse- 
auently  approved  by  him  to  entitle  the 
aistrict  attorney  to  compensation.  Com- 
pensation of  Dist.  Atty.,  (1878)  16  Op. 
Atty.-Gen.  99. 

It  is  not  a  part  of  the  official  duties  of 
a  district  attorney  to  resist  application 
for  the  discharge  of  enlisted  minors,  under 
writs  of  habeas  corpus  issued  out  of  state 
courts;  but  the  Secretary  of  War  has 
power  to  employ  a  district  attorn^  for 
that  purpose,  if  he  shall  deem  it  proper. 
(1861)   10  Op.  Atty.-Gen.  146. 

4.  Qui  Tarn  Aciions 
An  action  for  penalties  for  violation 
of  the  Act  of  Congress  in  presenting  false 
claims  is  a  qui  tam  action,  and  this  sec- 
tion does  not  authorize  or  require  the  dis- 
trict attorney  to  act  for  the  plaintiff.  It 
is  the  action  of  the  party  who  brings  it, 
and  the  government,  however  much  con- 
cerned in  its  result,  has  no  right  to  inter- 
fere with  its  conduct  except  as  spjeciallv 
provided  by  statute.  U.  b.  v,  Griswold, 
(1877)  5  Sawy.  25,  26  Fed.  Gas.  Na 
16,266. 


Sec.  373.  [Liability  of  diBtriot  attorney  apon  receiving  a  bond  for 
8idt.]  Whenever  the  Solicitor  of  the  Treasury  receives  information  from  a 
collector  of  duties  that  such  collector  has  delivered  any  bond  for  duties  to  a 
district  attorney  for  suit,  the  Solicitor  of  the  Treasury  shall  make  such 
entry  thereof  as  that  the  attorney  may  duly  appear  chargeable  therewith, 
until  the  amount  has  been  paid  to  the  United  States,  or  he  has  obtained 
judgment  thereon  and  delivered  execution  to  the  marshal,  or  otherwise  been 
duly  discharged  therefrom.    [R.  S.] 

Act  of  May  29,  1830,  ch.  163,  4  Stat  L.  414. 


Duty  and  liability  of  district  attorney. 
—  "The  district  attorney,  on  receiving 
the  bond,  is  undoubtedly  bound,  as  a  gen- 
eral rule,  forthwith  to  commence  a  suit; 
and  if,  by  means  of  any  unauthorized 
delay  in  the  institution  of  the  suit,  the 
debt,  or  any  part  of  it,  should  be  lost,  he 
would  be  personally  responsible.    The  de- 


gree of  diligenoe  with  whidi  he  is  to 
act  may,  however,  he  modified  by  Uie 
system  fk  procedure  in  force  in  his  dis- 
trict, and  by  other  circumatances,  which 
may  sometimes  justify  more  or  less  delay 
in  the  actual  commencement  of  the  suit." 
(1837)  3  Op.  Atty.-Qen.  247. 


Sec.  374.  [Examination  of  reports  of  district  attorneys  uid  coUectois 
upon  bonds  delivered  for  snit.]  The  Solicitor  of  the  Treasury  shall  make 
constant  and  strict  examinations  and  comparisons  of  the  reports  made  by 
collectors  of  bonds  for  duties  delivered  by  them  to  district  attorneys  for 
suit,  and  of  the  returns  made  by  district  attorneys  of  such  bonds  so  received 
by  them.    [R.  8.] 

Act  of  May  29,  1830,  ch.  163,  4  Stat.  L.  414. 

Sec.  380.  [Conduct  of  suits  involving  national  banks.]  All  suits  and 
proceedings  arising  out  of  the  provisions  of  law  governing  national  banking 
associations,  in  which  the  United  States  or  any  of  its  officers  or  agents  shall 
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be  parties,  shall  be  conducted  by  the  district  attorneys  of  the  several  dis- 
tricts under  the  direction  and  supervision  of  the  Solicitor  of  the  Treasury. 
[B.  8.] 

Act  of  Feb.  25,  1863,  ch.  58, 12  Stat.  L.  680;  Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
116. 
For  notes  on  this  section,  see  title  National  Banks. 

Sec.  838.  [Proeecution  of  frauds  on  the  revenue.]  It  shall  be  the  duty 
of  every  district  attorney  to  whom  any  collector  of  customs,  or  of  internal 
revenue,  shall  report,  according  to  law,  any  case  in  which  any  fine,  penalty, 
or  forfeiture  has  been  incurred  in  the  district  of  such  attorney  for  the  viola- 
tion of  any  law  of  the  United  States  relating  to  the  revenue,  to  cause  the 
proper  proceedings  to  be  commenced  and  prosecuted  without  delay,  for  the 
fines,  penalties,  and  forfeitures  in  such  case  provided,  unless,  upon  inquiry 
and  examination,  he  shall  decide  that  such  proceedings  cannot  probably  be 
sustained,  or  that  the  ends  of  public  justice  do  not  require  that  such  pro- 
ceedings should  be  instituted;  in  which  case  he  shall  report  the  facts  in 
customs  cases  to  the  Secretary  of  the  Treasury,  and  in  internal-revenue 
cases  to  the  Commissioner  of  Internal  Revenue  for  their  direction.  And 
for  the  expenses  incurred  and  services  rendered  in  all  such  cases,  the  dis- 
trict attorney  shall  receive  and  be  paid  from  the  Treasury  such  sum  as  the 
Secretary  of  the  Treasury  shall  deem  just  and  reasonable,  upon  the  cer- 
tificate of  the  judge  before  whom  such  cases  are  tried  or  disposed  of :  Pro- 
vided, That  the  annual  compensation  of  such  district  attorney  shall  not 
exceed  the  maximum  amount  prescribed  by  law,  by  reason  of  such  allowance 
and  payment.    [R,  S.] 

Act  of  March  3,  1873,  ch.  244,  17  Stat.  L.  581. 

The  word  "  the  "  in  the  first  line  of  this  section  as  above  given  was  inserted  by  the 
amendatory  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  241. 

The  provision  for  payment  of  expenses  incurred  and  services  rendered  is  superseded, 
except  as  to  the  district  attorney  in  the  District  of  Columbia,  by  the  provisions  for 
payment  of  salaries  and  for  other  compensations  in  section  6  of  the  Act  of  Majr  28, 
1896,  ch.  252,  supra,  p.  718,  and  the  provisions  referred  to  in  the  note  to  that  section. 

Section  modified. — ^The  Act  of  June  22,  the  statute  doee  not  apply  to  cases  not 
1874,  ch.  391,  I  15,  in  Customs  Duties,  tried  and  disposed  of.  (1885)  18  Op. 
vol.  2,  p.  1180,  modifies  this  section  in  Atty.-Gen.  126;  (1885)  31  Int.  Rev.  Rec. 
so  far  as  to  require  the  district  attorney  382;  U.  S.  r.  Bashaw,  (1894)  152  U.  S. 
to  commence  proceedings  in  all  cases  cov-  436,  14  S.  Ct.  638,  38  U.  S.  (L.  ed.)  505. 
ered  by  this  section  excepting  only  where  And  such  also  was  the  view  taken  by 

the  case  cannot,  in  his  judgment,  be  Shipman,  J.,  in  Stanton  v.  U.  S.,  (1889) 
sustained.  It  is  his  duty,  however,  to  37  Fed.  252,  and  by  Weldon,  J.,  in  Waters 
report  the  facts  to  the  Secretary  of  the  i;.  U.  S.,  (1897)  32  Ct.  CI.  277.  It  was, 
Treasurv  In  every  case,  that  the  secretaiy  however,  otherwise  ruled  by  Treat,  J.,  in 
may  determine  what  "the  ends  of  public  In  re  District  Atty.,  (1885)  23  Fed.  26, 
justice  require."  Duty  of  District  Atty.,  and  by  Thayer,  J.,  in  Bashaw  r.  U.  S., 
(1875)   15  Op.  Atty.-Gen.  623.  (1891)    47  Fed.  40,  and  by  the  Circuit 

Compensation. —  It  has  been  a  rule  of  Court  of  Appeals  of  the  second  circuit  in 
the  department  that  the  Secretary  of  the  .  Sill  v,  U.  S.,  (C.  C.  A.  1898)  87  Fed. 
Treasury  could  make  no  allowance  for  "  699,  57  U.  S.  App.  747,  31  C.  C.  A.  200. 
services  under  this  section  and  R.  S.  In  Carlisle  v.  Waters,  (1896)  7  App.  Cas. 
see.  3085  in  Customs  Duties,  vol.  2,  p.  ;>  (D.  C.)  517,  it  was  held  that  the  certifi- 
1172,  where  legal  proceedings  were  not  •  cate  of  the  judge  in  such  cases  con- 
oommenced,  bemuse  he  oouM  not  make  ^  fers  jurisdiction  on  the  secretary  to  act, 
any  allowance  imless  there  was  a  judge's  and  that  the  absence  of  the  certificate 
certificate,  and  such  certificate  coiidd  not  would  not  necessarily  take  away  juris- 
be  given  except  in  cases  that  were  tried  diction,  the  certificate  bein^  merely  evi- 
or  disposed  of  before  the  judge  so  certify-  ^  dence  to  substantiate  the  claim. 
ing.    The  department  held,  in  short,  thatil.     The  determination  of  the  Secretary  of 
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the  Treasury  as  to  the  allowance  of  a  rea- 
sonable and  just  compensation  involves 
the  exercise  of  judgment  and  discretion 
on  his  part  which  the  courts  cannot  con- 
trol, though  they  may  direct  its  exercise 
in  proper  cases.  The  exercise  of  such 
discretion  is  not  properly  invoked  unless 
it  appears  that  prior  to  the  presentation 
of  the  claims  the  facts  were  proven  be* 
fore  the  proper  judge  and  the  amounts 
claimed  certified  by  him.  U.  S.  r.  Bas- 
haw, (1894)  152  U.  8.  436,  14  S.  Ct.  638, 
38  U.  S.  (L.  ed.)  505,  reversing  (C.  C. 
A.  1892)  60  Fed.  749,  4  U.  S.  App.  360, 
1  C.  C.  A.  653  (1891)  47  Fed.  40. 


Seiture  case. — ^A  United  States  attorney 
is  entitled,  as  fee  for  making  inquiry  and 
examination  under  this  section  in  a  seiz- 
ure case  which  is  reported  by  the  collec- 
tor and  afterwards  tried  or  disposed  of 
before  the  court,  to  such  sum  as  the  sec- 
retary of  the  treasury  shall  deem  just 
and  reasonable  upon  the  certificate  of  the 
judge,  and  receipt  of  such  sum  will  not 
preclude  him  from  recovering  those  fees 
to  which  under  R.  8.  sec.  824,  fuprOy  p. 
661,  he  would  otherwise  be  entitled.  Dis- 
trict Atty.,  (1892)  20  Op.  Atty.-Gen.  406. 


Sec.  772.  [Statement  of  suits  for  fines,  penalties,  and  forfeitures.] 

Every  district  attorney  shall,  on  instituting  any  suit  for  the  recovery  of 
any  fine,  penalty,  or  forfeiture,  immediately  transmit  to  the  Solicitor  of  the 
Treasury  a  statement  thereof.    [R.  S.] 

Act  of  May  29,  1830,  ch.  153,  4  SUt.  L.  416. 

Sec.  773.  [Beports  of  suits  to  Solicitor  of  the  Treasury.]  It  shall  be 
the  duty  of  the  United  States  district  attorney  to  inake  and  forward  to  the 
Solicitor  of  the  Treasury,  for  his  information  and  the  purposes  of  a  perma- 
nent record,  such  reports  relating  to  suits  in  which  the  United  States  is  a 
party  as  may  be  required  by  the  Solicitor  of  the  Treasury  with  the  approval 
of  the  Attorney-GeneraL    [B.  8.] 

R.  S.  sec.  773  was  amended  to  read  ss  above  given  by  the  Act  of  AprU  9,  1910,  ch. 
152,  36  Stat.  L.  294.    As  originally  enacted  the  section  read  as  follows: 

"  Sec.  773.  Every  district  attorney  shall,  immediately  after  the  end  of  every  term 
of  the  circuit  and  district  courts  for  his  district,  forward  to  the  Solicitor  of  the 
Treasury,  except  in  the  cases  provided  for  in  the  next  section,  a  fuU  and  particular 
statement,  accompanied  by  the  certificate  of  the  clerks  of  said  courts,  respectively,  of  all 
causes  pending  in  said  courts,  and  of  all  causes  decided  therein  during  such  term,  in 
which  the  United  States  are  party.  He  shall  also,  on  the  first  day  of  October  in  each 
year,  make  a  return  to  said  Solicitor  of  the  number  of  suits  and  proceedings  com- 
menced, pending,  and  determined  within  his  district  during  the  fiscal  year  next  pre- 
ceding the  date  of  such  return,  showing  the  date  when  such  proceeding  or  suit  in  each 
case  was  commenced.  If  the  determination  thereof  has  been  delayed  or  continued 
beyond  the  usual  or  reasonable  period,  the  reasons  must  be  set  forth,  and  a  state- 
ment must  be  made  of  the  measures  taken  by  the  district  attorney  to  press  such  pro- 
ceedings or  suits  to  a  close."  Act  of  May  29,  1830,  ch.  163,  4  Stat.  L.  414;  Act  of 
March  3,  1863,  ch.  76,  12  Stot.  L.  741;  Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  471, 
472. 


Sec.  774.  [Betums  of  district  attorneys  to  Commissioner  of  Internal 
Revenue.]  When  any  suit  or  proceeding  arising  under  the  internal-revenue 
laws,  to  which  the  United  States  are  party,  or  any  suit  or  proceeding  against 
a  collector  or  other  officer  of  the  internal  revenue,  wherein  a  district  attor- 
ney appears,  is  commenced,  the  attorney  for  the  district  in  which  it  is 
brought  shall  immediately  report  to  the  Commissioner  of  Internal  Revenue 
the  full  particulars  relating  to  the  same;  and  he  shall,  immediately  after 
the  end  of  each  term  pf  the  court  in  which  such  suit  or  proceeding  is  pend- 
ing, forward  to  the  said  Commissioner  a  full  and  particular  statement  of  its 
condition.     [R,  S.] 

.  Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  471,  472. 
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Sec.  775.  [Beports  by  district  attorneys  to  Department  of  Justice.] 

Each  district  attorney  shall,  immediately  after  the  end  of  every  term  in 
which  any  snit  for  moneys  due  on  account  of  the  Post-Office  Department 
has  been  pending  in  his  district,  forward  to  the  Department  of  Justice  a 
statement  of  any  judgment  or  order  made,  or  step  taken  in  the  same,  during 
such  term,  accompanied  by  a  certificate  of  the  clerk,  showing  the  parties  to 
and  amount  of  every  such  judgment,  with  such  other  information  as  the 
Department  of  Justice  may  require.  And  the  said  attorney  shall  direct 
speedy  and  eflfectual  execution  upon  said  judgment,  and  the  United  States 
marshal  to  whom  the  same  is  directed  shall  make  returns  of  the  proceedings 
thereon  to  the  Department  of  Justice,  at  such  times  as  it  may  direct.   [R.  8,] 

Act  of  July  2,  1836,  ch.  170,  5  Stat.  L.  83;  Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
S24. 

Sec.  797.  [Olerk  to  forward  to  Solicitor  of  the  Treasury  a  list  of  judg- 
ments and  report  to  Commissioner  of  Internal  Revenue.]  Every  clerk  of 
a  circuit  or  district  court  shall,  within  thirty  days  after  the  adjournment 
of  each  term  thereof,  forward  to  the  Solicitor  of  the  Treasury  a  list  of  all 
judgments  and  decrees,  to  which  the  United  States  are  parties,  which  have 
been  entered  in  said  court,  respectively,  during  such  term,  showing  the 
amount  adjudged  or  decreed,  in  each  case,  for  or  against  the  United  States, 
and  the  term  to  which  execution  thereon  will  be  returnable.  He  shall  also, 
at  the  close  of  each  quarter  or  within  ten  days  thereafter,  report  to  the  Com- 
missioner of  Interned  Revenue  all  moneys  paid  into  court  on  account  of 
cases  arising  under  the  internal-revenue  laws,  as  well  as  all  moneys  paid 
on  suits  on  bonds  of  collectors  of  internal  revenue.  The  report  shall  show 
the  name  and  nature  of  each  case,  the  date  of  payment  into  court,  the 
amount  paid  on  account  of  debt,  tax,  or  penalty,  and  also  the  amount  on 
account  of  costs.  If  such  money,  or  any  portion  thereof,  has  been  paid 
by  the  clerk  to  any  internal-revenue  ofScer  or  other  person,  the  report  shall 
show  to  whom  each  of  such  payments  was  made;  and  if  to  an  internal- 
revenue  oflScer,  it  shall  be  accompanied  by  the  receipt  of  such  officer.   [R.S,] 

Act  of  May  15,  1820,  ch.  107,  3  Stat.  L.  696;  Act  of  May  29,  1830,  ch.  163,  4  Stat.  L. 
414. 

The  provisionB  beginning  with  the  words  "  he  shaU  also,  at  the  close  of  each  quarter/' 
etc.,  to  the  end  of  the  section  were  added  by  Act  of  March  1,  1879,  ch.  125,  §'  2,  20  Stat. 
L.  327. 

"  Circuit "  courts  mentioned  in  this  section  were  abolished  by  Judicial  Code,  §  297, 

is  title  JUDICIABT. 

Sec.  798.  [Acconnt  of  payments  and  moneys  in  court  to  be  stated  by 
the  clerk.]  At  each  regular  session  of  any  court  of  the  United  States,  the 
clerk  shall  present  to  the  court  an  account  of  all  moneys  remaining  therein, 
or  subject  to  its  order,  stating  in  detail  in  what  causes  they  are  deposited, 
JEuid  in  what  causes  payments  have  been  made;  and  said  account  and  the 
vouchers  thereof  shall  be  filed  in  the  court.     [R.  8,] 

Act  of  March  24,  1871,  eh.  2,  17  Stat.  L.  2. 

Statements  and  accounts  by  the  clerks  in  prize  causes  are  required  by  R.  S.  sec. 
4644  in  title  Pbize. 

Sec.  799.  [Oaths  to  persons  identifying  papers  in  admiralty  causes, 
when  administered  by  clerks.]    The  clerks  of  the  district  and  circuit  courts 
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may,  in  the  absence  or  in  case  of  the  disability  of  the  judges,  administer 
oaths  to  all  j)erson8  identifying  papers  found  on  board  of  vessels  or  else- 
where, to  be  used  on  trials  in  admiralty  causes.    [R.  8.] 

Act  of  May  8,  1792,  ch.  36.  1  SUt.  L.  278. 

Powers  of  clerks  mnd  depaties  to  administer  oaths  gcneraUy,  see  Act  of  May  28, 
1896,  ch.  252,  g  19,  9upra^  p.  631.  *'  Circuit  courts "  mentioned  in  this  section  were 
aixilished  hy  Judicial  Code,  I  297,  in  title  Jcihciabt.  All  clerks  were  authorized  to 
administer  oaths  by  section  19  of  the  Act  of  3lay  2S,  1896,  ch.  252,  infra,  p.  631. 

Sec.  787.  [DntiM  of  manhal  of  eadi  district — power  to  command 
assistance.]  It  shall  be  the  duty  of  the  marshal  of  each  district  to  attend 
the  district  and  circuit  courts  when  sitting  therein,  and  to  execute,  through- 
out the  district,  all  lawful  precepts  directed  to  him,  and  issued  under  the 
authority  of  the  United  States ;  and  he  shall  have  power  to  command  all 
necessary  assistance  in  the  execution  of  his  duty.     [22.  8.] 

Act  of  Sept.  24.  1789,  ch.  20,  1  Stat.  L.  87. 

''Circuit  courts"  mentioned  in  this  section  were  abolished  by  Judicial  Code,  {  297, 
in  title  Judiciabt. 

Marshals  in  and  for  the  several  districts  are,  by  Judicial  Code,  I  123,  in  title  Judi- 
CIAKT,  made  marshals  of  the  Circuit  Courts  of  Appeals  with  the  same  powers  and 
duties  as  are  exercised  by  or  imposed  upon  the  marshal  of  the  Supreme  Court  by 
Judicial  Code,  S  224,  in  title  Judiciabt. 

Specific  duties  are  imposed  upon  marshals  in  many  statutes  which  are  set  forth  in 
other  titles  and  pointed  out  in  the  general  index  to  this  work. 

As  to  duty  of  marshals  to  make  returns  of  fees,  etc.,  see  R.  S.  sees.  833,  834,  841, 
845,  846,  9upra,  pp.  699-708,  and  to  make  returns  to  the  Solicitor  of  the  Treasury,  ajid 
to  the  Auditor  of  the  Post-Office  Department,  see  R.  S.  sees.  791,  792,  infra,  pp.  771- 
772. 

As  to  official  residence  of  marshals,  see  Act  of  June  20,  1874,  ch.  328,  i  2,  and  Act 
of  May  28,  1896,  ch.  252,  I  12,  supra,  pp.  646,  647. 

I.  Office  of  marshal  or  deputy  marshal,  II.  Dirnr  to  Attend  Sittings 

'^^^-  .    .         *,  ^  ^  conrt  cannot  be  said  to  be  sitting 

II.  Duty  to  attend  sittings,  764.  wdthin  the  meaning  of  this  section  when 


III.  Execution  of  process,  764. 

1.  Territorial  limits,  764. 

2.  Marshal    or    deputy    alone    au- 

thorized, 765. 

3.  Power  and  duty  in  general,  765. 

4.  Subpoenas,    attachments,    execu- 

tions, etc.,  766. 

5.  Returns,  766. 

IV.  Assistance  in  execution  of  duty,  767. 
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I.  Office  of  Mabshal  ob  Deputy 
Mabshal 

A  marshal  is  an  "  officer  of  the  United 
States.*'  Henry  v,  Sowles,  (D.  C.  Vt. 
1886)    28  Fed.  481. 

A  deputy  marshal  is  an  officer  of  the 
United  States,  authorized  to  serve  proc- 
ess. U.  S.  V.  Tinklepaugh,  (1856)  3 
Blatchf.  425,  28  Fed.  Cas.  No.  16,526. 

National  peace  officers. — "  In  matters 
of  the  public  peace,  in  which  the  national 
government  is  concerned,  the  marshals 
and  deputy  marshals,  within  the  scope 
of  their  authority,  are  national  peace 
officers,  with  all  the  statutory  and  com- 
mon-law powers  appertaining  to  peace 
officers."  In  re  Neagle,  (N.  D.  Cal.  1889) 
39  Fed.  833,  affirmed  (1890)  135  U.  S. 
1,   10  S.   Ct.   658,  34  U.  S.    (L.  ed.)    55. 


it  is  closed  by  its  own  order  during  the 
whole  of  that  term,  for  purposes  of  busi- 
ness. McMulIen  v.  U.  S.,  (1892)  146 
U.  S.  360,  13  S.  Ct.  127,  36  U.  S.  (L.  ed.) 
1007. 


ni.  ExECfunoN  OF  Pbocess 

1.  Territorial   Limits 
The   authority  of  the  United  States 


t€ 


marshals  and  their  deputies  to  act  in 
an  official  capacity  is  confined  to  the  re- 
spective districts  for  which  they  have 
been  appointed."  Walker  v.  Lea,  (N.  D. 
Miss.  1891)  47  Fed.  645,  citing  Fletcher 
V,  U.  S.,  ( E.  D.  Ark.  1891 )  45  Fed.  213. 
A  marshal  has  no  right  to  execute  a 
writ  outside  his  own  district,  even  though 
the  court  issuing  the  writ  has  assumed 
to  take  jurisdiction.  In  re  Anderson, 
(1899)    94  Fed.   487;   Du  Bois  v.  U.  S., 

(1890)  25  Ct.  CI.  195. 

The  authority  of  a  marshal  to  execute 
process  is  confined  to  the  district  for 
which  he  is  appointed  unless  otherwise 
provided  by  statute  or  lawful  order  of  the 
court.  Without  an  order  of  the  court  he 
may  not  lawfully  remove  a  Chinaman 
from  the  district  where  tried  to  a  port 
for    deportation.      People    v.    Ah    Teung, 

(1891)  92    Cal.    421,    28    Pac.    577,   15 
L.  R.  A.  190. 
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A  warrant  issued  by  the  justice  of  the 
Supreme  Court,  in  the  name  of  the  Presi- 
dent of  the  United  States,  and  addressed 
to  the  marshals  of  the  United  States  for 
any  district  respectively,  and  to  their 
deputies,  or  the  deputies  of  any  of  them, 
or  to  any  of  said  deputies,  is  not  limited 
in  terms  to  any  judicial  district,  and  a 
fugitive  from  the  justice  of  a  foreign 
country  may  be  arrested  for  extradition 
by  any  marshal  or  deputy  wherever  found. 
This  was  so  held  where  a  deputy  marshal 
of  the  southern  district  of  New  York 
arrested  for  extradition  a  fugitive  in 
Wisconsin.  In  re  Heinrich,  (1867)  5 
Blatchf.  414,  11  Fed.  Cas.  No.  6,369. 

But  there  is  nothing  in  the  general 
orders  in  bankruptcy,  or  in  the  rules  in 
equity  prescribed  by  the  Supreme  Court, 
wnich  authorizes  a  marshal  to  serve  a 
subpoena  to  appear  and  answer  in  an 
equity  suit  at  a  place  outside  of  the 
territorial  limits  of  the  district  for  which 
he  is  appointed.  Jobbins  v.  Montague, 
(1871)  5  Ben.  422,  13  Fed.  Cas.  No.  7,329. 

2.  Marshal  or  Deputy  Alone  Authorized 

The  marshal  is  the  executive  officer  of 
the  court,  and  he  or  his  deputy  must 
serve  the  process  directed  to  him.  It  is 
the  marshal  who  is  commanded  by  the 
writ  to  serve  it,  and  no  other  officer  or 

§eraon  is  authorized  to  perform  this  duty, 
chwabacker  v,  Reilly,  (1873)  2  Dill.  127, 
21  Fed.  Cas.  No.  12,501. 

In  the  federal  courts  the  process  and 
writs  must  be  served  by  a  marshal  or  by 
his  regularly  appointed  deputies.  A  state 
law  authorizing  service  oi  a  summons  by 
a  private  person  cannot  be  adopted  by 
federal  courts  notwithstanding  tne  pro- 
visions of  the  Practice  Conformity  Act, 
R.  S.  sec.  914  in  title  Judiciary.  Shep- 
ard  V,  Adams,  (1898)  168  U.  S.  618,  18 
S.  Ct.  214.  42  U.  S.   (L.  ed.)   602. 

But  see  U.  S.  r.  Mitchell,  (E.  D.  N.  Y. 
1915)  223  Fed.  805,  holding  that  a  sum- 
mons beginning  an  action  at  law  in  a 
federal  district  court  in  New  York,  being 
directed  to  the  defendants  named  and  not 
to  the  marshal,  in  the  form  prescribed  by 
the  New  York  Code  of  Civil  Procedure, 
section  418,  could  properly  be  served  by 
a  private  person  persuant  to  authority 
given  in  section  425  of  said  Code. 

3.  Power  and  Duty  in  General 

A  marshal  is  bound  by  his  oath  not 
only  to  execute  all  lawful  precepts 
directed  to  him,  but  also  to  make  true 
returns,  and  that  without  any  restric- 
tions to  the  district  from  which  such  pre- 
cepts are  to  issue,  or  to  which  they  are 
to  be  returned.  Voss  v.  Luke,  (1806)  1 
Cranch  C.  C.  331   28  Fed.  Cas.  No.  17,014. 

Marshals  have  no  control  over  the  prac- 
tice of  the  courts,  nor  over  the  kind  of 
process  which  they  may  issue;  they  are 
simply  bound,  as  officers  of  the  courts,  to 


execute  the  process  issued  to  them.  (1840) 
3  Op.  Atty.-Gen.  496. 

Marshals  **  are  considered  as  mere  min- 
isterial officers  to  execute  process  when 
put  into  their  hands,  and  not  made  the 
judges  whether  such  process  shall  be  is- 
sued." Levy  Ct.  v.  Ringgold,  (1831)  5 
Pet.  461,  8  U.  S.   (L.  ed.)    188. 

Whether  an  execution  upon  a  judgment 
in  favor  of  the  United  States  shall  be 
issued  or  not  lies  within  the  discretion  of 
the  district  attorney  and  not  the  mar- 
shal, and  the  marshal  is  not  liable  for 
omitting  to  apply  to  the  district  attorney 
for  executions.  Levy  Ct.  t7.  Ringgold, 
(1831)  5  Pet.  451,  8  U.  S.  (L.  ed.)  188, 
affirming  (1826)  2  Cranch  C.  C.  659,  15 
Fed.  Cas.  No.  8,305. 

If  a  process  is  regular  and  legal  on  its 
face  a  marshal  is  justified  in  executing  it, 
although  the  court  ma^  not  have  had 
jurisdiction  in  issuing  it,  and  although 
it  may  have  been  obtained  improperly 
and  unlawfully.  U.  S.  t\  Harris,  (1872) 
26  Fed.  Cas.  No.  15,313. 

Authority  derived  from  U.  S. — When 
United  States  officers  undertake  to  execute 
the  process  of  orders  of  United  States 
courts  they  do  so  by  authority  of  the 
laws  of  the  United  States  and  not  by  the 
consent  of  any  state  officer,  and  all  power 
necessary  and  proper  to  enable  them  to 
perform  their  duty  is  given  by  the  laws 
of  the  United  States,  they  being  respon- 
sible like  any  other  officer  of  the  Iww  for 
the  proper  exercise  of  those  powers.  U. 
S.  t?.  Fullhart,  ( 1891 )  47  Fed.  802. 

Where  a  statute  directed  the  marshal 
to  eject  trespassers  from  certain  public 
grounds  upon  written  notice  of  such  un- 
lawful occupation  by  the  officer  in  charge 
thereof,  the  statutory  command  is  as 
potent  as  the  order  of  a  court.  He  has  no 
discretion  in  the  premises,  and  should  ao- 
sume  that  the  notice  is  properly  given, 
and  that  the  question  whether  the  party 
named  is  a  trespasser  was  correctly  de- 
termined prior  thereto.  And  he  has  the 
same  right  to  summon  assistance  that  he 
has  in  executing  other  lawful  process. 
(1903)   25  Op.  Atty.-Gen.  18. 

Protection  of  marshal. — A  marshal  can- 
not lawfully  be  arrested  for  violation  of 
the  law  of  a  state  by  acts  necessarily 
done  in  the  execution  of  valid  process 
issuing  from  a  federal  court.  In  case  of 
such  arrest,  a  federal  court  will  discharge 
him  on  habeas  corpus.  Anderson  v, 
Elliott,  (C.  C.  A.  4th  Cir.  1900)  101  Fed. 
609,  41  C.  C.  A.  521,  where  the  court 
said :  "  While  at  one  time  there  was 
considerable  conflict  in  the  courts  as  to 
the  extent  of  protection  afforded  to  min- 
isterial officers,  acting  under  authority 
of  the  orders  of  courts  invested  by  law 
with  the  right  to  pass  upon  particular 
cases  and  render  judgment  therein,  it  is 
now^  no  longer  an  open  question,  and  such 
officers,  acting  under  such  orders,  are  fully 
protected  thereby;  and  this,  even  though 
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error  was  committed  by  the  court  in 
entering  the  judgment.  Erskine  r.  Hohn- 
bach,  [1871]  14  Wall.  613,  20  U.  S.  (L. 
ed.)  745;  Buck  v.  Colbath,  [1865]  3  Wall. 
354,  18  U.  S.  (L.  ed.)  257;  Stutsman 
County  r.  Wallace,  [1892]  142  U.  S.  293, 
12  S.  Ct.  227,  35  U.  8.  (L.  ed.)  1018." 
See  also  Ex  p.  SifTord,  (1857)  5  Am.  L. 
Reg.  659,  22  Fed.  Cas.  No.  12,848,  a 
habeas  corpus  case. 

Use  of  force. — ^A  marshal  and  his 
deputies  have  the  ri^ht,  in  executing  a 
process  placed  in  their  hands,  to  use  all 
necessary  force  in  making  the  arrest  and 
to  summon  to  their  assistance  such  aid 
as  may  be  required;  and  having  arrested 
the  prisoner,  it  is  their  duty  to  keep  him 
in  custody  until  further  order  of  the 
court,  and  they  have  the  right  to  use  all 
necessary  force  to  prevent  liis  escape  or 
arrest.  Where  in  transporting  a  prisoner 
they  were  met  by  a  crowd  of  the  pris- 
oner's friends,  one  of  whom  seized  the 
bridle  of  the  marshal's  horse,  the  marshal 
was  justified  in  pointing  his  revolver  at 
the  one  so  seizing  the  bridle.  U.  S.  t;. 
Fullhart,    (1891)    47    Fed.    802.     Where 

Srisoners  were  legally  in  the  custody  of 
eputy  marshals,  the  latter  had  an  un- 
doubted right  to  use  all  the  force  neces- 
sary to  retain  them  in  such  custody. 
Ew  p.  Siflford,  (1857)  5  Am.  L.  Reg.  659, 
22  Fed.  Cas.  No.  12,848. 
.  Bond  of  indemnity. — ^A  marshal,  when 
called  upon  to  serve  process,  has  no  abso- 
lute right  to  demand  a  bond  of  indemnity 
as  the  consideration  of  making  service. 
Such  bond  may  be  lawfully  given,  but  if 
the  marshal  refuse  to  proceed  without  it 
he  will  be  responsible  for  the  damages 
sustained  by  nonservice.  Extradition  of 
Fugitives  from  Service,  (1853)  6  Op. 
Atty.-Gen.  230. 

Papers  seized. — A  marshal  must  ex- 
amine the  contents  of  papers  to  be  seized 
in  order  to  be  sure  that  he  has  obtained 
those  which  he  may  properly  bring  be- 
fore the  judge.  In  re  Jordan,  (1873)  19 
Int.  Rev.  Rec.  20,  13  Fed.  Cas.  No.  7,512. 
The  marshal  cannot  lawfully  rent  any 
building  in  his  custody,  except  under  the 
order  of  the  court.  Perrin  v.  Epping, 
(1869)  Chase  430,  19  Fed.  Cas.  No. 
10,996. 

4.  Subpoenas,  Attachments,  Exemttians, 

etc, 

A  subpoena  is  not  directed  to  the 
marshal,  but  to  the  witness,  and  the  mar- 
shal might  legitimately  refuse  to  serve  it, 
unless  commanded  so  to  do  by  an  order 
of  the  court.  McMillan  v.  Scott,  (1868) 
2  Nat.  Bankr.  Reg.  86,  10  Fed.  Cas.  No. 
5,620. 

Original  process  directed  to  a  marshal 
must  be  served  by  him  or  his  deputy,  and 
cannot  be  served  by  a  private  person  even 
though  such  mode  of  service  may  be 
authorized  in  the  state  courts.  A  sub- 
pcena  directed  to  a  witness  or  a  notice 


directed  to  a  party  stands  on  different 
grounds,  and  m  ordinary  civil  actions 
service  of  these  may  be  in  conformity 
with  the  statute  provisions  of  the  state, 
and  not  necessarily  by  the  marshal. 
Schwabacker  v.  Reilly,  (1873)  2  Dill.  127, 
21  Fed.  Cas.  No.  12,501. 

Attachments. —  The  responsibility  of 
lawfully  executing  an  attachment,  includ- 
ing its  return,  unquestionablv  rests  upon 
the  marshal,  and  he  should  be  permitted 
to  determine  for  himself  the  manner  of 
discharging  a  duty  for  the  neglect  or 
improper  performance  of  which  he  would 
be  answerable  vto  any  party  injured 
thereby.  Broderick  v.  Brown,  (1895)  68 
Fed.   346. 

Whenever  a  seizure  of  property  is  made 
by  a  marshal  under  a  lawful  precept,  he 
is  bound  to  use  due  and  reasonable  dili- 
gence to  keep  it  in  such  safe  and  secure 
manner  as  to  protect  it  from  injury 
while  in  his  custody.  But  he  is  not  the 
agent  of  either  party  for  the  purpose  of 
effecting  insurance  upon  property  at- 
tached and  in  his  custody.  Burke  r.  The 
M.  P.  Rich,  (1860)  1  Cliff.  509,  4  Fed. 
Cas.  No.  2,162. 

An  attachment  being  awarded  against 
witnesses  who  did  not  attend  at  the 
return  of  the  subpcena,  the  marshal  sug- 
gested that  they  resided  in  a  distant 
county,  and  asked  the  opinion  of  the 
court,  whether  it  was  his  duty  to  serve 
the  process,  to  which  the  court  replied: 
*'An  attachment  is  the  process  of  the 
court  regularly  issuing  for  the  adminis- 
tration of  justice;  and,  therefore,  must 
be  served  by  the  marshal."  U.  S.  r.  Mont- 
gomery, (1795)  2  Dall.  336,  26  Fed.  Cas. 
No.  15,799. 

The  execution  first  delivered  to  the 
marshal  must  be  first  served.  Cunning- 
ham t;.  Offutt.  (1838)  5  Cranch  C.  C. 
524,  6  Fed.  Cas.  No.  3,484.  See  also 
Stieber  v.  Hoye,  (1801)  1  Cranch  C.  C. 
40,  23  Fed.  Cas.  No.  13,441. 

In  executing  a  writ  of  possession  on  a 
judgment  for  the  plaintiff  in  ejectment, 
the  marshal  is  not  clothed  with  any  judi- 
cial power  to  pass  upon  the  rights  of  par- 
ties found  upon  the  premises  other  than 
the  defendant.  The  most  that  he  can  do 
when  such  a  party  claims  to  have  a  title 
anterior  to  the  suit  is  to  require  from  the 
plaintiff  a  bond  of  indemnity,  or  give  a 
reasonable  time  for  the  party  to  apply 
to  the  court  for  .a  modification  of  the 
writ,  so  as  to  exclude  him  from  its  opera* 
tion.  Hall  t;.  Dexter,  (1875)  3  Sawy. 
434,  11  Fed.  Cas.  No.  5,929. 

5.  Retwrns 

It  is  the  duty  of  the  marshal  to  make 
a  return  of  his  actions  and  doings  under 
a  warrant  placed  in  his  hands  to  the  com- 
missioner who  issued  the  warrant,  U.  S. 
r.  Ncroggins,  (1879)  3  Woods  529,  27 
Fed.  Cas.  No.  16,244. 
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In  Wortman  v.  Conyingham,  (1815) 
Pet.  C.  C.  241,  30  Fed.  Cas.  No.  18,056, 
there  waa  a  rule  upon  the  marshal  to 
show  cause  why  he  should  not  return  a 
writ  of  venditioni  exponas  to  the  effect 
"  that  the  property  levied  upon  has  been 
sold,  and  the  purchaser  retains  the  money 
in  his  hands,  by  virtue  of  a  prior  lien." 
After  argument  the  rule  was  discharged; 
the  court  not  thinking  it  proper  to  dic- 
tate to  the  marshal  what  return  he  should 
make  to  process  put  into  his  hands  to 
execute.  He  must  make  his  return  at 
his  peril;  and  if  false  in  fact,  or  insuffi- 
cient in  law,  any  person  injured  thereby, 
haa  a  legal  remedy  for  any  injury  he 
may  sustain. 

ly.  Ajbsistancb  in  Execution  of  Dutt 

1.  In  Oeneral 

Duty  of  every  citi«en.—  "  It  is  the  duty 
and  the  right,  not  only  of  every  peace 
officer  of  the  United  States,  but  of  every 
citizen,  to  assist  in  prosecuting,  and  in 
eecuring  the  punishment  of,  any  breach 
of  the  peace  of  the  United  States.  It  is 
the  right,  aa  well  as  the  duty,  of  every 
citizen,  when  called  upon  by  the  proper 
officer,  to  act  as  part  of  the  posse  comita- 
■  tus  in  upholding  the  laws  of  nis  country.*' 
in  re  Quarles,  (1896)  158  U.  S.  632,  15 
S.  Ct.  959,  39  U.  S.  (L.  ed.)   1080. 

Protection  of  assistants. — "Duly  sum- 
moned assistants  of  an  .officer  are  under 
the  same  protection  of  the  law  which  is 
afforded  to  the  officer  who  has  process  in 
his  hands."  State  v.  Gosnell,  (W.  D.  N. 
C.  1896)  74  Fed.  734. 

2.  Posse  ComiiatU8 

In  general — A  marshal,  when  opposed 
in  the  execution  of  his  duty,  has  au- 
thority to  Bummon  the  entire  able-bodied 
force  of  his  precinct  as  a  posse  comita- 
tus;  this  comprehends  bystanders,  citi- 
zens generally,  and  all  organized  armed 
force,  militia,  soldiers,  sailors,  etc.  The 
expense  of  auch  posse  is  payable  by  the 
government.  Extradition  of  Fugitives 
from  Service,  (1854)  6  Op.  Atty.-Gen. 
471. 

By  virtue  of  his  office,  and  the  warrant 
and  precept  delivered  to  the  marshal, 
he  haa  full  authority,  independently  of 
any  express  provision  of  statute  to  that 
C'ffect,  to  summon  to  his  aid  a  sufficient 
force  of  his  district  —  the  posse  comitatus 
—  to  enable  him  to  perform  his  duty, 
(1854)  6  Op.  Atty.-Gen.  466.  But  sec.  15 
of  the  Army  Appropriation  Act  of  June  18, 
1878,  ch.  263,  20  Stat.  L.  152,  in  title 
Wab  Department  and.  Miutaby  Estab- 
lishment, restricts  the  power  to  use  any 
part  of  the  army  as  a  posse  comitatus. 

Where  an  organized,  armed,  and  forti- 
fied resistance  to  the  execution  of  the 
law  exi&ts,  a  marshal  cannot  be  aid^^  bv 
the  military  forces  of  the  United  States 
as  posse  comitatus.  Employment  of  Mil- 
itary as  a  Posse,  (1878)  16  Op.  Atty.- 
Gen.  162. 


V.    LiABiLiTT   OP   Marshal   ob   Deputy 

Mabshal 

As  to  suits  upon  marshals'  bonds 
see  R.  S.  sec.  784,  aupray  p.  642. 

Liability  of  marshal. — A  marshal  is  not 
responsible  for  the  escape  of  a  prisoner 
regularly  committed  to  a  state  jail  by 
him,  as  then  the  prisoner  is  no  longer  in 
his  custody  nor  controllable  bv  him.  Ran- 
dolph V.  Donaldson,  (1816)  9  Cranch  76, 
3  U.  8.   (L.  ed.)   662. 

Jails  are  provided  by  law  for  the  de- 
tention of  prisoners,  and  when  placed 
therein  the  deputy  marshal  is  exonerated 
from  the  care  and  custody  of  his  pris- 
oners, and  not  before.  U.  S.  v.  Huason, 
(1874)  1  Hask.  527,  26.  Fed.  Cas.  No. 
15,412. 

A  marshal  is  not  liable  upon  his  bond 
for  execution  not  returned  nor  for  the 
escape  of  persons  taken  and  in  custody  on 
ca.  sa.  for  fines,  etc.,  whether  prayed  in 
commitment,  in  execution,  4ie  not.  U.  S. 
v.  WUliams,  (1839)  5  Cranch  C^  C.  6^9, 
28  Fed.  Cas.  No.  16,715. 

A  marshal  is  liable  on  his  bond  for  the 
arrest  of  a  person,  by  himself  or  his 
deputy,  on  a  warrant  in  which  the  person 
to  be  arrested  is  not  sufficiently  described. 
It  was  so  held  where  one  .named  Vandy 
West  or  V.  M.  West  was  arrested  on  a 
warrant  issued  by  a  commissioner  for 
James  West,  without  other  description 
of  the  person  intended.  It  is  immate- 
•  rial  whom  the  commissioner  had  in  mind 
when  he  issued  the  warrant.  West  v. 
Cabell,  (1894)  153  U.  8.  78,  14  S.  Ct. 
752,  38  U.  8.   (L.  ed.)   643. 

A  marahal  must  furnish  a  prisoner  safe- 
keeping, and  protection  from  unlawful 
injury,  and  he  is  liable  on  his  official  bond 
for  the  death  of  a  prisoner  whom  he 
knowingly  intrusted  into  the  custody  of 
an  unfit  and  improper  deputy,  under  state 
statute  giving  the  right  of  action  for 
death  by  wrongful  act  of  another,  con- 
strued by  the  state  court  to  limit  jbbe 
right  of  action  to  personal  acts  and  to 
exclude  the  right  of  action  against  a 
principal  for  the  acts  of  his  agent.  Asher 
c.  Cabell,  (C.  C.  A.  5th  Cir.  1892)  50  Fed. 
818,  2  U.  8.  App.  158,  1  C.  C.  A.  693. 

An  action  may  be  maintained  on  the 
bond  of  a  marshal  when,  upon  a  writ  of 
attachment  on  mesne  process,  he  takes 
property  of  a  person  not  named  in  the 
writ.  Lammon  v.  Feusier,  (1884)  HI 
U.  S.  17,  4  8.  Ct.  286,  28  U.  8.  (L.  ed.) 
337. 

The  sureties  of  the  marshal  are  liable 
for  advances  of  money  made  by  the  Secre- 
;tary  of  the  Treasury  to  the  marshal  under 
the  authority  of  the  President,  as  the 
President  has  such  authority,  and  it  will 
be  presumed  in  an  action  on  the  bond  that 
such  advances  were  made  under  his  special 
direction.  U.  8.  r.  Williams,  (1839)  5 
Cranch  C.  C.  619,  28  Fed.  Cas.  No.  16,7l5. 

Where  a  marshal  receives  bank  notes  in 
satisfaction  of  execution  he  is  liable  to 
the   creditor    for   the   amount    in   lawful 
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money  of  the  United  States.  Ghvin  c, 
Breedlove,  (1844)  2  How.  29,  11  U.  8. 
(L.  ed.)   167. 

The  marshal  and  his  sureties  are  liable 
under  his  bond  for  all  common-law  fines 
and  forfeitures  received  by  him,  whether 
upon  execution  or  without  execution. 
U.  S.  V.  Williams,  (1839)  6  Cranch  C.  C. 
619,  28  Fed.  Cas.  No.   16,716. 

A  United  States  marshal  cannot  law- 
fully rent  any  building  in  his  custody,  ex- 
cept under  order  of  the  court;  if  he  rents 
it  without  such  authority  he  is  responsi- 
ble in  damages  for  any  injury  done  to  it 
in  consequence  thereof.  Perrin  v.  Epping, 
(1869)  Chase  430,  19  Fed.  Cas.  No. 
10,996. 

Liability  of  deputy  marshal. —  The 
deputy  marshal  is  an  officer  of  the  Dis- 
trict Court  amenable  to  its  jurisdiction 


for  malfeaeance  in  office,  and  ^is  Juris- 
diction may  be  exercised  by  summary 
order  or  attachment  for  contempt.  The 
marshal  is  personally  answerable  (under 
Sup.  Ct.  Rules  41  and  Dist.  Ct.  Rules  158) 
for  any  failure  to  pay  moneys  attached 
by  him  into  court  forthwith,  and  tiie  re- 
sponsibility of  the  deputy  is  no  lees 
stringent  than  that  of  the  marshaL  The 
Bark  Laurens,  (1849)  Abb.  Adm.  508,  14 
Fed.  Cas.  No.  8,122. 

The  resignation  of  office  by  an  <^cer  of 
the  court  (in  this  oase  a  deputy  marshal) 
does  not  oust  the  court  of  jurisdiction  to 
proceed  again«t  him  by  attachment  for 
contempt  for  any  acts  of  misconduct  com- 
mitted by  him  while  in  office.  The  Bark 
Laurens,  (1849)  Abb.  Adm.  508,  14  Fed. 
Cas.  No.  8,122. 


Sec.  788.  [Marshals  shall  have,  in  each  State,  the  same  powers  as 
sheriffs  in  executing  the  laws  of  the  United  States.]  The  marshals  and 
their  deputies  shall  have,  in  each  State,  the  same  powers,  in  executing  the 
laws  of  the  United  States,  as  the  sheriffs  and  their  deputies  in  such  State 
may  have,  by  law,  in  executing  the  laws  thereof.    [R,  8.] 

Act  of  Feb.  28,  1795,  ch.  3d,  1  Stat.  L.  425;  Act  of  July  29,  1861,  ch.  25,  12  Stat.  L. 
282. 


I.  Construction   of   statute,    in   general, 
768. 
II.  Powers   as   measured   by   state   laws, 
768. 

1.  In  general,  768. 

2.  Deputation  for  service,  769. 

3.  Arrest  without  warrant,  769. 

4.  Carrying  concealed  weapons,  770. 

I.  Construction  or  Statute, 
IN  Genebal 

Construed  with  R.  S.  sec  787. —  It  was 

not  intended  by  this  section  .to  enlarge 
the  territorial  jurisdiction  of  the  United 
States  marshals  and  their  deputies.  The 
section  must  be  read  and  construed  in 
pari  materia  with  section  787,  imme- 
diately preceding.  When  so  read,  it 
means  simply  that  the  marshals  and  their 
deputies,  within  their  respective  districtSf 
*'  shall  have,  in  each  state,  the  same  pow- 
ers," etc.  Walker  v.  Lea,  (N.  D.  Miss. 
1891)   47  Fed.  645. 

Outside  their  district  they  are  simply 
private  citizens  and  amenable  to  the  law 
of  the  place  where  they  chance  to  be. 
Walker  V.  Lee,  (1891)  47  Fed.  645; 
In  re  Anderson,  (1899)  94  Fed.  487. 

Policemen. —  This  statute  has  no  refex"- 
ence  to  mere  policemen.  John  Bad  Elk 
V.  U.  S.,  (1900)  177  U.  S.  629,  20  S.  Ct. 
729,  44  U.  S.  (L.  ed.)  874,  where  the 
court  said :  "  We  do  not  find  any  statute 
of  the  United  States  or  of  the  State  of 
South  Dakota  giving  any  right  to  these 
men  to  arrest  an  individual  without  a 
warrant  on  a  charge  of  misdemeanor  not 
committed   in   their   presence.      Marshals 


and  their  deputies  have  in  each  State,  by 
virtue  of  section  788,  Revised  Statutes  of 
the  United  States,  the  same  powers  in 
executing  the  laws  of  the  United  States 
as  sheriffs  and  their  deputies  in  such 
State  may  have  by  law  in  executing  the 
laws  thereof.  This  certainly  does  not  give 
any  power  to  an  officer  at  the  Pine  Ridge 
Agency  to  arrest  a  person  without  war- 
rant, even  though  charged  with  the  com- 
mission of  a  misdemeanor.  These  police- 
men were  not  marshals  nor  deputies  of 
marshals,  and  the  statutes  have  no  ap- 
plication to  them." 

II.   POWXB8  AS  MEAStntED  BT  STATE  LAWS 

1.    In  General 

State  laws  not  restrictiye. —  The  stat- 
utes of  the  United  States  conferring  on 
marshals  similar  powers  to  those  con- 
ferred on  sheriffs  by  the  state  laws  are  to 
be  construed  as  laws  conferring  power 
only  and  not  as  laws  restricting  or  taking 
away  from  the  marshals  any  power  al- 
ready vested  in  them  according  to  the 
laws  of  Congress  and  the  rules  and  prac- 
tice of  the  courts;  and  these  statutes 
cannot  be  construed  as  if  they  provided 
that  the  marshals  shall  in  the  execution 
of  the  laws  of  the  United  States  have 
only  those  powers  exercised  by  sheriffs. 
The  Tug  E.  W.  Gorgas,  (1879)  10  Ben. 
460,  8  Fed.  Cas.  No.  4,585. 

Authority  to  appoint  bailiff. —  See  note 
to  R.  S.  sec.  780,  supra,  p.  627. 

Performance  of  sheriff's  duties. — A  mar- 
shal has  the  power  of  a  sheriff  in  execut- 
ing the  laws  of  the  United  States,  but  is 
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not  bomid  to  perform  all  the  duties  of  a 
sheriff  under  the  state  laws.  He  is  not  a 
county  or  corporation  officer.  His  powers 
and  duties  are  limited  by  the  general  laws 
of  the  United  States  respecting  the  pow- 
ers and  duties  of  marshals  unless  en- 
larged by  particular  acts  of  Congress,  and 
whatever  process  he  executes^  or  what- 
ever fees  he  receives,  he  executes  and  re- 
ceives as  marshal  under  the  authority  of 
the  United  States.  Eof  p,  Ringgold, 
(1827)  3  Cranch  C.  C.  86,  20  Fed.  Cas. 
No.  11,841. 

Guard  for  federal  judge. — ^A  deputy 
marshal  appointed  by  the  marshal  to 
guard  the  person  of  a  federal  judge  has 
all  the  powers  of  a  sheriff,  and  where 
the  judge  is  assaulted  may,  if  necessary 
to  save  the  life  of  the  judge,  kill  the 
assailant.  Jn  re  Neagle,  (1890)  135 
U.  S.  1,  10  8.  Ct.  658,  34  U.  S.  (L.  ed.) 
55,  affirming  (1889)  39  Fed.  833. 

Bail  and  commitment. — ^Where  the  mar- 
shal or  his  deputy  arrests  a  defendant  on 
a  capias  from  a  court  of  record  he  has 
power  to  take  a  recognizance  of  bail,  as 
sheriffs  can  do  so;  and  if  the  defendant 
fails  to  give  bail  he  may  commit  him  to  a 
jailer,  but  he  ought  to  give  the  jailer  a 
written  statement  of  the  authority  under 
which  he  makes  such  commitment.  This 
is  not  an  absolute  commitment,  as  the 
marshal  can  take  the  prisoner  out  of  the 
custody  of  the  jailer  when  it  becomes 
necessary  for  him  to  complete  the  service 
of  the  capias  by  producmg  the  body  of 
the  prisoner  at  the  ensuing  term  of  court. 
U.  S.  V.  Harden,  (1881)  10  Fed.  802. 

Transporting  prisoners. — ^Where  a  mar- 
shal follows  the  uniform  practice  of  the 
state  sheriffs  in  transporting  prisoners, 
his  action  is  not  censurable.  U.  S.  v. 
Harden,  (1881)  10  Fed.  802. 

Oath  of  deputy. — ^Where  there  is  no 
provision  of  a  state  statute  prescribing 
any  oath  to  be  taken  by  a  deputy  sheriff 
before  he  is  authorizea  to  perform  the 
duties  of  his  office,  a  deputy  marshal  ap- 
pointed for  a  special  service  may  perform 
his  duties  without  taking  an  oath  of  of- 
fice. Puleston  r.  U.  S.,  (1898)  85  Fed. 
570. 

Enforcing  execution. — ^A  court  in  Cali- 
fornia has  no  power  to  enforce  an  execu- 
tion by  ordering  the  sheriff  to  levy  on  a 
particular  piece  of  property.  So  where 
a  marshal  attached  a  tin  box  and  con- 
tents, and  was  unable  to  unlock  the  box, 
the  court  may  not  order  him  to  open  it 
and  return  an  inventory  of  the  contents, 
but  will  leave  him  to  his  own  judgment 
as  to  the  manner  and  measure  of  the 
performance  of  his  official  duty.  Brod- 
erick  v.  Brown,  (1895)   68  Fed.  346. 

Amendment  of  return. —  In  a  state 
where  it  was  well  settled  that  a  sheriff 
may  be  directed  or  permitted  by  the 
proper  court  to  make  a  return  on  a  writ 
of  execution,  or  to  amend  the  same,  at 
any  tim«,  a  United  States  marshal  may 


be  required,  after  his  term  of  office  ex- 
pires, to  amend  his  return  on  an  execu- 
tion so  as  to  make  it  conform  to  the 
truth.  Ex  p.  Wooley,  (W.  D.  N.  C.  1884) 
19  Fed.  586. 

Deputy  marshaFs  right  to  reward. — A 
deputy  marshal  is  not  the  prescribed 
ofnciaJ  agency  of  the  government  for  mak- 
ing arrests,  like  a  constable  or  police  of- 
ficer on  whom  the  duty  is  devolved  by 
law.  His  actions  depend  not  on  the  law, 
but  on  his  employer,  the  marshal,  who  can 
withhold  a  warrant  or  recall  it.  So  where 
a  reward  is  offered  in  general  terms,  for 
the  arrest  and  delivery  of  an  offender, 
and  such  arrest  is  made  by  a  r^ularly 
appointed  deputy  marshal,  assisted  by  one 
who  was  appointed  a  special  deputy  mar- 
shal for  the  purpose,  they  are  jointlv 
entitled  to  recover  the  offered  reward. 
Matthews  r.  U.  S.,  (1897)  32  Ct.  CI.  123, 
affirmed  (1899)  173  U.  S.  381,  19  S.  Ct. 
413,  43  U.  S.  (L.  ed.)  738. 

2.  Deputation  for  8ervioe 

It  is  immaterial  whether  by  state  laws 
sheriffs  can  make  a  deputation  for  the 
service  of  writs,  as  the  marshals  of  the 
United  States  have,  independently  of  any 
powers  conferred  on  them  by  these  par- 
ticular statutes,  the  power  to  do  so.  The 
Tug  E.  W.  Gorgas,  (1879)  10  Ben.  460, 
8  Fed.  Cas.  No.  4,585. 

A  marshal  in  New  York  state  can  make 
a  special  deputation  under  this  section  for 
the  service  of  a  writ  for  seizure  of  a 
vessel,  as  under  the  laws  of  New  York 
the  sheriff  can  do  so.  The  Tug  E.  W. 
Gorgas,  (1879)  10  Ben.  460,  8  Fed.  Cas. 
No.  4,585. 

A  marshal  may  appoint  a  person  to  per- 
form a  special  service  in  states  where  the 
sheriff  has  such  power,  and  such  person  is 
an  officer  de  facto,  and  the  person  af- 
fected by  the  performance  of  special 
service  cannot  dispute  his  authority  for 
the  reason  that  he  has  not  taken  the  oath 
of  office  as  prescribed  by  the  statute  in 
relation  to  the  appointment  of  deputies. 
Hyman  t;.  Chales,  (1882)   12  Fed.  855. 

3.  Arrest  Without  Warrant 

A  marshal  or  deputy  marshal  may 
make  an  arrest  without  a  warrant  within 
his  district  in  all  cases  where  the  sheriff 
might  do  so  under  the  state  statutes. 
In  re  Acker.  (1894)  66  Fed.  290;  State 
i\  Dill,  (1896)  48  S.  C.  249,  26  S.  E. 
567. 

Under  this  section  a  marshal  has  the 
right  to  arrest  upon  visible  evidence  of 
crime  and  guilt  without  writ  or  process. 
U.  S.  V.  Fullehart,   (1901)    106  Fed.  911. 

In  a  state  where  a  sheriff  has  the  power 
to  arrest  without  a  warrant  a  person  with 
liquor  in  his  possession  for  sale  in  viola- 
tion of  the  internal  revenue  laws,  a  mar- 
shal or  his  deputy  has  the  same  power. 
Carico   v.  Wilmore,    (1892)    51   Fed.   196. 
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4.  Carrying  Concealed  Weapons 

Whei^e,  by  the  express  provisions  of  the 
state  statute,  United  States  officers  are 
not  exempt  from  the  statutory  provision 
forbidding  the  carrying  of  concealed 
weapons  unless  they  are  in  the  actual 
discharge  of  their  official  duties,  a  deputy 
marshal  was  properly  convicted  under  the 
statute  for  unlawfully  carrying  a  con- 
cealed pistol,  although  he  had  at  the  time 
a  warrant  for  arrest  in  his  possession, 
there  being  no  evidence  that  he  was  then 
actually  attempting  to  execute  the 
process.  State  r.  Hayne^  (1883)  88  N.  C. 
625. 


A  deputy  marshal  for  the  western  dis- 
trict of  Tennessee,  while  in  Mississippi 
on  other  business,  carrying  a  ccyiicealed 
weapon,  although  about  to  start  in  pur- 
suit of  a  prisoner  for  whose  arrest  he  had 
a  warrant,  may  under  the  state  law  of 
Mississippi  be  fined  for  carrying  such 
weapon.  Walker  v.  Lea,  (1891)  47  Fed. 
645,  reversing  In  re  Lee,  ( 1801 )  46  Fed. 
59. 

A  deputv  marshal  has  a  right  to  carry 

a  concealed  weapon  in  the  execution  of  a. 

warrant  of  arrest  when  within  his  own 

district.     State   r.    Williams,    (1895)    Ti 

Miss.  992,  18  So.  486. 


Sec.  789.  [In  case  of  death  of  the  monhals,  deputieB  to  continue.]   In 

case  of  the  death  of  any  marshal,  his  deputy  or  deputies  shall  continue  in 
office,  unless  otherwise  specially  removed,  and  shall  execute  the  same  in  the 
name  of  the  deceased,  until  another  marshal  is  appointed,  as  pt'ovided  in 
this  chapter,  and  duly  qualified.  The  defaults  or  misfeasances  in  office  of 
such  deputies  in  the  mean  time  shall  be  adjudged  a  breach  of  the  condition 
of  the  bond  given  by  the  marshal  who  appointed  them;  and  the  executor 
or  administrator  of  the  deceased  marshal  shall  have  like  remedy  for  the 
defaults  and  misfeasances  in  office  of  such  deputies,  during  such  interval, 
as  he  would  be  entitled  to  if  the  marshal  had  continued  in  life  and  in  the 
exercise  of  his  said  office  until  his  successor  was  appointed  and  duly 
qualified.    [R.  S.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  87. 


Sec.  790.  [Marshals  and  deputy  marshals,  when  removed,  or  office 
expires,  may  execute  process  in  their  hands.]  Every  marshal  or  his  deputy, 
when  removed  from  office,  or  when  the  term  for  which  the  marshal  is 
appointed  expires,  shall  have  power,  notwithstanding,  to  execute  all  such 
precepts  as  may  be  in  their  hands  respectively  at  the  time  of  such  removal 
or  expiration  of  office;  and  the  marshal  shall  be  held  responsible  for  the 
•delivery  to  his  successor  of  all  prisoners  who  may  be  in  his  custody  at  the 
time  of  his  removal,  or  when  the  term  for  which  he  is  appointed  expires; 
and  for  that  purpose  he  may  retain  such  prisoners  in  his  custody  until  his 
successor  is  appointed  and  duly  qualified.    [R,  S.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  87;  Act  of  May  7,  1800,  ch.  46,  2  Stat.  L. 
61. 

But  see  the  next  following  provision  in  the  text  in  respect  of  the  disDOsition  of 
process  unserved  when  marshal  s  term  expires. 

necessary,  it  is  made  to  stat«  the  facts  it 
cannot  be  considered  as  fully  made. 
Gushing  r.  Laird,  (1870)  4  Ben.  70,  5 
Fed.  Cas.  No.  3,508. 

Process  not  returned. — A  process  in  the 
hands  of  a  marshal  when  he  goes  out  of 
office,  and  under  which  he  has  prior  to 
that  time  made  a  levy  or  an  attachment, 
but  to  which  he  has  not  prior  to  that 
time  made  any  return,  is  clearly  process 
in  his  hands  within  the  meaning  of  this 
section.  He  has  no  power  given  him  in 
respect  to  such  process  after  he  goes  out 
of  office  except  to  execute  it.     Ciuihing  t. 


Notice  of  the  marshal's  removal  need 
not  be  given  to  him;  his  functions  are 
terminated  by  the  act  of  removal.  Over- 
ton t\  Gorham,  (1841)  2  McLean  509,  18 
"Fed.  Cas.  No.  10,626. 

StiU  an  officer. — A  marshal  whose  term 
of  office  has  expired  is  for  the  perform- 
ance of  the  duties  named  in  this  section 
still  an  officer.  U.  S.  v.  Strobach,  (1883) 
48  Fed.  902. 

The  word  "execute"  in  this  section 
must  be  held  to  include  the  making  re- 
turn to  the  process  executed.  The  return 
is  a  unit,  and   until,  by   amendment   if 
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Laird,  (1870)  4  Ben.  70,  6  Fed.  Cas.  No. 
3,508. 

Amended  retnm. — Where  a  marshars 
term  of  office  has  expired,  and  his  return 
upon  a  sale  of  land  under  a  writ  of  exe- 
cution is  not  complete  or  needs  amend- 
ment, the  court  may  order  him  to  amend 
his  return  so  as  to  furnish  information 
to  the  present  marshal  by  which  he  may 
finish  the  execution  of  the  power  and  per- 
fect title  by  making  a  proper  deed.  Ew  p. 
Worlev,    (1884)    19   Fed.  686. 

Real  estate. —  The  removal  of  a  mar- 
shal before  he  has  sold  real  estate  on 
execution  in  his  hands  destroys  his  right 
to  proceed,  and  a  sale  of  land  after  such 
remoiral  is  null  and  void  and  will  be  set 
aside  on  motion.  U.  S.  v,  Arkansas  8tate 
Bank,  Hempst.  460,  24  Fed.  Cas.  No. 
14,515;  Stewart  v.  Hamilton,  (1849)  4 
McLean  534,  23  Fed.  Cas.  No.  13,420; 
Bowerbank  v.  Morris,  { 1801 )  Wall.  C.  C. 
119,  3  Fed.  Cas.  No.  11,726.  See  R.  S. 
sec.  994  in  Execution,  vol.  3,  p.  239. 

A  sale  of  land  by  a  marshal  on  a  ven- 
ditioni exponas,  after  he  is  removed  from 
office  and  a  new  marshal  is  appointed,  is 
not  void.  Doolittle  r.  Bryan,  (1852)  14 
How.  563,  14  U.  S.  (L.  ed.)  643. 

Personal  property. —  Removal  will  not 
affect  the  marshal's  right  to  sell  personal 
property  in  his  possession  and  for  which 
he  is  answerable.  U.  8.  v,  Arkansas  State 
Bank,  Hempst.  460,  24  Fed.  Cas.  No. 
14,515. 

The  service  of  a  sammons  by  a  deputy 
marshal  the  day  after  the  new  marshal 


has  filed  his  bond  and  taken  the  oath,  the 

Srocess  having  been  in  the  hands  of  the 
eputy,  is  good.  Stewart  r.  Hamilton, 
(1849)  4  McLean  534,  23  Fed.  Cas.  No. 
13,429. 

Fees. —  The  out-going  marshal  is  en- 
titled to  the  fee  earned  upon  all  writs  in 
the  hands  of  his  deputies  at  the  date  the 
office  changed  hands,  and  if  for  conven- 
ience of  making  up  accounts  he  is  content 
to  relinquish  his  right  to  those  fees  the 
in-coming  marshals  may  charge  them  up 
in  his  accounts.  U.  S.  t'.  Fletcher,  (1893) 
147  U.  S.  664,  13  S.  Ct.  434,  37  U.  S. 
(L.  ed.)   322. 

Penalty  envelope. —  This  section  does 
not  give  a  marshal  upon  expiration  of 
his  term  the  right  to  use  the  official 
"  penalty  envelopes  "  in  executing  process 
then  in  his  hands.  Penalty  Envelope, 
(1883)   17  Op.  Atty..Oen.  630. 

Settlement  of  accounts. — After  the  term 
of  office  of  a  marshal  has  expired  it  is 
still  his  duty  to  settle  his  accounts  with 
the  government,  and  he  discharges  this 
duty  under  the  sanction  of  his  official 
oath  and  the  obligation  of  his  official 
bond.  So  in  an  indictment  of  a  deputy 
marshal  for  presenting  a  false  and  fraudu- 
lent claim  against  the  United  States  in 
the  settlement  of  his  accounts  with  the 
marshal,  a  description  of  the  marshal  as 
then  late  marshal  of  the  United  States, 
he  being  then  and  there  an  officer  in  the 
civil  service  of  the  United  States,  is  not 
fatal  U.  S.  V.  Strobach,  (1883)  48  Fed. 
902.    . 


[UiiBerved  process  in  hands  of  retiring  marshal  or  deputy  marshal.] 

That  hereafter  all  unserved  process  remaining  in  the  hands  of  a  United 
States  marshal  or  his  deputies,  when  the  marshal  ceases  to  be  such,  shall  be 
immediately  delivered  to  the  succeeding  marshal  upon  request;  and  when 
a  deputy  United  States  marshal  resigns  or  is  removed  he  shall,  upon  request, 
deliver  to  the  United  States  marshal  for  the  district  all  process  remaining 
in  his  hands :    [30  Stat.  L.  1237.] 

This  is  from  the  Deficiencv  Appropriation  Act  of  March  3,  1899,  ch.  427,  30  Stat.  L. 
1214. 

See  the  next  preceding  provision  in  the  text. 


Sec.  791.  [Marshal's  returns  to  the  Solicitor  of  the  Treasury.]  Every 
marshal  shall,  within  thirty  days  before  the  commencement  of  each  term  of 
the  circuit  and  district  courts  in  his  district,  make  returns  to  the  Solicitor  of 
the  Treasury  of  the  proceedings  had  upon  all  writs  of  execution,  or  other 
process  which  have  been  placed  in  his  hands,  for  the  collection  of  moneys 
adjudged  and  decreed  to  the  United  States  in  the  said  courts,  respectively. 
[R.  S.] 

Act  of  May  16,  1820,  ch.  107,  3  Stat.  L.  596;  Act  of  May  29,  1830,  ch.  153,  4  Stat.  L. 
414. 
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Sec.  792.  [Returns  of  marshals  to  Auditor  of  Post-Offlce  Department.] 

Every  marshal  to  whom  any  execution  upon  a  judgment  in  any  suit  for 
moneys  due  on  account  of  the  Post-Office  Department  has  been  directed, 
shall  make  returns  to  the  Sixth  Auditor,  at  such  times  as  he  may  direct,  of 
the  proceedings  which  have  taken  place  upon  the  said  process  of  execution. 
[B.  S,] 


Act  of  July  2,  1836,  ch.  270,  6  Stat.  L.  83. 

"Auditor  for  the  Post-Office  Department "  is  now  the  official  designation  of  the  Sixth 
Auditor,  as  provided  in  the  Act  of  July  31,  1894,  ch.  174,  fi  3,  in  title  Tbbasust 
Depabthent. 

*'A  commissioner  of  the  circuit  court,"  mentioned  in  this  section,  is  an  extinct 
office;  the  Act  of  May  28,  1896,  ch.  252,  §  19,  supra,  p.  631,  provides  for  the  appoint- 
ment of  *'  United  States  Commissioners  **  by  district  courts,  with  the  same  powers  and 
duties  as  were  attached  to  the  former  office  of  Commissioner  of  the  Circuit  Court. 
As  to  the  powers  and  duties  of  such  conmiissioners,  see  the  notes  to  that  section. 

Sec.  945.  [Bail  and  affldavitB  maj  be  taken  by  commissioners  of  dr- 
coit  conrts.]  Bail  and  affidavits,  when  required  or  allowed  in  any  civil 
cause  in  any  circuit  or  district  court,  may  be  taken  by  a  commissioner  of  the 
circuit  court  for  the  district;  and  such  acknowledgments  of  bail  and  affi- 
davits shall  have  the  same  effect  as  if  taken  before  any  judge  of  such  courts. 
[22.  8,] 

Act  of  Feb.  20,  1812,  ch.  25,  2  Stat.  L.  679;  Act  of  March  1,  1817,  ch.  30,  3  Stat.  L. 
350. 


Sec.  1778.  [Taking  oaths,  acknowledgments,  etc.]  In  all  cases  in 
which,  under  the  laws  of  the  United  States,  oaths  or  acknowledgments  may 
now  be  taken  or  made  before  any  justice  of  the  peace  of  any  State  or  Terri- 
tory, or  in  the  District  of  Columbia,  they  may  hereafter  be  also  taken  or 
made  by  or  before  any  notary  public  duly  appointed  in  any  State,  district, 
or  Territory,  or  any  of  the  commissioners  of  the  circuit  courts,  and,  when 
certified  under  the  hand  and  oflBcial  seal  of  such  notary  or  commissioner, 
shall  have  the  same  force  and  effect  as  if  taken  or  made  by  or  before  such 
justice  of  the  peace.    [B.  8.] 

Act  of  Sept.  16,*  1850,  ch.  52,  9  Stat.  L.  458;  Act  of  July  29,  1854,  ch.  159,  10  Stat 
L.  315. 

See  note  to  R.  S.  sec.  945  immediatel^r  preceding  this  section. 

This  R.  S.  sec.  1778  is  repeated  in  title  Notabies  Public,  and  there  annotated  as 
far  as  it  relates  to  those  officers. 


The  limitation  upon  the  power  of  the 
commissioner  to  tsike  oaths  is  that  his 
power  shaU  not  extend  to  cases  other 
than  those  where  the  power  was  conferred 
by  law  upon  a  justice  of  the  peace,  and 
there  is  no  authority  which  permits  com- 
missioners, in  taking  bail  in  criminal 
cases,  to  administer  an  oath  on  which 
perjury  could  be  predicated,  where  the 
laws  of  the  state  do  not  authorize  the 
state  officers  mentioned  in  the  statute  to 
administer  oaths  for  similar  purposes. 
U.  S.  V,  Garcelon,  (D.  C.  Colo.  1897)  82 
Fed.  611. 

Instruments  required  to  be  acknowl- 
edged and  recorded  by  the  state  law  may 
be  acknowledged  before  a  United  Stat^ 
commissioner.  Strong  v.  U.  S.,  (S.  D. 
Ala.  1888)   34  Fed.  17. 


A  deposition  taken  before  one  who  cer- 
tifies himself  to  be  a  commissioner  "  ap- 
pointed by  the  District  Court  of  the 
United  States  for  the  eastern  district  of 
Louisiana,"  sealed  by  such  commissioner 
and  directed  to  the  clerk  of  the  Circuit 
Court,  could  be  read  in  evidence  to  the 
jury,  and  it  was  not  necessary  that  the 
appointment  of  the  commissioner  should 
be  authenticated  by  the  record  and  that 
the  depositions  should  be  directed  to  the 
court  and  not  to  the  clerk,  Whitney  v, 
Huntt,  (1837)  5  Cranch  C.  C.  120,  29 
Fed.  Cas.  No.  17,589. 

The  proper  venue  of  an  affidavit  taken 
before  a  United  States  commissioner  is: 
**  United   States   of   America,   district  of 

,"  naming  the  district  and  state  for 

which  the   commissioner  is  such.     Ster- 
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reck  f>.  Pugsley,  (1874)  1  Flipp.  350,  22 
Fed.  Gas.  No.  13,379,  holding  that  a 
venue,  "State  of  Michigan^  County  of 
Calhoun,"  was  irregular. 

Appeal  bonds. —  In  the  absence  of  a  rule 
of  court  providing  otherwise,  appeal  bonds 
in  admiralty  may  be  taken  before  a  United 
States  commissioner.  The  Canary  No.  2, 
(1884)   22  Fed.  636. 

Verification  of  papers  for  arrest. —  In 
the  application  of  the  state  laws  to  cases 
in  the  federal  court,  the  verification  of 
the  necessary  papers  required  to  be  made 
in  order  to  procure  the  arrest  of  the  de- 
fendant need  not  be  strictly  confined  to 
the  officer  named  in  the  state  statute,  but 
the  officers  of  the  federal  court  who  are 
authorized  to  administer  oaths  and  verify 
papers  used  in  that  court  may  take  sud^ 


verification.     Fulton  v.  Gilmore,    (1878) 
2  Flipp.  260,  9  Fed.  Cas.  No.  5,154. 

Returns  made  by  national  bank. —  This 
section  does  not  grant  to  notaries  public 
or  to  commissioners  the  power  to  admin- 
ister the  oaths  required  by  R.  S.  sec.  5211 
(in  title  National  Banks)  verifying  the 
returns  made  by  national  banks  to  the 
comptroller.  Such  power  was  granted 
notaries  by  the  Act  of  Feb.  26,  1881,  21 
Stat.  L.  352.  U.  S,  t?.  Curtis,  (1882)  107 
U.  S.  671,  2  S.  Ct.  607,  27  U.  S.  (L.  ed.) 
634. 

A  bill  for  an  injunction  in  a  federal 
court,  verified  before  a  commissioner  of 
deeds  of  the  city  of  New  York,  is  im- 
properly verified.  Stationary  Engineer 
Pub.  Co.  V.  Comerford,  (1907)  155  Fed. 
667. 


Sec.  4.  [Mandamus  by  circuit  court  to  officers  to  perform  duties  of  this 
act.]  That  the  circuit  courts  of  the  United  States,  for  the  purposes  of  this 
act,  shall  have  power  to  award  the  writ  of  mandamus,  according  to  the 
course  of  the  common  law,  upon  motion  of  the  Attorney-General  or  the  dis- 
trict attorney  of  the  United  States,  to  any  officer  thereof,  to  compel  him  to 
make  the  returns  and  perform  the  duties  in  this  act  required.  [18  Stat.  L, 
333.] 

The  foregoing  section  4,  and  the  following  sections  5,  6,  and  19  given  in  the  text 
are  a  part  of  the  Act  of  Feb.  22,  1875,  eh.  95,  18  Stat.  L.  333,  entitled  "An  act  regu- 
lating fees  and  costs  and  for  other  purposes."  Section  1  of  the  same  Act  relating  to 
accoimts  for  costs,  etc.,  is  given  supra,  p.  711;  section  2  provides  for  increased  bond 
of  clerk  and  marshal,  supra,  p.  639;  section  3  provides  for  bonds  of  clerks,  supra,  p.  640; 
sections  5  and  6  immediately  foUow  this  section  4;  section  7  provides  for  mileage  and 
eicpenses  of  attorneys,  marshals  and  clerks,  supra,  p.  714;  and  section  8  is  a  general 
repeal  of  inconsistent  provisions. 

"Circuit  courts"  mentioned  in  the  text  section  were  aholished  and  their  powers 
and  duties  imposed  upon  district  courts  by  Judicial  Code,  §§  289-291,  in  titlQ  JuDi- 

OIABT. 


Sec.  5.  [Clerks  failing  to  make  report,  etc.,  to  be  removed — suoces- 
son.]  That  if  any  clerk  of  any  district  or  circuit  court  of  the  United  States 
shall  willfully  refuse  or  neglect  to  make  any  report,  certificate,  statement,  - 
or  other  document  required  by  law  to  be  by  him  made,  or  shall  willfully 
refuse  or  neglect  to  forward  any  such  report,  certificate,  statement,  or  docu- 
ment to  the  department,  officer,  or  person  to  whom,  by  law,  the  same  should 
be  forwarded,  the  President  of  the  United  States  is  empowered,  and  it  is 
hereby  made  his  duty,  in  every  such  case,  to  remove  such  clerk  so  offending 
from  office  by  an  order  in  writing  for  that  purpose.  And  upon  the  presen- 
tation of  such  order,  or  a  copy  thereof,  authenticated  by  the  Attorney-Gen- 
eral of  the  United  States,  to  the  judge  of  the  court  whereof  such  offender 
is  clerk,  such  clerk  shall  thereupon  be  deemed  to  be  out  of  office,  and  shall 
not  exercise  the  functions  thereof.  And  such  district  judge,  in  the  case  of 
the  clerk  of  a  district  court,  shall  appoint  a  successor ;  and  in  the  case  of 
the  clerk  of  a  circuit  court,  the  circuit  judge  shall  appoint  a  successor.  And 
such  person  so  removed  shall  not  be  eligible  to  any  appointment  as  clerk  or 
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deputy  clerk  for  the  period  of  two  years  next  after  such  removal.    [18  Stat 
L.  334.] 

See  the  note  to  the  preceding  section  4  of  this  Act. 

"  Circuit "  courts  mentioned  in  this  section  were  abolished  by  Judicial  Code,  fi  289, 
in  title  Judiciaby. 


Sec.  6.  [Punishment  of  elerk  for  willful  refusal  or  neglect,  etc.]  That 
if  any  clerk  mentioned  in  the  preceding  section  shall  willfully  refuse  or 
neglect  to  make  or  to  forward  any  such  report,  certificate,  statement,  or 
document  therein  mentioned,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  a  fine  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  in  the  discretion  of  the  court ;  but  a 
conviction  under  this  section  shall  not  be  necessary  as  a  condition  precedent 
to  the  removal  from  ofiice  provided  for  in  this  act.    [18  Stat.  L.  334.] 

See  the  note  to  section  4  of  this  Act,  aupray  p.  773.    - 

Sec.  19.  [Ck>mmissioner8,  clerks,  and  deputy  elwkB  may  administer 
oaths.]  •  •  •  United  States  commissioners  and  all  clerks  and  all  deputy 
clerks  of  United  States  courts  are  hereby  authorized  to  administer  oaths. 
[29  Stat.  L.  184,  as  amended  by  31  Stat.  L.  956.] 

See  the  note  to  section  4  of  this  Act,  supra,  p.  773. 

For  this  provision  see  the  ehd  of  section  19  of  the  Act  of  May  28,  1896,  eh.  252, 
supra,  p.  631,  and  see  the  notes  thereto,  said  provision  being  repeated  here  for  con- 
venience. 

The   oath   by  which   the  surety   on  a      U.  S.  r.  Hardison,  (S.  D.  Ga.  1905)   135 
distiller's  bond  attempts  justification  may      Fed.  419. 
be  taken  by  a  United  States  commissioner. 


An  Act  To  provide  a  seal  for  United  States  commissioners. 

[Act  of  June  28, 1906,  ch.  3573,  34  Stat.  L.  546.] 

[Seal  of  United  States  commissioners.]  That  each  United  States  com- 
missioner shall  provide  himself  with  an  official  impression  seal,  to  be  pre- 
scribed by  the  Attorney-General,  which  said  seal  shall  be  affixed  to  each 
jurat  or  certificate  of  the  official  acts  of  said  commissioner,  but  no  increase 
of  fees  shall  be  allowed  by  reason  thereof.    [34  Stat.  L.  546.] 

Prior  to  the  passage  of  this  Act  it  was  his  hand  alone.     Starr  r.  U.  6.,    (1894) 

held  that  a  commissioner,  like  a  justice  153  U.  S.  614,   14  S.  Ct.  919,  38  U.  S. 

of   the   peace,   is   not   obliged   to   have   a  (L.  ed.)   841. 
seal,  and  that  his  warrants  may  be  under 


An  Act  To  authorize  the  commencement  and  conduct  of  legal  proceedings 

under  the  direction  of  the  Attomej-Gkeneral. 

[Act  of  June  30,  1906,  ch.  3935,  34  Stat.  L.  816.] 

[Attorney-General,  special  counsel,  etc.,  mAj  conduct  proceedings  in 

any  district.]  That  the  Attorney-General  or  any  officer  of  the  Department 
of  Justice,  or  any  attorney  or  counselor  specially  appointed  by  the  Attorney- 
General  under  any  provision  of  law,  may,  when  thereunto  specifically 
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directed  by  the  Attorney-General,  conduct  any  kind  of  legal  proceeding, 
civil  or  criminal,  including  grand  jury  proceedings  and  proceedings  before 
committing  magistrates,  which  district  attorneys  now  are  or  hereafter  may 
be  by  law  authorized  to  conduct,  whether  or  not  he  or  they  be  residents  of 
the  district  in  which  such  proceeding  is  brought.     [34  Stat,  L.  816.] 

An  "  attorney  or  counselor  specially  appointed "  has  particular  reference  to  the 
appointment  authorized  by  R.  S.  sec.  363,  supra,  p.  620. 


"Attorney  or  counselor.'' —  One  who  haa 
been  admitted  as  an  attorney  of  the 
county  bar  of  a  state  is  a  qualiiled  "  at- 
torney or  counselor  **  within  the  meaning 
of  this  section.  Admission  to  the  bar  of 
the  Supreme  Court  of  the  state  or  of 
the  United  States  is  not  necessary  to  his 
appointment  to  conduct  legal  proceedings 
before  the  grand  jury.  U.  S.  17.  Philadel- 
phia, etc.,  R.  Co.,  (E.  D.  Pa.  1915)  221 
Fed.  683. 

Grand  jury  proceedings  may  be  con- 
ducted by  two  special  assistant  district 
attorneys,  appointed  by  the  Attorney-Gen- 
eral;  and  in  such  case  they  may  make' 
such  a  division  of  the  labor  incident  to 
the  conduct  of  the  proceedings  as  to  them 
may  seem  best.  The  fact  that  one  con- 
ducted- the  examination  of  the  witnesses 
and  the  other  stenograph ically  reported 
the  testimony  does  not  infringe  any  rights 
of  defendants  against  whom  indictments 
are  found.  U.  S.  t?.  Haskell,  169  Fed.  452. 
As  to  the  authority  of  a  special  assistant 
prior  to  the  passage  of  the  Act  given  in 
the  text,  see  the  notes  to  R.  S.  sec.  363, 
9upra,  p.  620. 

The  presence  of  a  stenographer  within 
the  grand  jnry  room  for  the  purpose  of 
taking  testimony  is  improper  and  his 
presence  there  cannot  be  justified  by  the 
device  of  having  him  admitted  for  that 
purpose  under  the  guise  of  an  attorney 
to  conduct  the  proceedings.  U.  S.  v. 
Philadelphia,  etc,  R.  Co.,  (E.  D.  Pa. 
1915)  221  Fed.  683,  wherein  the  court 
said:  ''The  question  presented,  then,  is 
whether,  under  the  guise  of  appointment 
of  attorneys  to  conduct  proceedings  be- 
fore the  grand  jury,  professional  stenog- 
raphers, who,  as  in  this  case,  have  been 
admitted  to  a  county  bar,  may  lawfully 
be  present  in  a  grand  jury  room  for  the 
sole  purpose  of  taking  stenographic  notes 
of  the  testimony.  While  there  have  been 
decisions  to  the  contrary  in  other  cir- 
cuits, I  know  of  no  decision  in  this  cir- 
cuit contrary  to  the  rule  Btated  in  the 
case  of  U.  S.  v.  Edgerton  (D.  C.  Mont. 
1897)  80  Fed.  374,  where  the  court  said: 
'  It  is  beyond  question  that  no  person, 
other  than  a  witness  undergoing  exami- 
nation, and  the  attorney  for  the  govern- 
ment, can  be  present  during  the  sessions 
of  the  grand  jury.  The  rule  is  inherent 
in  the  grand  jury  system  with  all  the 
force  of  a  statutory  enactment.  The 
cases  where  bailiffs  and  stenographers 
have  on  occasions  been  temporarily  pres- 


ent in  the  grand  jury  room  are  only  ap- 
parent exceptions.  The  rule,  in  its  spirit 
and  purpose  admits  of  no  exception.  .  .  . 
If  the  presence  of  an  unauthorized  person 
in  the  grand  jury  room  may  be  excused, 
who  will  set  bounds  to  the  abuse  to  fol- 
low sUch  a  breach  of  the  safeguards  which 
surround  the  grand  jury  ? '  The  act  of 
1906  was  apparently  passed  to  meet  the 
situation  arising  in  cases  like  U.  S.  r. 
Rosenthal,  (S.  D.  N.  Y.  1903)  121  Fed, 
862,  where  it  was  held  that  the  presence 
of  Mr.  Wickham  Smith,  a  distinguished 
customs  lawyer  of  New  York,  as  special 
assistant  to  the  Attorney  General,  was 
without  authority  of  law,  and  the  indict- 
ments were  quasned  for  the  reason  that 
they  were  based  upon  proceedings  con- 
ducted by  him  before  the  grand  jury.  In 
the  case  of  U.  S.  i?.  Heinze,  (S.  D.  N.  Y. 
1910)  177  Fed.  770,  the  indictments  were 
quashed  upon  the  ground  of  the  presence 
of  an  employee  of  the  Department  of  Jus- 
tice, who  was  engaged  in  the  investiga- 
tion of  the  caae  in  question.  He  was  not 
an  attorney  at  law.  In  holding  that  the 
Attorney  Generars  special  direction  to 
him  as  an  officer  of  the  Department  of 
Justice  under  the  act  of  1906  was  unau- 
thorized, inasmuch  as  it  was  apparent 
that  he  was  merely  an  employee  of  the 
Department,  Judge  Hough  said:  *  It  is 
in  my  judgment  •  entirely  clear  that  the 
intent  of  the  act  of  1906  was  plainly  not 
to  authorize  the  introduction  into  the 
grand  jury  room  of  previously  unauthor- 
ized laymeik,  but  to  enlarge  the  number 
of  oflSceholding  lawyers  who  mi^ht  attend 
before  the  jury  to  render  assistance  in 
matters  of  law  alone:  .  In  the  recent  case 
of  U.  S.  V.  Rubin,  (D.  C.  Conn.  1914) 
218  Fed.  245,  Judge  Thomas  held  that 
the  presence  of  a  stenographer  in  the 
grand  jury  room  was  suflScient  ground 
for  quashing  the  indictment.  -  In  that 
case  the  stenographer  was  not  an  attor- 
ney at  law,  as  in  the  present  case,  spe- 
cially appointed  by  the  AttorneyGeneral 
under  any  provision  of  law.  The  pres- 
ence of  stenographers  in  the  grand  jury 
room,  as  suggested  by  Judge  Sessions  in 
the  recent  case  of  U.  S.  t?.  Rockefeller, 
(D.  C.  N.  Y.  1914)  221  Fed.  462,  has 
been  supported  to  some  extent.  The 
grounds  upon  which  it  is  in  part  justi- 
fied by  Judge  Sessions  is  not  persuasive 
to  my  mind.  The  learned  judge  says: 
*It  seems  to  me  that,  if  the  testimony 
given   before   the   grand    jury   may   not, 
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under  any  circumstances  or  conditions,  b© 
made  a  matter  of  record  and  reference, 
we  are  opening  the  door  very  wide,  and 
inviting  not  onlv  perjured  and  incompe- 
tent testimony,  but  even  gossip  and  con- 
jecture, before  the  grand  jury.  The  pro- 
ceedings there  are  not  in  strict  accord 
with  the  proceedings  in  the  trial  of  a 
case,  and,  if  no  safeguards  are  provided, 
many  witnesses  may  be  influenced  or  per- 
suaded or  induced  to  indulge  in  state- 
ments and  accusations  which  ought  not 
to  be  permitted  or  tolerated.'  If  a  record 
is  to  be  kept  of  the  proceedings  before  the 
grand  jury  upon  those  grounds,  it  should 
be  equally  open  to  the  defendant  and  to 
the  government.  While  the  presence  of 
a  stenographer  is  no  doubt  a  material 
aid  and  convenience  to  the  prosecuting 
officer,  in  order  that  he  may  have  before 
him  a  record  of  what  was  said  by  the 
witnesses  to  assist  in  the  preparation  of 
his  case,  it  is  very  apparent  tiuit  if 
stenographers  are  to  be  admitted,  and, 
as  in  the  present  case  of  Mr.  Glift,  the 
testimony  is  to  be  transcribed  by  out- 
siders, the  traditional  secrecy  of  the  pro- 
ceedinpTB  is  invaded,  without  regard  to 
necessity,  such  as  arose  in  U.  S.  v.  Far- 
rington,  (D.  C.  N.  Y.  1881)  6  Fed.  343. 
If  the  presence  of  a  stenographer  within 


the  grand  jury  room  for  the  purpose  of 
taking  testimony  is  improper,  can  his 
presence  there  be  justified  by  the  device 
of  having  him  admitted  for  that  purpose 
under  the  guise  of  an  attorney  to  conduct 
the  proceedings?  It  is  apparent  that 
there  was  no  such  intention  on  the  part 
of  Congress,  and  this  court  is  not  willing 
to  put  a  construction  on  the  act  of  1906 
overruling  the  established  procedure  be- 
fore grand  juries,  unless  moved  to  do  so 
by  the  authority  of  a  decision  of  a  higher 
court." 

In  Latham  r.  U.  S.,  (CCA.  6th  Cir. 
1915)  226  Fed.  420,  141  G.  C.  A.  250, 
L.  R.  A.  1916D  1118,  where  a  clerk  in 
the  office  of  the  district  attorney  and  an 
adept  stenographer,  after  having  sub- 
scribed an  oath  before  the  clerk  of  the 
court  to  keep  secret  the  proceedings  of 
the  grand  jury,  at  the  instance  of  the 
district  attorney,  was  present  in  the 
grand  jury  room,  and  tcfok  steno^aphic 
notes  of  the  testimony  upon  which  an 
indictment  was  found,  it  was  held  that 
this  was  not  an  informality,  but  matter 
of  substance,  and  ground  for  quashing 
the  indictment,  without  the  necessity  of 
allegation  or  proof  that  the  defendant 
was  prejudiced  by  the  presence  of  the 
stenographer. 


An  Act  To  authorize  United  States  marshals  and  their  respective  ehief 

office  deputies  to  administer  certain  oaths. 

[Act  of  Feb.  21,  1911,  ch.  144,  36  Stat  L.  927.] 

9 

[United  States  courts  —  marshals  and  chief  deputy  may  administer 
oaths  to  deputies,  etc.,  presenting  accounts.]  That  each  United  States 
marshal  and  each  chief  deputy  United  States  marshal  is  hereby  authorized 
and  empowered  to  administer  oaths  to  the  marshal's  deputies  and  other 
persons  presenting  to  the  marshal  claims  and  accounts  for  payment :  Pro- 
vided, That  the  United  States  marshal  or  chief  deputy  marshal  shall  not 
be  entitled  to  any  fee  for  administering  such  oaths.    [36  Stat.  L,  927.] 


[Sec.  1.]  [Payment  of  salaries  by  marshals.]  •  •  •  From  and  after 
October  first,  nineteen  hundred  and  fourteen,  it  shall  be  the  duty  of  the 
United  States  marshals  to  pay,  under  regulations  prescribed  by  the  Attor- 
ney General,  the  salaries  of  all  judges  of  the  United  States  courts,  except 
the  justices  of  the  Supreme  Court  of  the  United  States,  the  salaries  of 
judges  retired  under  section  seven  hundred  and  fourteen  of  the  Revised 
Statutes,  and  the  judges,  officials  and  employees  of  all  courts  whose  sessions 
are  held  in  the  District  of  Columbia,  whose  salaries  shall  be  paid  through 
the  disbursing  officer  of  the  Department  of  Justice  as  hitherto  provided, 
United  States  district  attorneys,  their  regular  assistants,  clerks,  and  mes- 
sengers, and  United  States  marshals  and  their  deputies:   Provided,  That 
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every  United  States  marshal  operating  under  a  bond  executed  prior  to  the 
passage  of  this  Act  shall  give  bond  effective  thereafter  for  the  faithful  per- 
formance of  the  duties  of  his  ofSce,  including  the  payment  of  the  salaries 
anove  mentioned.    [38  Stat  L.  653.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 
As  to  bonds  of  marshals  executed  prior  to  the  passage  of  this  Act,  see  B.  S.  sees. 
783,  784,  785,  awf^a,  pp.  640-645. 


[Sbo.  1.]  [Law  books  for  judicial  officers,  etc.,  to  be  marked  and  trans- 
mitted to  successors.]  Books  for  Judicial  Officers:  For  purchase  and 
rebinding  of  law  books,  including  the  exchange  thereof,  for  United  States 
judges,  district  attorneys,  and  other  judicial  officers,  including  the  nine 
libraries  of  the  United  States  circuit  courts  of  appeals,  to  be  expended 
under  the  direction  of  the  Attorney  General :  Provided,  That  such  books 
shall  in  all  cases  be  transmitted  to  their  successors  in  office ;  all  books  pur- 
chased thereunder  to  be  plainly  marked,  **  The  property  of  the  United 
States. ' '    [38  Stat.  L.  1048.  ] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4, 
1915,  ch.  141. 

The  same  provision  has  appeared  in  the  Appropriation  Acts  for  each  of  the  last 
several  years  including  the  L^islative,  Executive,  and  Judicial  Appropriatioa  Act 
of  May  10,  1916,  ch.  117,  {  1,  39  Stat.  L.  119. 


•Sm 


IV.  OFFICERS  OF  PABTICULAB  DISTSIOTS 

Judicial  Code,  i  3,  in  title  Judiciary,  provides  that  ''a  clerk  shall  be  appointed 
for  each  district  court  by  the  jud^e  thereof,  except  in  cases  otherwise  provided  for  by 
law,"  and  Judicial  Code,  S  4,  in  title  Judiciary,  provides  for  the  appointment, 
"  except  as  otherwise  specially  provided  by  law,"  and  the  removal  of  deputy  clerks. 

The  omission  from  this  division  IV  of  a  multitude  of  special  provisions  relating  to 
clerks  and  deputy  clerks  is  sufficiently  explained  by  (quoting  the  following  from  the 
report  of  the  Congressional  Committee  on  Revision  in  the  note  to  Judicial  Code, 
f  69,  in  title  Judiciary,  at  the  beginning  of  ."  Chapter  Five.  District  Courts  — 
Districts,  and  Pl^ovisions  Applicable  to  Particular  States  " : 

"The  general  law  (see  Judicial  Code,  section  3)  provides  for  one  clerk  of  the  court 
in  each  judicial  district.  In  eight  of  the  seventy-eight  judicial  districts  embraced 
within  the  states  special  provision  is  made  for  more  than  one  clerk,  viz.:  Arkansas, 
eastern  district,  three  clerks;  Kentucky,  eastern  district,  six  clerks;  Kentucky,  western 
district,  four  clerks;  Missouri,  western  district,  four  clerks;  North  Carolina,  eastern 
district,  five  clerks;  Nortii  Carolina,  western  district,  four  clerks;  Virginia,  western 
district,  four  clerks;  Wisconsin,  western  district,  three  clerks.  Each  of  these  cbrks 
is  an  independent  clerk,  entitled  to  the  maximum  compensation  allowed  the  single 
clerk  of  each  of  the  seventy  judicial  districts.  So,  in  the  eastern  district  of  Kentucky, 
for  example,  each  of  the  six  clerks  is  entitled  to  retain  out  of  the  fees  received,  if 
enough  for  that  purpose,  a  compensation  of  $3,500,  or  six  times  the  amount  that  could 
be  retained  by  one  clerk.  As  a  matter  of  fact,  in  the  eastern  district  of  Kentucky  the 
same  man  is  clerk  of  the  Circuit  and  the  District  Court  at  five  places,  thus  entitling 
him  to  a  maximum  compensation  of  $35,500  per  annum,  should  the  fees  be  sufficient. 
No  good  reason  exists  why  there  should  be  but  one  clerk  in  each  of  the  seventy  dis- 
trict, and  from  three  to  six  clerks  in  the  remaining  eight  districts.  For  this  reason 
the  provisions  authorizing  the  appointment  of  more  than  one  clerk  in  a  district  are 
omitted,  thus  providing  for  but  one  clerk  in  each  district.  In  lieu  of  clerks,  deputy 
clerks  are  provided  for  at  each  place  of  holding  court  in  the  eight  districts  at  which 
clerks  are  now  provided  for. 

"The  general  law  (revised  in  Judicial  Code,  Bcction  4)  leaves  to  the  discretion  of 
the  judge  the  number  of  deputy  clerks  to  be  appointed.    In  a  number  of  Acts  Congress 
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has  provided  that  deputy  clerks  and  deputy  marshals  shall  be  appointed  for  certain 
places.    Provisions  of  this  character  have  been  retained  in  the  sections  in  this  chapter. 

"  In  other  Acts  are  to  be  found  provisions  for  deputy  clerks  at  certain  places,  if  th« 
judge  deems  it  necessary.  This  is  merely  a  restatement  of  the  general  authority  exist- 
ing under  Judicial  Code,  section  4,  and  all  such  provisions  are  omitted  as  redundant 

"  In  other  Acts  are  to  be  found  provisions  enlarf^ing  the  general  power  because  of 
some  peculiar  condition  in  the  district  not  existing  in  other  districts.  For  this  reason 
a  number  of  provisions  of  that  character  have  been  retained  in  the  sections." 


[Alabama  —  district  attomejrff  and  marshals.]  That  in  each  of  the 
three  judicial  districts  of  the  State  of  Alabama  there  shall  be  a  district 
attorney  and  a  marshal.    [27  Stat.  L.  745.] 

This  provision  constituted  the  Act  of  March  3,  1893,  ch.  220,  entitled  "An  Act  to 
prescribe  the  number  of  district  attorneys  and  marshals  in  the  judicial  districts  of  the 
State  of  Alabama." 

This  Act  superseded  the  provisions  in  respect  of  the  district  attorney  in  Alabama 
in  R.  S.  sec.  767,  supra,  p.  619;  the  provisions  in  respect  of  the  marshal  in  Alabama  in 
R.  S.  sec.  776,  aupra,  p.  626;  and  the  provisions  in  respect  of  said  district  attorney  and 
marshal  in  the  Act  of  June  22,  1874,  ch.  401,  $  3,  18  Stat.  L.  195. 

As  to  the  salaries  of  district  attorneys  and  marshals  in  Alabama  see  sections  7 
and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  8upra,  pp.  722,  736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
rV',  supra,  p.  777. 

Judicial  Code,  |  70  (a^  amended  by  the  Act  of  Feb.  28,  1913,  ch.  89),  in  title 
Judiciary,  requires  the  clerk  for  the  northern  and  for  the  middle  district,  respectively, 
to  maintain  at  Bpecified  places  an  office  in  charge  of  himself  or  a  deputy. 


Arixona.  The  territory  of  Arizona'became  a  state  by  proclamation  of  the  President, 
Feb.  14,  1912,  37  Stat.  L.  1728,  pursuant  to  the  Res.  of  Aug.  21,  1911,  No.  8,  37  Stat. 
L.  39,  which  latter  was  in  accordance  with  the  Enabling  Act  of  June  10,  1910,  ch.  310, 
36  Stat.  L.  557,  568,  all  set  forth  in  title  States.  Section  31  of  said  Enabling  Act  (in 
title  States)  provides  for  the  appointment  of  a  marshal,  a  district  attorney  and  clerks 
for  the  (then)  circuit  and  the  district  court,  said  clerks  to  keep  their  offices  at  the 
capital ;  and  provides  that  the  marshal,  district  attorney  and  clerks,  and  "  all  other 
officers  and  persons  performing  duties  in  the  administration  of  justice  therein,  shall 
severally  possess  the  powers  and  perform  the  duties  lawfully  possessed  and  required 
to  be  performed  by  similar  officers  in  other  districts  of  the  United  States,  and  shall, 
for  the  services  they  perform,  receive  the  fees  and  compensation  now  allowed  by  law 
to  officers  performing  similar  services  for  the  United  States  in  the  Territory  of 
Arizona." 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
IV,  supra,  p.  777. 

As  to  the  fees  of  clerks  see  R.  S.  sec.  828,  supra,  p.  657. 

As  to  the  salary  of  the  district  attorney  and  the  marshal  in  the  Territory  of  Arizona 
to  which  reference  was  made  in  section  31  of  the  Enabling  Act,  as  above  quoted,  see 
sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 


Arkansas.  As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  bf 
this  division  IV,  supra,  p.  777. 

Judicial  Code,  §  71,  in  title  Judicoaby,  requires  the  clerk  in  each  of  the  two 
districts  to  maintain  at  specified  places  an  office  in  charge  of  himself  or  a  deputy. 

As  to  the  salaries  of  the  district  attorney  and  marshal  in  the  eastern  district  see 
sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  736, 
and  as  to  their  salaries  in  the  western  district  see  the  Act  of  Jime  23,  1913,  ch.  3, 
§  1,  supra,  p.  727. 


Sec.  7.  [California  —  marshal  and  district  attorney  for  southern  dis- 
trict.] •  •  •  And  there  shall  also  be  appointed  a  marshal  and  attorney 
of  the  United  States  for  said  southern  district  of  California,  who  shall 
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respectively,  receive  such  fees  and  compensation  and  exercise  such  powers 
and  duties  as  are  now  fixed  and  enjoined  by  law.    [24  Stai.  L,309.] 

This  is  part  of  a  section  in  the  Act  of  Aug.  5,  1886,  ch.  928,  of  which  Act  the 
following  section  9  is  also  a  part.  Section  1  of  said  Act  created  the  southern  dis- 
trict, was  superseded  by  Judicial  Code,  §  72,  in  title  Judiciart,  and  was  repealed 
by  force  of  the  provision  in  the  third  paragraph  from  the  end  of  Judicial  Code, 
§  297,  in  title  Judiciaby. 

As  to  the  compensation  of  marshals  and  district  attorneys  in  California  by  salaries, 
etc.,  see  the  provisions  in  section  6  of  the  Act  of  May  28,  1896,  ch.  252,  and  in  the 
sections  mentioned  in  the  note  thereto  aupra,  p.  718,  sections  7  and  9  of  said  Act  of 
1896,  supra,  pp.  722,  736;  and  the  Act  of  June  30,  1906,  ch.  3914,  S  1,  supra^  pp.  727, 
739. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
IV,  supra,  p.  777. 

Judicial  Code,  |  72,  in  title  Judioeabt,  as  amended  by  the  Act  of  May  16,  1916, 
ch.  122,  39  Stat.  L.  122  (1918  Supp.  Fed.  Stat.  Ann.,  title  Judiciary),  Federal 
Statutes  Annotated  Pamp&.  Supp.  No.  7  for  July,  1916,  p.  15,  requires  the  clerk  for 
the.  northern  district  to  maintain  an  office  at  Sacramento,  in  charge  of  himself  or  a 
deputy. 

R.  8.  sec.  840,  supra,  p.  704,  authorized  clerks  in  California  to  charge  and  receive 
double  fees. 

Sec.  9.  [Transcripts  of  records.]  That  either  of  the  clerks  of  the  circtiit 
and  district  courts  for  the  said  northern  district  of  California  is  hereby 
authorized,  at  the  request  of  the  district  judge  of  said  southern  district, 
and  at  the  cost  of  the  parties  requiring  the  same,  to  make  transcripts  of  any 
of  the  records,  files,  or  papers  of  the  district  and  circuit  courts  of  the  United 
States,  remaining  in  the  office  of  the  clerks  of  the  present  district  of  Cali- 
fornia, and  of  all  matters  and  proceedings  which  relate  to  or  concern  liens 
upon  or  title  to  real  estate  situated  in  said  southern  district ;  and  such  tran- 
scripts, when  so  made  by  either  of  said  clerks,  shall  be  certified  to  be  true 
and  correct  by  the  clerk  making  the  same,  and  the  same,  when  so  made  and 
certified,  and  filed  in  the  proper  court,  shall  constitute  the  record  in  such 
court,  and  shall  be  evidence  in  all  courts  and  places  equally  with  said 
originals.     [24  Stat.  L.  310,] 

See  the  notes  to  the  preceding  section  7  of  this  Act. 

"  Circuit  *'  courts  mentioned  in  this  section  were  abolished  by  Judicial  Code, 
S  289,  in  title  Judiciabt. 


Sec.  8.  [Canal  Zone  —  district  attorney,  marshal;  and  clerk  —  appoint- 
ment, duties,  and  salaries.]  *  •  •  There  shall  be  a  district  attorney 
and  a  marshal  for  said  district.  It  shall  be  the  duty  of  the  district  attor- 
ney to  conduct  all  business,  civil  and  criminal,  for  the  Government, 
and  to  advise  the  governor  of  the  Panama  Canal  on  all  legal  questions 
touching  the  operation  of  the  canal  and  the  administration  of  civU  affairs. 
It  ishall  be  the  duty  of  the  marshal  to  execute  all  process  of  the  court, 
preserve  order  therein,  and  do  all  things  incident  to  the  office  of  marshal. 
The  district  judge,  the  district  attorney,  and  the  marshal  shall  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  for 
terms  of  four  years  each,  and  until  their  successors  are  appointed  and 
qualified,  and  during  their  terms  of  office  shall  reside  within  the  Canal 
Zone,  and  shall  hold  no  other  office  nor  serve  on  any  official  board  or  com- 
mission nor  receive  any  emoluments  except  their  salaries.  The  district 
judge  shall  receive  the  same  salary  paid  the  district  judges  of  the  United 
States,  and  shall  appoint  the  clerk  of  said  court,  and  may  appoint  one 
assistant  when  necessary,  who  shall  receive  salaries  to  be  fixed  by  the 


780  4  FED.  STAT.  ANN.  (2d  Ed.) 

President.    •    •    •    The  district  attorney  and  the  marshal  shall  be  paid 
each  a  salary  of  five  thousand  dollars  per  annum.     [37  Stat.  L.  565.1 

This  is  part  of  a  section  in  the  Act  of  Aug.  24,  1912,  ch.  390,  37  Stat.  L.  560, 
entitled  "An  Act  To  provide  for  the  opening,  maintenance,  protection,  and  operation 
of  the  Panama  Canal,  and  the  sanitation  and  government  of  the  Canal  Zone."  The 
entire  section  and  the  entire  section  9  of  the  same  Act  are  given  in  title  Judigiabt; 
and  the  other  sections  of  the  Act  are  given  in  title  Rivebs,  Habbobs,  and  Canals. 
Said  sections  8  and  9  established  '*  the  district  court  of  the  Canal  Zone,"  and  made 
provision  for  its  jurisdiction  and  the  procedure  therein. 

Sec.  9.  [Duties  of  derks  and  ministerial  officers.]  *  *  *  All  laws 
of  the  Canal  Zone  imposing  duties  upon  the  clerks  or  ministerial  officers 
of  existing  courts  shall  apply  and  impose  such  duties  upon  the  clerks  and 
ministerial  officers  of  the  new  courts  created  by  this  Act  having  jurisdiction 
of  like  cases,  matters,  and  duties.    [37  Stat.  L.  566.] 

See  the  note  to  the  immediately  preceding  section  8. 


[Seo.  1.]  [Colorado  —  subject  to  laws  of  United  States  —  appoint- 
ment of  judge,  marshal,  and  district  attorney.]  That  when  the  State  of 
Colorado  shall  be  admitted  into  the  Union,  according  to  the  provisions  of 
the  act  entitled  "An  act  to  enable  the  people  of  Colorado  to  form  a  consti- 
tution and  State  government,  and  for  the  admission  of  said  State  into  the 
Union  on  an  equal  footing  with  the  original  States,"  approved  March  third, 
eighteen  hundred  and  seventy-five,  the  laws  of  the  United  States  not  locally 
inapplicable  shall  have  the  same  force  and  effect  within  the  said  State  as 
elsewhere  within  the  United  States;  and  said  State  shall  constitute  one 
judicial  district,  to  be  called  the  district  of  Colorado ;  and  for  said  district 
a  district  judge  and  a  marshal  and  a  district  attorney  of  the  United  States 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  with  the  same  rights,  powers,  and  duties  provided  by  law  for 
similar  officers  in  the  other  States,  except  as  herein  otherwise  provided ;  and 
said  district  of  Colorado  shall  be  attached  to,  and  constitute  a  part  of,  the 
eighth  judicial  circuit ;    •    •    •    [19  Stat.  L.  61.] 

See  the  note  under  the  foUowing  section  4  of  this  Act. 

This  WAS  part  of  a  section  in  the  Act  of  June  26,  1876,  ch.  147,  entitled  "An  Act  to 
further  the  administration  of  justice  in  the  State  of  Colorado." 

The  omitted  part  related  to  terms  of  courts,  was  superseded  by  Judicial  Code,  $  73, 
in  title  Judiciaby,  and  was  repealed  by  force  of  the  provision  in  the  third  paragraph 
from  the  end  of  Judicial  Code,  §  297,  in  title  Judigiabt. 

The  President  issued  his  proclamation  Aug.  1,  1876,  No.  6,  19  Stat.  L.  665,  declaring 
the  admission  of  Colorado  as  a  state  into  the  Union. 

The  provision  for  appointment  of  a  judge  was  superseded  by  the  general  provisions 
in  Judicial  Code,  §  i,  in  title  Judiciaky,  and  was  repealed  by  force  of  the  third 
paragraph  from  the  end  of  Judicial  Code,  §  297,  in  title  Judiciaby. 

Jurisdiction   of   Ute  reservation. —  The  have  sole  and  exclusive  jurisdiction.  U.  S. 

provisions  of  this  section,  that  the  laws  v.  McBratney,    (1881)    104  U.  i^.  621,  26 

of  the  United  States  shall  have  the  same  U.  S.   (L.  ed.)   869. 

force  and  effect  within  the  state  as  else-  The  courts  of  the  United  States  have 

where  within  the  United  States,  does  not  no  jurisdiction  to  punish  -crimes  wkhin 

create  any  exception  of  the  Ute  reserva-  the  Ute  reservation,  unless  so  far  as  may 

tion  or  of  jurisdiction  over  it.     U.  S.  v.  be  necessary  to  carry  out  such  provisions 

McBratney,    (1881)    104    U.   S.    621,    26  of  the  treaty  with  the  Ute  Indians  as  re- 

U.  S.    (L.  ed.)   869.  main  in  force.    U.  S.  v.  McBratney,  (1881) 

Such    provision    had    a    less    extensive  104   U.  S.   621,  26   U.  S.    (L.  ed.)    869, 

effect   within    the   limits   of   one    of    the  overruling  U.  S.  v.  Berry,  (1880)   4  Fed. 

states  of  the  Union  than  in  one  of  the  779, 
territories   of   which   the   United  States 
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Sec.  4  [Judicial  officers  —  powers,  dutiee,  and  compensation.]  That 
the  marshal,  district  attorney,  and  the  clerk  of  the  circuit  and  district  courts 
of  said  district  of  Colorado,  and  all  other  officers  and  persons  performing 
duties  in  the  administration  of  justice  therein,  shall  severally  possess  the 
powers  and  perform  the  duties  lawfully  posssessed  and  required  to  be  per- 
formed by  similar  officers  in  other  districts  of  the  United  States,  and  shall, 
for  the  services  they  may  perform,  receive  the  fees  and  compensation 
allowed  to  other  similar  officers  and  persons  performing  similar  duties  by 
the  laws  of  the  United  States,  excepting  such  provisions  thereof  as  are 
specially  applicable  to  some  particular  officer  or  district.    [19  Stat  L.  62.] 

m 

This  is  a  section  of  the  Act  of  June  26,  1876,  ch.  147,  section  1  of  which  Act  is  given 
in  the  preceding  text.    See  the  note  to  the  latter. 

"  Circuit "  courts  mentioned  in  this  section  were  abolished  by  Judicial  Code,  |  289, 
in  title  Judictaby. 

As  to  the  salary  of  the  district  attorney  and  the  marshal  in  Colorado  see  sections  7 
and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  262,  supray  pp.  722,  736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  tliis  division 
IV,  supra,  p.  777. 

Judicial  Qode,  $  73,  in  title  Judiciaby,  as  amended  by  the  Act  of  June  12,  1916, 
ch.  143,  39  Stat.  L.  225  (1918  Supp.  Fed.  Stat.  Ann.,  title  Judiciaby),  Federal 
Statutes  Annotated  Pamph.  Supp.  No,  7,  for  July,  1916,  p.  16,  provides  that  "the 
marshal  and  clerk  of  said  court  shall  each  respectively  appoint  at  least  one  deputy  to 
reside  at  and  who  shaU  maintain  an  office  at  each  of  the  four  said  places  where  said 
court  is  to  be  held  by  the  terms  of  this  Act." 


Connecticut.  As  to  the  salary  of  the  district  attorney  in  Connecticut  see  section  7 
of  the  Act  of  May  28,  1896,  ch.  262,  8wpra,  p.  722;  and  as  to  the  salary  of  the  marshal 
see  the  Act  of  April  8,  1912,  ch.  71,  aupra,  p.  739. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
IV,  supra,  p.  777. 


Delaware.  As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of 
this  division  IV,  supra,  p.  777. 

As  to  the  salary  of  die  district  attorney  and  of  the  marshal  see  sections  7  and  9, 
respectively,  of  the  Act  of  May  28,  1896,  ch.  262,  supra,  pp.  722,  736. 


Florida.  As  to  the  salary  of  the  district  attorney  and  marshal  in  Florida  see  sections 
7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  262,  supra,  pp.  722,  736. 

As  to  clerKs  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
IV,  supra,  p.  777. 


[Seo.  1.]  [Oeorgia — judicial  officers  for  each  judicial  district.]  That 
hereafter  there  shall  be  for  each  of  the  two  judicial  districts  in  the  State  of 
Georgia  a  judge,  district  attorney,  marshal  and  clerk  to  be  appointed,  com- 
znissioned,  and  removed  as  provided  by  law  for  other  such  officers ;  but  the 
officers  now  acting  in  said  places  in  both  said  districts  shall  continue  to  act 
until  their  places  shall  be  filled  according  to  law.    [22  Stat.  L.  47.] 

This  and  section  3  following  are  from  the  Act  of  April  26,  1882,  ch.  87,  entitled  ''An 
«kct  to  establish  district  United  States  courts  with  district  officers,  in  the  northern 
and  southern  districts  of  the  State  of  Georgia." 
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•I 

This  section  and  section  3  following  superseded  R.  S.  sec.  777  providing  that  the 
marBhal  of  the  southern  district  should  keep  an  ofiice  in  the  northern  district. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
IV,  supra,  p.  777. 

Judicial  Code,  |  77  (as  amended  by  the  Act  of  March  4,  1913,  ch.  167),  in  title 
Judiciary,  requires  the  clerk  for  the  northern  district  to  maintain  an  office  in  charge 
of  himself  or  a  deputy  at  Athens,  Columbus,  and  Rome. 

Sec.  3.  [Appointment  of  district  attorney  and  marshal.]    *    •    *   And 

the  President  of  the  United  States,  by  and  with  the  advice  and  consent  of 
the  Senate,  shall  appoint  a  district  attorney  and  marshal  of  said  southern 
district,  and  when  the  term  of  the  present  district  attorney  and  marshal 
hereby  assigned  to  the  northern  district  shall  expire  the  President  of  the 
United  States,  by  and  with  the  advice  and  consent  of  the  Senate,  shall 
appoint  a  district  attorney  and  marshal  for  said  northern  district,  with  the 
isame  powers  and  duties  as  in  other  cases,  and  with  the  same  compensation 
and  emoluments  as  are  provided  for  the  district  attorney  and  marshal  by 
existing  laws  for  said  districts.    [22  Siat.  L.  47.] 

See  note  to  the  preceding  section  1  of  this  Act. 

The  omitted  part  of  the  section  related  to  the  district  judge,  is  superseded  by  the 
general  provision  in  Judicial  Code,  §  1,  in  title  Judiciary,  and  repealed  by  force 
of  the  third  paragraph  from  the  end  of  Judicial  Code,  §  297,  in  title  Judiciabt. 

As  to  the  salaries  of  the  district  attorneys  and  marshals  in. Georgia  see  aections  7 
and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  262,  supra,  pp.  722,  736. 


Sec.  16.   [Idaho  —  jndse,    district    attorney,    marshal,    and    clerk.] 

•  •  •  There  shall  be  appointed  for  said  district  [Idaho]  one  district 
judge,  one  United  States  attorney,  and  one  United  States  marshal.  •  •  • 
There  shall  be  appointed  clerks  of  said  courts,  in  the  said  district,  who  shall 
keep  their  offices  at  the  capital  of  said  state.  *  •  •  The  marshal,  district 
attorney,,  apd  clerks  of  the  circuit  and  district  courts  of  said  district,  and 
all  other  officers  and  persons  performing  duties  in  the'actiBtinistration  of 
justice  .therein,  shall  severally  possess  the  powers  and  perform  the  duties 
lawfully  possessed  and  required  to  be  performed  by  similar  officers  in  other 
districts  of  the  United  States ;  and  shall,  for  the  services  they  may  perform, 
receive  the  fees  and  compensation  allowed  by  law  to  other  similar  officers 

and  persons  performing  similar  duties  in  the  state  of  Oregon.     [26  Stat,  L. 

217,]  .■^.       ......    . 

This  is  from  the  Act  of  July  3,  1890,  ch.  656,  to  provide  for  the'  admission  of  Idaho 
into  the  Union.  •    '  •  ,      ' 

The  provision  for  the  appointment  of  a  judge  was  superseded  by  Judicial  Code, 
§  1,  in  title  Judiciary,  and  repealed  by  force  of  the  third  paragraph  from  the  end  of 
Judicial  Code,  §  297,  in  title  Judiciary. 

'  ''  Circuit  '^  courts  mentioned  in  this  section  were  abolished  by  Judicial  Code,  section 
289,  in  title  Judiciary. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
IV,  supra,  p.  777. 

Judicial  Code,  §  7S,  in  title  Judiciary,  requires  the  clerk  to  maintain  an  office 
in  charge  of  himself  or  a  deputy  at  Cieur  d'Alene  City,  Moscow,  Boise  City,  and 
Pocatello. 

As  to  the  salary  of  the  district  attorney  in  Idaho  see  section  7  of  the  Act  of  May  28, 
1890,  ch.  252,  supra,  p.  722,  as  modified  by  the  Act  of  June  30,  1906,  ch.  3914,  §  1, 
supid,  p.  727..  -    . 

As  to. the  salary  of  the  marshal  see  section  9  of  the  Act  of  May  28,  1896,  ch.  252, 
supra,  p.  736.  , 
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The  provision  for  the  feea  and  compensation  allowed  for  "  similar  duties  in  the  State 
of  Oregon  "  had  reference  to  R.  S.  sec.  837,  supra,  p.  702,  providing  for  double  fees  in 
Oregon  (Weed  t\  U.  S.,  (D.  C.  Mont.  1897)  82  Fed.  414)  which  provision  was  repealed 
in  the  Act  of  Aug.  1,  1914.  ch.  223,  8  1,  supra,  p.  705. 


Sec.  13.  [UlinoiB — judge,  district  attorney,  marshal,  and  clerk  for 
eastern  district.]  That  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  shall  appoint  for  said  eastern  district  of  Illinois  a  district 
judge,  a  marshal,  and  a  district  attorney,  except  where  any  such  oflScer  is 
retained  as  hereinafter  provided;  and  clerks  for  said  circuit  and  district 
courts  shall  be  appointed  in  the  same  manner  as  is  now  provided  by  law 
with  respect  to  such  officers  in  the  southern  district  of  Illinois.  [33  Stat. 
L.  995.] 

This  section  and  sections  15  and  19  following  are  from  the  Act  of  March  3,  1905, 
ch.  1427,  entitled  "An  Act  Providing  for  an  additional  circuit  judge  in  the  seventh 
judicial  circuit,  and  for  the  appointment  of  an  additional  judge  for  the  northern  dis- 
trict of  Illinois  and  for  creating  an  additional  district  in  the  State  of  Illinois,  to  he 
known  as  the  eastern  district  of  Illinois,  and  for  the  appointment  of  a  judge  and  other 
officers  of  said  district,  and  for  changing  the  boundaries  of  the  districts  in  Illinois, 
and  for  establishing  places  for  holding  court  in  the  several  districts  thus  created." 

The  provision  for  appointment  of  a  judge  was  superseded  by  the  general  provision 
in  Judicial  Code,  §  1,  in  title  Judiciary,  and  repealed  by  force  of  the  third  para- 
graph from  the  end  of  Judicial  Code,  §  207,  in  title  Judiciaby. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
IV.  supra,  p.  777 ;  and  see  the  note  to  the  following  section  16, 

The  phrase  ''  except  where  any  such  officer  is  retained  as  hereinafter  provided ''  has 
reference  to  provisions  in  section  20  of  the  same  Act  in  respect  to  officers  in  office 
when  the  Act  went  into  effect,  and  who  were  to  continue  in  office  until  their  terms 
expired  or  their  successors  were  appointed  and  qualified. 

Sec.  15.  [Compensation,  powers,  and  duties  of  ofllcers  in  eastern  dis- 
trict.] That  the  district  judge  of  said  eastern  district  of  Illinois  shall 
receive  the  same  compensation  as  is  now  by  law  provided  for  the  district 
judge  of  the'sduthem  district  of  Illinois ;  and  thfe  marishal/  district  attorney, 
and  clerks  of  the  circuit  and  district  courts  shall  severally  possess  the  powers 
and  perform  the  duties  in  said  eastern  district  lawfuDy  possessed  and  per- 
formed by  the  like  officers  in  the  said  southern  district  of  Illinois  and  shall 
be  respectively  entitled  to  like  fees,  compensation,  and  emoluments,  and, 
until  otherwise  provided  by  law,  the  salaries  herein  prescribed  or  provided 
for  shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated.    [33  Stat.  L.  995.] 

See  the  note  to  the  preceding^  section  13  of  this  Act. 

The  provision  for  compensation  of  the  district  judge  was  superseded  by  the  general 
provision  in  Judicial  Code,  §  2,  in  title  Judiciary. 

**  Circuit "  courts  mentioned  in  this  section  were  abolished  by  Judicial  Code,  §  289, 
in  title  Judiciary. 

As  to  salary  of  the  district  attorney  for  the  southern  district  of  Illinois  see  section 
7  of  the  Act  of  May  28,.  1896,  ch.  252,  aupra^  p.  722;  as  to  the  salary  of  the  district 
attorney  for  the  northern  district  see  said  section  7  of  the  Act  of  May  28,  1896,  ch. 
252,  as  modified  by  the  Act  of  March  4,  1907,  ch.  2918,  §  1,  supra,  p.  727,  and  as  to 
the  salary  of  the  district  attorney  for  the  eastern  district  see  the  following  section  19 
in  the  text. 

As  to  the  salary  of  the  marshals  in  the  Illinois  districts  see  section  9  of  the  Act  of 
May  28,  1896,  ch.  252,  supra,  p.  736,  and  the  following  section  19  in  the  text. 

As  to  clerks  of  court  see,  in  general,  the  note  at  the  head  of  this  division  IV,  supra, 
p.  777. 
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Judicial  Code,  $  79,  in  title  Judiciary,  requires  the  clerk  in  the  northern  dis- 
trict to  maintain  an  office  in  charge  of  himself  or  a  deputy  at  Chica^^o  and  Freeport; 
requires  the  marshal  in  said  district  to  maintain  an  office  in  the  division  where  he 
does  not  reside  and  to  appoint  at  least  one  deputy  to  reside  there;  requires  the  clerk 
in  the  southern  district  to  maintain  an  office  in  charge  of  himself  or  a  deputy  at 
Peoria,  Springfield,  and  Quincy,  and  the  marshal  to  appoint  at  least  one  deputy  resid- 
ing in  the  northern  division,  who  shall  maintain  an  office  at  Peoria;  and  requires  the 
clerk  in  the  eastern  district  to  maintain  an  office  in  charge  of  himself  or  a  deputy  at 
Danville,  Cairo,  and  East  St.  Louis. 

Seo.  19.  [Ofllcers  not  residing  in  southern  district.]  That  all  officers 
not  residing  in  said  southern  district  of  Illinois,  as  constituted  by  this  Act, 
shall  cease  to  be  officers  of  said  southern  district  when  their  successors, 
respectively,  for  said  southern  district  of  Illinois,  as  hereby  constituted,  are 
duly  appointed  and  qualified.    [33  Stat.  L.  996.] 

[Appointment  of  officers  —  compensation  of  officers  in  eastern  district.] 

The  office  of  marshal  and  district  attorney  in  each  of  said  southern  and 
eastern  districts  of  Illinois,  deputy  marshals  and  assistant  district  attorneys, 
and  all  other  officers  authorized  by  law  and  made  necessary  by  the  creation 
of  said  eastern  district  of  Illinois  and  the  provisions  of  this  Act,  and  all 
vacancies  created  in  either  of  said  districts  shall  be  filled  in  the  manner  now 
provided  by  law  for  the  appointment  of  said  officers,  respectively,  in  the 
southern  district  of  Illinois  as  the  same  has  heretofore  existed.  The  sal- 
aries, pay,  fees,  and  allowances  of  all  officers  of  the  eastern  district  of 
Illinois  shall  be  the  same  as  heretofore  allowed,  respectively,  for  the  same 
officers  in  the  southern  district  of  Illinois  as  heretofore  constituted.  [33 
Stat.  L.  996.] 

See  the  notes  to  the  preceding  Bections  13  and  15  of  this  Act. 


IndiAiia.  As  to  the  salary  of  the  district  attorney  and  of  the  marshal  see  sections  7 
and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  262,  supra,  pp.  722,  736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
IV,  supra,  p.  777.  Judicial  Code,  §  80,  in  title  Judiciary,  requires  the  clerk  to 
appoint  four  deputies  and  designates  the  place  where  each  ahaU  reside  and  keep  his 
office. 


Seo.  3.  [Iowa  —  district  attorneys  and  marshals.]  That  the  district 
attorney  and  United  States  marshal  for  the  district  of  Iowa  shall  be 
the  district  attorney  and  marshal  of  the  southern  district  of  Iowa,  and  the 
President  of  the  United  States,  by  and  with  the  advice  and  consent  of  the 
Senate,  is  authorized  and  directed  to  appoint  one  person  as  marshal  and  one 
as  district  attorney  for  the  northern  district  of  Iowa.    [22  Stat.  L.  172.] 

This  is  from  the  Act  of  July  20,  1882,  ch.  312.  entitled  **An  act  to  divide  the  State 
of  Iowa  into  two  judicial  districts."  It  superseded  R.  S.  sees.  768  and  778  making 
provision,  respectively,  as  to  the  duties  of  the  district  attorney  and  the  marshal  for 
the  single  district  of  Iowa  theretofore  constituted. 

As  to  the  salaries  of  the  district  attorneys  and  marshals  in  Iowa  see  sections  7  and 
9,  respectively,  of  the  Act  of  May  28,  1S9G,  ch.  252,  supra,  pp.  722,  736. 
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Section  4  of  the  Act  of  July  20,  1882,  ch.  312,  22  Sttt.  L.  172,  above  cited,  provided  as 
follows : 

"  Sec.  4.  That  there  shall  be  appointed  by  the  judge  of  the  northern  district  of 
Iowa,  with  the  apj[>roval  of  the  circuit  judge  of  the  eighth  judicial  circuit,  a  clerk 
for  the  district  and  circuit  courts  in  and  for  said  northern  district  of  Iowa.  The 
persons  now  acting  as  clerics  for  the  district  of  Iowa  shall  be  the  clerks  for  the  southern 
district  of  Iowa." 

This  section  was  superseded  by  the  general  provisions  in  the  Judicial  Ck)de  cited  in 
the  note  at  the  head  of  this  division  IV,  supra,  p.  777. 


Decisions  under  Act  of  i88a  above  cited: 

Status  of  ewisting  ofiicers. —  The  provi- 
sion that  **  the  persons  now  acting  as 
clerks  for  the  district  shall  be  the  clerks 
for  the  southern  district,"  is  not  to  be 
construed  as  a  legislative  appointment, 
but  as  merely  giving  to  such  persons,  sub- 
ject to  the  then  existing  legislation,  the 
same  authority,  right,  and  duties  in  the 
southern  district  which  they  had  held  in 
the  original  district.  In  re  Mason,  (S.  D. 
la.  1898)   85  Fed.  146. 

The  relative  positions,  duties,  and 
rights  of  the  clerks  of  the  Circuit  and  Dis- 
trict Courts,  within  the  southern  district 
remained  unchanged.  The  organization 
for  the  courts  of  the  original  district  be- 
came by  that  Act  the  organization  for  the 
courts  of  the  southern  district.  In  re 
Mason,   (S.  D.  la.  1898)   85  Fed.  145. 

The  Act  of  Feb.  6,  1889,  ch.  113,  i  3,  25 
Stat.  L.  655,  granted  the  power  to  ap- 
point the  clerks  of  the  Circuit  Courts  to 
the   circuit    judges    exclusively,    and    re- 


pealed all  laws  inconsistent  with  the 
grant  or  exercise  of  that  power.  Every 
law  whereby  the  richt  to  exercise  any 
of  the  powers  or  to  discharge  any  of  the 
duties  of  the  clerk  of  a  Circuit  Court 
was  made  to  depend  upon  a  subsequent 
appointment  to  any  omce  made  by  any 
other  than  a  circuit  judge  was  inconsist- 
ent with  the  grant  which  that  Act  con- 
tained, and  ineffective  from  the  date  of 
its  enactment.  This  was  so  held  where  a 
clerk  appointed  by  the  district  judge  of 
the  southern  district  of  Iowa  maintained 
that  he  was  entitled  under  the  Act  of 
June  4,  1880,  ch.  120,  21  Stat.  L.  155,  and 
the  Act  of  July  20,  1882,  ch.  312,  which 
in  the  division  of  Iowa  into  judicial  dis- 
tricts conferred  the  powers  of  the  clerk 
of  the  Circuit  Court  upon  the  clerk  of  the 
District  Court  in  certain  districts,  to  dis- 
charge the  duties  and  receive  the  emolu- 
ments of  the  office  of  circuit  clerk.  In  re 
Clerkship,  etc.,  (S.  D.  la.  1898)  90  Fed. 
248. 


Sec.  4.  [Deputy  derk  and  deputy  marshal  at  Creston.]  That  the  clerk 
of  the  circuit  and  district  courts  for  said  southern  district  [of  Iowa]  and 
the  marshal  of  said  district  shall  each  appoint  a  deputy,  who  shall  reside 
and  maintain  an  office  at  Creston,  in  Union  County:  Provided,  That  the 
appointment  of  such  deputy  shall  be  approved  by  the  court  for  which  they 
shall  be  respectively  appointed,  and  they  may  be  removed  by  such  court 
at  pleasure ;  and  the  clerk  and  marshal  shall  be  responsible  for  the  official 
acts  and  neglects  of  all  their  deputies.    [31  Stat.  L.  250.] 

This  is  from  the  Act  of  June  1,  1900,  ch.  601,  entitled  **An  Act  To  create  the  southern 
division  of  the  southern  district  of  Iowa  for  judicial  purposes,  and  to  fix  the  time  and 
place  for  holding  court  therein." 

"  Circuit "  courts  mentioned  in  this  secti^on  were  abolished  by  Judicial  Code,  §  289, 
in  title  Judictary.  And  in  respect  of  the  clerk  and  deputy  clerk  the  text  section 
is  superseded  by  provisions  mentioned  in  the  note  at  the  head  of  this  division  IV, 
supra,  p.  777,  and  by  Judicial  Code,  §  81  (as  amended;  and  see  the  note  thereto) 
in  title  Judiciary,  the  latter  also  requiring  the  clerk  for  the  southern  district  to  main- 
tain an  office  in  charge  of  himself  or  a  deputy  at  Davenport  and  Ottumwa. 


Kansas.  As  to  the  salarv  of  the  district  attorney  and  the  marshal  in  Kansas,  see 
sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 

Judicial  Code,  $  82  (aa  amended;  and  see  the  note  thereto)  in  title  Judiciary 
requires  the  clerk  to  appoint  three  deputies  and  designate  the  residence  of  each,  and 
requires  the  marshal  to  appoint  a  deputy  to  reside  at  Fort  Scott  and  a  deputy  to  reside 
at  J^ansas  City. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 
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Sec.  4.  [Kentucky — deputy  marshal  at  Oweiuborough.]  That  the 
marshal  of  said  district  [of  Kentucky]  shall,  by  himself  or  deputy,  attend 
upon  the  terms  of  the  court  in  said  [Owensborough]  division;  and  he  may 
appoint  a  deputy  to  reside  at  Owensborough  (and  shall  do  so  if  ordered 
by  the  court),  who  shall  discharge  all  the  duties  of  marshal ;  and  the  marshal 
may  require  a  bond  of  indemnity  to  himself  with  surety  for  the  faithful 
discharge  of  his  duties  and  for  indemnity  in  case  of  breach,  on  which  actions 
may  be  maintained  in  said  district  Court.     [25  Stat.  L,  390.] 

This  is  from  the  Act  of  August  8,  1888,  ch.  792,  entitled  "An  act  to  provide  for 
holding  terms  of  the  circuit  and  district  courts  of  the  United  States  for  the  district  of 
Kentucky  at  Owensborough,  in  said  district,  and  for  other  purposes." 

The  text  section  was  expressly  saved  from  repeal  by  section  11  of  the  Act  of  Feb.  12, 
1901,  ch.  355.  31  Stat.  L.  781,  entitled  "An  Act  To  divide  Kentucky  into  two  judicial 
districts;"  but  it  was  not  incorporated  in  Judicial  Code,  section  83,  in  title  Judiciary, 
providing  for  judicial  districts,  etc.,  in  Kentucky,  although  in  the  note  to  Judicial 
Code,  section  69,  in  title  Judiciart,  the  committee  on  revision  stated,  in  substance, 
that  all  special  provisions  of  this  character  were  merged  in  single  sections  of  the  Code 
for  each  state  affected. 


Sec.  5.  [District  attorney  and  marshal  for  eastern  district.]  That  the 
President  of  the  United  States,  hy  and  with  the  advice  and  consent  of  the 
Senate,  shall  appoint  a  marshal  and  district  attorney  for  the  said  eastern 
judicial  district  of  Kentucky  as  hereby  constituted,  who  shall,  within  their 
respective  jurisdictions,  possess  and  exercise  all  the  powers  conferred  by 
existing  law  upon  the  marshals  and  district  attorneys  of  the  United  States, 

respectively.     [31  Stat.  L,  782.] 

• 

This  section  and  the  following  section  7  are  from  the  Act  of  February  12,  1901, 
ch.  355,  entitled  *'An  Act  To  divide  Kentucky  into  two  judicial  districts."  hee  the  note 
to  seciion  7  following. 

Sec.  7.  [lliethod  of  appointing  officers  and  filling  vacancies  — .salaries.] 

Thait  the  ofSce  of  marshal  and  district  attorney  in  each  of  said  districts, 
deputy  marshals  and  assistant  district  attorneys,  and  all  other  officers 
authorized  by  law  and  made  nece&sary  by  th^  creation  of  said  two  districts 
and  the  provisions  of  this  Act,  and  all  vacancies  created  thereby  in  either 
of  said  districts  as  constituted  by  this  Act,  shall  be  filled  in  the  manner 
provided  by  existing  law.  The  salaries,  pay,  fees,  and  allowances  of  the 
judges,  district  attorneys,  marshals,  clerks,  and  other  oflBcers  in  said  dis- 
tricts, until  changed  under  the  provisions  of  existing  law,  shall  be  the  same, 
respectively,  as  now  fixed  by  law  for  such  officers  in  the  judicial  district 
of  Kentucky  as  heretofore  constituted.     [31  Stat.  L.  782.] 

See  the  UQte  to  the  preceding  section  5  of  this  Act. 

As  to  the  salary  of  the  district  attorney  and  of  the  marshal  in  Kentucky,  see 
sections  7  and  9  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 

As  to  clerks  and  deputy  cferks  see,  in  general,  the  note  at  the  head  of  this  division  IV, 
supra,  p.  777.  Judicial  Code,  section  83,  in  title  Judiciary,  requires  the  clerk  for  each 
district,  to  maintain  an  office,  in  charge,  of  himself  or  a  deputy  at  specified  places,  and 
prescribes  where  original  process  issued  by  them  shall  be  made  returnable. 

:  I 

I 


Sec.  7.  [Louisiana — district  attorney  and  marshal  fw  western  dis- 
trict.] That  the  President  of  the  United  States,  by  and  with  the  ad^ee 
and  consent  of  the  Senate,  be,  and  hereby  is,  authorized  to  appoint  one 
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person  as  marshal  and  one  as  district  attorney  for  the  said  western  district 
of  the  United  States  within  the  State  of  Louisiana  created  by  this  act; 
and  that  tlie  terms  of  appointment  and  service  together  with  the  duties 
and  responsibilities  of  the  said  marshal  and  district  attorney,  respectively, 
for  the  district  aforesaid  shall  be  in  all  respects  the  same  within  their  said 
district  as  the  terms  of  appointment  and  services,  the  duties,  and  responsi- 
bilities of  the  marshal  and  district  attorney,  respectively,  of  the  eastern 
district  of  the  State  of  Louisiana.    [21  Stat.  L,  507,] 

This  is  from  the  Act  of  March  3,  1881,  ch.  144,  entitled  "An  act  to  divide  the  State 
of  Louisiana  into  two  judicial  districts." 

As  to  the  salary  of  the  district  attorney  for  the  eastern  and  western  districts, 
respectively,  see  section  7  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  722. 

As  to  the  salary  of  the  marshal  for  the  eastern  district,  see  section  9  of  the  Act  of 
May  28,  1896,  ch.  252,  supra,  p.  736;  and  as  to  the  salary  of  the  marshal  for  the 
eastern  district  see  the  Act  of  June  25,  1910,  ch.  411,  supra,  p.  740. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion rV,  supra,  p.  777.  Judicial  Code,  section  84,  in  title  Judiciaby,  requires  the  clerk 
for  the  western  and  eastern  district,  respectively,  to  maintain  an  oflSce  in  charge  of  him- 
self or  a  deputy  at  specified  places. 


Maine.  In  the  Act  of  Sept.  8,  1916,  ch.  475,  39  Stat.  L.  850,  (1918  Supp.  Fed. 
Stat.  Ann.,  title  Judiciary)  Federal  Statutes  Annotated  Pamph.  Supp.  No.  8  for 
October,  1916,  p.  134,  entitled  "An  Act  To  provide  for  holding  sessions  of  the  United 
States  district  court  in  the  district  of  Maine  and  for  dividing  said  district  into 
divisions,  and  providing  for  offices  of  the  clerk  and  marshal  of  said  district  to  be 
maintained  in  each  of  said  divisions,  and  for  the  appointment  of  a  field  deputy  marshal 
in  the  division  in  which  the  marshal  does  not  reside,"  section  1  provides  for  two 
annual  sessions  at  Bangor  and  three  annual  sessions  at  Portland. 

Section  2  of  said  Act  of  Sept.  8,  1916,  requires  the  clerk  and  marshal,  or  a  deputy 
of  each,  to  maintain  an  ofiSce  both  at  Bangor  and  at  Portland,  makes  provision  as  to 
the  residence  of  the  deputy  county  clerk,  provides  for  the  appointment  by  the  marshal 
of  a  field  deputy,  and  the  powers  and  duties  of  the  latter,  and  prescribes  the  tenor 
of  his  bond. 

Section  3  of  said  Act  of  Sept..  8,  1916,  divides  the  District  of  Maine  into  a  northern 
sjid   southern  division  constituted  of  specified  counties. 

Section  4  of  said  Act  of  Sept.  8,  1916,  provides  that  the  jurisdiction  and  venue  of  all 
cjittses  and  proceedings  in  each  of  said  divisions  shall  be  as  if  it  were  a  separate 
judicial  district;  that  there  shall  be  but  one  judge,  clerk,  marshal  and  district 
attorney  for  the  district  of  Maine;  and  for  the  appointment  and  jurisdiction  of  United 
States  Commissioners  in  said  divisions. 

Section  5  of  said  Act  of  Sept.  8,  1916,  provides  for  the  transfer  from  one  division 
tci  another  of  civil  and  criminal  causes  and  proceedings. 

Section  6  of  said  Act  of  Sept.  8,  1916,  provides  for  the  hearing  in  either  division  of 
a)l  ex  parte  and  interlocutory  matters,  and  for  the  issuance  of  mesne  and  final  process 
in  either  division. 

Section  7  of  said  Act  of  Sept.  8,  1916,  expressly  recognizes  the  power  of  the  court 
to  grant  a  change  of  venue  or  continuance. 

Section  8  of  said  Act  of  Sept.  8,  1916,  exempts  pending  causes  and  proceedings  from 
the  effect  of  the  Act  and  repeals  all  inconsistent  Acts. 

Judicial  Code,  section  85,  in  title  Judiciary,  also  provided  that  the  State  of  Maine 
shall  constitute  one  judicial  district,  but  the  rest  of  that  section  providing  for  the 
times  and  places  of  holding  court  is  superseded  by  the  above  described  Act  of  Sept.  8, 

1916. 

As  to  the  appointment  of  field  deputy  marshals,  see,  in  general,  section  11  of  the 
Act  of  May  28,  1896,  ch.  262,  supra,  p.  628. 

As  to  the  salary  of  the  district  attorney  and  the  marshal  in  Maine,  see  sections  7 
and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777 ;  and  see  the  special  provisions  in  section  2  of  the  Act  of  Septem- 
ber 8,  1916,  of  which  an  abstract  is  given  supra,  in  this  note. 
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Maryland.  As  to  the  salary  of  the  district  attorney  and  the  marshal  in  Maryland, 
see  sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  8upra,  pp.  722, 
736. 

Judicial  Code,  section  86,  in  title  Judiciaby,  requires  the  marshal  to  appoint  a 
deputy  who  shall  reside  and  maintain  an  office  at  Cumberland,  unless  he  shall  himself 
reside  there. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

Judicial  Code,  section  86,  in  title  Judictart,  provides  that  the  clerk  shall  appoint 
a  deputy  who  shall  reside  and  maintain  an  office  at  Cumberland,  unless  the  clerk  shall 
■himself  reside  there. 


Massachusetts.  As  to  the  salary  of  the  district  attorney  and  the  marshal  in 
Massachusetts,  see  sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252, 
8upra,  pp.  722,  736. 

Judicial  Code,  section  87,  in  title  Judiciary,  provides  that  the  marshal  and  the 
clerk  shall  each  appoint  at  least  one  deputy,  to  reside  in  Springfield  and  to  maintain  an 
office  at  that  place.  As  to  clerks  ana  deputy  clerks,  in  general,  see  the  note  at  the 
head  of  this  division  IV,  supra,  p.  777. 


Michigan.  As  to  the  salary  of  the  district  attorney  and  the  marshal  in  the  eastern 
and  western  districts,  see  sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896, 
ch.  252,  supra,  pp.  722,  736. 

Judicial  Code,  section  88,  in  title  Judiciary,  provides  that  the  marshal  for  the 
western  district  shall  keep  an  office  and  a  deputy  at  Marquette,  and  that  the  marshal 
for  the  eastern  district  snail  keep  an  office  and  a  deputy  at  Bay  City. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note,  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

Judicial  Code,  section  88,  in  title  Judiciary,  provides  that  the  clerk  for  the  eastern 
district  shall  keep  his  office  at  Detroit  and  shall  appoint  a  deputy  who  shall  reside 
and  keep  his  office  at  Bay  City. 


Minnesota.  As  to  the  salary  of  the  district  attorney  and  the  marshal  for  Minnesota, 
see  sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722, 
736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

Judicial  Code,  section  1075,  in  title  Judiciary,  requires  the  clerk  to  appoint  a  deputy 
at  each  place  where  the  court  is  held  at  which  the  clerk  himself  shall  not  reside,  who 
shall  reside  and  keep  his  office  at  that  place. 


Mississippi.  As  to  the  salary  of  the  district  attorney  and  the  marshal  for  the 
northern  and  the  southern  districts,  see  sections  7  and  9,  respectively,  of  the  Act  of 
May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 

Judicial  Code,  section  90,  in  title  Judiciary,  requires  the  marshal  for  each  district 
to  maintain  an  office  in  charge  of  himself  or  a  deputy  at  each  place  of  holding  court 
in  his  district. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

Judicial  Code,  section  90,  in  title  Judiciary,  requires  the  clerk  for  each  district 
to  maintain  an  office  in  charge  of  himself  or  a  deputy  at  each  place  in  his  district 
where  court  is  held,  at  which  he  shall  not  himself  reside. 


Missouri.  As  to  the  salary  of  the  district  attorney  and  the  marshal  in  the  eastern 
and  the  western  districts,  see  sections  7  and  9,  respectively,  of  the  Act  of  May  28, 
1896,  ch.  252,  supra,  pp.  722,  736. 

Judicial  Code,  section  91,  in  title  Judiciary,  requires  the  marshal  for  each  district 
to  maintain  an  office  in  charge  of  himself  or  his  deputy  at  each  place  in  his  district 
where  court  is  held. 
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As  to  clerks  and  deputy  clerks -see,  in  general,  the  note  at  the  head  of  this  divi- 
sion ly,  supra,  p.  777. 

Judicial  Code,  section  91,  in  title  Judictiary,  requires  the  clerk  in  the  eastern  district 
and  the  clerk  in  the  western  district  to  maintain  an  office  in  charge  of  himself  or  a 
deputy  at  specified  places. 


Seo.  21.  [Montana,  etc. —  judge,  district  attorney,  clerks,  and  marshal.] 
•  •  •  There  •shall  be  appointed  for  each  of  said  districts  [North  Dakota, 
South  Dakota,  Montana,  and  Washington]  one  district  judge,  one  United 
States  attorney,  and  one  United  States  marshal.  •  •  •  There  shall  be 
appointed  clerks  of  said  courts  in  each  district,  who  shall  keep  their  offices 
at  the  capital  of  said  state.    *    *    • 

The  marshal,  district  attorney,  and  clerks  of  the  circuit  and  district 
courts  of  each  of  said  districts,  and  all  other  officers  and  persons  perform- 
ing duties  in  the  administration  of  justice  therein,  shall  severally  possess 
the  powers  and  perform  the  duties  lawfully  possessed  and  required  to  be 
performed  by  similar  officers  in  other  districts  of  the  United  States;  and 
shall  for  the  services  they  may  perform,  receive  the  fees  and  compensa- 
tion allowed  by  law  to  other  similar  officers  and  persons  performing  similar 
duties  in  the  State  of  Nebraska.    [25  Stat.  L.  682.] 

This  is  from  the  Enabling  Act  of  Feb.  22,  1S89,  ch.  180,  for  the  admission  into  the 
Union  of  North  Dakota,  South  Dakota,  Montana,  and  Washington.  The  omitted 
portions  of  the  section  relate  to  establishment  of  courts,  appointment  and  salary 
of  judge,  and  terms,  and  are  superseded  by  provisions  of  the  Judicial  Code  in  title 

JUDICIABY. 

''  Circuit  **  courts  mentioned  in  this  section  were  abolished  by  Judicial  Code, 
section  289,  in  title  Judiciaby. 

The  provision  for  the  appointment  of  a  judge  was  superseded  by  the  general 
provisions  in  Judicial  Code,  section  1,  in  title  Judiciabt,  and  was  repealed  by  force 
of  the  third  paragraph  from  the  end  of  Judicial  Code,  section  297,  in  title  Judiciabt. 

As  to  the  salary  of  the  district  attorney  and  the  marshal  for  Montana,  see  sections  7 
and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  aujyra,  pp.  722,  736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

A  provision  in  the  Act  of  May  27,  1908,  ch.  200,  S  1,  supra,  p.  706,  by  force  of  which 
the  clerk  was  allowed  to  charge  and  receive  double  fees  was  repealed  by  the  Act  of 
Aug.  1/1914,  ch.  223,  f  1,  supra,  p.  705. 


Nebraska.  As  to  the  salary  of  the  district  attorney  in  Nebraska,  see  section  7  of 
the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  722;  and  as  to  the  salary  of  the  marshal, 
see  the  Act  of  Feb.  27,  1907,  ch.  2073,  §  13,  supra,  p.  740. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

Judicial  Code,  section  93,  in  title  Judiciabt,  requires  the  clerk  to  appoint  a  deputy 
for  each  division  in  which  the  clerk  does  not  himself  reside,  who  shall  keep  his  office 
and  reside  at  the  place  of  holding  court  in  that  division. 


Nevada,  As  to  the  salary  of  the  district  attorney  in  Nevada,  see  the  Act  of  March  4, 
1911,  ch.  285,  I  1,  supra,  p.  728;  and  as  to  the  salary  of  the  marshal,  see  section  9  of 
the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  736. 

As  to  clerks  and  deputy  clerks  in  general,  see  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

R.  S,  sec.  840,  supra,  p.  704,  authorizes  clerks  in  Nevada  to  charge  and  receive  double 

fees. 
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New  Hampshire.  As  to  the  salary  of  the  district  attorney  and  of  the  marshal  in 
New  Hampshire,  see  sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  262, 
supra,  pp.  722,  736. 

As  to  clerks  and  deputy  clerks,  see,  in  general,  the  note  at  the  head  of  this  division 
IV,  supra,  p.  777. 


New  Jersey.  As  to  the  salary  of  the  district  attorney  in  New  Jersey,  see  the  Act  of 
March  4,  1911,  ch.  285,  §  1,  supra,  p.  728;  and  as  to  the  salary  of  the  marshal,  see 
section  9  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
IV,  supra,  p.  777.  Judicial  Code,  §  96  (as  amended),  in  title  Judiciary,  requires  the 
clerk  and  the  marshal  to  maintain  an  office  in  charge  of  himself  or  a  deputy  at  New- 
ark and  Trenton. 


New  Mexico.  The  territory  of  New  Mexico  became  a  state  by  Proclamation  of  the 
President,  January  6,  1912,  37  Stat.  L.  1723,  pursuant  to  the  Res.  of  Aug.  21,  1911, 
No.  8,  37  Stat.  L.  dQ,  which  latter  was  in  accordance  with  the  Enabling  Act  of  June  20, 
1910,  ch.  310,  36  St^t.  L.  557,  all  in  title  States.  By  force  of  section  13  of  said 
Enabling  Act,  set  forth  in  title  Judiciaby,  and  the  subsequent  Resolution  and  Procla- 
mation above  cited,  the  state  of  New  Mexico  constitutes  one  judicial  district,  which 
is  attached  to  the  eighth  judicial  circuit.  Said  section  13,  set  forth  in  title  Jtjdiciabt, 
provides  for  the  appointment  of  a  district  attorney,  a  marshal,  and  clerks  for  the 
(then)  Circuit  and  the  District  Court,  said  clerks  to  keep  their  offices  at  the  capital; 
and  provides  that  the  marshal,  district  attorney,  and  clerks,  and  "  all  other  officers 
and  persons  performing  duties  in  the  administration  of  justice  therein,  shall  severally 
possess  the  powers  and  perform  the  duties  lawfully  possessed  and  required  to  he  per- 
formed by  similar  officers  in  other  districts  of  the  United  States,  and  shall,  for  the 
services  they  may  perform,  receive  the  fees  and  compensation  now  allowed  by  law  to 
officers  i)erforming  similar  services  for  the  United  States  in  the  Territory  of  New 
Mexico." 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
IV,  supra,  p.  777. 

As  to  the  fees  of  clerks  see  R.  S.  sec.  828,  supra,  p.  657. 

As  to  the  salary  of  the  district  attorney  and  of  the  marshal  in  the  territory  of  New 
Mexico,  to  which  reference  was  made  in  section  13  of  the  Enabling  Act  as  above 
quoted,  see  sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra, 
pp.  722,  736. 


Sec.  9.  [New  York — terms  of  ofllcen  in  northern  district  —  appoint- 
ments for  western  district — salaries,  etc.]  That  all  other  officers  who 
have  been  heretofore  appointed  for*  the  northern  district  of  New  York  as 
heretofore  constituted  who  shall  be  in  office  at  the  time  of  the  taking  effect 
of  this  Act  and  who  reside  therein  as  hereby  constituted  shall  continue  in 
office  as  officers  of  the  district  of  their  residence  until  the  expiration  of 
their  respective  terms,  or  until  their  successors  are  appointed  and  qualified, 
and  shall  perform  the  same  duties  and  receive  the  same  salary  and  com- 
pensation as  heretofore. 

All  officers  not  residing  in  said  northern  district  as  hereby  constituted 
shall  cease  to  be  officers  of  said  northern  district  when  their  successors, 
respectively,  for  the  northern  district  as  hereby  constituted  are  duly 
appointed  and  qualified.  The  office  of  marshal  and  district  attorney  in  each 
of  said  districts,  deputy  marshals  and  assistant  district  attorneys,  and  all 
other  officers  authorized  by  law  and  made  necessary  by  the  creation  of  said 
western  district  and  the  provisions  of  this  Act,  and  all  vacancies  created 
thereby  in  either  of  said  districts,  shall  be  filled  in  the  manner  provided 
by  existing  law.     The  salaries,  pay,  fees,  and  allowances  of  the  judges, 
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district  attorneys,  marshals,  and  other  oflBcers  in  said  districts,  until  changed 
under  the  provisions  of  existing  law,  shall  be  the  same,  respectively,  as  now 
fixed  for  such  officers  in  the  northern  district  of  New  York.  [31  Stat.  L. 
176.] 

This  is  from  the  Act  of  May  12,  1900,  ch.  391,  entitled  **An  Act  To  amend  the 
Bevised  Statutes  of  the  United  states  relating  to  the  northern  district  of  New  York, 
to  divide  the  same  into  two  districts,  and  provide  for  the  terms  of  court  to  be  held 
therein  and  the  officers  thereof  and  the  disposition  of  pending  causes." 

Sections  1-8  of  said  Act,  relating  to  the  division  of  the  state  into  districts,  the 
appointment  of  judges,  the  terms  of  courts  and  places  for  holding  the  same,  and  the 
continuance  in  office  of  clerks,  have  been  superseded  by  the  provisions  as  to  judges  and 
clerks  in  Judicial  Code,  §§1  and  3,  in  title  Judiciary,  and  the  provisions  in  regard 
to  New  York  in  Judicial  Code,  §  97,  in  title  Judiciajiy.  The  concluding  section  10  of 
said  Act  of  May  12,  1900,  made  provision  in  respect  of  pending  cases. 

As  to  clerks*  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
IV,  supra,  p.  777. 

As  to  the  salary  of  the  district  attorney  for  the  northern  and  the  eastern  district 
see  section  7  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  722;  and  as  to  the  salary 
of  the  district  attorney  for  the  southern  district  see  the  Act  of  March  3,  1905,  ch.  1483, 
I  1.  supra,  p.  728. 

As  to  the  salaries  of  the  marshals  for  the  several  districts  in  New  York,  including 
the  northern  district,  to  which  reference  is  made  at  the  end  of  the  text  section  9,  see 
section  9  of  the  Act  of  May  28,  1896,  ch.  262,  supra,  p.  736. 


North  Carolina. — ^Ab  to  the  salary  of  the  district  attorney  and  of  the  marshal  in 
the  eastern  and  the  western  districts  see  sections  7  and  9,  respectively,  of  the  Act  of 
May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
IV,  supra,  p.  777.  Judicial  Code,  §  98  (as  amended),  in  title  Judiciary,  requires  the 
clerk  for  each  district  to  maintain  an  office  in  charge  of  himself  or  a  deputy  at 
specified  places. 


Sec.  2.  [Nortli  Dakota  —  fees,  etc.,  of  marshal,  district  attorney,  and 
clerks.]  The  marshal,  district  attorney,  and  clerks  of  the  circuit  and  dis- 
trict courts  of  said  district  [of  North  Dakota],  and  all  other  officers  and 
persons  performing  duties  in  the  administration  of  justice  therein,  shall, 
for  the  services  they  may  perform,  receive  the  fees  and  compensation 
allowed  by  law  to  other  similar  officers  and  persons  performing  similar 
duties  in  the  State  of  Oregon.     [28  Stat.  L.  642.] 

This  is  from  the  Act  of  Feh.  4,  1895,  ch.  65. 

Section  1  of  this  Act  amended  the  Act  of  April  26,  1890,  ch.  161,  §§  3  and  6. 

flection  21  of  the  Enabling  Act  of  Feb.  22,  1889,  ch.  180,  for  the  admission  of  North 
Dakota  into  the  Union,  set  forth  supra,  p.  789,  provided  for  the  appointment  of  district 
attorney,  marshal,  and  clerk,  whose  fees  and  compensation  were  to  be  the  same  as 
allowed  by  law  to  similar  officers  performing  similar  duties  in  the  State  of  Nebraska. 

District  attorneys  and  marshals  in  Oregon,  to  which  state  reference  is  made  at  the 
end  of  the  text  section,  were  authorized  by  R.  8.  sec.  837,  supra,  p.  702,  to  receive 
double  the  fees  therein  before  provided,  and  R.  S.  sec.  840,  supra,  p.  704,  authorized 
clerks  in  Oregon  to  charge  and  receive  double  fees;  but  the  Act  of  Aug.  1,  1914,  ch. 
223,  S  1,  supra,  p.  705,  repealed  all  provisions  allowing  marshals  and  clerks  to  charge 
double  fees. 

As  to  the  salary  of  the  district  attorney  and  of  the  marshal  in  North  Dakota  see 
sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division 
IV,  supra,  p.  777. 

Judicial  Code,  §  99  (as  amended),  requires  the  clerk  of  the  court  to  maintain  an 
office  in  charge  of  himself  or  a  deputy  at  each  place  where  court  is  held  in  his  district. 
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Ohio. — As  to  the  salftries  of  the  district  attorneys  and  the  marshals  in  Ohio  see 
sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 

As  to  clerks  and  aeputy  clerks  see,  in  general,  the  note  at  the  head  of  this  diyiaioii 
IV,  <upra,  p.  777. 


[Oklahoma  —  diBtriets,  Jvdgas,  diBtrict  attomeTS,  marshals,  and  clerks.] 

That  said  State  when  admitted  as  aforesaid  shall  constitute  two  judicial 
districts,  to  be  known  as  the  eastern  district  of  Oklahoma  and  the  western 
district  of  Oklahoma;  the  said  Indian  Territory  shall  constitute  said  east- 
ern district  and  the  said  Oklahoma  Territory  shall  constitute  said  western 
district.  •  •  •  There  shall  be  appointed  for  each  of  said  districts  one 
district  judge,  one  United  States  attorney,  and  one  United  States  marshaL 
There  shall  be  appointed  a  clerk  for  each  of  said  districts,  who  shall  keep 
his  office  at  Muscogee  and  Guthrie,  respectively,  for  the  time  being.  •  •  • 
The  marshal,  district  attorney,  and  clerk  of  each  of  the  circuit  and  district 
courts  of  said  districts,  and  all  other  officers  and  persons  performing  duties 
in  the  administration  of  justice  therein,  shall  severally  possess  the  powers 
and  perform  the  duties  lawfully  required  to  be  performed  by  similar  officers 
in  other  districts  of  the  United  States,  and  shall,  for  the  services  they  may 
perform,  receive  the  fees  and  compensation  now  allowed  by  law  to  officers 
performing  similar  services  for  the  United  States  in  other  districts  of  the 
United  States.    •    •    •    [54  Stat.  L.  275] 

This  is  part  of  the  Enabling  Act  of  June  16,  1906,  ch.  3335,  34  Stat.  L.  267,  set 
forth  in  title  States.  The  omitted  parts  of  the  section  related  to  terms  of  court  and 
xren  superseded,  as  also  some  of  the  provisions  in  the  text  here  given,  by  Judicial 
Code,  I  101,  in  title  Judiciaby. 

"  Circuit "  courts  mentioned  in  the  text  section  were  abolished  by  Judicial  Code» 
f  289,  in  title  Judigiabt. 

As  to  the  salary  of  the  district  attorney  for  the  eastern  district  and  for  the  western 
district,  respectively,  and  of  the  marshal  for  said  districts,  respectively,  see  the  Act  of 
March  3,  1909,  ch.  269,  i  21,  supra,  pp.  729,  740. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

Judicial  Code,  §  101,  in  title  Judiciary,  requires  the  clerk  for  the  eastern  district  to 
keep  his  office  at  Muskogee,  and  the  clerk  for  the  western  district  at  Guthrie,  who 
shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at  Oklahoma  City.  The  same 
provision  is  repeated  in  the  amendment  of  said  section  101  by  the  Act  of  Feb.  20,  1917» 
(191S  Supp.  Fed.  Stat.  Ann.  title  Judiciaby)  Fed.  Stat.  Ann.  Pamph.  Supp.  Nos.  9-10 
for  January-April,  1917,  p.  64. 


Oregon. — As  to  the  salary  of  the  district  attorney  and  the  marshal  in  Oregon  see 
sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 

Judicial  Code,  §  102,  in  title  Judiciary,  requires  that  the  marshal  and  the  clerk 
shall  each  appoint  at  least  one  deputy  at  Pendleton  and  one  at  Medford,  who  shall 
reside  and  maintain  an  office  at  each  of  said  places. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 


Sec.  3.  [PennsylYania  —  Judge,  marshal,  district  attorney,  and  clerk  for 
middle  district.]  That  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  shall  appoint  for  said  middle  district  [of  Pennsylvania]  a 
district  judge,  a  marshal,  and  district  attorney ;  and  clerks  for  the  said  cir- 
cuit and  district  courts  shall  be  appointed  in  the  same  manner  as  is  now 
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provided  by  law  with  regard  to  siieh  officers  in  the  western  district  of 
Pennsylvania.     [31  Stat  L.  881.] 

This  and  section  6  foUowing  are  from  the  Act  of  March  2,  1901,  ch.  801,  entitled 
''An  Act  To  create  a  new  Federal  judicial  district  in  Pennsylvania  to  be  called  the 
middle  district." 

*'  Circuit "  courts  mentioned  in  the  text  section  were  abolished  by  Judicial  Code, 
§  289,  in  title  Judiciabt. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
Bion  IV,  supra,  p.  777. 

The  provision  for  appointment  of  a  judge  was  superseded  by  the  general  provision 
in  Judicial  Code,  I  1,  in  title  Judiciaby,  and  was  repealed  by  force  of  the  third  para- 
graph from  the  end  of  Judicial  Code,  §  297,  in  title  Judiciaby. 

Sec.  5.  [Salaries,  etc.,  of  judge,  marshali  district  attorney,  and  clerk 
for  middle  district.]  That  the  district  judge  of  the  said  middle  district 
[of  Pennsylvania]  shall  receive  the  same  compensation  as  is  now  by  law  pro- 
vided for  the  district  judge  of  the  western  district  of  Pennsylvania ;  and  the 
marshal,  district  attorney,  and  clerks  of  the  circuit  and  district  courts  shall 
severally  possess  the  powers  and  perform  the  duties  lawfully  possessed  and 
performed  by  the  like  officers  in  the  said  western  district,  and  shall  be, 
respectively,  entitled  to  like  fees,  compensation,  and  emoluments ;  and  until 
otherwise  provided  by  law  the  salaries  herein  prescribed  or  provided  for 
shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 
[31  Stat.  L.  881.] 

See  notes  to  preceding  section  3  in  the  text. 

Judicial  Code,  §2^  in  title  Judiciaby,  provides  for  the  compensation  of  district 
judges. 

As  to  the  salary  of  the  district  attorney  for  the  western  district  see  section  7  of 
the  Act  of  Mav  28,  1896,  ch.  252,  awpra,  p.  722;  and  as  to  the  salary  of  the  district 
attorney  for  the  eastern  district  see  the  Act  of  May  27,  1908,  ch.  200,  §  1,  supra, 
p.  729. 

As  to  the  salaries  of  the  marshals  in  Pennsylvania  see  section  9  of  the  Act  of  May 
28,  1896,  ch.  252,  aupra,  p.  736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
IV,  aupra,  p.  777. 

Judicial  Code,  §  103  (as  amended),  in  title  Judiciaby,  provides  that  the  clerk  for 
the  middle  district  shall  maintain  an  office,  in  charge  of  himself  or  a  deputy,  at 
Harrisburg;  that  the  clerk  and  marshal  for  the  western  district  shall  have  their 
principal  offices  at  Pittsburgh,  and  shall  maintain,  by  themselves  or  their  deputies, 
offices  at  Erie ;  and  that  the  clerk  shall  place  all  cases  in  which  the  defendants  reside 
in  the  counties  of  said  district  nearest  Erie  upon  the  trial  list  for  trial  at  Erie. 


Rhode  Island. — ^As  to  the  salary  of  the  district  attorney  and  the  marshal  in  Rhode 
Island  see  sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  aupra, 
pp.  722,  736. 

As  to  clerks  and  deputy  clerks  in  general,  see  the  note  at  the  head  of  this  division 

IV,  aupra,  p.  777. 


Sec.  3.  [South  Carolina  —  district  attomeyB  for  eastern  and  western 
districts  —  salaries.]  That  there  shall  be  a  district  attorney  for  the  eastern 
district  of  South  Carolina  and  a  district  attorney  for  the  western  district  of 
South  Carolina,  who  shall  be  appointed  as  district  attorneys  are  appointed 
in  other  judicial  districts  of  the  United  States.  The  district  attorney  for  the 
eastern  district  of  South  Carolina  and  the  district  attorney  for  the  western 
district  of  South  Carolina  shall  each  receive  an  annual  salary  of  $4,500. 
The  present  district  attorney,  who  is  a  resident  of  the  eastern  district  of 
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South  Carolina,  is  hereby  assigned  to  said  eastern  district  as  the  district 
attorney  thereof.     [38  Siat  L,  961.] 

This  and  the  following  section  4  are  from  the  Act  of  March  3,  1915,  ch.  100,  entitled 
"An  Act  To  provide  for  the  appointment  of  a  district  judge,  district  attorney,  and 
marshal  for  the  western  district  of  South  Carolina,  and  for  other  purposes." 

Sections  1  and  2  of  said  Act  of  March  3,  1916,  ch.  100,  set  forth  in  title  Judiciary, 
provide,  respectively,  for  the  appointment  of  a  judge  in  the  eastern  and  in  the  western 
district,  and  for  the  disposition  of  pending  causes.  The  concluding  section  5  of  said 
Act,  also  set  forth  in  title  Judiciary,  as  amended  by  the  Act  of  Sept.  1,  1916, 
ch.  434,  39  Stat.  L.  721  (1918  Supp.  Fed.  Stat.  Ann.  title  Judiciary),  Fed.  Stat, 
Ann.  Pamph.  Supp.  No.  8,  for  Oct.,  1916,  p.  131,  provides  for  times  and  places  of 
holding  court  in  the  eastern  and  the  western  district,  and  that  the  office  of  the  clerk 
for  the  western  district  shall  be  at  Greenville,  and  the  office  of  the  clerk  for  the 
eastern  district  shall  be  at  Charleston. 

R.  S.  sec.  767,  supra,  p.  619,  provided  that  "the  district  attorney  of  the  eastern 
district  of  South  Carolina  shall  perform  the  duties  of  district  attorney  for  the  western 
district,"  and  section  7  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  p.  722,  provided  a 
salary  for  said  district  attorney  of  $4,500,  $2,500  of  which  was  to  be  for  the  perform- 
ance of  the  duties  of  the  district  attorney  for  the  western  district.  Those  provisions 
are  superseded  by  the  text  section. 

Judicial  Code,  §  105  (as  amended),  in  title  Judiciary,  provided  that  the  offices  of 
the  clerk  of  the  District  Court  shall  be  at  Greenville  and  at  Charleston;  and  that  the 
clerk  shall  reside  in  one  of  said  cities  and  have  a  deputy  in  the  other. 

As  to  clerks  and  deputy  clerks,  in  general,  see  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

Sec.  4.  [MarshaLs  for  eastern  and  weetem  districts  —  salaries.]  That 
there  shall  be  a  marshal  for  the  eastern  district  of  South  Carolina  and  a 
marshal  for  the  western  district  of  South  Carolina,  teho  shall  be  appointed 
as  marshals  are  appointed  in  other  judicial  districts  of  the  United  States. 
The  marshal  for  the  eastern  district  of  South  Carolina  and  the  marshal 
for  the  western  district  of  South  Carolina  shall  each  receive  an  annual 
salary  of  $4,500.  The  present  marshal,  who  is  a  resident  of  the  eastern  dis- 
trict of  South  Carolina,  is  hereby  assigned  to  said  eastern  district  as  the 
marshal  thereof. 

See  the  note  to  the  preceding  section  3  in  the  text. 

R.  S.  sec.  776,  supra,  p.  626,  provided  that  "  the  marshal  of  the  eastern  district  of 
South  Carolina  shall  perform  the  duties  of  marshal  of  the  western  district,"  and  sec- 
tion 9  of  the  Act  of  May  28,  1896,  ch.  256,  supra,  p.  736,  provided  a  salary  of  $4,500  for 
said  marshal,  $2,500  of  which  was  to  he  for  the  performance  of  the  duties  of  marshal 
for  the  western  district.    Those  provisions  are  superseded  by  the  text  section. 


South  Dakota.— Section  21  of  the  Enabling  Act  of  Feb.  22,  1889,  ch.  180,  for  the 
admission  of  South  Dakota  into  the  Union,  set  forth  supra,  p.  789,  provided  for  the 
appointment  of  district  attorney,  marshal,  and  clerk,  whose  fees  and  compensation 
were  to  be  the  same  as  allowed  by  law  to  similar  officers  performing  similar  duties  in 
the  state  of  Nebraska. 

As  to  the  salary  of  the  district  attorney  and  of  the  marshal  in  South  Dakota  see 
sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 

As  to  clerks  and  deputy  clerks,  in  general,  see  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

Judicial  Code,  §  106,  in  title  Judiciary,  requires  the  clerk  to  maintain  an  oflBoe  hi 
charge  of  himself  or  a  deputy  at  Sioux  Falls,  Pierre,  Aberdeen,  and  Deadwood. 


Tennessee. — ^As  to  salaries  of  the  district  attorneys  and  of  the  marshals  in  Tennessee 
see  sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722, 
730 

As  to  clerks  and  deputy  clerks,  see  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

Judicial  Code,  §  107  (as  amended),  in  title  Judiciary,  provides  that  the  clerk  for 
the  western  district  shall  appoint  a  deputy,  who  shall  reside  at  Jackson;  that  the 
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marslial  for  the  western  district  shall  appoint  a  deputy,  who  shall  reside  at  Jackson; 
that  the  marshal  for  the  eastern  district  shall  appoint  a  deputy,  who  shall  reside  at 
Chattanooga;  and  that  the  clerk  for  the  eastern  district  shall  maintain  an  office  in 
charge  of  himself  or  a  deputy  at  Knoxville,  Chattanooga,  and  Greeneville. 


Seo.  8.  [Texas  —  diBtrict  attorney  and  marshal  for  northern  district.] 

That  there  shall  be  appointed  one  person  as  district  attorney  and  one  per- 
son as  marshal  for  said  northern  district  [of  Texas]  j  whose  terms  of 
appointment  and  services,  as  well  as  duties  &nd  emoluments,  shall  be  the 
same  with  those  respectively  appertaining  to  the  said  officers  in  the  said 
eastern  and  western  districts  of  Texas;  And  said  marshal  shall  give  the 
same  bond  that  other  marshals  are  required  to  give,  to  be  approved  and 
recorded  as  now  directed  by  law:  •  •  •  [Part  omitted  has  expired] 
[20  IStat,  L.  320.] 

This  is  from  the  Act  of, Feb.  24,  1879,  ch.  97,  entitled  "An  act  to  create  the  northern 
judicial  district  of  the  State  of  Texas,  and  to  change  the  eastern  and  western  judicial 
districts  of  said  State,  and  to  fix  the  time  and  places  of  holding  courts  in  said 
districts." 

See  further,  as  to  district  attorneys  and  marshals  in  Texas,  section  6  of  the  Act  of 
March  11,  1902,  ch.  183,  infra,  this  page,  and  the  note  thereto. 


Sec.  4.  [Marshal  for  the  southern  district.]  *  •  •  The  President  of 
Ihe  United  States,  by  and  with  the  advice  and  consent  of  the  Senate,  shall 
appoint  a  marshal  for  the  southern  judicial  district  of  Texas  as  hereby 
constituted,  who  shall  within  his  jurisdiction  possess  and  exercise  all  the 
powers  conferred  by  existing  law  upon  the  marshals  of  the  United  States. 
[32  Stat.  L.  66,] 

■ 

This  and  sections  6,  6,  and  15  following  are  from  the  Act  of  March  11,  1902,  ch.  183, 
entitled  "An  Act  To  divide  the  State  of  Texas  into  four  judicial  districts." 

See  further  as  to  marshals  in  Texas  the  following  section  6  of  this  Act,  and  note 
thereto. 

The  omitted  part  of  the  text  section  provided  for  the  continuance  in  office  of  the 
marshals  for  the  then  existing  northern,  eastern,  and  western  districts. 

Sec.  5.  [District  attorney  for  the  eastern  district.]  •  •  *  The  Presi- 
dent of  the  United  States,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  appoint  a  district  attorney  for  said  eastern  judicial  district  of  Texas 
as  hereby  constituted,  who  within  his  jurisdiction  sljall  possess  and  exercise* 
all  the  power  conferred  by  existing  law  upon  the  district  attorneys  of  the 
United  States.     [32  Stat.  L.  66.] 

See  the  note  to  the  preceding  section  4  of  this-  Act,  and  see  further  as  to  district 
attorneys  in  Texas  section  6  following  and  the  note  thereto. 

The  omitted  part  of  the  text  section  provides  for  the  continuance  in  office,  etc,  of 
district  attorneys  in  other  districts. 

Sec.  6.  [Appointment  of  officers  —  salaries,  fees,  etc.]  That  the  office  of 
judge,  marshal,  and  district  attorney  in  each  of  said  judicial  districts  [of 
Texas],  deputy  marshals,  and  assistant  district  attorneys,  and  all  other 
officers  authorized  by  law  and  made  necessary  by  the  division  of  the  State 
of  Texas  into  four  judicial  districts  and  by  the  provisions  of  this  Act,  and 
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all  vacancies  created  by  said  division,  in  either  of  said  districts,  as  eonsti* 
tuted  by  this  Act  or  hereafter  occurring,  shall  be  filled  in  the  manner  pro- 
vided by  existing  law.  The  salaries,  pay,  fees,  and  allowances  of  the  judges, 
district  attorneys,  marshals,  clerks,  and  other  officers  in  said  districts,  until 
changed  under  the  provisions  of  existing  law,  shall  be  the  same,  respec- 
tively, as  now  fixed  by  law  for  such  officers  in  the  said  judicial  districts  of 
Texas  as  heretofore  constituted,  except  as  herein  provided.  [32  8tai.  L. 
66.] 

See  the  note  to  section  4  of  this  Act,  auprttf  p.  795. 

As  to  the  salaries  of  district  attorneys  and  marshals,  the  Act  of  June  25,  1910,  ch. 
397,  supra,  p.  729,  provides  that  each  district  attorney  and  marshal  in  Texas  shall 
receive  a  salary  of  $4,000. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

Judicial  Code,  f  108,  in  title  Judiciabt,  requires  the  clerk  for  each  district  to  main- 
tain an  office  in  charge  of  himself  or  a  deputy  at  specified  places.  Section  2  of  the 
Act  of  Feb.  26,  1917  (1918  Supp.  Fed.  St.  Ann.  title  Judiciary)  Fed.  St.  Ann.  Pamph. 
Supp.  Nos.  9-10  for  January-April,  1917,  p.  66,  provides  that  the  clerk  of  the  court 
for  the  northern  district  shall  maintain  an  office  m  charge  of  himself  or  a  deputy  at 
Wichita  Falls. 

Sec.  15.  [Marshal  and  district  attorney  of  southern  district.]  That  the 
marshal  and  district  attorney  for  the  southern  judicial  district  of  the  State 
of  Texas  created  and  appointed  under  the  provisions  of  this  Act  shall  each 
receive  a  compensation  or  salary  of  three  thousand  five  hundred  dollars 
per  annum,  payable  as  the  marshals  and  district  attorneys  in  the  other 
districts  are  paid  under  the  provisions  of  existing  law,  and  the  marshals 
and  their  deputies  shall  give  the  bond  required  of  marshals  and  deputy 
marshals  under  the  provisions  of  existing  law.     [32  Stat,  L.  69.] 

See  the  note  to  section  4  of  this  Act,  supra,  p.  795,  and  the  note  to  section  6,  supra, 
p.  795,  the  latter  note  showing  that  the  salaries  are  now  $4,000. 

As  to  bonds  of  marshals  under  existing  law,  see  R.  S.  sec.  783,  supra,  p.  640. 


Sec.  14.  [Utah  —  clerks^  judge,  district  attorney,  and  marshal.]    That 

the  State  of  Utah  shall  constitute  one  judicial  district,  which  shall  be  called 
the  district  of  Utah.  •  *  •  There  shall  be  appointed  clerks  of  said 
courts,  who  shall  keep  their  offices  at  the  capital  of  said  State.  There  shall 
be  appointed  for  said  district  one  district  judge,  one  United  States  attor- 
ney, and  one  United  States  marshal.    *    *    *    [28  Stat.  L.  110.] 

This  and  the  following  section  16  are  from  the  Enabling  Act  of  July  16,  1894,  ch.  138, 
for  the  admission  of  Utah  into  the  Union.    See  the  title  States. 

See  the  note  to  the  following  section  16  of  this  Act. 

The  provision  for  the  appointment  of  a  district  judge  was  superseded  by  the  general 
provision  in  Judicial  Code,  §  1,  in  title  Judiciary,  and  was  repealed  by  force  of  the 
third  paragraph  from  the  end  of  Judicial  Code,  |  297,  in  title  Juoiciabt. 

Sec.  16.  [Powers  and  compensation  of  judicial  officers.]  That  the  mar- 
shal, district  attorney,  and  clerks  of  the  circuit  and  district  courts  of  the 
said  district  of  Utah,  and  all  other  officers  and  other  persons  performinjir 
duty  in  the  administration  of  justice  therein,  shall  severally  possess  the 
powers  and  perform  the  duties  lawfully  possessed  and  required  to  he  per- 
formed by  similar  officers  in  other  districts  of  the  United  States,  and  shall, 
for  the  services  they  may  perform,  receive  the  same  fees  and  compensation 
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allowed  by  law  to  other  similar  officers  and  persons  performing  similar 
duties.     [28  Stat,  L.  111.] 

See  the  note  to  the  preceding  section  14  of  this  Act. 

As  to  the  salary  of  the  district  attorney  and  the  marshal  in  Utah  see  sections  7  and  9, 
respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

Judicial  Code,  §  109,  provides  that  the  clerk  shall  maintain  an  office  in  charge  of 
himself  or  a  deputy  at  each  of  the  places  where  court  is  required  to  be  held. 


Vexmoiit. — As  to  thd  salary  of  the  district  attorney  and  of  the  marshal  in  Vermont 
see  sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  swpra,  pp.  722,  736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 


Virginia. — As  to  the  salaries  of  the  district  attorneys  and  the  marshals  in  Virginia  see 
sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  730. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

Judicial  Code,  |  111,  in  title  Judiciaby,  requires  the  clerk  for  the  western  district 
to  maintain  an  office  in  charge  of  himself  or  a  deputy  at  specified  places. 


Seo.  4.  [Washington  —  marshal  and  district  attorney  for  eastern 

trict.]  That  the  President  of  the  United  States,  by  and  with  the  advice 
and  consent  of  the  Senate,  shall  appoint  a  marshal  and  district  attorney 
for  the  said  eastern  judicial  district  of  Washington  as  hereby  constituted, 
who  shall,  within  their  respective  jurisdictions,  possess  and  exercise  all  the 
powers  conferred  by  existing  law  upon  the  marshals  and  district  attorneys 
of  the  United  States,  respectively.    [33  Stai.  L,  824,] 

This  and  the  following  section  6  are  from  the  Act  of  March  2,  1905,  ch.  1305,  entitled 
**An  Act  To  divide  Wa^ington  into  two  judicial  districts,"  the  provisions  for  division 
into  two  districts  being  merged  in  and  superseded  by  Judicial  Code,  §   112,  in  title 

JUDIdABt. 

Sec.  6.  [Appointment  and  compensation  of  all  officers.]  That  the  office 
of  marshal  and  district  attorney  in  each  of  said  districts,  deputy  marshals 
and  assistant  district  attorneys,  and  all  other  offices  authorized  by  law 
and  made  necessary  by  the  creation  of  said  two  districts  and  the  provisions 
of  this  Act,  and  all  vacancies  created  thereby  in  either  of  said  districts  as 
constituted  by  this  Act,  shall  be  filled  in  the  manner  provided  by  law.  The' 
salaries,  pay,  fees,  and  allowances  of  the  judges,  district  attorneys,  marshals, 
and  other  officers  in  said  districts,  except  clerks,  until  changed  by  law,  shall 
be  the  same,  respectively,  as  now  fixed  by  law  for  such  officers  in  the  judicial 
district  of  Washington  as  heretofore  constituted,  and  the  clerks  for  said 
districts  shall  receive  the  same  fees  and  emoluments  as  are  now  prescribed 
by  law  for  the  clerks  of  the  circuit  and  district  courts  of  the  northern 
district  of  California.    [33  Stat.  L.  824.] 

See  the  notes  to  the  preceding  section  4  of  this  Act. 

Similar  provisions  had  been  made  in  section  21  of  the  Enabling  Act  of  Feb.  22,  1889, 
ch.  180,  for  the  admission  into  the  Union  of  North  Dakota,  South  Dakota,  Montana, 
and  Washington,  set  forth  supra,  p.  789. 

Clerks  in  Qalifornia,  tp  whom  reference  is  made  at  the  end  of  the  text  section,  were 
-authorized  by  R.  S.  sec.  840,  supra,  p.  704,  to  charge  and  receive  double  the  fees  therein- 
before allowed  to  clerks;  but  the  Act  of  Aug.  1,  1914,  ch.  223,  §  1,  supra,  p.  705, 
repealed  those  provisions  allowing  clerks  to  charge  double  fees. 
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"  Circuit "  courts  mentioned  at  the  end  of  the  text  section  were  abolished  by  Judicial 
Code,  §  289,  in  title  Judiciary. 

As  to  the  salary  of  the  district  attorney  and  the  marshal  in  the  "  district  of  Wash- 
ington as  heretofore  constituted,"  to  which  the  text  section  refers,  see  sections  7 
and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 

Judicial  Code,  |  112,  in  title  JuDiciAar,  requires  the  clerk  in  each  district  to  main- 
tain an  office  in  charge  of  himself  or  a  deputy  at  each  place  where  terms  of  court  are 
required  to  be  held. 


Sec.  4.  [West  Virginia  —  marshal  and  district  attorney  for  northern 
district  —  other  olBicers.]  That  the  President  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  Senate,  shall  appoint  a  marshal  and 
district  attorney  for  the  northern  judicial  district  of  West  Virginia  as 
hereby  constituted,  who  shall,  within  their  respective  jurisdictions,  possess 
and  exercise  all  the  powers  conferred  by  existing  law  upon  the  marshals 
and  district-  attorneys  of  the  United  States,  respectively.  All  other  officers 
residing  within  said  northern  district  as  hereby  constituted  shall  continue 
to  be  and  act  as  such  officers  within  their  respective  jurisdictions  in  said 
northern  district  as  hereby  constituted  until  their  successors,  respectively, 
are  duly  appointed  and  qualified  under  the  provisions  of  existing  law. 
[31  Stat  L.  736.] 

This  and  the  following  section  7  are  from  the  Act  of  Jan.  22,  1901,  ch.  105,  entitled 
"An  Act  To  divide  the  State  of  West  Virginia  into  two  judicial  districts." 
See  note  to  the  following  section  7. 

Sec.  7.  [Salaries,  etc.]  That  the  salaries,  pay,  fees,  and  allowances  of 
the  judges,  district  attorneys,  marshals,  clerks,  and  other  officers  in  said 
districts  [of  West  Virginia],  until  changed  under  the  provisions  of  exist- 
ing law,  shall  be  the  same,  respectively,  as  now  fixed  by  law  for  such  officers 
in  the  judicial  district  of  West  Virginia  as  heretofore  constituted.  [31 
Stat.  L.  737.] 

See  the  note  to  the  preceding  section  4  of  this  Act. 

Judicial  Code,  §  2,  in  title  Judiciaby,  provides  for  the  salaries  of  judges. 

As  to  the  salary  of  the  district  attorney  and  the  marshal  for  the  district  of  West 
Virginia  **  as  heretofore  constituted/'  to  which  the  text  section  refers,  see  sections  7 
and  9  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  division  IV, 
supra,  p.  777. 


Wisconsin. — As  to  the  salaries  of  the  district  attorneys  and  marshals  in  Wisconsin 
see  sections  7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722, 
73C. 

Judicial  Code,  §  114,  in  title  Judiciaby,  requires  the  marshal  for  the  western  district 
to  appoint  a  deputy  who  shall  reside  and  keep  his  office  at  iSuperior. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion rV,  supra,  p.  777. 

Judicial  Code,  §  114,  in  title  Judiciary,  provides  that  the  clerk  for  the  west«m  dis- 
trict shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at  Madison,  La  Crosse, 
and  Superior,  and  makes  provision  as  to  the  duties  of  the  clerk  in  respect  of  prooesa 
issued  at  Superior. 


Sec.  16.  [Wyoming  —  judge,  district  attorney,  marshal,  and  clerk.] 
That    •    ♦    ♦    there  shall  be  appointed  for  said  district  [Wyoming]  one 


JUDICIAL  OFFICERS  799 

district  judge,  one  United  States  attorney,  and  one  United  States  marshal. 
•  *  *  There  shall  be  appointed  clerks  of  said  courts  in  the  said  district, 
who  shall  keep  their  oflSices  at  the  capital  of  said  state.  •  •  •  The 
marshal,  district  attorney,  and  clerks  of  the  circuit  and  district  courts  of 
said  district,  and  all  other  officers  and  persons  performing  duties  in  the 
administration  of  justice  therein,  shall  severally  possess  the  powers  and 
perform  the  duties  lawfully  possessed  and  required  to  be  performed  by 
similar  officers  in  other  districts  of  the  United  States;  and  shall,  for  the 
eerviees  they  may  perform,  receive  the  fees  and  compensation  allowed  by 
law  to  other  similar  officers  and  persons  performing  similar  duties  in  the 
State  of  Oregon.    [26  Stat.  L.  225,] 

This  is  from  the  EnabUng  Act  of  July  10,  1890,  ch.  664,  for  the  admission  of 
Wyoming  into  the  Union. 

The  provision  for  the  appointment  of  a  judge  was  superseded  by  the  general  pro- 
vision in  Judicial  Code,  §  1,  in  title  Judiciary,  and  was  repealed  by  force  of  the  third 
paragraph  from  the  end  of  Judicial  Code,  §  297,  in  title  Judiciary. 

"  Circuit "  courts  mentioned  in  this  section  were  abolished  by  Judicial  Code,  S  289, 
in  title  Judiciary. 

As  to  compensation  for  "  performing  similar  duties  in  the  state  of  Oregon,"  to  which 
reference  is  made  at  the  end  of  the  text  section,  district  attorneys  and  marshals  in 
Oregon  were  authorized,  by  R.  S.  sec.  837,  supra,  p.  702,  to  receive  double  the  fees 
thereinbefore  provided  for  the  like  services,  and  by  R.  S.  sec.  840,  supra,  p.  704,  clerks 
in  Oregon  were  also  authorized  to  charge  and  receive  double  fees;  but  the  Act  of 
Aug.  1,  1914,  ch.  223,  §  1,  supra,  p.  705,  repealed  the  foregoing  provision  in  respect  of 
clerks  in  Oregon,  and  all  provisions  authorizing  marshals  to  charge  double  fees. 

As  to  the  salary  of  the  district  attorney  and  the  marshal  in  Wyoming  see  sections 
7  and  9,  respectively,  of  the  Act  of  May  28,  1896,  ch.  252,  supra,  pp.  722,  736. 

Judicial  Code,  §  116,  in  title  Judiciary,  requires  the  marshal  and  clerk,  respectively, 
to  appoint  at  least  one  deputy  to  reside  at  Evanston,  and  one  to  reside  at  Leander, 
unless  he  himself  shall  reside  there,  and  to  maintain  an  office  at  each  of  those  places; 
and  the  marshal  is  authorized  to  appoint  one  or  more  deputies  for  the  Yellowstone 
National  Park,  who  shall  reside  in  said  park. 

As  to  clerks  and  deputy  clerks  see,  in  general,  the  note  at  the  head  of  this  divi- 
sion IV,  supra,  p.  777. 
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I.  The  Judicul  Code,  814. 
II.  Provisions  for  Particular  Districts  or  Circuits  (in  Vol.  5). 

III.  District  Court  of  Canal  Zone  (in  Vol.  5). 

IV.  United  States  Court  for  China  (in  Vol.  5). 

V.  District  Courts  as  Successors  to  CoBOiERCB  Court  (in  Vol.  5). 
VI.  Suits  against  United  States  (in  Vol.  5). 

VII.  Laws  of  the  States  —  Rules  of  Decision  (in  Vol.  5)* 

VIII.  Procedure,  in  General  (in  Vol.  6). 

IX.  Procedure  in  Injunction  Cases  (in  Vol.  6). 

X.  Procedure  for  Contempt  (in  Vol.  6). 

XI.  Appellate  Jurisdiction  and  Procedure  (in  Vol.  6). 
XII.  Miscellaneous  Provisions  (in  Vol.  6). 


I.  The  Judicial  Code,  814. 

Chapter  /.  District  Courts  —  Organization,  815. 
//.  District  Courts  —  Jurisdiction,  838. 
///.  District  Courts  —  Removal  of  Causes  (in  Vol.  6). 
IV.  District  Courts  —  Miscellaneous  Provisions  (in  Vol.  5). 
V,  District  Courts  —  Districts,  and  Provisions  Applicable  to 

Particular  States  (in  Vol.  5). 
VI.  Circuit  Court  of  Appeals  (in  Vol.  6). 
VII.  The  Court  of  Claims  (in  Vol.  5). 
VIII.  The  Court  of  Customs  Appeals  (in  Vol.  5). 
IX.  The  Commerce  Court  (in  Vol.  6). 
X.  The  Supreme  Court  (in  Vol.  5). 

XI.  Provisions  Common  to  More  tiian  One  Court  (in  Vol.  5). 
XII.  Juries  (in  Vol.  5). 

XIII.  General  Provisions  (in  Vol.  5). 

XIV.  Repealing  Provisions  (in  Vol.  5). 

CHAPTER  ONE 

DisTRi  CT  Courts — Organization 

Sec.    1.  District  Courts  Established — Appointment  and  Residence  of  Judges^ 
815. 

2.  Salaries  of  District  Judges,  816. 

3.  Clerks,  817. 

4'  Deputy  Clerks,  817. 

5.  Criers  and  Bailiffs,  819. 

6.  Records;  Where  Kept,  819. 

7.  Effect  of  Altering  Terms,  820. 

8.  Trials  Not  Discontinued  by  New  Term,  820. 

9.  Courts  Always  Open  as  Courts  of  Admiralty  and  Equity,  821. 
10.  Monthly  Adjournments  for  Trial  of  Criminal  Causes,  825. 
IJ.  Special  Terms,  825. 

12.  Adjournment  in  Case  of  Nonattendance  of  Judge,  825. 

13.  Designation  of  Another  Judge  in  Case  of  Disability  of  Judge,  826. 
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Sec.  14'  Designation  qf  Another  Judge  in  Case  of  Accumidation  of  Business, 
828. 

15.  When  Designaiion  to  Be  Made  by  Chief  Justice,  828. 

16.  New  Appointment  and  Revocation,  828. 

17.  Designation  of  District  Judge  in  Aid  of  Another  Judge,  829. 

18.  When  Circuit  Judge  May  Be  Designated  to  Hold  District  Court,  829. 

19.  Duty  of  District  and  Circuit  Judge  in  Such  Cases,  830. 

W.  When  District  Judge  Is  Interested  or  Related  to  Parties,  831. 

21.  When  Affidamt  of  Personal  Bias  or  Pr^udice  of  Judge  is  Filed,  832. 

SiB.  CorUinuance  in  Case  of  Vacancy  in  Office,  837. 

23.  Districts  Having  More  than  One  Judge;  Division  of  Business,  838. 

CHAPTER  TWO 
District  Courto —Jurisdiction 

Sec.  24.  Original  Jurisdiction,  838. 

Par.  1.  Where  the  United  States  Are  Plaintiffs;  and  of  CivU 
Suits  at  Common  Law  or  in  Equity,  842. 

2.  Of  Crimes  and  Offenses,  999. 

S.  Of  Admiralty  Causes,  Seizures,  and  Prizes,  1005. 

4'  Of  Suits  under  Any  Law  Relating  to  the  Slave  Trade, 
1034. 

5.  Of  Cases  under  Interned  Revenue,  Customs,  and  Tonnage 
Laws,  1034. 

e.  Of  Suits  under  Postal  Laws,  1036. 

7.  Of  Suits  under  (he  Patent,  the  Copyright,  and  the  Trade- 

mark Jjaws,  1037. 

8.  Of  Suits  for  Violation  of  Interstate  Commerce  Laws,  1047. 

9.  Of  Penalties  and  Forfeitures,  1048. 
10.  Of  Suits  on  Debentures,  1050. 

11  >  Of  Suits  for  Injuries  on  Account  of  Acts  Done  under 
Laws  of  the  United  States,  1050. 

12.  Of  Suits  Concerning  CivU  Rights,  1050. 

IS.  Of  Suits  against  Persons  Having  Knowledge  of  Con- 
spiracy, etc.,  1051. 

14'  Of  Suits  to  Redress  the  Deprivation,  under  Color  of  Law, 
of  CivU  Rights,  1051. 

15.  Of  Suits  to  Recover  Certain  Offices,  1053. 

16.  Of  Suits  against  National  Banking  Associations,  1054. 

17.  Of  Suits  by  Aliens  for  Torts,  1057. 

18.  Of  Suits  against  Consuls  and  Vice-Consuls,  1058. 

19.  Of  Suits  and  Proceedings  in  Bankruptcy,  1059. 
W.  Of  Suits  against  the  United  States,  1059. 

i^l.  Of  Suits  for  the   Unlawful  Indosure  of  Public  Lands, 

1061. 
22.  Of  Suits  under  Immigration  and  Contract  Labor  Laws, 

1062. 
28.  Of  Suits  against   Trusts,   Monopolies,  and   Unlawful 

CombinaJtions,  1062. 
24.  Of  Suits  Concerning  Allotments  of  Land  to  Indians,  1062. 
26.  Of  Partition  Suits  Where  United  States  Is  Joint  Tenant, 

1063. 
2S..  Appellate  Jurisdiction  under  Chinese-Exdusion  Laws,  1063. 

26.  Appellate  Jurisdiction  over  Yellowstone  National  Park,  1063. 

27.  Jurisdiction  of  Crimes  on  Indian  Reservations  in  South  Dakota,  1063. 
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CHAPTER  THREE  (in  Vol.  5) 
District  Courts  —  Removal  op  Causes 

Sec.  28,  Removal  of  Suits  from  State  to  United  States  District  Courts. 

29.  Procedure  for  Removal. 

30.  Suits  under  Grants  of  Land  from  Different  States. 

31.  Removal  of  Causes  against  Persons  Denied  Any  Civil  Rights y  etc* 

32.  When  Petitioner  Is  in  Actual  Custody  of  State  Court. 

33.  Suits  and  Prosecutions  against  Revenue  Officersj  etc. 
34*  Removal  of  Suits  by  Aliens. 

36.  When  Copies  of  Records  Are  Reused  by  Clerk  of  Stale  Court. 

36.  Previous  Attachment  Bonds j  Orders^  etc.y  Remain  Valid. 

37.  Suits    Improperly    in    District    Court    May    Be     Dismissed     or 

Remanded. 

38.  Proceedings  in  Suits  Removed. 

39.  Time  for  Filing  Record;  Return  of  Record^  How  Enforced. 

CHAPTER  FOUR  (in  Vol.  5) 
District  Courts  —  Miscellaneous  Provisions 

Sec.  Ifi.  Capital  Cases,  Where  Triable. 

41.  Offenses  on  the  High  Seas,  etc.,  Where  Triable. 

42.  Offenses  Begun  in-One  District  and  Completed  in  Arhother. 

43.  Suits  for  Penalties  and  Forfeitures,  Where  Brought. 
44'  Suits  for  InternalrRevenue  Taxes,  Where  Brought. 

45.  Seizures,  Where  Cognizable. 

46.  Capture  of  Insurrectionary  Property,  Where  Cognizable. 

47.  Certain  Seizures  Cognizable  in  Any  District  into  Which  the  Property 

Is  Taken. 

48.  Jurisdiction  in  Patent  Casei. 

49.  Proceedings  to  Enjoin  Comptroller  of  the  Currency. 

50.  When  a  Part  of  Several  Defendants  Cannot  Be  Served. 

51.  Civil  Suits  J  Where  to  Be  Brought. 

52.  Suits  in  States  Containing  More  than  One  District. 

53.  Districts  Containing  More  than  One  Division,  Where  Suit  to  Be 

Brought;  Transfer  of  Criminal  Cases. 
54'  Suits  of  a  Local  Nature,  Where  to  Be  Brought. 

55.  When  Property  Lies  in  Different  Districts  in  Same  State. 

56.  When  Property  Lies  in  Different  States  in  Same  Circuit;  Jurisdiction 

of  Receiver. 

57.  Absent  Defendants  in  Suits  to  Enforce  Liens,  Remove  Clouds  on  Titles, 

etc. 

58.  Civil  Causes  May  Be  Transferred  to  Another  Division  of  District  by 

Agreement. 

59.  Upon  Creation  of  New  District  of  Division,  Where  Prosecution  to  Be 

Instituied  or  Action  Brought. 

60.  Creation  of  New  District,  or  Trav^er  of '  Territory   Not  to  Dive^ 

Lien;  How  Lien  to  Be  Enforced. 

61.  Commissioners  to  Administer  Oaths  to  Appraisers. 

62.  Transfer  of  Records  to  District  Court  When  a  Territory  Becomes  a 

Stale. 

63.  District  Judge  ShaU  Demand  and  Compel  Delivery  of  Records  of 

Territorial  Court. 
64'  Jurisdiction  of  District  Courts  in  Cases  Transferred  from  Territorial 

Courts. 
65.  Receivers  to  Manage  Property  According  to  Stale  Laws. 
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Sec.  66,  Suits  against  Receiver, 

67.  Certain  Persons  Not  to  Be  Appointed  o?   Employed  aa  Officers  oj 

Courts. 

68,  Certain  Persons  Not  to  Be  Masters  or  Receivers. 

CHAPTER  FIVE  (in  Vol.  5) 

District CouBTB  —  Districts,  and  Provisions  Applicable  to  Particular 

States 
Sec.    69.  Judicial  Disiridts. 

70.  Alabama. 
Arizona. 

71.  Arkansas. 

72.  California. 

75.  Colorado. 
74'  Connecticut. 

76.  Delaware, 

76.  Florida. 

77.  Oeargia. 

78.  Idaho. 

79.  lUinois. 

80.  Indiana. 

81.  Iowa. 

82.  Kansas. 

83.  Kentucky. 

84.  Louisiana. 

85.  Maine. 

86.  Maryland. 

87.  Massachusetts. 

88.  Michigan. 

89.  Minnesota. 

90.  Mississippi. 

91.  Missouri. 

92.  Montana. 
98.  Nebraska. 
94'  Nevada. 

95.  New  Hampshire. 

96.  New  Jersey. 
New  Mexico. 

97.  New  York. 

98.  North  Carolina, 

99.  Nwih  Dakota. 

100.  Ohio. 
^01.  Oklahoma. 
\02.  Oregon. 

103.  Pennsylvania. 

104.  Rhode  Island. 

105.  South  Carolina. 
^06.  SouOi  Dakota. 

107.  Tennessee. 

108.  Texas. 
W.    Utah. 

10.  Vermont. 

11.  Virginia. 

12.  Washington. 

13.  West  Virginia. 
14'  Wisconsin. 
15.  Wyoming. 
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Sec. 


CHAPTER  SIX  (in  Vol.  5) 

Circuit  Courts  of  Afpbals 

16.  Circuits. 

17.  Circwii  Courts  cf  Appeals. 

18.  Circuit  Judges. 

19.  AUatment  of  Justices  to  the  Circuits. 

20.  Chief  Justice  and  Associate  Justices  of  Supreme  Court,  and  Disbrid 

Judges,  May  Sit  in  Circuit  Court  of  Appeals. 

21.  J  unices  Allotted  to  Circuits,  How  DesigruUed. 

22.  Seals,  Forms  of  Process,  and  Rules. 

23.  Marshals. 

24.  Clerks. 

25.  Deputy  Clerks;  Appointment  and  Removal. 

26.  Terms. 

27.  Rooms  for  Court,  How  Provided. 

28.  Jurisdiction;  When  Judgment  Final. 

29.  Appeals  in  Proceedings  for  Injunctions  and  Receivers. 

SO.  Appellate  and  Supervisory  Jurisdiction  under  the  Bankrupt  Ad. 

31.  Appeals  from  the  United  States  Court  for  China. 

32.  Allowance  qf  Appeals,  etc. 

S3.  Writs  of  Error  and  Appeals  from  the  Supreme  Courts  of  Arizona  and 

New  Mexico. 
34.  Writs  of  Error  and  Appeals  from  District  Court  for  Alaska  to  Circuii 

Court  of  Appeals  for  Ninth  Circuit;  Court  May  Certify  Questions 

to  the  Supreme  Court. 
36.  Appeals  and  Writs  of  Error  from  Alaska,  Where  Heard. 


Sec.  136. 
137. 
138. 
139. 
140. 
141. 
142. 
143. 

m^ 

14s. 


146. 
147. 
148. 
149. 
150. 
161. 
162. 
163. 

164^ 
166. 
166. 
167. 
168. 


CHAPTER  SEVEN  (in  Vol.  5) 

Thb  Court  of  Claims 

Appointment,  Oaih,  and  Salary  of  Judges. 

Seal. 

Session;  Quorum. 

Officers  of  the  Court. 

Salaries  of  Officers. 

Clerk's  Bond. 

Contingent  Fund. 

Reports  to  Congress;  Copies  for  Departments^  etc. 

Members  of  Congress  Not  to  Practice  in  the  Court. 

Jurisdiction. 

Par.  1.  Claims  against  the  United  States. 

Set-offs. 

Disbursing  Officers. 
Judgments  for  Set-off  or  Counterclaims;  How  Enforced. 
Decree  on  Accounts  of  Disbursing  Officers. 
Claims  Referred  by  Departments. 
Procedure  in  Cases  Transmitted  by  Departments. 
Judgments  in  Cases  Transmitted  by  Departments;  How  Paid. 
Either  House  of  Congress  May  R^er  Certain  Claims  to  Court 
Costs  May  Be  Allowed  Prevailing  Party. 
Claims  Growing  Oul  of  Treaties  Not  Cognizable  Therein. 
Claims  Pending  in  Other  Courts. 
Aliens. 

AU  Claims  to  Be  Filed  within  Six  Years;  Exceptions. 
Rules  of  Practice;  May  Punish  Contempts. 
Oaths  and  Acknowledgments. 


J 


JUDICIARY  805 

Sec.  169.  Petitions  and  Verification. 
160.  Petition  Dismissed,  When. 
16 L  Burden  of  Proof  and  Evidence  as  to  Loyalty. 

162.  Claims  for  Proceeds  Arising  from  Sales  of  Abandoned  Property. 

163.  Commissioners  to  Take  Testim^my. 

164'  Power  to  Call  upon  Departments  for  Information. 

165.  When  Testimony  Not  to  Be  Taken. 

166.  Examination  of  Claimant. 

167.  Testimony^  Where  Taken. 

168.  Witnesses  Before  Commissioners. 

169.  Cross-Examinations. 

170.  WitnesseSy  How  Sworn. 

171.  Fees  of  Commissioners,  by  Whom  Paid. 

172.  Claims  Forfeited  for  Fraud. 

173.  Claims  under  Ad  of  June  16,  1874. 
174-  N'ew  Trial  on  Motion  of  Claimant. 

175.  New  Trial  on  Motion  of  United  States. 

176.  Cost  of  Printing  Record. 

177.  No  Interest  on  Claims. 

178.  Effect  of  Payment  of  Judgment. 

179.  Final  Judgrnents  a  Bar. 

180.  Debtors  to  the   United  Stales  May  Have  Amount  Due  Ascertained. 

181.  Appeals. 

182.  Appeals  in  Indian  Cases. 

183.  Attorney  General's  Report  to  Congress. 

184.  Loyally  a  Jurisdictional  Fact  in  Certain  Cases. 

185.  Attorney  General  to  Appear  for  the  Defense. 

186.  Persons  Not  to  Be  Excluded  as  Witnesses  on  Account  of  Color  or 

Because  oflntaest;  PlairUiff  May  Be  Witness  for  Government. 

187.  Reports  of  Court  to  Congress. 

CHAPTER  EIGHT  (in  Vol.  5) 

The  Court  op  Customs  Appeal 

Sec.  188.  Court  of  Customs  Appeals;  Appointment  and  Salary  of  Judges; 
Quorum;  Circuit  and  Didrict  Judges  May  Act  in  Place  of  Judge 
Disqualified,  etc. 

189.  Court  to  Be  Always  Open  for  Business;  Terms  May  Be  Held  in  Any 

Circuit  Court;  When  Expenses  of  Judges  to  Be  Paid. 

190.  Marshal  of  the  Court;  AppointmerUy  Salary y  and  Duties. 

191.  Clerk  of  the  Court;  Appointment^  Salary ^  and  Duties. 

192.  Assistant  Clerky  Stenographic  Clerks,  and  Reporter;  Appointment^ 

Salary y  and  Duties. 
198.  Rooms  for  Holding  Court  to  Be  Provided;  Bailiffs  and  Messengers. 
194-  To  Be  a  Court  of  Record;  to  Prescribe  Form  and  Style  of  Seal;  and 

Establish  Rules  and  Regidations;  May  Afflrm,  Modify y  or  Reverse 

and  Remand  Case,  etc. 
196.  Final  Decisions  of  Board  of  General  Appraisers  to  Be  Reviewed  only 

by  Customs  Court  —  Finality  of  Decisions  of  Customs  Court. 

196.  Other  Courts  Deprived  of  Jurisdiction  in  CuMoms  Cases;  Pending 

Cases  Excepted.  » 

197.  Transfer  of  Customs  Court  of  Pending  Cases;  Completion  of  Testi- 

mony. 

198.  Appeals  from  Board  of  General  Appraisers;  Time  within  Which  to 

Be  Taken;  Record  to  Be  Transmitted  to  Customs  Court. 

199.  Records  Filed  in  Customs  Court  to  Be  at  Once  Placed  on  Calendar; 

Calendar  to  Be  Called  Every  Sixty  Days. 
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CHAPTER  NINE  (in  Vol.  5) 
The  Commerce  Court  (Repealed  or  Superseded) 

CHAPTER  TEN  (in  Vol.  5) 
The  Supreme  Court 

Sec.  215.  Number  of  Justices. 

216.  Precedence  of  the  Associate  Justices. 

217.  Vacancy  in  the  Office  of  Chief  Justice. 

218.  Salaries  of  Justices. 

219.  Clerk,  Marshal,  and  Reporter. 

220.  The  Clerk  to  Give  Bond. 

221.  Deputies  of  the  Clerk. 

222.  Records  of  the  Old  Court  of  Appeals. 

223.  Tables  of  Fees. 

224'  Marshal  of  the  Supreme  Court. 

225.  Duties  of  the  Reporter. 

226.  Reporter's  Salary  and  Allowances. 

227.  Distribution  of  Reports  and  Digests. 

228.  Additional  Reports  and  Digests;  Limitation  upon  Cost;  Estimates  U> 

Be  Submitted  to  Congress  Annually. 

229.  DistribiUion  of  Federal  Reporter,  etc.,  and  Digests. 

230.  Terms. 

281.  Adjournment  for  Want  of  a  Quorum. 

232.  Certain  Orders  Made  by  Less  than  Quorum. 

233.  Original  Jurisdiction. 

234.  Writs  of  Prohibition  and  Mandamus. 

235.  Issues  of  Fact. 

236.  Appellate  Jurisdiction. 

237.  Writs  of  Error  from  Judgments  and  Decrees  of  State  Courts. 

238.  Appeals  and  Writs  of  Error  from  United  States  District  Courts. 

239.  Circuit  Court  of  Appeals  May  Certify  Questions  to  Supreme  Court  for 

Instructions. 

240.  Certiorari  to  Circuit  Court  of  Appeals. 

241.  Appeals  and  Writs  of  Error  in  Other  Cases. 

242.  Appeals  from  Court  of  Claims. 

243.  Time  and  Manner  of  Appeals  from  the  Court  of  Claims. 

244'  Writs  of  Error  and  Appeals  from  Supreme  Court  of  and    United 
States  District  Court  for  Porto  Rico. 

245.  Writs  of  Error  and  Appeals  from  the  Supreme  Courts  of  Arizona  and 

New  Mexico. 

246.  Writs  of  Error  and  Appeals  from  the  Supreme  Court  of  Hawaii,  and 

the  Supreme  Court  of  Porto  Rico. 

247.  Appeals  and  Writs  of  Error  from  the  District  Court  for  Alaska  Direct 

to  Supreme  Court  in  Certain  Cases. 

248.  Appeals  and  Writs  of  Error  from  the  Supreme  Court  of  the  Philippine 

Islands. 

249.  Appeals  and  Writs  of  Error  When  a  Territory  Becomes  a  State. 

250.  Appeals  and  Writs  of  Error  from  the  Court  of  Appeals  of  the  Didrid 

gf  Columbia. 

251.  Certiorari  to  Court  of  Appeals y  District  of  Columbia. 

252.  Appellate  Jurisdiction  under  the  Bankruptcy  Ad. 

253.  Precedence  of  Writs  of  Error  to  State  Courts. 
254'  Cost  of  Printing  Records. 

255.  Women  May  Be  Admitted  to  Practice. 
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CHAPTER  ELEVEN  (in  Vol.  6) 

Provisions  Common  to  More  than  One  Court 

Sec.  256.    Cases  in  Which  Jurisdiction  of    United  States  Courts  Shdli  Be 

Exdusive  of  State  Courts. 

267.  Oath  of  United  States  Judges. 

268.  Judges  Prohibited  from  Practicing  Law. 

269.  Traveling  Expenses,  etc.,  of  Circuit  Justices  and  Circuit  and  District 

Judges. 

260.  Salary  of  Judges  after  Resignation^ 

261.  Writs  of  Ne  Exeat. 

262.  Power  to  Issue  Writs. 

263.  Temporary  Restraining  Orders. 

264-    Injunctions;  in  What  Cases  Judge  May  Grant. 
266.    Injunctions  to  Stay  Proceedings  in  State  Courts. 

266.  Injunctions  Based  upon  Alleged  Unconstitutionality  o]  State  Statutes; 

When  and  by  Whom  May  Be  Granted. 

267.  When  Suits  in  Equity  May  Be  Maintained. 

268.  Power  to  Administer  Oaths  and  Punish  Contempts. 

269.  New  Trials. 

270.  Power  to  Hold  to  Security  for  the  Peace  and  Good  Behavior. 

271.  Power  to  Enforce  Awards   of  Foreign  Consuls ^  etc.j  in  Certain 

Cases. 

272.  Parties  May  Manage  Their  Causes  Personally  or  by  Counsel. 

273.  Certain  Officers  Forbidden  to  Act  as  Attorneys. 
274-    .Penalty  for  Violating  Preceding  Section. 

274a.  Amendrnent  of   Pleadings  in  Suit  Brought  on   Wrong   Side  of 

Court. 
274b.  Equitable  Defenses  and  Affirmative  Relief  to  Defendant  in  Actions  at 

Law  —  Review  of  Judgment  in  Such  Cases. 
274c.  Defective  Jurisdictional  Averment  of  Diverse  Citizenship  Amendable 

at  Any  Stage. 

CHAPTER  TWELVE  (in  Vol.  5) 

Juries 

Sec.  275.  Qualifications  and  Exemptions  of  Jurors. 

276.  Jurors,  How  Drawn. 

277.  Jurors,  How  to  Be  Apportioned  in  the  District. 

278.  Race  or  Color  Not  to  Exclude. 

279.  Venire,  How  Issued  and  Served. 

280.  Talesmen  for  Petit  Juries. 

281.  Special  Juries. 

282.  Number  of  Grand  Juries. 

283.  Foreman  of  Grand  Jury. 

284'  Grand  Juries,  When  Summoned. 

285.  Discharge  of  Grand  Juries. 

286.  Jurors  Not  to  Serve  More  than  Once  a  Year. 

287.  Challenges. 

288.  Persons  Disqualified  for  Service  on  Jury  in  Prosecution  for  Polygamy^ 

etc. 

CHAPTER  THIRTEEN  (in  Vol.  5) 

General  Provisions 

Sec.  289.  Circuit  Courts  Abolished;  Records  of  to  Be  Transferred  to  District 
Courts. 
290.  Suits  Pending  in  Circuit  Courts  to  Be  Disposed  of  in  District 
Courts. 
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Sec,  291.  Powers   and    Duties   of   Circuit    Courts   Imposed   upon    Distrid 
Courts. 

292.  References  to  Laws  Revised  in  This  Ad  Deemed  to  Refer  to  Sections  of 

Act. 

293.  Sections  1  to  S,  Revised  StatitieSf  to  Oovem  Construction  of  This 

Ad. 
.    £94'  Laws  Revised  in   'this  Ad  to  Be  Construed  as  CmUiruuUions  of 
Existing  Laws. 

295.  Inference  of  Legislative  Construdion  Not  to  Be  Drawn  by  Reason  o/ 

Arrangement  of  Sedions. 

296.  Ad  May  Be  Designated  as  "  The  Judicial  Code." 

CHAPTER  FOURTEEN  (in  Vol.  5) 
Repealing  Provisions 

Sec.  297.  Sedions^  Ads,  and  Parts  of  Acts  Repealed.  , 

298.  Repeal  Not  to  Affed  Tenure  of  Office,  or  Salary,  or  Compensation  of 

Incumbents,  etc. 

299.  Accrued  Rights,  etc.,  Not  Affected. 

300.  Offenses    Committed,    and    Penalties,    Forfeitures,    and   Liabilities, 

Incurred,  How  to  Be  Prosecuted  and  Enforced, 
SOL  Date  This  Ad  Shall  Be  Effedive. 


II.  Provisions  for  Particular  Districts  or  Circuits  (in  Vol.  5). 

Arizona 

Ad  of  June  20,  1910,  ch.  310. 

Sec.  31.  One  Judicial  Distrid  —  Attached  to  Ninth  Circuit  —  Judi- 
cial Officers. 

Ad  of  October  3,  1913,  ch.  17. 
Sec.  1.  One  Judicial  Distrid. 
2.  Terms  of  Court. 
Arkansas 

Ad  of  Sept.  9,  1914,  ch.  296. 

Terms  of  Court  in  Jonesboro  Division,  Eastern  Distrid. 

Ad  of  March  4,  1916,  ch.  170. 

Sec.  1.  Eastern  Distrid,  Eastern  and  Western  Divisions,  Boundaries 
Changed. 

2.  Part  of  Western  Distrid  Added  to  Eastern  District. 

3.  Jurisdiction  of  Pending  Cases. 
California 

Reference  to  Particular  Provisiorhs. 

Colorado 

Reference  to  Particular  Provisions. 

Georgia 

Ad  of  March  3,  1916,  ch.  96. 

Sec.  1.  Southern  Distrid  —  Additional  Distrid  Judge. 
2.  Vacancy  in  Office. 

Act  of  March  3,  1916,  ch.  98. 

County  Attached  to  Eastern  Division  of  Northern  Distrid. 

Ad  of  March  3,  1915,  ch.  99. 

Sec.  1.  Counties  Attached  to  Eastern  Division  of  Southern  Distrid. 
2.  Counties    Attached   to   Southwestern    Division    of   Souihern 
Distrid. 
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Iowa 

Reference  to  Particular  Provteions. 

Kansas 

Reference  to  Particular  Provisions^ 

Maine 

Reference  to  Particular  Provisions^ 

Michigan 

Act  of  July  9,  1912,  ch.  222. 

Terms  for  Western  District  of  Southern  Division. 

New  Jersey 

Reference  to  Particular  Provisions. 

New  Mexico 

Ad  of  June  20,  1910,  ch.  310. 

Sec.  IS.  One    Judicial    District  —  Attached    to    Eighth    Circuit  — 
Judicial  Officers. 
North  Carolina 

Reference  to  Particular  Provisions. 

North    Dakota 

Reference  to  Particular  Provisions. 

Pennsylvania 

Ad  of  FA.  16,  1914,  ch.  20. 

Sec.  1.  Additional  Distrid  Judge  for  Eastern  Distrid. 
2.  Vacancy  in  Office  of  Judge. 

South  Carolina 

Ad  of  March  3,  1915,  ch.  100. 

Sec.  1.  Additional    Distrid    Judge — Present    Judge    Assigned    to 
Eastern  Distrid. 
2.  Pending  Causes  —  By  Whom  Heard. 
6.  Terms  of  Court  —  Clerk's  Offijos. 
Tennessee 

Reference  to  Particular  Provisions. 

Texas 

Ad  of  May  29, 1912,  ch.  lU- 

Sec.  1.  New  Division  Created  in  Southern  Distrid. 
2.  Terras  at  Corpus  Christi. 

Ad  of  Feb.  6,  1913,  ch.  28. 

Sec.  1.  Counties  Made  a  Division  of  Western  Distrid. 
2.  Terms  for  Western  Distrid. 

Washington 

Reference  to  Particular  Provisions. 

III.  District  Court  of  Canal  Zone  (in  Vol.  5). 

Sec.  8.  Distrid  Court  Established. 

9.  Transfer  of  Records,  do.,  of  Existing  Courts — Temporary 
Continuance  of  Supreme  Court  —  Duties  of  Court  Officers 
Continued — Pradice  and  Procedure  Continued — Appeals 
to  Fifth  Circuit  Court  of  Appeals  —  Procedure. 
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IV.  United  States  Court  for  China  (in  Vol.  5). 

Ad  of  June  SO,  1906,  ch.  S934. 

Sec.  L  China —  United  Stales  Court  Established  in  —  Sessions  — 
Seal  —  Tests  of  Process. 
£.  Jurisdidion  of  Consuls  in  Minor  Cases  Continued  —  Arrests, 
etc. —  Appeals  —  Korean  Cases  —  Settlement  of  Decedents' 
Estates  —  Inventory  —  Schedule  of  Debts  —  Payment  cf 
Claims,  etc. —  Reports . —  Special  Bond. 
S.  Appeals  to  Circuit  Court  of  Appeals,  Ninth  Circuit  —  Thence 
to  Supreme  Court  —  Procedure. 

4.  Jurisdidion  of  Court  and  Consular  Courts   and   Exercise 

Thereof. 

5.  Procedure. 

6.  Officers  —  Appoirdm^nt  and  Salaries  —  Expenses. 

7.  Tenure. 

8.  Bond  of  Marshal  and  Clerk  —  Deputies  —  Compensation  — 

Marshal  in  China  Abolished. 

9.  Fees. 

V.  District  Courts  as  Successors  to  Commerce  Court  (in  Vol.  5). 

Judicial  Code,  Sec.  207.  Jurisdidion  of  the  Court. 

Ad  of  Od.  22,  191S,  ch.  82. 

Commerce  Court  Abolished  —  Transfer  of  Jurisdidion  to   Distrid 

Courts. 
Venue  of  Suits  to  Enforce,  Suspend,  or  Sd  Aside  Orders  of  Interstate 

Commerce  Commission. 
Procedure  —  Orders,  Writs,  and  Processes  to  Run  Throughout  United 

States. 
Right  of  Appeal. 
Judicial  Code,  Sec.  211.    Suits  to  Be  against  United  States;  When  United 

States  May  Interfere. 
Judicial  Code,  Sec.  209.    Jurisdidion  of  the  Court,  How  Invoked;  Pradice 

and  Procedure.  * 
Judicial  Code,  Sec.  208.    Suits  to  Enjoin,  etc.,  Orders  of  Interdate  Com- 
merce   Commission    to    Be    against     United 
States;   Restraining   Orders,    When   Granted 
without  Notice. 

Ad  of  Od.  22,  191 S,  ch.  32. 

Application  for  Interlocutory  Injundion  —  Notice  and  Hearing  by 

Three  Judges  —  Precedence  arid  Expedition. 
Appeal  Dired  to  Supreme  Court  from  Interlocutory  Order  or  Final 
Decree  —  When  and  How  Taken. 
Judicial  Code,  Sec.  210.    Final  Judgments  and  Decrees  Reoiewable   in 

Supreme  Court. 
Judicial  Code,  Sec.  212.    Attorney-General  to  Control  all  Cases;  InterstcUe 

Commerce  Commission  May  Appear  as  of 
Right — Parties  May  Intervene,  etc. 
Judicial  Code,  Sec.  21 S.    Complainants    May    Appeal    and    Be    Made 

Parties. 

Ad  of  Od.  22,  1913,  ch.  32. 

Transfer  to  Distrid  Court  of  Cases  Pending  in  Commerce  Court  — 
Transfer  of  Records  and  Papers  in  Such  Cases  —  Adminidratiue 
Books,  etc.,  and  all  Property  of  Commerce  Court  to  Be  Turned  over 
to  Department  of  Justice  —  Remand  by  Supreme  Court  of  Pending 
Cases. 
Repeal  of  Inconsistent  Laws. 
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VI.  Suits  against  United  States  (in  Vol.  5). 

Ad  0/  March  5,  1887,  ch.  359  ("  Tucker  Ad''). 

Sec,  4*  Ldws  Now  in  Force  and  Course  of  Procedure  of  the  Respective 
Courts  to  Apply  under  This  Ad, 
6,  Petition  in  Suits  against  the  United  Stages, 

6,  Service  of  Petition  —  Defense  by  Distrid  Attorney ,  etc. 

7.  Opinion,  Findings,  and  Condimons  of  Court. 

10,  Judgments  Adverse  to  United  States  to  Be  Certified  to  Attorney^ 
General  —  Appeals  and  Writs  of  Error  —  Interest, 

Ad  of  March  4,  1915,  ch,  Ufi, 

Sec.  5,  Court  of  Claims  —  Jurisdidion  of  Civil  War  Claims,  etc.. 
Withdrawn. 

VII.  Laws  of  the  States  —  Rules  of  Decision  (in  Vol.  5) 
R.  S.  721.  Laws  of  the  States,  Rules  of  Decision. 

VIII.  Procedure,  in  Qeneral  (in  Vol.  5). 

R.  S.  911.  Sealing  and  Testing  of  Writs. 

R.  S.  912.  Teste  of  Process,  Day  of. 

R.  S.  913.  Mesne  Process,  and  Proceedings  in  Equity  and  Admiralty. 

R.  S.  914.  Pradice   and    Proceedings  in   Other    Than   Equity   and 

Admiralty  Causes, 
R.  S.  915.  AUachmmts. 
R.  S.  916.  Execution  in  Common-Law  Causes. 
R.  S.  917.  Power  of  the  Supreme  Court  to  Regulate  the  Pradice  of 

Circuit  and  Distrid  Courts. 
R.  S.  918.  Pradice  in  the  Several  Courts  to  Be  Regulated  by  Their 

Own  Rules, 
R.  S.  919.  Suits  for  Duties,  Imposts,  Taxes,  Penalties,  or  Forfeitures. 
R.  S.  920.  Consolidation  of  Revenue  Seizures. 
R.  S.  921.  Orders  to  Save  Costs,  and  Consolidation  of  Causes  of  a  Like 

Nature. 
R.  S.  922.  When  the  Marshal  or  His  Depuly  Is  a  Party  in  a  Cause. 
R.  S.  941.  Ddivery   Bond   in  Admiralty    Proceedings — Permanent 

Bond  by  Vessel  Owner. 
R.  S.  948.  Amendmeni  of  Process. 

R.  S.  949.  Priority  of  Cases  in  Which  a  State  Is  a  Party. 
R.  S.  950.  Notice  of  Case  for  Trial. 
R.  S.  953.  BiU  of  Exceptions. 
R.  S.  954.  Defects  of  Form  —  Amendments. 
R.  S.  955.  Death  of  Parties. 

R.  S.  956.  When  One  of  Several  Plaintiffs  or  Defendants  Dies. 
R.  S.  958.  Suits  under   Postal  Laws  —  Judgment  at  Return   Term, 

Unless,  etc, 
R.  S.  959.  Suits  on  Debentures  —  Judgment  at  Return  Term,  Unless, 

etc. 
R.  S.  960.  Suits  on  Bonds  for  Recovery  of  Duties  —  Judgment  at 

Return  Term,  Unless,  etc. 
R.  S.  961.  Judgment  for  Sum  Due  in  Equity  on  Bonds,  etc. 
R.  S.  750.  Final  Record,  How  Made  in  Equity  and  Admiralty  Causes. 
R.  S.  722.  Proceedings,  Civil  and  Criminal,  in  Vindication  of  Civil 

Rights. 
R.  S.  566.  Trial  of  Issues  of  Fad. 
R.  S.  648.  Issues  of  Fad,  When  to  Be  Tried  by  Jury. 
R.  S.  649.  Issues  of  Fad  Tried  by  the  Court. 
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Ad  of  Fd>.  16,  1875,  ch.  77. 

Sec.  1.  Findings  o/  Fads  and  Law  in  Admiralty  Cases  —  Trid 
by  Jury  —  Review  by  Supreme  Court. 

Ad  of  Mc^  17,  1898,  ch.  3S9. 

Sec.  1.  Jurisdidion  of  Circuit  Court  of  Suit  for  Partition,  Where 
United  States  Is  Joint  Tenant,  etc. —  Superseded. 
2.  Procedure  —  Service  of  Process  —  Appearance  —  Phair 
ing  —  Purchase  by  United  States. 

Ad  of  Feb.  11, 1903,  ch.  5U  ("  Expediting  Ad  ")• 

Sec.  1.  Anti- Trust,  eic.  —  Coms  Given    Precedence    in    DiMrid 
Court  —  Hearing  by  Three  or  More  Judges  —  Dimsim 
of  Opinion  —  Additional  Judge  and  Reargument. 
2.  Appeal  Dired  to  Supreme  Court. 

R.  S.  1031.  When  Peremptory  ChaUenges  Exceed  the  Number  Allowed 

by  Law. 

IX.  Procedure  in  Injunction  Cases  (in  Vol.  5). 

Ad  of  Od.  16, 1914,  ch.  823  ("  Clayton  Ad  ")• 

Sec.  17.  Preliminary  Injundions   and    Temporary   Restraining 
Orders  —  Notice. 

18.  Restraining  Orders,  dc. —  Security  as  Condition  Pre- 

cedent. 

19.  Restraining    Orders,    dc. —  Contents  —  Binding    Only 

Upon  Whom. 

20.  Restraining  Orders,  etc. —  When  Not  to  Issue  —  What 

Acts  Not  to  Be  Prohibited, 

X.  Procedure  for  Contempt  (in  Vol.  5). 

Ad  of  Od.  16,  1916,  ch.  SOS. 

Sec.  21.  Contempt  Constituting  Criminal  Offense  under  Federal 
or  State  Law. 
22.  Procedure  for  Contempt  —  Rule  to  Show  Cause  —  Trial 

and  Judgment  —  Bail. 
2S.  Convidion  of  Contempt  Reviewed  on  Writ  of  Error  ^ 

Stay  and  Bail. 
24'  Certain  Contempts  Exdudedfrom  Operation  of  Ad. 

25.  One    Year  Limitation  for  Contempt   Proceeding  —  No 

Bar  to  Criminal  Prosecution  —  Pending  Proceedings. 

26.  Effed  of  Partial  Unconstitutionality  of  Ad. 

XI.  Appellate  Jurisdiction  and  Procedure  (in  Vol.  5). 

'Ad  of  March  S,  1891,  ch.  517. 

Sec.  4'  Appeals  from  Distrid  and  Circuit  Courts. 

Ad  of  Jan.  28,  1915,  ch.  22. 

Sec.  2.  Review  by  Circuit  Court  of  Appeals  of  Decisions  of  Supreme 
Court  of  Hawaii  and  Porto  Rico. 
4.  Finality  of  Judgments  of  Circuit  Court  of  Appeals  in  Cases 
Arising  under  Bankruptcy  Ad. 

Ad  of  Feb.  6,  1889,  ch.  US. 

Sec.  6.  Writs  of  Error  on  Convidion  of  Crimes  Punishable  by 
Death. 

Ad  of  March  2, 1907,,  ch.  2564  ("  Criminal  Appeals  Ad  ")• 

Writs  of  Error  on  Behalf  of  United  Slates  from  Certain 
Interlocutory  Decisions  in  Criminal  Cases. 
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Ad  of  Jan.  28,  1915,  eh.  22. 

Sec.  6.  Effect  of  Act  —  Pending  Cases  —  Criminal  Appeals  Act 
Unaffected. 

Ad  of  April  7,  1874,  cfc.  80. 

Sec.  2.  Appellate  Jurisdidion  cf  Supreme  Court  of  United  States 
over  Territorial  Courts,  How  Exercised. 

Ad  of  March  S,  1891,  ch.  517. 

Sec.  6.  Time  Limit  for  Appeal  or  Writ  of  Error  from  Circuit 
Court  of  Appeals  to  Supreme  Court. 

R.  S.  1008.  Writs  of  Error  and  Appeals  to  Supreme  Court,  Time  for 

Taking. 
R.  S.  1009.  Appeals  in  Prize  Causes,  within  What  Time. 

Ad  of  March  S,  1891,  eh.  617. 

Sec.  11.  Time  Within  Which  Appeals,  dc,  to  Circuit  Courts  of 
Appeals  to  Be  Taken. 

R.  S.    997.  Removal  of  Causes  by  Writ  of  Error. 
R.  S«  1012.  Appeals  to  Supreme  Court  Subjed  to  Same  Rules,  etc.,  as 

Writs  of  Error. 

Ad  of  March  S,  1891,  ch.  517. 

Sec.  11.  Existing    Provisions  Relating  to   Appellate    Procedure 
Continued  in  Force  for  Circuit  Courts  of  A  ppeals. 

R«  S.    698.  Transcripts  on  Appeals. 

R.  S.  1013.  Where  Both  Parties  Appeal  to  the  Supreme  Court,  One 

Record  Sufficient. 

Ad  of  Feb.  IS,  1911,  ch.  47. 

Sec.  1.  Appeal,  etc.,  to  Circuit  Courts  of  Appeals  —  Printed 
Transcript  of  Record  to  Be  Filed  —  Original  Documents. 
B.  Appeals,  etc.,  to  Supreme  Court  —  Use  of  Printed  Record 
in  Court  Below  as  Part  of  Transcript  —  Use  of  Uncerti- 
fied Copies  of  Record  —  Clerk's  Fee  —  No  Written 
Transcript  of  Printed  Record  Required. 

R.  S.    998.  Citation. 

R.  S.    999.  Citation,  Supreme  Court. 

R.  S.  1000.  Bond  in  Error  and  on  Appeal. 

R.  S.  1001.  iV^o  Bond  Required  of  United  States,  etc. 

R.  S.  1003.  Writs  of  Error  to  State  Courts,  Manner  of  Issue. 

R.  S.  1004.  Writs  of  Error  Returnable  to  the  Supreme  Court,  How  ' 

Issued. 
R.  S.  lOOS.  Amendment  of  Writ  of  Error. 
R.  S.  1006.  Amendments  in  Prize  Appeals. 
R.  S.  1007.  Supersedeas. 
R.  S.    700.  Cases  Tried  by  the  Circuit  Court  vnthout  the  Intervention 

of  a  Jury. 
R.  S.    701.  Judgment  or  Decree  on  Review. 
R.  S.  1010.  Damages  and  Costs  on  Affirmance  in  Error. 
R.  S.  1011.  Reversed  on  Error  Limited. 

Ad  of  March  S,  1891,  ch.  517. 

Sec.  10.  Remand  of  Cases  Reviewed  by  Supreme  Court  and  by 
'  ^  Circuit  Courts  of  Appeals. 
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XI I.  Miscellaneous  Provisions  (in  Vol.  5). 

Ad  of  Jan,  28,  1915,  ch.  S2. 

Sec.  5.  Action  by  or  against  Federal  Railroad  Company  Excluded 
from  Federal  Jurisdiction, 

R.  S.  852.  Fees  of  Grand  and  Petit  Jurors. 

Act  of  June  21, 1902,  ch.  1138. 
Jurors*  per  Diem. 

Act  of  May  27,  1908,  ch.  200. 

Seel.  Jurors  and  Witnesses  —  Fees  and  Mileage  in  Certain 
States  —  Double  Fees  Prohibited. 

Act  of  Oct.  22,  1913,  ch,  32. 

Sec.  1.  Expenditures  for  Court  of  Customs  Appeals  to  Be  SiA- 
mitted  to  Congress  in  Detailed  Stat&nent. 

Act  of  March  4, 1911,  ch.  285. 

Sec.  i.  Distribution  of  Supreme ^  Court  Reports  to  Circuit  Courts 
of  Appeals  Libraries. 

CROSS-REFERENCES 

Courts  in  Territories,  see  ALASKA;  TERRITORIES. 

Judicial  Authority  and  Proceedings  of  Consuls,  see  DIPLOMATIC  AND 

CONSULAR  OFFICERS, 
Courts  in  Insular  Possessions,  see  HAWAIIAN  ISLANDS;  PHILIPPINE 

ISLANDS;  PORTO  RICO. 
Judicial  Officers,  see  JUDICIAL  OFFICERS. 
Crimes  Against  Justice,  see  PENAL  LAWS. 
For  provisions  relating  to  jurisdiction,  etc.,  in  respect  of  particular  matters, 

consult  the  general  index. 


I.    THE  JUDICIAL  CODE 
An  Act  To  codify,  revise,  and  amend  the  laws  relating  to  the  jndidaiy.^ 

[Act  of  March  3,  1911,  ch.  231,  36  Stat,  L.  1087.] 

That  the  laws  relating  to  the  judiciary  be,  and  they  hereby  are,  codified, 
revised,  and  amended,  with  title,  chapters,  head-notes,  and  sections,  entitled, 
numbered,  and  to  read  as  follows: 

1  The  notes  under  the  yarions  sections  of  this  Act  pointing  out  the  source  of  the 
enactments,  changes  made,  and  the  reasons  therefor  are  generally  taken  from  the  report 
of  the  Special  Joint  Committee  on  the  Revision  of  the  Laws  (which  was  suhmitted  to 
the  House  of  Representatives  March  15,  1910),  even  where  such  notes  are  not  expressly 
attributed  to  the  Committee.  In  a  good  many  of  the  notes,  however,  the  editor  has  made 
his  own  comments  and  added  cross-references  to  similar  or  related  sections;  and  the 
notes  to  sections  or  provisions  that  were  not  contained  in  the  Judicial  Code  as  sub- 
mitted by  the  Committee  are  the  editor's  alone. 
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TITLE 

THE  JUDICIARY 

Chapter  One 
district  courts  —  organization 


Sec. 

1.  District  courts  cstabliBhed;    appoint- 

ment and  residence  of  judges. 

2.  Salaries  of  district  judges. 

3.  Clerks. 

4.  Deputy  clerks. 

5.  Criers  and  bailiffs. 

6.  Records;  where  kept. 

7.  Effect  of  altering  terms. 

8.  Trials  not  discontinued  by  new  term. 

9.  Courts  always  open  as  courts  of  admir- 

alty and  equity. 

10.  Monthly    adjournments    for    trial    of 

criminal  causes. 

11.  Special  terms. 

12.  Adjournment  in  case  of  nonattendance 

of  judge. 

13.  Designation  of  another  judge  in  case 

of  disability  of  judge. 

"  The  Code  does  not  purport  to  embody  all  the  law  upon  the  subjects  to  which  it 
relates.  It  contains  some  new  provisions  and  some  that  are  modifications  of  old  ones; 
but  much  of  it  is  really  a  re-enactment  of  prior  laws  with  appropriate  regard  to  their 
proper  classification  and  orderly  arrangement."  Per  Mr.  Justice  Van  Devanter  in 
Street  &  Smith  v.  Atlas  Mfg.  Co.,  (1913)  231  U.  S.  348,  34  S.  Ct.  73,  68  U^S.  (L.  ed.) 
440,  holding  that  a  provision  limiting  the  appellate  jurisdiction  of  the  Supreme  Court 
in  an  unrepealed  pre-existing  statute  remained  in  force  and  was  not  superseded  by  the 
provisions  in  Judicial  Code,  8  128,  infra,  this  title,  vol.  6.  As  to  the  rule  that  special 
statutory  provisions  may  coexist  with  later  and  apparently  inconsistent  general  pro- 
visions, see  the  article  Statutes  and  Statutory  Constbuotion,  vol.  1,  p.  164,  |  142, 
of  this  work. 


Sec. 

14.  Designation  of  another  judge  in  case 

of  an  accumulation  of  business. 

15.  When  designation  to  be  made  by  Chief 

Justice. 

16.  New  appointment  and  revocation. 

17.  Designation  of  district  judge  in  aid  of 

another  judge. ' 

18.  When  circuit  judge  may  be  designated 

to  hold  district  court. 

19.  Duty  of  district  and  circuit  judge  in 

such  cases. 

20.  When  district  judge  is  interested  or  re- 

lated to  parties. 

21.  When    affidavit   of    personal    bias    or 

prejudice  of  judge  is  filed. 

22.  Continuance    in    case    of    vacancy    in 

office. 

23.  Districts  having  more  than  one  judge; 

division  of  business. 


Section  1.  [District  courts  established — appointment  and  residence  of 
judges.]  In  each  of  the  districts  described  in  chapter  five  there  shall  be  a 
court  called  a  district  court,  for  which  there. shall  be  appointed  one  judge, 
to  be  called  a  district  judge,  except  that  in  the  northern  district  of  Cali- 
fornia, the  southern  district  of  California,  the  northern  district  of  Illinois, 
the  district  of  Minnesota,  the  district  of  Nebraska,  the  district  of  New 
Jersey,  the  eastern  district  of  New  York,  the  northern  and  southern  dis- 
tricts of  Ohio,  the  district  of  Oregon,  the  eastern  and  western  districts  of 
Pennsylvania,  and  the  western  district  of  Washington,  there  shall  be  an 
additional  district  judge  in  each,  and  in  the  southern  district  of  New  YorK 
three  additional  district  judges :  Provided,  That  .there  shall  be  one  judge 
for  the  eastern  and  western  districts  of  South  Carolina,  one  judge  for  the 
eastern  and  middle  districts  of  Tennessee,  and  one  judge  for  the  northern 
and  southern  districts  of  Mississippi :  Provided  farther,  That  the  district 
judge  for  the  middle  district  of  Alabama  shall  continue  as  heretofore  to  be 
a  district  judge  for  the  northern  district  thereof.  Every  district  judge  shall 
reside  in  the  district  or  one  of  the  districts  for  which  he  is  appointed,  and 
for  offending  against  this  provision  shall  be  deemed  guilty  of  a  high 
misdemeanor.    [36  Siat.  L.  1087,  as  amended  hy  38  Stat.  L,  580.] 

'  ""Siection   1  of  the  Judicial  Code  as  originally  enacted  Mnrch  3,   1911,  ch.  231,  36 
Stat.  L.  1087,  was  *'  amended  to  read  as  "  above  given  by  Act  of  July  30,  1914,  ch.  216, 
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38  Stat.  L.  580.  The  amended  section  omits  the  provision  in  the  original  section  for 
an  additional  judge  in  the  district  of  Maryland,  adds  such  provision  for  the  southern 
district  of  California,  and  omits  the  first  proviso  in  the  original  section:  "That 
whenever  a  vacancy  shall  occur  in  the  office  of  the  district  judge  for  the  district  of 
Maryland,  senior  in  commission,  such  vacancy  shall  not  be  filled,  and  thereafter  there 
shall  be  but  one  district  judge  in  said  district." 

"  This  [original]  section  states  in  concise  language  the  number  of  judges  in  the 
respective  judicial  districts,  and  was  existing  law." —  Note  by  Committee  on  RevUion. 

"All  Acts  and  parts  -of  Acts  authorizing  the  appointment  of  United  States  circuit 
or  district  judges  .  .  .  enacted  prior  to  February  first,  nineteen  hundred  and  eleven," 
are  repealed  by  Judicial  Code,  $  297,  infra,  this  title,  vol.  6,  and  the  Circuit  Courts 
are  abolished  by  Judicial  Code,  |  289,  infra,  this  title,  vol.  5. 

**  Chapter  five  "  mentioned  in  the  first  sentence  of  the  text  section  begins  with  sec- 
tion 69,  infra,  this  title,  vol.  5. 

Official  place  of  residence  of  judges,  see  Judicial  Code,  |  259,  infra,  this  title,  vol.  5. 

Additional  judges — Georgia. —  Provision  is  made  for  an  additional  judge,  and  in 
respect  of  future  vacancy,  in  the  southern  district  of  Georgia  by  Act  of  March  3,  1915, 
ch.  96,  II  1  and  2,  infra,  this  title,  vol.  5. 

New  Jersey, —  Provision  is  made  for  an  additional  judge  in  the  district  of  New 
Jersey  by  Act  of  April  11,  1916,  ch.  64,  §  1  (1918  Supp.  Fed.  Stat.  Ann.  title 
JUDiciABY),  Fed.  Stat.  Ann.  Pamph.  Supp.  No.  7  for  July,  1916,  title  Judigiabt, 
p.  13. 

Pennsylvania, —  Provision  is  made  for  an  additional  judge,  and  in  respect  of  future 
vacancy,  in  the  eastern  district  of  Pennsylvania  by  Act  of  Feb.  16,  1914,  ch.  20,  {{  1 
and  2,  infra,  this  title,  vol.  5. 

South  Carolina, —  Provision  is  made  for  a  judge  in  the  western  district  of  South 
Carolina  and  in  respect  of  retention  of  jurisdiction  by  the  present  judge  over  certain 
causes  pending  in  the  western  district,  by  Act  of  March  3,  1915,  ch.  ICNO,  §}  1  and  2, 
infra,  this  title,  vol.  5. 

TexoA, —  Provision  is  made  for  an  additional  judge  in  the  western  district  of  Texas, 
with  official  residence  at  El  Paso,  in  the  Act  of  Feb.  26,  1917  (1918  Supp.  Fed.  Stat. 
Ann.  title  Judiciaby),  Fed.  Stat.  Ann.  Pamph.  Supp.  Nos.  9-10,  for  January- April, 
1917,  p.  66. 


Equal  rights,  and  powers  of  judges  in 
same  district. —  In  those  cases  where  there 
are  two  judges  in  one  district,  they  are 
regarded  as  having,  in  the  absence  of  some 
controlling  provision  of  law  to  the  con- 
trary, equal  and  in  some  matters  joint 
rights  and  authority,  and  each  judge  is 
legally  and  morally  bound  to  respect  the 


right*  of  the  other.  Where  such  a  situa- 
tion exists  a  single  judige  while  holding 
court  alone  has  no  legal  right  to  usurp  the 
powers  of  the  absent  judge,  as  for  instance 
in  respect  to  the  appointment  or  removal 
of  court  officers.  Ex  p,  Steele,  ( N.  D.  Ala. 
1908)    162  Fed.  694. 


Seo.  2.  [Salaries  of  district  judges.]  Each  of  the  district  judges  shall 
receive  a  salary  of  six  thousand  dollars  a  year,  to  be  paid  in  monthly 
installments.     [36  Stat.  L.  1087,] 

This  section  is  a  re-enactment  of  a  provision  in  the  Act  of  Feb.  12,  1903,  ch.  547,  32 
Stat.  L.  825.  R.  S.  sec.  554,  providing  for  the  salaries  of  district  judges,  is  expressly 
repealed  by  Judicial  Code,  |  297,  infra,  this  title,  vol.  5. 

Traveling  expenses,  etc.,  of  circuit  justices  and  circuit  and  district  judges,  see 
Judicial  Code,  |  259,  infra,  this  title,  vol.  5. 


Salary  defined. —  "  The  word  *  salary  ' 
may  be  defined  generally  as  a  fixed  annual 
or  periodical  payment  for  service,  depend- 
ing upon  the  time  and  not  upon  the 
amount  of  service."  Benedict  v.  U.  S., 
(1900)  176  U.  S.  357,  20  S.  Ct.  458,  44 
U.  S.   (L.  ed.)  503. 

As  applied  to  district  judges  salary  is 
said  to  be  *'  an  annual  stipend,  payable 
in  sickness  as  well  as  in  health,  for  duties 
much  more  onerous  in  some  districts  than 
in  others,  and  regardless  of  the  fact 
whether  such  duties  are  performed  by  the 
judge  in  person  or  by  the  judge  of  another 


district  called  in  to  take  his  place.  It  is 
a  compensation  which  cannot  be  dimin- 
ished during  the  continuance  of  the  incum- 
bent in  office,  and  of  which  he  cannot  be 
deprived  except  by  death,  resignation,  or 
impeachment."  Benedict  v.  U.  S.,  (1900) 
176  U.  S.  357,  20  S.  Ct.  458,  44  U.  S.  (L. 
ed.)  503. 

iiate  when  salary  commences. —  In  one 
of  the  earlier  opinions  given  by  the  At- 
torney-General's office  of  the  United  States 
it  was  ruled  that  the  salaries  of  all  judges 
of  courts  of  the  United  States  are  due 
from  the  date  of  appointment;  but  that 
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the  parif  does  not  become  entitled  to  draw 
pay  until  he  lias  entered  on  the  duties  of 
his  office,  or  at  least  taken  his  official  oath, 
for,  until  then,  though  under  commission, 
he  is  not  actually  in  office.  And  it  was 
further  declared  that  in  some  cases  under 


the  acts  creating  particular  territorial 
courts,  the  salaries  of  the  judges,  though 
due  from  date  of  appointment,  could  not 
be  drawn  until  the  judge  entered  on  duty 
in  the  territory.  (1855)  7  Op.  Atty.-Gen. 
303. 


Sec.  3.  [Clerks.]  A  clerk  shall  be  appointed  for  each  district  court  by 
the  judge  thereof,  except  in  cases  otherwise  provided  for  by  law.  [36  Stat 
L.  1087.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  655  (Act  of  Sept.  24, 
1789,  ch.  20,  1  Stat.  L.  76;  Act  of  April  10,  1869,  ch.  22,  16  Stat.  L.  46)  which  i» 
expressly  repealed  by  Judicial  Code,  §  297,  infra,  this  title,  vol.  6. 

As  to  oath,  bond,  compensation,  powers,  and  duties  of  clerks,  see  the  title  Judicial 
Officeiis. 

See  the  reference  to  this  section  in  the  note  to  Judicial  Code,  {  69,  infra,  this  title, 
vol.  5. 


De  facto  officer. —  The  Act  of  June  4, 
1880,  ch.  120,  §  4,  21  Stat.  L.  165,  provided 
"  that  the  clerk  of  the  district  court  [of 
Iowa]  shaU  be  the  clerk  of  the  circuit 
court  at  all  the  places  where  the  same  is 
held  in  said  aistrict  except  at  Des 
Moines."  It  was  held  that  one  appointed 
under  that  Act  as  clerk  of  the  District 
Court  for  the  southern  district  of  Iowa, 
and  who  has  performed  the  duties  of 
clerk  of  the  Circuit  Court,  is  de  facto,  if 
not  de  jure,  circuit  clerk  at  places  other 
than  at  Des  Moines,  and  his  acts  are  bind- 
ing and  of  full  validity,  though  hot 
appointed  under  the  general  law.  In  re 
Mason,  (1898)  85  Fed.  145. 

The  Act  of  Feb,  6,  1889,  ch.  113,  S  3, 
25  Stat.  L.  655,  provided  that  "here- 
after all  appointments  of  clerks  of 
circuit  courts  of  the  United  States 
shall  be  made  by  the  circuit  judges 
of  the  respective  circuits  in  which  such 
circuit  courts  are  or  may  be  hereafter  es- 
tablished ;  and  all  provisions  of  law  incon- 
sistent herewith  are  hereby  repealed." 
This  Act  granted  the  power  to  appoint 
clerks  of  the  Circuit  Courts  to  circuit 
judges  exclusively  and  repealed  all  laws  in- 
consistent with  the  grant  or  exercise  of 
that  power,  and  the  appointment  of  one  to 
discharge  the  duties  of  a  clerk  of  a  Circuit 


Court  by  a  judge  of  the  District  Court  was 
inconsistent  with  this  Act  and  ineffective 
from  the  date  of  the  appointment.  Such 
clerk,  however,  having  performed  the  du- 
ties of  the  clerk  of  the  Circuit  Court,  is 
such  clerk  de  facto,  and  his  acts  as  such 
are  valid  and  conclusive  upon  all  who 
have  not  called  his  title  to  the  office  in 
question  by  quo  warranto  or  other  like  di- 
rect proceedings.  In  re  Clerkship,  (1898) 
90  Fed.  248. 

Auditing  accounts. —  The  question  of  an 
actual  incumbent's  right  to  the  office  of 
clerk  of  the  Circuit  Court  cannot  be  deter- 
mined by  the  comptroller  of  the  treasury 
on  the  auditing  of  his  account.  U.  S.  v. 
Harsha,  (C.  C.  A.  6th  Cir.  1893)  56  Fed. 
953,  16  U.  S.  App.  13,  6  C.  C.  A.  178. 

Tenure  and  removal. —  "All  offices  the 
tenure  of  which  is  not  fixed  by  the  Consti- 
tution or  limited  by  law  must  be  held 
either  during  good  behavior,  or  (which  is 
the  same  thing  in  contemplation  of  law) 
during  the  life  of  the  incumbent;  or  must 
be  held  at  the  will  and  discretion  of  some 
department  of  the  government,  and  sub- 
ject to  removal  at  pleasure;"  and  a  clerk, 
of  a  District  Court  may  be  removed  at 
any  time  by  the  district  judge.  Esp  p. 
Hennen,  (1839)  1  3Pet.  230,  10  U.  S. 
(L.  ed.)   138. 


Sec.  4.  [Deputy  clerks.]  Except  as  otherwise  specially  provided  by  law, 
the  clerk  of  the  district  court  for  each  district  may,  with  the  approval  of 
the  district  judge  thereof,  appoint  such  number  of  deputy  clerks  as  may  be 
deemed  necessary  by  such  judge,  who  may  be  designated  to  reside  and  main- 
lain  offices  at  such  places  of  holding  court  as  the  judge  may  determine. 
Such  deputies  may  be  removed  at  the  pleasure  of  the  clerk  appointing  them, 
with  the  concurrence  of  the  district  judge.  In  case  of  the  death  of  the  clerk, 
his  deputy  or  deputies  shall,  unless  removed,  continue  in  office  and  perform 
the  duties  of  the  clerk,  in  his  name,  until  a  clerk  is  appointed  and  qualified ; 
and  for  the  default  or  misfeasance  in  office  of  any  such  deputy,  whether  in 
the  lifetime  of  the  clerk  or  after  his  death,  the  clerk  and  his  estate  and 
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the  sureties  on  his  oflSeial  bond  shall  be  liable ;  and  his  executor  or  admin- 
istrator shall  have  such  remedy  for  any  such  default  or  misfeasance  com- 
mitted after  his  death  as  the  clerk  would  be  entitled  to  if  the  same  had 
occurred  in  his  lifetime.     [36  Stat  L.  1087.] 

Provisions  similar  to  those  in  this  section  are  made  in  Judicial  Coda,  fi  125^  221, 
infra,  this  title,  vol.  6. 

R.  S.  sec.  658  (Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  330)  expressly  repealed  by 
Judicial  Code,  |  297,  infra,  this  title,  vol.  5,  authorized  the  jud^e  to  appoint  deputy 
clerks  upon  the  application  of  the  clerk.  In  view  of  the  fact  that  m  many  special  cases 
Congress  has  provided  that  the  clerk  shaU  appoint  the  deputies,  this  section  was  so 
revised  as  to  permit  the  clerk  to  appoint  all  deputies,  with  the  approval  of  the  district 
judge;  and  has  conferred  upon  the  clerk  the  power  to  remove  any  deputy  with  the  con- 
currence of  the  judge.  It  was  believed  that  since  the  clerk  is  held  responsible  for  the 
acts  of  his  deputies  he  should  be  given  the  power  of  appointment.  ^     , .  , 

A  provision  waa  also  added  that  the  court  may  designate  the  place  at  whicb  any 
deputy  is  to  reside  and  maintain  an  office.  ,     ,      .     .         *  x%.         i- 

The  words  "  except  as  otherwise  specially  provided  "  at  the  beginning  of  the  section 
are  added  for  the  reason  that  in  a  number  of  the  sections  in  chapter  6,  tnfra,  this 
title  vol.  6,  there  are  provisions  specially  requiring  deputy  clerks  to  be  appointed  at 
certiin  places  of  holding  court.— ^ofe  by  Committee  on  Reviaum, 

See  the  reference  to  this  section  in  the  note  to  Judicial  Code,  |  69,  infra,  this  title, 

vol.  5. 


Judicial  cognisance  of  statutes  author- 
liing  appointment. —  It  has  been  held  in 
Illinois  that  the  courts  of  that  state  will 
take  judicial  cognizance  of  the  fact  that 
the  United  SUtes  statutes  authorize  the 
appointment  of  a  deputy  clerk  for  the 
Circuit  Court,  now  the  District  Court,  of 
the  United  States.  SuUivan  V,  Algrem, 
(1910)  167  III.  App.  123. 

Powers  and  duties  generally.— The 
powers  and  duties  of  deputy  clerks  are  not 
fixed  by  this  section.  Erwin  t?.  U.  S., 
(S.  D.  Ga.  1889)  87  Fed.  470. 

At  common  law,  a  deputy,  as  one  essen- 
tial incident  to  his  appointment,  has  full 
power  to  do  most  ministerial  acts  which 
his  principal  is  empowered  to  do.  State 
r.  Sullivan^  (W.  D.  N.  C.  1892)  50  Fed. 
593. 

And  the  powers  of  a  deputy  at  common 
law  are  implied  by  this  provision  and  he 
has  authority  to  perform'  ministerial  acts 
which  the  clerk,  his  principal,  may  per- 
form. Gilbertson  v.  U.  S.,  (C.  C.  A.  7th 
Cir.  1909)  168  Fed.  672,  94  C.  C.  A.  158. 

"  It  must  be  assumed  that  Congress  inr 
tended  that  the  word  *  deputy '  should  have 
its  ordinary  and  usual  meaning,  and  thus 
that  the  deputy  clerk,  under  certain  con- 
ditions, may  act  in  the  place  of  the  clerk. 
He  ifl  a  person  to  whom  the  duties  of  the 
clerk  are  deputed.  That  is  the  ordinary 
and  natural  meaning  of  the  word.  And  in 
the  event  that  the  clerk  of  the  court  is 
incapacitated,  absent,  sick,  or  disabled,  and 
cannot  perform  the  duty  which  the  law 
imposes  ,upon  him,  I  believe  that  the 
deputy  clerk  may  act."  U.  S.  v.  Rocke- 
feller, (S..  D.  N.  Y.  1914)  221  Fed.  462. 

And  in  general  it  has  been  said  that  the 
deputy  clerk  keeps  the  journal,  swears 
witnesses  and  otherwise  conducts  himself 
as  clerk.  Ex  p.  Burdell,  E.  D.  S.  C. 
(1887)   32  Fed.  681. 


A  deputy  cannot  appoint  a  deputy,  or 
exercise  a  judicial  function,  or  perform  an 
act  which  the  law  expressly  requires 
to  be  performed  by  the  principal  in  person. 
State  i\  Sullivan,  (W.  D.  N.  C.  1892)  60 
Fed.  593. 

Authentication  of  transcripts. — ^A  dep- 
uty clerk  may  authenticate  a  transcript 
of  the  record  for  the  purpose  of  an  appeal 
or  writ  of  error  to  the  Supreme  Court, 
bv  signing  it  in  the  name  of  and  for  the 
clerk  of  the  District  Court  and  sealing  it 
with  the  seal  of  that  court.  Garneau  V, 
Dozier,  (1879)  100  U.  S.  7,  26  U.  S.  (L. 
ed.)   536. 

Issuing  writs  of  certiorari  or  habeas 
corpus  cum  causa. —  The  right  of  a  regu- 
larly appointed  and  duly  qualified  deputy 
clerk  to  issue  a  writ  of  certiorari,  when 
the  court  is  not  in  regular  session,  has 
been  recognized,  such  writ  being  duly 
signed  and  issued  by  him,  acting  in  the 
name  of  the  clerk  of  the  court;  and  it 
has  also  been  declared  that  there  is  no 
reason  why  he  may  not  issue  a  writ  of 
habeas  corpus  cum  causa.  Such  writs  are 
said  to  be  auxiliary  writs  issued  in  the 
performance  of  a  ministerial  act.  State 
V.  Sullivan,  (W.  D.  N.  C  1892)  60  Fed, 
593. 

Order  of  reference  in  bankruptcy  pro- 
ceedings.—  The  power  of  the  clerk  to  make 
an  order  of  reference  in  voluntary  bank- 
ruptcy proceedings,  .when  the  petition  is 
filed  in  the  absence  of  the  judge,  is  re- 
garded as  ministerial,  he  being  given  no 
discretion  or  authority  to  pass  on  the 
Bufiiciency  of  the  petition,  and,  being  min- 
isterial, it  is  held  to  be  an  act  which  a 
deputy  may  perform.  •Gilbertson  v,  U.  S.. 
(C.  G.  A.  7th  Cir.  1909)  168  Fed.  672,  94 
C.  C.  A.  158.  But  see  Bray  v.  Cobb,  (E.  D. 
N.  C.  1898)  91  Fed.  102,  wherein  it  is  held 
that  a  deputy  clerk  cannot  make  an  order 
of  reference  in  bankruptcy.  . 
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Placing  names  in  juiy  box. — An  indi<d> 
mnnt  is  held  not  to  be  invalid  because  a 
deputy  clerk  placed  some  of  the  names  in 
the  jury  box  from  which  the  grand  jurors 
were  drawn.  U.  S.  v.  Rockefeller,  (S.  D. 
N.  Y.  1914)  221  Fed.  462.  See  U.  S.  v. 
Greene,  (S.  D.  Ga.  1902)  113.  Fed.  683, 
affirmed  on  other  grounds  (C.  0.  A.  5th 
Cir.  1907)  154  Fed.  401,  85  C.  0.  A.  251. 

Signing  process. — A  deputy  clerk  can 
sign,  as  clerk,  all  process  is&umg  from  the 
court.  Ex  p.  Burden,  (E.  D.  S.  C.  1887) 
32  Fed.  681.  See  also  Bragg  t*.  Lorio, 
(1871)  1  Woods  C.  C.  209,  4  Fed  Cas. 
Xo.  1,800,  holding  that  under  the  Act  of 
March  3,  1821,  authorizing  a  clerk  of  the 
District  Court  of  the  United  States  to  ap- 
point a  deputy  to  aid  him  in  the  discharge 
of  the  duties  of  his  office,  such  a  deputy 
could  sign  process  in  his  own  name. 

Compensation. —  Under  this  section  the 
salaries  of  deputy  clerks  must  be  paid  by 
the  clerks  from  the  earnings  of  the  clerk's 
office  under  the  fee  bill.  Erwin  t?.  U.  S., 
(S.  D.  Ga.  1889)  37  Fed.  470. 

Tenure  and  removal  generally. — All 
offices  the  tenure  of  which  is  not  fixed  by 


the  Constitution  or  limited  by  law  are 
held  at  the  will  of  the  appointing  power. 
Ex  p.  Hennen,  (1839)  13  Pet.  230,  10 
U.  S.    (L.  ed.)    138. 

Extent  of  clerk's  liability  for  deputy's 
acts. — While  the  clerk  may  be  bound  by 
the  acts  of  his  deputy,  yet  it  has  been  de- 
clared that  where  an  act  is  not  in  the 
ordinary  course  of  business,  and  especially 
where  it  has  been  done  through  the  pro- 
curement and  misrepresentations  of  a 
party,  the  liability  of  the  clerk  may  be 
doubtful.  And  if  procured  through  fraud 
there  is  no  liability.  Welddes  v.  Edsell, 
(1841)  2  McLean  366,  29  Fed.  Cas.  No. 
17,375. 

And  in  one  of  the  early  cases  it  was 
held  that  the  clerk  of  the  Circuit  Court  of 
the  District  of  Columbia  for  the  county  of 
'Alexandria  was  not  liable  for  the  honest 
error  of  judgment  of  his  deputy,  in  indors- 
ing, upon  an  execution,  the  amount  upon 
payment  of  which  the  execution  was  to  be 
discharged,  if  no  minutes  or  instructions 
to  the  contrary  were  given  to  the  said 
clerk  or  his  deputy.  Patons  v.  Lee,  ( 1826) 
2  Cranch  C.  C.  646, 18  Fed.  Cas.  No.  10,800. 


Sec.  5.  [(Men  and  bailiffs.]  The  district  court  for  each  district  may 
appoint  a  crier  for  the  court  j  and  the  marshal  may  appoint  such  number 
of  persons,  not  exceeding  five,  as  the  judge  may  determine,  to  wait  upon 
the  grand  and  other  juries,  and  for  other  necessary  purposes.  [36  Stat.  L, 
1088.] 

This  section  was  drawn  from  R.  S.  sec.  715  (Act  of  Feb.  26,  1863,  ch.  80,  10  Stat.  L. 
165;  Act  of  March  2,  1867,  ch.  156,  14  Stat.  L.  433).  Since  Circuit  Courts  are 
abolished  by  Judicial  (3ode,  i  289,  infra,  this  title,  vol.  5,  reference  to  the  authority  of 
such  courts  to  appoint  criers  is  omitted  from  the  section. 

For  cases  under  this  section  see  the  note  to  R.  S.  sec.  716  in  Judicial  Offickes,  ante,^ 
p.  635. 


Sec.  6.  [Records;  where  kept.]  The  records  of  a  district  court  shall  be 
kept  at  the  place  where  the  court  is  held.  When  it  is  held  at  more  than 
one  place  in  any  district  and  the  place  of  keeping  the  records  is  not  specially 
provided  by  law,  they  shall  be  kept  at  either  of  the  places  of  holding  the 
court  which  may  be  designated  by  the  district  judge.    [36  Stat.  L.  1088.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  562  (Act  of  Sept.  24, 
1789,  ch.  29,  1  Stat  L.  73),  which  is  expressly  repealed  by  Judicial  Code,  §  297,  infra, 
this  title,  vol.  5. 

Judicial  cognizance. —  The  court  will 
take  judicial  notice  of  its  records  relative 
to  the  duties  of  its  officers  when  it  is 
claimed  that  there  has  been  a  failure  on 
their  part  to  perform  them.  U.  S.  v.  Lewis, 
(E.  D.  Mo.  1911)  192  Fed.  633.  See  also 
U.  S.  V.  Greene,  (S.  D.  Ga.  1902)  113  Fed. 
683,  affirmed  on  other  grounds  (C.  C.  A. 
6th  Cir.  1907)  154  Fed.  401,  86  C.  C.  A. 
251. 

Mode  of  making  entry. —  Entries  made 
upon  the  record,  during  the  term,  though 
with   a   rubber   stamp,  which   the   court 


recognizes  as  ita  minutes  must  be  accorded 
verity  and  recognized  as  its  minutes  for 
the  term.  Ex  p.  Harlan,  (N.  D.  Pla.  1909) 
180  Fed.  119,  affirmed  on  other  grounds 
(1910)  218  U.  S.  442,  31  S.  Ct.  44,  54  U. 
S.  (L.  ed.)   1101,  21  Ann.  Cas.  849. 

Time  of  making  entry. —  The  clerk  has 
until  the  end  of  the  term  to  complete  the 
minute  entries  of  the  court.  Ex  p.  Harlan, 
(N.  D.  Fla.  1909)  180  Fed.  119,  affirmed 
on  other  grounds  (1910)  218  U.  S.  442, 
31  S.  Ct.  44,  64  U.  S.  (L.  ed.)  1101,  21 
Ann.  Cas.  849. 
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Sec.  7.  [Effect  of  altering  temiB.]  No  action,  suit,  proceeding,  or  procesg 
in  any  district  court 'shall  abate  or  be  rendered  invalid  by  reason  of  any 
ttct  changing  the  time  of  holding  such  court,  but  the  same  shall  be  deemed 
to  be  returnable  to,  pending,  and  triable  in  the  terms  established  next  after 
the  return  day  thereof,     [36  Stat.  L.  1088.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  673,  which  is  expressly 
repealed  by  Judicial  Code,  {  297,  infra,  this  title,  vol.  6. 


Court  convened  on  date  nnanthorixed 
by  repealing  Act. — Although  an  Act 
changing  the  time  of  holding  court  does 
not  in  expreAB  terms  repeal  the  provisions 
of  a  former  statute  in  this  respect,  yet 
where  it  covers  the  subject  of  the  terms 
of  court  and  specifies  a  different  date  from 
that  designated  in  the  earlier  Act  when  the 
court  is  to  convene,  it  will  be  considered 


as  in  effect  operating  as  a  repeal  of  the 
former  provisions.  In  such  a  case  the 
court  is  without  authority  to  convene  at 
an  earlier  date,  and  if  it  does  its  proceed- 
ings are  regarded  as  inoperative  and  void. 
McGlashan  t?.  U.  S.,  ( C.  C.  A.  7th  Cir. 
1896)  71  Fed.  434,  18  C.  C.  A.  172.  writ 
of  error  dismissed  (1898)  170  U.  S.  703, 
18  S.  Ct.  948,  42  U.  S.   (L.  ed.))  1218. 


Sec.  8.  [Trials  not  discontinued  by  new  term.]  When  the  tibial  or  hear- 
ing of  any  cause,  civil  or  criminal,  in  a  district  court  has  been  commenced 
and  is  in  progress  before  a  jury  or  the  court,  it  shall  not  be  stayed  or  dis- 
continued by  the  arrival  of  the  time  fixed  by  law  for  another  session  of 
said  court ;  but  the  court  may  proceed  therein  and  bring  it  to  a  conclusion 
in  the  same  manner  and  with  the  same  effect  as  if  another  stated  term  of 
the  court  had  not  intervened.     [36  Stat.  L.  1088.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  746  (Act  of  March  2,  1855,  ch.  140,  10 
Stat.  L.  630),  which  is  expressly  repealed  by  Judicial  Code,  |  297,  infray  this  title, 
vol.  6.  The  only  material  change  is  the  omission  of  the  words  "  circuit  or  "  before  the 
words  "district  court,"  the  Circuit  Courts  being  abolished  by  Judicial  Code,  {  289, 
infra,  this  title,  vol.  6. 


Proceeding  before  grand  jury  a  **  cause." 
— A  proceeding  before  a  grand  jury  is  a 
"  case  "  or  "  cause  "  within  the  meaning 
of  this  section.  U.  S.  r.  Rockefeller,  ( S.  D. 
N.  Y.  1914)  221  Fed.  462,  wherein  the 
court  said  in  construing  this  section  in 
connection  with  section  284  of  the  Judicial 
Code  {infra,  this  title,  vol.  5):  "The 
apparent  purpose  of  this  legislation  was 
to  provide  a  way  in  which  a  grand 
jury,  with  the  permission  of  the  court, 
may  complete  and  conclude  any  in- 
vestigation which  it  has  actually  com- 
menced. In  a  district  like  this  one,  having 
monthly  terms  of  court,  it  must  frequently 
happen  that  a  grand  jury  will  not  be  able 
to  conclude  its  work  upon  a  long  and  com- 
plicated case  before  the  expiration  of  one 
term  and  the  commencement  of  another. 
If,  under  such  circumstances,  a  grand  jury 
cannot  be  permitted  to  finish  its  labors, 
there  will  follow  much  unnecessarv  ex- 
pense,  many  unfortunate  delays,  frequent 
and  severe  hardRhips  for  the  accused,  and, 
sometimes,  a  complete  failure  of  justice. 
The  statute  plainly  provides  a  sure  and 
simple  means  of  avoiding  these  and  other 
serious    consequences." 

When  trial  is  commenced. — A  trial  is 
commenced  and  in  progress  within  the 
meaning  of  this  provision  although  only 
a  part  of  the  jury  have  been  sworn  before 


the  term  endsw  U.  S.  r.  Loughery,  (1876) 
13  matchf.  267,  26  Fed.  Caa.  No.  15,631. 

Only  one  term  notwithstanding  ad- 
journments.—  From  the  commencement  of 
a  term  until  the  end,  although  there  may 
be  adjournments  or  recesses,  whether  from 
day  to  day  or  with  intervals  of  several 
days,  there  is,  in  contemplation  of  law, 
but  one  sitting  during  a  term.  The  Ca- 
nary, No.  2,  (S.  D.  Ala.  1884)  22  Fed. 
536. 

Intenrention  of  another  term  before  ad- 
journed day. —  The  court  has  power  to 
adjourn  to  a  distant  day,  within  the  dis- 
cretion of  the  presiding  judge,  and,  at  the 
time  designated,  resume  the  regular  and 
continuous  session  of  the  court.  And 
the  intervention  of  another  term  at  an- 
other place  during  the  adjournment  has 
no  bearing  upon  the  adjournment.  Florida 
V.  Charlotte  Harbor  Phosphate  Co.,  (C.  C. 
A.  6tli  Cir.  1895)  70  Fed.  883,  30  U.  a 
Apn.  535,  17  C.  O.  A.  472. 

Term  extending  beyond  beginning  of 
another  term. —  In  regard  to  terms  of  the 
former  Circuit  Court  it  was  said  that  un- 
less sooner  adjourned  a  term  might  ex- 
tend from  the  beginning  of  one  term  to  the 
opening  of  the  succeeding  statutory  term 
of  the  same  court  and  that  when  one  term 
began  it  did  not  necessarily  put  an  end  to 
another  term  in  a  different  place  in  the 
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same  circuit.  East  Tennessee  Iron,  etc., 
Co.  t?.  Wiggin,  (C.  C.  A.  6th  Cir.  1895) 
68  Fed.  446,  37  U.  S.  App.  129,  16  C  C.  A. 
510.  See  also  U.  S.  v,  Louisville,  etc.,  R. 
Co.,  (W.  D.  Ky.  1910)  177  Fed.  780;  Or- 
man  v.  Salvo,  (1902)  117  Fed.  233,  54 
C.  C.  A.  265. 

And  under  a  provision  that  the  terms  of 
a  District  Court  shall  not  be  limited  to 
any  particular  number  of  days,  and  that 
it  shall  not  be  necessary  to  adjourn  by 
reason  of  the  intervention  of  any  term 
elsewhere  in  the  district  but  that  the  court 
convening  may  be  adjourned  until  the  busi- 
ness of  the  court  in  session  is  concluded, 
it  was  held  that  a  continuous  term  was 
intended  with  no  limitation  as  to  the 
number  of  days  but  that  if  business  re- 
quired, or  within  the  discretion  of  the 
judge,  it  might  last  until  the  beginning 
of  the  next  term.  U.  S.  v.  Louisville,  etc., 
R.  Co.,  (W.  D.  Ky.  1910)   177  Fed.  780. 

Practice  not  to  enter  order  of  adjourn- 
ment.— ^According  to  the  practice  in  some 
of  the  districts  of  the  former  Circuit  Court 
no  order  of  eine  die  adjournment  was  en- 
tered at  the  close  of  the  actual  sitting  of 
the  court  for  a  stated  term,  the  court  being 
left  open  so  that  further  sitting  might  be 
taken  up  as  a  part  of  the  term  at  any  time 


it.  Harrison  v,  German- American  Fire  Ins. 
Co.,  (S.  D.  la.  1898)  90  Fed.  758. 

Place  of  hearing  motion  for  new  trial. 
—  Under  the  practice  in  the  former  Cir- 
cuit Court  it  was  held  that  while  the  jus- 
tice who  had  rendered  a  judgment  on  the 
circuit  could  not  set  it  aside  while  sitting 
in  Washington,  he  could  at  that  place 
hear  an  argument  on  a  motion  for  a  new 
trial,  which  motion  could  be  continued 
from  time  to  time  until  the  judge  could 
attend  court  and  make  the  necessary  order. 
Hynes  v,  Chicago,  etc.,  R.  Co.,  (O.  C.  Minn. 
1885)  23  Fed.  18. 

Decision  in  vacation. — ^A  decision  of  a 
motion  for  a  new  trial  made  in  vacation, 
and  without  previous  agreement  of  the 
parties,  is  not  mvalid  as  coram  non  judice, 
where  no  order  sine  die  of  adjournment 
at  the  close  of  the  actual  sitting  of  the 
term  has  been  entered.  Harrison  t?.  Ger- 
man-American Fire  Ins.  Co.,  (S.  D.  la. 
1898)  90  Fed.  758. 

Judgment  not  entered  at  term  in  which 
rendered. — Where  no  judgment  is  entered 
at  the  term  in  which  a  verdict  is  rendered, 
the  cause,  irrespective  of  a  pending  motion 
for  a  new  trial,  passes  over* to  the  succeed- 
ing term  for  the  entry  of  judgment  and 
any  other  action  that  may  be  taken  in  the 
case.    Walker  v.  Moser,  (C.  O.  A.  8th  Cir. 


when  the  business  of  the  division  required  1902)  117  Fed.  230,  54  C.  C.  A.  262. 

Sec.  9.  [Courts  always  open  as  courts  of  admiralty  and  equity.]    The 

district  courts,  as  courts  of  admiralty  and  as  courts  of  equity,  shall  be 
deemed  always  open  for  the  purpose  of  filing  any  pleading,  of  issuing  and 
returning  mesne  and  final  process,  and  of  making  and  directing  all  inter- 
locutory motions,  orders,  rules,  and  other  proceedings  preparatory  to  the 
hearing,  upon  their  merits,  of  all  causes  pending  therein.  Any  district 
judge  may,  upon  reasonable  notice  to  the  parties,  make,  direct,  and  award, 
at  chambers  or  in  the  clerk's  office,  and  in  vacation  as  well  as  in  term,  all 
such  process,  commissions,  orders,  rules,  and  other  proceedings,  whenever 
the  same  are  not  grantable  of  course,  according  to  the  rules  and  practice  of 
the  court.    [36  Siat.  L.  1088.] 

This  section  is  a  re-enactment  of  R.  S.  sec.  574  (Act  of  Aug.  23,  1842,  ch.  188,  5  Stat  L. 
517),  which  i3  expressly  repealed  by  Judicial  Code,  §  297,  tn/ro,  this  title,  vol.  5.  The 
words  •*  so  far  as  equity  jurisdiction  has  been  conferred  upon  them  "  were  omitted  here 
in  view  of  the  fact  that  the  jurisdiction  of  the  Circuit  Courts  is  transferred  to  the  Dis- 
trict Courts  by  this  Judicial  Code,  ch.  2,  tn/ro,  p.  838,  and  ||  289,  291,  tn/ra,  this  title, 
vol.  5.    No  other  material  change  is  made. 

Provision  in  substantially  identical  terms  ("The  Circuit  Courts,  as  courts  o^  e^l^J^y* 
shall  be  deemed  always  open,"  etc.)  was  made  in  R.  S.  sec.  638  (Act  of  Aug.  23,  1842, 
ch.  188,  5  Stat.  L.  517),  expressly  repealed  by  Judicial  Code,  §  297,  ui/ro,  this  title, 
vol.  5. 

Power  of  court  over  judgments  and  orders 
before  end  of  term  —  In  general, —  It  is  a 
rule  well  established  that  all  judg- 
ments, decrees  and  other  orders  are 
under  the  control  of  the  court  which  pro- 
nounces them  during  the  term  at  which 
they  are  rendered  and  entered  of  record, 
and  that  the  court  may  set  them  aside, 


annul  them  or  modify  them  at  any  time 
during  the  term.  O'Connor  t?.  O'Connor, 
(C.  C.  A.  5th  ar.  1905)  142  Fed.  449,  73 
C.  C.  A.  666;  Doss  v.  Tyack,  (1852)  14 
How.  297,  14  U.  S.  (L.  ed.)  428;  Basset 
t;.  U.  S.,  (1869)  9  Wall.  38,  19  U.  S.  (L. 
ed.)  548;  Henderson  v.  Carbondale  Coal, 
etc.,  Co.,   (1891)    140  U.  S.  25,  11  S.  Ct. 
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691,  35  U.  S.  (L.  ed.)  332;  Aspen  Min., 
etc.,  Co.  V.  BillingB,  (1893)  150  U.  S.  31, 
14  S.  Ct.  4,  37  U.  S.  (L.  ed.)  986;  -«Uia 
Life  Ins.  Co.  r.  Hamilton  Countv,  (C.  C. 
A.  8th  Cir.  1897)  79  Fed.  575,  49  U.  S. 
App.  122,  25  C.  C.  A.  94;  Wvler  r.  Union 
Pac.  Ry.  Co.,  (W.  D.  Mo.  1898)  89  Fed. 
41;  Judson  V.  Gage,  (C.  C.  A.  2nd  Cir. 
1899)  98  Fed.  540,  39  C.  C.  A.  156;  Inter- 
state Commerce  Commission  i>.  Louisville, 
etc.,  R.  Co.,  (S.  D.  Ala.  1899)  101  Fed. 
146;  Mahler  v.  Animarium  Co.,  (C.  C  A. 
8th  Cir.  1904)  129  Fed.  897,  64  C.  C.  A. 
929 ;  Standard  Sav.,  etc.,  Ass^n  t\  Aldrich, 
(C.  C.  A.  6th  Cir.  1908)  163  Fed.  216, 
89  C.  C.  A.  646,  20  L.  R,  A.  (N.  S.)  393; 
Loeser  v.  Elvria  Savings  Deposit  Bank, 
etc.,  Co.,  (C.  C.  A.  6th  Cir.  1908)  163  Fed. 
212,  89  C.  C.  A.  642;  U.  S.  V.  Mani,  (D.  C. 
S.  D.  1912)   196  Fed.  160. 

This  power  extends  to  decrees  which  are 
final  as  well  as  those  of  an  interlocutory 
character.  Mahler  v.  Animarium  Co.,  (C. 
C.  A.  8th  Cir.  1904)  129  Fed.  897,  64 
C.  C.  A.  329. 

And  in  this  connection  it  has  been  said 
by  the  United  States  Supreme  Court: 
"  The  general  power  of  the  court  over  its 
own  judgments,  orders,  and  decrees,  in 
both  civil  and  criminal  cases,  during  the 
existence  of  the  term  at  which  they  are 
first  made,  is  undeniable."  Ex  p.  Lange, 
(1873)  18  Wall.  163,  21  U.  S.  (L.  ed.)  872. 
See  also  Goddard  v.  Ordway,  (1879)  101 
U.  S.  746,  25  U.  S.  (L.  ed.)  1040. 

And  again  the  Circuit  Court  of  Appeals 
has  declared :  "  The  term  of  the  court  at 
which  the  decree  was  vacated  by  the  order 
in  question  not  having  then  expired,  there 
can,  we  think,  be  no  doubt  of  the  inherent 
power  of  the  court  to  set  it  aside  on  mo- 
tion, if  the  facts  justified  such  action,  by 
wjhich  is,  of  course,  meant,  not  the  exer- 
cise of  an  arbitrary  power,  but  a  power 
based  upon  good  and  sufiicient  reason." 
Miocene  I>itch  Co.  i*.  Moore,  (C.  C.  A.  9th 
Cir.  1907)  150  Fed.  483,  80  C.  C.  A.  301. 

It  is,  therefore,  competent  for  the  court, 
at  any  time  before  final  decree  has  been 
signed,  to  reconsider  and  modify  or  set 
aside  any  of  the  interlocutory  rulings  or 
orders  made  in  the  course  of  the  proceed- 
ing. Clark  V,  Blair,  (C.  C.  Neb.  1883) 
14  Fed.  812.  See  also  Standard  Sav.,  etc., 
Ass'n  r.  Aldrich,  (C.  C.  A.  6th  Cir.  1908) 
163  Fed.  216,  89  C  C.  A.  646,  20  L.  R.  A. 
(N.  S.)  393. 

So  the  court  may  vacate  an  order  or 
decree  at  the  same  term  in  which  it  was 
made,  on  discovering  that  they  have  com- 
mitted an  error,  either  of  fact  or  of  law. 
Such  action  is  also  justified  where  it  ap- 
pears that  the  consent  of  complainants  to 
a  dismissal  was  obtained  by  the  fraud  of 
the  respondents  or  their  agents.  Doss  v. 
Tyack,  (1852)  14  How.  297,  14  U.  S.  (L. 
ed.)  428. 

Where,  however,  a  final  decree  has  been 
entered  by  a  court  of  admiralty  it  has  been 


said  to  be  a  question  of  grave  doubt 
whether  such  court  has  power  to  open  it, 
upon  the  ground  of  oversight,  mistake  or 
forgetfulness,  particularly  after  expiration 
of  the  term.  The  Illinois,  (1887)  1  Brown 
Adm.  13,  12  Fed.  Cas.  No.  7,003. 

Order  allouDtng  appeaL — Where  an  order 
has  been  made  allowing  an  appeal,  the 
power  of  the  judge  over  the  appeal  and 
security  is,  in  the  absence  of  fraud,  ex- 
hausted when  he  takes  the  security  and 
signs  the  citation.  Draper  v.  Davis,  (1880) 
102  U.  S.  370,  26  U.  S.  (L.  ed.)  121.  See 
also  Kevser  r.  Farr,  (1881)  105  U.  S. 
265,  26  U.  S.  (L.  ed.)  1025. 

But  it  has  been  decided  that  an  order 
allowing  an  appeal  is  subject  to  that  gen- 
eral power  of  control  so  long  as  the  appeal 
remains  unperfected  and  the  cause  has  not 
passed  into  the  jurisdiction  of  the  appel- 
late tribunal.  Aspen  Min.,  etc.,  Co.  r. 
Billings,  (1893)  150  U.  S.  31,  14  S.  Ct.  4, 
37  U.  S.  (L.  ed.)  986;  Ex  p.  Roberts, 
(1872)  15  Wall.  384,  21  U.  S.  (L.  ed.)  131. 

Reopening  and  rehearing. —  In  the  exer- 
cise of  this  general  power  the  court  may 
grant  a  rehearing.  Henderson  r.  Carbon- 
dale  Coal,  etc.,  Co.,  ( 1801 )  140  U.  S.  25, 
11  S.  Ct.  691,  35  U.  S.   (L.  ed.)    332. 

The  court,  of  its  own  motion,  can  order 
the  reopening  of  a  case.  This  would  be 
true  of  any  court,  certainly  during  the 
term  at  which  the  judgment  was  ren- 
dered; but  in  a  court  of  admiralty,  which 
is  deemed  always  open,  there  can  be  no 
question  of  the  authority  to  do  so,  upon 
application  seasonably  made.  The  Eva  D. 
Rose,  (C.  C.  A.  4th  Cir.  1906)  166  Fed. 
101,  92  C.  C.  A.  86. 

Effect  of  vacating  judgment. —  The  va- 
cating of  a  judgment  at  the  same  term, 
because  inadvertently  entered,  leaves  a  case 
as  if  such  judgment  had  never  been  entered, 
^tna  Life  Ins.  Co.  t>.  Hamilton  County, 
(C.  C.  A.  8th  Cir.  1987)  79  Fed.  575,  49 
U.  S.  App.  122,  25  C.  C.  A.  94. 

Power  of  court  oyer  judgments  and  orders 
after  end  of  term  —  In  general. —  It  is 
also  well  established  that  after  the  term 
of  a  federal  court  has  ended  all  final  judg- 
ments and  decrees  thereof  pass  beyond 
its  control,  unless  steps  be  taken  during 
that  term,  by  motion  or  otherwise,  to  set 
aside,  modify,  or  correct  them;  and  if 
errors  exist,  they  can  only  be  corrected  by 
such  proceeding  by  a  writ  of  error  or  ap- 
peal as  may  be  allowed  in  a  court  which, 
by  law,  can  review  the  decision.  Hudson 
V.  Guestier,  (1812)  7  Cranch  1,  3  U.  S. 
(L.  ed.)  249;  Cameron  c.  M*Roberts, 
(1818)  3  Wheat.  591,  4  U.  S.  (L.  ed.)  467; 
Jackson  v.  Ashton,  (1836)  10  Pet.  480, 
9  U.  S.  (L.  ed.)  602;  Sibbald  v.  U.  S., 
(1838)  12  Pet.  488,  9  U.  S.  (L.  ed.)  1167: 
U.  S.  Bank  r.  Moss,  (1848)  6  How.  31,  12 
U.  S.  (L.  ed.)  331;  McMicken  v.  Perin. 
(1856)  18  How.  507,  16  U.  S.  (L.  ed-) 
504;  Brooks  v.  Burlington,  etc.,  R.  Co., 
(1880)    102  U.  S.  107,  26  U.  S.   (L.  ed.) 
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91;  Bronson  v.  Schulten,  (1881)  104  U.  S. 
410,  26  U.  S.  (L.  ed.)  707;  ScheU  v. 
Dodge,  (1882)  107  U.  S.  620,  2  S.  Ct.  830, 
27  U.  S.  (L.  ed.)  601;  Phillips  t>.  Negley, 
(1885)  117  U.  S.  665,  6  S.  Ct.  901,  29 
u;  S.  (L.  ed.)  1013;  Medford  v,  Doraey, 
(1810)  2  Wash.  433,  16  Fed,  Gas.  No. 
9,389;  Scott  t\  Blaine,  (1830)  Baldw.  287, 
21  Fed.  Ca«.  No.  12,525;  U.  S.  v.  The 
GlamorgRD,  (1855)  2  CMrt.  230,  25  Fed. 
Gas.  No.  15,214;  Linder  v.  Lewis,  (S.  D. 
N.  Y.  1880)  1  Fed.  378;  Neuinan  t>.  New- 
ton, (C.  C.  Golo.  1882)  14  Fed.  634;  Heck- 
ling r.  Allen,  (G.  G.  Colo.  1882)  15  Fed. 
196;  Allen  v.  Wilson,  (E.  D.  Mich.  1884) 
21  Fed.  881;  Baptist  V.  Farwell  Tran«p. 
Co.,  (N.  D.  Ohio  1886)  29  Fed.  180;  Mor- 
gan's Louisiana,  etc..  Steamship  Ga  {?. 
Texas  Cent.  R.  Co.,  (N.  D.  Tex.  1887)  32 
Fed.  525;  U.  S.  v,  Wallace,  (D.  O.  S.  G. 
1891)  46  Fed.  569;  Grames  P.  Hawley, 
(C.  G.Kan.  1883)  50  Fed.  319;  Austm  t\ 
Riley,  (S.  D.  la.  1893)  55  Fed.  833;  Doe 
V.  Waterloo  Min.  Co.,  (S.  D.  Gal.  1894) 
60  Fed,  643;  Craven  r.  Canadian  Pac.  R. 
Co.,  (C.  C.  Mass.  1894)  62  Fed.  170; 
Kleverr.  Seawell,  (G.  G.  A.  6th  Cir.  1894) 
65  Fed.  373,  22  U.  S.  App.  458,  12  C.  C.  A. 
653 ;  U.  S.  a  Williams,  ( C.  C.  A.  8th  Cir. 
1895)  67  Fed.  384,  32  U.  S.  App.  126,  14 
C.  G.  A.  440;  A.  B.  Dick  Go.  v.  Wichel- 
man,  (S.  D.  N.  Y.  1901)  106  Fed.  637, 
affirmed  (C.  C.  A.  2d  Cir.  1901)  108  Fed. 
961,  48  C.  C.  A.  164;  O'Connor  v,  O'Con- 
nor, (C.  C.  A.  5th  Cir.  1905)  142  Fed.  449, 
73  C.  G.  A.  566;  Loeser  t\  Elyria  Sav. 
Deposit  Bank,  etc.,  0>.,  (C.  C.  A.  6th  Cir. 
1908)  163  Fed.  212,  89  G.  C.  A.  642;  Pol- 
litz  V,  Wabash  R.  Co.,  (S.  D.  N.  Y.  1910) 
180  Fed.  950;  U.  8.  P.  Mani,  (D.  C.  S.  D. 
1912)   196  Fed.  160. 

"  The  term  being  at  an  end,  without  any 
steps  being  taken  to  revise  or  set  aside 
the  court's  final  judgment  or  decree,  and 
no  appeal  or  other  means  of  review  hav- 
ing be^i  instituted  within  the  time  af- 
forded, such  judgment  or  decree  becomes 
an  absolute  finality,  forever  binding  upon 
the  parties  and  their  privies,  absolutely 
without  power  of  change,  revision,  or  relief 
in  the  cause  or  proceeding  in  which  it  is 
rendered."  U.  8.  r.  Mani,  (D.  C.  8.  D. 
1912)   196  Fed.  160. 

So  the  United  States  Supreme  Court  has 
said  in  this  connection :  "  So  strongly  has 
this  principle  been  upheld  by  this  court, 
that  while  realizing  that  there  is  no  court 
which  can  review  its  decisions,  it  has  in- 
variably refused  all  applications  for  re- 
hearing made  after  the  adjournment  of  the 
court  for  the  term  at  which  the  judgment 
was  rendered.  And  this  is  placed  upon 
the  ground  that  the  case  has  passed  be- 
yond the  control  of  the  court."  •  BronsOn 
V,  Schulten,  (1881)  104  U.  S.  410,  26  U.  S. 
(L.  ed.)  797,  per  Mr.  Justice  Miller. 

And  in  an  earlier  case  the  same  court 
declared:  "No  principle  is  better  settled, 
or    of   more   universal   application,   than 


that  no  Gourt  can  reverse  or  annul  its  own 
final  decree  or  judgments,  for  errors  of 
fact  or  law,  after  the  term  in  which  they 
have  been  rendered,  unless  for  clerical  mis- 
takes." Sibbald  v.  U.  S.,  (1838)  12  Pet. 
488,  9  U.  S.  (L.  ed.)   1167. 

So  where,  between  the  dates  of  making 
an  order  and  of  a  motion  to  set  it  aside, 
a  new  term  of  court  intervened,  it  was  held 
that  the  court  had  do  jurisdiction  to  con- 
sider the  latter  motion.  Bom  v.  Schneider, 
(N.  D.  III.  1904)  128  Fed.  179. 

And  an  order  made  at  the  next  term, 
after  a  judgment  has  been  rendered,  di- 
recting that  a  bill  of  exceptions  be  filed 
in  a  cause  as  of  the  date  of  the  trial,  is  a 
nullity.  MuUer  r.  Ehlers,  (1875)  91  U.  S. 
249,  23  U.  S.  (L.  ed.)  319.  See  also  Her- 
bert V.  Butler,  (1877)  14  Blatchf.  357,  12 
Fed.  Cla&  No.  6,397. 

Again,  where  by  mistake  of  counsel  the 
decree  entered  in  a  case  did  not  coniorm 
to  the  opinion  and  decision  of  the  court, 
but  the  fact  was  not  brought  to  the  atten- 
tion of  the  court  until  long  after  the  lapse 
of  the  term  at  which  it  was  entered,  when 
a  motion  was  made  on  behalf  of  the  de- 
fendant in  the  suit  so  to  amend  the  decree 
as  to  make  it  conform  to  the  decision,  it 
was  declared  that  the  moving  party  would 
have  to  look  to  the  Appellate  Court  for 
the  correction  desired.  Doe  v,  Waterloo 
Min.  Co.,  (S.  D.  Gal.  1894)  60  Fed.  643. 

Qudlificationa  of  rule, — ^According  to 
some  decisions'  the  general  rule  is  not  to 
be  construed  as  depriving  a  court,  at  a 
subsequent  term,  of  power  to  set  right 
mere  forms  in  its  judgment,  to  correct  any 
mere  clerical  errors  so  as  to  conform  the 
record  to  the  truth  or  perhaps  to  vacate 
a  judgment  on  the  ground  of  fraud.  U.  8. 
Bank  v.  Moss,  (1858)  6  How.  31,  12  U.  8. 
(L.  ed.)  331.  See  also  Medford  v.  Dorsey, 
(1810)  2  Wash.  433,  16  Fed.  Gas.  No. 
9,389. 

But  see  Grames  t?.  Hawley,  (C.  C.  Kan. 
1883)  50  Fed.  319,  wherein  it  is  declared 
that  a  judgment  can  no  more  be  set  aside 
upon  motion  after  the  term  upon  the 
groimd  of  fraud  than  upon  any  other 
grounds. 

Where  judgments  are  rendered  without 
jurisdiction  it  is  held  that  courts  have 
power  to  vacate  thenr  at  any  time.  Pollitz 
t?.  Wabash  R.  Co.,  (8.  D.  N.  Y.  1910)  180 
Fed.  950. 

Where  a  judgment  is  rendered  by  the 
court  in  a  matter  as  to  which  it  has  no 
jurisdiction  its  action  is  a  nullity;  the 
court  has  power  to  remove  the  entry  from 
the  record  of  its  proceedings,  even  after, 
the  end  of  the  term.  Thomas  v,  American 
Freehold  Land,  etc.,  Co.,  (8.  D.  Ga.  1891) 
47  Fed.  550,  12  L.  R.  A.  681. 

And  where  a  judge  acting  under  a  mis- 
take of  fact,  his  judgment  not  being  in* 
yoked  or  exercised,  allowed  a  decree  to  be 
entered  on  the  record,  without  ^camination 
or  approval,  being  induced  to  do  so  by 
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erroneous  statements  of  counsel,  it  has 
been  held  that  such  decree  ma^  be  set 
aside  after  as  well  as  before  the  expira- 
tion of  the  term.  U.  S.  r.  Williams,  (C. 
C.  A.  8th  Cir.  1896)  67  Fed.  384,  32  U.  S. 
App.  126,  14  C.  C.  A.  440;  Fisher  P. 
Simon,  (C.  C.  A.  8th  Cir.  1896)  67  Fed. 
387,  32  U.  S.  App.  132,  14  C.  C.  A.  443. 

And  if  a  motion  is  made  to  vacate  a 
judgment  or  decree  at  the  same  term  at 
which  it  was  rendered,  and  the  motion  is 
made  to  the  court,  and  submitted  and 
taken  under  advisement,  the  court  at  a 
subsequent  term,  in  ruling  upon  this 
motion,  mav  vacate  and  set  aside  a  judg- 
ment or  decree.  Goddard  v.  Oraway, 
(1879)  101  U.  S.  746,  26  U.  S.  (L.  ed.) 
1040;  Schofleld  v.  Horse  Springs  Cattle 
Co.,  (C.  C.  Mont.  1896)  66  Fed.  433. 

Where  a  judgment  in  form  is  not  asked 
for  nor  made  until  the  next  term  of  court 
when  it  is  prepared  and  signed,  it  speaks 
from  that  term,  and  is  in  the  control  of 
the  latt«r  court.  Judson  v.  Gage,  (C.  C. 
A.  2d  Cir.  1899)  98  Fed.  540,  39  C.  C.  A. 
166. 

As  to  matters  arising  after  judgment, 
or  before  judgment  and  too  late  to  be 
presented  as  a  defense  to  the  action,  it  is 
said  that  the  rule  appears  to  be  different. 
Heckling  t\  Allen,  (C.  C.  Colo.  1882)  16 
Fed.  196. 

Effect  of  application  for  rehearing. —  It 
has  been  held  that  an  application  for  re« 
hearing  submitted  and  taken  under  ad- 
visement before  the  ^nd  of  the  term, 
prevents  the  decree  qf  the  court  as 
hearing  submitted  and  taken  under  ad- 
journment of  the  court  pending  a  deci- 
sion, and  it  is  competent  for  the  judge  at 
the  following  term  of  court  to  grant  a 
full  rehearing  or  otherwise  to  modify  his 
decree.  New  Orleans  v.  Fisher,  (C.  U.  A. 
6th  Cir.  1899)  91  Fed.  674,  63  U.  S.  App. 
465,  34  C.  C.  A.  15. 

Errors  of  law. — A  mere  error  in  law, 
of  any  kind,  supposed  to  have  been  ren- 
dered in  a  judgment  of  a  court  at  a  pre- 
vious term,  is  never  a  sufficient  justifica- 
tion for  revising  and  annulling  it  at  a 
subsequent  term  on  motion.  U.  S.  Bank 
V.  Moss,  (1848)  6  How.  31,  12  U.  S. 
(L.  ed.)    331. 

Extending  time  to  answer  or  plead. — 
An  order  made  by  a  judge  extending  the 
time  to  answer  or  otherwise  plead  to  the 
complaint  or  action  is  effective  though  it 
was  applied  for  without  notice  and  ob- 
tained from  the  judge  ex  parte,  out  of 
court,  as  the  judge  was  leaving  the  build- 
ing. Murphy  r.  Herring-Hall-Marvin 
Safe  Co.,  (C.  C.  Nev.  1911)  184  Fed.  495, 
wherein  the  court  said:  "Anything  a 
judge  may  properly  do  in  a  cause  on  the 
application  of  a  party  is  as  much  the 
exercise  of  jurisdiction,  whether  it  be  in 
open  court  or  in  chambers;  and  as  that 
which  a  judge  may  lawfully  do  in  cham- 


bers he  may  do  at  any  other  place  in  fail 
district,  an  application  made  to  him 
under  the  circumstances  here  disclosed  is 
as  potent  to  invoke  the  exercise  of  juris- 
diction as  if  made  in  court." 

The  right  to  file  pleadings  after  the 
pleadings  have  been  regularly  made  under 
the  rules  is  a  matter  within  the  discre- 
tion of  the  chancellor  and  not  subject  to 
review.  New  Orleans  t?.  Fisher,  (C.  C.  A. 
5th  Cir.  1899)  91  Fed.  674,  63  U.  8.  App. 
465,  34  C.  C.  A.  16. 

Authority  at  chambers. —  The  author- 
ity of  a  federal  judge  at  chambers,  under 
the  equity  jurisdiction  conferred  on  the 
courts  of  the  United  States,  is  not  to  be 
determined  by  the  authority  of  a  state 
judge  under  a  different  system  of  juris- 
prudence. Horn  V.  Pere  Marquette  R 
Co.,   (E.  D.  Mich.  1907)    161  Fed.  626. 

The  power  and  authority  of  a  circuit 
judge  prior  to  the  time  when  that  court 
was  abolished  was  the  same  as  that  of 
the  circuit  justice  allotted  to  the  circuit 
and  he  could  exercise  his  authority  in 
chambers  in  any  part  of  the  circuit  where 
the  convenience  of  the  judge  and  Tounsel 
might  require,  without  regard  to  the  dis- 
trict in  which  he  acted.  Horn  r.  Pere 
Marquette  tt.  O.,  (E.  D.  Mich.  1907)  151 
Fed.  626. 

Under  a  former  provision  giving  the 
district  judge  power  to  hold  special 
courts  at  his  discretion  either  at  the 
place  appointed  by  law  or  at  such  other 
place  in  the  district,  as  the  nature  of  the 
business  and  his  discretion  should  direct, 
it  was  held  that  an  order  made  by  a  dis- 
trict judge  for  a  breach  of  the  embargo 
laws  was  as  valid  if  made  by  the  jud^ 
at  his  chambers  as  if  it  were  made  m 
open  court.  U.  S.  v.  The  Little  Charles, 
(1819)  1  Brock.  380,  26  Fed.  Cas.  No. 
16,613. 

A  judge  may  appoint  a  receiver  at 
chambers.  Horn  v.  Pere  Marquette  R. 
Co.,   (E.  D.  Mich.  1907)    161  Fed.  626. 

A  motion  to  discharge  a  receiver  may 
be  heard  at  chambers  upon  due  notice. 
Walters  v.  Anglo-American  Mortg.,  etc, 
Co.,  (C.  C.  Neb.  1892)   60  Fed.  316. 

Authority  in  vacation. —  Under  a  simi- 
lar provision  in  an  earlier  act  relating 
to  Circuit  Courts,  it  was  said  that  there 
was  no  doubt  of  the  power  of  the  court, 
as  a  court  of  equity,  to  award  attach- 
ments for  contempt  in  vacation,  the  court 
as  an  equitable  tribunal  being  always 
open.  Vose  v.  Reed,  (1871)  1  Woods  647, 
28  Fed.  Cas.  No.  17,011. 

A  judge  at  rules  and  during  vacation 
has  the  power  to  hear  a  motion  for  an 
order  overruling  an  answer  as  frivolous 
and  so  to  adjudge  it,  final  judgment  being 
subsequently  entered  while  the  court  is 
in  session.  Knotts  v.  Virginia-Carolina 
Chemical  Co.,  (C.  C.  A.  4th  Cir.  1913) 
204  Fed.  926,  123  C.  C.  A.  248. 
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-  Under  the  former  equity  rule  relating 
to  Circuit  Courts,  similar  to  this  pro- 
vision, it  was  held  that  the  question  of 
the  confirmation  of  a  sale  made  under  a 
decree  of  a  court  of  chancery  was 
one  as  to  the  execution   and  sufficiency 


of  final  process  and  determinable  irre- 
spective of  whether  a  stated  term  of  Cir- 
cuit Court  was  in  session.  Central  Trust 
Co.  V,  Sheffield,  etc.,  Coal,  etc.,  R.  Co., 
(N.  D.  Ala.  1894)  60  Fed.  9. 


Sbo.  10.  [Monthly  adjounmientB  for  trial  of  criminal  causes.]  District 
courts  shall  hold  monthly  adjournments  of  their  regular  terms,  for  the 
trial  of  criminal  causes,  when  their  business  requires  it  to  be  done,  in  order 
to  prevent  undue  expenses  and  delays  in  such  cases.    [36  Stat.  L.  1088,] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  578  (Act  of  Aug.  23, 
1842,  ch.  188,  6  Stat.  L.  517),  which  is  expressly  repealed  by  Judicial  Code,  $  297, 
infra,  this  title,  vol.  5. 

Sec.  11.  [Special  terms.]  A  special  term  of  any  district  court  may  be 
held  at  the  same  place  where  any  regular  term  is  held,  or  at  such  .other 
place  in  the  district  as  the  nature  of  the  business  may  require,  and  at  such 
time  and  upon  such  notice  as  may  be  ordered  by  the  district  judge.  Any 
business  may  be  transacted  at  such  special  term  which  might  be  transacted 
at  a  regular  term.     [36  Stat.  L.  1088.] 

This  section  is  a  re-enactment,  without  change,  of  R.  S.  sec.  581  (Act  of  Sept.  24, 
1789,  ch.  20,  1  Stat.  L.  73.  Ala.,  Act  of  Feb.  6,  1839,  ch.  20,  5  Stat.  L.  316;  Act  of 
June  9,  1860,  ch.  86,  12  Stat.  L.  29.  Ark.,  Act  of  June  15,  1836,  ch.  100,  5  Stat.  L.  51; 
Act  of  March  3,  1851,  ch.  24,  9  Stat.  L.  694.  Cal.,  Act  of  Sept.  28,  1850,  ch.  86,  9 
Stat.  L.  522.  Fla.,  Act  of  March  3,  1845,  ch.  75,  5  Stat.  L.  788;  Act  of  Feb.  23,  1847, 
ch.  20,  9  Stat.  L.  131.  111.,  Act  of  March  3,  1851,  ch.  44,  9  Stat.  L.  636.  Ind.,  Act  of 
June  30,  1870,  ch.  180,  16  Stat.  L.  175.  Ky.,  Act  of  May  15,  1862,  ch.  71,  12  Stat.  L. 
386.  N.  C,  Act  of  June  4,  1872,  ch.  282,  17  Stat.  L.  215.  N.  Y.,  Act  of  July  4,  1864, 
ch,  246,  13  Stat.  L.  385.  Tenn.,  Act  of  Jan.  26,  1864,  ch.  6,  13  Stat.  L.  2.  Va.,  Act  of 
Feb.  3,  1871,  ch.  35,  16  Stat.  L.  403.  Wis.,  Act  of  May  29,  1848,  ch.  50,  9  Stat.  L. 
234;  Act  of  June  29,  1870,  ch.  175,  16  Stat.  L.  171),  which  is  expressly  repealed  by 
Judicial  Code,  |  297,  infra,  this  title,  vol.  5. 


Discretion  of  court. —  Such  a  provision 
gives  to  the  court  a  legal  discretion  in 
the  matter.  U.  S.  t\  Insurgents,  (1799) 
3  Dall.  513,  26  Fed.  Cas.  No.  15,442. 

Special  and  regular  term  at  same  time. 
—  The  fact  that  a  regular  term  is  in  ses- 
sion in  a  district  will  not  prevent  the 
holding  of  a  special  term  at  another  place 
in  the  district  at  the  same  time,  there 
being  two  judges  empowered  to  hold  court. 
In  re  Stevenson,   (1903)    125  Fed.  843. 

Trial  where  indictment  returned  at 
regular  term. —  The  fact  that  nn  indict- 
ment was  returned  at  a  regular  term  of 


court  does  not  affect  the  jurisdiction  of 
the  court  to  summon  a  jury  for  trial  at 
Yopen  court  or  in  chambers;  and  as  that 
at  a  special  term,  nor  is  it  material  that 
no  order  for  a  special  term  was  incorpo- 
rated in  the  record,  there  being  no  caU  for 
or  reference  to  it  in  the  trial  court.  GoU 
V,  U.  S.,  (C.  C.  A.  7th  Cir.  1907)  151  Fed. 
412,  80  C.  C.  A.  642. 

An  order  adjourning  court  to  a  par- 
ticular day  so  as  to  dispose  of  pending 
business  may  be  tantamount  to  ordering 
a  special  session  to  begin  on  that  day. 
In  re  Stevenson,   (1903)    125  Fed.  843. 


Sec.  12.  [Adjournment  in  case  of  nonattendance  of  judge.]  If  the  judge 
of  any  district  court  is  unable  to  attend  at  the  commencement  of  any 
regular,  adjourned,  or  special  term,  or  any  time  during  such  term,  the  court 
may  be  adjourned  by  the  marshal,  or  clerk,  by  virtue  of  a  written  order 
directed  to  him  by  the  judge,  to  the  next  regular  term,  or  to  any  earlier 
day,  as  the  order  may  direct.     [36  Stat.  L.  1088.] 

In  the  District  Court  the  judge  could  authorize  the  marshal  to  adjourn  any  term 
of  court  when  the  judge  was  unable  to  be  present.  In  the  Circuit  Court  the  clerk 
could  adjourn  court,  in  the  absence  of  the  marshal,  upon  the  order  of  the  judge.  The 
applicable  provisions  of  R.  S.  sec.  583   (Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  76; 
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.Aft  oC.Mairch  29,  1804,  ch.  44,  2  Stat.  L.  291),  R.  S.  Bees.  671  (Act  of  Sept.  24,  1789, 
A.  20,  IStat.  L.  76;  Act  of  May  19,  1794,  ch.  32,  1  Stat.  L.  369;  Act  of  April  10,  1869, 

,  ck.  22, 1ft  Stat.  L.  44),  672  (Act  of  July  4,  1840,  ch.  43,  6  Stat.L.  392;  Act  of  Jan.  18, 
I339,  clu  3,  5  Stat.  L.  314),  all  of  which  are  expressly  repealed  by  Judicial  Code, 
I  297,  tnfrq^  this  title,  vol.  5,  are  .merged  in  this  section ;  and  it  has  be^i  so  modified 
as  to  permit  either  the  clerk  or  the  marshal  to  adjourn  the  court,  upon  the  order  of 
the  judge,  and.  also  to  adjourn  the  court,  during  a  term,  upon  a  proper  order  of  the 
court. 

As  to  right  of  officers  of  court  to  statutory  fees  for  attendance  at  courts  thus 
i^journed  without  doing  business  see  the  note  to  R.  S.  sec.  715,  Judicial  Officebs, 
ante,  this  voliune,  p.  635. 

Conatmction. —  The  words  ''the  com-  in  session  from  the  commencement  until 
mencement  of  any  regular,  adjourned,  or  the  close  of  the  term.  Orders  of  adjoum- 
special  term  "  refer  to  any  day  at  which  ment  of  its  sessions  from  day  to  day  or 
a  court  is  appointed  to  sit,  whether  by  to  a  particular  hour  of  a  day  are  mere 
regular  appointment  in  the  statute,  or  announcements  of  its  proposed  or  intend- 
by  adjournment  or  special  appointment  by  ing  order  of  transacting  the  business  to 
order  of  the  judge,  and  pursuant  to  law.  come  before  it  during  the  term,  and  the 
Pitman  v.  U.  S.,  (D.  C.  R.  I.  1891)  45  failure  of  the  judge  to  hold  court  on  the 
Fed.  159,  affirmed  (1893)  147  U.  8.  669,  day  to  which  it  thus  takes  a  recess  can 
13  S.  Ct.  425,  37  U.  S.   (L.  ed.)   324.  in  no  way  affect  or  put  an  end  to  its 

Effect  of  adjournments. —  For  all  gen-  term.     Schoffeld  v.  Horse  Springs  Cattle 

eral  purposes  the  court  is  considered  as  Co.,  (C.  C.  Mont.  1895)   65  Fed.  433. 


Sec.  13.  [Designation  of  another  judge  in  case  of  disability  of  ju< 

When  any  district  judge  is  prevented,  by  any  disability,  from  holding  any 
stated  or  appointed  term  of  his  district  court,  and  that  fact  is  made  to 
appear  by  the  certificate  of  the  clerk,  under  the  seal  of  the  court,  to  any 
circuit  judge  of  the  circuit  in  which  the  district  lies,  or,  in  the  absence  of 
all  the  circuit  judges,  to  the  circuit  justice  of  the  circuit  in  which  the  dis- 
trict lies,  any  such  circuit  judge  or  justice  may,  if  in  his  judgment  the  public 
interests  so  require,  designate  and  appoint  the  judge  of  any  other  district 
in  the  same  circuit  to  hold  said  court,  and  to  discharge  all  the  judicial 
duties  of  the  judge  so  disabled,  during  such  disability.  Whenever  it  shall 
be  certified  by  any  such  circuit  judge  or,  in  his  absence,  by  the  circuit 
justice  of  the  circuit  in  which  the  district  lies,  that  for  any  sufficient  reason 
it  is  impracticable  to  designate  and  appoint  a  judge  of  another  district 
within  the  circuit  to  perform  the  duties  of  such  disabled  judge,  the  chief 
justice  may,  if  in  his  judgment  the  public  interests  so  require,  designate  and 
appoint  the  judge  of  any  district  in  another  circuit  to  hold  said  court  and 
to  discharge  all  the  judicial  duties  of  the  judge  so  disabled,  during  such 
disability.  Such  appointment  shall  be  filed  in  the  clerk's  office,  and  entered 
on  the  minutes  of  the  said  district  court,  and  a  certified  copy  thereof,  under 
the  seal  of  the  court,  shall  be  transmitted  by  the  clerk  to  the  judge  so  desig- 
nated and  appointed.     [36  Stat,  L,  1089 J\ 

This  section  combines  the  provisions  of  R.  S.  sec.  591  (Act  of  July  29,  1850,  ch.  30.  9 
Stat.  L.  442;  Act  of  April  10,  1869,  ch.  22,  16  Stat.  L.  44),  expressly  repealed  by  Judi- 
cial Code,  f  297,  infra^  this  title,  vol.  5,  and  the  amendment  thereto  made  by  the  Act  of 
March  4,  1907,  ch.  2940,  34  Stat.  L.  1417.  Reference  to  holding  terms  of  the  Circuit 
Court  is  omitted,  for  obvious  reasons.  The  section  stated  the  existing  law,  changed 
only  as  necessary  for  purposes  of  revision.  The  word  "  any "  is  substituted  for  the 
word  "  the  "  before  the  words  "  circuit  judge  "  for  the  reason  tJiat  at  present  every 
circuit  has  two  or  more  circuit  judges,  there  being  but  one  at  the  time  of  the  enact- 
ment of  the  Revised  Statutes. 

Traveling  expenses,  etc.,  of  circuit  justices  and  circuit  and  district  judges,  see  Judi- 
cial Code,  §  259,  tn/ra,  this  title,  vol.  5. 

Development  of  present  law. —  "At  first  c.  20,  §  6,  1  Stat.  73,. 76,  simply  provided 

there  was  no  authority  for  the  temporary  that  a  district  judge,  if  imable  to  attend 

transfer  of  one  judge  to  another  district.  at  the  day  appointed  for  the  holding  of 

The  Judiciary  Act  of  September  24,  1789,  any    term,  might,   by  his   written  order, 
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continue  it  to  any  designated  time,  and 
that  in  case  of  a  vacancy  all  matters  pend- 
.ag  in  the  court  should  be  continued  as 
of  course  until  the  first  regular  term  after 
the  filling  of  the  vacancy.  Since  then 
there  has  been  repeated  legislation,  each 
successive  statute  seemingly  intended  to 
make  larger  provision  for  the  regular  and 
continued  transaction  of  the  business  of 
the  District  Court."  McDowell  v,  U.  S., 
(1895)  159  U.  S.  596,  16  S.  Ct.  Ill,  40 
U.  S.   (L.  ed.)   271. 

Presumption  as  to  anthoiity. —  Where 
it  is  inferred  from  the  terms  of  a  decree 
that  a  judge  was  actually  holding  the 
District  Court  withm  the  district  when 
the  decree  was  entered,  and  the  record 
discloses  no  application  to  set  aside  the 
decree  because  such  was  not  the  fact,  it 
must  be  conclusively  presumed  that  it 
was  the  fact  in  view  of  this  and  the  fol- 
lowing provisions  under  which  it  could 
have  been  designated  and  empowered  to 
hold  the  District  Court  for  that  district. 
The  Alaska,  (S.  D.  N.  Y.  1888)  35  Fed. 
655. 

Necessity  of  filing  appointment. —  The 
provision  as  to  filing  has  been  held  to  foe 
directory  merely,  and  it  has  been  declared 
that  an  appointment  is  not  invalidated 
uy  a  failure  to  file  it,  as  the  appointment 
is  complete  before  it  is  filed.  National 
Home  for  Disabled  Volunteer  Soldiers  t\ 
Butler,  (C.  C.  Mass.  1888)  33  Fed.  374. 

Power  as  to  orders. — A  judge  holding 
court  for  another  district  judge  has  au- 
thority as  judge  sitting  in  that  court  to 
make  any  order  in  the  case  necessary  to 
protect  and  preserve  the  rights  of  the 
parties  thereto,  and  may  make  an  inter- 
mediate order  extending  the  time  for  the 
return  of  a  writ  of  error.  Hall  tL  Mc- 
Kinnon,  (C.  C.  A.  9th  Cir.  1911)  193 
Fed.  672,  113  C.  C.  A.  440. 

Power  after  return  to  own  district. — 
Although  an  order  designating  a  judge 
to  hold  court  in  another  district,  on  ac- 
count of  the  absence  of  the  regular  judge, 
has  never  been  revoked,  yet,  when  each 
judge  has  returned  to  his  own  district, 
the  one  temporarily  designated  has  no 
authority  to  act  in  a  matter  arising  in 
the  other  district  to  which  he  was  thus 
appointed,  especially  in  a  cause  with 
which  he  has  had  nothing  to  do.  Gay  v, 
Hudson  River  Electric  Power  Co.,  (N.  D. 
N.  Y.  1911)   190  Fed.  812. 

But  where  a  district  judge  was  sent  to 
hold  Circuit  Court  in  aid  of  the  district 
judge  of  another  district,  It  was  held  that 
he  was  authorized  to  hear  a  motion  for  a 
new  trial  after  he  had  left  that  district, 
both  parties  having  waived  the  necessity 
of  his  returning.  The  court  said:  "The 
trial  of  the  cause  would  have  been  incom- 
plete without  a  final  disposition  of  the 
motion  for  a  new  trial.  The  right  to  try 
the  principal   cause  carries   with   it   the 


incident.  Had  I  remained  at  that  court 
until  the  coming  in  of  the  motion  for  new 
trial,  four  days  after  the  verdict,  as  1 
might  well  have  done,  no  question  could 
possibly  arise  as  to  my  jurisdiction  to 
pass  upon  the  motion.  Equally  true  must 
it  be  that  I  might  have  returned  to  Colo- 
rado after  the  motion  was  filed,  and  taken 
it  up  and  decided  it.  Counsel  for  both 
parties  having  agreed  to  waive  the  neces- 
sity or  burden  of  such  trip  to  me,  my 
right  to  pass  upon  this  motion  must  be 
viewed  as  if  I  had  gone  to  Colorado,  or 
remained  there  in  the  first  instance,  to 
hear  the  motion."  Cheesman  v.  Hart, 
(C.  C.  Colo.   1890)   42  Fed.  98. 

Collateral  attack. — Where  it  appeared 
by  the  certificate  of  the  clerk  of  the  Dis- 
trict Court  that  the  judge  for  the  eastern 
district  of  Texas  was  ''prevented  by  rea- 
son of  illness  from  continuing  the  holding 
of  the  present  November  term  of  the  Dis- 
trict and  Circuit  Courts  of  the  United 
States  for  the  Eastern  District  of  Texas, 
at  Galveston,  and  also  the  coming  terms 
of  said  courts  at  Tyler,  Jefferson  and  Gal- 
veston in  the  year  1889,"  the  circuit 
judge  issued  an  order  designating  and 
appointing  the  judge  of  the  western  dis- 
trict of  Louisiana  "  to  conclude  the  hold- 
ing of  the  present  November  term  of  the 
District  and  Circuit  Courts  for  the  East- 
ern District  of  Texas,  at  Galveston,  and 
also  to  hold  the  coming  terms  of  the  Dis- 
trict and  Circuit  Courts  in  said  Eastern 
District  of  Texas,  during  the  year  1889, 
and  during  the  disability  of  the  judge  of 
said  district,  and  to  have  and  exercise 
within  said  district  during  said  period, 
and  during  such  disability,  the  powers 
that  are  vested  by  law  in  the  judge  of 
said  district."  Both  the  certificate  and 
order  were  filed  in  the  clerk's  oflice.  At 
the  time  the  statute  directed  that  the 
courts  of  the  Eastern  Judicial  District 
of  Texas  should  be  held  twice  in  each  year 
at  Galveston,  Tyler  and  JefTerson,  but 
shortly  after  Congress  provided  fo^  two 
separate  terms  of  the  Circuit  Court  at 
Paris,  to  be  held  in  April  and  October. 
The  judge  thus  designated  held  the  Octo- 
ber term  of  court  of  1889  at  Paris,  appar- 
ently under  the  same  appointment,  no 
certificate  of  disability .  having  been  made 
by  the  clerk  at  Paris,  and  no  new  ap- 
pointment having  been  made  or  recorded 
there,  and  also  held  the  April  term,  1890, 
after  the  death  of  the  regular  judge  until 
the  succession  of  the  newly  appointed 
judge.  In  this  case  it  was  held  that  the 
judge,  in  holding  the  October  term,  acted 
as  a  judge  de  jure,  and  that  as  to  the 
April  term  he  was  judge  de  facto  if  not 
de  jure,  and  that  his  acts  as  such  were 
not  open  to  collateral  attack.  Ball  r. 
U.  S.,  (1890)  140  U.  S.  118,  11  S.  Ct. 
761,  35  U.  S.  (L.  ed.)  377. 
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Sec.  14.  [Designation  of  another  judge  in  case  of  accumulation  of  busi- 
ness.] When,  from  the  accumulation  or  urgency  of  business  in  any  district 
court,  the  public  interests  require  the  designation  and  appointment  herein- 
after provided,  and  the  fact  is  made  to  appear,  by  the  certificate  of  the 
clerk,  under  the  seal  of  the  court,  to  any  circuit  judge  of  the  circuit  in 
which  the  district  lies,  or,  in  the  absence  of  all  the  circuit  judges,  to  the 
circuit  justice  of  the  circuit  in  which  the  district  lies,  such  circuit  judge  or 
justice  may  designate  and  appoint  the  judge  of  any  other  district  in  the 
same  circuit  to  have  and  exercise  within  the  district  first  named  the  same 
powers  that  are  vested  in  the  judge  thereof.  Bach  of  the  said  district 
judges  may,  in  case  of  such  appointment,  hold  separately  at  the  same  time 
a  district  court  in  such  district,  and  discharge  all  the  judicial  duties  of 
the  district  judge  therein.     [36  Stat.  L,  1089,] 

This  section  is  drawn  from  R.  S.  sec.  592  (Act  of  April,  1852,  ch.  20,  9  Stat.  L. 
443;  Act  of  April  2,  1852,  ch.  20,  10  Stat.  L.  6;  Act  of  April  10,  1869,  ch.  22,  16 
Stat.  L.  44),  expressly  rep|ealed  by  Judicial  Code,  §  297,  infra,  this  title,  vol.  5.  Refer- 
ence to  the  Circuit  Court  is  omitted  for  obvious  reasons;  also  the  provision  at  the  end 
of  R.  8.  sec.  592,  above  cited,  for  the  reason  that  no  appeals  now  lie  to  the  former  Cir- 
cuit Courts.  The  word  **  any  "  is  substituted  for  the  word  "  the  "  before  the  words 
"  circuit  judge  "  for  the  reason  given  in  the  note  to  section  13,  supra,  p.  826. 

Traveling  expenses,  etc.,  of  judges,  see  Judicial  Code,  §  259,  infra,  this  title,  vol.  5. 

Effect    of    iUegal    designation. — Where  dpne,  if,  though  he  committed  a  mistake 

the  designation  of  a  judge  is  unauthor-  in  making  the  designation,  it  is  made  in 

ized,  his  authority  to  make  any  order  or  the  course  of  the  exercise  of  his  legiti- 

decree  acting  thereunder  may  be  excepted  mate  jurisdiction  under  the  above  section, 

to  and  thus  made  the  subject  of  review  Ex  p,  American  Steel  Barrel  Co.,   (1913) 

in   due   course   of   law.     But   mandamus  230  U.  S.   35,  33  S.  Ct.   1007,  57  U.  S. 

does  not  lie  to  compel  the  judge  making  (L.  ed.)  1379. 
the    designation    to    undo    what    he    has 

Sec.  15.  [When  designation  to  be  made  by  chief  justice.]    If  all  the 

circuit  judges  and  the  circuit  justices  are  absent  from  the  circuit,  or  are 
unable  to  execute  the  provisions  of  either  of  the  two  preceding  sections,  or 
if  the  district  judge  so  designated  is  disabled  or  neglects  to  hold  the  court 
and  transact  the  business  for  which  he  is  designated,  the  clerk  of  the  dis- 
trict court  shall  certify  the  fact  to  the  Chief  Justice  of  the  United  States, 
who  may  thereupon  designate  and  appoint  in  the  manner  aforesaid  the 
judge  of  any  district  within  such  circuit  or  within  any  other  circuit;  and 
said  appointment  shall  be  transmitted  to  the  clerk  and  be  acted  upon  by 
him  as  directed  in  the  preceding  section.     [36  Stat,  L.  1089.] 

This  section  is  drawn  from  R.  S.  sec.  593  (Act  of  July  29,  1850,  ch.  30,  9  Stat.  L. 
433;  Act  of  April  2,  1852,  ch.  20.  10  Stat.  L.  5;  Act  of  April  10,  1869,  ch.  22,  16  Stat.  U 
44),  which  is  expressly  repealed  by  Judicial  Code,  |  297,  infra,  this  title,  vol.  5.  In 
the  first  line  of  the  section  the  word  "  all "  has  been  inserted.  Farther  in  the  section 
the  words  "clerk  of  the  district  court"  have  been  substituted  for  the  words  "dis- 
trict clerk,"  the  word  *'  other "  has  been  added,  and  the  words  "  next  contiguous," 
before  the  semicolon,  have  been  omitted.  The  elTect  of  this  omission  is  to  authorize  the 
Chief  Justice  to  designate  any  district  judge  to  hold  court  as  therein  provided,  instead 
of  limiting  the  selection  to  a  judge  of  a  contiguous  circuit. 

Traveling  expenses,  etc.,  of  judges,  see  Judicial  Code,  §  259,  infra,  this  title,  vol.  5. 

Sec.  16.  [New  appointment  and  revocation.]  Any  such  circuit  judge, 
or  circuit  justice,  or  the  Chief  Justice,  as  the  case  may  be,  may,  from  time 
to  time,  if  in  his  judgment  the  public  interests  so  require,  make  a  new 
designation  and  appointment  of  any  other  district  judge,  in  the  manlier. 
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for  the  duties,  and  witK  the  powers  mentioned  in  the  three  preceding  sec- 
tions, and  revoke  any  previous  designation  and  appointment.  [36  Siat,  L. 
1089,] 

Tliis  section  is  drawn  from  R.  S.  sec.  594  (Act  of  July  29,  1850,  ch.  30,  9  Stat.  L. 
443;  Act  of  April  2,  1862,  ch.  20.  10  Stat.  L.  5;  Act  of  April  10,  1869,  ch.  22,  16  Stat. 
L.  44),  which  is  expressly  repealed  by  Judicial  Code,  |  297,  tn/ra,  this  title,  vol.  5. 
In  the  first  line  the  words  '*  any  such  "  have  been  substituted  for  "  the,"  and  farther  in 
the  section  the  words  *'  in  the  manner  **  have  been  added  for  the  purpose  of  supplying  a 
plain  omission  in  the  text. 


Sec.  17.  [Designation  of  district  judge  in  aid  of  another  judge.]    It 

shall  be  the  duty  of  the  senior  circuit  judge  then  present  in  the  circuit, 
whenever  in  his  judgment  the  public  interest  so  requires,  to  designate  and 
appoint,  in  the  manner  and  with  the  powers  provided  in  section  fourteen, 
the  district  judge  of  any  judicial  district  within  his  circuit  to  hold  a  district 
court  in  the  place  or  in  aid  of  any  other  district  judge  within  the  same 
circuit.     [36  Stat,  L.  1089,] 

By  transposing  R.  S.  sec.  596  (Act  of  March  3,  1871,  ch.  113,  16  Stat.  L.  494;  Act  of 
July  29,  1850,  ch.  30,  9  Stat.  L.  442),  so  as  to  precede  R.  S.  sec.  595  (Act  of  July  29, 
1850,  ch.  30,  9  Stat.  L.  443;  Act  of  April  2,  1852,  ch.  20,  10  Stat.  L.  5),  the  words 
*'  and  it  shall  be  the  duty  of  the  district  judge,  so  designated  and  appointed,  to  hold 
the  district  or 'circuit  [court]  as  aforesaid,"  become  redundant,  since  the  same  pro- 
vision is  repeated  in  Judicial  Code,  f  19,  infra,  p.  830.  The  section  is  so  changed  as 
definitely  to  impose  the  required  duty  upon  the  senior  circuit  judge  then  present  in  the 
circuit,  rather  than  upon  any  circuit  judge.  This  is  for  the  purpose  of  avoiding  con- 
fusion in  making  such  designations. 

Part  of  R.  S.  sec.  596,  above  cited,  was  repealed  in  the  Sundry  Civil  Appropriation 
Act  of  March  3,  1881,  ch.  133,  21  Stat.  L.  454,  and  that  section  and  R.  S.  sec.  595, 
above  cited,  are  expressly  repealed  by  Judicial  Code,  §  297,  infra,  this  title,  vol.  5. 

Traveling  expenses,  etc.,  of  judges,  see  Judicial  Code,  f  259,  infra,  this  title,  vol.  5. 


Construction. —  It  has  been  contended 
that  the  words  "  in  the  place  or  in  aid 
of "  limit  the  power  of  designation  and 
appointment  to  those  cases  in  which  there 
is  an  existing  district  judge.  As  to  this 
it  has  been  said :  "  This  construction,  it 
is  claimed,  finds  support  in  section  602, 
Rev.  Stat,  [see  the  notes  to  section  22  of 
this  Code,  infra,  p.  837  ]  which  in  substance 
re-enacts  the  latter  part  of  section  6  of  the 
Judiciary  Act  of  1789,  to  the  effect  that  in 
case  of  a  vacancy  in  the  office  of  district 
judge  all  matters  pending  before  the 
court  shall  be  continued  of  course  until 
the  next  stated  term  after  the  appoint- 
ment and  qualification  of  his  successor. 
While  *  in  aid  of '  naturally  imply  some 
existing  judge  to  be  aided,  the  words  *  in 
the  place  of '  do  not  necessarily  carry  the 
same  implication.  Commonwealth  r.  King, 
8  Gray  501.  They  may,  without  doing 
violence  to  language,  be  construed  to 
mean  that  the  designated  judge  is  to  take 


temporarilv  the  place  which  is  or  has 
been  filled  by  a  regular  judge."  Mc- 
Dowell V.  U.  S.,  (1895)  159  U.  S.  596, 
16  S.  Ct.  Ill,  40  U.  S.   (L.  ed.)   271. 

Contents  and  filing  of  appointment. — 
This  seotion  contemplated  that  the  ap- 
pointment made  under  it  should  state 
what  court  the  appointee  is  to  hold  and 
that  it  is  in  place  of  the  judge  of  the 
District  Court  or  in  aid  of  him,  and  that 
the  appointment  be  filed  and  entered  on 
the  minutes,  as  provided  in  section  13  of 
this  chapter,  supra,  p.  826.  Ball  t?.  U.  S., 
(1890)  140  U.  S.  118,  11  S.  Ct.  761,  35 
U.  S.   (L.  ed.)   377. 

Certificate  of  clerk  not  essential. —  This 
section  does  not  require  the  certificate  of 
the  clerk  as  a  condition  to  the  exercise  of 
the  power  of  appointment.  McDowell  v. 
U.  S.,  (1895)  159  U.  S.  596,  16  S.  Ct.  Ill, 
40  U.  S.  (L.  ed.)  271;  In  re  National 
Telephone  Mfg.  Co.,  (C.  C.  A.  1st  Cir. 
1916)   230  Fed.  785,  145  C.  C.  A.  95. 


Sec.  18.  [When  circuit  judge  may  be  designated  to  hold  District  Court.] 

Whenever,  in  the  judgment  of  the  senior  circuit  judge  of  the  circuit  in 
which  the  district  lies,  or  of  the  circuit  justice  assigned  to  such  circuit,  or 
of  the  Chief  Justice,  the  public  interest  shall  require,  the  said  judge,  or 
associate  justice,  or  Chief  Justice,  shall  designate  and  appoint  any  circuit 
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judge  of  the  circuit  to  hold  said  district  court.  Whenever  it  shall  be  certi- 
fied by  the  senior  circuit  judge  of  the  second  circuit,  or,  in  his  absence,  by 
the  circuit  justice  of  said  circuit,  that  on  account  of  the  accumulation  or 
urgency  of  business,  in  any  district  court  in  said  circuit  it  is  impracticable 
to  designate  and  appoint  a  suflScient  number  of  district  judges  of  other 
districts  within  said  circuit  to  relieve  such  accumulation  or  urgency  of 
business,  the  Chief  Justice  may,  if  in  his  judgment  the  public  interests  so 
require,  designate  and  appoint  the  judge  of  any  district  court  in  another 
circuit  to  hold  a  district  court  within  the  said  second  circuit,  and  to  have 
and  exercise  within  the  district  to  which  he  is  so  assigned  the  same  powers 
that  are  vested  in  the  judge  thereof :  Provided,  That  such  judge  so  desig- 
nated and  appointed  shall  have  consented,  in  writing,  to  such  designation 
and  appointment:  And  provided  further,  That  the  senior  circuit  judge 
of  the  circuit  within  which  such  judge  so  designated  and  appointed  resides 
shall  certify,  in  writing,  that  the  business  of  the  district  of  such  judge 
will  not  suffer  thereby.  Such  appointment  shall  be  filed  in  the  clerk's 
office  and  entered  on  the  minutes  of  the  said  district  court,  and  a  certified 
copy  thereof,  under  the  seal  of  the  court,  shall  be  transmitted  by  the  clerk 
to  the  judge  so  designated  and  appointed.  Each  of  the  said  district  judges 
may,  in  the  case  of  such  appointment,  hold  separately,  at  the  same  time,  a 
district  court  in  such  district,  and  discharge  all  of  the  judicial  duties  of 
the  district  judge  therein.  [36  Stat.  L.  1089,  as  amended  by  38  Stat.  L. 
203.] 

The  first  sentence  of  this  section  constituted  the  entire  Judicial  Code,  {  18,  as 
originally  enacted.  The  rest  of  the  section  waa  added  by  Act  of  October  3,  1913,  eh. 
18,  38  Stat.  L.  203,  entitled  "An  Act  To  amend  chapter  one,  section  eighteen  of  the 
Judicial  Code." 

In  respect  of  the  section  as  originally  enacted :  '*  This  section,  in  a  strict  sense,  is 
new  legislation.  Its  purpose,  as  explained  in  the  general  report  [of  the  committee  on 
revision  which  was  submitted  March  15,  1910],  is  to  permit  circuit  judges  to  try  cases 
in  the  District  Courts,  in  order  to  prevent  congestion  of  business  in  those  courts,  and 
to  afford  business  for  the  circuit  judges  in  circuits  in  which  there  is  not  sufficient 
business  in  the  Circuit  Courts  of  Appeals  to  occupy  the  time  of  the  judges." — Note  htf 
Committee  on  Revision. 

As  to  traveling  expenses,  ete.,  of  judges,  see  Judicial  Code,  §  260,  infra,  this  title, 
ToL  5. 

Purpose  of  section. —  This  provision  for  rather  than  to  require  a  district  judge 

designation  of  a  circuit  judge  was  not  in  to    take    up    the    unfinished    cause    and 

the  original  bill.     It  was  inserted,  while  familiarize  himself  with  its  prior  history, 

said  bill  was  under  consideration  in  Con-  It  was  also  suggested  that,  at  least  in 

gress,  on  application  of  the  United  States  the  southern  district  of  New  York,  there 

attorney  for  the  southern  district  of  New  would  sometimes  be  occasions  when  the 

York.     Attention  was  called  to  the  fact  business  of  the  court,  increased  as  it  was 

that,  on  whatever  day  the  existence  of  the  by  old  Circuit  Court  work,  part  of  which 

Circuit  Court  should  terminate  and  its  had    been    theretofore    done    by    circuit 

business   be   transferred   to   the   District  judges,  might  be  so  great  that  the  dis- 

Court,  there  would  probably  be  found  on  trict  judges  could  not  promptly  dispose 

the  equity  side  of  court  suits  which  had  of  it,  while  at  the  same  time  some  of  the 

been   in   part   tried   and  disposed   of   by  circuit   judges    might   be   able   to   spare 

interlocutory   decrees  or   decretal   orders  time  from  the  work  of  the  Circuit  Court 

before  some  circuit  judge,  but  in  which  of    Appeals.      These    suggestions  .appar- 

his  work  had  not  yet  been  terminated  by  ently  commended  themselves  to  Congress, 

final   decree.     It   was   suggested   that  in  for  the  bill  was  amended  so  as  to  include 

such  cases  it  would  be  better,  involving  the    provision    above    quoted.      Pennsyl- 

less  delay,  if  the  circuit  judge  were  al-  vania  Steel  Co.  v.  New  York  City  R  Co., 

lowed    to    finish    his    incomplete    work,  (S.  D.  N.  Y.  1015)   221  Fed.  440. 

Sec.  19.  [Duty  of  district  and  circuit  judge  in  such  cases.]  It  shall  be 
the  duty  of  the  district  or  circuit  judge  who  is  designated  and  appointed 
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under  either  of  the  six  preceding  sections,  to  discharge  atU  the  judicial 
duties  for  which  he  is  so  appointed,  during  the  time  for  which  he  is  so 
appointed ;  and  all  the  acts  and  proceedings  in  the  courts  held  by  him,  or 
by  or  before  him,  in  pursuance  of  said  provisions,  shall  have  the  same  effect 
and  validity  as  if  done  by  or  before  the  district  judge  of  the  said  district. 
[36  Stat  L.  1090.] 

This  section  is  drawn  from  R.  S.  sec.  596  (Act  of  July  29,  1860,  ch.  30,  9  Stat.  L. 
443;  Act  of  April  2,  1852,'  ch.  20,  10  Stat.  L.  5),  which  is  expressly  repealed  by 
Judicial  Code,  §  297,  infra,  this  title,  vol.  6.  The  words  "  or  circuit "  are  inserted  in 
the  first  line  of  the  section  before  the  word  "  judge  ";  and  the  words  "  during  the  con- 
tinuance of  such  disability,  or,  in  the  case  of  an  accumulation  of  business,"  are  omitted 
as  being  redundant;  and  by  reason  of  the  transposition  of  R.  S.  sec.  596  (cited  in  note 
to  section  17,  supra),  to  precede  this  section,  and  the  insertion  of  the  new  section  18, 
supra,  the  word  *' four  "  in  the  second  line  of  the  section  is  changed  to  "six."  The 
purpose  of  changing  the  order  of  the  section  was  to  avoid  needless  repetition  of  pro- 
visions.—  Note  hy  Committee  on  Revision^ 

Sec.  20.  [When  district  judge  is  interested  or  related  to  parties.] 

Whenever  it  appears  that  the  judge  of  any  district  court  is  in  any  way 
concerned  in  interest  in  any  suit  pending  therein,  or  has  been  of  counsel 
or  is  a  material  witness  for  either  party,  or  is  so  related  to  or  connected 
with  either  party  as  to  render  it  improper,  in  his  opinion,  for  him  to  sit  on 
the  trial,  it  shall  be  his  duty,  on  application  by  either  party,  to  cause  the 
fact  to  be  entered  on  the  records  of  the  court;  and  also  an  order  that  an 
authenticated  copy  thereof  shall  be  forthwith  certified  to  the  senior  circuit 
judge  for  said  circuit  then  present  in  the  circuit ;  and  thereupon  such  pro- 
ceedings shall  be  had  as  are  provided  in  section  fourteen.  [36  Stat.  L, 
1090.] 

This  section  is  drawn  from  R.  S.  sec.  601  (Act  of  March  3,  1821,  ch.  51,  3  Stat.  L. 
643;  Act  of  May  8,  1792,  ch.  36,  1  Stat.  L.  278),  which  is  expressly  repealed  by 
Judicial  Code,  §  297,  infra,  this  title,  vol.  6,  the  latter  part  thereof  being  omitted  as 
obsolete  by  reaiion  of  the  abolition  of  the  Circuit  Courts  by  Judicial  Code,  §  289,  mfra, 
this  title,  vol.  6.  Instead  of  certifying  the  case  to  the  Circuit  Court,  the  section  as 
revised  makes  it  the  duty  of  the  circuit  judge,  senior  in  commission,  then  present  in 
the  circuit,  to  designate  some  other  jifdge  to  sit  in  the  trial  of  the  case  in  which  the 
resident  judge  is  disqualified. 

For  ''  section  fourteen,"  mentioned  at  the  end  of  the  above  section  see  supra,  p.  828. 


Opinion  of  judge  aar  to  propriety  of  sit- 
ting on  trial. —  Under  this  section  the 
question  whether  it  is  improper  for  a 
judge  to  sit  is  one  within  his  discretion 
and  not  the  subject  of  error.  Coltrane 
V.  Templeton,  (C.  C.  A.  4th  Cir.  1901) 
106  Fed.  370,  46  0.  C.  A.  328. 

While  the  question  of  disqualification 
seems,  under  this  section,  to  be  left,  to 
some  extent,  to  the  opinion  of  the  judge 
presiding,  his  opinion  should  be  formed 
in  accordance  with  those  settled  and  well- 
known  principles  intended  to  secure  abso- 
lute impartiality  of  trial  and  judgment. 
In  re  Eatonton  Electric  Co.,  (S.  fi.  Ga. 
1903)   120  Fed.  1010. 

"  The  words  in  section  20  of  the  Ju- 
dicial Code,  '  as  to  render  it,  in  his 
opinion,  improper  for  him  to  sit  on  the 
trial,'  .  .  .  have  never  been  construed  to 
leave  it  to  the  judge's  opinion  whether 
he  should  retire  from  the  case  if  he  were 


in  truth  interested  in  the  suit,  or  he  had 
been  of  counsel  or  advised  as  to  matters 
involved  in  it,  or  is  a  material  witness, 
or  related  by  blood  or  aflSnity  to  either 
of  the  parties  within  the  forbidden  de- 
grees at  the  common  law;  but  only  to 
leave  it  to  his  conscience  and  judgment 
to  sit  or  not  when  from  other  causes  he 
is  '  so  connected '  with  either  party  '  as 
to  render  it,  in  his  opinion,  improper  for 
him  to  sit  on  the  trial'  of  the  case." 
Ex  p.  N.  K.  Fairbanks  Co.,  (D.  C.  Ala. 
1912)   194  Fed.  978. 

Duty  of  judge  to  proceed  with  cavee 
where  only  slight  basis  for  refusing  to. — 
'^  The  statute  proceeds  upon  a  recognition 
of  the  fact  that  the  interest  of  a  judge, 
his  relationship  or  connection,  prior  pro- 
fessional representation,  or  knowledge  of 
facts  in  issue,  may  at  times  be  so  slight 
or  inconsequential  that  the  rights  of  the 
parties  would  be  best  subserved  by  his 
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proceeding  with  the  cause  with  their  con- 
Bent.  Postponement  and  delay  for  alight 
ground  might  work  denial  of  justice." 
UtE  V.  Regulator  Co.,  (C.  C.  A.  8th  IJir. 
1914)  213  Fed.  315,  130  C.  C.  A.  17. 

A  judge  should  not  decline  to  act 
merely  on  a  point  of  delicacy,  there  being 
no  legal  disqualification,  where  such 
action  on  his  part  would  cause  a  delay 
resulting  in  an  injustice  to  the  parties 
and  at  the  same  time  be  a  violation  of 
his  duties.  In  re  Sime,  (1872)  2  Sawy. 
320,  22  Fed.  Cas.  No.  12,860. 

"  It  would  result  in  clogging  the  opera- 
tions of  the  courts,  and  intolerable  de- 
lays in  most  cases,  to  adopt  the  prin- 
ciple that  no  case  can  proceed  before  a 
judge  who  at  any  time  may  have  had  any 
business  relationship  with  any  party  to 
it;  and  it  would  be  mere  weakness  on  the 
part  of  a  judge  to  refuse  to  perform  the 
functions  of  his  office  merely  because  of 
insinuations  against  his  ability  to  act  im- 
partially." Carr  v.  Fife,  (C.  C.  Wash. 
1891)   44  Fed.  713. 

Phrase  "of  counsel"  construed. —  The 
phrase  "of  counsel"  is  construed  as 
meaning  ''  of  counsel  for  a  party  in  that 
cause  and  in  that  controversy,"  and  if 
either  the  cause  or  controversy  is  not 
identical  the  disqualification  doea  not 
exist.  The  Richmond,  (£.  D.  La.  1881) 
9  Fed.  863. 

The  phrase  "has  been  of  counsel"  has 
reference  to  the  suit  under  consideration. 
Duncan  v.  Atlantic  Coast  Line  R.  Co., 
{S.  D.  6a.  1015)   223  Fed.  446. 

Insufficient  reasons  for  disqualification. 
—  The  fact  that  a  judge  is  unwilling,  be- 
cause of  personal  interest  in  a  possible 
controversy  in  which  similar  questions 
may  arise,  to  decide  law  questions  pre- 
sented in  a  cause  does  not  affect  his  mity 
to  hear  any  other  questions  or  dispose  of 
any  interlocutory  proceeding.  Middle- 
town  Nat.  Bank  v.  Toledo,  etc.,  R.  Co., 
(S.  D.  N.  Y.  1900)   105  Fed.  547. 

A  judge  is  not  disqualified  to  hear  and 
determine  a  suit  because  similar  ques- 
tions of  law  or  fact  were  involved  in 
some  other  action  between  other  parties, 
in  which  he  was  counsel.  In  re  Nevitt, 
(C.  C.  A.  8th  Cir.  1902)  117  Fed.  448, 
54  C.  C.  A.  622. 

A    district    judge    is    not    disqualified 


from  sitting  in  a  suit  involving  the  valid- 
ity of  bonds  and  coupons  issued  by  a 
county  from  the  fact  that  he  is  a  resi- 
dent, citizen  and  taxpayer  of  that  county. 
Wade  V.  Travis  County,  (W.  D.  Tex. 
1896)  72  Fed.  985. 

Where  a  federal  circuit  judge,  who,  at 
the  time  of  an  adjudication  in  bank- 
ruptcy, was  a  creditor  of  the  bankrupt, 
subsequently,  made  proof  of  his  claim 
after  which,  upon  the  payment  of  a  con- 
sideration, he  sold  and  assigned  it  to 
another  creditor,  thus  terminating  his 
interest  therein,  it  was  held  that  he  was 
not  disqualified  to  hear  a  petition  by  a 
party  claiming  to  be  a  creditor  praying 
for  a  review  of  an  order  by  the  district 
court.  In  re  Sime,  (C.  C.  Cal.  1872)  2 
Sawy.  320,  22  Fed.  Cas.  No.  12,860. 

A  statement  by  a  judge,  after  a  hear- 
ing in  a  bankruptcjr  case,  that  **  This  is 
a  nasty  piece  of  business:  this  estate  has 
been  looted  by  some  one,"  followed  by  a 
direction  to  a  prosecuting  officer  to  '*  use 
what  is  left  of  this  estate,  even  to  the 
last  penny,  to  investigate  this  matter, 
and  if  any  one,  whoever  he  may  be,  has 
conunitted  any  act  that  can  be  reached 
and  punished  under  the  law,  institute 
proceedings  against  him,"  does  not  make 
the  judge  "  concerned  in  interest "  or  **  of 
counsel"  for  the  prosecution  within  the 
meaning  of  this  section.  Epstein  v.  U. 
8.,  (C.  C.  A.  7th  Cir.  1912)  196  Fed.  354, 
116  C.  C.  A.  174. 

Waiver  of  objection. — ^An  objection  on 
the  ground  that  it  is  improper  for  the 
judge  to  sit  because  of  the  reasons  speci- 
fied in  this  section  may  be  waived  and 
such  result  may  be  deemed  to  have  en- 
sued where,  before  issue  was  joined  and 
tr\al  commenced,  all  the  facts  were  known 
to  a  party.  Coltrane  v,  Templeton,  (C. 
C.  A.  4th  Cir.  1901)  106  Fed.  370,  45 
C/.  C.  A.  o2o. 

Even  though  there  is  a  waiver  of  dis- 
qualification by  reason  of  relationship  it 
has  been  said  that  it  is  appropriate  that 
federal  judges  should  adopt  a  rule  which 
will  more  efl'ectively  shelter  them  from 
criticism,  by  declining  to  act.  In  re 
Eatonton  Electric  Co.,  (S.  D.  6a.  1903) 
120  Fed.  1010,  in  which  the  judge  de- 
clined to  act  where  he  was  related  within 
the  fourth  degree  of  consanguinity. 


Sec.  21.  [When  affidavit  of  personal  bias  or  prejudice  of  judge  is  filed.] 

Whenever  a  party  to  any  action  or  proceeding,  civil  or  criminal,  shall  make 
and  file  an  affidavit  that  the  judge  before  whom  the  action  or  proceeding  is 
to  be  tried  or  heard  has  a  personal  bias  or  prejudice  either  against  him  or 
in  favor  of  any  opposite  party  to  the  suit,  such  judge  shall  proceed  no 
further  therein,  but  another  judge  shall  be  designated  in  the  manner  pre- 
scribed in  the  section  last  preceding,  or  chosen  in  the  manner  prescribed 
in  section  twenty-three,  to  hear  such  matter.  Every  such  affidavit  shall 
state  the  facts  and  the  reasons  for  the  belief  that  such  bias  or  prejudice 
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exists,  and  shall  be  filed  not  less  than  ten  days  before  the  beginning  of  the 
term  of  the  court,  or  good  cause  shall  be  shown  for  the  failure  to  file  it 
within  such  time.  No  party  shall  be  entitle^  in  any  case  to  file  more  than 
one  such  affidavit;  and  no  such  affidavit  shall  be  filed  unless  accompanied 
by  a  certificate  of  counsel  of  record  that  such  affidavit  and  application  are 
made  in  good  faith.  The  same  proceedings  shall  be  had  when  the  presiding 
judge  shall  file  with  the  clerk  of  the  court  a  certificate  that  he  deems  him- 
self unable  for  any  reason  to  preside  with  absolute  impartiality  in  the 
pending  suit  or  action.     [36  Stai.  L.  1090.] 


This  section  is  entirely  new  legislation, 
aess.,  p.  2626. 

Constitutionality. —  If  this  statute  is 
construed  literaUy  to  require  a  judge  be- 
fore whom  an  action  or  proceeding  is  to 
be  tried  to  designate  some  other  judge  to 
try  the  case  upon  the  filing  of  an  affidavit 
of  prejudice  regardless  of  whether  the 
allegation  is  sustained  by  the  facts  of  the 
case,  it  is  unconstitutional.  Ex  p.  N.  K. 
Fairbanks  Co.,.  (M.  D.  Ala.  1912)  194 
Fed.  978,  wherein  the  court  said:  "To 
say  that  the  challenge  itself,  regardless 
of  the  grounds  for  it,  itself  works  a  dis- 
qualification of  the  judge  because  it  puts 
him  in  a  class  which  it  is  the  policy  of 
the  Constitution  not  to  permit  to  try 
such  questions,  is  to  beg  tne  whole  ques- 
tion. The  contrition  rests  on  a  wholly  ' 
unfounded  premise.  The  judge  of  a  fed- 
eral court  holds  his  office  during  good 
behavior,  and  the  constitutional  pro- 
visions regarding  his  induction  into  office 
and  his  displacement  therefrom  forbid 
that  he  be  stripped  of  any  of  his  func- 
tions except  upon  conviction  by  the  Sen- 
ate of  high  crimes  and  misdemeanors 
after  he  has  had  opportunity  to  be  heard; 
or  in  consequence  of  the  existence  of  a 
peculiar  state  of  facts  in  particular  cases 
declared  by  law  and  ascertained  by  the 
courts.  The  constitution  and  laws  re- 
quire that  he  sit  in  every  case  in  his 
court,  unless  he  is  excluded  for  causes 
which  disqualify  him,  the  nature  of  which 
must  be  ascertained  by  law,  and  the 
existence  of  which  must  be  declared  by 
some  judicial  tribunal.  Congress  has  no 
power  to  change  the  Constitution  and  re- 
vise its  policy  or  to  get  rid  of  a  judge  in 
any  case,  in  any  other  way  than  the  Con- 
stitution provides.  The  judge's  general 
fitness  and  qualification  are  adjudged  by 
the  operation  of  the  Constitution  itself 
when  he  is  appointed,  confirmed,  commis- 
sioned, and  qualified.  They  cannot  be 
gainsaid  or  attacked  except  by  impeach- 
ment as  the  Constitution  provides.  If  he 
be  an  improper  person  to  exercise  his 
functions  in  any  particular  case,  it  must 
be  because  of  the  existence  of  facts  which 
under  the  law  unfit  him  to  impartially 
administer  justice  in  it,  and  the  existence 
of  these  causes  must  be  ascertained  by 
some     judicial     tribunal.       What     these 


See  JDongressional  Record,  61st  Cong.  3d 

causes  are  we  have  seen  in  an  earlier  part 
of  this  opinion.  Congress  has  no  power 
to  declare,  what  the  legislation  in  some 
of  the  states  necessarily  asserts,  that  a 
competent  judge  is  disqualified  because  a 
suitor  swears  that  he  believes  he  is. 
Neither,  when  the  litigant  assigns 
reasons,  can  Congress  enact  that  the 
assignment  of  sucn  reasons,  if  they  are 
insufficient  in  law  and  morals  to  prove 
disqualification,,  shall  be  taken  to  have 
conclusively  proved  it.  The  reasons  al- 
leged must  be  substantial  and  sufficient, 
and  their  truth  must  be  ascertained  by  a 
proper  tribunal,  before  the  judge  can  be 
required  to  abdicate  his  functions.  Con- 
gress has  no  power  to  leave  it  to  the  arbi- 
trary discretion  of  a  litigant  to  deter- 
mine whether  or  not  the  judge  is  a  fit 
person  to  preside  in  a  particular  case, 
and  make  his  affidavit  work  a  disquali- 
fication, although  its  allegations  may  be 
insufficient  in  law  and  untrue  in  point  of 
fact.  To  so  hold  would  be  to  decide  that 
under  the  Constitution  and  laws  a  litigant 
may  disqualify  a  competent  judge  when- 
ever he  chooses,  if  he  is  willing  to  run 
the  risk  of  prosecution  for  perjury;  and 
this,  too,  in  the  teeth  of  the  Constitution, 
which  provides  other  and  exclusive  modes 
for  determining  such  questions.  .  .  .  No 
sophistry  can  conceal  the  plain  situation, 
if  the  command  of  the  statute  be  fol- 
lowed. It  compels  the  judge,  on  presen- 
tation of  the  affidavit  and  application 
with  proper  certificate  of  counsel  and 
compliance  with  the  other  requisites  of 
the  statute,  to  vacate  the  bench  without 
any  inquiry  or  investigation,  as  to  the 
truth  or  effect  of  the  facts  alleged  in  the 
petition  by  the  judge  in  question  or  any 
other  judicial  authority.  The  affidavit 
maker  in  fact,  though  not  in  name,  puts 
on  the  judicial  robes  and  excludes  the 
presiding  judge  and  all  other  judicial 
authority  from  any  voice  in  determining 
the  matter,  and  by  the  mere  filing  of  his 
affidavit  renders  judgment  of  disqualifica- 
tion and  executes  it.  .  .  . 

"  The  fact  that  it  is  unpleasant  to  a 
judge  whose  impartiality  is  questioned  to 
pass  upon  an  allegation  of  his  unworthi- 
ness  to  try  a  case,  or  that  he  is  not  the 


834 


4  FED.  STAT.  ANN.  (2d  Ed.) 


fittest  trier  of  such  questions,  does  not 
authorize  Congress  to  disregard  the  limi- 
tations   of    the    Constitution    and    confer 
upon  the  litigant  the  arbitrary  power  to 
condemn  the  judge  and  decide  the  matter 
in  his  own  favor.     There  must  be  some 
trier  of  the  question,  and  from  the  neces- 
sity of   the  case  it  must  be  the   judge 
himself,  unless  it  is  tried  by  some  other 
judge  or  court.     An  awkward  situation 
does  not  authorize  a  violation  of  the  Con- 
stitution to  remedy  it.     The  remedy  lies 
close    at    the    hands    of    the    legislative 
power.     It  is  the  duty  of  the  legislature 
not  only  to  see  that  the  courts  are  pure 
and  Impartial,  but  that  justice  shall  be 
so  administered  that  they  shall  be  free 
from  suspicion.    I  do  not  doubt  the  power 
of  Congress,  when  a  judge  is  challenged 
for  personal  prejudice  or  bias,  to  require 
that  he  shall  proceed  no  further  until  the 
truth  of  the  challenge  is  investigated  and 
determined    by    another    judge,    and    to 
enact  tliat  the  judge  in  question  shall  pre- 
side or  not,  in  the  future  stages  of  the 
litigation, .  as  the  other  judge  may  find 
to  be  just  and  right.     Beyond  this  Con- 
gress has  no  constitutional  warrant  to  go> 
or  to  make  the  afiidavit  of  a  suitor  auto- 
matically work  out  a  disqualification  of 
a   judge   throughout   every   stage   of   his 
case.    The  inherent  powers  of  courta  and 
judges  set  up  to  administer  the  judicial 
power  of  the  United  States  have  always 
been  held  to  include  ample  authority  to 
protect  them  against  insult  and  assault, 
whether   by   physical   violence   or   contu- 
melious  behavior  and  words,  and  it  has 
been  held  time  and  time  again  that  the 
possession  of  such  powers  is  essential  to 
their  independence  and  well-being.     In  a 
petition    giving   facts    to   show   personal 
bias  or   prejudice,   an  unscrupulous  liti- 
gant, if  his  passions  or  those  of  his  at- 
torney permit  the  one  to  swear,  and  the 
other  to  certify  that  he  swears  in  good 
faith,   may   willfully   and    falsely   charge 
the  presiding  judge  with  high  crimes  and 
misdemeanors      or      other      disreputable 
things  without  a  semblance  of  truth  or 
decent  excuse  for  doing  so.     Shackled  by 
this  statute,  if  it  be  valid,  an  innocent 
judge  is  compelled  to  enter  the  slanders 
upon  the  records  of  the  court  and  slink 
from   the   discharge  of   his   duty   in   the 
particular  case  as  though  he  were  already 
convicted  of  crime.     If  the  courts  are  to 
last,  if  they  are  to  perform  their  func- 
tions under  the  Constitution  and  exercise 
the  powers  committed  to  them,  no  such 
summary    way   of    dealing   with,    and   it 
may  be  destroying,  a  judge  can  have  the 
force   of   law.     While   any   conscientious 
judge  would  gladly  welcome  any  effort  on 
constitutional   lines   to   remedy   the   evils 
at  which  this  statute  is  aimed,  and  would 
feel  a  sense  of  relief  if  the  statute  were 
so  altered  as  to  conform  to  the  Constitu- 
tion and  thus  free  him  from  the  embar- 


rassments resulting  under  the  present 
statute,  yet,  when  this  is  attemptel  by  a 
statute  which  outlaws  the  judge  and 
drives  him  from  the  bench  in  the  par- 
ticular case  on  the  allegations  of  an 
affidavit,  whether  true  or  false,  which 
condenm  him  without  any  detense  or 
hearing  of  any  kind  as  an  unfaithful 
and  incompetent  judge,  a  court  which  is 
mindful  of  its  obligations  to  the  Consti- 
tution and  the  sacredness  of  its  oath  of 
office  must  decline  to  give  the  statute  any 
effect  and  treat  it  as  a  nullity.  If  the 
judge  is  suspected,  whether  rightfully  or 
wrongfully,  of  bias  or  prejudice,  the 
existence  of  that  bias  or  prejudice  must 
be'  ascertained  by  some  judicial  author- 
ity, and  the  judge  must  not  be  left  de- 
fenseless against  such  assaults  because 
a  litigant  in  his  court  makes  an  ex  parte 
affidavit.  If  the  matter  be  referred  to 
some  other  judge,  all  the  rights  of  the 
litigant  are  preserved  and  also  the  dig- 
nity and  honor  of  the  courts.  This  is 
not  the  case  under  the  present  statute. 
It  makes  the  affidavit  maker,  in  effect, 
lawmaker,  judge,  and  executioner.  The 
judge  may  be  entirely  blameless,  but  he 
is  not  permitted  to  defend  himself  or 
show  the  falsity  of  the  accusation,  and 
thus  is  branded  for  all  time  on  the 
records  of  his  court  as  an  unworthy 
judge." 

Retroactive  effect. —  In  Henry  v,  Speer, 
(C.   C.  A.  5th  Cir.   1913)    201   Fed.  869, 
120  C.  C.  A.  207,  it  was  contended  that 
because  the  alleged  action  in  which  the 
affidavit   was   filed   arose   and   was  com- 
menced  prior   to   the   time  the   Judicial 
Code  became  effective  the  provisions  of 
section  21  might  not  be  availed  of  therein 
to     disqualify     the     judge.       The     court 
answering    said :       '*  The    contention    is 
based  on  section  29  of  the  Code,  which 
declares  in  part:     'The  repeal  of  exist- 
ing laws,  or  the  amendments  thereto,  enor 
braced  in  this  act  shall  not  affect  any  act 
done,  or  any  rights  accruing  or  accrued, 
or   any   suit   or   proceeding  .  .  .  pending 
at  the  time  of  the  taking  effect  of  this 
act,  but  all  such  suits  and  proceedings 
for  acts  arising  or  for  acts  done  prior  to 
such  date,  may  be  commenced  and  prose> 
cuted  within  the  same  time,  and  witii  the 
same  effect,  as  if  said  repeal  or  amend- 
ment   had    not    been    made.-      This    sec- 
tion   manifestlv    pertains    to    the    acta 
and    rights    of    parties    as    those    acts 
and    rights    are    involved    in    the    com- 
mencement and  prosecution  of  suits  and 
controversies.     They  may  commence  and 
prosecute  their  causes  '  within  the  same 
time  and  with  the  same  effect  as  if  said 
repeal    and    amendment    had    not    been 
made.'     Section   21    does   not   affect   the 
acts  done  by  nor  the  rights  accruing  to 
litigants   in   the   sense   this   language   is 
used  in  section  299.     We  are  of  opinion 
that  section  is  entirely  irrelevant  in  this 
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connection.  Section  21  has  to  do  with 
the  personality  of  the  judge  before  whom 
the  suit  is  to  be  tried  and  rights  estab- 
lished. It  is  remedial  in  its  nature;  that 
is,  it  is  meant  to  afford  relief  from  ad- 
ventitious predicaments  which  fairminded 
men  recognize  should  be  relieved  against, 
when  they  in  faot  exist.  In  affording  this 
relief  the  Congress  has  expressed  itself 
plainly  and  perspicuously.  It  is  not 
difficult  to  arrive  at  its  true  intent  and 
meaning.  We  hold  the  provisions  of  sec- 
tion 21  to  be  available,  even  though  the 
cause  of  ■  action  in  which  they  are  in- 
voked arose  and  was  commenced  before 
the  time  the  Judicial  Code  became  effec- 
tive." But  in  Henry  v.  Harris,  (S.  D. 
6a.  1912)  191  Fed.  868,  it  was  held  that 
cases  pending  or  causes  of  action  orig- 
inating before  the  first  of  January,  1912, 
when  the  Judicial  Code  became  effective, 
are  not  governed  bv  this  section. 

Puzpose  of  provision. —  "In  the  enact- 
ment of  section  21  the  plain  purpose  of 
the  Congress  was  to  afford  a  method  of 
relief  through  which  a  party  to  a  suit 
may  avoid  trial  before  a  judge  having  a 
personal  bias  or  prejudice  against  him  or 
in    favor   of   the   opposite    partv.      That 
sought  to  be  relieved  against  is  a  per- 
sonal bias  or  prejudice  —  a  bias  or  prej- 
udice possessed  by  the  judge  specifically 
applicable    to    or    directed    against    the 
suitor  making  the  affidavit  or  in   favor 
of   his  opponent.     The   statute   qualifies 
the    words    bias    and    prejudice    by    the 
single  word  *  personal.'     The  deponent  in 
the  affidavit  filed  below  failed  to  use  the 
qualifying    word    '  personal '    in    making 
oath  to  the  existence  of  bias  or  prejudice 
on  the  part  of  the  judge  before  whom  the 
case   was   to   be   tried.     It   is   contended 
that  the  use  of  the  word  in  the  statute, 
in  view  of  the  context,  is  merely  cumu- 
latiTe  and  tautological;   that  it  may  be 
omitted  from  the  affidavit,  and  still  the 
quality  of  bias  or  prejudice  will  be  re- 
vealed to  be  personal.     But  the  statute 
requires  the  use  of  the  word,  and  it  may 
not  be  avoided.     Owing  to  the  nature  of 
the  statute  and  its  liability  to  abuse,  we 
are    inclined    to    hold    those    seeking    to 
avail  themselves  of  it  to  a  strict  and  full 
compliance     with     its     provisions.       The 
affidavit  filed  below  illustrates  the  neces- 
sity   for    such    compliance.      Its    perusal 
reveals  the   facts   and   reasons   advanced 
in    support    of    the    charge    of   bias    and 
prejudice  do  not  tend  to  show  the  exist- 
ence of  a  personal  bias  or  prejudice  on 
the  part  of  the  judge  toward  petitioner 
but  rather  a  prejudgment  of  the  merits 
of    the    controversy    and    *  against   depo- 
nent's  right   to   recover.'     Section   21    is 
not  intended  to  afford  relief  against  this 
situation."     Henry   r.   Speer,    (C.    C.   A. 
6th  Cir.  1913)  201  Fed.  869,  120  C.  C.  A. 
207. 


Does  not  apply  to  appellate  tribunals. 
—  In   Kinney    t*.    Plymouth   Rock    Squab 
Co.,    (C.   C.  A.   Ist  Cir.   1914)    213  Fed. 
449,    130    C.    C.    A.    586,    an    affidavit   of 
prejudice  filed  under  this  statute,  by  the 
plaintiff,   was  dismissed,  the  court  hold- 
ing that  section  21  is  so  framed  that  it 
does  not  apply  to  an  appellate  tribunal. 
''The  basis   of   the   disqualification   is 
that  *  personal  bias  or  prejudice '  exists, 
by  reason  of  which  the  judge  is  unable  to 
impartially  exercise  his  functions  in  the 
particular  case.     It  is  a  provision  obvi- 
ously not  applicable  save  in   those  rare 
instances  in  which  affiant  is  able  to  state 
facts  which  tend  to  show  not  merely  ad- 
verse  rulings   already  made,  which   may 
be  right  or  wrong,  but  facts  and  reasons 
which    tend    to    show    personal    bias    or 
prejudice.     It  was  never  intended  to  en- 
able   a    discontented    litigant   to   oust   a 
judge  because   of   adverse   rulings   made, 
for  such  rulings  are  reviewable  otherwise, 
but  to  prevent  his  future  action  in  the 
pending  case.    Neither  was  it  intended  to 
paralyze  the  action  of  a  judge  who  has 
heard  the  case,  or  a  question  in  it,  by  the 
interposition   of    a   motion   to   disqualify 
him  between  a  hearing  and  a  determina- 
tion  of   the  matter  heard.     This   is  the 
plain   meaning   of   the   requirement   that 
the  affidavit  shall  be  filed  not  less  than 
ten    days    before    the    beginning    of    the 
term."     Mr.  Justice  Lurton  in  Ex  parte 
American  Steel   Barrel  Co.,    (1913)    230 
U.  S.  35,  33  S.  Ct.   1007,  57  U.  S.    (L. 
ed.)     1379.      See    also    In    re    Equitable 
Trust  Co.   of  New  York,    (C.   C.  A.  9th 
Cir.  1916)  232  Fed.  836,  147  C.  C.  A.  30. 
Character     of     bias     or     prejudice. — 
"'Prejudice    or    bias,'    in    the    ordinary 
sense  of  the  term,  and  not  censurable  in 
its  character,   may   arise   from  innumer- 
able conditions  in  life.    A  man  ordinarily 
has  a  bias  in  favor  of  the  political  party 
to   which   he  belongs,  or   a  prejudice   in 
some  degree  against  its  opponents.     The 
same  thing  is  true  in  a  degree  as  to  the 
church  of  which  he  is  a  member,  and  he 
is  generally  prejudiced  or  biased  more  or 
less  about  his  race,  his  country,  and  its 
institutions.    He  cannot  avoid  forming  to 
some  extent  bias  or  prejudice  regarding 
men  and  affairs  in  nearly  every  matter 
as  to  which  he  has  to  inform  his  judg- 
ment or  regulate  his  conduct  in  the  walks 
of  daily  life.     He  must  ha^^  neighbors* 
friends,  and  acquaintances,  business  and 
social    relations,    and   be    a   part   of   his 
day   and   generation.     Evidently   the   or- 
dinary  results   of   such   associations   and 
the  impressions  they  create  in  the  mind 
of  the  judge  are  not  the  *  personal  bias 
or  prejudice '  to  which  the  statute  refers. 
The    impressions,    whether    favorable    or 
unfavor&le,   of  men,  which  a  judge   re- 
ceives,   or    his    convictions    about    them 
growing  out  of  his  contact  or  acquaint- 
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ance  with  them  in  the  ordinary  walks  of 
life,  cannot  fall  within  the  evil  the  stat- 
ute designs  to  suppress,  unless  they  are 
so  strong  that  they  result  in  personal 
bias  or  prejudice  as  to  individual  suitors, 
dominating  the  judge  to  such  an  extent 
that  they  beget  a  mental  or  moral  con- 
dition which  makes  the  judge  willing  to 
do  wrong  although  he  sees  the  right,  re- 
garding the  justiciable  matters  brought 
before  him,  or  else,  though  the  judge's 
intentions  be  good,  render  him  incapal>le 
of  rightly  seeing  the  justice  of  the  cause, 
or  impartially  enforcing  the  right  in- 
volved as  between  the  parties  to  the 
suit."  Ex  parte  N.  K.  Fairbank  Co., 
(D.  C.  Ala.  1912)    194  Fed.  978. 

Counsel  of  record. — A  certificate  of  good 
faith  required  by  this  section  is  not  made 
by  *'  counsel  of  record  **  where  it  appears 
that  the  person  who  made  it  has  never 
been  admitted  to  practice  in  the  District 
Courts,  has  never  signed  the  roll  of  its 
attorneys  or  taken  the  oath  as  required 
by  its  rules,  and  has  never  been  recog- 
nized by  the  court  as  a  counsellor  thereof 
in  any  proceedings  had  in  the  pending  or 
any  other  cause  in  such  court.  Ex  parte 
N.  K.  Fairbank  Co.,  (M.  D.  Ala.  1912) 
194  Fed.  978. 

Affidavit  strictly  construed. — An  affi- 
davit of  the  character  defined  by  this  sec- 
tion must  be  strictly  construed,  and  must 
strictly  conform  to  the  statute.  Henry 
V,  Harris,  (S.  D.  Ga.  1912)   191  Fed.  868. 

Time  of  filing  affidavit.— An  affidavit 
such  as  is  provided  for  in  this  section 
cannot  be  filed  after  a  case  has  been  tried 
and  there  is  a  verdict,  and  where  a  mo- 
tion in  arrest  and  for  a  new  trial  has 
been  made,  and  the  attempt  by  the  affi- 
davit is  to  disqualify  the  judge  from  con- 
cluding the  case,  ruling  on  these  motions, 
and  sentencing  the  defendant  if  he  over- 
ruled them.  Ex  parte  Glasgow,  (N.  D. 
Ga.  1912)   195  Fed.  780. 

Sufficiency  of  affidavit  —  In  general. — 
It  is  not  sufficient  to  disqualify  a  judge 
under  this  section  to  allege  that  he  has 
formed  an  opinion  as  to  the  law  of  the 
case  and  the  rights  of  the  parties,  when 
it  has  been  judicially  formed  and  pub- 
lished for  legitimate  purposes.  The  affi- 
davit must  specifically  allege  personal 
prejudice  and  bias  on  the  part  of  the 
judge  toward  the  party  seeking  his  dis- 
qualification. Henry  v.  Harris,  (S.  D.  Ga. 
1912)   191  Fed.  868. 

The  affidavits  required  by  this  section 
to  disqualify  a  judge  are  fatally  defective 
where  they  do  not  charge  as  a  matter  of 
fact  that  the  judge  **  has  a  personal  bias 
or  prejudice  against  the  defendant  or  in 
favor  of  the  plaintiff  "  and  affirm  in  legal 
effect  only  that  affiants  are  "informed 
and  believe  *'  such  is  the  fact,  and  are  un- 
accompanied by  any  statement  "of  the 
facts   and   reasons   for   the   belief."     Ex 


parte  N.  K.  Fairbank  Co.,    (M.  D.  Ala. 
1912)   194  Fed.  978. 

Duty  of  judge  to  determine  sufficiency 
of  affidavit. —  Upon  the  making  and  filing 
by  a  party  of  an  affidavit  under  the  pro- 
visions of  this  section,  of  necessity  there  is 
imposed  upon  the  judge  the  duty  of 
examining  the  affidavits  to  determine 
whether  or  not  it  is  the  affidavit  specified 
and  required  by  the  statute  and  to  deter- 
mine its  legal  sufficiency.  If  he  finds  it 
to  be  legally  sufficient  then  he  has  no 
other  or  further  duty  to  perform  'than 
that  prescribed  in  section  20  of  the  Ju- 
dicial Code  {supra,  p.  831).  He  is  relieved 
from  the  delicate  and  trying  duty  of  de- 
ciding upMon  the  question  of  his  own  dis- 
qualification. Henry  t?.  Speer,  (C.  C.  A. 
5th  Cir.  1913)  201  Fed.  869,  120  C.  C.  A. 
207. 

Affidavit  alone  insufficient.— ^An  affi- 
davit that  a  judge  before  whom  an  action 
or  proceeding  is  to  be  tried  is  biased  or 
prejudiced  without  a  showing  of  facts  to 
sustain  the  all^ation  is  not  sufficient 
under  this  section.  Ex  parte  N.  K.  Fair- 
bank  Co.,  (M.  D.  Ala.  1912)  194  Fed. 
978,  wherein  the  court  said :  "  TMe  sec- 
tion, on  its  face,  is .  a  peremptory  com- 
mand '  whenever  a  party  shall  make  and 
file  an  affidavit,'  conforming  to  the  Cerms 
of  the  statute,  that  the  presiding  judge 
shall  proceed  no  further,'  and  that  'an- 
other judge  shall  be  designated  to  try  the 
case.'  llie  decisions  in  states  having 
statutes  similar  to  the  Judicial  Code  are 
conflicting.  The  courts  in  some  of  the 
states  hold  that  the  affidavit  shuts  off  all 
judicial  inquiry,  and,  even  though  the 
facts  alleged  may  be  insufficient  to  show 
bias  or  prejudice,  that  the  judge  is  bound 
to  grant  the  application.  In  other  juris- 
dictions it  is  held  that  while  the  truth 
of  the  facta  alleged  cannot  be  contested, 
yet  if  the  facts  alleged,  taking  them  to  be 
true,  do  not  show  personal  bias  or  prej: 
udice,  the  application  should  be  refused. 
Other  cases  hold  that  the  truth  of  the 
affidavit  is  subject  to  contest,  to  be  tried 
before  the  judge  in  question,  and  upon 
the  proof  made  before  him  the  applica- 
tion must  be  granted  or  overruled.  The 
law  and  public  opinion  have  long  since 
departed  from  the  policy  of  bygone  ages, 
illustrated  in  the  statutes  of  Richard  and 
Henry,  that  a  judge  ought  not  to  exercise 
his  functions  in  the  county  where  he  was 
bofn,  or  in  the  place  *  he  doth  inhabit' 
Ever  since  the  courts  of  the  United  States 
were  organized,  the  laws  of  the  United 
States  have  provided  that  a  judge  'shall 
be  appointed  for  each  district,*  save  in 
exceptional  cases,  and  made  the  judge 
guilty  of  a  high  misdemeanor  if  he  did 
not  reside  in  his  district,  or  one  of  them, 
if  he  was  judge  of  more  than  one.  If 
the  judge  *  lives,  moves  and  has  his  being ' 
among  the  people,  he  must  in  the  course 
of  his  life  imbibe  bias   or  prejudice  in 
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the  popular  sense  as  to  very  many  per- 
Boiis.'  ...  It  is  not  the  proper  construc- 
tion of  the  Judicial  Code  to  hold  that 
Congress  intended  that  any  reason  that  a 
litigant  may  choose  to  assign  in  his 
ajfidavit,  however  absurd  or  ridiculous  in 
point  of  law  or  morals,  will  disqualify 
the  judge,  or  render  it  improper  for  him 
to  preside  in  the  case.  ...  It  is  not 
proof  or  evidence  of  the  unfitness  of  a 
judge  in  a  particular  case  that  an  honest 
but  suspicious  suitor,  or  a  vicious  and 
dishonest  one,  swears  that  he  cannot  ob- 
tain justice  before  him.  Such  an  affidavit 
proves  only  the  animus  or  belief  of  the 
man  who  makes  it.  It  does  not  prove 
partisanship  or  personal  prejudice  or  bias 
in  the  judge.  If  the  judge  is  not  biased 
or  prejudiced  in  fact,  a  false  allegation 
or  imputation  that  he  is,  made  in  the 
affidavit  of  a  litigant,  cannot  change  the 
actual  mental  or  moral  status  of  a  judge 
or  unfit  him  to  try  a  particular  case. 
Affidavits  cannot  change  a  pure  and  im- 
partial judge  into  a  bad  official.  It  is 
the  existence  of  bias  or  prejudice,  and 
not  the  charge,  whether  honestly  or  dis- 
honestly made,  which  constitutes  the  dis- 
qualification. A  man  by  an  ex  parte 
affidavit  may  conclude  his  own  rights  or 
destroy  his  own  reputation,  but  he  can 


never  conclude  the  rights  of  others  or 
impose  a  diecreditable  status  upon  a  pub- 
lic official  by  his  mere  statement  of  that 
which  does  not  exist,  however  solemnly 
alleged  in  an  ex  parte  affidavit.  To  hold 
otherwise  would  be  to  strike  down  a 
great  principle  of  justice,  which  cannot 
be  abandoned  without  destroying  the 
very  foundations  of  our  jurisprudence." 

Certification  of  bill  of  exceptions.-;- 
Where  a  suggestion  is  made  under  this 
section  that  a  judge  is  disqualified,  and 
he  overrules  it  and  proceeds  to  try  the 
case  or  to  conclude  it  if  he  is  engaged  in 
trying  it,  so  far  as  that  action  can  be 
taken  to  the  proper  appellate  court  for 
review,  the  judge  who  tries  the  case  can 
certify  to  what  occurred  on  the  trial  for 
the  purpose^  of  allowing  the  same  to  be 
so  reviewed."  Ex  parte  Glasgow,  (N.  D. 
Ga.  1912)   195  Fed.  780. 

Direct  and  criminal  contempt. —  This 
section  cannot  be  applied  to  the  case  of 
a  direct  and  criminal  contempt.  In  re 
Ulmer,   (N.  D.  Ohio  1913)   208  Fed.  461. 

Disbarment  proceedings. —  In  In  re  Ul- 
mer, (N.  D.  Ohio  1913)  208  Fed.  461, 
this  section  was  held  not  applicable  to 
disbarment  proceedings  under  the  cir- 
cumstances of  the  case. 


Skc.  22.  [Oontinoance  in  case  of  vaeancy  in  office.]  When  the  ofBce  of 
judge  of  any  district  court  becomes  vacant,  all  process,  pleadings,  and  pro- 
ceedings pending  before  such  court  shall,  if  necessary,  be  continued  by  the 
clerk  thereof  until  such  times  as  a  judge  shall  be  appointed,  or  designated 
to  hold  such  court ;  and  the  judge  so  designated,  while  holding  such  court, 
shall  possess  the  powers  conferred  by,  and  be  subject  to  the  provisions  con- 
tained in,  section  nineteen.    [36  Stai.  L.  1090.] 

This  section  is  a  re-enactment,  with  some  changes,  of  R.  S.  sec.  602  (Act  of  Sept.  24, 
1789,  ch.  20,  1  Stat.  L.  76;  Act  of  Aug.  6,  1861,  ch.  69,  12  Stat.  L.  318),  which  is 
expressly  repealed  by  Judicial  Code,  §  297,  infra,  this  title,  voL  5. 


Xhe  general  purpose  of  this  section  "  is 
that  the  administration  of  justice  by  a 
District  Court  shall  not,  through  a  va- 
cancy in  the  office  of  judge,  be  defeated 
or  unduly  impeded;  that  causes,  civil 
and  criminal,  shall,  notwithstanding  the 
vacancy,  be  preserved  in  their  full  force 
and  vitality,  to  be  effectively  proceeded 
in  when  there  is  a  judge  authorized  to 
discharge  the  functions  of  the  court; 
that  all  acts  and  steps,  calling  for  or 
serving  as  the  basis  of  judicial  action, 
which  otherwise  must  or  should  earlier 
be  done  or  taken  in  court  in  the  progress 
of  a  cause,  shall  or  may  be  done  or  takim 
therein  after  the  termination  of  the 
vacancy."  U.  S.  v.  Murphy,  (D.  C.  Del. 
1897)    82  Fed.  893. 

A  recognixance  entered  into  by  a  de- 
fendant and  his  surety  is  ''process" 
within  the  meaning  of  this  section.  In 
this  connection  it  has   been   said :      "  It 


cannot  reasonably  be  supposed  that  Con- 
gress, in  enacting  section  602,  in-  fact 
intended  that  it  should  not  apply  to  a 
recognizance  in  a  criminal  cause.  It  ia 
not  to  be  assumed  that  it  was  the  pur- 
pose of  the  lawmaking  body  to  sacrilice 
substance  and  retain  the  shadow;  to 
throw  away  the  kernel  and  preserve  the 
shell;  to  continue  the  writs,  pleadings, 
and  other  proceedings  in  a  criminal 
prosecution  until  after  the  termination 
of  the  vacancy,  and  at  the  same  time  to 
render  them  ineffectual  by  permitting 
the  escape  of  the  accused  through  the 
expiration,  during  the  vacancy,  of  the 
recognizance,  the  giving  of  which  was 
exacted  as  the  condition  of  his  discharge 
from  custody.  Such  an  intention  would 
be  irreconcilable  with  the  spirit  and 
broad  purpose  of  the  statute."  U.  H. 
V.  Murphy,  (D.  C.  Del.  1897)  82  Fed. 
893. 
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Seo.  23.  [Districts  having  more  than  one  judge;  division  of  business.] 
In  districts  having  more  than  one  district  judge,  the  judges  may  agree 
upon  the  division  of  business  and  assignment  of  cases  for  trial  in  said  dis- 
trict; but  in  case  they  do  not  so  agree,  the  senior  circuit  judge  of  the  cir- 
cuit in  which  the  district  lies,  shall  make  all  necessary  orders  for  the  division 
of  business  and  the  assignment  of  cases  for  trial  in  said  district.  [36  8tai. 
L.  1090,] 

The  substance  of  this  section  is  to  be  found  in  the  Act  of  Feb.  27,  1907,  ch.  2073, 
I  2,  34  Stat.  L.  998,  for  Nebraska;  the  Act  of  March  2,  1907,  ch.  2575,  §  2,  34  Stat.  L. 
1253,  for  California;  the  Act  of  March  2,  1909,  ch.  243,  35  Stat.  L.  686,  for  Oregon 
and  the  Western  District  of  Washington;  and  the  Act  of  Feb.  24,  1910,  ch.  56,  |  3,  36 
Stat.  L.  202,  for  Maryland.  To  avoid  the  necessity  for  a  similar  provision  in  future 
acts  of  this  character,  the  section  is  so  drawn  as  to  be  general  in  its  application. 


Chapter  Two 
district  courts —  jurisdiction 


Sec. 

24.  Original  jurisdiction. 

Par.  1.  Where  the  United  States 
are  plaintiffs;  and  of 
civil  suits  at  common 
law  or  in  equity. 

2.  Of  crimes  and  offenses, 

3.  Of       admirality       causes, 

seizures  and  prizes. 

4.  Of    suits   under    any    law 

relating  to  the  'slave 
trade. 

5.  Of    cases    under    internal 

revenue,  customs,  and 
tonnage  laws. 

6.  Of     suits     under     postal 

laws. 

7.  Of  suits  under  the  patent, 

the  copyright,  and  the 
trade-mark   laws. 

8.  Of     suits     for     violation 

of  interstate  commerce 
laws. 

9.  Of    penalties    and    forfeit* 

urea. 

10.  Of  suits  on  debentures. 

11.  Of    suits    for    injuries   on 

account  of  acts  done 
under  laws  of  the 
United  States. 

12.  Of    suits    concerning   civil 

rights. 

13.  Of    suits    against    persons 

having  knowledge  of 
conspiracy,  etc. 


Sec. 

24.  Original     jurisdiction  —  continued. 

Par.  14.  Of  suits  to  redress  the 
deprivation,  under  color 
of  law,  of  civil   rights. 

15.  Of    suits    to    recover    cer- 

tain offices. 

16.  Of  suits  against  national- 

banking   associations. 

17.  Of    suits    by    aliens    for 

torts. 

18.  Of    suits    against    consuls 

and  vice-consuls. 

19.  Of   suits   and   proceedings 

in  bankruptcy. 

20.  Of      suits      against      the 

United  States. 

21.  Of  suits  for  the  unlawful 

inclosure       of       public 
lands. 

22.  Of    suits   under    immigra- 

tion  and   contract-labor 
laws. 

23.  Of    suits    against    trusts, 

monopolies,   and   unlaw- 
ful combinations. 

24.  Of  suits  concerning  allot- 

ments   of    land    to    In- 
dians. 

25.  Of    partition   suits    where 

United    States   is    joint 
tenant. 

25.  Appellate  jurisdiction  under  Chinese- 

exclusion  laws. 

26.  Appellate    jurisdiction    over    Yellow- 

stone National  Park. 

27.  Jurisdiction     of     crimes     on     Indian 

reservations  in  South  Dakota. 


Sec.  24.  [Original  jurisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows : 

R.  S.  sec.  563  (Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  76;  Act  of  March  3,  1815, 
ch.  101,  3  Stat.  L.  245;  Act  of  Aug.  23,  1842,  ch.  188,  5  Stat.  L,  517;  Act  of  Feb.  28, 
1871,  ch.  100,  16  Stat.  L.  456)  and  R.  S.  sec.  629  (derived  from  various  Acts  cited 
under  the  several. paragraphs  following  herein),  parts  of  which  are  repeatedly  referred 
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to  in  the  notes  to  the  following  paragraphs  of  this  section,  are  expressly  repealed 
in  toto  by  Judicial  Code,  §  297,  infra,  this  title,  vol. .  5. 

In  the  several  paragraphs  of  this  section  24  have  been  merged  the  jurisdiction  pre- 
viously vested  in  both  the  Circuit  and  the  District  Courts,  Circuit  Courts  being  abol- 
ished by  Judicial  Code,  §  289,  infra,  this  title,  vol.  5. 

Jurisdiction  of  District  Courts  as  successors  to  the  Commerce  Court  under  Act  of  Oct. 
22,  1913,  ch.  32,  abolishing  the  Commerce  Court,  see  infra,  this  title,  Judiciabt,  divi- 
sion V,  in  vol.  5. 

First.  [Where  the  United  States  are  plaintiffs;  and  of  civil  suits  at 
oommon  law  or  in  equity.]  Of  all  suits  of  a  civil  nature,  at  common  law 
or  in  equity,  brought  by  the  United  States,  or  by  any  officer  thereof  author- 
ized by  law  to  sue^  or  between  citizens  of  the  same  State  claiming  lands 
under  grants  from  different  States;  or,  where  the  matter  in  controversy 
exceeds,  exclusive  of  interest  and  costs^  the  sum  or  value  of  three  thousand 
dollars,  and  (a)  arises  under  the  Constitution  or  laws  of  the  United  States, 
or  treaties  made,  or  which  shall  be  made,  under  their  authority,  or  (b)  is 
between  citizens  of  different  States,  or  (c)  is  between  citizens  of  a  State 
and  foreign  States,  citizens,  or  subjects.  No  district  court  shall  have  cogni- 
zance of  any  suit  (except  upon  foreign  bills  of  exchange)  to  recover- upon 
any  promissory  note  or  other  chose  in  action  in  favor  of  any  assignee,  or  of 
any  subsequent  Holder  if  such  instrument  be  payable  to  bearer  and  be  not 
made  by  any  corporation,  unless  such  suit  might  have  been  prosecuted  in 
such  court  to  recover  upon  said  note  or  other  chose  in  action  if  no  assign- 
ment had  been  made:  Provided,  however,  That  the  foregoing  provision 
as  to  the  sum  or  value  of  the  matter  in  controversy  shall  not  be  construed  to 
apply  to  any  of  the  cases  mentioned  in  the  succeeding  paragraphs  of  this 
section. 

Second.  [Of  crimes  and  offenses.]  Of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States. 

Third.  [Of  admiralty  causes,  seizures,  and  prizes.]  Of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction,  saving  to  suitors  in  all  cases  the 
right  of  a  common-law  remedy  where  the  common  law  is  competent  to  give 
it;  of  all  seizures  on  land  or  waters  not  within  admiralty  and  maritime 
jurisdiction;  of  all  prizes  brought  into  the  United  States;  and  of  all  pro- 
ceedings for  the  condemnation*  of  property  taken  as  prize. 

Fourth.  [Of  suits  under  any  law  relating  to  the  slave  trade.]  Of  all 
suits  arising  under  any  law  relating  to  the  slave  trade. 

Fifth.  [Of  cases  under  internal  revenue,  customs  and  tonnage  laws.] 
Of  all  cases  arising  under  any  law  providing  for  internal  revenue,  or  from 
revenue  from  imports  or  tonnage,  except  those  cases  arising  under  any  law 
providing  revenue  from  imports,  jurisdiction  of  which  has  been  conferred 
upon  the  Court  of  Customs  Appeals. 

Sixth.  [Of  suits  under  postal  laws.]  Of  all  cases  arising  under  the  postal 
laws. 

Seventh.  [Of  suits  under  the  patent,  the  copyright,  and  the  trade-mark 
laws.]  Of  all  suits  at  law  or  in  equity  arising  under  the  patent,  the  copy- 
right, and  the  trade-mark  laws. 

Eighth.  [Of  suits  for  violation  of  interstate  commerce  laws.]  Of  all 
suits  and  proceedings  arising  under  any  law  regulating  commerce,  except 
those  suits  and  proceedings  exclusive  jurisdiction  of  which  has  been  con- 
ferred upon  the  Commerce  Court. 

Ninth.  [Of  penalties  and  forfeitures.]    Of  all  suits  and  proceedings  for 
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the  enforcement  of  penalties  and  forfeitures  incurred  under  any  law  of  the 
United  States. 

Tenth.  [Of  suitu  on  debentures.]  Of  all  suits  by  the  assignee  of  any 
debenture  for  drawback  of  duties,  issued  under  any  law  for  the  collection  of 
duties,  against  the  person  to  whom  such  debenture  was  originally  granted, 
or  against  any  indorser  thereof,  to  recover  the  amount  of  such  debenture. 

Eleventh.  [Of  BvdXA  for  injuries  on  account  of  acts  done  under  laws  of 
the  United  States.]  Of  all  suits  brought  by  any  person  to  recover  dam- 
ages for  any  injury  to  his  person  or  property  on  account  of  any  act  done 
by  him,  under  any  law  of  the  United  States,  for  the  prot^tion  or  collec- 
tion of  any  of  the  revenues  thereof,  or  to  enforce  the  right  of  citizens  of  the 
United  States  to  vote  in  the  several  States. 

Twelfth.  [Of  suits  concerning  civil  rights.]  Of  all  suits  authorized  by 
law  to  be  brought  by  any  person  for  the  recovery  of  damages  on  account  of 
any  injury  to  his  person  or  property,  or  of  the  deprivation  of  any  right  or 
privilege  of  a  citizen  of  the  United  States,  by  any  act  done  in  furtherance 
of  any  conspiracy  mentioned  in  section  nineteen  hundred  and  eighty, 
Revised  Statutes. 

Thirteenth.  [Of  suits  against  persons  having  knowledge  of  conspiracy, 
etc.]  Of  all  suits  authorized  by  law  to  be  brought  against' any  pe'rson  who, 
having  knowledge  that  any  of  the  wrongs  mentioned  in  section  nineteen 
hundred  and  eighty,  Revised  Statutes,  are  about  to  be  done,  and,  having 
power  to  prevent  or  aid  in  preventing  the  same,  neglects  or  refuses  so  to  do, 
to  recover  damages  for  any  such  wrongful  act. 

Fourteenth.  [Of  suits  to  redress  the  deprivatioUi  under  color  of  law,  of 
civil  rights.]  Of  all  suits  at  law  or  in  equity  authorized  by  law  to  be 
brought  by  any  person  to  redress  the  deprivation,  under  color  of  any  law, 
statute,  ordinance,  regulation,  custom,  or  usage  of  any  State,  of  any  right, 
privilege,  or  immunity,  secured  by  the  Constitution  of  the  United  States, 
or  of  any  right  secured  by  any  law  of  the  United  States  providing  for  equal 
rights  of  citizens  of  the  United  States,  or  of  all  persons  within  the  jurisdic- 
tion of  the  United  States. 

Fifteenth.  [Of  suits  to  recover  certain  offices.]  Of  all  suits  to  recover 
possession  of  any  office,  except  that  of  elector  ©f  President  or  Vice  President, 
Representative  in  or  Delegate  to  Congress,  or  member  of  a  State  legislature, 
authorized  by  law  to  be  brought,  wherein  it  appears  that  the  sole  question 
touching  the  title  to  such  office  arises  out  of  the  denial  of  the  right  to  vote 
to  any  citizen  offering  to  vote,  on  account  of  race,  color,  or  previous  condi- 
tion of  servitude :  Provided,  That  such  jurisdiction  shall  extend  only  so 
far  as  to  determine  the  rights  of  the  parties  to  such  office  by  reason  of  the 
denial  of  the  right  guaranteed  by  the  Constitution  of  the  United  States,  and 
secured  by  any  law,  to  enforce  the  right  of  citizens  of  the  United  States  to 
vote  in  all  the  States. 

Sixteenth.  [Of  suits  against  national  banking  associations.]  Of  all 
cases  commenced  by  the  United  States,  or  by  direction  of  any  officer  thereof, 
against  any  national  banking  association,  and  cases  for  winding  up  the 
affairs  of  any  such  bank ;  and  of  all  suits  brought  by  any  banking  associa- 
tion established  in  the  district  for  which  the  court  is  held,  under  the  pro- 
visions of  title  **  National  Banks,**  Revised  Statutes,  to  to  join  the  Comp- 
troller of  the  Currency,  or  any  receiver  acting  under  his  direction,  as 
provided  by  said  title.    And  all  national  banking  associations  established 
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under  the  laws  of  the  United  States  shall,  for  the  purposes  of  all  other 
actions  by  or  against  them,  real,  personal,  or  mixed,  and  all  suits  in  equity, 
be  deemed  citizens  of  the  States  in  which  they  are  respectively  located. 

Seventeenth.  [Of  suits  by  aliens  for  torts.]  Of  all  suits  brought  by  any 
alien  for  a  tort  only,  in  violation  of  the  laws  of  nations  or  of  a  treaty  of  the 
United  States. 

Eighteenth.  [Of  suits  against  consuls  and  vice-consuls.]  Of  all  suits 
against  consuls  and  vice  consuls. 

Nineteenth.  [Of  suits  and  proceedings  in  bankruptcy.]  Of  all  matters 
and  proceedings  in  bankruptcy. 

Twentieth.  [Of  suits  against  the  United  States.]  Concurrent  with  the 
Court  of  Claims,  of  all  claims  not  exceeding  ten  thousand  dollars  founded 
upon  the  Constitution  of  the  United  States  or  any  law  of  Congress,  or  upon 
any  regulation  of  an  Executive  Department,  or  upon  any  contract,  express 
or  implied,  with  the  Government  of  the  United  States,  or  for  damages, 
liquidated  or  unliquidated,  in  cases  not  sounding  in  tort,  in  respect  to  which 
claims  the  party  would  be  entitled  to  redress  against  the  United  States, 
either  in  a  court  of  law,  equity,  or  admiralty,  if  the  United  States  were 
suable,  and  of  all  set-offs,  counterclaims,  claims  for  damages,  whether 
liquidated  or  unliquidated,  or  other  demands  whatsoever  on  the  part  of  the 
Government  of  the  United  States  against  any  claimant  against  the  Govern- 
'ment  in  said  court:  Provided,  however,  That  nothing  in  this  paragraph 
bhall  be  construed  as  giving  to  either  the  district  courts  or  the  Court  of 
Claims  jurisdiction  to  hear  and  determine  claims  growing  out  of  the  late 
Civil  War,  and  commonly  known  as  **  war  claims,"  or  to  hear  and  deter- 
mine other  claims  which  had  been  rejected  or  reported  on  adversely  prior 
to  the  third  day  of  March,  eighteen  hundred  and  eighty-seven,  by  any  court, 
department,  or  commission  authorized  to  hear  and  determine  the  same,  or 
to  hear  and  determine  claims  for  pensions;  or  as  giving  to  the  district  courts 
jurisdiction  of  cases  brought  to  recover  fees,  salary,  or  compensation  for 
official  services  of  officers  of  the  United  States  or  brought  for  such  pur- 
pose by  persons  claiming  as  such  officers  or  as  assignees  or  legal  representa- 
tives thereof;  but  no  suit  pending  on  the  twenty -seventh  day  of  June, 
eighteen  hundred  and  ninety-eight,  shall  abate  or  be  affected  by  this  pro- 
vision :  And  provided  further.  That  no  suit  against  the  Government  of  the 
United  States  shall  be  allowed  under  this  paragraph  unless  the  same  shall 
have  been  brought  within  six  years  after  the  right  accrued  for  which  the 
claim  is  made :  Provided,  That  the  claims  of  married  women,  first  accrued 
during  marriage,  of  persons  under  the  age  of  twenty-one  years,  first  accrued 
during  minority,  and  of  idiots,  lunatics,  insane  persons,  and  persons  beyond 
the  seas  at  the  time  the  claim  accrued,  entitled  to  the  claim,  shall  nut  be 
barred  if  the  suit  be  brought  within  three  years  after  the  disability  has 
ceased;  but  no  other  disability  than  those  enumerated  shall  prevent  any 
claim  from  being  barred,  nor  shall  any  of  the  said  disabilities  operate 
cumulatively.  All  suits  brought  and  tried  under  the  provisions  of  this 
paragraph  shall  be  tried  by  the  court  without  a  jury. 

Twenty-first.  [Of  suits  for  the  unlawful  iuclosure  of  public  lands.] 
Of  proceedings  in  equity,  by  writ  of  injunction,  to  restrain  violations  of  the 
provisions  of  laws  of  the  United  States  to  prevent  the  unlawful  inclosure 
of  public  lands;  and  it  shall  be  sufficient  to  give  the  court  jurisdiction  if 
service  of  original  process  be  had  in  any  civil  proceeding  on  any  agent  or 
employee  having  charge  or  control  of  the  inclosure. 
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Twenty-second.  [Of  snits  under  immigration  and  contract  labor  laws.] 

Of  all  suits  and  proceedings  arising  under  any  law  regulating  the  immigra- 
tion of  aliens,  or  under  the  contract  labor  laws. 

Twenty-third.  [Of  suits  against  trusts,  monopolies,  and  unlawful  com- 
binations.]  Of  all  suits  ajid  proceedings  arising  under  any  law  to  protect 
trade  and  commerce  against  restraints  and  monopolies. 

Twenty-fourth.  [Of  suits  concerning  allotments  of  land  to  Indians.] 
Of  all  actions,  suits,  or  proceedings  involving  the  right  of  any  person,  in 
whole  or  in  part  of  Indian  blood  or  descent,  to  any  allotment  of  land  under 
any  law  or  treaty. 

And  the  judgment  or  decree  of  any  such  court  in  favor  of  any  claimant 
to  an  allotment  of  land  shall  have  the  same  effect,  when  properly  certified 
to  the  Secretary  of  the  Interior,  as  if  such  allotment  had  been  allowed  and 
approved  by  him ;  but  this  provision  shall  not  apply  to  any  lands  now  or 
heretofore  held  by  either  of  the  Five  Civilized  Tribes,  the  Osage  Nation  of 
Indians,  nor  to  any  of  the  lands  within  the  Quapaw  Indian  Agency :  Pro- 
vided, That  the  right  of  appeal  shall  be  allowed  to. either  party  as  in  other 
eases. 

The  above  twenty-fourth  paragraph  was  amended  to  read  as  here  given  by  the  Act 
of  Dec.  21,  1911,  ch.  5,  37  Stat.  L.  46.  The  amendment  consisted  in  the  addition  of  the 
last  sentence,  beginning  with  the  words  "And  the  judgment." 


Twenty-fifth.  [Of  partition  suits  where  United  States  is  joint  tenant]' 
Of  suits  in  equity  brought  by  any  tenant  in  common  or  joint  tenant  for  the 
partition  of  lands  in  cases  where  the  United  States  is  one  of  such  tenants 
in  common  or  joint  tenants,  such  suits  to  be  brought  in  the  district  in  which 
such  land  is  situate.    [36  Stat.  L,  1091.] 

Sec.  24.  [Original  iurlsdictioa.^  The  district  courts  shaU  have  original 
jurisdiction  as  follows: 

First.  [Where  the  United  States  are  plaintiffs;  and  of  civil  suits  at 
common  law  or  In  equity.^  Of  all  sicits  of  a  civU  nature,  at  common  law 
or  in  equity,  brought  by  the  United  States,  or  by  any  officer  thereof  author- 
ized by  law  to  sue,  or  between  citizens  of  the  same  State  claiming  lands 
under  grants  from  different  States;  or,  where  the  matter  in  controversy 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  three  thousand 
dollars,  and  (a)  arises  under  the  Constitution  or  laws  of  the  United  States, 
or  treaties  made,  or  which  shall  be  made,  under  their  authority,  or  (b)  is 
between  citizens  of  different  States,  or  (c)  is  between  citizens  of  a  StcUe 
and  foreign  States,  citizens,  or  subjects.  No  district  court  shall  have  cogni- 
zance of  any  suit  {except  upon  foreign  bills  of  exchange)  to  recover  upon 
any  promissory  note  or  other  chose  in  action  in  favor  of  any  assignee,  or  of 
any  subsequent  holder  if  such  instrument  be  payable  to  bearer  and  be  not 
made  by  any  corporation,  unless  such  suit  might  have  been  prosecuted  in 
such  court  to  recover  upon  said  note  or  other  chose  in  action  if  no  assign- 
ment had  been  made:  Provided,  however,  That  the  foregoing  provision  as 
to  the  sum  or  value  of  the  matter  in  controversy  shall  not  be  construed  to 
apply  to  any  of  the  cases  mentioned  in  the  succeeding  paragraphs  of  this 
section.     [36  Stat.  L.  1091.] 

For  the  entire  section  24,  of  which  the  foregoing  is  paragraph  First,  see  supra,  p.  838. 

The  jurisdiction  of  the  Circuit  Courts  as  to  suits  at  common  law,  or  in  equity,  or  on 

the  ground  of  diverse  citizenship,  etc.,  was  last  conferred  by  section  1  of  the*  Act  of 
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Aug.  13,  1888,  ch.  866,  25  Stflt.  L.  433,  which'  Bection  is  expressly  repealed  by  Judicial 
Ctnie,  §  297,  infra,  this  title,  vol.  6.  The  Act  above  cited  was  passed  for  the  purpose  of 
correcting  mistakes  contained  in  the  Act  of  Marcb  3,  1887,  ch.  373,  24  Stat.  L.  552.  In 
U.  S.  i?.  Sayward,  (1895)  160  U.  S.  493,  498,  16  S.  Ct.  371,  40  U.  S.  (L.  ed.)  508,  the 
Supreme  Court  construed  the  language  of  section  1  above  cited  and  proceeded  to  restate 
it  in  its  own  language.  Judicial  Code,  §  24,  paragraph  **  First,"  purposely  follows  the 
language  of  the  Supreme  Court  in  that  case. —  Note  by  Committee  on  Revision, 

With  the  foregoing  jurisdiction  of  the  Circuit  Courts  the  Judicial  Code  paragraph 
merges  the  jurisdiction  of  the  District  Courts  conferred  by  the  fourth  paragraph  of 
R.  S.  sec.  563  (Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  76;  Act  of  March  3,  1915,  ch. 
101,  3  Stat.  L.  245).  Paragraphs  1,  2,  and  3  of  R.  S.  sec.  629  (Act  of  Sept.  24,  1789, 
ch,  20,  1  Stat.  L.  76,  78;  Act  of  March  3,  1815,  ch,  101,  3  Stat.  L.  245)  were  super- 
seded by  ihe  Act  of  1888,  above  cited,  and  sections  1,  2,  3,  4,  6,  and  7  of  the  latter 
Act  are  expressly  repealed  by  Judicial  Code,  §  297,  infrO't  this  title,  vol.  5. 

The  clause  to  the  effect  that  as  to  the  remaining  paragraphs  of  the  section  the 
court  shall  have  jurisdiction  without  regard  to  the  sum  or  value  of  the  matter  in 
controversy,  was  added  for  the  purpose  of  removing  all  doubt  upon  the  point,  and  to 
meet  claims  similar  to  those  advanced  in  Miller-Magee  Co.  v.  Carpenter,  (1888)  34 
Fed.  433,  and.in  Ames  i;.  Hager,  (1888)  36  Fed.  129. —  Note  by  Committee  on  Revision, 

As  to  original  jurisdiction  of  the  Supreme  Court;  exclusive  or  concurrent,  of  con- 
troversies where  a  state  is  a  party,  or  between  a  state  and  its  citizens,  or  between  a 
state  and  citizens  of  other  states  or  aliens,  see  Judicial  Code,  §  233,  infra,  this  title, 
vol.  5 ;  and  as  to  power  of  the  Supreme  Court  to  issue  writs  of  mandamus  where  a  state 
is  a  party,  see  Judicial  Code,  §  234,  infra,  this  title,  vol.  5. 

Suits  by  or  against  national  banking  associations,  see  paragraph  16,  infra,  p.  1054. 
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I.  Jurisdiction  in  General 

1.  Definition  and  "Satwre 

Jurisdiction  is  defined  to  be  the  power 
to  hear  and  determine  the  Rubject  matter 
in  controversy  in  the  suit  before  the  court, 
and  the  rule  is  universal,  that  if  the 
power  is  conferred  to  render  the  judgment 
or  enter  the  decree,  it  also  includes  the 
power  to  issue  proper  process  to  enforce 
such  judgment  or  decree.  And  the  juris- 
diction is  not  exhausted  by  the  rendition 
of  the  judgment  but  continues  until  that 
judgment  shall  be  satisfied.  Riggs  r. 
Johnson  County,  (1867)  6  Wall.  166,  18 
U.  S.  (L.  ed.)  768;  Leadville  Coal  Co.  r. 
McCreery,  (1891)  141  U.  S.  475,  12  S.  Ct. 
28,  35  U.  S.  (L.  ed.)  824;  Phelps  v.  Mu- 
tual Reserve  Fund  Life  Ass*n,   (C.  C^  A. 
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eth  Cir.  1901)  112  Fed.  453,  60  C.  C.  A. 
339,  61  L.  R.  A.  717,  affirmed  (1903)  190 
U.  S.  147,  23  S.  Ct.  707,  47  U.  S.  (L.  ed.) 
987;  Brun  t\  Mann,  (C.  C.  A.  8th  Cir. 
1906)   151  Fed.  145,  80  C.  C.  A.  613. 

Jurisdiction  is  the  right  to  put  the 
wheels  of  justice  in  motion  and  to  proceed 
to  a  final  determination  of  a  cause  upon 
the  pleadings  and  evidence.  Excepting 
certain  quasi-jurisdictional  facts,  neces- 
sary to  he  averred  in  particular  cases, 
the  only  facts  necessary  to  vest  jurisdic- 
tion of  a  controversy  in  the  federal  courts 
are  those  embodied  in  the  express  pro- 
vision of  the  statute  by  virtue  of  which 
such  jurisdiction  exists.  It  may  undoubt- 
edly be  shown  in  defense  that  the  plain- 
tiff has  no  right  under  the  allegations  of 
his  bill  or  the  facts  of  the  case  to  bring 
suit,  but  that  is  no  defect  of  jurisdiction. 
It  is  as  much  so  as  if  it  were  sought  to 
dismiss  an  action  of  ejectment  for  the 
want  of  jurisdiction,  by  showing  that  the 
plaintiff  had  no  title  to  the  land  in  con- 
troversy. The  right  to  bring  a  suit  is 
entirely  distinguishable  from  the  right 
to  prosecute  a  particular  bill.  One  goes 
to  the  maintenance  of  any  action;  the 
other  to  the  maintenance  of  the  particu- 
lar action.  Illinois  Cent.  R.  Co.  v.  Adams, 
(1901)  180  U.  S.  28,  21  S.  Ct.  261,  45 
U.  a,  (L.  ed.)  410. 

"  Jurisdiction  ...  is  the  power  to  con- 
sider and  decide  one  way  or  the  other, 
as  the  law  may  require,  and  is  not  to  be 
declined  merely  because  it  is  not  fore- 
seen with  certainty  that  the  outcome  will 
help  plaintiff."  Geneva  Furniture  Mfg. 
Co.  V.  Karpen,  (1916)  238  U.  S.  254,  259, 
35  S.  Ct.  788,  59  U.  8.  (L.  ed.)  1295, 
1297. 

When  jurisdiction  once  attaches,  the 
court  is  bound  to  consider  all  *  issues 
properly  presented,  and  thereafter  render 
judgment  and  decree.  Its  duty  to  en- 
force its  decrees  is  no  less  obligatory  than 
its  duty  to  render  them.  Johnson  r. 
Johnson,  (D.  C.  Nev.  1915)  225  Fed.  413. 

Actual  controversy. —  To  invoke  the 
jurisdiction  of  a  court  of  justice,  it  is 
primarily  essential  that  there  be  involved 
a  genuine  and  existing  controversy,  call- 
ing for  present  adjudication  as  involving 
present  rights,  and  although  a  case  may 
have  originally  presented  such  a  contro- 
versy, if  before  decision  it  has,  through 
act  of  the  parties  or  other  cause,  lost 
that  essential  character,  it  is  the  duty  of 
the  court,  upon  the  fact  appearing,  to  dis- 
miss it.  However  convenient  or  desirable 
for  either  party  that  the  questions 
mooted  in  the  case  be  authoritatively, 
settled  for  future  guidance,  the  court  is 
not  justified  in  violating  fundamental 
principles  of  judicial  procedure  to  gratify 
that  desire.  Southern  Pac.  Co.  v.  Eshef- 
man,  (N.  D.  Cal.  1914)  227  Fed.  928. 

Collateral  attack.— Where  a  judicial 
tribunal  has  general  jurisdiction  of  the 
subject-matter,  and  the  special  facts  which 


give  it  the  right  to  act  in  a  particular 
case  are  averred  and  not  •  controverted 
upon  notice  to  all  the  parties,  jurisdic- 
tion is  acquired  and  cannot  be  aasailed  in 
a  collateral  proceeding.  When  there  is  a 
•total  want  of  jurisdiction  in  the  court,  ail 
its  acts  are  void,  but  when  there  is 
merely  a  wrongful  or  defective  execu- 
tion of  jurisdiction,  its  acts  are  voidable 
only,  and  must  be  reversed  upon  error. 
Collins  17.  Williamson,  (C.  C.  A.  6th  Cir. 
1915)  229  Fed.  69,  143  C.  C.  A,  653. 

2.  Judicial  Power   Grafted  by  Conetit^' 

Hon 

The  judicial  power  of  the  United  States, 
vested  in  the  federal  courts  by  U.  S. 
Const.,  art.  3,  §  1,  embraces  all  contro- 
versies of  a  justiciable  nature  arising 
within  the  territorial  limits  of  the  nation, 
.no  matter  who  may  be  the  parties  thereto, 
except  so  far  as  there  are  limitations  ex- 
pressed in  the  Constitution  on  the  gen- 
eral grant  of  judicial  power.  Kansas  v. 
Colorado,  (1907)  206  U.  S.  46,  27  S.  Ct 
655,  51  U.  S.   (L.  ed.)   956. 

Under  U.  S.  Const.,  art.  3,  providing 
that  the  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme 
Court  and  in  such,  inferior  courts  as  the 
Congress  may  from  time  to  time  ordain 
and  establish,  an  inferior  court  need  not 
possess  all  the  powers  and  subjects  of 
jurisdiction  of  every  other  inferior  court 
of  the  United  States.  James  v.  U.  S., 
(1903)  38  Ct.  CI.  615,  reversed  on  other 
grounds  in  (1906)  202  U.  S.  401,  26  S. 
Ct.  685,  50  U.  S.  (L.  ed.)   1079. 

The  entire  judicial  power  of  the  na- 
tion granted  to  the  lederal  courts  by 
Const.  U.  S.,  art.  3,  §  1,  is  not  limited 
by  the  declaration  in  section  2  that  "  the 
judicial  power  shall  extend  to  all  cases 
in  law  and  equity  arising  under  this  Con- 
stitution, the  laws  of  the  United  States," 
etc.  Kansas  v.  Colorado,  (1907)  206 
U.  S.  46,  27  S.  Ct.  656,  61  U.  S.  (L.  ed.) 
956. 

The  term  "controversies"  in  article  3 
of  the  Constitution  of  the  United  States 
refers  to  cases  in  which  such  controversies 
are  brought  to  the  attention  of  the  court, 
and  not  to  quarrels,  dispute's,  or  contro- 
versies at  large.  So  there  could  be  no 
controversy  of  which  the  court  could  take 
or  retain  jurisdiction  without  a  cause 
pending.  Hence  a  case  which  has  been 
dismissed  by  order  of  the  court  is  not  a 
"  controversy,"  but  merely  a  dispute  at 
large.  Baltimore,  etc.,  R.  Co.  v.  Larwill, 
(1910)  83  Ohio  St.  108,  93  N.  E.  619,  34 
L.  R.  A.  (N.  S.)   1195. 

The  cases  and  controversies  prescribed 
by  the  Constitution  for  the  courts  to  ac* 
upon  judicially  embrace  claims  brought 
before  the  courts  by  regular  proceedings 
for  the  enforcement  of  rights  or  for  the 
prevention  of  wrongs.  Ayres  r.  U.  S., 
(1908)   44  Ct.  CI.  110. 
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3.  Limited  Jurisdiction  of  Courts 

Where  the  jurisdiction  of  the  court  de- 
pends upon  the  existence  of  certain  condi- 
ditions,  as  does  the  jurisdiction  of  the 
federal  District  Court,  it  is  incumbent 
upon  the  court,  especially  in  a  case  involv- 
ing the  adjudication  of  public  questions, 
to  see  that  those  conditions  exist,  whether 
or  not  the  parties  to  the  cause  may  waive 
objection  or  acquiesce  in  the  statement 
that  those  conditions  do  exist.  Byers  f. 
McAuley,  (1893)  149  U.  S.  608,  13  S.  Ct. 
906,  37  U.  S.  (L.  ed.)  867;  Gaines  v. 
Baltimore,  etc.,  Steamship  Co.,  (£.  D.  8. 

C.  1916)  234  Fed.  786. 

The  law  is  well  settled  that  the  courts 
of  the  United  States  inferior  to  the  Su- 
preme Court  are  mere  creatures  of  Con- 
gress, and  possess  no  powers  except  those 
specifleally  granted  to  them  by  an  Act  of 
Congress,  and  this  limitation  applies  td 
all  causes  which,  under  the  Constitution, 
Congress  might  have  granted  to  the  na- 
tional courts  jurisdiction  to  hear  and  de- 
termine. Lewis  Pub.  Co.  v,  Wyman, 
(1907)  152  Fed.  200.  To  the  same  effect 
see  Stevenson  r.  Fain,  (1904)  195  U.  S. 
*  165,  25  S.  Ct.  6,  49  U.  8.  (L.  ed.)  142; 
U.  S.  V.  Mar  Ying  Yuen,  (W.  D.  Tex. 
1903)  123  Fed.  159;  U.  S.  V.  Barrett,  (N. 

D.  Cal.    1905)    135   Fed.    189;    Risley   v. 
Utica,  (N.  D.  N.  Y.  1909)   168  Fed.  737. 

"  The  Circuit  [now  District]  Courts  of 
the  United  States  have  such  jurisdiction 
as  Congress  has  conferred  upon  them, 
and  no  other,  except  that  which  neces- 
sarily inheres  in  a  court,  such  as  punish- 
ment for  contempt."  Risley  v,  Utica,  (N. 
D.  N.  Y.  1909)   168  Fed.  737,  744. 

4.  Motive  as  Affecting  Jurisdiction 

The  motives  of  litigants  in  seeking  fed- 
eral jurisdiction  are  immaterial.  It  is 
sufficient  to  entitle  them  to  such  jurisdic- 
tion that  their  case  is  brought  within  the 
terms  of  the  statute.  Wheeler  v.  Denver, 
(1913)  229  U.  S.  342,  33  8.  Ct.  842,  57 
U.  S.  (L.  ed.)    1219. 

5.  Necessity  for  Pleading  Jurisdiction 

As  the  jurisdiction  of  the  United  States 
is  limited  in  the  sense  that  it  has  no  other 
jurisdiction  than  that  conferred  by  the 
Constitution  and  laws  of  the  United 
States,  the  presumption  is  that  a  cause  is 
without  its  jurisdiction  unless  the  con- 
trary affirmatively  appears  on  the  record, 
and  it  is  not  sufficient  that  jurisdiction 
may  be  inferred  argumentatively  from 
averments  in  the  pleadings,  but  the  aver- 
ments should  be  positive,  or  the  case  will 
be  dismissed  at  any  stage  of  the  proceed- 
ings. Brown  v.  Keene,  (1834)  8  Pet.  112, 
8  U.  S.  (L.  ed.)  885;  Sheldon  v.  Sill, 
(1850)  8  How.  441,  12  U.  S.  (L.  ed.) 
1147;  Robertson  v.  Cease,  (1878)  97  U.  S. 
646,  24  U.  S.  (L.  ed.)  1057;  National 
Steamship  C;o.  r.  Tugman,  (1882)   106  U. 


S.  118,  1  S.  Ct.  58,  27  U.  S.  (L.  ed.) 
87;    Grace   r.    American    Cent.    Ins.    Co., 

(1883)  109  U.  S.  278,  3  S.  a.  207,  27 
U.    S.    (L.    ed.)     932;    Bors    v.    Preston, 

(1884)  111  U.  S.  252,  4  S.  Ct.  407,  28 
U.  S.  (L.  ed.)  419;  Mansfield,  etc.,  R.  Co. 
r.  Swan,  (1884)  111  U.  S.  379,  4  S.  Ct. 
510,  28  U.  S.  (L.  ed.)  462;  Hanford  v. 
Davies,  (1896)  163  U.  S.  273,  16  S.  Ct. 
1051,  41  U.  S.  (L.  ed.)  157;  Bobyshall 
V,  Oppenheimer,  (1824)  4  Wash.  482.  3 
Fed.  Gas.  No.  1,592;  MoCloskey  r.  Cobb, 
(1866)  2  Bond  16,  15  Fed.  Cas.  No.  8,702; 
Georgia  v,  Atkins,  (I1866)  1  Abb.  (U.  S.) 
22,  10  Fed.  Cas.  No.  5,360;  U.  S.  v. 
Southern  Pac.  R.  Co.,  (N.  D,  Cal.  1892) 
49  Fed.  297. 

But  where  the  case  is  not  dismissed  and 
proceeds  to  judgment,  such  judgment  until 
reversed  is  not  a  nullity,  and  cannot  be 
collaterally  attacked.  McCormick  t?.  SuUi- 
vant,  10  Wheat.  199,  wherein  a  bill  was 
brought  in  the  former  Circuit  Court  to 
enforce  a  claim  to  real  estate;  the  de- 
fendants filed  a  plea  in  bar  to  former  pro- 
ceedings in  a  United  States  court.  To 
this  there  was  a  special  replication  alleg- 
ing that  the  proceedings  in  such  former 
suit  were  coram  non  judice,  because  the 
record  did  not  show  affirmatively  juris- 
dictional facts.  Discussing  the  character 
and  limited  jurisdiction  of  the  inferior 
courts  of  the  United  States,  the  court 
said:  "They  are  all  of  limited  jurisdic- 
tion, but  they  are  not  on  that  account, 
inferior  courts  in  the  technical  sense  of 
those  words,  whose  judgments  are  to  be 
disregarded.  If  the  jurisdiction  be  not 
alleged  in  the  proceedings,  their  judg- 
ments and  decrees  are  erroneous  and  may 
upon  writ  of  error  or  appeal  be  reversed 
for  that  cause.  But  they  are  not  absolute 
nullities."  Accordingly  the  court  held 
that  the  decree  while  it  remained  unre- 
versed was  not  a  nullity  but  was  a  valid 
bar  to  the  subsequent  suit,  and  that  it 
could  not  be  collaterally  attacked.  See  to 
the  same  effect  Evers  t\  Watson,  156  U. 
S.  527;  Cutler  v.  Huston,  158  U.  S.  423. 

"  The  facts  upon  which  the  jurisdiction 
of  the  courts  of  the  United  States  rests 
must,  in  some  form,  appear  in  the  record 
of  all  suits  prosecuted  'before  them.  To 
this  rule  there  are  no  exceptions."  Ex  p. 
Smith,  (1877)  94  U.  S.  455,  24  U.  8. 
(L.  ed.)   165. 

It  will  be  presumed  that  a  cause  is 
without  the  jurisdiction  of  the  United 
States  District  Court,  unless  the  contrary 
affirmatively  appears '  from  the  record. 
Shade  v.  Northern  Pac.  Ry.  Co.,  (W.  D. 
Wash.   1913)    206  Fed.  353. 

Since  federal  courts  exercise  but  a  lim- 
ited jurisdiction,  conferred  by  the  Fed- 
eral Constitution  and  laws,  there  is  no 
presumption  in  favor  of  their  jurisdic- 
tion which  must  affirmatively  appear  of 
record.  Yeandle  t?.  Pennsvlvania  R.  Co., 
(C.  C.  A.  3d  Cir.  1909)^169  Fed.  938, 
95  C.   C.  A.  282;   Newcomb  v,  Burbank. 
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(G.  C.  A.  2d  Cir.  1910)  181  Fed.  334,  104 
C.  C.  A.  164. 

These  principles  are  equally  applicable 
whether  the  jurisdiction  is  invokc»d  upon 
the  ground  of  diverse  citizenship  or  upon 
the  ground  that  the  suit  is  one  arising 
under  the  Constitution  or  laws  of  the 
United  States.  Hanford  r.  Davies,  (1896) 
163  U.  S.  273,  16  S.  Ct.  1051,  41  U.  S. 
(L.  ed.)   167. 

An  admission  made  on  the  trial  of  an 
action  in  the  Circuit  Court,  of  "  the  lia- 
bility of  defendant  in  this  case  and  every- 
thing as  alleged  except  the  measure  of 
damages,"  does  not  cure  the  omission  of 
the  declaration  to  allege  facts  giving  the 
court  jurisdiction.  Grand  Trunk  West- 
ern R.  Co.  V.  Reddick,  (C.  C.  A.  7th  Cir. 
1908)  160  Fed.  898,  88  C.  C.  A.  80. 

But  a  complaint  may  be  amended  even 
after  judgment  as  to  jurisdictional  aver- 
ments. Bowden  v.  Burnham,  (C.  C,  A. 
8th  Cir.  1894)  69  Fed.  752,  19  U.  S.  App. 
448,  8  C.  C.  A.  248. 

"  The  Supreme  Court  does  not  have  to 
be  moved  to  notice  a  question  of  jurisdic- 
tion. It  is  always  on  the  alert  for  that 
question,  and  is  quick  to  dismiss  a  case 
of  which  the  lower  court  had  no  jurisdic- 
tion." Supreme  Lodge  r.*  England,  (C. 
C.  A.  8th  Cir.  1899)  94  Fed.  369,  36  C. 
C.  A.  298,  per  Caldwell,  J. 

That  the  court,  separately  from  the 
trial  on  the  merits,  may  hear  and  deter- 
mine questions  relating  to  its  jurisdic- 
tion in  any  action  before  it,  whether 
those  questions  be  raised  by  objections  to 
the  complaint,  or  by  a  plea  in  abatement, 
or  whether  taken  advantage  of  pending 
the  trial,  is  unquestion^.  American 
Sheet,  etc.,  Co.  v.  Wenzler,  (N.  D.  Ohio 
1916)  227  Fed.  321. 

6.  Joinder  of  Nonfederal  Causes 

A  federal  court  is  not  deprived  of  juris- 
diction of  causes  of  action  of  which  it  is 
authorized  and  required  to  take  cogni- 
zance by  the  fact  that  the  plaintiff  has 
joined  with  them  in  the  same  action  and 
petition  other  causes  of  which  it  has  no 
jurisdiction.  Independent  School  Dist.  r. 
Rew,  (C.  C.  A.  1901)  111  Fed.  1,  49 
C.  C.  A.  198,  66  L.  R.  A.  364. 

7.    Retrospective    Operation    of    Statutes 
Enlarging  Jurisdiction 

Statutes  enlarging  the  jurisdiction  of 
courts  operate  retrospectively,  and  there- 
fore embrace  suits  pending  at  the  time  of 
their  passage  unless  excluded  by  express 
direction  or  by  implication  from  the  lan- 
guage of  the  Act.  Larkin  v.  Saffarans, 
(W.  D.  Tenn.  1883)    15  Fed.  147. 

8.  Effect  of  State  Legislation 

In  general. —  The  power  of  the  federal 
courts  was  not  granted  by,  and  may  not 
be  revoked,  impaired,  or  resrtricted  by,  any 


law  or  Act  of  a  state.  Brun  9.  Mum, 
(C.  C.  A.  8th  Cir.  1906)  151  Fed.  145, 
80  C.  C.  A.  613;  Collin  County  Nat.  Bank 
V.  Hughes,  (C.  C.  A.  8th  Cir.  1907)  165 
Fed.  389,  83  C.  C.  A.  661;  Butler  Bros. 
Shoe  Co.  V.  U.  S.  Rubber  Co.,  (CCA. 
8th  Cir.  1907)  166  Fed.  1,  84  C.  C.  A.  167; 
Dunlop  V.  Mercer,  (C.  C.  A.  8th  Cir.  1907) 
156  Fed.  546,  86  C  C.  A.  436 ;  Vitkins  r. 
Clyde  SS.  Co.,  (1916)  232  Fed.  288;  U.  S. 
r.  Drennen,  (1846)  Hempst.  320,  25  Fed. 
No.  14,992. 

A  state  law  cannot  give  jurisdiction  to 
any  federal  court;  but  a  state  law  may 
give  a  substantial  right  of  such  a  char- 
acter that  where  there  is  no  impediment 
arising  from  the  residence  of  the  parties, 
the  right  may  be  enforced  in  the  proper 
federal  tribunal  whether  it  be  a  court  of 
equity,  of  admiralty,  or  of  common  law. 
The  statute  in  such  cases  does  not  confer 
the  jurisdiction.  That  exists  already,  and 
it  is  invoked  to  give  effect  to  the  right 
by  applving  the  appropriate  remedy.  Ex 
p.  McNeil,  (1871)  13  Wall.  236,  20  U.  S. 
(L.  ed.)    624. 

The  Constitution  and  laws  of  the  United 
States  confer  jurisdiction  and  the  duty  on  . 
the  national  courts  to  enforce  their  judg- 
ments, and  to  decide  by  their  own  inde- 
pendent judgment  every  controversy  which 
affects  their  complete  execution,  and  the 
power  cannot  be  limited  or  diminished  by 
the  legislation  of  the  atates  or  the  deci- 
sions of  their  courts.  Brun  v,  Mann, 
(C.  C.  A.  «th  Cir.  1906)  161  Fed.  146,  SO 
C.  C.  A.  613. 

The  judicial  power,  authority  and  duty 
of  the  federal  courts  is  wholly  independ- 
ent of  state  action.  It  cannot,  directly 
or  indirectly,  be  destroyed,  abridged,  lim- 
ited or  rendered  less  efficacious  by  any 
state  statute,  or  by  any  exertion  of  state 
authority  whatever.  Johnson  v.  Johnson, 
(D.  C.  Nev.  1916)    225  Fed.  413. 

If  a  suit,  when  viewed  in  the  light  of 
recognized  principles  of  jurisprudoice,  ap- 
pears to  be  a  suit  of  a  civil  nature  at 
common  law  or  in  equity,  it  matters  not 
that  bv  a  local  statute  exclusive  cogni- 
zance nas  been  in  terms  reserved  to  the 
courts  of  the  state  generally  or  to  some 
specially  designated  local  tribunal.  Spen- 
cer V.  Watkins,  (C.  C.  A.  8th  Cir.  1909) 
169  Fed.  379,  94  C.  C.  A.  659. 

It  has  long  been  settled,  as  to  contro- 
versies between  citizens  of  different  statee. 
that  the  states  cannot  annul  or  abridge 
the  jurisdiction  of  courts  of  the  United 
States.  Tucker  r.  Hubbert,  (C.  C.  A- 
6th  Cir.  1912)  196  Fed.  849,  117  C.  Q  A. 
365. 

Rifthts  created  and  remedies  provided 
by  the  statutes  of  the  state  to  be  pur- 
sued in  the  state  courts  may  be  admin- 
istered in  the  national  courts,  either  at 
law  or  in  equity,  or  in  admiralty,  as 
the  nature  of  the  rights  and  remedies  may 
require.  Piatt  r.  Lecocq,  (C.  C.  A.  8th 
Cir.  1907)   158  Fed.  723.  85  C.  C.  A.  621. 
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15  L.  R.  A.  (N.  S.)  658,  reversing  (C.  G. 
S.  D.  1906)  150  Fed.  391. 

Prescribing  forms  and  modes  of  pro- 
ceeding.—  In  Schmulbach  v,  Caldwell,  (C. 
C.  A.  4th  Cir.  191?)  198  Fed.  16,  115 
C.  G.  A.  650,  the  court  said:  "Assuming 
tha;t  the  Circuit  Court  had  jurisdiction, 
because  of  diverse  citizenship  of  the  par- 
ties, it  is  settled  that  whether  the  suit  is 
to  be  at  law  or  in  equity  is  dependent 
upon  familiar  principles  of  federal  juries- 
diction  and  procedure.  In  Clark  v.  Smith, 
[1839]  13  Pet.  195,  10  U.  S.  (L.  ed.)  123, 
it  is  said :  '  The  state  legislatures  cer- 
tainly have  no  authority  to  prescribe  the 
forms  and  modes  of  proceeding  in  the 
courts  of  the  United  States;  but  having 
created  a  right,  and  at  the  same  time  pre- 
scribed a  remedy  to  enforce  it,  if  the 
remedy  prescribed  is  substantially  con- 
sistent with  the  ordinary  modes  of  pro- 
ceeding on  the  chancery  side  of  the  federal 
courts,  no  reason  exists  why  it  should 
not  be  pursued  in  the  same  form  as  it  is 
in  the  state  courts.  On  the  contrary,  pro- 
priety and  convenience  suggest  that  the 
practice  should  not  materially  differ  when 
the  titles  to  land  are  the  subjects  of  in- 
vestigation.' This  rule  has  been  uni- 
formly followed  in  the  federal  courts,  and 
has  been  specifically  applied  to  suits  to 
enforce  mechanics'  liens." 

Where  the  subject-matter  of  the  litiga- 
tion is  within  the  jurisdiction  of  the 
federal  District  Court  either  in  law  or  in 
equity,  the  jurisdiction  cannot  be  defeated 
on  the  ground  that  the  state  statute  gives 
a  remedy  in  a  form  which  is  not  available 
in  such  form  in  the  federal  court.  Wilson 
V.  Smith,  (E.  D.  Pa.  1895)   66  Fed.  81. 

"The  legislature  of  a  state  cannot  by 
making  speoial  provieion  for  the  trial  of 
particular  controversies,  nor  by  declaring 
such  controversies  to  be  special  proceed- 
ings and  not  civil  suits  &t  law  or  in 
equity,  deprive  the  federal  courts  of  ju- 
risdiction. .  .  .  Neither  the  legislature 
nor  the  courts  of  a  state  have  the  power 
by  giving  new  namee  to  legal  proceedings 
to  change  their  essential  character. 
Courts  will  look  beyond  forme  to  the  sub- 
stance, and  from  it  determine  whether  the 
controversy  in  its  essential  nature  is  a 
suit  at  law  or  in  equity  as  understood 
by  the  courts  of  the  United  States."  In 
re  Jarnecke  Ditch,  (C.  C.  Ind.  1895)  69 
Fed.  161. 

The  jurisdiction  of  the  courts  of  the 
United  States  over  controversies  cannot  be 
impaired  by  the  laws  of  the  states  which 
prescribe  the  modes  of  redress  in  their 
courts  or  w^hich  regulate  the  distribu- 
tion of  their  judicial  power;  and  a  state 
statute  which  takes  away  the  corporate 
character  of  a  county  and  provides  for 
the  presentation  of  all  demands  against 
the  county  to  the  County  Court  for  allow- 
ance or  rejection,  will  not  prevent  a  suit 
in  the  federal  court  to  recover  on  such 
a  demand.     National   Bank  v.   Sebastian 
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County,  (1879)  6  Dill.  414,  17  Fed.  Caa. 
No.  10,040. 

Enlarging  probate  jurisdiction. — Where 
the  laws  of  a  state  enlarge  the  jurisdic- 
tion of  the  probate  courts,  which  ordi- 
narily embraces  proceedings  in  rem  in 
respect  to  estates  of  decedents,  as  the  pro- 
bating of  wills  and  the  administration  of 
estates  by  which  the  property  of  a  dece- 
dent is  devolved,  to  include  also  suits  for- 
merly cognizable  in  the  form  of  ordinary 
suits  at  law  or  in  equity  in  courts  of  gen- 
eral jurifldiction,  they  are  dealing  with 
that  which  may  also  be  subject  to  the 
judicial  power  of  the  United  States,  and, 
while  they  may  properly  regulate  the  ju- 
risdiction of  the  courts  of  the  state,  they 
cannot  restrict  that  of  the  federal  courts. 
Spencer  v,  Watkins,  (G.  C.  A.  8th  Cir. 
1909)   169  Fed.  379,  94  C.  G.  A.  659. 

Prohibiting  foreign  corporations  from 
sning  in  state  courts. —  The  provision  of 
a  sUkte  law  prohibiting  unqualified  for- 
eign corporations  doing  business  in  the 
state  from  suing  in  its  courts,  does  not 
a£fect  the  power  of  the  federal  courts  to 
determine  controversies  in  bankruptcy 
proceedings  or  other  controversies  of 
which  the  Constitution  and  the  Acts  of 
Congress  give  them  jurisdiction.  Dunlop 
V.  Mercer,  (€.  C.  A.  8th  Cir.  1907)  166 
Fed.  545,  86  C.  C.  A.  435. 

Recovery  on  municipal  bonds. — A  fed- 
eral court  in  a  proper  case  has  jurisdic- 
tion  of  an  action  to  recover  on  municipal 
bonds  though  the  state  law  allows  a  pro- 
ceeding by  mandamus  against  the  proper 
oflScer  to  collect  the  amount  thereof. 
Chickaming  Tp.  v.  Carpenter,  (1882)  106 
U.  S.  663,  1  S.  Ct.  620,  27  U.  8.  (L.  ed.) 
307. 

Suit  to  quiet  title. — A  state  statute  au- 
thorizing the  maintenance  of  a  suit  to 
quiet  title,  although  the  plaintiff  is  out 
of  possession,  is  an  enlargement  of  equi-' 
table  rights  which  may  be  administered 
by  a  federal  court,  and,  having  jurisdic- 
tion to  entertain  such  an  action,  the 
federal  court  may  determine  any  question- 
arising  therein  which  could  be  determined 
by  any  state  court.  Farr  r.  Hobe-Peters 
Land  Co.,  (C.  C.  A.  7th  Cir.  1911)  188 
Fed.  10,  110  C.  C.  A.  160,  reversing  (Wf^ 
D.  Wis.  1908)    170  Fed.  644. 

Diversity  of  citizenship. —  The  jurisdic^l 
tion  of  a  federal  court  arising  from  di^ 
versity  of  citizenship  of  t^e  parties  cannot 
be  impaired  or  annulled  by  a  state  stat- 
ute. Memphis  St.  R.  Co.  r.  Bobo,  (C.  0. 
A.  6th  Cir.  1916)  232  Fed.  708,  146  C. 
C.  A.  634. 

II.  Suits  op  GnnL  Nature  at  Gomkon 
Law  or  Equity 

1.  In  General 

The  phrase  "  suits  at "  common  law  and 
in  equity "  embraces  not  only  Ordinary 
actions  and  suits,  but  includes  all  the 
proc«edings  carried  On  in  the  ordinary  law 
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and  equity  tribunals  as  distinguifi^^ed 
from  proceedings  in  military,  admiralty, 
and  ecclesiastical  courts.  It  is  a  very 
comprehensive  term,  and  is  understood 
to  apply  to  any  proceedings  in  a  court  of 
justice  by  which  an  individual  pursues 
a  remedy  which  the  law  affords.  In  re 
Silvies  River,  (D.  C.  Ore.  1912)  199  Fed. 
495. 

This  clause  was  used  in  contradistinc- 
tion to  admiralty  and  criminal  cases.  It 
does  not  restrict  the  jurisdiction  to  old 
and  settled  forms,  but  includes  all  suits 
in  which  legal  rights  are  to  be  ascertained 
and  determined.  U.  S.  t\  Block  121, 
(1872)  3  Biss.  208,  24  Fed.  Cas.  No. 
14,610. 

The  definitions  of  jurisdiction  contained 
in  the  statute  in  the  text  do  not  refer  to 
the  claim  sued  upon,  its  character  or  its 
origin,  but  only  to  the  nature  and  form 
of  the  action  which  may  be  made  the 
instrument  for  establishing  the  demand. 
Virginia  Gold  Cases,  (1877)  1  Hughes 
347,  27  Fed.  Cas.  No.  16,335. 

The  decision  of  the  highest  court  of  a 
state  upon  the  question  whether  a  par- 
ticular proceeding  is  a  suit  at  law  or  in 
equity,  does  not  conclude  the  federal 
court  when  called  upon  to  decide  the 
same  question.  Upshur  County  r.  Rich, 
(1890)  135  U.  S.  467,  10  S.  C't.  651,  34 
U.  S.  (L.  ed.)  196;  Lackawanna  Coal, 
etc.,  Co.  17.  Bates,  (1893)  56  Fed.  738; 
Wilson  17.  Smith,  (1895)  66  Fed.  81; 
In  re  Jamecke  Ditch,  (1895)  69  Fed. 
161;  In  re  Stutsman  County,  (1898)  88 
Fed.  340. 

A  judgment  which  conclusively  deter- 
mines a  right  or  obligation,  so  that  the 
same  matter  cannot  be  further  litigated, 
except  by  writ  of  error  or  appeal,  is  an 
exercise  of  judicial  power;  -and  a  pro- 
ceeding in  a  court  of  common  law  or 
equity  which  culminates  in  such  a  judg- 
ment is  a  **  suit "  within  the  meaning  of 
the  Judiciary  Acts.  In  re  Stutsman 
County,  (C.  C.  N.  D.  1898)  88  Fed.  337. 

2.  ''Suits** 

In  general. —  The  term  "  suit "  is  under- 
stood to  apply  to  any  proceeding  in  a 
court  of  justice  by  which  an  individual 
pursues  that  remedy  in  a  court  of  justice 
which  the  law  affords  him.  Cohens  t?. 
Virginia,  (1821)  6  Wheat  264,  5  U.  S. 
(L.  ed.)  257;  In  re  Stutsman  County, 
(C.  C.  N,  D.  1898)  88  Fed.  337;  White  r. 
Philadelphia,  (1871)  8  Phila.  (Pa.)  241; 
Weston  17.  Charleston,  (1829)  2  Pet.  449, 
7  U.  S.  (L.  ed.)  481;  Holmes  r.  Jennison, 
(1840)  14  Pet.  540,  10  U.  S.  (L.  ed.)  579; 
Ex  p.  Milligan,  (1866)  4  Wall.  2,  18  U.  S. 
(L.  ed.)  281;  Upshur  County  v.  Rich, 
(1890)  135  U.  S.  467,  10  S.  Ct.  651,  34 
U.  S.  (L.  ed.)  196;  Richardson  v.  Green, 
(C.  C.  A.  9th  Cir.  1894)  61  Fed.  423,  15 
U.   S.   App.  488,  9  C.  C.  A.   565;    In  re 


Jamecke  Ditch,  (1895)  69  Fed.  161; 
In  re  Chicago,  (1894)  64  Fed.  898;  Mc- 
Cullough  V.  Large,  (1884)  20  Fed.  311; 
Lackawanna  Coal,  etc.,  Co.  r.  Bates, 
(1893)  56  Fed.  740. 

It  must  be  a  proceeding  in  which  a 
judgment  or  decree  can  be  rendered  or 
some  action  taken  affecting  the  right  of 
both  parties.  In  re  Iowa,  etc.,  Constr. 
Co.,  (C.  C.  la.  1881)  6  Fed.  801,  2  Mc- 
Crary  (U.  S.)  178;  Clafflin  r.  Robbins, 
(1876)  1  Flipp.  603,  29  Fed.  Cas.  No. 
17,387. 

It  is  none  the  less  a  suit  because  the 
proceeding  cannot  be  had  in  the  same 
form  in  the  federal  court  as  that  given 
by  the  state  law  upon  which  it  is  founded. 
Wilson  V.  Smith,  (£.  D.  Pa.  1895)  66 
Fed.  81. 

A  controversy  is  involved  in  a  svit 
whenever  any  property  or  claim  of  the 
parties  capable  of  pecuniary  estimation 
is  the  subject  of  litigation,  and  is  pre- 
sented bv  the  pleadings  for  judicial  de- 
termination. Gaines  r.  Fuentes,  (1875) 
92  U,  S.  10,  23  U.  S.  (L.  ed.)  524;  Missis- 
sippi, etc..  Boom  Co.  i*.  Patterson,  (1878) 
98  U.  S.  403,  25  U.  S.   (L.  ed.)  206. 

Proceeding  by  or  before  executive  or 
administrative  officers. — A  proceeding  car- 
ried on  by  or  before  executive  or  adminis- 
trative officers  in  the  exercise  of  their 
proper  functions  cannot  be  regarded  as  a 
suit  or  action,  although  it  may  become 
such  on  appeal  to  a  court  having  power  to 
determine  questions  of  law  and  fact 
either  with  or  without  a  jury,  and  where 
there  are  parties  litigant  to  contest  the 
case  on  one  side  or  the  other.  In  re  Sil- 
vies River,  (D.  C.  Ore.  1912)  199  Fed. 
495. 

A  proceeding  not  in  a  court  of  justice^ 
but  carried  on  by  executive  officers  in  the 
exercise  of  their  proper  functions,  is 
purelv  administrative,  and  cannot  be 
called  a  suit;  but  on  appeal,  docketed  in 
a  court  where  the  case  is  to  be  heard  dt 
novOf  it  becomes  a  suit.  Delaware  County 
V.  Diebold  Safe,  etc.,  Co.,  (1890)  133 
U.  S.  473,  10  S.  Ct.  399,  33  U.  S.  (L.  ed.) 
674;  Fuller  t7.  Colfax  County,  (C.  C.  Neb. 
1882)   14  Fed.  177. 

CreditOTi'  bill. — A  suit  brought  under 
a  state  statute  which  provides  that  the 
chancery  courts  of  that  state  should  have 
jurisdiction  of  bills  exhibited  by  cred- 
itors who  had  not  obtained  judgments  at 
law,  is  not  a  suit.  Cates  v.  Allen,  (1893) 
149  U.  S.  451,  13  S.  Ct.  883,  37  U.  S. 
(L.  ed.)   804. 

Action  for  recovery  of  legacy.— An  ac- 
tion for  the  recovery  of  a  legacy,  brought 
in  conformity  with  a  state  statute  which 
authorizes  such  action,  is  a  suit.  Wilson 
r.  Smith,  (E.  D.  Pa.  1895)  66  Fed.  81. 

Eminent  domain  proceeding. — A  pro- 
ceeding to  take  land  for  public  uses  by 
condemnation  is  a  suit.     Kohl  v,  U.  S., 
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(1875)    91  U.  S.  367,  23  U.  S.    (L.  ed.) 
449. 

Wlhere  a  state  statute  authorized  a 
city  to  acquire  by  condemnation  the 
waterworks  located  therein  when  the 
franchise  expired,  and  in  pursuance  of 
the  procedure  required  by  the  law  the 
common  council  presented  a  resolution 
to  the  Supreme  Court  of  the  state  ask- 
ing for  the  appointment  of  three  judges 
to  act  as  a  court  of  condemnation,  and 
immediately  after  their  appointment  and 
organissation  as  a  court  a  petition  for 
removal  of  the  cause  was  presented, 
it  wag  held  that  the  proceeding  was  not 
then  a  suit  within  the  meaning  of  this 
section  of  the  Judicial  Code.  Des  Moines 
Water  Co.  v.  Des  Moines,  ( C.  C.  A.  8th 
Cir.  1913)  206  Fed.  667,  124  C.  C.  A. 
446. 

Habeas  corpus. — A  habeas  corpus  pro- 
ceeding is  a  suit.  Holmes  v,  Jennison, 
(1840)  14  Pet.  640,  10  U.  S.  (L,  ed.) 
579. 

Proceeding  for  seizure  of  yacht  in  sat- 
isfaction of  mortgage  indebtedness. — A 
petition  termed  under  the  laws  of  Lou- 
isiana **  executory  process,"  praying  for 
the  seizure  and  sale  of  a  steam  yacht 
in  satisfaction  of  a  mortgage  indebted- 
ness, is  a  "suit,"  Coyle  v.  Stern,  (C.  C. 
A.  5th  Cir.  1912)  193  Fed.  582,  113  C.  C. 
A.  450.      • 

Proceeding  against  stockholder. — A  pro- 
ceeding against  a  stockholder,  under  a 
state  statute,  after  a  return  of  nulla  bona 
on  execution  issued  against  the  corpora- 
tion, is  a  suit  within  the  meaning  of  the 
statute^  Lackawanna  Coal,  etc.,  Co.  v. 
Bates,   (W.  D.  Mo.  1893)   56  Fed.  737. 

Proceeding  for  collection  of  delinquent 
taxes. — A  proceeding  for  the  collection  of 
delinquent  taxes  provided  by  a  state 
statute,  the  primary  object  of  which  is  to 
have  the  validity  of  the  tax  judicially 
determined  and  all  defenses  cut  off  before 
the  property  is  sold,  where  the  judgment 
of  the  court  not  only  sustains  such  taxes 
as  are  found  to  be  legal,  but  also  cancels 
those  that  are  found  to  be  void,  is  a 
suit  within  the  meaning  of  this  clause. 
In  re  Stutsman  County,  (C.  C.  N.  D. 
1898)    88  Fed.  337. 

Proceeding  to  try  right  to  property. — 
A  prt)ceeding  under  a  state  statute  to  try 
the  right  to  property,  levied  upon  under 
an  execution  against  a  third  person,  is 
not  a  suit  within  the  meaning  of  the 
statute.  Alexandria  First  Nat.  Bank  r. 
Turnbull,  (1872)  16  Wall.  190,  21  U.  S. 
(L.  ed.)  296;  Poole  v.  Thateherdeft,  (C. 
C.  Minn.  1883)  19  Fed.  49;  Flash  v.  Dil- 
lon, (E.  D.  Tex.  1884)  22  Fed.  1. 

Drainage  proceeding. —  Facts  held  to 
show  that  the  proceeding  in  Caldwell 
County  Drainage  Dist.  No.  19  v.  Chicago, 
etc.,  R.  Co.,  (W.  D.  Mo.  1912)  198  Fed. 
253,  was  a  "  suit." 


A  writ  of  right  is  a  "  suit.*'  Green  v. 
Liter,  (1814)  8  Cranch  229,  3  U.  S. 
(L.  ed.)    546. 

3.  "  Of  a  civil  nature  " 

In  general. —  It  is  not  the  form  but  the 
nature  of  the  action  which  determines 
whether  it  is  a  civil  suit  within  the 
meaning  of  the  statute.  Ames  v,  Kansas, 
(1884)  HI  U.  S.  449,  4  S.  Ct.  437,  28 
U.  S.  (L.  ed.)  482;  Wisconsin  i\  Pelican 
Ins.  Co.,  (1888)  127  U.  S.  266,  8  S.  Ct. 
1370,  32  U.  S.  (L.  ed.)  239;  Iowa  i?. 
Chicr/;  ,  (tc,  R.  Co.,  (1889)  37  Fed.  497; 
Texas  t.  Day  Land,  etc.,  Co.,  (1890)  41 
Fed.  230;  Dey  v.  Chicago,  etc.,  R.  Co., 
(1891)  45  Fed.  84;  Indiana  v,  Alleghany 
Oil  Co.,   (1898)    85  Fed.  873. 

Action  penal  in  nature. —  If  the  action 
is  penal  in  its  nature  the  fact  that  the 
state  statute  declares  it  to  be  a  civil 
action  does  not  make  it  a  suit  of  a  civil 
nature.  Indiana  r.  Alleghany  OH  Co., 
(C.  0.  Ind.  1898)  86  Fed.  870, 

Action  for  indemnity  for  civil  injury. 
— ^Where  the  object  of  an  action  is  in- 
demnity for  a  civil  injury  it  is  not  a 
penal  action  though  the  statute  punishes 
the  act  committed  by  the  defendant  as  a 
crime.  Buford  t?.  Strother,  (C.  C.  la. 
1881)  10  Fed.  406,  3  McCrary  (U.  S.) 
253;  Robertson  v.  KetteU,  (1887)  64  N. 
H.  430,  14  Atl.  78. 

Suit  for  recovery  of  penalty. — ^A  suit 
brought  to  recover  a  penalty  for  viola- 
tion of  a  law  of  a  criminal  nature,  even 
when  the  remedy  provided  by  the  statute 
is  a  civil  action,  is  not  a  suit  of  a  civil 
nature.  Iowa  v.  Chicago,  etc.,  R.  Co., 
(1889)  37  Fed.  503;  Ferguson  v.  Ross, 
(1889)  38  Fed.  161;  Indiana  v.  Alle- 
ghany Oil  Co.,  (1898)  85  Fed,  870;  Texas 
V,  Day  Land,  etc.,  Co.,  (1890)  41  Fed. 
228,    (1897)    49  Fed.  593. 

A  suit  under  the  Texas  law  to  recover 
a  penalty  for  unlawfully  herding  or  graz- 
ing cattle  on  state  lands  is  not  a  suit 
of  a  civil  nature.  Texas  v.  Day  Land, 
etc.,  Co.,   (W.  D.  Tex.  1890)  41  Fed.  228. 

An  action  brought  by  a  person  in  his 
official  capacity  as  shore  inspector  to  re- 
cover penalties  under  the  state  law  for 
depositing  prohibited  materials  in  the 
waters  of  a  harbor  is  in  its  nature  penal. 
Ferguson  v,  Ross,  (E.  D.  N.  Y.  1889)  38 
Fed.  161. 

A  suit  to  recover  a  penalty  given  for 
the  importation  of  foreign  laborers,  is  a 
suit  of  a  criminal  nature,  and  the  pro- 
visions of  the  Act  giving  jurisdiction  to 
the  federal  courts  are  not  repealed  by  the 
provisions  in  the  text  giving  jurisdiction 
to  the  federal  courts  '*of  all  suits  of  a 
civil  nature"  where  the  matter  in  dis- 
pute, exceeds  the  jurisdictional  amount. 
U.  S.  V.  Whitcomb  Metallic  Bedstead  Co.. 
(D.    C.    Conn.    1891)    45   Fed.   89;    U.  S. 
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V.   Mexican   Nat.    R.    Co.,    (W.    D.   Tex. 
1880)    40  Fed.  769. 

Alimony. — A  claim  for  future  alimony 
under  a  judgment  of  a  state  court  is 
an  action  of  a  civil  nature  within  the 
jurisdiction   of  the  federal  courts,  other 

i'urisdictional  requisites  being  present, 
srael  v,  Israel,  (E.  D.  Pa.  1004)  130 
Fed.  237. 

Drainage  proceedings. — An  Indiana  pro- 
ceeding for  the  establishment  of  a  drain, 
in  which  the  petitioning  landowners  be- 
come parties  on  one  side  and  those  op- 
posing the  drain  become  parties  on  the 
other  side  of  the  issue,  as  to  whether  the 
drain  would  promote  public  health  or  be 
of  public  utility,  is  a  civil  suit  within 
the  meaning  of  this  clause.  In  re  Jar- 
necke  Ditch,  (C.  C.  Ind.  1805)  69  Fed. 
161. 

Eminent  domain  proceedings. — A  pro- 
ceeding under  a  state  statute  to  deter- 
mine the  compensation  of  a  landowner 
for  property  taken  for  a  public  use  under 
the  power  of  eminent  domain  is  a  suit 
of  a  civil  nature,  of  which  a  federal  court 
has  jurisdiction.  In  re  Delafield,  (W.  D. 
Pa.  1901)  100  Fed.  577;  Patterson  r. 
Mississippi,  etc.,  Boom  Co.,  (1875)  3  Dill. 
465,  18  Fed.  Cas.  No.  10,829. 

But  a  proceeding  by  a  railroad  com- 
pany to  obtain  the  approval  of  the  rail- 
road commissioners  to  take  land  by  con- 
demnation is  not  a  suit  within  the  juris- 
diction of  the  federal  court.  New  York, 
etc,  R.  Co.  t\  Cockroft,  (C.  C.  Conu. 
1891)    46  Fed.  881. 

It  was  held  in  Hartford,  etc.,  R.  Co.  r. 
Montague,  (C.  C.  Conn.  1809)  94  Fed. 
227,  that  a  proceeding  under  a  state  stat- 
ute for  the  appointment  of  appraisers  to 
estimate  damages  for  the  taking  and 
occupation  of  certain  real  estate  for  rail- 
road purposes,  was  a  suit  of  a  civil 
nature. 

Forcible  entry  and  detainer. —  The  ac- 
tion of  forcible  entry  and  detainer,  au- 
thorized by  111.  Stat.  Feb.  16,  1874,  is  a 
civil  suit.  Wheeler  t;.  Bates,  (1874)  6 
Biss.  88,  29  Fed.  Cas.  No.  17,492. 

Libel  in  personam  in  admiralty. — A 
libel  in  personam  in  admiralty  is  not  a 
"  civil  suit "  within  the  meaning  of  this 
clause.  Atkins  v.  Fibre  Disintegrating 
Co.,  (1873)  18  Wall.  272,  21  U.  vS.  (L. 
ed.)  841;  Manchester  t?.  Hotchkiss, 
(1871)  13  Int.  Rev.  Rec.  125,  16  Fed. 
Cas.   No.   9,004. 

Prize  proceeding. — A  prize  proceeding 
against  an  inhabitant  of  the  United 
States  is  a  civil  suit.  Ex  p.  Graham, 
(1818)  3  Wash.  456,  10  Fed.  Cas.  No. 
5,657. 

Proceeding  for  contempt. — A  proceed- 
ing for  a  purely  criminal  contempt  of 
court  is  not  a  suit  of  a  civil  nature. 
McLeod  r.  Duncan,  (1852)  5  MfLean 
342,  16  Fed.  Cas.  No.  8.898;  Williams 
Mower,    etc.,    Co.    v.    Raynor,     (1876)     7 


Bias.  245,  30  Fed.  Cas.  No.  17,748;  Klik 
V.  Milwaukee  Dust  Collector  Mfg.  Co., 
(£.  D.  Wis.   1885)    26  Fed.  501. 

Qno  warranto. — An  information  in  the 
nature  of  a  quo  warranto,  in  the  name 
and  on  behalf  of  the  people  of  the 
state,  should  be  regarded  as  a  suit  of  a 
civil  nature,  notwithstanding  that  the 
practice  in  the  state  court  in  this  class 
of  cases  is  in  some  respects  similar  to 
that  obtaining  in  criminal  cases,  and 
although  informations  in  the  nature  of 
quo  warranto  may  be  of  quasi  criminal 
nature.  Ames  v,  Kansas,  (1884)  111  U. 
S.  449,  4  S.  Ct.  437,  28  U.  S.  (L.  ed.) 
482;  Illinois  t?.  Illinois  Cent.  R.  Co.,  (N. 
D.  lU.  1888)  33  Fed.  721. 

Scire  facias. — A  proceeding  in  the  na- 
ture of  a  scire  facias  at  the  common  law 
to  repeal  a  patent  is  a  civil  suit. 
Stearns  r.  Barrett,  (1816)  1  Mason  153, 
22  Fed.  Cas.  No.  13,337. 

Seizure  and  sale  of  land. — ^A  proceed- 
ing under  the  Louisiana  Act  under  which 
the  creditor  may  obtain  an  order  for  the 
seizure  and  sale  of  land  described  in  his 
mortgage  without  previous  notice  to  the 
debtor,  where  the  sale  cannot  take  place 
until  the  debtor  has  had  notice  and  op- 
portunity to  interpose  objections,  is  a 
civil  suit.  Fleitas  v,  Richardson,  (1893) 
147  U.  S.  538,  13  S.  Ct.  429,  37  U.  S.  (L, 
ed.)   272. 

Wrongful  death. —  The  MassachusetU 
Employers*  Liability  Act,  which  author- 
izes an  action  to  recover  damages  for  the 
death  of  an  employee,  to  be  '*  assessed 
with  reference  to  the  degree  of  culpabil- 
ity of  the  employer  or  of  the  person  for 
whose  negligence  the  employer  is  liable," 
is  not  a  penal  statute  in  such  sense  that 
an  action  based  thereon  may  not  be  main- 
tained in  a  federal  court.  Malloy  v. 
American  Hidii,  etc.,  Co.,  (C.  C.  Mas& 
1906)   148  Fed.  482. 

4.  At  Law  and  Equity 
a.  In  General 

Jurisdiction. —  Jurisdiction  at  law  and 
in  equity  are  as  separate  in  the  federal 
courts  as  if  administered  by  different 
tribunals.  Forty  Fort  Coal  c5o.  r.  Kirk- 
endall,  (M.  D.  Pa.  1915)   233  Fed.  704. 

The  federal  courts  have  a  jurisdiction 
in  law  and  a  jurisdiction  in  equity,  vested 
in  the  same  judges.  Armstrong  Cork  Co. 
V.  Merchants*  Reifrigerating  Co.,  (C.  C.  A. 
1910)   184  Fed.  199.  107  C.  C.  A.  03. 


b.  "At  Common  Law** 

The  words  "  at  common  law  "  were  in- 
tended to  embrace  not  merely  suits  which 
the  common  law  recognized  as  among  ita 
old  and  settled  proceedings,  but  suits  in 
which  legal  rights  were  to  be  ascertained 
and  determined  as  distinguished  from 
rights    in    equity,    as    well    as    suits    in 
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admiraltj.  Robinson  t?.  Campbell,  (1818) 
3  Wheat.  212,  4  U.  S.  (L.  ed.)  372;  Irvine 
V.  Marshall,  ( 1857 )  20  How.  658,  15  U.  S. 
(L.  ed.)  994;  Kohl  i\  U.  S.,  (1875)  91 
U.  S.  367,  23  U.  S.   (L.  ed.)   449. 

The  expression  has  been  held  to  mean 
all  suits  m  which  legal  rights  were  to  be 
ascertained  and  determined,  in  contra- 
distinction .  to  those  where  equitable 
rights  alone  were  recognized  and  equi- 
table remedies  administered,  and  to  ad- 
miralty proceedings,  and  not  merely  suits 
which  the  common  law  recognized  among 
its  old  and  settled  proceedings.  Parsons 
c.  Bedford,  (1830)  3  Pet.  433,  7  U.  S. 
(L.  ed.)  732;  Keith  v.  Rockingham,  (C. 
C.  Vt.  1880)   2  Fed.  834. 

"  The  phrase  means  all  those  suits  in 
which  the  rights  must  be  established  and 
the  remedies  sought  by  the  procedure 
known  and  prevailing  in  the  courts  of 
law,  as  distinguished  from  the  procedure 
and  the  remedies  prevailing  in  and  admin- 
istered by  courts  of  equity, —  that  is,  by 
a  court  and  jury."  Brisenden  v.  Cham- 
berlain, (C.  C.  S.  C.  1892)  53  Fed.  307. 

ii.ction  on  right  created  by  statute. — 
The  words  "  at  common  law "  do  not 
mean  and  are  not  confined  to,  suits  based 
on  rights  which  owe  their  origin  to  the 
common  law  as  distinguished  from  rights 
created  by  the  statute.  Gordon  r.  Long- 
est, (1842)  16  Pet.  97,  10  U.  S.  (L.  ed.) 
900;  Dennick  v.  Central  R.  Co.,  (1880) 
103  U.  S.  11,  26  U.  S.  (L.  ed.)  439; 
Texas,  etc,  R.  Co.  v.  Cox,  (1892)  145 
U.  S.  593,  12  S.  Ct.  905,  36  U.  S.  (L.  ed.) 
829;  EiB  p.  McNiel,  (1871)  13  Wall.  236, 
20  U.  S.  (L.  ed.)  624;  Van  Norden  t?. 
Morton,  (1878)  99  U.  S.  378,  25  U.  S. 
(L.  ed.)  453;  Elliott  r.  Shuler,  (W.  D. 
N.  C.  1892)  50  Fed.  454;  Brisenden  v. 
Chamberlain,  (C.  C.  S.  C.  1892)  53  Fed. 
307. 

The  words  are  applicable  to  an  action 
for  damages  for  negligence  wholly 
founded  upon  a  state  statute.  Keith  v. 
Rockingham,  (C.  C.  Vt.  1880)  2  Fed. 
834. 

Eminent  domain  proceedings. — A  pro- 
'^eeding  by  the  United  States  to  take 
land  for  public  uses  by  condemnation  is 
a  suit  at  common  law  within  the  mean- 
ing of  this  clause.  Kohl  v.  U.  S.,  (1S75) 
91  U.  S.  367,  23  U.  S.  (L.  ed.)  449;  U.S. 
r.  Inlots,  (1873)  2  Am.  L.  Rec.  314,  513, 
26  Fed.  Cas.  Xo.  15,441;  U.  S.  v.  Block 
121,  (1872)  3  Biss.  208,  24  Fed.  Cas.  No. 
14,610;  U.  S.  r.  Oregon  R.,  etc.,  Co., 
(C.  C.  Ore.  1883)   16  Fed.  524. 

A  judicial  proceeding  under  a  state 
law  to  condemn  land  for  a  public  pur- 
pose is  a  civil  suit  at  common  law  within 
the  meaning  of  this  clause.  MiRRiHsippi, 
etc..  Boom  Co.  t\  Patterson,  (1878)  98 
U.  S.  403,  25  U.  S.  (L.  ed.)  206;  Searl 
r.  School  Dist.  No.  2,  (1888)  124  U.  S. 
197,  8  S.  Ct.  460,  31  U.  S.  (L.  ed.)  415; 
Kansas    City,   etc.,   R.    Co.   t?.   Interstate 


Lumber  Co.,  (1888)  37  Fed.  3;  Mt.  Wash- 
ington R.  Co.  V.  Coe,  (1892)  50  Fed. 
637;  Sugar  Creek,  etc.,  R.  Co.  v,  McKell, 
(1896)  75  Fed.  34;  Kirby  v,  Chicago, 
etc.,  R.  Co.,  (1900)  106  Fed.  651;  Terre 
Haute  r.  Evansville,  etc.,  R.  Co.,  (1901) 
106  Fed.  545;  Union  Terminal  R.  Co.  i?. 
Chicago,  etc.,  R.  Co.,  (1902)  119  FecL 
209. 

A  judicial  proce^ing  under  a  state 
law  to  condemn  land  for  a  railroad 
right  of  way  is  a  suit  of  a  civil  nature 
at  common  law.  Warren  v.  Wisconsin 
Valley  R.  Co.,  (1875)  6  Biss.  425,  29 
Fed.  Cas.  No.  17,204;  Kansas  City,  etc., 
R.  Co.  t\  Interstate  Lumber  Co.,  (1888) 
37  Fed.  3;  Kirby  t'.  Chicago,  etc.,  R.  Co., 
(1900)  106  Fed.  551;  Union  Terminal 
R.  Co.  V.  Chicago,  etc.,  R.  Co.,  (1902) 
119  Fed.  209. 

A  proceeding,  in  proceedings  for  the 
condemnation  of  land,  in  the  nature  of 
an  appeal  from  the  determination  of  the 
city  commissioners  to  the  common  coun- 
cil, which  determination  conclusively  set- 
tles all  questions  touching  the  propriety 
of  the  appropriation  of  the  land  for  a 
street  or  highway,  is  an  action  at  law 
properly  cognizable  in  the  federal  court. 
The  only  subjects  committed  to  the  deter- 
mination of  the  court  on  appeal  are  ques- 
tions of  law  and  fact.  Terre  Haute  v. 
Evansville,  etc.,  R.  Co.,  (C.  C.  Ind.  1901) 
106  Fed.  545. 

Suit  by  receiver  of  national  bank. — ^A 
suit  by  a  receiver  of  a  national  bank  to 
recover  assessments  made  upon  its  stock- 
holders to  pay  the  debts  of  the  bank,  is  a 
suit  at  common  law  within  the  meaning  of 
this  clause.  Stanton  t*.  Wilkeston,  (1876) 
8  Ben.  357,  22  Fed.  Cas.  No.  13,299;  Fre- 
linghuysen  v.  Baldwin,  (1882)  12  Fed. 
397;  Price  v.  Abbott,  (1883)  17  Fed. 
506;  Stephens  r.  Bemays,  (1890)  41 
Fed.  402;  Stephens  r.  Bernays,  (E.  D. 
Mo.  1890)  44  Fed.  642,  affirming  (E.  D. 
Mo.  1890)   41  Fed.  401. 

Replevin. — Where,  in  case  of  the  wrong- 
ful seizure  by  a  shcriflf  of  the  property 
of  any  person  other  than  the  defendant 
named  in  the  writ  of  attachment  or  exe- 
cution, the  law  of  the  state  permits  an 
original  action  of  replevin  in  any  court 
of  competent  jurisdiction  against  the 
oflScer  so  seizing  the  property,  for  its  re- 
covery, such  action  may  be  brought  in  a 
federal  court  if  there  is  diverse  citizen- 
ship, and  the  amount  in  controversy  is 
over  the  jurisdictional  amount.  Mardfen  p. 
Starr,  (C.  C.  Ind.  1901)  107  Fed.  199. 

c.  "  In  Equity  " 

In  general. —  By  oaKes  in  equity  are  to 
be  understood  suits  in  which  relief  is 
sought  according  to  the  principles  and 
practice  of  the  equity  jurisdiction  as  es- 
tablished in  English  iurispnidence.  Rob- 
inson r.  Campbell,  (1818)  3  Wheat.  212, 
4  U.  S.   (L.  ed.)   372;  U.  S.  v.  Rowland, 
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(1819)  4  Wheat.  108,  4  U.  S.  (L.  ed.) 
526;  Irvine  r.  Marshall,  (1S57)  20  How. 
558,  15  U.  S.  (L.  ed.)  994;  Union  Pac.  R. 
Co.  V.  Flynn,  (\V.  D.  Mo.  1910)  180  Fed. 
565. 

"  The  general  power  of  fetleral  courts 
when  Bitting  as  courts  of  equity  .  .  .  can 
be  exerted  onlv  in  cases  otherwise  within 
the  jurisdiction  of  those  courts  as  defined 
by  Congress."  Briggs  r.  I'nited  Shoe 
Machinery  Co.,  (1815)  239  U.  S.  48,  36 
S.  Ct.  6,  60  U.  S.  (L.  ed.)  138. 

The  jurisdiction  here  given  of  "  suits  in 
equity  "  can  only  be  exercised  within  the 
limits  prescribed  by  the  organic  law  con- 
ferring this  power  and  must  be  confined 
to  the  cases  and  subjects  therein  defined. 
It  is,  therefore,  subject  to  the  limitations 
and  exceptions  contained  in  R.  S.  723, 
which  provides  that  suits  in  equity  shall 
not  be  sustained  in  any  case,  where  a 
plain,  adequate,  and  complete  reme<ly  may 
be  had  at  law.  Smith  r.  American  Nat. 
Bank,  (C.  C.  A.  1898)  89  Fed.  832,  60 
U.  S.  App.  431,  32  C.  C.  A.  368. 

The  courts  of  the  United  States  in  the 
exercise  of  their  chancery  powers  will  en- 
force equitable  rights,  whether  they  orig- 
inate by  contract,  by  local  usage,  or  by 
the  statutes  of  a  state.  Lorman  t?.  Clarke, 
(1841)  2  McLean  568,  15  Fed.  Cas.  8,516. 

Where  federal  jurisdiction  attaches  ot 
law,  it  attaches  for  some  purposes  in 
equity,  and  vice  versa,  Whelan  v.  Enter- 
prise Transp  Co.,  (C.  C.  Mass.  1908)  164 
Fed.  95. 

State  legislation. —  The  equity  jurisdic- 
tion thus  conferred  is  subject  to  neither 
limitation  nor  extension  by  state  legis- 
lation and  is  uniform  throughout  the 
different  states  of  the  Union.  Payne  v. 
Hook,  (1868)  7  Wall.  425,  19  U.  S.  (L. 
ed.)  260;  McConihay  r.  Wright,  (1887) 
121  U.  S.  201,  7  S.  Ct.  940,  30  U.  S.  (L. 
ed.)  932;  Scott  v.  Neely,  (1891)  140  U.  S. 
106,  11  S.  Ct.  712,  35  tr.  S.  (L.  ed.)  358; 
Cates  r.  Allen.  (1S93)  149  U.  S.  451.  13 
S.  Ct.  883,  977,  37  U.  S.  (L.  ed.)  804: 
Mississippi  Mills  r.  Cohn,  (1893)  150  U. 
S.  202,  14  S.  Ct.  75,  37  U.  S.  (L.  ed.) 
1052;  U.  S.  t\  Parrott,  (1858)  McAll. 
271,  27  Fe<l.  Cas.  No.  15,998;  Union  Pac. 
R.  Co.  f.  Flynn,  (W.  D.  Mo.  1910)  180 
Fed.  565. 

No  limitations  attach  to  the  purely 
equitable  relief  which  federal  courts  can 
grant  when  they  have  jurisdiction  of  the 
parties.  They  hrivc  the  full  equity  iuris- 
diction  formerly  exercised  by  the  Eng- 
lish Courts  of  Chancery,  and  are  not  lim- 
ited by  the  chancery  system  adopted  by 
any  state.  Underground  Electric  R.  Co. 
u.  Owsley,  (C.  C.  A.  2d  Cir.  1909)  176 
Fed.  26,  99  C.  C.  A.  500,  affirming  (S.  D. 
N.  Y.   1909)    169  Fed.  671. 

The  jurisdiction  of  a  feileral  court  was 
not  granted  by,  and  may  not  bo  annulled 
or   impaired    by,    the   law   of    any    state. 


Mechanics'  Ins.  Co.  V.  C.  A.  Hoover  Dis- 
tilling Co.,  (C.  C.  A.  8th  Cir.  1910)  182 
Fed.  590,  105  C.  C.  A.  128,  31  L.  R.  A. 
(N.  S.)    873. 

It  has  been  held,  however,  that  the  rem- 
edies in  equity  afforded  by  state  statu  tea 
may,  with  the  proper  parties  and  aver- 
ments, be  made  available  in  the  equity 
courts  of  the  United  States.  Jennings  v. 
Smith,  (S.  D.  Ga.  1916)  232  Fed.  921. 

A  state  statute  precluding  interference 
by  a  court  of  equity  with  the  collection 
of  taxes  by  injunction  does  not  apply  to 
the  federal  courts.  Western  Union  Tei 
Co.  r.  Trapp,  (C.  O.  A.  Sth  Cir.  1911) 
186  Fed.  114,  108  C.  C.  A.  226. 

A  federal  court  of  equity  is  not  without 
jurisdiction  of  a  suit  expressly  authorized 
by  a  state  statute,  and  in  which  equity 
alone  can  afford  the  entire  relief  sought, 
because  of  the  fact  that  legal  questions 
are  also  involved.  New  Jersey,  etc.,  Land, 
etc.,  Oo.  V.  Gardner-iLacv  Lumber  Co.,  (C. 
C.  A.  4th  ar.  1910)  i78  Fed.  772,  102 
C.  C.  A.  220,  reversing  (E.  D.  N.  C.  1908) 
161  Fed.  768. 

Adequate  remedy  at  law. —  The  exist- 
ence of  a  remedy  at  law  in  a  state  court 
does  not  oust  a  federal  court  of  jurisdic' 
tion  in  equity,  under  the  rule  that  a  fed- 
eral court  of  equity,  following  the  chan- 
cery precedents,  does  not  inquire  concern- 
ing the  remedies  available  in  a  state 
court,  but  whether  a  federal  court  of  law 
offers  an  adequate  remedy,  which  inquiry 
is  confined  to  the  remedies  in  the  federal 
courts,  regardless  of  the  antiquity  of  the 
remedies  offered  by  the  state.  Borden's 
Condensed  Milk  Co.  r.  Baker.  (C.  C.  A. 
3d  Cir.  1910)  177  Fed.  906,  101  C.  C.  A. 
180,  reversing  (C.  C.  N.  J.  1909)  168  Fed. 
111. 

In  determining  whether  or  not  a  com- 
plainant has  a  plain,  adequate,  and  com- 
plete remedy  at  law  which  will  deprive 
a  federal  court  of  equity  of  jurisdiction, 
recourse  is  to  be  had  to  the  principles 
of  equity,  and  not  to  the  statutes  of  the 
state  in  which  the  court  sits.  Empire 
Circuit  Co.  v.  Sullivan,  (S.  D.  N.  Y.  1909) 
169  Fed.  1009. 

Accounting. —  The  jurisdiction  in  equity 
in  the  federal  courts  is  concurrent  with 
that  of  law;  and  in  matters  requiring  an 
accounting,  which  w^ould  be  difficult  or 
impracticable  for  a  jury  t<i  make,  a  court 
of  equity  will  entertain  jurisdiction.  Lon- 
don Guarantee,  etc.,  Co.  r.  Bell  Telenhone 
Co.,  (W.  D.  N.  Y.  1909)   171  Fed.  278. 

Enforcing  performance  of  trusts. —  The 
jurisdiction  of  the  courts  of  the  United 
States  as  courts  of  equity  is  ample  to 
enforce  the  performance  of  trusts  under 
both  the  Constitution  and  laws.  Irvine  v. 
Marshall.  (1857)  20  How.  558,  16  U.  S. 
(L.  ed.)   994. 

Upon  the  death  of  an  owner  his  prop- 
erty   is    immediately    impressed   with    a 
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trust  for  hie  creditors,  heirs,  and  lega- 
tees. The  federal  courts  have  plenary 
jurisdiction  derived  from  the  hign  coiui^ 
of  chancery  in  England  at  the  suit  of  any 
proper  heir,  legatee,  or  creditor  to  enforce 
this  trust  against  any  occupants,  execu- 
tors, administrators,  or  parties  into  whose 
control  any  part  of  the  estate  may  come. 
As  this  jurisdiction  was  not  derived  from 
the  states,  it  may  not  be  withdrawn  or 
substantially  impaired  by  probate  or 
other  laws  of  the  states  which  grant  to 
their  courts  exclusive  jurisdiction  over 
these  subieots.  MeClellan  *o.  Garland, 
(C.  C.  A.  8th  CJir.  1911)   187  Fed.  915. 

Enforcement  oi  vendor's  lien. —  The  fed- 
eral courts  enforce  a  vendor's  lien  under 
the  general  rule  in  equity,  when  not  in 
contravention  of  the  jurisprudence  of  the 
state  in  which  the  suit  is  brought.  Wil- 
son V,  Plutus  Min.  Co.,  (C.  C.  A.  8th  Cir. 
1909)   174  Fed.  317,  98  C.  C,  A.  189. 

Enjoining  enforcement  of  unconscion- 
able judgment. — A  federal  court  in  equity 
has  jurisdiction  to  disregard  or  enjoin  en- 
forcement of  an  unconscionable  judgment 
of  the  state  or  national  court  for  new 
causes,  mieh  aa  fraud,  accident,  or  mis- 
take, which  led  the  court  into  rendition 
of  a  wrong  judgment,  or  prevented  the 
judgmcmt  defendant  from  availing  him- 
self of  a  meritorious  defense.  Horton  v. 
Stegmyer,  (C.  C.  A.  8th  Cir.  1910)  176 
Fed.  756,  99  C.  C.  A.  332,  20  Ann.  Cas. 
1134. 

Partition  of  land.— A  federal  Circuit 
Court  haa  jurisdiction  of  a  suit  in  equity 
for  a  partition  of  land.  Austin  t\  Rut- 
land R.  Co.,  (C.  0.  Vt.  1883)  17  Fed.  466. 

Proceedings  against  stockholder. — A 
proceeding  against  a  stockholder  for  the 
amount  of  the  balance  due  -on  his  stock 
after  execution  returned  against  the  cor- 
poration unsatisfied  under  the  state  stat- 
utes, which,  under  the  decisionia  of  the 
state,  is  held  to  be  in  the  nature  of  a  suit 
in  equity  to  reach  assets  in  the  hands  of 
stockholders,  is  a  civil  suit  within  the 
meaning  of  this  clause.  Lackawanna 
Coal,  etc.,  Co.  v.  Bates,  (W.  D.  Mo.  1893) 
66  Fed.  737. 

Proceeding  by  stockholder  or  creditor. 
— A  proceeding  by  a  stockholder  or  cred- 
itor of  a  corporation  for  an  injunction 
and  the  appointment  of  a  receiver  for 
the  corporation  as  an  insolvent,  under 
the  New  Jersey  Corporation  Act  (P.  L. 
1896,  p.  298,  I  65),  which  authorizes 
such  proceeding  in  the  Court  of  Chancery 
whenever  a  corporation  shall  become  in- 
solvent or  suspend  its  ordinary  business 
for  want  of  funds,  is  one  involving  a 
money  controversy,  so  as  to  tha/t  extent 
to  be  within  the  jurisdiction  of  a  federal 
court,  where  diversity  of  citizenship  ex- 
ists and  the  requisite  amount  is  in  dis- 
pute. Jacobs  V.  Mexican  Sugar  Co.,  (C. 
C.  N.  J.  1904)  130  Fed.  689. 


Removal  of  police  judge. —  Whether  the 
proceedings  of  a  city  coimcil  for  the  re- 
moval of  a  police  judge  upon  charges  of 
misappropriating  money  belonging  to  the 
city  are  to  be  regarded  as  in  their  nature 
criminal  or  civil,  judicial,  or  merely  ad- 
ministrative, they  relate  to  a  subject 
which  the  federal  court,  sitting  in  equity, 
has  no  jurisdiction  or  power  over,  and 
can  neither  try  nor  determine  for  itself, 
nor  restrain  by  injunctions  the  tribunals 
and  officers  of  the  state  and  citv  from 
trying  and  determining.  In  re  Sawyer, 
(1888)  124  U.  S.  200,  8  S.  Ct.  482,  31 
U.  S.  (L.  ed.)  402. 

Restraining  enforcement  of  statute  re- 
lating to  intoxicating  liquors. — An  objec- 
tion that  local  legislation  prohibiting  the 
manufacture  and  sale  of  intoxicating 
liquors,  etc.,  and  making  a  violation 
thereof  a  misdemeanor,  was  violative  of 
complainants'  rights  guaranteed  by  the 
Federal  Constitution,  is  available  as  a 
defense  to  a  prosecution  in  the  state 
courts  for  violation  of  the  Act,  which 
could  finally  be  determined  by  the  United 
States  Supreme  Court  on  writ  of  error 
from  the  highest  court  of  the  state,  and 
therefore  is  not  ground  of  federal  juris- 
diction in  equity  to  restrain  the  enforce- 
ment of  the  Act.  Christian  Moerlein 
Brewing  Co.  t'.  Hill,  (N.  D.  Ga.  1908) 
166  Fed.  140. 

Kzerdse  of  the  function  of  parens 
patris  for  the  determination  of  the  right 
to  the  custody  of  an  insane  person  is  not 
within  the  jurisdiction  of  a  federal  court. 
Hoadly  v.  Chase,  (C.  C.  Ind.  1904)  126 
Fed.  818,  afflrrhed  (C.  C  A.  7th  Cir. 
1903)   129  Fed.  1005,  64  C.  C.  A.  319. 

5.  Mandamua  Proceedings 

A  federal  District  Court  has  no  juris- 
diction of  original  proceedings  seeking 
relief  by  mandamus.  Knapp  v.  Lake 
Shore,  etc.,  R.  Co.,  (1905)  197  U.  S.  536, 
25  S.  Ct.  538,  49  U.  S.  (L.  ed.)  870; 
M'lntire  r.  Wood,  (1813)  7  Cranch  504, 
3  U.  S.  (L.  ed.)  420;  M'Clung  v.  Silli- 
man,  (1821)  6  Wheat.  598,  5  U.  S.  (L. 
ed.)  340;  Riggs  v.  Johnson  County, 
(1867)  6  Wall.  166,  18  U.  S.  (L.  ed.) 
768;  Bath  County  v.  Amy,  (1871)  13 
Wall.  244,  20  U.  S.  (L.  ed.)  539;  Gra- 
ham V.  Norton,  (1872)  16  Wall.  427,  21 
U.  S.  (L.  ed.)  177;  Heine  v.  Levee  Com'rs, 
(1873)  19  Wall.  655,  22  U.  S.  (L.  ^.) 
223;  Green  County  r.  Daniel,  (1880)  102 
U.  S.  187,  26  U.  S.  (L.  ed.)  99j  Daven- 
port V.  Dodge  County,  (1881)  106  U.  S. 
237,  26  U.  S.  (L.  ed.)  1017;  Louisiana 
17.  Jumel,  (1882)  107  U.  S.  711,  2  S.  Ct. 
128,  27  U.  S.  (L.  ed.)  448;  Roaenbaum 
17.  Bauer,  (1887)  120  U.  S.  450,  7  S.  Ct. 
633,  30  U.  S.  (L.  ed.)  743;  Smith  t?.  Bour- 
bon County,  (1888)  127  U.  S.  105,  8  S. 
Ct.  1043,  32  U.  S.  (L.  ed.)  73;  American 
Union    Tel.    Co.    v.    Bell    Telephone   Co., 
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(1880)  1  Fed.  698;  U.  S.  v.  Pearson, 
(1887)  32  Fed.  309;  State  r.  Columbus, 
etc.,  R.  Co.,  (1891)  48  Fed.  026;  In  re 
Vintechger,  (1892)  50  Fed.  459;  Gares 
r.  Northwest  Nat.  Bldg.,  etc.,  Invest. 
Ass'n,  (1892)  65  Fed.  209;  Fuller  t. 
Aylesworth,  (C.  C.  A.  6th  Cir.  1896)  75 
Fed.  694,  43  U.  S.  App.  667,  21  C.  C.  A. 
605;  In  re  Forsyth,  (1897)  78  Fed.  296; 
Indiana  t*.  Lake  Erie,  etc.,  R.  Co.,  (1808) 
85  Fed.  1. 

The  federal  district  courts  have  no  juris- 
diotion  over  suits  in  mandamus  even  in 
states  where  hy  statute  it  is  speciflcally 
provided  that  a  mandamus  may  be  issued 
as  an  original  writ.  M'Intire  r.  Wood, 
(1813)  7  Cranch  504,  3  U.  S.  (L.  ed.) 
420;  M'aung  v.  Silliman,  (1821)  6 
Wheat.  598,  5  U.  S.  (L.  ed.)  340;  Batli 
County  V.  Amy,  (1871)  13  Wall.  244,  20 
U.  S.  (L.  ed.)  539  {overruling  Washing- 
ton Imp.  Co.  17.  Kansas  Pac.  R.  Co., 
(1879)  5  Dill.  489,  29  Fed.  Cas.  No. 
17,242);  Smith  v.  Jackson,  (1825)  1 
Paine  453,  22  Fed.  Cas.  No.  13,064; 
Rosenbaum  t\  Board  of  Sup'rs,  (1886) 
28  Fed.  223;  U.  S.  t>.  Pearson,  (1887)  32 
Fed.  309;  Gares  v.  Northwest  Nat.  Bldg., 
etc..  Invest.  Ass'n,  (1892)  55  Fed.  209; 
Indiana  v.  Lake  Erie,  etc.,  R.  Ck).,  (1898) 
85  Fed.  1. 

Where  an  action  of  state  officers  is 
only  enforceable  by  mandamus  proceed- 
ings, the  proceeding  cannot  be  converted 
into  a  bill  in  equity  so  as  to  give  the 
federal  court  jurisdiction.  Smith  v.  Bour- 
bon County,  (1888)  127  U.  S.  106,  8  S. 
Ct.  1043,  32  U.  S.  (L.  ed.)  73. 

Though  the  federal  District  Court  has 
no  jurisdiction  of  an  original  proceeding 
for  the  issuance  of  mandamus  to  compel 
the  officers  of  municipal  corporations  to 
perform  duties  imposed  upon  them  by  the 
state  law,  yet  it  has  jurisdiction  in  a 
case  of  diverse  citizenship  of  an  action  to 
recover  a  money  judgment  on  bonds 
issued  by  the  municipal  corporation, 
which  judgment  can  only  be  enforced  by 
mandamus  to  compel  a  levy  of  a  tax  to 
pay  the  same.  Waite  v.  Santa  Cruz, 
(N.  D.  Cal.  1898)  89  Fed.  619. 

In  Gilchrist  v.  Collector,  (1808)  5 
Hughes  1,  10  Fed.  Cas.  No.  5,420,  it  was 
held  that  the  federal  court  had  power  to 
issue  a  mandamus  as  an  original  proceed- 
ing to  a  collector  of. customs  commanding 
him  to  grant  a  clearance  to  a  vessel  which 
had  been  unlawfully  refused. 

Any  legal  right  which  a  stockholder 
of  a  national  bank  may  have  to  obtain 
an  inspection  of  its  books  may  be  en- 
forced in  the  state  courts  by  mandamus. 
Guthrie  v.  Harkness,  (1905)  199  U.  S. 
148,  26  S.  Ct.  4,  50  U.  S.  (L.  ed.)  130, 
4  Ann.  Caa  433,  affirming  (1904)  27  Utah 
248,  75  Pac.  624,  107  A.  S.  R.  664,  1  Ann. 
Cas.  129. 


6.  Adminietration  or  Probate 

Administration. —  It  is  stated  generally 
that  federal  courts  have  no  original  juris- 
diction in  respect  of  the  administration 
of  a  deceased  person.  Byers  v.  McAuley, 
(1893)  149  U.  S.  608,  13  S.  Ct.  906,  37 
U.  S.  (L.  ed.)  867;  TWel  Detective  Serv- 
ice  O.  r.  McClure,  (W.  D.  Ky.  1904)  130 
Fed.  55;  In  re  Foley,  (C.  C.  Nev.  1836) 
76  Fed.  390. 

But  in  Lawrence  r.  Nelson,  (1892)  143 
U.  S.  215,  12  S.  Ct.  440,  36  U.  S.  (L.  ed.) 
130,  the  court  said  "the  general  equity 
jurisdiction  of  the  Circuit  Court  of  the 
United  States  to  administer,  as  between 
citizens  of  different  states,  the  assets  of 
a  deceased  person  within  its  jurisdiction 
cannot  be  defeated  or  impaired  by  laws 
of  &  state  undertaking  to  give  exclusive 
jurisdiction  to  its  own  courts." 

And  where  there  is  diversity  of  citizen- 
ship, the  federal  courts  have  equity  juris- 
diction to  administer  the  assets  of  a 
deceased  person  within  its  jurisdiction. 
Johnson  v.  Johnson,  (D.  C.  Nev.  1915)  225 
Fed.  413,  wherein  the  court  said:  "  Until 
probate  administration  was  regulated  by 
statute  and  assigned  to  specific  courts,  it 
was  a  well  recognized  branch  of  chancery 
jurisdiction.  At  the  time  of  the  adoption 
of  the  Federal  Constitution  and  the  pas- 
sage of  the  Judiciary  Act,  the  Court  of 
Chancery  in  England  was  the  ordinary 
tribunal  for  such  matters  and  it  was 
with  the  powers  then  exercised  by  that 
court  that  the  United  States  Circuit 
Court  was  invested." 

Probate. — ^A  proceeding  to  probate  a 
will  is  not  a  suit  at  common  law  or  in 
equity  within  the  meaning  of  this  clause. 
Broderick's  Case,  (1874)  21  Wall.  503, 
22  U.  S.  (L.  ed.)  599;  In  re  Frazer, 
(1878)  18  Abb.  L.  J.  353,  9  Fed.  Cas.  No. 
5,068;  Reed  v.  Reed,  (1887)  31  Fed.  49; 
In  re  Cilley,  (1893)  68  Fed.  977;  Cilley 
V.  Patten,  (1894)  62  Fed.  498;  In  fe 
Foley,  (1896)  76  Fed.  390;  In  re  Aspin- 
wall,  ( 1897 )  83  Fed.  851 ;  Wahl  v.  Franz, 
(C.  C.  A.  8th  Cir.  1900)  100  Fed.  680, 
40  C.  C.  A.  638,  49  L.  R.  A.  62:  Powell 
r.  Watkins,  (N.  C.  1916)  90  S.  E.  207. 

Where,  however,  under  a  state  statute 
a  proceeding  to  probate  a  will  in  solonn 
form  is  a  proceeding  inter  partes  to  estab- 
lish a  will  conclusively  and  as  a  muni- 
ment of  title,  such  proceeding  is  a  suit 
of  a  civil  nature.  Brodhesd  t>.  Shoe- 
maker, (N.  D.  Ga.  1890)  44  Fed.  518. 

Reason  for  rule. —  The  reason  federal 
courts  are  without  power  to  entertain 
probate  proceedings  is  not  primarily  be- 
cause they  are  courts  of  the  United  States 
but  because  the  subject  does  not  belong 
to  general  equity  jurisdiotion.  In  the 
first  place,  courts  of  equity  cannot  act  in 
probate  proceedings  because  the  subject 
is  statutory.    In  this  country  the  laws  of 
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the  a^veiral  states  dettermine  the  succes- 
sion to  the  property  of  deceased  perscms 
intestate  and  provide  for  the  probate  and 
establishment  of  wills,  ^atutes  confer 
upon  various  tribunals  jurisdiction  over 
probate  proceedings.  The  courts  in  exer- 
cising the  powers  conferred  exercise  statu- 
tory, and  not  equitable,  powers.  In  the 
second  place,  courts  of  equity  will  not 
entertain  jurisdiction  over  probate  pro- 
ceedings because  they  are  in  the  nature 
of  proceedings  in  rem.  Underground 
Electric  R.  Co.  v.  Owsley,  (C.  C.  A.  2d 
Cir.  190»)   176  Fed.  26,  99  C.  C.  A.  500. 

Maladministration  or  nonadxninistra- 
tion  of  estates. —  **  Even  in  the  case  of 
maladministration  or  nonadministration 
the  federal  courts  have  no  power  to  un- 
dertake the  general  administration  and 
distribution  of  the  estates  of  deceased  per- 
sons. But  it  does  not  follow  that  the 
federal  courts,  as  courts  of  equity,  have 
no  power  to  grant  some  measure  of  relief 
to  persons  whose  interearts  are  injuri- 
ously affected  by  the  maladministration 
of  cHtates."  Underfrroiind  Electric  R.  Co. 
r.  Owsley,  (C.  C.  A.  2d  Cir.  1909)  176 
Fed.  26,  99  C.  C.  A.  500,  wherein  the 
court  further  said :  "  Relief  in  such  cases 
has  been  repeatedly  granted.  Thus  a  bill 
in  the  United  States  Circuit  Court  by  a 
next  kin  to  recover  a  distributive  share 
in  an  estate  and  charging  fraud  upon  the 
part  of  the  administrator  has  been  sus- 
tained. Payne  v.  Hook,  [1868]  7  Wall. 
425,  19  U.  S.  (L.  ed.)  260.  A  judgment 
creditor  has  been  permitted  to  maintain 
a  suit  in  a  federal  court  to  enforce  pay- 
ment of  his  judgment  against  the  estate 
of  the  judgment  debtor.  Borer  v.  Chap- 
man, [1887]  119  U.  S.  587,  7  S.  Ct.  342, 
30  U.  S.  (L.  ed.)  532.  See  also  Rio 
Grande  R.  Co.  v.  Gomila,  [1889]  132 
U.  S.  478,  10  S.  Ct.  155,  33  U.  S.  (L.  ed.) 
400.  Similarly  a  creditor  has  been  al- 
lowed to  sue  in  the  Circuit  Court  to  set 
aside  an  alleged  fraudulent  conveyance 
made  by  a  decedent.  Hale  v.  Tyler,  (C.  C. 
Mass.  1902)  115  Fed.  833.  So  a  suit  by 
a  legatee  to  enforce  certain  annuities 
against  the  estate  of  a  decedent  has  been 
sustained.  Comstock  v.  Herron,  [C.  C. 
A.  6th  Cir.  1893]  55  Fed.  803  [6  U.  S. 
App.  626],  5  C.  C.  A.  266;  Herron  v, 
Comstock,  [C.  C.  A.  6th  Cir.  1905]  139 
Fed.  370,  71  C.  C.  A.  466.  A  receiver  of 
the  real  estate  of  a  decedent  has  been" 
appointed  at  the  suit  of  a  distributee 
alleging  mismanagement  by  the  executors, 
nonpavment  of  interest  and  taxes,  etc. 
Ball  r.  Tompkins,  (W.  D.  Mich.  1890) 
41  Fed.  486.  Where  the  line  is  to  be 
drawn  between  cases  in  which  the  courts 
will  and  will  not  afford  relief  is  not  clear, 
neither  are  the  grounds  upon  which  the 
courts  will  act  entirely  free  from  ob- 
scurity. Probably  the  doctrine  that  a 
constructive  trust  exists  in  executors  and 


administrators  will  he  found  to  have  af- 
forded the  basis  of  equitable  jurisdiction 
in  a  majority  of  cases.  So  the  inadequacy 
of  the  law  to  afford  relief  and  the  neces- 
sity for  the  pTotection  of  the  property  of 
estates  has  oiten  lead  to  the  intervention 
of  courts  of  equity.  .We  expressly  refrain 
from  expressing  an  opinion  as  to  how  far 
a  federal  court  may  go  in  granting  re- 
lief in  case  of  the  nonadministration  of 
estates." 

EstaNishment  of  claim. — A  proceeding 
to  establish  a  claim  against  a  decedent  es- 
tate is  a  civil  suit,  and  within  the  juris- 
diction of  the  federal  courts.  Yonley 
P,  Lavender,  (1874)  21  Wall.  276,  22 
U.  S.  (L.  ed.)  536;  Hess  v.  Reynolds, 
(1885)  113  U.  S.  73,  5  S.  Ct.  377,  28 
U.  S.  (L.  ed.)  927;  Clark  v.  Bever,  (1891) 
139  U,  S.  96,  11  S.  Ct.  468,  35  U.  S.  (L. 
ed.)  88;  Byers  t?.  McAuley,  (1893)  149 
U.  S.  608,  13  S.  Ct.  906,  37  U.  S.  (L.  cd.) 
867;  Schneider  r.  Eldredge,  (N.  D.  111. 
1903)   125  Fed.  639. 

The  federal  court  may  in  a  case  for 
equitable  relief  establish  and  enforce,  in 
behalf  of  a  citizen  of  another  state,  a 
claim  to  a  share  of  the  estate  of  a  dece- 
dent. Payne  r.  Hook,  7  Wall.  425.  In 
this  case  a  bill  was  filed  by  one  of  the 
distributees  of  an  estate  against  the  ad- 
ministrator and  the  sureties  on  the  official 
bond,  to  obtain  a  distributive  share  in  the 
estate  of  the  decedent  The  plaintiff  was 
a  citizen  of  Virginia  said  the  defendant  a 
citizen  of  Missouri  and  an  administrator 
appointed  by  one  of  its  counties.  Suit  was 
brought  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri.  The 
charge  in  the  bill  was  gross  misconduct  on 
the  part  of  the  administrator  and  false 
settlement  with  the  probate  court.  It  was 
held  on  demurrer  that  the  bill  was  suffi- 
cient and  that  the  plaintiff,  a  citizen  of 
another  state,  could  apply  to  the  federal 
courts  to  enforce  a  claim  against  an  ad- 
ministrator arising  out  of  his  wrongful 
administration  of  the  estate.  To  the  ob- 
jection that  the  other  distributees  were 
not  made  parties,  the  court  ruled  that  it 
was  unnecessary,  that  it  was  a  proceeding 
alone  against  the  administrator  and  his 
sureties.  It  will  be  observed  that  there 
is  nothing  in  this  decision  controverting 
the  general  rule  that  the  federal  court  has 
no  jurisdiction  in  respect  to  the  adminis- 
tration of  decedents'  estates.  There  was 
no  suggestion  in  the  bill  that  the  federal 
court  take  possession  of  the  estate  and  re- 
move it  from  the  custody  of  the  adminis- 
trator appointed  by  the  state  court;  no 
attempt  to  settle  the  claims  of  citizens  of 
the  state  as  between  themselves;  no  at- 
tempt to  take  the  administration  of  the 
estate,  but  simply  to  enforce,  in  behalf  of 
a  citizen  of  another  state,  a  claim  to  a 
share  of  the  estate. 

Under    a    statute    relating    to    claims 
against   the   estates  of   decedents,   which 
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rei]uired  such  claims  to  be  filed  with  the 
clerk  of  the  District  Court  within  the 
gtated  time  to  prevent  the  same  from 
being  barred  by  limitation  and  to  fix  their 
class,  and  unless  approved  by  the  executor 
or  administrator  they  must  thereafter  be 
established  by  the  court  on  notice  in 
what  is  in  efTect  an  ordinary  independent 
suit,  it  was  held  that  the  filing  of  a  claim 
as  so  required  by  a  nonresident  credit <ir 
does  not  bar  his  right  to  maintain  a  suit 
to  establish  the  same  in  a  federal  court 
where  the  jurisdictional  facta  exist,  even 
if  it  be  assumed  that  after  such  filing  the 
matter  is  pending  in  the  state  court. 
Farmers*  Bank  v.  Wright,  (N.  D.  Ga. 
1908)    158  Fed.  841. 

Though  a  creditor  of  a  deceased  person 
may  establish  the  validity  of  his  claim 
by  a  suit  at  law  in  v.he  federal  courts, 
provided  requisite  jurisdictional  elements 
are  present,  yet  on  recovering  judgment, 
if  the  same  is  not  paid,  the  crechtor  must 
ordinarily  seek  relief  by  a  marshaling  of 
assets  in  the  state  courts  having  jurisdic- 
tion of  the  settlement  of  estates.  Thiel 
Detective  Service  Co.  r.  McClure,  (W.  D. 
Ky.   1904)    130  Fed.  55. 

In  a  case  of  diverse  citizenship,  a  cred- 
itor may  establish  his  debt  in  the  courts 
of  the  United  States  against  the  represen- 
tative of  a  decedent,  irrespective  of  local 
laws  relative  to  the  administration  and 
settlement  of  insolvent  estates,  and  the 
court  will  interpose  to  arrest  the  distri- 
bution of  any  surplus  among  the  heirs. 
Green  V.  Creighton,  (1859)  23  How.  90, 
16  U.  S.  (L.  ed.)  419. 

While  a  federal  court  cannot  interfere 
with  property  in  the  hands  of  an  admin- 
istrator, which  is  in  the  custody  of  the 
state  probate  court,  it  may  adjudge  the 
rights  of  parties  before  it  in  such  prop- 
erty, and  such  adjudication  will  be  bind- 
ing on  the  administrator  and  may  be  en- 
forced against  him  personally.  Order  of 
St.  Benedict  of  New  Jersey  v.  Steinhouser, 
(0.  C.  Minn.  1910)    179  Fed.  137. 

Suit  to  surcharge  and  falsify  settlement 
of  administrators. — A  federal  court  has 
jurisdiction  of  a  suit  to  surcharge  and 
falsify  ^the  settlement  of  administrators 
confirmed  by  a  judgment  of  the  proper 
state  tribunal.  Bertha  Zinc,  etc.,  Co.  o. 
Vaughan,   (W.  D.  Va.  1898)   88  Fed.  568. 

Accounting. —  Where  the  surviving  part- 
ner of  a  firm  is  one  of  the  executors  of 
the  estate  of  his  deceased  paitner,  the 
settlement  of  which  is  pending  in  the  pro- 
bate court  of  the  state,  a  bill  in  equity 
will  not  lie  in  the  federal  court  to  compel 
an  accounting  Ijetween  such  executors,  in- 
volving an  accounting  by  the  surviving 
partner  of  his  deceased  partner' <  interc^st 
m  the  firm,  such  proceeding  being  within 
the  jurisdiction  of  the  probate  court. 
Moore  r.  Fidelity  Trust  Co.,  (E.  D.  Pa. 
1905)    134   Fed.   489,  atHrmcd    (C.   C.   A. 


3d  Cir.  1905)  138  Fed.  1,  1008,  70  C.  C.  A. 
663. 

Proceeding  to  determine  nature  of  prop- 
erty of  decedent. —  A  proceeding  to  deter- 
mine the  nature  of  the  property  of  the 
decedent,  whether  separate  or  community, 
and  the  interests  of  the  respective  parties 
in  tAie  distribution  thereof,  is  not  a  suit 
of  a  civil'  nature  in  law  or  in  equity 
within  the  meaning  of  the  statute.  In  re 
Foley,  (C.  C.  Nev.  1897)  80  Fed.  949. 

Distribution  of  estate. — A  contest  in 
reference  to  a  distribution  of  the  estate 
of  a  deceased  person  has  been  held  a  suit 
of  a  civil  nature  in  equity  and  within  the 
jurisdiction  of  a  federal  Court.  Craigie 
t.  McArthur,  (1877)  4  Dill.  474,  6  Fed. 
Cas.  No.  3,341. 

A  person  entitled  to  a  distributive 
share  of  the  estate  of  a  deceased  person 
may  maintain  a  suit  in  a  federal  court 
against  the  administrator  concerning  his 
ri?ht  to  such  share.  Pulver  r.  Leonard, 
(C.  C.  Minn.   1909)    176  Fed.  586. 

Establishment  of  lien. — A  federal  court 
has  jurisdiction,  equally  with  a  state 
court  of  general  jurisdiction,  of  a  suit 
to  establish  a  lien  on  the  interest  of  de- 
fendants in  funds  belonging  to  the  estate 
of  a  decedent  and  in  the  hands  of  an  ad- 
ministrator; whatever  action  it  may  take, 
however,  being  subject  to  that  of  the 
probate  court  within  its  proper  jurisdic- 
tion. IngersoU  v.  Coram,  (C.  O.  Mass. 
1903)    127  Fed.  418. 

The  jurisdiction  of  ft  federal  court  of 
a  controversy  between  citizens  of  different 
states,  presented  by  a  bill  which  seeks  to 
declare  and  foreclose  an  attorney's  lien 
upon  certain  interesrts  in  the  distributive 
shares  of  the  property  of  a  decedent 
within  the  district,  is  not  defeated  be- 
cause the  settlement  of  the  estate  is  pend- 
ing in  a  state  probate  court,  where  no 
interference  with  that  court  is  sought 
or  decreed,  and  rights  between  the  parties 
arising  from  their  transactions  aiul  con- 
tracts are  adjudged  and  are  decreed  to  be 
redressed  only  when  the  probate  court 
shall  have  finished  its  functions.  Inger- 
soU V,  Coram,  (1908)  211  U.  S.  335,  29 
S.  Ct.  92,  63  U.  S.  (L.  ed.)  208. 

Adjudication  of  complainants  as  heirs 
at  law  or  next  of  kin. —  The  chancery 
jurisdiction  of  the  federal  courts  em- 
braces a  suit,  where  the  requisite  divers- 
ity of  citizenship  exists,  to  have  the  com- 
plainants adjudicated  to  be  the  heirs  at 
law  and  next  of  kin  of  a  decedent.  Mc- 
Clellan  r.  Garland,  (1910)  217  U.  S.  288, 
30  S.  Ct.  501,  54  U.  S.  (L.  ed.)  762. 

Establishment  of  lost  wilL — A  suit 
brought  under  a  state  statute  by  a  lega- 
tee imder  an  alleged  will  against  the  sole 
heir  at  law  to  establish  a  lost  will  is  a 
suit  of  a  civil  nature  in  equity  between 
parties  within  the  meaning  of  this  clause. 
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Southworth  t\  Adams,  (K.  D.  Wis.  1880) 
4  Fed.  1. 

Setting  aside  wilL —  Grenerally  speaking 
a  federal  court  has  no  authority  to  set 
aside  a  will  or  the  probate  thereof.  Brod- 
erick's  Case,  (1874)  21  Wall.  603,  22 
U.  S.  (L.  ed.)  599;  Ellis  p.  Davis,  (1883) 
100  U.  S.  485,  3  S.  Ct.  327,  27  U.  S.  (L. 
ed.)  1006;  Underground  Electric  R  Co. 
r.  Owsley,  (C.  C.  A.  2d  Cir.  1909)  176 
Fed.  26,  99  C.  C.  A.  500. 

But  if  the  statutes  of  the  state  in  which 
the  property  of  the  deceased  is  being  ad- 
ministered give  to  its  courts  of  general 
jurisdiction  the  right  to  entertain  an 
original  action  to  set  aside  the  probate  of 
a  will,  such  a  suit  may  be  maintained  in  a 
federal  court,  in  case  the  parties  are  citi- 
zens of  different  states  and  more  than,  the 
jurisdictional  amount  is  involved.  Pulver 
V.  Leonard,  (C.  C.  Minn.  1909)  176  Fed. 
586. 

Where  the  statutes  of  a  state  authorize 
a  suit  in  equity  to  contest  the  validity  of 
a  probated  will  as  distinguished  from  the 
proceeding  to  probate  a  will  in  common 
form,  such  suit  is  one  of  a  civil  nature  of 
which  the  federal  Circuit  Court  has  juris- 
diction in  a  case  of  diverse  citizenship 
where  the  amount  in  controversy  is  suffi- 
cient. Williams  v.  Crabb,  (C.  C.  A.  7th 
Cir.  1902)  117  Fed.  193,  64  C.  C.  A.  213, 
69  L.  R.  A.  425. 

W^here  the  laws  of  the  state  do  not  per- 
mit the  question  of  the  validitv  of  a  will 
to  be  contested  at  the  time  it  is  being 
probated,  nor  allow  the  will  to  be  attacked 
m  collateral  proceeding,  but  do  allow  an 
interested  party  to  attack  the  will  in  a 
direct  proceeding,  such  a  proceeding  is  a 
suit  between  parties  within  the  meaning 
of  this  section.  Richardson  v.  Green,  (C. 
C.  A.  9th  Cir.  1894)  61  Fed.  423,  16  U.  S. 
App.  488,  9  C.  C.  A.  565. 

Where  the  controversy  over  the  validity 
of  a  will  arises  between  citizens  of  differ- 
ent states,  the  federal  court  has  jurisdic- 
tion of  a  proceeding  to  contest  it,  which 
the  statutes  of  a  state  authorize  to  be  in- 
stituted in  the  courts  of  general  jurisdic- 
tion of  the  state.  Sawyer  r.  WTiite,  (C. 
C.  A.  8th  Cir.  1903)  122  Fed.  223,  58  C. 
C.  A.  687,  wherein  the  court  said :  "  The 
action  to  contest  the  validity  of  this  will 
is  a  statutory  proceeding  under  section 
4622,  4623,  1  Rev.  St.  Mo.  1899,  p.  1102, 
which  provide  that  any  person  interested 
in  the  probate  of  any  will  may  contest  its 
validity  by  a  petition  to  the  circuit  court 
of  the  state  filed  within  five  years  after 
the  will  is  probated,  and  that  upon  such 
a  petition  an  issue  shall  be  made  up  — 
whether  the  writing  produced  was  the 
will  of  the  testator  or  not  —  and  that  this 
issue  shall  be  tried  by  a  jury,  or,  if 
neither  party  requires  a  jury,  by  the 
court.  As  the  parties  to  this  action  were 
citizens  of  different  states,  the  federal 
court  had  jurisdiction  to  hear  and  deter- 
mine this  issue,  under  the  familiar  rule 


that  rights,  created  and  remedies  provided 
by  the  statutes  of  a  state  to  be  pursued 
in  the  state  courts  may  be  enforced  and 
administered  in  the  national  courts,  either 
at  law,  in  equity,  or  in -admiralty,  as  the 
nature  of  the  rights  or  remedies  may  re- 
quire. The  nature  of  this  remedy  re- 
cjulred  its  administration  at  law,  for  the 
issue  was  to  be  tried  by  a  jury  if  either 
party  demanded  such  a  trial.  The  action, 
therefore,  fell  under  the  act  of  conformity, 
which  requires  the  practice  and  modes  of 
proceeding  in  civil  causes  other  than 
equity  and  admiralty  causes  to  conform 
as  near  as  may  be  to  the  practice  and 
modes  of  proceeding  existing  at  the  time 
in  like  causes  in  courts  of  record  in  the 
state.  Rev.  St.  S  914.  The  practice  and 
mode  of  proceeding  in  like  cases  in  the 
state  courts  of  Missouri  threw  the  burden 
of  establishing  the  will  and  its  validity 
upon  the  party  who  relied  upon  it  to  the 
simo  extent  as  if  it  had  never  been  pro- 
bated. The  action  of  the  probate  court 
was  avoided  by  the  institution  of  the  con- 
test, and  the  entire  issue  was  to  be  tried 
again,  as  if  no  action  had  been  taken  in 
the  probate  court." 

An  action  to  set  aside  a  will  admitted 
to  probate,  brought  under  a  New*  York 
statute  authorizing  such  an  action,  may 
if  there  is  diverse  citizenship  be  brought 
in  a  federal  court.  McDermott  t\  Han- 
non,  (W.  D.  N.  Y.  1913)  203  Fed.  1015. 
wherein  the  court  said :  *'  It  is  suggested 
by  defendants  that  jurisdiction  is  ex- 
pressly given  to  the  Supreme  Court  of  the 
county  where  the  will  was  probated,  and 
that  this  court  should  not,  by  assuming 
jurisdiction,  nullify  the  intention  of  the 
legislature  that  the  trial  should  be  had 
before  a  jury  of  the  county  wherein  the 
will  wa€  probated.  To  yield  to  this  sug- 
gestion would  do  violence  to  the  rights 
and  remedies  of  citizens  of  another  state, 
and  would  operate  to  deprive  them  of  the 
enforcement  of  such  rights  in  the  forum 
granted  by  the  national  constitution  and 
laws." 

A  suit  brought  by  strangers  to  an  e»* 
tate  against  devisees  under  a  will  to 
annul  the  will  and  to  set  aside  the  decree 
by  which  it  was  probated  is  a  civil  suit, 
and  properly  brought  in  a  federal  court. 
Gaines  r.  Fuentes,  (1875)  92  U.  S.  10, 
23  U.  S.  (L.  ed.)  524. 

But  a  federal  court  has  no  jurisdiction 
to  try  a  suit  which  is  prosecuted  solely 
to  settle  the  validity  or  invalidity  of  a 
will  as  a  preliminary  step  in  determining 
whether  its  probate  should  be  granted  or 
denied.  Copeland  r.  Bruning,  (C.  C.  Ind. 
1896)   72  Fed.  5. 

And  a  proceeding  to  contest  the  valid- 
ity of  a  will  previously  probated  in  a 
probate  court,  which  is  a  proceeding  un- 
der a  special  state  statute,  and  classed 
with  special  remedies  under  the  statute, 
in  which  the  whole  proceedings  are  di- 
rected by  the  statute,  and  substantially 
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make  the  state  court  an  appellate  court 
or  an  auiatant  to  the  probate  court  on 
the  probate  of  wills  and  settlement  of 
estates,  is  not  a  suit  of  w*hich  the  federal 
court  can  take  jurisdiction.  Reed  v. 
Reed,(N.  D.  Ohio  1887)    31  Fed.  4». 

A  proceeding  involving  the  validity  of 
a  contested  instrument  as  a  will,  heard 
upon  appeal  in  the  established  statutory 
tribunal  having,  under  the  laws  of  the 
state,  exclusive  cognizance  of  appeals 
from  the  roister  in  the  matter  of  pro- 
bate of  wills  and  the  granting  of  letters 
testamentary,  is  not  a  suit  at  law  or  in 
equity,  but  rather  a  proceeding  in  rem. 
In  re  Aspinwall,  (VV.  D.  Pa.  1897)  83 
Fed.  851. 

Construction  of  will. — A  bill  in  equity 
for  the  construction  of  a  will  is  a  suit. 
Security  Co.  r.  Pratt,  (1894)  65  Conn. 
161.  32  Atl.  396. 

Setting  aside  widow's  election  to  take 
under  will. — While  fe<]oral  courts  will  not 
take  cognizance  of  purely  administrative 
proceedings  in  the  settlemertt  of  decedents' 
estates,  and  will  not  invade  the  posses- 
sion of  the  assets  taken  by  probate  courts 
for  the  purpose  of  administration,  federal 
courts  will  take  jurisdiction  of  a  suit  by 
a  widow,  a  citizen  of  one  state,  against 
the  executors  of  her  deceased  husband's 
estate  situated  in  another  state,  to  set 
aside  her  election  to  take  under  the  will, 
aa  procured  by  fraudulent  concealment  by 
one  of  the  executors,  and  to  establish  and 
enforce  her  claim  under  the  statute  of 
descents  and  distribution  of  the  state, 
allowing  a  widow  to  elect  to  take  a  statu- 
tory estate  instead  of  the  provision  made 
for  her  by  the  will.  Eddy  v.  Eddy,  (C.  0. 
A.  6th  Cir.  1909)  168  Fed.  690,  93  C.  C. 
A.  486. 

Appointment  of  receiver. —  Tlie  federal 
court  may  in  a  suit  where  they  have 
jurisdiction  of  the  parties  appoint  a  re- 
ceiver of  an  estate  pending  the  probate  of 
a  will  in  the  absence  of  the  appointment 
of  a  custodian  by  the  probate  court.  Un- 
derground Electric  R.  Co.  r.  Owsley,  (C. 
C.  A.  2d  Cir.  1909)  176  Fed.  26,  99  C.  C. 
A.  500,  affirming  (S.  D.  N.  Y.  1909)  169 
Fed.  761. 

III.  Suits  by  United  States 

1.  In  General 

A  federal  court  ha.s  jurisdiction  of  any 
suit  in  which  the  United  States  properly 
appears  aH  plaintiff.  Benton  v.  Woolaey, 
(1838)  12  Pet.  27,  9  U.  S.  (L.  ed.)  9S7 ; 
U.  S.  V.  Drennen,  (1845)  Hempst.  320, 
25  Fed.  Cas.  No.  14,992;  U.  S.  r.  Comet 
Oil,  etc.,  Co.,  (E.  D.  Okla.  1911)  187  Fed. 
674. 

But  a  suit  brought,  in  the  name  of  the 
United  States  on  the  relation  of  and 
solely  for  the  benefit  of  a  third  person  is 
not  a  Ruit  by  the  Ignited  States  witliin 
the  meaning  of  this  clause.  U.  S.  r. 
Sheri/3>ui.  rvv.  D.  Ky.  1902)   119  Fed.  236. 


A  suit  brought  in  the  name  of  the 
United  States  by  a  materialman  to  re- 
cover on  a  bond  of  suretyship  given  by 
contractors  for  government  work,  under 
the  Act  of  Aug.  13,  1894  (aee  the  title 
Public  Contracts),  is  not  one  in  which 
the  United  States  is  plaintiff  within 
the  meaning  of  the  section  in  the  text. 
U.  S.  t\  Henderlong,  (C.  C.  Ind.  1900) 
102  Fed.  2. 

The  United  States  is  the  real,  and  not 
merely  nominal,  plaintiff,  so  as  to  sustain 
the  original  jurisdiction  of  a  federal 
court  without  regard  to  the  amount  in 
dispute,  in  a  suit  authorized  by  the  Act 
of  Aug.  13,  1894,  28  Stat.  L.  279,  sec.  5, 
ch.  282  (see  the  title  Public  Contracts), 
to  be  brought  in  its  name,  for  the  use 
and  benefit  of  a  materialman,  upon  the 
bond  of  a  contractor  for  a  public  work, 
which  the  statute  requires  shall  contain 
the  specific  obligation  directly  to  the 
United  States  that  the  contractor  will 
promptly  make  payments  to  all  persons 
supplying  him  labor  and  materials  in  the 
prosecution  of  the  work.  U.  S.  Fidelity, 
etc.,  Co.  f.  U.  S.,  (1907)  204  U.  S.  349, 
27  S.  Ct.  381,  51  U.  S.  (L,  ed.)  516, 
affirming  (C.  C.  R.  I.  1904)  132  Fed.  82. 
and  apparently  overruling  U.  S.  r.  Hen- 
derlong, (C.  C.  Ind.  1900)  102  Fed.  2; 
U.  S.  V,  Sheridan,  (W.  D.  Ky.  1902)  119 
Fed.  236;  U.  S.  v,  Barrett,  (N.  D.  Cal. 
1905)  135  Fed.  189;  Burrell  r.  U.  S.,  (C. 
C.  A.  9th  Cir.  1906)  147  Fed.  44,  77  C. 
C.  A.  308. 

2.  Nature  of  Suit 

Recovery  of  duties. —  Duties  are  a  per- 
sonal debt  or  charge  upon  the  importer; 
and  in  the  District  of  Maine  an  action  of 
debt  is  the  appropriate  remedy  for  their 
recovery.  The  federal  District  Courts 
have  jurisdiction  of  such  actions.  U.  S. 
v.  National  Fibre  Board  Co.,  (D.  C.  Me. 
1904)    133  Fed.  596. 

Recovery  of  penalty. —  The  District 
Court  has  jurisdiction  under  this  clause 
of  .an  action  by  the  United  States  to  re- 
cover a  penalty  under  the  Navigation  Law 
for  employing  a  pilot  who  is  not  licensed 
as  required  by  law.  U.  S.  r.  Bougher, 
(1854)  6  McLean  277,.  24  Fed.  Cas.  No. 
14,627. 

Eminent  domain  proceedings. — A  fed- 
eral court  has  jurisdiction  of  a  proceed- 
ing by  the  United  States  under  an  Act  of 
Congress  to  condemn  property  for  public 
use.  U.  S.  V.  Block  121,  (1872)  3  Hiss. 
208,  24  Fed.  Cas.  No.  14,610. 

Suit  on  official  bond. —  Under  this  clause 
a  federal  court  has  jurisdiction  of  a  suit 
by  the  government  on  the  official  bond  of 
a  public  officer.  Tennessee  r.  U.  S.,  (C. 
C.  A.  6th  Cir.  1894)  60  Fed.  1005,  22 
U.  S.  App.  1,  9  C.  C.  A.  326;  U.  S.  f. 
Belknap,  (S.  D.  Cal.  1890)  73  Fed.  19. 

Creditors'  suits. — An  early  statute  gave 
the  Circuit  Court  jurisdiction  of  all  suits 
in  equity,  where  the  matter  in  dispute, 
exclusive  of  costs,  exceeded   the  sum  or 
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value  of  five  hundred  dollars,  and  the 
United  States  were  petitionere.  Under 
this  statute  it  was  held  that  the  Circuit 
Court  had  jurisdiction  of  a  creditor's  bill 
brought  by  the  United  States.  U.  S.  v. 
Stinej,  (1871)  8  Blatchf.  644,  27  Fed. 
Cas.  No.  16,404. 

Suit  to  set  aside  Indian  conveyances. — 
The  United  States  has  capacity  to  sue  in 
the  federal  court  to  cancel  conveyances 
executed  by  Indians  of  lands  allotted  to 
them.  Heckman  v.  U.  S.,  ( 1912)  224  U.  S. 
413,  32  S.  Ct.  424,  56  U.  S.  (L.  ed.)  820, 
modifying  (C.  C.  A.  8th  Cir.  1910)  179 
Fed.  13,  103  C.  C.  A.  1;  QoaJt  t?.  U.  S., 
( 1912)  224  U.  S.  468,  32  S.  Ct.  544,  56 
U.  S.  (L.  ed.)  841;  Deming  Invest.  Co.  c. 
U.  S.,  (1912)  224  U.  S.  471,  32  S.  Ct.  649, 
56  U.  S.  (L.  ed.)  847;  Mullen  r.  U.  S., 
(1912)  224  U.  S.  448,  32  S.  Ct.  494,  56 
U.  S.   (L.  ed.)   834. 

Set-off. —  The  District  Cotirt  has  juris- 
diction of  a  set-ofT  interposed  by  the  gov- 
emment  in  an  action  by  a  district  attor* 
ney  to  recover  fees  brought  under  the 
Tucker  Act.  Tuthill  v,  U.  S.,  (N.  D.  lU. 
1889)    38  Fed.  538. 

3.  Proof 

In  suits  by  the  United  States  it  must 
ofTer  the  same  evidence  as  an  individual, 
both  in  quantity  and  quality;  and  if  it 
offers  none,  or  if  the  evidence  be  iii«<\iffl- 
cient,  it  fails  precisely  as  the  individual 
fails  in  similar  circumstances.  Chesa- 
peake, etc.,  Canal  Co.  v.  U.  S.,  (C.  C.  A. 
3d  Cir.  1915)  223  Fed.  928,  139  C.  C.  A. 
406,  L.  R.  A.  1916B  734,  wherein  the 
court  said:  "The  property  of  a  citizen 
can  only  be  taken  according  to  the  rules 
and  forms  of  law,  and,  even  if  it  be  the 
sovereign  who  is  striving  to  take  it  by  an 
action  in  court,  we  think  ihe  sovereign 
also  should  be  required  to  prove  his  rifrht, 
and  to  prove  it  with  the  same  strictness 
and  according  to  the  same  rules  as  pre- 
vail in  other  cases." 

IV.  Suits  by  and  against  Officebs  of 
United  States 

1.  In  General 

This  first  paragraph  of  section  24  gives 
to  District  Courts  jurisdiction  of  suits 
**  brought  ...  by  any  officer "  of  the 
United  States,  but  not  brought  aa:ainst 
such  officer. 

2.  Postmaster-General 

Federal  courts  have  jurisdiction  of  all 
suits  brought  by  the  Postmaster-OeiicM'al. 
Southwick  r.  Postmaster-Gen.,  (1S2J')  2 
Pet.  442,  7  U.  S.  (L.  ed.)  479;  Post- 
master-Gen. V.  Furber,  (1S27)  4  Mason 
333,  19  Fed.  Cas.  No.   11,308. 

The  Postmaster-General  is  an  officer  of 
the  United  States,  and,  as  the  Act  of 
April  30,  1810,  ch.  37,  %  29,  2  Stat.  L.  602, 


authorized  suits  to  be  brought  in  his 
name  for  the  recovery  of  debts  or  balances 
due  to  the  general  post-office,  and  the  Act 
of  March  3,  1815,  ch.  101,  §  4,  3  Stat.  L. 
245  (R.  S.  sec.  563)  gave  jurisdiction  to 
the  federal  Circuit  Courts  of  suits  at  com- 
mon law  "  where  the  United  States,  or 
any  officer  thereof,  under  the  authority  of 
anj^  Act  of  Congress,  shall  sue,"  the  Cir- 
cuit Court  had  jurisdiction  of  an  action 
of  debt  by  the  Postmaster-General  to  re- 
cover money  due  to  the  United  States. 
Posimaster-Gen.  t;.  Early,  (1827)  12 
Wheat.  136,  6  U.  S.   (L.  ed.)   577. 

3.  Receiver,  etc,,  of  National  Bank 

Suit  by  receiver. —  The  receiver  of  a  na- 
tional bank  appointed  by  a  comptroller  of 
the  currency,  is  an  officer  of  the  United 
States,  within  the  meaning  of  this  clause. 
Gibson  v.  Peters,  (1893)  150  U.  S.  342, 
14  S.  Ct.  134,  37  U.  S.  (L.  ed.)  1104; 
Piatt  t\  Beach,  (1868)  2  Ben.  303,  19 
Fed.  Cas.  No.  11,215;  Stanton  i\  Wilke- 
son,  (1876)  8  Ben.  357,  22  Fed.  Cas. 
No.  13,299;  Frelinghuysen  i;.  Baldwin, 
(D.  C.  N.  J.  1882)  12  Fed.  395;  Price  t?. 
Abbott,  (C.  C.  Mass.  1883)  17  Fed.  506; 
Armstrong  v.  Trautman,  (S.  D.  Ohio 
1888)  36  Fed.  275;  Armstrong  r.  Ettle- 
solm,  (N.  D.  111.  1888)  36  Fed.  209^ 
Stephens  v.  Bernays,  (E.  D.  Mo.  1890) 
44  Fed.  642  {affirming  (E.  D.  Mo.  1890) 
41  Fed.  401)  ;  Yardley  t?.  Dickson,  (£.  D. 
Pa.  1891)  47  Fed.  835;  Thompson  r.  Pool, 
(C.  C.  Neb.  1895)  70  Fed.  725;  Speckar 
i\  German  Nat.  Bank,  (C.  C.  Ky.  1898) 
85  Fed.  12;  Brown  v.  Smith,  (C.  C.  Vt. 
1898)  88  Fed.  666;  Schofield  v.  Palmer, 
(W.  D.  Va.  1904)  134  Fed.  753;  Murray 
V,  Chambers,  (W.  D.  Va.  1907)  151  Fed. 
142. 

Suit  against  receiver. —  The  provision 
of  the  paragraph  we  are  considering  is  in- 
applicable to  a  suit  brought  against  a  re- 
ceiver of  a  national  bank.  Hallam  r.  Til- 
linghast,  (C.  C.  Wash.  1896)  75  Fed.  849. 

Suit  by  agent. — An  agent  of  a  national 
bank  who  has  displaced  a  receiver  comes 
under  the  same  rule  as  chat  relating  to  a 
receiver  and  may  sue  in  a  federal  court. 
McConville  v.  Gilmour,  (S.  D.  Ohio  1888) 
36  Fed.  277. 

4.  Marshal 

The  District  Court  has  jurisdiction  un- 
der this  clause  of  an  action  in  trover  by 
a  United  States  marshal  to  recover  pos- 
session of  money  which  he  held  in  his 
capacity  of  marshal,  and,  being  lost,  was 
found  and  converted  by  defendant.  Henrv 
t?.  Sowles,  (D.  C.  Vt.  1886)  28  Fed.  481.  " 

Goods  in  possession  of  a  marshal  can- 
not be  taken  in  replevin  by  process  from 
a  state  court,  and  where  such  a  proceed- 
ing is  attempted  the  marshal  may  main- 
tain an  action  in  his  own  name  in  a  fed- 
eral court.  Patteison  v.  Mater,  (C.  C. 
Colo.  1885)    26  Fed.  31. 
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5.  Indian  Agent 

An  Indian  agent  of  the  United  Stat€»H 
is  not  authorized  by  law  to  sue  for  the 
benefit  or  protection  of  the  Indiana.     In 
re    Celestine,    (D.    C.    Wash.    1902)     114 
Fed.  551,  wherein  the  court  said:     "The 
right   to    invoke   the   jurisdiction    of   the 
federal  courts  has  not  been  given  to  the 
Indians,    nor    is    jurisdiction    given    to 
the  courts  to   adjudicate  questions  with 
respect  to  the  domestic  relations  of  the 
Indians    or    other    people.      The    general 
jurisdiction  of  the  district  court  is  con- 
ferred and  defined  by  the  acts  of  congress 
now  included  in  section  663,  Rev.  St.,  and 
in  the  enumeration  of  the  powers  therein 
conferred   the   nearest    approach   to   this 
case  is  in  the  fourth  subdivision,  by  which 
jurisdiction  is  given  *  of  all  suits  at  com- 
mon law  brought  by  the  United  States,  or 
by  any  officer  thereof,  authorized  by  law 
to   sue.'     Therefore  our   inquiry   is   nar- 
rowed down  to  the  question  whether  an 
Indian  agent  of  the  United  States  is  au- 
thorized by  law  to  sue  for  the  benefit  or 
protection  of  Indians,  and  my  attention 
has  not  been  directed  to  any  statute  giv- 
ing to   such   officer   any   such   authority. 
On  the  contrary,  it  has  been  decided  in 
several   cases   that   it   is   the    right   and 
duty  of  the  government  itself  to  maintain 
such  suits  as  may   be  necessary  for  the 
protection  of  the  rights  of  the  Indians. 
.  .  .  The  reasons  above  given  lead  me  to 
the   conclusion    that    whilst    the   govern- 
ment may,  in  performance  of  the  paternal 
functions  which  it  has  assumed  with  re- 
spect to  Indians  who  are  neither  aliens 
nor  citizens,  maintain   suits  and  actions 
in    any    form    when    necessary    for    their 
protection,  Indian  agents  cannot  of  their 
own  volition  assume  like  authority.    They 
must   show   authority   conferred   by   law, 
or  else  this  court  cannot  take  jurisdiction! 
Congress  can  confer  the  necessary  author- 
ity  upon   those   officers,   but   it   has  not 
done  so,  and  therefore  this  court  does  not 
have  jurisdiction  of  this  case." 

V.  Suits  Affecting  Lands  under  Gbants 
FROM  Different  States 
Federal  courts  have  original  jurisdiction 
of  suits  between  citizens  of  the  same  state 
claiming  lands  under  grants  from  difl*er- 
ent  states.    U.  S.  Bank  i\  Deveaux,  (1809) 
5  Cranch  61,  3  U.  S,   (L.  ed.)   38.     Under 
this  provision  jurisdiction  does  not  vest 
where  the  parties  are  citizens  of  different 
states.     Stevenson    v.    Fain,    (1904)     195 
U.  S.  165,  25  S.  Ct.  6,  49  U.  S.   (L.  ed.) 
142.     See  also  Pawlet  v.  Clark,   (1815)   9 
Cranch  292,  3  U.  S.   (L.  ed.)   735;  Colson 
r.  Lewis,    (1817)    2  Wheat.  377,  4  U.  S 
(L.  ed.)   266. 

VI.  "  Matter  in  Controversy  " 

By  matter  in  dispute  or  controversy  is 
meant  the  subject  of  litigation, —  the  mat- 
ter upon  which  the  action  is  brought  and 


issue  is  joined,  and  in  relation  to  which, 
.  if  the  issue  be  one  of  fact,  testimony  is 
taken.  Lee  r.  Watson,  (1863)  1  Wall. 
337,  17  U.  S.  (L.  ed.)  557;  Smith  c. 
Adams,  (1889)  130  U.  S.  167,  9  S.  Ct. 
566,  32  U.  S.  (L.  ed.)  895;  Culver  v. 
Crawford  County,  (1877)  4  Dill.  239,  6 
Fed.  Cas.  Na  3,468;  Tennent-Stribling 
Shoe  Co.  V,  Roper,  (C.  C.  A.  5th  Cir. 
1899)   94  Fed.  739,  36  C.  C.  A.  455. 

Where  there  is  a  justifiable   claim   of 
some  right  made  by  a  citizen  of  one  state 
against  a  citizen  of  another  state,  involv- 
ing an  amount  equal  to  the  amount  named 
in  the  statute,  which  claim  is  not  satis- 
fied   by    the   party   against    whom    it    is 
made,  there  is  a  controversv  or  matter  in 
dispute,  between   the  parties.     It  is  not 
necessary  that  the  defendant  should  con- 
trovert or  dispute  the  claim.     It  is  suffi- 
cient   that    he    does   not    satisfy    it.      It 
might  be  that  'he  could  not  truthfully  dis- 
pute it,  and  yet,  if  from  inability  or  from 
indisposition,    he    fails   to   satisfy    it,   it 
cannot    be    that    because    the    claim    is 
not    controverted    the   federal   court   has 
no  jurisdiction  of  an  action  brought  to 
enforce    it.      Jurisdiction    does    not    de- 
pend  upon   the   fact  that   the   defendant 
denies  the  existence  of  the  claim  made, 
or   its   amount   or   validity.     If   it  were 
otherwise,  then  the  court  would  have  no 
jurisdiction  if  the  defendant  simply  ad- 
mitted   his    liability    and     the    amount 
thereof  as  claimed,  although  not  paying 
or  satisfying   the  debt.      This   would*  in- 
volve the  contention  that  the  federal  court 
might   be   without   jurisdiction    in   many 
cases  where,  upon  bill  filed,  it  was  taken 
pro  confesaOf  or  whenever  a  judgment  was 
entered   by  default.     There  are   proposi- 
tions which  need  only  to  be  stated  to  be 
condemned.      In  re   Metropolitan   K.  Re- 
ceivership, (1908)  208  U.  S.  90,  28  S.  Ct. 
219,  52  U.  S.  (L.  ed.)   403. 

VII.  Amount  in  Contbovbbby 
1.  In  General 

As  seen  from  the  text  the  jurisdictional 
amount  to  give  the  District  Court  origi- 
nal jurisdiction  in  certain  cases  must  ex- 
ceed, "  exclusive  of  interest  and  costs,  the 
sum  or  value  of  three  thousand  dollars." 
Under  the  Judicial  Act  of  1887,  as 
amended  in  1888,  however,  it  was  only 
necessary  that  the  jurisdictional  amount 
should  exceed  $2,000,  and  earlier  acts  re- 
quired an   even  less  amount. 

"  The  first  judiciary  act,  ptfssed  in  1789 
(Act  Sept.  24,  1789,  c.  20,  1  Stat  73), 
excluded  from  the  jurisdiction  of  the 
United  States  Circuit  Courts  all  cases  of 
a  civil  nature .  involving  sums  or  values 
that  did  not  exceed  $500.  In  1887  (Act 
March  3.  1887,  c.  373,  24  Stat.  552)  and 
1SS8  (Act  Aug.  13,  1888,  c.  866,  25  Stat. 
433,  Congress  provided  that  the  United 
States  Circuit  Courts  should  have  juris- 
diction   in    civil    causes    only   where  the 
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amount  involved  exceeded  the  sum  or  value 
of  $2,000.  Under  the  Judicial  Code  (Act 
March  3,  1911,  c  231,  36  Stat.  1087), 
.  .  .  the  matter  in  controversy  must  ex- 
ceed the  sum  or  value  of  $3,000."  Sym- 
onds  V.  St.  Louis,  etc.,  R.  Co.,  (W.  D. 
Ark.  1911)    192  Fed.  353. 

"  The  intent  of  all  the  legislation  since 
the  enactment  of  the  judiciary  act  of 
1879  has  been,  by  the  provisions  as  to 
amounts,  merely  to  prevent  the  dockets  of 
the  federal  courts  from  being  crowded 
with  small  cases."  Davis  v.  Mills,  (C.  C. 
Conn.  1900)  99  Fed.  39. 

In  McKernan  v.  North  River  Ins.  Co., 
(E.  D.  Wash.  1912)  206  Fed.  984,  it  was 
held  that,  in  view  of  section  299  of  this 
Act,  the  federal  courts  had  jurisdiction 
of  actions  for  less  than  $3,000  if  they 
were  pending  or  had  accrued  before  Jan. 
1,  1912,  the  date  the  Act  went  into  effect. 
But  in  Sloane  t?.  Kramer,  (£.  D.  N.  C. 
1916)  230  Fed.  727,  the  court  held  that 
the  change  in  the  jurisdictional  value  "  of 
the  matter  in  controversy  "  by  section  24 
from  $2,000  to  $3,000  applied  to  suits  and 
actions  Instituted  thereafter,  without  re- 
gard to  the  time  the  remedial  right  or 
cause  of  action  accrued.  Discussing  the 
change  in  jurisdictional  value  in  connec- 
tion with  the  provisions  of  section  299 
of  the  Code,  the  court  said:  ''The  first 
part  of  the  saving  clause  in  the  Code  of 
1912  is  quite  comprehensive,  providing 
that  the  repeal  of  an  amendment  to  *  ex- 
isting laws  .  .  .  embraced  in  this  act  shall 
not  affect  any  act  done  or  right  accruing 
or  accrued.'  This  language,  if  not  re- 
stricted by  the  later  clauses,  would  ex- 
clude such  '  acts '  and  '  rights  '  from  the 
operation  or  effect  of  the  Code.  They 
would,  in  all  respects,  be  subject  to  the 
laws  of  procedure  in  force  January  1, 
1912  —  be  prosecuted  in  the  same  courts, 
etc.  That  Congress  did  not  so  intend  is 
manifested  by  the  provision  that  *  suits 
and  proceedings  for  causes  arising  or  acts 
done  prior  to  such  date  may  be  com- 
menced and  prosecuted  within  the  same 
time  and  witn  the  same  effect  as  if  said 
repeal  or  amendment  had  not  been  made,' 
thus  removing  suits  and  proceedings  for 
such  causes  arising  or  acts  done  from 
the  effect  of  statutes  of  limitations  pre- 
scribed by  the  Code  or  changes  in  the 
method  of  procedure.  If  Congress  had 
intended  to  make  the  change  in  the  juris- 
dictional amount  or  value  of  the  matter 
in  controversy  apply  only  co  acts  done  or 
causes  arising  thereafter,  it  would  have 
MO  provided  in  express  terms." 

"  Section  24a  but  re-enacts  the  judi- 
ciary act  of  1887-88  upon  the  question  of 
jurisdiction  of  the  federal  courts  as  con- 
strued by  the  Supreme  Court  in  U.  S.  v. 
Sayward,  [1895]  160  U.  S.  493,  16  S.  Ct. 
371,  40  U.  S.  (L.  ed.)  508,  and  in  sub- 
stantially the  language  of  the  court   in 


that  case,  save  only  the  proviso  *  that 
the  sura  or  value  of  the  amount  in  con- 
troversy shall  not  apply  to  the  cases 
mentioned  in  the  succeeding  paragraphs 
of  the  section '  including  the  eighth." 
Adams  v.  Chicago  Great  Western  R.  Co., 
(N.  D.  la.  1914)  210  Fed.  362. 

The  proviso,  which  is  new,  does  not 
change  the  jurisdiction  as  it  formerly  ex- 
isted, but  merely  makes  more  clear  the 
jurisdiction  under  paragraphs  2  to  25  of 
the  section.  Salander  v.  Tacoma,  (W.  D. 
Vvash.  1913)   208  Fed.  427. 

The  parties  to  an  action  may  not  waive 
the  amount  in  controversy,  as  it  is  juris- 
dictional. Holt  V,  Indiana  Mfg.  Co., 
(1900)  176  U.  S.  68,  20  S.  Ct.  272,  44 
U.  S.  (L.  ed.)  374;  Pepper  v.  Rogers, 
(C.  C.  Mass.  1904)    128  Fed.  987. 

2.  "Ewceeda*' 

It  is  not  enough  that  the  amount  in 
controversy,  exclusive  of  interest  and 
costs,  is  three  thousand  dollars,  but  it 
must  "  exceed  "  that  amount.  Starke  v. 
Hoerning,  (E.  D.  Mich.  1913)  206  Fed. 
1006. 

Formerly  it  was  necessary  that  the 
amount  in  controversy  should  **  exceed " 
two  thousand  dollars.  Shewalter  v.  Lex- 
ington, (W.  D.  Mo.  1906)  143  Fed.  161; 
Royal  Ins.  Co.  v.  Stoddard,  (C.  C.  A.  8th 
Cir.  1912)  201  Fed.  915,  120  C.  C.  A. 
434. 

3.  Cases  Requiring  Jurisdictional  Amount 

a.  In  Creneral 

In  the  leading  case  of  U.  S.  r.  Sayward, 
(1895)  160  U.  S.  493,  16  S.  Ct.  371,  40 
U.  S.  (L.  ed.)  608,  decided  under  the 
former  section,  giving  jurisdiction  to  the 
Circuit  Court,  now  abolished,  of  matters 
in  controversy  when  the  amount  exceeded 
$2,000,  the  court  said;  "That  a  Circuit 
Court  cannot  under  that  statute  take 
original  cognizance  of  a  case  arising  un- 
der the  Constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which  shall 
be  made,  under  their  authority,  or  of  a 
controversy  between  citizens  of  different 
states,  or  of  a  controversy  between  citi- 
zens of  a  state. and  foreign  states,  citi- 
zens, or  subjects,  unless  the  sum  in  dis- 
pute, exclusive  of  interest  and  costs,  ex- 
ceeds $2,000,  because  in  immediate  con- 
nection with  the  enumeration  of  each  of 
such  cases  will  be  found  expressed  a  limi- 
tation of  that  character  in  respect  of  the 
sum  or  value  necessary  to  give  jurisdic- 
tion. But  that  cannot  be  said  of  the 
reference  in  the  statute  to  a  controversy 
in  which  the  United  States  are  plaintiffs 
or  petitioners,  or  to  one  between  citizens 
of  the  same  state  claiming  lands  under 
grants  of  different  states.  The  clause  re- 
ferring to  cases  or  controversies  of  the 
two  kinds  last  mentioned  was  placed  be- 
tween   clauses   that   specifically    refer   to 
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the  value  of  the  matter  in  dispute;  bo 
that  it  may  be  reasonably  inferred  that 
Congress  intended  that  a  Circuit  Court 
should  take  cognisance  of  a  controversy 
m  which  the  United  States  are  plaintiffs 
01'  petitioners  or  of  a  controversy  between 
citizens  of  the  same  state  claiming  lands 
under  grants  of  different  states  without 
regard  to  the  amount  involved."  This 
decision  was  reaffirmed  in  Fishback  i;. 
Western  Union  Tel.  Co.,  (189C)  161  U.S. 
26,  16  ^.  Ct.  506,  40  U.  S.  (L.  ed.)  630; 
The  Paquete  Habana,    (1900)    175  U    S 

tJk'^l^\^}:  2^^'  ^*  ^-  S-  (L.  ed.)  ^o; 
Holt    If.    Indiana   Mfg.    Co.,    (1900)     176 

tr.'^!68,20S.Ct.272,44U.S.  (L.ed.) 

l'^.  «  ®^^^  *«  ***^  holding  in  Moore 
b.  Edgefield,  (1887)  32  Fed.  498;  Olescm 
r.  Northern  Pac.  R.  Co.,  (1890)  44  Fed. 
ll  i^';»o*e   Shoe   Co.   t?.   Bryant,    (1807) 

81  Fed.  621;  FoUett  t?.  Tillinghast.  (1897) 

82  Fed.  241.  ' 
It  was  said  by  Hanford,  D.  J.,  in  Fol- 

lett  r.  Tillinghast,  (1897)  82  Fed.  241 
construing  the  former  statute,  chat  "  the 
only  civil  actions  uivolving  less  than 
$2,000  of  which  jurisdiction  is  given  to 
the  United  States  Circuit  Courts  are  cases 
m  which  the  government  of  the  United 
fcjUtes  or  an  officer  thereof  in  his  official 
capacity  is  plaintiff;  suits  against  the 
United  States;  cases  between  parties 
claiming  lands  under  grants  from  differ- 
ent Slates;  cases  under  the  laws  of  the 
United  States  relating  to  patents  and 
trademarks;  cases  under  the  postal  and 
revenue  laws;  cases  under  the  interstate 
commerce  law;  and  cases  which  are  an- 
cillary to  other  cases  pending  in  the  same 
courts." 

b.  Diverse  Citizenship 
Federal    jurisdiction    in    an    action    at 
law   between    citizens  of   different   states 
does    not    exist,    unless    the    amount    in- 
volved exceeds  the  jurisdictional  amount, 
exclusive  of  interest  and  costs.     U    S    i? 
Henderlong,    (C.  C.  Ind.   1900)    102  Fed' 
?in^;.^;  ^-  Sheridan,    (W.  D.  Ky.  1902) 
]\?r  l^.-    2^^'    Shewalter    r.    Lexington, 
(WD.  Mo.  1906)  143  Fed,  161;  Southern 
Land,  etc.,  Co.  r.  Johnson,   (E.  D.  N    C 
1907)    156  Fed.   246;   Turner  v.   Jackson 
Lumber  Co.,  (C.  C.  A.  5th  Cir.  1908)    159 
Fed.  923,  87  C.  C.  A.  103;  Peters  r.  Queen 
Ins.  Co.,    (S.  D.  Ga.  1910)    182  Fed    113 
Where   the    action    is    brought    on   the 
ground   of   diversity  of   citizenship  it   is 
necessary  that  the  matter  in  controversy 
exceed   the  sum  or  value   of  $3,000,  and 
that  this  shall  appear  by  distinct  aver- 
ment upon  the  face  of  the  bill,  or  other- 
wise   from    the    proofs.      Pinel    v.    Pinel 
,V»16),240  U.  S.  594,  36  S.  Ct.  416,  60 
U.  S.    (L.  ed.)    817. 

c.  Suits  by  United  States 
The  federal  court  may  take  cognizance 
of    a   controversy    in    which    the    United 


States  are  plaintiffs  or  petitioners  with- 
out regard  to  the  amount  involved.  U.  S. 
r.  Say  ward,  (1895)  160  U.  S.  493,  16 
S.  Ct  371,  40  U.  S.  (L.  ed.)  608;  U.  S. 
«?.  Shaw,  (1889)  39  Fed.  438,  overruling 
U.  S.  f?.  Huffmaster,  (1888)  36  Fed.  83) ; 
U.  S.  r.  Kentucky  River  Mills,  (1891)  45 
Fed.  273;  U.  S.  v.  Floumoy  Liye<Stock, 
etc.,  Co.,  (1896)  71  Fed.  676:  U.  S.  r. 
Reid,   (1898)   90  Fed.  622. 

d.  Land  Grants 
A  federal  court  may  take  cognizance  of 
a  controversy  between  citizens  of  the  same 
state  claiming  lands  under  grants  of  dif- 
ferent states  without  r^rard  to  the  amount 
involved.  U.  S.  t?.  Sayward,  (1895)  160 
U.  S.  493,  16  S.  Ct.  371,  40  U.  S.  (L.  ed.) 
508. 

e.  Federal  Question  Involved 
In  general— The  fact  that  a  suit  in  a 
federal  court  involves  a  federal  question 
is  not  sufficient  to  confer  jurisdiction  un- 
less the  amount  involved  exceeds  the  ju- 
risdictional  amount.      Shewalter   v.   Lex- 
ington, (W.  D.  Mo.  1906)    143  Fed.  161. 
Suits  affecting  national  banks. —  On  an 
application  to  a  federal  court  by  a  share- 
holder in  a  national  banking  association 
for  a  writ  of  mandamus  to  compel  the 
association   to   permit  him   to   inspect  a 
list  of  its  shareholders,  based  on  R.  S. 
sec.   5210y  the  amount  in  controversy  is 
material   to  give  the   court  jurisdiction. 
Large  r.  Consolidated  Nat.  Bank,   (S    D. 
N.  Y.  1905)    137  Fed.  168. 

But  an  action  by  a  receiver  of  a  na- 
tional bank  to  collect  a  debt  due  the 
bank  is  one  brought  under  authority  of 
R.  S.  sec.  6234,  and  is  within  the  juris- 
diction of  a  federal  court,  regardless  of 
the  amount  in  controversy.  Schofield  r. 
Palmer,  (W.  D.  Va.  1904)  134  Fed.  753. 
See  also  Rankin  c.  Herod,  (S.  D.  X.  Y. 
1904)  130  Fed.  390;  Rankin  v.  Herod, 
(S.  D.  N.  Y.   1906)    140  Fed.  661. 

Suits  under  patent  laws.— A  federal 
court  has  jurisdiction  of  a  suit  for  the 
infringement  of  a  patent  without  regard 
to  the  amount  in  controversy,  as  this 
jurisdiction  is  conferred  by  the  seventh 
paragraph  of  this  section.  Miller-Magee 
Co.  r.  Carpenter,  (S.  D.  Ohio  1888)  34 
Fed.  433.  ' 

Suits  under  revenue  laws. — ^A  federal 
court  has  jurisdiction  of  a  suit  arising 
under  the  revenue  laws  without  regard 
to  the  amount  in  dispute,  as  this  juris- 
diction is  conferred  by  the  fifth  para- 
graph of  this  section.  Ames  v.  Hsxer. 
(N.  D.  Cal.   1888)    36  Fed.  129. 

Action  arising  under  Interstate  Com- 
merce Act.— In  Delaware,  etc.,  R.  Co.  r. 
Lyne,  (C.  C.  A.  3d  Cir.  1912)  193  Fed. 
984,  113  C.  C.  A.  604,  it  was  said  that 
section  9  of  the  Interstate  Commerce  Act 
(see  supra,  p.  432),  which  gives  the  right 
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either  to  make  complaint  to  the  inter- 
state Commer<!e  Commission,  or  to  oring 
suit  "  in  any  District  or  Circuit  Court  of 
the  United  States  of  competent  jurisdic- 
tion," left  the  question  of  "  competent 
jurisdiction "  to  be  determined  by  the 
other  federal  statutes  upon  that  subject, 
and  consequently  an  action  for  damages 
for  subjecting  the  plaintiff  to  undue  and 
unreasonable  prejudice  and  disadvantage 
in  violation  of  the  Act  could  not  be 
brought  in  the  federal  court  unless  the 
amount  in  controversy  exceeded  $2,000, 
which  was  then  the  jurisdictional  amount. 
Action  under  Carmack  Amendment. — 
An  action  against  an  initial  carrier  for 
the  loss  of  goods  shipped  in  interstate 
commerce  cannot  be  brought  in  a  federal 
court  unless  the  jurisdictional  amount 
exceeds  $3,000.  Adams  v.  Chicago  Great 
Western  R.  Co.,  (N.  D.  la.  1914)  210 
Fed.  362.  See  to  the  same  effect  Smeltzer 
r.  St.  Louis,  etc.,  R.  Co.,  (W.  D.  Ark. 
1909)    168  Fed.  420. 

4.  Necesaity  of  Matter  in  Dispute  Having 

Pecuniary  Value 

a.  In  General 

Where  the  matter  in  dispute  has  no 
pecuniary  value  which  can  be  calculated 
and  ascertained  in  monev  the  federal 
court  has  no  jurisdiction  in  those  cases 
which  depend  on  the  presence  of  a  juris- 
dictional amount. 

b.  Deprivation  of  Political  and  Social 

Rights 

The  deprivation  of  a  man's  political 
and  social  rights  may  be  alleged  to  in- 
volve damage  to  the  jurisdictional  amount 
capable  of  estimation  in  money.  Wiley  r. 
Sinkler,  (1900)  179  U.  S.  58,  21  S.  Ct. 
17,  45  U.  S.  (L.  ed.)  84;  Swafford  r. 
Templeton,     (1902)     185    U.    S.    487,    22 

5.  Ct.  783,  46  U.  S.  (L.  ed.)  1005;  Giles 
17.  Harris,  (1908)  189  U.  S.  475,  23  S.  Ct. 
639,  47  U.  S.   (L.  ed.)   909. 

c.  Divorce  and  Alimony 

*'  It  has  been  a  long-established  rule 
that  the  courts  of  the  United  States  have 
no  jurisdiction  upon  the  subject  of  di- 
vorce, or  for  the  allowance  of  alimony, 
either  as  an  original  proceeding  in  chan- 
cery, or  an  incident  of  a  divorce  or  sepa- 
ration, both  by  reason  of  the  fact  that 
the  husband  and  wife  cannot  usually  be 
citizens  of  different  states  so  long  as  the 
marriage  relation  continues  ( a  rule  which 
has  been  somewhat  relaxed  in  recent 
cases),  and  for  the  further  reason  that 
a  suit  for  divorce  in  itself  involves  no 
pecuniary  value.  Barber  v.  Barber,  [1858] 
21  How.  582,  16  U.  S.  (L.  ed.)  226,  and 
the  analogous  cases  of  Kurtz  r.  Moffitt, 
tl885]  115  U.  S.  487,  29  U.  S.  (L.  ed.) 
458,  6  S.  Ct.   148;  Durham  v,  Seymour, 


11896]  161  U.  S.  235,  16  S.  Ct.  452,  40 
U.  S.  (L.  ed.)  682;  and  Perrine  v.  Slack, 
[1896]  164  U.  S.  452,  17  S.  Ct.  79,  41 
U.  S.  (L.  ed.)  510."  De  La  Rama  v.  De 
La  Rama,  (1905)  201  U.  S.  303,  26  S.  Ct. 
485,  60  U.  S.  (L.  ed.)   765. 

A  suit  for  divorce  in  which  a  claim  for 
alimony  is  made  does  not,  because  of  that 
fact,  involve  any  amount  in  controversy 
within  the  meaning  of  the  statute,  as  it 
is  wholly  uncertain  what,  if  any,  amount 
the  court  may  allow,  alimony  being  dis- 
cretionary. Bowman  r.  Bowman,  (N.  D. 
111.  1887)  30  Fed.  849,  Caswell  v.  Cas- 
well, (1887)   120  111.  377,  11  N.  E.  342. 

d.  Habeas  Corpus 

A  federal  court  has  no  jurisdiction  of 
a  proceeding  on  habeas  corpus  by  a  father 
to  obtain  possession  of  his  infant  child, 
although  the  father  is  a  citizen  of  another 
state,  as  the  matter  in  dispute  has  no 
pecuniary  value  and  cannot  be  estimated 
in  money.  Ex  p.  Everts,  (1858)  1  Bond 
197,  8  Fed..  Cas.  No.  4,581. 

e.  ISliscellaneous 

Suit  to  restrain  removal  of  gates  at 
crossing. —  A  District  Court  has  no  juris- 
diction of  a  suit  to  correct  an  ambiguity 
in  the  deed  of  a  railroad  right  of  way, 
and  to  restrain  the  removal  of  gates  at  a 
crossing  in  the  inclosure  thereof,  where 
the  value  of  the  realty  and  the  damage 
accruing  to  adjacent  property  from  the 
road's  construction  are  not  shown  to  ex- 
ceed the  jurisdictional  amount,  and  the 
fact  that  animals  may  stray  on  the  track 
through  the  threatened  openings  in  the 
inclosure,  and  cause  wrecks  occasioning 
great  damage,  does  not  help  the  case, 
since,  when  jurisdiction  depends  on  a 
particular  sum,  suits  where  the  right  in- 
volved cannot  be  calculated  in  money  are 
not  within  it.  Oregon  R.,  etc.,  Co.  v. 
Shell,  (C.  C.  Wash.  1903)  125  Fed.  979. 

Suit  to  obtain  permission  to  inspect 
books,  etc. — ^A  suit  by  a  stockholder  to 
obtain  permission  to  inspect  the  books, 
papers,  documents,  and  records  of  a  cor- 
poration has  no  pecuniary  value  which 
can  be  calculated  and  ascertained  in 
money,  and  consequently  such  case  can- 
not be  considered  by  the  federal  court. 
Whitney  r.  American  Shipbuilding  Co., 
(N.  D.  Ohio  1911)    197  Fed.  777. 


5.  Ascertainment  of  Value  of  Matter  i 

Dispute. 

In  ffcneral. —  The  value  of  the  matter  in 
dispute,  on  which  the  jurisdiction  of  the 
federal  court  is  based,  is  the  value  of 
that  which  complainant  seeks  to  recover, 
or  the  value  of  that  which  defendant  will 
lose  if  complainant  obtains  the  recovery 
he  seeks.  Cowell  v.  City  Water  Supply 
Co.,    (C.   C.  A.  8th  Cir.   1903)    121  Fed. 
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63,  57  i\  C.  A.  393,  reversing  (S.  D.  la. 
1899)   96  Fed.  769. 

"it  is  conceded  that  the  pecuniary 
value  of  the  matter  in  dispute  may  be 
determined  not  only  by  the  money  judg- 
ment  prayed  where  such  is  the  ease,  but 
in  some  cases  by  the  increased  or  dimin- 
ished value  of  the  property  directly 
affected  by  the  relief  prayed  or  by  the 
pecuniary  results  to  one  of  the  parties 
immediately  from  the  judgment."  Smith 
V.  Adams,  (1889)  130  U.  S.  167,  9  S.  Ct. 
666,  32  U.  S.  (L.  ed.)   895. 

The  amount  of  a  verdict  is  not  con- 
trolling on  the  question  whether  the 
amount  in  controversy  is  such  as  to  give 
a  United  States  court  jurisdiction  oi  a 
case,  but  it  is  the  amount  in  dispute 
which  controls.  Armstrong  r.  Walters, 
(E.  D.  Pa.  1916)  223  Fed.  461,  wherein 
the  court  said :  "  The  motion  in  arrest 
of  judgment  is  disposed  of  by  what  was 
said  on  the  motion  to  dismiss  for  want  of 
jurisdiction.  The  amount  of  the  verdict 
does  not  affect  the  question.  It  is  deter- 
mined by  the  amount  in  dispute  —  the 
sum  in  controversy.  This  exceeded 
$2,000,  the  then  jurisdictional  minimum, 
by  the  statement  of  a  claim  and  the 
proofs  attempted  at  the  trial.  There  was 
no  colorable  expansion  of  the  claim.  Had 
the  statement  set  forth  no  more  than  was 
required  to  be  set  forth,  jurisdiction 
would  be  conceded  by  the  defendant.  The 
position  taken,  however,  is  that  the  claim 
as  set  forth  on  its  face  shows  to  a  legal 
certainty  the  damages  recoverable  to  be 
less  than  the  jurisdictional  sum.  There 
is  that  in  the  statement  of  claim  which 
gives  more  than  the  strength  of  mere 
plausibility  to  defendant's  argument,  but 
the  argument  none  the  less  falls  short  of 
possessing  convincing  power.  The  state- 
ment of  claim  sets  forth  a  contract,  its 
breach,  and  a  claim  of  damages  sufficient 
in  amount  to  confer  jurisdiction.  The 
fact  that  the  plaintiffs  fell  short  in  their 
proofs,  or  were  overborne  by  the  strength 
of  the  defense,  still  leaves  the  juris- 
dictional fact  of  *  dispute  *  having  been 
in  the  case.  Indeed,  it  is  still  present. 
This  suggests,  as  possibly  intended  to  be 
included  in  the  reasons  for  a  new  trial, 
the  complaint  that  under  the  evidence 
the  verdict  inadequately  measured  the 
damages.  In  one  sense  the  weight  of 
the  evidence  might  fairly  be  said  to  have 
called  for  a  larger  verdict.  There  was 
evidence,  however,  in  support  of  a  less. 
The  plaintiffs  were  presenting  a  stale 
claim.  The  action  was  saved  from  the 
grasp  of  the  statute  by  a  few  days',  mar- 
gin. The  testimony  in  support  of  plain- 
tins*  prices  bore  upon  a  time  nearly  eight 
years  ago." 

Where  a  bill  in  equity  is  filed  to  abate 
a  nuisance,  or  to  set  aside  a  deed,  or  for 
a  decree  giving  other  mandatory  or  pre- 
ventive relief,  it  is  the  value  of  "the  prop- 


erty of  which  the  defendant  may  be  de- 
prived by  the  decree  sought  which  is  the 
test  of  jurisdiction,  and  not  the  claim  of 
the  complainant.  Baltimore  v.  Postal 
Tel.  Cable  Co.,  (C.  C.  Md.  1894)  62  Fed, 
600. 

Abatement  of  fence. —  In  a  proceeding 
to  compel  the  abatement  of  a  fence  in- 
closing public  lands,  in  violation  of  an 
act,  which  forbid  the  inclosure  of  public 
lands  by  one  having  no  claim  or  color  of 
title,  it  was  held  to  be  the  value  of  the 
claim  to  the  property  and  not  the  value 
of  the  property  itself,  which  determined 
the  jurisdiction  of  the  court.  Cameron 
f.  U.  S.,  (1892)  146  U.  S.  633,  13  S.  Ct. 
184,  36  U.  S.  (L.  ed.)   1077. 

Attachment. —  In  an  attachment  case, 
where  the  property  attached  is  claimed 
by  a  receiver  of  the  defendant,  the  value 
of  the  attached  property  and  not  the 
amount  of  the  claim  on  which  it  was 
issued  is  the  amount  in  controversy. 
Hoover,  etc.,  Co.  r.  Columbia  Straw-Paper 
Co.,  (S.  D.  Ohio  1895)  68  Fed.  945. 

Cancellation  of  instruments. — A  suit  by 
a  surety  for  cancellation  of  a  bond  for 
$40,000,  on  which,  if  valid,  complainant 
is  subject  to  a  liability  exceeding  the 
jurisdictional  amount,  involves  a  suffi- 
cient amount  to  confer  jurisdiction  on  a 
federal  court.  Fidelity,  etc.,  Co.  r. 
Moshier,  (N.  D.  N.  Y.  1907)  151  Fed. 
806. 

In  a  suit  by  an  alleged  owner  of  1/325 
of  certain  real  property,  consisting  of 
waterworks  and  their  appurtenances,  to 
cancel  and  avoid  mortgages  thereon  for 
$475,000,  and  to  declare  his  interest  in 
the  property  free  from  the  liens  of  such 
mortgages,  the  sum  or  value  in  dispute 
is  the  value  of  the  1/325  of  the  property, 
which  complainant  claims  to  own  and 
seeks  to  relieve  from  the  lien  of  the  in- 
cumbrances. Cowell  r.  City  W^ater  Sup- 
ply Co.,  (C.  C.  A.  8th  Cir.  1903)  121 
Fed.  63,  67  C.  C.  A.  393,  reversing  (S.  D. 
la.  1899)  96  Fed.  769. 

Controversy  between  public  service  com- 
mission and  railway  company. — ^A  contro- 
versy between  a  state  corporation  com- 
mission and  a  railway  company,  which 
involves  not  only  the  right  to  enforce 
against  the  railway  company  the  pay- 
ment of  statutory  penalties  in  excess  of 
jurisdictional  amount,  but  also  the  right 
of  that  company  to  carry  on  interstate 
commerce  in  the  state  without  being  sub- 
ject to  orders  and  directions  of  the  cor- 
poration commission,  which  so  directly 
burdened  such  commerce  as  to  amount  to 
a  regulation  thereof,  which  right  is  al- 
leged in  the  bill  to  be  of  the  necessary 
jurisdictional  value,  such  allegation  being 
supported  by  testimony,  and  found  to  b« 
the  fact,  is  within  the  jurisdiction  of  a 
federal  court,  although  a  dispute  of  some 
$146  demurrage  may  have  been  the  origin 
of  the  litigation.    McNeill  v.  Southern  R. 
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Co.,  (1906)  202  U.  S.  643,  26  S.  Ct.  722, 
60  U.  S.  (L.  ed.)  1142,  modifying  (E.  D. 
N.  C.  1904)    134  Fed.  82. 

Creditors'  suit. — A  creditors*  suit 
brought  by  two  complainants,  one  of 
whom  has  a  judgment  on  which  more 
than  the  jurisdictional  amount  is  due,  ex- 
clusive of  interest  and  costs,  to  subject 
property  of  greater  value  than  the  juris- 
dictional amount,  inrolves  an  amount 
sufficient  to  confer  jurisdiction  on  a  fed- 
eral court,  although  the  claim  of  the 
other  complainant  is  less  than  that 
amount.  Huff  v.  Bid  well,  (0.  C.  A.  6th 
Cir.  1907)    151  Fed.  563,  81  C.  C.  A.  43. 

Ejectment. —  In  ejectment  suits  the 
matter  in  dispute  is  the  estate  which  is 
claimed  in  the  declaration,  and  in  order 
to  give  the  court  jurisdiction  the  value 
of  the  estate  must  be  shown.  Crawford 
V.  Bumham,  (1871)  1  Flipp.  116,  6  Fed. 
Cas.  No.  3,366;  Lanning  r.  Dolph,  4 
Wash.  624,  14  Fed.  Cas.  No.  8,073. 

In  ejectment  to  recover  possession  of 
land,  including  a  mill  site  with  the  mill 
thereon,  the  amount  in  controversy  to 
sustain  federal  jurisdiction  is  not  the 
value  of  defendant's  claim,  but  it  is  the 
value  of  the  whole  property  which  plain- 
tiff claims  as  described  in  his  complaint. 
Butters  r.  Carney,  (C.  C.  Nev.  1904)  127 
Fed.  622. 

Enforcement  of  stockholders'  liability. 
—  Where,  in  a  suit  to  enforce  a  double 
liability  of  stockholders  of  an  insolvent 
bank,  the  debts  of  complainants,  who 
were  citissens  of  Indiana,  against  the 
bank,  a  citizen  of  Kentucky,  exceeded  the 
jurisdictional  amount,  and  the  trust  fund 
to  be  collected  from  the  stockholders  was 
nominally  $200,000,  it  was  held  that  the 
amount  in  controversy  w^as  sufficient  to 
sustain  federal  jurisdiction.  Conway  v. 
Owensboro  Sav.  Bank,  etc.,  Co.,  (W.  D. 
Ky.  1908)   166  Fed.  822. 

Injunction  —  Generally. —  The  rule  ap- 
plicable generally  to  suits  for  injunction 
to  restrain  a  nuisance,  a  continuing  tres- 
pass or  the  like,  is,  that  the  jurisdictional 
amount  is  to  be  tested  oy  the  value  of 
the  object  to  be  gained  by  complainant. 
Glenwood  Light,  etc.,  Co.  v.  Mutual  Light, 
etc.,  Co.,  (1915)  239  U.  S.  121,  36  S.  Ct. 
30,  60  U.  S.   (L.  ed.)    174. 

In  a  suit  for  an  injunction  in  a  federal 
court  the  amount  in  dispute  for  juris- 
dictional purposes  is  the  value  of  the 
right  to  be  protected,  and  where  the 
requisite  value  is  alleged  and  not  denied 
it  is  immaterial  how  much,  or  whether 
any,  actual,  loss  has  been  sustained. 
Southern  Pac.  Co.  r.  Bartine,  (C.  C.  Nev. 
1909)   170  Fed.  725. 

The  amount  involved  in  a  suit  for  an 
injunction  for  the  purpose  of  determin- 
ing the  jurisdiction  of  a  federal  court  is 
the  value  of  the  right  to  be  protected  or 
the  extent  of  the  injury  to  be  prevented 
by  the  injunction.    Arkansas  v.  State  of 


Kansas,  etc.,  Coal  Co.,  (W.  D.  Ark. 
1899)   96  Fed.  353. 

In  a  suit  in  equity  to  enjoin  the  doing 
of  certain  specified  acts,  as  the  refusal  to 
deliver  a  package  of  intoxicating  liquor 
on  the  ground  that  it  was  forbidden  to 
make  delivery  by  the  provisions  of  the 
state  statute,  it  is  very  questionable 
whether  in  such  a  case  a  federal  court 
will  consider  in  estimating  the  value  of 
the  amount  in  controversy  any  exemplary 
or  punitive  damages.  Gaines  v.  Balti- 
more, etc..  Steamship  Co.,  (E.  D.  S.  C. 
1916)   234  Fed.  786. 

Illegal  acceptance  by  hank  of  provisions 
of  Guaranty  Law. — A  suit  by  a  stock- 
holder in  a  banking  corporation  for  an 
injunction  to  restrain  the  acceptance  by 
the* bank  of  the  provisions  of  the  Bank 
Guaranty  Law  of  Kansas  (Laws  1909, 
ch.  61),  which  contemplates  a  continuing 
coufse  of  business  and  an  initial  and  an- 
nual deposit  of  money  by  the  bank  with 
the  state  treasurer  aggregating  more 
than  the  jurisdictional  amount,  which 
fund  may  be  used  by  the  state  in  pay- 
ing losses  of  other  banks,  involves  a  suf- 
ficient amount  to  give  a  federal  court 
jurisdiction.  Larabee  v,  DoUey,  (C.  C. 
Kan.  1909)   175  Fed.  365. 

Illegal  action  by  nonstock  corporation. 
—  In  a  suit  by  a  member  of  a  nonstock 
corporation  to  restrain  illegal  and  ultra 
vires  action  by  its  governing  body,  the 
amount  involved,  for  jurisdictional  pur- 
poses, is  the  value  of  the  rights  sought  to 
be  protected;  and  a  federal  court  has 
jurisdiction  where  it  is  shown  by  the  bill 
that  the  mismanagement  complained  of, 
if  not  restrained,  will  result  in  the  cre- 
ation of  debts,  and  may  result  in  the  loss 
of  the  corporation's  property,  which 
largely  exceeds  in  value  the  jurisdictional 
amount.  McKee  v.  Chautauqua  Assem- 
bly, (W.  D.  N.  Y.  1903)  124  Fed.  808, 
affirmed  (C.  C.  A.  2d  Cir.  1904)  130 
Fed.  536,  66  C.  C.  A.  8. 

Illegal  wlleotion  of  taxes. —  The 
amount  in  controversy  in  a  suit  to  enjoin 
the  collection  of  a  tax  levied  against  the 
plaintiff,  the  ground  of  the  suit  being 
that  its  charter  exempted  it  from  taxa- 
tion during  its  life  as  a  corporation,  is 
not  the  amount  of  that  particular  tax, 
because  the  contest  relates  to  the  right 
to  levy  taxes  in  succeeding  years  and  the 
amount  is  measured  by  the  value  of  the 
right  to  be  protected.  Berryman  v.  Whit- 
man College,  (1912)  222  U.  8.  334,  32 
S.  Ct.  147,  56  U.  S.   (L.  ed.)  225. 

A  suit  to  enjoin  the  enforcement  of  a 
tax  levied  on  lands  under  authority  of 
a  state  by  the  sale  of  timber  from  such 
lands,  where  it  is  not  alleged  that  the 
tax  is  illegal,  but  merely  that  it  was  erro- 
neously levied,  is  not  a  suit  to  remove  a 
cloud  on  title,  and  the  amount  involved 
for  the  purpose  of  determining  the  juris- 
diction of  a  federal  court  is  the  amount 
of  the  tax,  and  not  the  value  of  the  land. 
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Doiiglaa  Co.  v.  Stone,  (1903)  191  U.  S. 
557,  24  S.  Ct.  843,  48  U.  S.  (L,  ed.)  301, 
affirming  (W.  D.  Va.  1901)   110  Fed.  812. 

In  a  Buit  to  enjoin  the  collection  of 
taxes  for  certain  years,  levied  against  a 
national  bank,  the  jurisdictional  amount 
cannot  be  made  up  by  taking  the  aggre- 
gate of  taxes  for  the  life  of  the  charter  of 
the  bank,  based  upon  the  amount  of  taxes 
for  one  or  more  years  already  levied. 
Citizens'  Bank  r.  Cannon,  (1896)  164 
U.  S.  319,  17  S.  Ct.  89,  41  U.  8.  (L.  ed.) 
451. 

VMiere  suit  was  brought  against  a  tax 
collector  to  enjoin  the  collection  of  certain 
taxes,  the  amount  of  which  was  less  than 
the  jurisdiction  amount,  the  case  was  not 
within  the  jurisdiction  of  a  federal  court. 
Turner  v.  Jackson  Lumber  Co.,  (C.  C»  A. 
6th  Cir.  1908)  169  Fed.  926,  87  C.  C.  A. 
106. 

In  a  suit  by  an  educational  corporation 
to  restrain  public  officers  from  levying 
and  collecting  taxes  upon  its  property 
imder  an  alleged  exemption  to  its  charter, 
the  value  of  the  matter  in  dispute  for  the 
purpose  of  determining  the  jurisdiction 
of  a  federal  court  is  not  limited  to  the 
amount  of  the  particular  tax  which  has 
been  or  is  threatened  to  be  levied,  but  is 
the  value  of  the  right  to  the  exemption 
claimed.  Whitman  College  r.  Berryman, 
(E.  D.  Wash.  1907)   156  Fed.  112. 

A  federal  court  has  no  jurisdiction  of 
a  suit  to  restrain  the  enforcement  of  a 
personal  state  tax  amounting  only  to  $80, 
though  the  tax  constitutes  a  cloud  on  the 
complainant's  title  to  realty  the  value  of 
which  exceeds  the  jurisdictional  amount. 
Purnell  v.  Page,  (E.  D.  N.  C.  1903)  128 
Fed.  496. 

A  suit  by  the  purchaser  of  land  to  en- 
join a  sale  of  standing  timber  levied  upon 
to  enforce  the  payment  of  arrearages  of 
taxes,  on  the  ground  that  the  purchaser 
is  not  liable  for  such  taxes,  is  not  a  suit 
to  remove  a  cloud  upon  the  title,  and  the 
amount  of  the  taxes,  and  not  the  value  of 
the  land,  is  the  amount  in  controversy 
which  determines  the  jurisdiction  of  the 
court.  Douglaa  Co.  i*.  Stone,  (W.  D.  Va. 
1901)    110  Fed.  812. 

Jurisdiction  of  a  suit  by  a  nonresident 
taxpayer  to  enjoin  county  offirers  from 
issuing  county  railroad-aid  bonds,  and 
from  levying  a  tax  to  buy  the  coupons, 
cannot  be  sustained  unless  the  bill  shows 
that  complainant  has  an  amount  of  prop- 
erty of  such  a  ratio  to  the  whole  property 
of  the  county  as  would  raise  his  liability 
to  taxes  to  the  jurisdictional  amount. 
Any  allegation  that  complainant  sues  in 
behalf  of  all  others  similarly  situated 
cannot  be  considered  on  such  issue. 
Adams  v.  Doujrlas  County,  (1868)  Mc- 
Cahon  (Kan.)  2.35,  1  Fed.  Cas.  No.  52. 

Illfiffal  erection  of  poles  and  irires. — 
In  Olenwood.  etc..  Water  Co.  v.  Mutual 
Light,  etc.,  Power  Co.,  (1915)  239  U.  S. 
121,  36  S.  Ct.  30,  60  U.  S.   (L.  ed.)    174, 


which  was  an  appeal  from  a  decree  of  a 
District  Court  dismissing  a  bill  of  com- 
plaint for  an  injunction  for  want  of 
jurisdiction,  the  suit  was  instituted  by  a 
telephone  company  to  enjoin  another 
company  from  so  erecting  poles  and  wires 
a«  to  injure  complainant  s  poles,  wires 
and  business.  The  Supreme  Court  held 
that  the  lower  court  committed  error  in 
deciding  that  the  amount  in  controversy 
was  insufficient  to  give  it  jurisdiction,  the 
court  saying :  **  We  are  unable  ^  to  dis- 
cern any  sufficient  ground  for  taking  this 
case  out  of  the  rule  applicable  generally 
to  suits  for  injunction  to  restrain  a  nui- 
sance, a  continuing  trespass,  or  the  like, 
vis.,  that  the  juriwlictional  amount  is  to 
be  tested  by  the  value  of  the  object  to  be 
gained  by  complainant.  The  object  of 
the  present  suit  is  not  only  the  abate- 
ment of  the  nuisance,  but-  (under  the 
prayer  for  general  relief)  the  prevention 
of  any  recurrence  of  the  like  nuisance  in 
the  future.  In  Mississippi  &  Missouri 
Railroad  Co.  v.  Ward,  [18621  2  Black 
485,  492,  17  U.  S.  (L.  ed.)  311,  it  wa^ 
said :  '  The  want  of  a  sufficient  amount 
of  damage  having  been  sustained  to  give 
the  federal  courts  jurisdiction,  will  not 
defeat  the  remedy,  as  the  removal  of  the 
obstruction  is  the  matter  of  controversy, 
and  the  value  of  the  object  must  govern.' 
The  same  rule  has  been  applied  in 
numerous  cases,  and  under  varying  cir- 
cumstances. Scott  r.  Donald,  [1897]  165 
U.  S.  107,  115,  17  S.  Ct.  262,  41  U.  S. 
(L.  ed.)  648;  McNeil  v.  Southern  R.  Co., 
[  1906]  202  U.  S.  543,  668,  26  S.  Ct.  722, 
60  U.  S.  (L.  ed.)  1142;  Hunt  r.  N.  Y. 
Cotton  Exch.,  [1907]  206  U.  S.  322,  336, 
27  S.  Ct.  629,  61  U.  S.  (L.  ed.)  821; 
Bittermann  r.  Louisville,  etc.,  R.  Co., 
[1907]  207  U.  S.  206,  225,  28  S.  Ct.  91, 
52  U.  S.  (L.  ed.)  171;  Berryman  v.  Whit- 
man College,  [1912]  22  U.  8.  334,  345, 
32  S.  Ct.  147,  66  U.  S.  (L.  ed.)  226.  The 
District  Court  erred  in  testing  the  juris- 
diction by  the  amount  that  it  would  cost 
defendant  to  remove  its  poles  and  uires 
where  they  conflict  or  interfere  with  those 
of  complainant,  and  replacing  them  in 
such  a  position  as  to  avoid  interference. 
Complainant  sets  up  a  right  to  maintain 
and  operate  its  plant  and  conduct  its 
business  free  from  wrongful  interference 
by  defendant.  This  right  is  alleged  to  be 
of  a  value  in  excess  of  the  jurisdictional 
amount,  and  at  the  hearing  no  question 
seems  to  have  been  made  but  that  it  has 
such  value.  The  relief  sought  is  the  pro- 
tection of  that  right,  now.  and  in  the 
future,  and  the  value  of  that  protection 
is  determinative  of  the  jurisdiction." 

Illegal  ordinance, —  In  a  suit  to  enjoin 
the  enforcement  of  an  ordinance  imposing 
a  license  tax  on  complainant's  business, 
alleged  to  be  prohibitory,  the  amount  in 
controversy,  for  the  purpose  of  determin- 
ing the  jurisdiction  of  a  federal  court,  is 
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the  value  of  such  business.  Humea  v. 
Little  Rock,  (W.  D.  Ark.  1898)  138  Fed. 
929. 

Where,  in  a  suit  in  a  federal  court  to 
enjoin  the  enforcement  of  a  municipal 
smoke  ordinance,  complainant  alleged 
that  it  was  a  foreign  corporation,  and 
that  the  amount  involved  was  largely  in 
excess  of  the  jurisdictional  amount,  ex- 
clusive of  interest  and  costdi  it  was  held 
that  the  bill  suflSciently  showed  the  juris- 
diction of  the  federal  courts.  Glucose 
Refining  Co.  v,  Chicago,  (N.  D.  111.  1905) 
138  Fed.  209. 

Where  a  suit  brought  to  enjoin  the 
enforcement  of  a  municipal  ordinance,  in- 
volves the  asserted  right  of  the  com- 
plainant to  do  an  interstate  business 
without  tax  or  burden  thereon,  the  juris- 
diction is  determined  by  the  value  of  the 
right  to  be  protected  or  the  extent  of 
the  injury  to  be  prevented,  and  not  by 
the  mere  amount  of  the  lic^ise  fee  in- 
volved. Jewel  Tea  Co.  v.  Lee's  Sununit, 
(W.  D.  Mo.   1912)    198  Fed.  532. 

Illegal  reffulationa  relating  to  naviga- 
tion.— A  bill  by  the  owner  of  a  number 
of  tugs  and  barges  employed  in  naviga- 
tion which  required  them  to  pass  through 
defendant's  canal  to  enjoin  defendant 
from  enforcing  certain  alleged  illegal 
regulations  and  charges  states  a  cause  of 
action  in  the  nature  of  a  continuing  tres- 
pass, and  where  it  shows  that  com- 
plainant is  subjected  to  charges  owing 
to  such  exactions  amounting  to  some 
$1,600  per  year,  it  discloses  a  sufficient 
amount  in  dispute  to  give  a  federal  court 
jurisdiction.  Chesapeake,  etc..  Canal  Co. 
r.  Gring,  (C.  C.  A.  4th  Cir.  1908)  159 
Fed.  662,  86  C.  C.  A.  630. 

Interference  icith  business, —  In  a  suit 
to  enjoin  the  wrongful  and  unlawful 
interference  with  complainant's  business, 
the  amount  in  controversy,  for  the  pur- 
pose of  the  jurisdiction  of  a  federal  court, 
is  the  value  of  the  right  sought  to  be 
protected,  .and  a  general  averment  in  the 
bill  that  the  value  of  the  matter  in  dis- 
pute exceeds  $25,000,  together  with 
further  allegations,  showing  the  extent  of 
complainant's  business  which  has  been  in- 
terfered with,  and  which  will  be  inter- 
fered with  in  the  future,  unless  protected 
by  injunction,  tending  to  show  that  the 
value  of  such  right  sought  to  be  pro- 
tected in  the  future  largely  exceeds  the 
jurisdictional  amount,  are  sufficient,  when 
not  denied,  to  give  the  court  jurisdiction. 
Evenson  v.  Spaulding,  (C.  C.  A.  9th  Cir. 
1907)  150  Fed.  517,  82  C.  C.  A.  263,  9 
L.  R.  A.  (N.  S.)  904,  atfirming  (E.  D. 
Wash.  1906)    149  Fed.  913. 

In  a  suit  to  restrain  certain  voluntary 
labor  organizations  and  officers  and  mem- 
bers of  the  same,  from  interfering  with 
the  business  of  complainant,  the  amount 
in  dispute  for  the  purpose  of  determining 
the  jurisdiction  of  a  federal  court  is  the 


value  of  complainant's  right  to  conduct 
its  business,  and  an  allegation  in  the  bill 
that  complainant  will  be  damaged  by  the 
acts  of  defendants  in  a  sum  exceeding  the 
jurisdictional  amount,  is  sufficient  to  con- 
fer jurisdiction.  Rocky  Mountain  Bell 
Telephone  Co.  v.  Montana  Federation  of 
Labor,   (C.  C.  Mont,  1907)    156  Fed.  809. 

Interference  with  use  of  right  of  way, 
—  In  a  suit  by  a  railroad  company  in  a 
federal  court  against  a  number  of  land- 
owners to  enjoin  threatened  interference 
with  its  use  of  its  right  of  way  through 
their  lands,  the  value  of  the  right  sought 
to  be  protected,  and  not  the  value  of  the 
land  constituting  the  right  of  way  across 
the  lands  of  defendants,  constitutes  the 
value  in  controversy  for  jurisdictional 
purposes.  Louisville,  etc.,  R.  Co.  v. 
Smith,  (C.  C.  A.  5th  Cir.  1904)  128  Fed. 
1,  63  C.  C.  A.  1. 

Misapplication  of  corporate  funds, — A 
suit  by  a  minority  stockholder  to  re- 
strain a  misapplication  of  corporate 
funds  is  brought  in  right  of  the  corpora- 
tion, and  the  amount  involved,  for  the 
purpose  of  determining  the  jurisdiction 
of  a  federal  court,  is  the  value  of  the 
right  of  the  corporation  sought  to  be  pro- 
tected, and  not  the  value  of  complainant's 
interest  therein.  Larabee  t\  DoUey,  (C. 
C.  Kan.  1909)    175  Fed.  365. 

Misappropriation  of  corporate  funds  hy 
directors. —  In  a  suit  by  a  stockholder  of 
a  corporation  on  behalf  of  himself  and 
other  stockholders  who  may  join,  to  re- 
strain the  directors  from  misappropri- 
ating the  funds  of  the  corporation,  it  is 
the  amount  of  the  misappropriation  and 
not  the  amount  of  the  stockholder's  in- 
terest which  is  the  matter  in  controversy. 
Hill  V.  Glasgow  R.  Co.,  (C.  C.  Ky.  1888) 
41  Fed.  610. 

Nuisance, —  In  a  suit  to  enjoin  the 
maintenance  of  a  nuisance,  the  matter  in 
dispute,  for  the  purpose  of  determining 
the  jurisdiction  of  a  federal  court,  is  not 
the  damage  resulting  to  complainant 
from  the  alleged  nuisance,  but  the  right 
of  defendant  to  maintain  the  same,  and 
the  value  of  such  right  determines  the 
amount  in  controversy.  American  Smelt- 
ing, etc.,  Co.  t;.  Godfrey,  (C.  C.  A.  8th 
Cir.  1907)  158  Fed.  225,  89  C.  C.  A.  139, 
14  Ann.  Cas.  8. 

In  a  suit  to  restrain  the  maintenance 
of  an  awning  over  a  part  of  the  street  ad- 
joining the  plaintiff's  premises,  the 
matter  in  dispute  is  the  value  of  the 
right  to  maintain  the  awning,  not 
the  amount  of  damage  done  by  it  to  the 
plaintiff.  Whitman  r.  Hubbell,  (S.  D. 
N.  Y.  1887)   30  Fed.  81. 

Protection  of  claimed  property  right. — 
A  suit  for  an  injunction  to  protect  a 
claimed  property  right,  from  which  it  is 
alleged  and  shown  that  complainant 
realized  $30,000  per  year,  and  which 
right  is  denied  by  defendant,  involves  a 
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sufficient  amount  to  be  within  the  juria- 
dietion  of  a  federal  court.  Chicago  Board 
of  Trade  v.  Cella  Commission  Co.»  (C.  C. 
A.  8th  Cir.  1906)  145  Fed.  28,  76  C.  C. 
A.  28,  reversing  (E.  D.  Mo.  1903)  121 
Fed.  1012;  Chicago  Board  of  Trade  v. 
Donovan  Commission  Co.,  (C.  C.  A.  8th 
Cir.  1906)    145  Fed.  31,  76  C.  C.  A.  16. 

Restraining  execution  of  public  con- 
tract, —  Where  the  primary  purpose  of  a 
bill  was  to  enjoin  the  execution  of  a  con- 
tract for  the  construction  of  a  city  water 
system  and  to  restrain  the  issuance  and 
delivery  of  city  bonds  to  the  extent  of 
$600,000  on  the  ground  that  the  issue  of 
the  bonds  was  void,  and  the  bill  alleged 
that  if  the  bonds  were  issued  complainant 
would  be  required  to  pay  in  taxes  a  sura 
exceeding  $10,000,  such  amount  repre- 
sented the  amount  in  controversy  for  the 
purpose  of  determining  federal  jurisdic- 
tion. Helena  r.  Helena  Waterworks  Co., 
(C.  C.  A.  9th  Cir.  1909)  173  Fed.  18,  97 
C.  C.  A.  320. 

Restraining  use  of  property  by  other 
than  owner, —  When  the  object  of  a  suit 
is  to  restrain  the  use  of  property  by  a 
party  other  than  the  owner,  the  right  to 
use  the  property  is  the  matter  in  dispute, 
and  the  value  of  such  right  must  deter- 
mine the  question  of  jurisdiction.  Oleson 
f7.  Northern  Pac.  R.  Co.,  (C.  C.  Wash. 
1800)  44  Fed.  1. 

"  Scalping "  of  nontransferable  round- 
trip  tickets, —  In  a  suit  by  a  carrier  to 
restrain  the  *'  scalping "  of  nontransfer- 
able round-trip  tickets  issued  at  a  re- 
duced fare  on  account  of  gatherings 
expected  to  be  largely  attended  from 
various  parts  of  the  country,  the  value  of 
the  business  so  sought  to  be  protected 
determines  the  amount  in  controversy  for 
the  purpose  of  determining  the  jurisdic- 
tion of  the  federal  court.  Louisville,  etc., 
R.  Co.  V,  Bitterraan,  (C.  C.  A.  5th  Cir. 
1906)  144  Fed.  34,  75  C.  C.  A.  192, 
affvrmed  (1907)  207  U.  S.  205,  28  S.  Ct. 
91,  52  U.  S.  (L.  ed.)  171,  12  Ann.  Cas. 
693;  Texas,  etc.,  R.  Co.  v.  Bitterman,  (C. 
C.  A.  5th  Cir.  1906)  144  Fed.  46,  75 
C.  C.  A.  204. 

Unauthorized  expenditure  of  public 
money, —  Under  a  state  law  which  per- 
mits any  number  of  persons  whose  bur- 
dens as  taxpayers  may  be  increased 
thereby  to  join  in  a  suit  to  enjoin  the  un- 
authorized expenditure  of  public  money 
by  state  officers,  the  value  of  the  right 
sought  to  be  protected  from  invasion,  and 
not  the  loss  which  may  result  to  each 
separate  complainant,  measures  the 
amount  in  controversy  for  the  purposes 
of  federal  jurisdiction.  Larabee  v.  Dol- 
ley,   (C.  C.  Kan.  1909)    175  Fed.  365. 

Use  of  quotation  of  sales  on  exchange, 
—  The  jurisdictional  amount  involved  in 
a  suit  brought  by  the  New  York  Cotton 
Exchange  to  enjoin  the  defendant  n-om 
receiving  and  using  quotations  of  sales  on 


such  exchange  until  he  shall  have  ac- 
quired the  right  to  receive  them  from  the 
exchange,  or,  with  its  consent  and  ap- 
proval, from  one  of  the  telegraph  com- 
panies authorized  to  distribute  them,  is 
to  be  measured  by  the  value  to  the  ex- 
change of  the  right  to  control  the  quota- 
tions, and  not  by  the  rate  paid  by  the 
defendant  under  his  contract  with  the 
telegraph  company  furnishing  him  with 
such  quotations.  Hunt  v.  New  York 
Cotton  Exch.,  (1907)  205  U.  S.  322,  27 
S.  Ct.  529,  51  U.  S.  (L.  ed.)  821,  affirm^ 
ing  (W.  D.  Tenn.  1906)   144  Fed.  511. 

Money  demand. —  In  an  action  upon  a 
money  demand,  where  the  general  issue 
is  pleaded,  the  matter  in  dispute  is  the 
debt  claimed,  and  its  amount,  as  stated 
in  the  body  of  the  declaration,  and  not 
merely  the  damages  alleged,  or  the  prayer 
for  judgment  at  its  conclusion,  must  be 
considered  in  determining  the  question 
whether  the  federal  court  can  take  juris- 
diction. But  the  damages  alleged,  or  the 
prayer  must  be  regarded,  inasmuch  as 
the  plaintiff  may  seek  a  recovery  for  less 
than  the  sum  to  which  he  appears  esa- 
titled  by  the  allegations  in  the  body  of 
the  declaration.  Lee  r.  W'atson,  (1863)  1 
Wall,  337,  17  U.  S.  (L.  ed.)  557;  Culver 
V,  Crawford  County,  (1877)  4  Dill.  239, 
6  Fed.  Cas.  No.  3,468;  Tennent-Stribling 
Shoe  Co.  V,  Roper,  (C.  C.  A.  5th  Cir. 
1899)  94  Fed.  739,  36  C.  C.  A.  465. 

In  Bowman  r.  Chicago,  etc.,  R.  Co., 
(1885)  115  U.  S.  611,  6  S.  Ct.  192,  29 
U.  S.  (L.ed.)  502,  the  court  said:  "It 
is  now  well  settled  that  our  jurisdiction 
in  an  action  upon  a  money  dividend  is 
governed  by  the  value  of  the  actual 
matter  in  dispute  in  this  court,  as  shown 
by  the  whole  record,  and  not  by  the 
damages  claimed  or  the  prayer  for  judg- 
ment alone.'' 

Partnership  accounting. —  In  a  suit  for 
an  accounting  by  a  surviving  partner,  the 
amount  in  controversy  is  the  value  of  the 
entire  partnership  property,  and  where 
that  exceeds  the  jurisdictional  amount  it 
is  sufficient  to  sustain  the  jurisdiction  of 
a  federal  court.  Rogers  v.  Lawton,  (W. 
D.   Wis.   1908)    162   Fed.  203. 

In  Kebart  v,  Aiken,  (1916)  232  Fed. 
454,  it  appeared  that  the  plaintiff,  a  citi- 
zen of  New  York,  brought  an  action 
against  the  defendant,  a  citizen  of  Penn- 
sylvania, to  recover  $10,000  damages  for 
the  alleged  wrongful  termination  of  a 
written  contract  of  copartnership  be- 
tween them.  On  the  trial  it  appeared 
that  the  firm  was  insolvent  and  that  the 
partnership  had  only  ten  days  to  run, 
when  its  assets  were  sold  on  an  execu- 
tion on  a  judgment  obtained  in  the  state 
court,  for  money  due  the  defendant  by 
the  firm.  On  disclosure  of  these  facts  on. 
plaintiff's  proofs,  the  court  below  granted 
a  compulsory  nonsuit.  Affirming  the 
judgment   on    writ    of    error,    the    court 
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said:  "We  are  clearly  of  opinion  that 
the  proper  place  for  the  adjustment  of 
thoBe  difficulties  was  an  accounting  in* 
Tolving  the  affairs  of  the  partnership, 
and  not  an  action  at  law  for  damages  for 
its  dissolution,  and  therefore  the  judg- 
ment of  nonsuit  must  be  affirmed.  But, 
over  and  above  this,  we  deem  it  proper 
to  call  attention  to  the  fact  that  this  is 
a  case  with  which  the  federal  courts 
should  not  be  burdened.  In  view  of  the 
insolvency  of  the  partnership,  the  fact 
that  it  had  only  10  days  to  run,  and  of 
the  uncertainty  of  the  lease  of  the 
premises  occupied  by  it  being  extended, 
it  is  manifest  that  nothing  but  nominal 
damages  could  have  been  allowed,  and 
that  no  such  money  damages  for  disso- 
lution could  possibly  have  been  involved 
in  this  case  as  the  sum  required  to  con- 
fer jurisdiction  on  the  federal  court  in 
controversies  between  citizens  of  different 
states." 

Possessory  action. —  In  a  suit  relating 
to  the  possession  of  land  claimed  as  a 
homestead,  in  determining  the  value  of 
the  matter  in  dispute,  the  court  will  look 
at  the  value  of  the  land,  and  not  simply 
at  the  value  of  the  right  of  present  pos- 
session, although  the  naked  legal  title  is 
in  the  United  States  in  trust  for  the 
person  who  may  earn  it.  Black  v.  Jack- 
son, (1900)  177  U.  S.  349,  20  S.  Ct.  648, 
44  U.  S.   (L.  ed.)   801. 

Quieting  title. — ^A  suit  to  quiet  title  to 
parcels  of  real  property  or  to  remove  a 
cloud  therefrom,  by  which  their  use  and 
enjoyment  by  the  owner  are  impaired,  is 
brought  within  the  cognizance  of  the 
court  under  the  statute  only  by  the  value 
of  the  property  affected.  Alexander  i\ 
Pendleton,  (1814)  8  Cranch  462,  3  U.  S. 
(L.  ed.)  624;  Peirsoll  t?.  Elliott,  (1832) 
6  Pet.  95,  8  U.  S.  (L.  ed.)  332;  Stark  v, 
Starrs,  (1867)  6  Wall.  402,  18  U.  S. 
(L.  ed.)  925;  Jones  i\  BoUes,  (1869)  9 
Wall.  364,  19  U.  S.  (L.  ed.)  734;  Hol- 
land V.  Challen,  (1884)  110  U.  S.  15,  3 
S.  Ct.  495,  28  U.  S.  (L.  ed.)  52;  Smith 
V.  Adams,  (1889)  130  U.  S.  167,  9  S.  Ct. 
566,  32  U.  S.  (L.  ed.)   895. 

Where  suit  was  brought  in  a  federal 
court  to  quiet  title  to  certain  property  as 
against  certain  street  improvement  cer- 
tificates amounting  to  less  than  the  juris- 
dictional amount,  the  amount  of  the 
certificates,  and  not  the  value  of  the  land, 
constituted  the  subject-matter  of  the 
action,  and  was  therefore  insufficient  to 
confer  jurisdiction.  Shewalter  v.  Lexing- 
ton, (W.  D.  Mo.  1906)   143  Fed.  161. 

Where  plaintiff  sued  to  quiet  title  and 
to  set  aside  a  deed  of  trust  on  certain 
land,  and  also  to  vacate  a  deed  executed 
to  the  purchaser  under  foreclosure  of 
such  deed  of  trust,  but  asked  in  the  alter- 
native that,  if  the  deeds  were  not  set 
aside,  she  should  be  permitted  to  redeem 
on  payment  of  the  mortgage  debt,  interest, 


and  costs,  it  was  held  that  the  amount  in- 
volved, for  the  purpose  of  determining  the 
jurisdiction  of  .the  court,  was  the  value  of 
the  land,  and  not  the  amount  required  to 
redeem.  Greenfield  v.  U.  S.  Mortgage  Co., 
(E.  D.  Ark.  1904)   133  Fed.  784. 

In  a  suit  by  a  railroad  company  to 
quiet  title  to  a  specific  portion  of  its 
right  of  way  which  lies  more  than  100 
feet  from  its  tracks,  and  has  never  been 
used  in  the.  operation  of  its  road,  the 
amount  in  dispute  for  the  purpose  of 
determining  the  jurisdiction  of  a  federal 
court  is  the  value  of  the  land  in  contro- 
versy, and  not  the  value  of  the  company's 
right  to  operate  its  road.  Union  Pac.  R. 
Co.  17.  Cunningham,  (C.  C.  Neb.  1909) 
173  Fed.  90. 

Setting  aside  conveyance,  etc. —  In  a 
suit  to  set  aside  a  conveyance  of  prop- 
erty, and  mortgages  given  thereon,  the 
value  of  the  property  and  rights  which 
will  be  affected  if  the  relief  prayed  for  is 
granted,  and  •  not  the  value  of  com- 
plainant's interest  in  the  property,  con- 
stitutes the  amount  in  dispute,  for  the 
purpose  of  determining  the  jurisdiction 
of  a  federal  court.  Cowell  t?.  City  Water 
Supply  Co.,  (1903)  121  Fed.  53,  57  C.  C. 
A.  393,  reversing  (S.  D.  la.  1899)  96 
Fed.  769. 

Specific  performance. —  In  a  suit  for 
specific  performance  of  a  contract  for  the 
sale  of  land,  it  is  not  the  price  or  value 
fixed  in  the  contract,  but  the  actual  value 
of  the  land,  which  fixes  the  amount  in 
controversy.  Johnson  v.  Trippe,  (N.  D. 
Ga.  1887)  33  Fed.  530. 

Stockholders'  suit. —  In  a  suit  by  a 
stockholder  on  behalf  of  himself  and 
other  stockholders  to  secure  the  distribu- 
tion of  a  fund  belonging  to  a  dissolved 
corporation,  the  entire  fund  is  the  amount 
in  controversy  for  the  purpose  of  deter- 
mining the  jurisdiction  of  a  federal  court. 
Kent  t?.  Honsinger,  (N.  D.  N.  Y.  1909) 
167  Fed.  619. 

Suit  by  tmst  under  trust  deed. —  In  a 
suit  by  a  trustee,  under  a  trust  deed  to 
obtain  possession  of  the  property  on  de- 
fault in  the  payment  of  the  indebtedness 
under  the  provision  in  the  deed  providing 
that  in  such  case  the  trustee  may  enter 
upon  the  premises  and  take  possession,  it 
is  not  the  value  of  the  property,  but  the 
value  of  the  possession,  which  fixes  the 
jurisdictional  amount,  and  where  it  ap- 
pears that  the  premises  are  rented  for 
$1,560  per  annum,  and  a  sufficient  time 
has  not  elapsed  to  cumulate  the  juris- 
dictional amount,  the  Supreme  Court  has 
no  jurisdiction  under  the  Act  of  Feb.  9, 
1893,  ch.  74.  Willis  t?.  Eastern  Trust, 
etc.,  Co.,  (1897)  167  U.  S.  76,  17  S.  Ct. 
739,  42  U.  S.   (L.  ed.)   83. 

Suit  concerning  water  rights. —  In  a 
suit  concerning  water  rights,  the  thing 
in  controversy  is  the  right  to  the  use  of 
the    water,    and    where    that    exceeds    in 
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value  the  jurisdictional  amount  and  costs, 
a  federal  court  has  jurisdiction.  Morris 
V.  Bean,  (C.  C.  Mont.  1906)   146  Fed.  423. 

Suit  on  insurance  policy. —  In  Judson 
V.  Knights  of  the  Maccabees,  etc.,  (W.  D. 
N.  Y.  1914)  220  Fed.  1004,  which  was 
a  suit  on  a  policy  of  life  insurance,  the 
court  said ;  **  The  more  important  ques- 
tions argued  at  the  bar  are  whether  the 
amount  in  controversy  exceeds  the  sum  of 
$3,000,  and  whether,  in  view  of  the  Insur- 
ance Law  of  this  state  in  force  since 
1910,  there  is  vested  in  plaintiff  a  legal 
right  to  have  this  action  determined  in 
the  Supreme  Court  of  this  state.  I  agree 
with  Judge  Pooley,  who  considered  the 
question  on  motion  for  removal  under 
section  29  of  the  Judicial  Code,  that  the 
right  to  be  protected  in  this  case  arises 
out  of  the  policy  of  insurance  and  the 
amount  which  the  defendant  obliged  it- 
self to  pay  on  the  death  of  the  plaintiff, 
namely,  $6,000.  This  was  the  value  of 
the  object  to  be  gained  in 'bringing  suit, 
and  not  merely  the  amount  of  the  pre* 
miums  paid  by  the  assured.  There  are 
many  adjudications  thus  declaring  the 
rule.  Seemingly  contrary  views,  as  ex- 
pressed for  instance  in  actions  brought 
by  taxpayers  to  restrain  an  issue  of 
bonds,  are  inapplicable  and  depend  upon 
another  principle.  See  Hutchinson  r. 
Beckham,  (C.  C.  A.  8th  Cir.  1902)  118 
Fed.  399,  56  C.  C.  A.  333." 

Suit  to  recover  office. —  In  a  case  im- 
peaching the  right  to  an  office  the  amount 
of  salary  attached  to  it  is  considered  as 
determining  the  value  of  the  matter  in 
dispute.  Columbian  Ins.  Co.  v.  Wheel- 
right,  (1822)  7  Wheat.  534,  5  U.  S.  (L. 
ed.)  516;  U.  S.  V,  Addison,  (1859)  22 
How.  174,  16  U.  S.  (L.  ed.)  804;  Smith 
V.  Whitney,  (1886)  116  U.  S.  167,  6  S. 
Ct.  570,  29  U.  S.  (L.  ed.)  601;  Smith  r. 
Adams,  (1889)  130  U.  S.  167,  9  S.  Ct. 
666,  32  U.  S.  (L.  ed.)   895. 

Unlawful  detainer. —  In  an  action  of 
unlawful  detainer  the  federal  court  in 
Arkansas,  by  analogy  to  the  requirements 
of  Sand.  &  H.  Dig.,  ch.  70,  sec.  3449,  re- 
quiring as  a  preliminary  to  the  issuancs 
of  a  writ  of  possession  a  bond  in  double 
the  amount  of  two  years'  rent,  will,  in 
determining  the  value  of  poasesHion  as 
affecting  its  jurisdiction,  regard  the 
amount  in  controversy  as  a  sum  double 
the  amount  of  the  rent  of  the  promises 
detained  for  two  years.  Battle  v.  Atkin- 
son, (1903)  191  U.  S.  559.  24  S.  Ct.  845, 
48  U.  S.  (L.  ed.)  302,  affirming  (E.  D. 
Ark.  1902)    115  Fed,  384. 

WiU  contest. —  On  the  contest  of  a  will 
the  matter  in  dispute  is  the  value  of  the 
estate  passing  by  the  will  and  not  the 
value  of  the  separate  interests  of  the  con- 
testants. Ovorby  r.  Gordon,  (190t))  177 
U.  S.  214,  20  S.  Ct.  603,  44  U.  S.  (L.  ed.) 
741. 


6.  Aggregate  of  Claims  and  Joinder  ' 

In  general. —  When  two  or  more  plain- 
tiffs, having  separate  and  distinct  de* 
mands,  unite  for  convenience  and  tvon- 
omy  in  a  single  suit,  it  is  essential  that 
the  demand  of  each  bd  cf  the  requisite 
jurisdictional  amount;  but  when  several 
plaintiffs  unite  to  enforce  a  single  title 
or  right,  in  which  they  have  a  common 
and  undivided  interest,  it  is  enough  it 
their  interests  collectively  equal  the  juris- 
dictional amount.  Troy  Bank  v,  VVhitc- 
head,  (1911)  222  U.  S.  39,  32  S.  Ct.  9, 
56  U.  S.  (L.  ed.)  81;  Pinel  r.  Pinel, 
(1916)  240  U.  S.  594,  36  S.  Ct.  416,  60 
U.  S.  (L.  ed.)  817;  Bateman  r.  Southern 
Oregon  Co.,  (C.  C.  A.  9th  Cir.  1914)  217 
Fed.  933,  133  C.  C.  A.  605. 

The  principle  upon  which  an  aggrega- 
tion of  claims  can  be  employed  as  a  test 
of  jurisdiction  is  that  the  persons  join- 
ing in  the  suit  must  have  a  common  and 
undivided  interest,  not  distinct  interests, 
in  the  amount  involved;  still  this  is  not 
to  say  that,  if  the  property  involved  is  in 
truth  separately  owned  and  held,  the 
parties  may  not  constitute  a  class  who 
may  be  joined  for  the  sake  of  convenience 
and  economy;  it  is  to  say  that  aggrega- 
tion of  their  pecuniary  interests  is  not 
permissible  for  making  up  the  juris- 
dictional amount.  Nolen  v.  Riechman, 
(W.  D.  Tenn.  1915)   225  Fed.  812. 

A  person  holding  claims,  each  below 
the  jurisdictional  amount,  but  together 
aggregating  more  than  such  amount,  and 
constituting,  when  so  united,  a  single 
cause  of  action,  may,  if  permitted  by  the 
local  rules  of  joinder,  bring  them  all 
together  for  determination  into  a  federal 
court.  Hartford  Fire  Ins.  Co.  r.  Erie  R. 
Co.,   (S.  D.  N.  Y.  1909)    172  Fed.  899. 

Jurisdiction  cannot  be  conferred  on  a 
fcfleral  court  by  joining  in  one  bill 
against  distinct  defendants  claims  no 
one  of  which  reaches  the  jurisdictional 
amount.  Walter  t\  Northeastern  R.  Co., 
(1893)  147  U.  S.  370,  13  S.  Ct.  348,  37 
U.  S.  (L.  ed.)  206;  Northern  Pac.  R.  Co. 
r.  Walker,  (1893)  148  U.  S.  391,  13  S. 
Ct.  650,  37  U.  S.  (L.  ed.)  494;  Fishback 
r.  Western  Union  Tel.  Co.,  (1896)  161  U. 
S.  96,  16  S.  Ct.  506,  40  U.  S.  (L.  ed.) 
630;  Citizens  Bank  r.  Cannon,  (1896) 
164  U.  S.  319,  17  S.  Ct,  89,  41  U.  S. 
(L.  ed.)  451. 

In  cases  where,  although  the  entire 
matter  in  dispute  in  the  suit  exceeds  in 
value  the  jurisdictional  limit,  neverthe- 
le.ss.  if  there  are  several  and  separate  in- 
terests in  that  sum  belonging  to  distinct 
parties,  and  constituting  distinct  causes 
of  action,  although  actually  united  in 
one  suit  and  growing  out  of  the  same 
transaction,  the  jurisdiction  of  the  court 
cannot  be  maintained  where  such  sepa- 
rate interests  are  below  the  jurisdictional 
amount.     Ex  p.  Baltimore,  etc.,  R.  Co., 
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(1882)  106  U.  S.  5,  1  S.  Ct.  36,  27  U.  S. 
(L.  ed.)  58;  Adams  v,  Crittenden,  (1882) 
106  U.  S.  676,  1  S.  Ct.  92,  27  U.  S.  (L. 
ed.)  09}  Farmers'  Loan,  etc.,  Co.  17. 
Waterman,  (1882)  106  U.  S.  266,  1  S. 
Ct.  131,  27  U.  S.  (L.  ed.)  116;  Schwed 
i;.  Smith,  (1882)  106  U.  S.  188,  1  S.  Ct. 
221,  27  U.  S.  (L.  ed.)  166;  Elgin  v.  Mar- 
shall, (1882)  106  U.  S.  678,  1  S.  Ct.  484, 
27  U.  S.  (L.  ed.)  249;  Ogden  City  r. 
Armstrong,  (1897)  168  U.  S.  224,  18  S. 
Ct.  98,  42  U.  S.  (L.  ed.)  444;  Chamber- 
lin  V.  Browning,  (1900)  177  U.  S.  606, 
20  S.  Ct.  820,  44  U.  S.  (L.  ed.)  906; 
King  V.  Wilson,  (1871)  1  DiU.  565,  14 
Fed.  Cas.  No.  7,810. 

R.  S.  sec.  914  (see  infra,  this  title, 
vol.  6),  providing  that  the  practice, 
pleadings,  and  forms  and  modes  of  pro- 
ceedings in  actions  at  law  in  a  federal 
court  shall  conform  as  near  as  may  be 
to  those  of  the  state  courts  in  the  same 
district,  does  not  require  the  federal 
court  to  follow  the  state  laws  and  deci- 
sions in  matters  which  affect  their  juris- 
diction, and  the  state  statute  requiring 
demands  to  be  split  up  into  separate 
suits,  which  would  defeat  the  jurisdiction 
of  the  court  by  reducing  the  demand  be- 
low the  jurisdictional  amount,  will  not 
be  followed.  O'Connell  v.  Reed,  (C.  C.  A. 
8th  Cir.  1893)  66  Fed.  631,  12  U.  S.  App. 
369,  6  C.  C.  A.  686. 

Action  on  bonds. —  The  undivided  in- 
terests of  the  joint  owners  and  holders  of 
the  bonds  and  coupons  on  which  suit  is 
brought  may  be  united  for  the  purpose 
of  making  up  the  amount  necessary  to 
give  jurisdiction  to  a  federal  court. 
Green  County  i\  Thomas,  (1909^  211  U. 
S.  698,  29  S.  Ct.  168,  63  U.  S.  (L.  ed.) 
343,  affirming  (C.  C.  A.  6th  Cir.  1908) 
169  Fed.  339,  89  C.  C.  A.  406. 

The  joinder  of  causes  of  action  on  two 
bonds,  thereby  bringing  the  amount  in 
controversy  above  the  jurisdictional 
amount,  was  held  allowable  in  Kaus  v, 
American  Surety  Co.,  (N.  D.  la.  1912) 
199  Fed.  972. 

Action  for  penalties. —  The  aggregate 
siun  of  the  possible  penalties  sued  for  in 
several  actions  brought  by  the  United 
States  against  a  carrier  under  Act  June 
29,  1906,  ch.  3594,  34  Stat.  L.  607,  re- 
quiring the  unloading  of  live  stock  during 
transit,  and  consolidated,  is  the  amount 
in  dispute  for  the  purpose  of  sustaining 
the  appellate  jurisdiction  of  the  federal 
Supreme  Court.  Baltimore,  etc.,  R.  Co. 
V.  U.  S.,  (1911)  220  U.  S.  94,  31  S.  Ct. 
368,  55  U.  S.  (L.  ed.)  384,  modifying 
(C.  C.  A.  6th  Cir.  1908)  159  Fed.  33,  86 
C.  C.  A.  223. 

Action  for  death  by  wrongful  act. — 
The  Texas  statutes  (arts.  2899-2909)  giv- 
ing a  right  of  action  for  death  by  wrong- 
ful act  for  the  exclusive  benefit  of  the 
surviving  husband,  wife,  children,  and 
parents  of  the  deceased,  authorizing  it  to 


be  brought  by  all  of  the  parties,  or  by 
any  one  for  the  benefit  of  all,  or  by  the 
executor  or  administrator,  and  providing 
for  the  division  of  the  amount  recovered 
to  the  persons  entitled  thereto  as  the 
jury  shall  fix,  creates  but  a  single 
liability,  and  the  total  aiuount  recovered 
is  the  "  matter  in  controversy,**  within 
the  meaning  of  the  section.  Texas,  etc., 
R.  Co.  f?.  Gentry,  (1896)  163  U.  S.  363, 
16  S.  Ct.  1104,  41  U.  S.    (L.  ed.)    186. 

Action  on  several  notes. —  The  jurisdic- 
tional amount  is  sufficient  where  the 
aggregate  of  notes  sued  on  amounts  to 
more  than  the  jurisdictional  amount 
though  less  than  that  amount  is  due, 
where  plaintiff  relies  on  a  state  statute 
allowing  an  action  for  claims  before  they 
are  due,  in  the  case  of  intended  fraud. 
Schunk  V.  Moline,  etc.,  Co.,  (1893)  147 
U.  S.  600,  13  S.  Ct.  416,  37  U.  S.  (L.  ed.) 
255. 

In  an  action  in  a  federal  court  on  sev-. 
eral  notes,  the  jurisdictional  amount  in 
controversy  is  the  aggregate  of  the  judg- 
ment prayed  for.  Heffner  r.  Gwynne- 
Treadwell.  Cotton  Co.,  (C.  C.  A.  8th  Cir. 
1908)    160  Fed.  635,  87  C.  C.  A.  606. 

Where  a  purchaser  of  real  estate 
executed  two  vendor's  lien  notes,  one  of 
which  was  transferred  to  each  of  the 
plaintiffs,  and,  not  having  been  paid, 
plaintiffs  joined  in  a  suit  in  the  federal 
court  to  recover  judgment  on  the  notes 
and  foreclose  the  lien,  it  was  held  that 
the  lien  which  secured  both  notes  was 
but  an  incident  to  the  notes,  and  that 
the  two  notes  could  not  be  added  for  the 
purpose  of  establishing  an  amount  in 
controversy  sufficient  to  sustain  federal 
iurisdiction.  Troy  Bank  v.  Whitehead, 
(W.  D.  Ky.   1910)    184  Fed.  932. 

Administration  of  estates. —  The  value 
of  the  matter  in  dispute,  in  a  suit  to  set 
aside  judgments  of  a  probate  court  estab- 
lishing claims  against  the  estate  of  an 
intestate,  which  are  a  lien  on  his  real 
property  inherited  by  complainants,  on 
the  ground  that  they  were  fraudulently 
obtained  by  defendants  acting  in  con- 
cert, is  the  aggregate  amount  of  the 
claims  whose  allowance  was  procured  in 
furtherance  of  the  unlawful  combination. 
McDaniel  v.  Traylor,  (1905)  196  U.  S. 
415,  25  S.  Ct.  369,  49  U.  S.  (L.  ed.)  533, 
reversing  (E.  D.  Ark.  1903)  123  Fed, 
338;  on  second  apneal  (1909)  212  U.  S. 
428,  29  S.  a.  343,  63  U.  S.  (L.  ed.) 
584. 

Where  two  children  united  in  a  suit  to 
establish  title,  respectively,  to  an  un- 
divided one-eighth  and  an  undivided  two- 
eighths  of  certain  real  estate  owned  by  a 
deceased  father,  on  the  ground  of  his 
omission  to  provide  for  them  in  his  will, 
whereby,  under  a  statute,  they  became 
entitled  as  if  he  had  died  intestate, 
the  averment  that  one  of  the  plaintiffs 
was  entitled  to  an  undivided  one-eighth 


874 


4  FED.  STAT.  ANN.  (2d  Ed.) 


interest,  and  the  other  to  an  undivided  two- 
eighths  interest,  making  together  an  un- 
divided three-eighths  interest  in  the 
property,  **  which  said  interests  are  of 
the  value  of  $4,500  and  upwards  over 
and  above  all  incumbrances,"  was  not  the 
legal  equivalent  of  saying  that  the  in- 
terest of  either  plaintiff  was  of  the  value 
of  more  than  $300 ;  for  '*  it  is  not  neces- 
sarily to  be  inferred  that  the  value  of  an 
undivided  three-eighths."  Pinel  v.  Pinel, 
(1916)  240  U.  S.  504,  36  S.  Ct.  416,  60 
U.  S.   (L.  ed.)   817. 

Claima  of  assignee. —  Where  plaintiff  is 
the  actual  bona  fide. owner  of  a  sufficient 
amount  of  assigned  bonds  to  sustain  the 
jurisdiction  of  the  court,  the  suit  will 
only  be  dismissed  as  to  the  bonds  which 
were  transferred  to  him  in  fraud  of  the 
jurisdiction  of  the  court.  Bernards  Tp. 
V.  Stebbins,  (1883)  109  U.  S.  341,  3  S.  Ct. 
252,  27  U.  S.  (L.  ed.)  956. 

But  where  the  amount  bona  fide  owned 
by  piaintifi"  is  less  than  the  jurisdictional 
amount,  the  suit  will  be  dismissed.  Wil- 
liams 17.  Nottawa,  (1881)  104  U.  S.  209, 
26  U.  S.    (L.  ed.)   719. 

The  restrictions  as  to  suits  by  as- 
signees, and  as  to  amount  in  controversy, 
are  distinct  and  independent.  When 
plaintiff  has  acquired,  in  good  faith,  from 
citizens  of  states  other  than  that  of 
which  defendant  is  a  citizen,  claims 
amounting  in  the  aggregate  to  the  juris- 
dictional amount,  he  has  a  right  to  sue 
on  all  of  such  claims  in  one  action  in 
a  federal  court,  although  no  one  of  the 
claims  amounted  to  the  jurisdictional 
amount.  The  requisite  amount  and  the 
citizenship  necessary  to  confer  the  juris- 
diction being  united  in  plaintiff,  the 
jurisdiction  is  not  affected  by  the  fact 
that  the  several  assignors  could  not  have 
maintained  separate  suits  thereon  solely 
because  the  claim  of  each  was  less  than 
the  jurisdictional  amount.  Hammond  v, 
Gleaveland,  (1885)  23  Fed.  1;  Bernheim 
V,  Bimbaum,  (1887)  30  Fed.  885;  Chase 
V.  Sheldon  Roller-Mills  Co.,  (1893)  56 
Fed.  625;  Davis  v.  Mills,  (1000)  99  Fed. 
39;  Bowden  v.  Burnham,  (C.  C.  A.  8th 
Cir.  1894)  59  Fed.  752,  19  U.  S.  App. 
448,  8  C.  C.  A.  248. 

Claims  held  by  same  person  in  differ- 
ent capacities. —  Claims  or  demands  as- 
signed for  collection  only,  the  assignors 
remaining  the  absolute  owners,  and  pay- 
ing pro  rata  the  expenses  of  collection, 
including  costs  and  attorneys'  fees,  can- 
not be  added  to  the  amount  -of  the  as- 
signee's own  claim  to  create  an  amount 
in  dispute  in  excess  of  the  jurisdictional 
amount  for  the  express  purpose  of  en- 
abling suit  to  be  brought  in  a  federal 
court.  Woodside  i\  Beckham,  (1910)  216 
U.  S.  117,  30  S.  Ct.  367,  54  U.  S.  (L.  ed.) 
408,  affirmmg  (N.  D.  la.  1906)  142  Fed. 
617. 

In  a  suit  by  the  owner  of  a  tow  for 


injuries  caused  by  n^ligence  of  the  tug, 
where  the  amount  of  the  decree  is 
within  the  jurisdictional  amount,  the 
jurisdiction  of  the  Supreme  Court  is  not 
defeated  on  appeal  bv  the  fact  that  the 
decree  apportioned  the  recovery  to  the 
libelant  as  owner  of  the  vessel  and  as 
trustee  for  the  cargo  owners  in  separate 
sums  which  fall  below  the  jurisdictional 
amount.  The  Burlington,  (1890)  137  U. 
S.  386,  11  S.  Ct.  138,  34  U.  S.  (L.  ed.) 
731. 

Creditors'  suit  for  appointment  of  re- 
ceiver.—  In  a  suit  to  have  a  receiver  ap- 
pointed for  an  insolvent  corporation,  the 
claims  of  the  creditors  joining  in  the 
suit  need-  not  separately  equal  the  juris- 
dictional amount.  Jones  v.  Mutual 
Fidelity  Co.,  (C.  C.  Del.  1908)  123  Fed. 
506. 

Injunction  suits. —  In  a  suit  by  the  sev- 
eral owners  of  water  rights  in  a  stream, 
joining  as  complainants  for  convenience 
only,  to  enjoin  the  obstruction  of  the 
stream  or  the  diversion  of  water  there- 
from by  defendants,  the  matter  in  dis- 
pute must  exceed  the  jurisdictional 
amount  as  to  each  complainant,  in  order 
to  give  a  federal  court  jurisdiction. 
Eaton  V.  Hoge,  (C.  C.  A.  8th  Cir.  1905) 
141  Fed.  64,  72  C.  C.  A.  74,  5  Ann.  Caa. 
487,  reversing  (C.  C.  Colo.  1905)  135  Fed. 
411. 

Where  a  state  railroad  commission 
imposed  a  fine  of  $2,000  on  each  of  two 
connecting  railroads  for  through  charges 
made  on  shipments,  in  alleged  violation 
of  an  order  of  the  commission,  a  bill  for 
an  injunction,  filed  by  the  companies,  as 
joint  complainants,  alleging  such  fact, 
and  that  the  commission  threatened  and 
intended  also  to  enforce  its  said  order 
with  respect  to  future  shipments,  shows  a 
sufficient  value  in  controversy  to  give  a 
federal  court  jurisdiction.  Louisiana  R. 
Commission  r.  Texas,  etc.,  R.  Co.,  (C.  C. 
A.  6th  Cir.  1906)  144  Fed.  68,  75  C.  C. 
A.  226. 

Where,  in  a  suit  to  restrain  the  en- 
forcement of  a  franchise  tax  against  a 
corporation  amounting  to  about  one 
thousand  dollars  more  than  the  jurisdic- 
tional amount,  it  was  averred  that 
$1,117.04  of  such  amount  was  claimed 
by  the  state  and  the  balance  by  the 
counties,  cities,  and  towns  for  local  pur- 
poses, and  the  bill  was  not  sustainable 
in  so  far  as  it  cuffected  the  amount 
claimed  by  the  state  on  ths  ground  that 
the  suit  was  really  against  the  state, 
which  could  not  be  sued  without  its  con- 
sent, the  amount  of  the  tax  in  contro- 
versy which  remained  was  insufficient  to 
confer  jurisdiction  on  the  federal  courts. 
Coulter  i\  Fargo,  (C.  C.  A.  6th  ><  Cir. 
1904)    127  Fed.  912,  62  C.  C.  A;  444. 

In  Carpenter  t?.  Knollwood  Cemeterv, 
(D.  C.  Mass.  1912)  198  Fed.  297,  the  bill 
alleged  that  the  suit  was  brought  by  the 
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complainants  in  behalf  of  themaelves  and 
all  other  owners  of  landholders'  shares 
who  were  similarly  situated,  seeking, 
among  other  things,  to  protect  the  in- 
terests of  the  lands  of  the  defendant 
corporation  as  against  a  proposed  sale  of 
such  lands.  It  was  held  that  the  aggre- 
gate interest  of  the  complainants  con- 
stituted the  amount  in  controversy. 

Libel  of  vesseL — In  the  case  of  sea- 
men, though  the  contract  is  separate  and 
not  joint,  all  may  join  in  the  libel  and 
carry  on  the  proceedings  in  form  jointly 
to  the  decree,  which  assigns  to  each  sev- 
erally the  amount  due.  If  the  sum  thus 
assigned  is  under  the  jurisdictional 
amount,  neither  party  can  appeal.  Oliver 
V.  Alexander,  (1832)  6  Pet.  143,  8  U.  S. 
(L.  ed.)  349;  Seaver  v.  Bigelow,  (1866) 
5  Wall.  208,  18  U.  S.    (L.  ed.)    695. 

In  Rich  v.  Lambert,  (1851)  12  How. 
347,  13  U.  S.  (L.  ed.)  1017,  several 
owners  of  cargo,  having  separate  and  dis- 
tinct interests,  filed  a  libel  against  the 
vessel  tor  damage  done  to  the  goods  on 
the  voyage.  The  court  decreed  damages 
in  their  favor,  but  with  the  exception  of 
two  of  the  cases  the  amount  was  imder 
the  jurisdictional  limit  and  the  Supreme 
Court  dismissed  the  appeal  for  want  of 
jurisdiction. 

Single  loss  under  several  insurance  poli- 
cies.—  Under  a  state  statute  which  au- 
thorized the  joinder  of  several  causes  of 
action  against  several  insurance  com- 
panies liable  for  a  single  loss  under  sev- 
eral policies,  it  was  held  that  where,  not- 
withstanding such  joinder,  the  liability 
of  each  was  separate,  and  not  joint,  the 
federal  court  had  no  jurisdiction  of  such 
an  action  where  the  alleged  liability  of 
each  insurance  company  did  not  exceed 
the  jurisdictional  amount.  Wisconsin 
Cent.  R.  Co.  f.  Phcenix  Ins.  Co.,  (E.  D. 
Wis.  1903)    123  Fed.  989. 

Suits  against  insolvent  corporations. — 
In  a  suit  brought  in  a  federal  court  by 
creditors  of  an  insolvent  corporation  on 
behalf  of  themselves  and  all  other  cred- 
itors similarly  situated,  to  recover  prop- 
erty alleged  to  belong  to  the  corporation, 
but  to  have  been  fraudulently  acquired 
by  certain  of  the  defendants,  where  the 
claims  of  some  of  the  complainants  ex- 
ceed the  jurisdictional  amount  others 
may  join  although  their  claims  are  less 
than  that  amount.  Stanwood  v. 
Wishard,    (S.  D.  la.  1905)    134  Fed.  969. 

Where  the  assets  of  an  insolvent  cor- 
poration proceeded  against  under  a  state 
statute,  exceed  the  jurisdictional  amount 
and  the  claims  of  the  creditors  joined 
in  the  bill  exceed  such  amount,  though 
no  creditor  has  a  claim  equal  to  that 
amount,  the  jurisdictional  amount  is 
sufficient  to  give  a  federal  court  jurisdic- 
tion. Jones  V.  Mutual  Fidelity  Co.,  (C.  C 
Del.  1903)   123  Fed.  506. 

Suit  to  remove  cloud  on  title. —  In  Mc- 


Daniel  r.  Traylor,  (1905)  196  U.  S.  415, 
26  S.  Ct.  369,  49  U.  S.  (L.  ed.)  533 
{reversing  [E.  D.  Ark.  1903]  123  Fed. 
338)  the  suit  was  to  remove  a  cloud  on 
the  title  to  certain  lands.  The  com- 
plainants were  three  of  six  heirs  at  law 
and  jointly  owned  one  undivided  half  in 
the  lands,  which  belonged  to  the  estate, 
and  each  heir  at  law  had  an  interest 
larger  than  the  jurisdictional  amount. 
The  defendants  were  charged  with  having* 
combined  fraudulently  to  procure  orders 
of  the  Probate  Court  allowing  claims 
against  one  of  the  heirs  at  law  as  claims 
against  the  intestate  whereby  such 
claims  became  liens  upon  the  intestate's 
real  estate.  The  claim  of  each  defendant 
was  under  the  jurisdictional  amount  but 
taken  all  together  they  exceeded  that 
amount.  The  bill  prayed  not  only  that 
the  cloud  on  the  title  be  removed  by  de- 
claring the  claims  invalid  but  also  that 
proceedings  under  the  order  of  the  Pro- 
bate Court  be  enjoined.  The  claims 
stood  or  fell  together.  It  was  held  the 
matter  in  dispute  was  measured  by  the 
aggregate  amount  of  the  claims  of  the 
defendants. 

Taxpayers'  suits. —  In  Rogers  v.  Henne- 
pin County,  (1916)  239  U.  S.  621,  36 
S.  Ct.  217,  60  U.  S.  (L.  ed.)  469,  the 
entire  opinion  of  the  court  is  as  follows: 
"  Three  complainants,  claiming  to  repre- 
sent themselves  and  others  like  situated 
(numbering  altogether  550)  instituted 
this  proceeding  in  equity  against  Henne- 
pin coimty,  Minnesota,  and  certain  of  its 
officers,  in  the  District  Court  of  the 
United  States,  seeking  an  injunction  to 
prevent  collection  of  a  tax  under  $40 
assessed  against  each .  of  them,  for  the 
year  1913,  on  account  of  his  membership 
in  the  Minneapolis  Chamber  of  Com- 
merce. Defendants  challenged  the  court's 
power  to  entertain  the  cause  upon  the 
ground  that  the  amount  in  controversy 
as  to  each  complainant  is  the  sum 
charged  against  him,  and  demands 
against  all  cannot  be  aggregated  in  order 
to  confer  jurisdiction.  The  District 
Court  sustained  this  objection  upon  au- 
thority of  Wheless  v.  St.  Louis,  (1901) 
180  U.  S.  370,  21  S.  Ct.  402,  45  U.  S. 
(L.  ed.)  683,  and  dismissed  the  bill.  It 
committed  no  error  in  so  doing,  and  its 
judgment  is  affirmed." 

A  federal  court  has  no  jurisdiction  over 
a  bill  in  equity  to  enjoin  the  collection  of 
taxes  from  railroad  or  telegraph  compan- 
ies when  distinct  assessments  of  taxes  in 
separate  counties,  no  one  of  which  is 
equal  to  the  jurisdictional  amount,  and 
for  which  in  case  of  payment  under  pro- 
test separate  suits  must  be  brought  to  re- 
cover back  the  amounts  paid,  are  joined 
together  in  the  bill  making  an  aggregate 
more  than  equal  to  the  jurisdictional 
amount.  Walter  v.  Northeastern  R. 
Co.,   (1893)   147  U.  S.  370,  13  S.  Ct.  348, 
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37  U.  S.  (L.  ed.)  206;  Northern  Pac.  R. 
Co.  r.  Walker,  (1893)  148  U.  S.  391,  13 
S.  Ct.  650,  37  U.  S.  (L.  ed.)^  494;  Fiah- 
back  t?.  Western  Union  Tel.  Co.,  (1896) 
161  U.  S.  96,  16  8.  Ct.  606,  40  U.  S.  (L. 
ed.)  630. 

In  a  suit  by  a  bank  to  restrain  the  col- 
lection of  taxes  assessed  against  the 
bank  and  its  shareholders,  where  the  laws 
of  the  state  make  it  the  duty  of  the  bank 
and  its  officers  to  retain  sufficient  divi- 
dende  belonging  to  the  shareholders  to 
pay  the  tax  levied  upon  the  shares  and 
make  the  officers  personally  liable  for 
paying  any  dividend  before  the  taxes  ot 
the  shareholder  have  been  paid  the  amount 
of  tax  assessed  against  two  or  more  of  the 
parties  in  interest  may  be  added  together; 
where  the  statute  does  not,  however,  im- 
pose the  duty  upon  the  bank  of  paying  the 
taxes  out  of  the  dividends,  and  the  bill  does 
not  aver  that  the  complainant  has  in  its 
hands  or  under  ita  control  dividends  be- 
longing to  the  stockholders  which  could  be 
applied  to  the  payment  of  the  tax,  it  was 
held  that  the  claims  against  the  bank  and 
the  stockholders  were  separate  and  could 
not  be  added  together  to  make  the  juris- 
dictional amount.  Sioux  Falls  Nat.  Bank 
V.  Swenson,  (C.  C.  S.  D.  1892)  48  Fed. 
621. 

Where  nonresident  taxpayers,  citizens 
of  different  states,  join  in  a  bill  to  en- 
join the  collection  of  an  illegal  tax  on 
their  several  properties,  there  must  be  as 
to  each  an  sunount  in  dispute  to  the  ex- 
tent of  the  jurisdictional  amount.  King 
r.  W-ilson,  (1871)  1  Dill.  555,  14  Fed. 
Cas.  No.  7,810. 

Where  complainant  sued  to  set  aside 
special  tax  bills  assessed  against  certain 
lots  in  a  city,  of  which  he  owned  the  fee, 
and  he  was  the  equitable  owner  of  other 
lots  assessed,  and  the  tax  bills  on  all  the 
lots  amounted  to  over  the  jurisdictional 
amount,  it  w^as  held  that  the  federal  court 
had  jurisdiction.  Field  r.  Barber  As- 
phalt Pav.  Co.,  (W.  D.  Mo.  1902)  117 
Fed.  925,  modified  but  not  on  this  point 
(1904)  194  U.  S.  618,  24  S.  Ct.  784,  48 
U.  S.    (L.  ed.)    1142. 

7.  Interest  and  Costa 

In  general. —  The  amount  in  contro- 
versy is  to  be  determined  exclusive  of  the 
interesft  and  costs.  Turner  t*.  Jackson 
Lumber  Co.,  (C.  C.  A.  5th  Cir.  1908)  159 
Fed.  923,  87  C.  C.  A.  103. 

Interest. —  When  the  interest  evidenced 
by  a  coupon  has  become  due  and  payable, 
the  demand  based  upon  the  promise  con- 
tained in  such  coupon  is  no  longer  a 
mere  incident  of  the  principal  indebted- 
ncHs  represented  by  the  bond,  but  be- 
comes really  a  principal  obligation  and 
may  be  added  to  the  amount  of  the  bond 
in  a  suit  on  both  bond  and  coupon^  to 
give  the  jurisdictional  amount.  Edwards 
r.  Bates  County,  •(  1806)  163  U.  S.  269, 
16    S.    Ct.    967,   41    U.    8.    (L.   ed.)     155, 


overruling    Standard    Sugar    Refinery    r. 
Caatano,  (C.  C.  Mass.  1«90)  43  Fed.  279. 

But  in  Continental  Casualty  Co.  v. 
Spradlin,  (C.  C.  A.  4th  Cir.  1900)  170 
Fed.  322,  95  C.  C.  A.  112,  a  case  decided 
at  a  time  when  the  matter  in  controveraj 
had  only  to  exceed  $2,000  exclusive  of 
interest  and  coats  it  was  held  that  where 
the  defendant  refused  to  pay  the  amount 
due  on  an  accident  policy  providing  for 
payment  of  $2,000  in  case  of  assured 'a 
accidental  death,  and  there  waa  no  con- 
tract for  interest  in  the  policy,  the  in- 
terest was  not  a  mere  incident  or  acces- 
sory to  the  matter  in  dispute  in  an  action 
in  a  federal  court  in  assumpsit  for  $3,000 
damages  for  defendant's  failure  to  per- 
form, but  constituted,  with  the  amount  of 
the  policy,  aggregate  damages  for  the 
breacn;  and  hence  the  action  involved  a 
sum  in  excess  of  $2,000,  exclueive  of  in- 
terest and  costs,  and  was  within  federal 
jurisdiction.  Continental  Casualty  Co.  v. 
Spradlin,  (C.  C.  A.  4th  Cir.  1909)  170 
Fed.  322,  95  C.  C.  A.  112. 

Costs. —  Notary's  protest  fees  are  tax- 
able costs  within  R.  S.  sec.  983,  and  can- 
not be  considered  as  a  part  of  the  matter 
in  dispute.  Baker  r.  Howell,  (C.  C.  Neb. 
1890)    44  Fed,  113. 

Attorney's  fees. — In  determining  whether 
the  jurisdictional  amount  is  involved,  if 
the  suit  is  brought  on  a  promissory  note 
providing  for  the  payment  of  a  reasonable 
attorney's    fee    in    case   of   suit,   the   at- 
torney's fee  may  be  considered.     Spring- 
stead     V.     Crawfordsville     State     Bank, 
(1913)   231  U.  S.  541,  34  S.  Ct.  195,  58 
U.    S.    (L.   ed.)    354,   wherein    the   court 
said :    "  Clearly  such  fee  was  no  part  of 
the  costs,  nor  was  it  interest.     It  may  be 
that  the  agreement  to  pay  an  attorney's 
fee  in  the  event  of  suit  created  only  an 
accessory  right    (though  under  Brown  r. 
Webster.  (1895)   156  U.  S.  328,  15  S.  Ct. 
377,  39  U.  S.   (L.  ed.)   440,  this  is  doubt- 
ful), but  nevertheless  it  gave  a  right  to 
recover  and  created  a  legal  obligation  to 
pay.     It  is  true  its  effectiveness  was  de- 
pendent upon  suit  being  brought,  yet  the 
moment   suit   was   brought   the   liability 
to  pay  the  fee  became  a  *  matter  in  con- 
troversy '  and  as  such  to  be  computed  in 
making    up    the    reauisite    jurisdictional 
amount.     Brown  v,  Webster,   (1895)   156 
U.  S.  328,  15  S.  Ct.  377,  39  U.  S.  (L.  ed.) 
440,  and  this  has  been  the  rule  since  ap- 
plied bv  lower  federal  courts.     Rogers  v. 
Riley,  (C.  C.  Ky.  1896)  80  Fed.  759;  Con- 
tinental  Casualty  Co.  v.  Spradlin,  (C.  C. 
A.   4th    Cir.    1909)    170  Fed.   322,  95  C. 
C.  A.  112;  Howard  V.  Carroll,  (D.  C.  Md. 
1912)    195  Fed.  646." 

Where  a  statute  provided  that  when  an 
insurance  company  refuses  to  pay  a  loss 
within  sixty  days  after  demand  it  shall 
be  liable  to  the  policyholder,  in  addition 
to  the  loss,  for  not  more  than  twenty-five 
per  cent,  on  the  company's  liability,  and 
also  for  all  reasonable  attorney's  fees  for 
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the  proeecuiion  of  the  case,  provided  it 
shall  appear  that  the  insurer's  refusal  to 
pay  the  loss  was  in  bad  faith ;  it  was  held 
that  the  amount  recoverable  for  attorney's 
fees  under  such  section  should  be  regarded 
as  "  costs,"  defined  by  the  state  court  to 
include  all  charges  fixed  by  statute  as 
compensation  for  services  rendered  by 
officers  of  the  court  in  the  progress  of  the 
cause;  and  hence,  where  a  reasonable 
amount  for  attorney's  fees  under  such 
statute  was  necessary  to  bring  the  amount 
in  controversy  up  to  $2,000,  the  action, 
though  between  citizens  of  different  states, 
was  not  within  the  jurisdiction  of  the 
federal  Circuit  Court.  Peters  v.  Queen 
Ins.  Co.,  (S.  D.  Ga.  1910)  182  Fed.  113. 
Compensation  of  counsel,  represented 
by  an  interest  in  the  judgment  to  which 
he  is  entitled  as  his  fee,  is  neither  intere^rt 
nor  costs,  and  for  jurisdictional  purposes 
is  to  be  treated  as  part  of  the  matter  in 
controversy.  Lee  Line  Steamers  v.  Robin- 
son, (C.  C.  A.  6th  Cir.  1916)  232  Fed.  417, 
146  C.  C.  A.  411. 

8.  Pleading  Amount  by  Plaintiff 

a.  Necessity  and  Sufficiency 

In  general. —  That  the  matter  in  contro- 
versy exceeds  the  sum  or  value  of  three 
thousand  dollars  must  appear  by  distinct 
averment  from  the  face  of  the  pleading 
or  otherwise  from  the  proof.  Pinel  P, 
Pinel,  (1916)  240  U.  S.  594,  36  a  Ct. 
416,  60  U.  S.  (L.  ed.)   817. 

To  ascertain  the  right  to  jurisdiction 
the  court  will  look,  not  to  a  single  feature 
of  the  case,  but  to  the  entire  controversy 
between  the  parties.  Shappirio  v.  Gold- 
berg, (1904)  192  U.  S.  232,  24  S.  Ct.  259, 
48  U.  S.  (L.  ed.)  419. 

In  determining  this  question  the  court 
will  look  to  the  whole  record.  Edwards 
V,  Bates  County,  (W.  D.  Mo.  1893)  55 
Fed.  436. 

See  also  on  this  topic  the  notes  to  Judi- 
cial Code,  §  28,  infra,  this  title,  vol.  5. 

Argumentative  pleading. —  In  Dupree  r, 
Leggette,  (E.  D.  X.  C.  1905)  140  Fed. 
776  it  was  held  that  a  bill  to  recover  an 
interest  in  landa  of  a  decedent,  in  which 
the  only  allegation  with  respect  to  the 
amount  or  value  in  controversy  was  that 
*'  complainants  are  informed  and  believe 
that  the  whole  of  said  lands  .  .  .  are  worth 
$12,000,  and  the  amount  demanded  by 
them  herein  is  more  than  $2,000,"  was 
argumentative,  leaving  the  court  to  make 
a  calculation,  and,  therefore,  did  not  meet 
the  statutory  requirement  to  give  a  fed- 
eral court  jurisdiction. 

Indefinite  pleading. — -An  allegation  that 
the  amount  involved  is  "  greater  than  two 
thousand  dollars "  is  not  in  accordance 
with  the  requirement  that  the  matter  in 
controversy  must  exceed,  exclusive  of  in- 
terest and  costs,"  the  sum  or  value  of 
three  thousand  dollars  "  and  jurisdiction 
cannot  be  maintained  unless  that  require- 


ment is  met.    Nolen  v,  Riechman,  (W.  D. 
Tenn.  1916)   225  Fed.  812. 

Admissions  in  pleadings. —  In  Tintsman 
V,  National  Bank,  (1879)  100  U.  S.  6,  26 
U.  S.  (L.  ed.)  530,  it  was  held  that  where 
the  only  controversy  was  as  to  the  liabil- 
ity of  the  defendant  for  the  difference  be- 
tween what  he  admitted  was  due  and 
what  the  plaintiff  claimed,  this  difference 
was  the  amount  actually  in  dispute  and 
determined  the  question  of  jurisdiction. 

Where  it  is  necessary  for  the  plaintiff 
to  bring  the  defendant  into  court  in  order 
to  obtain  from  him  an  admission  as  to 
the  amount  of  plaintiff's  claim,  although 
the  remainder  not  admitted  may  be  less 
than  the  jurisdictional  amount,  it  will  in- 
vite the  jurisdiction  of  the  court.  Fuller 
V,  Metropolitan  Life  Ins.  Co.,  (S.  D.  N. 
Y.  1889)  37  Fed.  163. 

Conclusions  of  law. —  The  plaintiff's 
pleading  must  not  state  conclusions  of 
law.  Thus  in  Less  i?.  English,  (C.  C.  A. 
8th  Cir.  1898)  85  Fed.  471,  56  U.  S.  App. 
16,  29  C.  C.  A.  275,  decided  where  the 
jurisdictional  amount  was  anything  in 
excess  of  $2,000  instead  of  $3,000  as  now 
it  was  held  that  a  suit  to  foreclorte  a 
mortgage  securing  promissory  notes 
amounting  in  the  aggregate  to  $2,000, 
where  the  bill  alleged  that  plaintiff  also 
"  advanced  "  to  pay  the  fee  for  recording 
the  mortgage  **  the  sum  of  $2.25,  for 
which  the  defendant  is  liable  to  him," 
did  not  state  a  cause  of  action  for  a 
greater,  amount  than  $2,000  was  involved, 
the  allegation  as  to  liability  for  the  ad- 
vancement being  a  conclusion  of  law. 

Sum  demanded  as  controlUiag. —  Plain- 
tiff's allegations  of  value  govern  in  deter- 
mining the  jurisdiction  of  a  federal  Cir- 
cuit Court  except  where,  upon  the  face  of 
his  own  pleadings,  it  is  not  legally  possi- 
ble for  him  to  recover  the  jurisdictional 
amount,  or  where  such  allegations  are 
fraudulently  made  for  the  purpose  of 
creating  the  jurisdiction.  Smithers  v. 
Smith,  (1907)  204  U.  S.  632,  27  S.  Ct. 
297,  51  U.  S.  (L.  ed.)  656;  Hampton 
Stave  Co.  r.  Gardner,  (C.  C.  A.  1907)  154 
Fed.  806,  83  C.  C.  A.  521. 

But  when,  from  the  nature  of  the  action 
as  set  forth  in  plaintiff's  complaint,  there 
could  not  legally  be  a  judgment  for  the 
amount  necessary  to  the  jurisdiction  of  a 
federal  court,  jurisdiction  cannot  attach, 
though  the  damages  are  laid  in  a  larger 
sum.  Vance  r.  W.  A.  Vandercook  Co., 
(1898)  170  U.  S.  468,  18  S.  Ot.  645,  42 
U.  S.  (L.  ed.)  nil;  Battle  v.  Atkinson, 
(1903)  191  U.  S.  569,  24  S.  Ct.  845,  48 
U.  S.  (L.  ed.)  302. 

"  It  is  undoubtedly  true,"  said  the 
court  in  Hilton  v.  Dickinson,  (1883)  108 
V.  S.  165,  2  S.  Ct.  424,  27  U.  S.  (L.  ed.) 
688,  "  that  until  it  is  in  some  way  shown 
by  the  record  that  the  sum  demanded  is 
not  the  matter  in  dispute. that  sum  will 
govern  in  all  questions  of  jurisdiction, 
but   it   is   equally    true   that  when    it   is 
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shown  that  the  sum  demanded  is  not  the 
real  ma/tter  in  dispute,  the  sum  shown  and 
not  the  sum  demanded  will  prevail." 
Followed  in  Edwards  v,  Bates  County, 
(W.  D.  Mo.  1893)  55  Fed.  436;  Michigan 
Telephone  Co.  r.  Charlotte,  (W.  D.  Mich. 
1899)    93  Fed.   11. 

In  determining  from  the  face  of  a  plead- 
ing whether  the  amount  really  in  dispute 
is  sufficient  to  confer  jurisdiction  upon 
a  federal  court,  it  is  settled  that,  if  from 
the  nature  of  the  case  as  stated  in  the 
pleadings  there  could  not  legally  be  a 
judgment  for  an  amount  necessary  to  the 
jurisfliction,  jurisdiction  cannot  attach 
even  though  the  damages  be  laid  in  the 
declaration  at  a  larger  sum.  Barry  r. 
Edmunds,  (1886)  116  U.  8.  550,  6  S.  Ct. 
501,  29  U.  S.   (L.  ed.)   729. 

Where  the  body  of  the  declaration 
shows  that  the  action  ia  brought  to  re> 
cover  a  specific  sum  of  money,  that  is  the 
amount  in  controversy  without  regard  to 
the  ad  damnum.  Lee  r,  Watson,  (1863) 
1  Wall.  337,  17  U.  S.  (L.  ed.)  557;  Balti- 
more r.  Postal  Tel.  Cable  Co.,  (C.  C.  Md. 
1894)  62  Fed.  500;  Schacker  v,  Hartford 
Fire  Ins,  Co.,  (1876)  93  U.  S.  241,  23 
U.  S.   ( L.  ed. )  862. 

And  if  the  plaintiff  asserts,  as  his  cause 
of  action,  a  claim  which  he  cannot  be 
legally  permitted  to  sustain  by  evidence, 
a  mere  cul  damnum  clause  will  not  confer 
jurisdiction  to  the  federal  court,  but 
the  court,  on  motion  or  demurrer,  or  of 
it«  own  motion,  may  dismiss  the  suit. 
North  American  Tran«p.,  etc.,  Co.  v.  Mor- 
rison, (1900)  178  U.  S.  262,  20  S.  Ot.  869, 
44  U.  S.    (L.  ed.)    1061. 

In  Vance  r.  W.  A.  Vandercook  Co., 
(1898)  170  U.  S.  468,  18  S.  Ct.  645,  42 
U.  S.  (L.  ed.)  1111,  it  was  said  by  the 
Supreme  Court  that,  "  in  determining 
from  the  face  of  a  pleading  whether  the 
amount  really  in  dispute  is  sufficient  to 
confer  jurisdiction  upon  a  colirt  of  the 
United  States,  it  is  settled  that  if,  from 
the  nature  of  the  case  as  stated  in  the 
pleadings,  there  could  not  legally  be  a 
judgment  for  an  amount  necessary  to 
the  jurisdiction,  jurisdiction  cannot  at- 
tach even  though  the  damages  be  laid  in 
the  declaration  at  a  larger  sum."  In  this 
case  the  demand  was  for  $1,000,  alleged 
to  be  the  value  of  certain  property  taken 
from  the  complainant,  and  in  addition 
for  $10,000  damages.  The  court,  having 
reached  the  conclusicm  that  the  claim 
for  damages  could  not  be  sustained  as  a 
matter  of  law,  held  that,  upon  the  face  of 
the  pleadings,  the  federal  court  had  no 
jurisdiction,  because,  after  striking  out 
the  claim  for  damages,  the  remaining 
claim  did  not  exceed  the  jurisdictional 
amount. 

Where  the  claim  for  damages  is  suffi- 
cient in  amount  to  give  jurisdiction,  the 
fact  that  the  recovery  falls  short  of  such 
amount  does  not  withdraw  the  case  from 


the  jurisdiction  of  tbe  court.  Scott  r. 
Donald,  (1897)  165  Uw  S.  58,  17  S.  Ct. 
266,. 41  U.  S.  (L.  ed.)  632.  See  to  the 
same  effect  Denver  City  Tramway  Co.  r. 
Norton,  (C.  C.  A.  8th  Cir.  1905)  141 
Fed.  699,  73  C.  C.  A.  1,  where  it  was  held 
that  the  amoimt  in  dispute  in  determin- 
ing the  jurisdiction  of  the  court  ia  the 
amount  demanded  in  good  faitJi,  and  not 
the  amount  ultimately  recovered.  And 
in  an  action  against  an  attorney  for  neg- 
ligence, it  was  held  that  the  teift  of  the 
sufficiency  of  the  declaration  was  whether 
its  allegations,  if  proven,  would  make 
out  a  case.  In  other  words,  if  proof  of 
the  facts  alleged  as  to  negligence  and 
resulting  loss  would  establish  a  cause  of 
action  within  the  jurisdictional  amount. 
The  fact  that  nominal  damages  might  be 
recovered  could  not  avail  because  upon 
that  theory  the  amount  involved  would 
he  insufficient  to  give  the  court  jurisdic- 
tion. Maryland  Casualty  Co.  r.  Price, 
(C.  C.  A.  4th  Cir.  1916)  231  Fed.  397, 
145  C.  C.  A.  391.  affirming  (S.  D.  W.  Va. 
1915)  224  Fed.  271. 

In  actions  for  unliquidated  damages, 
the  amount  stated  in  the  plaintiff's  ad 
damnum  must  be  taken  as  the  true  meas- 
ure of  the  value  of  the  matter  in  dispute. 
Barry  r.  Edmunds,  (1886)  116  U.  S.  650, 
6  S.  Ct.  501,  29  U.  S.  (L.  ed.)  729;  Yarde 
V.  Baltimore,  etc.,  R.  Co.,  (C.  C.  Ind, 
1893)  57  Fed.  913;  Louisville,  etc.,  R-  Co. 
V.  Ro«hling,  (1882)  11  111.  App.  264; 
Western  Union  Tel.  Co.  r.  Levi,  (1874) 
47  Ind.  652;  Smith  r.  Northern  Pac.  R. 
Co.,  (1892)  3  N.  D.  17,  53  N.  W.  173. 
See  also  notes  to  Judicial  Code,  fi  28,  tfi- 
fra,  this  title,  vol.  6. 

Where  the  declaration  in  a  suit  In  the 
federal  courts  contained'  the  common 
counts  and  a  special  count,  each  alleging 
the  amount  in  controversy  to  be  $5,000. 
and  a  verdict  was  directed  in  favor  of 
plaintiff  for  more  than  the  jurisdictional 
amount,  it  was  held  that  the  necessary 
jurisdictional  amount  sufficiently  ap- 
peared. (Chicago  State  Bank  v.  Cox,  (C. 
C.  A.  7»th  Cir.  1906)  143  Fed.  91,  74 
C.  C.  A.  285. 

The  amount  in  dispute  in  an  action 
for  damages,  in  which  the  damages  are 
determinable  by  the  jury,  is  sufficient  to 
give  a  federal  court  jurisdiction,  where 
the  jurisdictional  amount  is  demanded, 
and  the  facts  alleged  are  such  as  to 
justify  the  good  faith  of  such  demand. 
O.  J.  Lewis  Mercantile  Co.  v.  Klepner, 
(C.  C.  A.  2d  Cir.  1910)  176  Fed.  343, 
100  C.  C.  A.  285. 

Where  there  is  no  cause  to  suspect  that 
the  action  is  colorable,  or  brought  or 
prosecuted  with  the  purpose  and  effect 
of  perpetrating  a  fraud  upon  the  juris- 
diction of  the  court,  and  the  amount  in 
good  faith  claimed  is  within  the  juris- 
diction, the  trial  court  should  not  re- 
mand   or   dismiss   the   case   unless,   from 


JUDICIARY  (Jud.  Code,  §  24) 


879 


the  nature  of  the  action,  it  is  apparent 
that  the  plaintiff  cannot  recover  an 
amount  witliin  the  jurisdiction  of  the 
court.  Levinski  v,  Middlesex  Banking 
Co.,  (C.  C.  A.  6th  ar.  1899)  92  Fed.  449, 
34  C.  C.  A.  452. 

In  an  action  for  tort,  the  amount  of 
dama^^  laid  in  the  declaration  fixes  the 
jurisdiction.  Barry  v.  Edmunds,  (1886) 
116  U.  S.  560,  6  S.  Ct.  501,  29  U.  S.  (L. 
ed.)  729;  Scott  f.  Donald,  (1897)  165  U. 
S.  58,  17  S.  Gt.  265,  41  U.  S.  (L.  ed.)  632; 
Hulseoamp  r.  Teel,  (1796)  2  Dall.  358,  12 
Fed.  Ca«.  No.  6,862. 

It  is  well  established  that  the  amount 
claimed  in  the  complaint  determines  the 
jurisdiction  of  the  national  courts,  unless 
it  appears  to  a  legal  certainty  from  the 
face  of  the  complaint  that  in  no  event 
can  the  plaintiff  recover  an  amount  neces- 
sary to  give  the  court  jurisdiction,  and 
that  as  part  of  the  claim  necessary  to 
make  up  the  jurisdictional  amount  is  as 
a  matter  of  fact  colorable  and  fictitious 
and  inserted  in  bad  faith  to  invoke  the 
jurisdiction  of  the  court.  The  fact  that 
upon  the  trial  the  amount  recovered  is 
less  than  the  sum  necessary  for  the  court's 
jurisdiction  does  not  defeat  it.  Le  Roy 
r.  Hartwick,  (E.  D.  Ark.  1916)  229  Fed. 
857. 

The  mere  statement  of  the  amount  of 
the  claim  in  the  ad  damnum  claune  does 
not  clothe  the  court  with  jurisdiction. 
The -facts  pleaded  must  sufficiently  sup- 
port the  assertion  of  damages  to  suggest 
that  the  statement  of  the  amount  in- 
volved is  either  in  good  faith  or  is  open 
to  fair  controversy.  American  Sheet, 
etc.,  Co.  r.  Winzele,  (N.  D.  Ohio  1915) 
227  Fed.  321. 

A  federal  court  will  not  dismiss  a  bill 
for  want  of  jurisdiction  on  demurrer  on 
the.  ground  that  the  requisite  jurisdic- 
tional amount  is  not  involved  in  the  suit 
where  the  bill  alleges  that  the  matter  in 
dispute  exceeds  in  value  such  amount,  and 
discloses  no  facts  which  contradict  such 
allegation.  North  American  Cold  Storage 
Co.  t?.  Chicago,  (N.  D.  111.  1907)  151  Fed. 
120. 

The  federal  courts  are  required  to  take 
note  of  the  fact,  when  it  is  a  fact,  that 
the  plaintiff  cannot,  under  the  allegations 
of  his  petition,  possibly  recover  as  much 
as  the  jurisdictional  amount  and  the  alle- 
gations as  to  the  quantum  of  damages 
must  in  such  case  be  regarded  as  merely 
colorable,  and  made  solely  for  the  purpose 
of  stating  a  case  apparently  within  the 
jurisdiction  of  the  federal  court  as  to 
amount.  Clement  v.  Louisville,  etc.,  R. 
Co.,  (E|.  D,  La.  1907)   153  Fed.  979. 

The  amount  or  value  in  controversy 
stated  in  tihe  .pjaintiff*s  pleading  is  the 
sole  test  of  ^[ederal  Jurisdiction,  so  far 
as  conceriis^' bourts  of  the  first  instance. 
Eisele  r.  Oddie,  (C.  C.  Nev.  1904)  128 
Fed.    941.     See   also   Hayne   r.   Woolley, 


(W.  D.  N.  C.  1910)  180  Fed.  573;  Baley 
r.  WooUey,  (C.  C.  A.  4th  Cir.  1910)  183 
Fed.  1021,  105  C.  C.  A.  663. 

In  an  action  between  citizens  of  dif- 
ferent states  in  a  federal  court,  where  the 
complaint  contains  the  requisite  allega- 
tions respecting  the  amount  in  contro- 
versy, jurisdiction  is  not  defeated  because 
other  matters  stated  in  the  complaint 
have  a  tendency  to  show  that  that  allega- 
tion is  not  well  founded,  unless  they  are 
such  as  to  create  a  legal  certainty  of  that 
conclusion.  Henry  v.  Colorado  Farm,  etc., 
Co.,  (C.  C.  A.  7th  Cir.  1908)  164  Fed. 
986,  91  C.  C.  A.  16. 

It  is  not  absolutely  necessary  that  the 
sum  or  value  of  the  matter  in  dispute  be 
formally  alleged.  The  amount  may  be 
otherwise  shown.  Lee  Line  Steamers  v. 
Robinson,  (C.  C.  A.  6th  Cir.  1916)  232 
Fed.  417,  146  C.  C.  A.  411. 

**  Whatever  the  rule  mav  have  been 
previous  to  the  enactment  of  the  jurisdic- 
tion law  of  1875,  it  would  seem  pretty 
clear,  under  this  provision,  that  the 
parties  cannot,  by  making  the  proper  alle- 
gations in  the  pleadings,  give  this  court 
jurisdiction,  if  it  shall  appear  by  the 
plaintiff's  own  showing  that  the  amount 
really  and  substantially  in  dispute  does 
not  exceed  the  jurisdictional  amount. 
Cabot  F.  McMaster,  (N.  D.  111.  1894)  61 
Fed.  129. 

Where  a  bill  in  equity  alleges  that  the 
amount  as  to  each  plaintiff  exceeds  the 
jurisdictional  amount  of  $3,000,  and  in 
addition  to  the  federal  questions  pre- 
sented, shows  diversity  of  citizenship  and 
the  bill  is  verified,  and  no  counter  affi- 
davit is  offered,  a  case  of  jurisdiction  is 
thereby  made  out.  Lutz  v.  New  Orleans, 
(E.  D.  La.  1916)   235  Fed.  978. 

Effect  of  counterclaim. —  There  is  au- 
thority that  the  amount  involved  in  a 
counterclaim  cannot  .be  considered  in 
order  to  increase  the  sum  sued  for  by  the 
plaintiff  so  as  to  give  the  Circuit  Court 
mrisdiction.  Falls  Wire  Mfg.  Co.  v. 
Broderick,  (1881)  6  Fed.  654;  La  Mon- 
tagne  v,  T.  W.  Harvey  Lumber  Co., 
(1891)  44  Fed.  645;  Bennett  v.  Devine, 
(1891)  45  Fed.  705;  McKown  v.  Kansas, 
etc.,  Coal  Co.,  (1901)  105  Fed.  657.  But 
a  late  authority  lays  down  a  contrary 
rule  saying  that  it  is  established  that, 
when  the  jurisdictional  amount  is  in 
question,  the  tendering  of  a  counterclaim 
in  an  amount  which  in  itself,  or  added 
to  the  amount  claimed  in  the  petition, 
makes  up  a  sum  equal  to  the  amount 
necessary  to  the  jurisdiction  of  a  District 
Court,  jurisdiction  is  established  what- 
ever may  be  the  state  of  the  plaintiff's 
complaint.  American  Sheet,  etc.,  Co.  v. 
Winzeler,  (N.  D.  Ohio  1915)  227  Fed. 
321.  See  to  the  same  effect  Clarkson  t. 
Manson,  (S.  D.  N.  Y.)  4  Fed.  257;  Lee 
i\  Continental  Ins.  Co.,  (C.  C.  Utah  1896) 
74  Fed.  424;  O..  J.  licwis  Mercantile  Co. 
V.  Klepner,    (C.  C.  A.  2a  Cir.   1910)    176 
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Fed.  343,  100  C.  C.  A.  285.  This  rule  ia 
evidently  predicated  on  the  theory  that  a 
demand  by  counterclaim  is  recoffnized  as 
a  cross  demand  as  distin^i^uished  from  a 
defense.  As  the  court  said  in  Merchants' 
Heat,  etc.,  Co.  r.  Clow,  (1907)  204  U.  S. 
286,  27  S.  Ct.  286,  51  U.  S.  (L.  ed.) 
488:  **  By  setting  up  its  counterclaim  the 
defendant  became  a  plaintiff  in  its  turn, 
invoked  the  jurisdiction  of  the  court  in 
the  same  action  and  by  invoking  sub- 
mitted to  it.  It  ia  true  that  the  counter- 
claim seems  to  have  arisen  wholly  out  of 
the  same  transacticm  that  the  plaintiff 
sued  upon,  and  so  to  have  been  in  re- 
coupment rather  than  in  set-off  proper. 
But  even  at  common  law,  since  the  doc- 
trine has  been  developed,  a  demand  in 
recoupment  ia  recognized  as  a  cross  de- 
mand as  distinguished  from  a  defense. 
Therefore,  although  there  has  been  a  dif- 
ference of  opinion  as  to  whether  a  defend- 
ant by  pleading  it  is  concluded  by  the 
judgment  from  bringing  a  subsequent  suit 
for  the  residue  of  his  claim,  a  judgment 
in  his  favor  being  impossible  at  common 
law,  the  authorities  agree  that  he  is  not 
concluded  by  the  judgment  if  he  does  not 

{>lead  his  croas  demand,  and  that  whether 
le  shall  do  so  not,  is  left  wholly  to  his 
choice.  This  single  fact  shows  that  the 
defendant,  if  he  elects  to  sue  upon  his 
claim  in  the  action  against  him,  assumes 
the  position  of  an  actor  and  must  take 
the  consequences.  The  right  to  do  so  is 
of  modern  growth  and  is  merely  a  con- 
venience that  saves  bringing  another  suit, 
not  a  necessity  of  the  defense." 

See  also  on  this  topic  the  notes  to  Judi- 
cial Code,  §  28,  tn/ra,  this  title,  vol.  5. 

Action  against  stockholder. — In  Dakota 
Bldg.,  etc.,  Ass'n  v.  Price.  (1898)  169 
U.  S.  46,  18  S.  Ct.  251,  42  U.  S.  (L.  ed.) 
656,  decided  when  the  jurisdictional 
amount  was  anything  in  excess  of  .$2,000, 
exclusive  of  interest  and  costs,  it  was 
held  that  a  bill  by  a  building  and  loan 
association  against  a  shareholder  to  en- 
force a  contract  under  which  defendant 
agreed  to  pay  for  forty  shares  of  stock  at 
$100  a  share,  and  in  consideration  of 
which  plaintiff  loaned  to  defendant  $2,000, 
and  to  foreclose  a  mortgage  given  to  se- 
cure such  contract  where  it  appeared  that 
defendant  had  paid  $1,200  on  account  of 
his  dhares  and  had  defaulted  for  the  bal- 
ance, showed  on  its  face  that  the  matter 
in  dispute  exceeded  $2,000,  exclusive  of 
interest  and  coats.  To  same  effect  see 
Turner  v.  Southern  Home  Bldg.,  etc., 
Ass'n,  (C.  C.  A.  5th  Cir.  1900)  101  Fed. 
308,  41  C.  C,  A.  379. 

Deprivation  of  right  tinder  constitu- 
tion, etc. —  In  an  action  to  recover  dam- 
ages for  depriving  plaintiff  of  rights  se- 
cured to  him  by  the  Constitution  and 
laws  of  the  United  States  under  color  of 
a  state  statute  or  law,  the  plaintiff  is  not 
required  to  allege  that  defendants  acted 
maliciously,  and  a  failure  to  do  so  does 


not  authorize  the  court  to  determine  aa 
matter  of  law  that  only  nominal  damages 
are  recoverable,  and  that  therefore  the 
action  is  not  within  the  jurisdiction  of  a 
federal  court.  Brickhouse  r.  Brocks, 
(E.  D.  Va.  1908)    165  Fed.  534. 

Breach  of  contract  to  loan  money  for 
erection  of  houses. —  In  an  action  for  the 
breach  of  a  contract  to  loan  the  plaintiff 
money  with  which  to  erect  houses,  plain- 
tiff claimed  aa  damages  the  loss  of  rents 
on  houses  which  he  had  been  unable  to 
build  by  reason  of  the  breach  of  contract, 
as  well  as  damas^es  for  other  losses.  It 
appeared  from  the  complaint,  that  after 
deducting  the  amount  of  damages  for  loss 
of  rents  which  were  not  recoverable  at 
law,  the  amount  remaining  was  less  than 
the  jurisdictional  amount,  and  it  was 
held  that,  as  there  was  no  charge  that 
the  claim  for  damages  was  not  made  in 
good  faith,  the  court  had  jurisdiction. 
Levinski  r.  Middlesex  Banking  Co.,  (C. 
C.  A.  5th  Cir.  1899)  92  Fed.  449,  34 
G.  C.  A.  452. 

Ejectment. — ^A  suit  in  ejectment  will  be 
dismissed  on  motion  pending  the  trial, 
where  the  value  of  the  land  is  not  stated 
in  the  declaration.  Lanning  r.  Dolph, 
(1826)  4  Wash.  624,  14  Fed.  Cas.  No. 
8,073. 

In  an  action  of  ejectment,  where  no 
special  acts  of  damage  are  averred  in  the 
declaration,  the  damages  recoverable  are 
nominal  only,  and  the  amount  of  damages 
laid  in  the  ad  damntun  clause  cannot 
avail  to  give  a  federal  court  jurisdiction 
where  the  value  of  the  land  is  insufficient. 
Way  r.  Clay,  (S.  D.  W,  Va.  1904)  140 
Fed.  352. 

False  and  fraudulent  representations. — 
A  complaint  alleging  that  plaintiff  em- 
ployed defendant  to  locate  him  on  a  half 
section  of  government  land,  which  he  en- 
tered under  the  Homestead  and  Timber 
Acts,  for  which  service  he  paid  defendant 
$200,  and  seeking  to  recover  damages  for 
false  and  fraudulent  representations  aa  to 
the  quantity  and  quality  of  timber  on 
such  land,  does  not  state  a  cause  of  ac- 
tion for  the  recovery  of  damages  beyond 
the  amount  paid  defendant,  if  there  can 
be  any  recovery,  and  the  action  is  not 
within  the  jurisdiction  of  a  federal  court, 
although  the  damages  are  laid  in  a  sum 
exceeding  the  jurisdictional  amount. 
Wines  v.  Cobb  Real  Estate  Co.,  (C.  C. 
Ora   1904)    128  Fed.  198. 

Injunction. —  In  an  action  by  a  patron 
of  a  water  company  to  restrain  it  from 
raising  or  changing  rates  of  service  for 
water  supplied  to  the  plaintiff,  and  from 
refusing  to  supply  the  plaintiff  with  water 
at  the  rate  theretofore  charged,  the 
amount  in  controversy  is  determinable 
from  the  plaintiff's  petition  until  the 
contrarv  is  concluHively  shown.  Martin 
r.  (liilfioothe  Citv  Water  Co.,  (W.  D.  Mo. 
1912)    197    Fed.   462. 
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On  a  bill  to  enjoin  publication  of  com- 
plainant's biography  in  a  set  of  books,  an 
allegation  that  the  right  infringed  is 
worth  the  jurisdictionail  amount,  is  prima 
facie  sufficient  to  confer  jurisdiction  of 
the  subject-matter  on  the  federal  Circuit 
Court,  in  the  absence  of  proof  that  the 
facts  which  he  gave  for  publication  in 
another  set  of  books  were  merely  formal, 
or  such  as  any  one  might  learn.  Colgate 
i\  White,  (S.  D.  N.  Y.  1910)  180  Fed. 
882. 

A  complaint  for  injunction  alleging  that 
complainant's  trade  name  is  worth  in  ex- 
cess of  $5,000;  that  defendant's  acts  are 
calculated  to  deceive  and  mislead  intend- 
ing purchasers  of  complainant's  product, 
to  its  **  great  loss,  injury,  and  damage," 
and  that  unless  defendant's  acts  are 
checked  the  reputation  of  complainant 
will  still  further  suffer  great  and  irrep- 
arable damage,  does  not  show  jurisdic- 
tion in  the  federal  court,  as  it  cannot  be 
assumed  that  the  trade  name  will  be  de- 
stroyed, or  that  complainant's  damages 
are  in  excess  of  the  jurisdictional  amount. 
Winchester  Repeating  Arms  Co.  v.  Butler, 
(N.  D.  111.  1904)   128  Fed.  976. 

In  Morris  v.  Bean,  (C.  C.  Mont.  1903) 
123  Fed.  618,  decided  when  the  jurisdic- 
tional amount  was  $2,000  instead  of 
$3,000,  it  was  held  that  a  bill  to  enjoin 
defendants  from  diverting  the  waters  of 
a  stream  in  violation  of  complainant's 
prior  right  thereto,  which  was  alleged  to 
be  of  the  value  of  $2,000,  and  also  to  re- 
cover damages,  in  the  sum  of  $2,500,  al- 
leged to  have  been  sustained  by  complain- 
ant by  reason  of  the  joint  action  of  de- 
fendants in  diverting  such  waters,  showed 
the  amount  in  controversy  to  be  sufficient 
to  give  a  federal  court  jurisdiction. 

Insurance  contract. —  In  Royal  Ins.  Co. 
V.  Stoddard,  (C.  C.  A.  8th  Cir.  1912)  201 
Fed.  915,  120  C.  C.  A.  434,  it  was  held, 
under  the  former  statute  giving  jurisdic* 
tion  when  the  amount  in  controversy  ex- 
ceeded $2,000,  that  the  all^ation  in 
plaintiff's  complaint  that  the  amount  in 
controversy,  exclusive  of  interest  and 
costs,  exceeded  the  sum  of  $2,000  in  value, 
was  not  controlling  as  against  the  state- 
ment of  fact  that  the  action  was  based 
upon  a  contract  of  insurance  for  the  pay- 
ment of  $2,000  even;  and  the  admission 
by  defendant  in  its  answer  that  the 
amount  in  controversy  exceeded  that  sum 
was  not  availing,  as  it  was  a  funda- 
mental proposition  that  consent  of  par- 
ties alone  cannot  give  the  court  jurisdic- 
tion of  the  subject-matter. 

Where  a  suit  against  a  mutual  benefit 
association  to  invalidate  an  assessment 
involved  a  certificate  for  the  amount 
equal  to  the  jurisdictional  amount  and 
benefits,  and  defendant's  allegation  "as  to 
the  amount  involved  was  not  traversed, 
it  was  held  that  the  amount  was  suffi- 
cient to  confer  federal  jurisdiction,  not- 
withstanding a  tender  of  premium.  En- 
4  F.  S.  A.— 29 


ders  i\  Supreme  Lodge,  etc.,  (E.  D.  N.  Y. 
1910)    176  Fed.  832. 

In  Piatt  V.  Phoenix  Assur.  Co.,  (C.  C. 
Vt.  1889)  37  Fed.  730,  decided  when  the 
jurisdictional  amoimt  was  $2,000,  it  was 
held  that  where  the  declaration  contained 
a  special  count  upon  a  policy  of  insurance 
of  $2,250  on  specific  property,  alleging  a 
total  loss,  and  concluding  to  the  damage 
of  the  plaintiff  $2,000,  "  for  the  recovery 
of  which,  with  just  costs,  the  plaintiff 
brings  suit;"  also  the  common  money 
counts  in  assumpsit  for  $2,000,  concluding 
to  the  damage  of  the  plaintiff  $2,000, 
"for  the  recovery  of  which,  with  just 
costs,  the  plaintiff  brings  suit,"  the 
amoimt  in  dispute  was   $4,000. 

Partition  of  lands. —  The  jurisdiction  of 
a  federal  court  must  affirmatively  appear 
from  the  record,  and  a  bill  for  the  parti- 
tion of  lands  does  not  state  a  case  within 
the  jurisdiction  where  it  shows  the  value 
of  the  complainant's  interest  therein  to 
be  less  than  the  jurisdictional  amount. 
Southern  Land,  etc.,  Co.  v,  Johnson,  ( E.  D. 
N.  C.  1907)    156  Fed.  246. 

Setting  aside  cancellation  of  stock  cer- 
tificate.—  More  than  the  jurisdictional 
amount  is  in  controversy  under  a  bill  to 
set  aside  the  cancellation  of  a  certificate 
of  stock  and  to  recover  the  certificate 
which  is  necessary  to  the  maintenance  of 
complainant's  title  to  153  shares  of  stock, 
of  tne  par  value  of  $100  each  and  of  an 
actually  greater  value.  Ryan  v.  Seaboard, 
etc.,  R.  Co.,  (E,  D.  Va.  1898)  89  Fed. 
397. 

Suit  to  compel  removal  of  encroach- 
ment.—  In  a  suit  to  compel  the  removal 
of  a  wall  which  encroaches  on  complain- 
ant's propertv,  and  for  damages  for  the 
nuisance  and  encroachment,  it  is  the 
amount  of  damages  alleged  in  the  bill, 
and  not  the  amount  that  it  would  cost 
to  tear  down  and  rebuild  the  wall,  which 
is  the  amount  in  controversy.  Von  Schroe- 
der  r.  Brittan,  (N.  D.  Cal.  1899)  93 
Fed.  9. 

Wrongful  rejection  of  plaintiff's  TOte  at 
election. —  The  amount  of  damages  recov- 
erable in  an  action  against  election  offi- 
cers for  the  wrongful  rejection  of  plain- 
tiff's vote,  is  peculiarly  appropriate  for 
the  determination  of  a  jury,  and  no  opin- 
ion of  the  court  can  justify  it  in  holding 
that  the  amount  in  controversy  is  insuffi- 
cient to  support  the  jurisdiction  of  the 
Circuit  Court  where  damages  are  laid  in 
excess  of  the  jurisdictional  amount.  Wiley 
V,  Sinkler,  (1900)  179  U.  S.  68,  21  S.  Ct. 
17,  45  U.  S.   (L.  ed.)   84. 

Cross-bill. — A  matter  in  dispute  exceed- 
ing the  value  of  $2,000,  the  former  juris- 
dictional amount,  is  presented  by  a  cross- 
bill which  seeks  to  recover  a  balance  of 
$1,700  due  on  a  contract  for  the  exchange 
of  soda  fountain  apparatus,  where  the 
original  bill,  which  was  dismissed  on  com- 
plainant's own  motion,  asked  for  the  can- 
cellation of  his  agreement  to  pay  $2,025 
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In  conaideration  of  the  exchange.  Kirby  v, 
American  Soda  Fountain  Co.,  (1904)  194 
U.  S.  141,  24  S.  Ct.  619,  48  U.  S.  (L.  ed.) 
911. 

b.  Effect  of  Failure  to  Allege  or  Insuffi- 
cient Allegation 

In  general. — An  objection  to  the  omis- 
sion of  an  allegation  in  the  complaint  as 
to  the  value  of  the  matter  in  dispute  when 
not  raised  in  the  federal  court  cannot  he 
availed  of  on  appeal,  as  such  an  objection 
may  be  remedial  by  an  amendment.  Giles 
V.  Harris,  (1903)  189  U.  S.  475,  23  S.  Ct. 
639.  47  U.  S,  (L.  ed.)  909. 

In  Mills  v.  Green,  (1895)  159  U.  S. 
661,  16  S.  Ct.  132,  40  U.  S.  (L.  ed.)  293, 
no  notice  was  taken  by  the  Supreme  Court 
of  the  absence  of  an  allegation  of  value 
in  a  case  in  which  the  jurisdictional 
amount  was  essential. 

An  allegation  of  the  "  amount,"  instead 
of  the  "  matter,"  in  dispute  in  alleging 
the  jurisdictional  amount,  is  no  ground 
of  demurrer  for  want  of  jurisdiction. 
Blackburn  r.  Portland  Gold  Min.  Co., 
(1900)  175  U.  S.  571,  20  S.  Ct.  222,  44 
U.   S.    (L.  ed.)    276. 

It  is  not  essential  that  a  bill  in  a  fed- 
eral court  should  state  the  amount  of 
value  in  controversy,  if  it  appears  to  be 
within  the  jurisdictional  limit,  from  the 
allegations  of  the  bill,  or  otherwise  from 
the  record,  or  from  evidence  taken  in  the 
case  before  the  hearing  of  objections  to 
the  jurisdiction.  Robinson  v.  Suburban 
Brick  Co.,  (C.  C.  A.  4th  Cir.  1904)  127 
Fed.  804,  62  C.  C.  A.  484. 

In  Fuller  t\  Montague,  (C.  C.  A.  6th 
Cir.  1893)  59  Fed.  212,  8  C.  C.  A.  100,  it 
was  held  that  the  record  must  affirma- 
tively show  that  the  jurisdictional  value 
is  involved,  but  where  the  omission  was 
apparently  remedial  in  fact,  the  court  re- 
quired the  necessary  showing  to  be  made 
and  filed,  and  disposed  of  the  case  as  if 
the  record  contained  a  proper  allegation 
of  the  value. 

•  In  Williams  r.  Molther,  (C.  C.  A.  2d 
Cir.  1912)  198  Fed.  460,  117  C.  C.  A.  220, 
the  only  allegation  contained  in  the  com- 
plaint as  to  the  amount  or  value  of  the 
matter  in  dispute  was  that  the  act  of 
the  defendants  constituted  an  invasion  of 
the  complainant's  business  privileges  to 
his  loss  or  irreparable  injury  of  over 
(without  saying  how  much  it  is  over) 
$1,000.  The  court  said:  **  The  act  re- 
quires  that  the  matter  in  dispute  should 
exceed,  exclusive  of  interest  and  costs,  the 
sum  or  value  of  $2,000  [now  $3,000].  As 
the  complainant  is  a  layman  and  without 
counsel  and  the  defendants  have  not  taken 
any  objection  on  this  ground  in  the  Cir- 
cuit Court,  and  that  court  has  decided 
the  question  of  law  which  the  parties 
agreed  to  submit  to  it,  we  are  not  dis- 
posed to  suggest  this  objection.  If  tha 
complainant  were  to  ask  leave  to  amend, 
we  would  certainly  grant  it.     And   there 


is  authority  for  our  holding  that  we  maj 
infer  that  unliquidated  damages  alleged 
to  be  in  excess  of  $1,000  are  not  less  than 
$2,000,  exclusive  of  interest  and  costs,  be- 
cause of  the  conduct  of  the  partiea." 

Amendment. — ^An  amendment  made  for 
the  sole  purpose  of  giving  color  of  juris- 
diction by  increasing  the  demand  for  dam- 
ages so  as  to  bring  the  case  in  excess  of 
the  jurisdictional  amount,  will  not  be  al- 
lowed. Lee  V.  Watson,  (1863)  1  Wall. 
337,  809,  17  U.  S.    (L.  ed.)    557. 

In  Bowman  v.  Chicago,  etc.,  R.  Co.. 
(1886)  115  U.  S.  611,  6  S.  Ct.  192,  29 
U.  S.  (L.  ed.)  502,  the  damages  as  origi- 
nally stated  in  the  declaration  were 
$1,200.  By  amendment  they  were  raised 
to  $10,000;  but  it  being  evident  that  the 
increase  was  simply  to  give  the  Supreme 
Court  jurisdiction  on  error,  and  not  be- 
cause there  was  really  a  claim  for  any 
such  damages,  the  case  was  dismissed  for 
want  of  jurisdiction. 

In  an  action  for  damages  to  property 
by  laying  a  railroad  track  in  a  street  on 
which  the  property  was  situated,  plaintiff 
laid  his  damages  at  $1,500,  in  ignorance 
of  the  changes  made  in  the  jurisdictional 
amount  by  the  statute  passed  a  few  days 
before  the  action  was  commenced.  It  was 
held  that  the  court  would  allow  an  amend- 
ment increasing  the  amount  of  damages 
claimed,  where  it  did  not  conclusively  ap- 
pear that  the  change  was  made  in  fraud 
of  the  jurisdiction  of  the  court.  Davis  r. 
Kansas  City,  etc.,  R  Co.,  (W.  D.  Tenn. 
1887)    32  Fed.  863. 

See  further  the  matter  under  subdivi- 
sion 8  a,  supra,  p.  877. 

9.  Anatper  and  Proof 

"  The  fact  of  a  valid  defense  to  a  cause 
of  action,  although  apparent  on  the  face 
of  the  petition,  does  not  diminish  the 
amount  that  is  claimed  nor  determine 
what  is  the  matter  in  dispute;  for  who 
can  say  in  advance  that  the  defense  will 
be  presented  by  the  defendant,  or  if  pre- 
sented, sustained  by  the  court?  "  Schunk 
i\  Moline,  etc.,  Co.,  (1893)  147  U.  S.  500, 
13  S.  Ct.  416,  37  U.  S.  (L.  ed.)  255,  fol- 
lotted  in  Turner  t?.  Southern  Home  Bldg., 
etc.,  As^'n,  (C.  C.  A.  5th  Cir.  1900)  101 
Fed.  308,  41  C.  C.  A.  379. 

**  In  an  action  ...  on  accounts  exhib- 
ited with  the  declaration,  the  amount  of 
the  accounts  in  the  aggregate  is  the 
amount  in  dispute.  The  fact  that  some 
defense  may  be  made,  or  is  in  fact  made, 
which  will  make  the  recovery  fall  below 
the  jurisdictional  amount  does  not  defeat 
the  jurisdiction  of  the  court."  Tennent- 
Stribling  Shoe  Co.  t?.  Roper,  (C.  C.  A.  5th 
Cir.  1S09)  94  Fed.  739,  36  C.  C.  A.  455. 

An  averment  in  a  bill  in  equity  in  a 
federal  court  that  the  amount  or  value 
in  controversy  exceeds  the  jurisdictional 
amount,  does  not  give  the  court  jurisdic- 
tion, unless  sustained  by  proof,  where  it 
is  put   in   isvsue,  and   such   issue   may  b«> 
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taken  by  answer.  Oregon  R.,  etc.,  Co.  t?. 
Shell,  (C.  C.  Wash.  1903)  125  Fed.  979, 
affirmed  on  rehearing  (C.  C.  Wash.  1904) 
143  Fed.   1004. 

Where  a  bill  in  the  federal  courts  to 
enjoin  the  business  of  buying  and  selling 
nontransferable  railroad  tickets  alleged 
that  the  value  of  the  business  sought  to 
be  protected  amounted  to  $5,000,  exclu- 
sive of  interest  and  costs,  such  averment 
will  be  treated  as  prima  facie  true  for 
the  purpose  of  sustaining  the  court's 
jurisdiction,  notwithstanding  an  allega- 
tion in  the  answer  that  the  amount  in 
controversy  is  less  than  the  jurisdictional 
amount,  until  defendant  has  sustained  the 
burden  of  affirmatively  allowing  that  the 
requisita  jurisdictional  amount  is  want- 
ing. Pennsylvania  Co.  i\  Bay,  (N.  D. 
111.    1905)    138  Fed.   203. 

In  an  action  of  ejectment  in  a  federal 
court  to  recover  a  tract  of  land  alleged  to 
be  of  greater  value  than  the  jurisdictional 
amount,  the  court  is  not  ousted  of  juris- 
diction because  the  defendant  by  his  an- 
swer disclaims  as  to  all  except  a  portion 
of  the  tract  which  is  of  less  value.  Way 
T.  Clay,  (8.  D.  W.  Vt.  1904)  140  Fed. 
352. 

A  federal  court  of  equity  is  not  with- 
out jurisdiction  to  render  a  decree  for  an 
injunction  against  continuing  trespasses, 
where  threatened  irreparable  Fnjury  is 
alleged,  by  the  mere  fact  that  no  proof 
has  been  made  of  the  specific  amount  of 
that  injury.  Moline  Plow  Co.  t\  Omaha 
Iron  Store  Co.,  (C.  C.  A.  8th  Cir.  1916) 
235  Fed.  519,  149  C.  C.  A.  65. 

VIII.  Suits  Arising  under  Constitu- 
Tiox,  Laws  or  Treaties 

1.  In  General 

a.  History  of  Provision 

General  jurisdiction  first  given  in  1875. 
— "  Under  the  Constitution  Congress  un- 
doubtedly possesses  power  to  invest  the 
subordinate  federal  courts  with  original 
jurisdiction  of  all  suits  at  law  or  in 
equity  arising  under  the  Constitution, 
laws,  or  treaties  of  the  United  States, 
and  if  the  Act  of  February  13,  1801, 
chap.  4,  §  11,  2  Stat,  at  L.  89,  be  not 
noticed  because  of  its  early  repeal  (chap. 
8,  §  1,  2  Stat,  at  L.  132),  it  is  true,  as 
sometimes  has  been  said  (Tennessee  v. 
Union,  etc.,  Bank,  [1804]  152  U.  S.  454, 
459,  14  S.  Ct.  654,  38  U.  S.  (L.  ed.)  511, 
513;  Continental  Nat.  Bank  r.  Buford, 
[1903]  191  U.  S.  119,  122,  24  S.  Ct.  54, 
48  U.  S,  (L.  ed.)  119,  120)  that  this 
power  was  broadly  exercised  for  the  first 
time  by  the  Act  of  March  3,  1875,  chap. 
137,  S  1,  18  Stat,  at  L.  470.  By  that 
Act  Congress  in  express  terms  gave  the 
Circuit  Courts  original  jurisdiction,  con- 
current with  the  courts  of  the  several 
states,  of  all  suits  of  that  nature,  where 
the  value  of  the  matter  in   dispute,  ex- 


clusive of  costs,  was  in  excess  of  $500, 
and  this  jurisdiction  remained  with  the 
Circuit  Courts  until  January  1,  1912, 
when  they  were  abolished,  save  as  the 
Act  of  March  3,  1887,  chap.  373,  §  1, 
24  Stat,  at  L.  552,  required  that  the 
value  of  the  matter  in  dispute,  exclusive 
of  interest  and  costs,  be  in  excess  of 
$2,000.  Upon  the  discontinuance  of  the 
Circuit  Courts  this  jurisdiction  was 
transferred  to  the  District  Courts  by 
section  24  of  the  Judicial  Code,  subject  to 
a  restriction  that  thereafter  the  value  of 
the  matter  in  controversy  should  exceed 
$3,000,  exclusive  of  interest  and  costs." 
Bankers'  Trust  Co.  i\  Texas,  etc.,  R.  Co., 
(1916)  241  U.  S.  295,  36  S.  Ct.  569,  60 
U.  S.   (L,  ed.)   1010. 

b.  Constitutionality  of  Provision 

Declared  by  Supreme  Court. — "Under 
the  Constitution  Congress  undoubtedly 
possesses  pow^er  to  invest  the  subordinate 
federal  courts  with  original  jurisdiction 
of  all  suits  at  law  or  in  equity  arising 
under  the  Constitution,  laws  or  treaties 
of  the  United  States."  Bankers*  Trust 
Co.  V.  Texas,  etc.,  R.  Co.,  (1916)  241 
U.  S.  295,  36  S.  Ct.  569,  60  U.  S.  (L. 
ed.)  1010.  And  see  Osborn  v.  U.  S.  Bank, 
(1824)  9  Wheat.  738,  6  U.  S.  (L.  ed.) 
204,  quoted  at  length  infia,  this  note,  X, 

4,  c,  p.  925. 

c.  General  Definition  of  Federal 
Question 

Tests  variously  stated. — "A  case  in 
law  or  equity  .  .  .  may  truly  be  said  to 
arise  under  the  Constitution  or  a  law  of 
the  United  States,  whenever  its  correct 
decision  depends  on  the  construction  of 
either."  Per  Chief  Justice  Marshall  in 
Cohen  r.  Virginia,  (1821)  6  Wheat  264, 
5  U.  S.  (L.  ed.)  257.  See  also  Patton  v. 
Brady,  (1902)  184  U.  S.  608,  22  S.  Ct. 
493,  46  U.  S.  (L.  ed.)  713,  and  notes  to 
Judicial  Code,  §  28,  infra,  this  title,  vol.  6. 

"A  suit  does  not  so  arise  unless  it 
really  and  substantially  involves  a  dis- 
pute or  controversy  as  to  the  effect  or 
construction  of  the  Constitution,  or 
validity  or  construction  of  the  laws  or 
treaties  of  the  United  States,  upon  the 
determination  of  which  the  result  de- 
pends, and  which  appears  in  the  record 
by  plaintiff's  pleading."  Spencer  v.  Du- 
plan  Silk  Co.,    (1903)    191   U.  S.  526,  24 

5.  Ct.  174,  48  U.  S.    (L.  ed.)   287. 
Whether  a  suit  is  one  that  arises  under 

the  Constitution  or  laws  or  treaties  of 
the  United  States  is  determined  by  the 
questions  involved.  If  from  them  it  ap- 
pears that  some  title,  right,  privilege,  or 
immunity  on  which  the  recovery  depends 
will  be  defeated  by  one  construction  of 
the  Constitution,  or  law,  or  a  treaty  of 
the  United  States,  or  sustained  by  the 
opposite  construction,  and  that  the  suit 
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JB  one  which  does  really  and  substan- 
tially involve  a  dispute  or  controversy  as 
to  the  right  which  depends  upon  the  con- 
struction of  the  Constitution,  or  some 
law,  or  treaty  of  the  United  States,  tli<«n 
the  ease  is  one  arising  under  the  Consti- 
tution, law,  or  treaty,  otherwise  the  juris- 
diction cannot  be  maintained  on  this 
ground.  Gold-Washing,  etc.,  Co.  r. 
Keyes,  (1877)  96  U.  S.  199,  24  U.  S. 
(L.  ed.)  656;  Ames  r.  Kansas,  (1884) 
111  U.  S.  449,  4  S.  Ct.  437,  28  U.  S. 
(L.  ed.)  482;  Starin  v.  New  York,  (1885) 
115  V.  S.  248,  6  S.  Ct.  28,  29  U.  S.  (L. 
ed.)  388;  Ciermania  Ins.  Co.  v.  Wisconsin, 
(1886)  119  U.  S.  473,  7  S.  Ct.  260,  30 
U.  S.  (L.  ed. )  461;  Carson  r.  Dunham, 
(1887.)  121  U.  S.  421,  7  S.  Ct.  1030,  30 
U.  S.  (L.  ed.)  992;  Shreveport  r.  Cole, 
(1889)  129  U.  S.  36;  9  S.  Ct.  210,  32 
U.  S.  (L.  ed. )  589;  Tennessee  r.  Union, 
etc.,  Bank,  (1894)  152  U.  S.  454,  14  S. 
Ct.  654,  38  U.  8.  (L.  ed.)  511;  New 
Orleans  r.  Benjamin,  (1894)  153  U.  S. 
411,  14  S.  Ct.  905,  38  U.  S.  (L.  ed.)  764; 
McC^ain  v.  Des  Moines,  (1899)  174  U.  S. 
168,  19  S.  Ct.  644,  43  U,  S.  (L.  ed.)  936; 
Western  Union  Tel.  Co.  r.  Ann  Arbor  R. 
Co.,  (1900)  178  U.  S.  239,  20i  S.  Ct. 
867,  44  U.  S.  (L.  ed.)  1052;  Defiance 
Water  Co.  v.  Defiance,  (1903)  191  U.  S. 
184.  24  S.  Ct.  63,  48  U.  S.  (L.  ed.)  140; 
Newburyport  Water  Co.  r.  Newburyport, 
(1904)  193  U.  S.  561,  24  S.  Ct.  553,  48 
U.  S.  (L.  ed.)  795;  Dowell  v.  Oriswold, 
(1877)  5  Sawy.  39,  7  Fed.  Cas.  No. 
4,041;  Sawyer  r.  Concordia,  (1882)  12 
Fed.  754;  Crystal  Springs  Land,  etc.,  Co. 
r.  Los  Angeles,  (1896)  76  Fed.  151;  Min- 
nesota V.  Duluth,  etc.,  R.  Co.,  (1898) 
87  Fed.  497;  Joy  v.  St.  Louis,  (1903) 
122  Fed.  528. 

"  Two  things  are  necessary  to  the  exist- 
ence of  a  federal  question:  first,  an 
actual  dispute  between  the  parties  as  to 
the  meaning  of  some  law  of  the  United 
States;  second,  materiality  of  the  con- 
struction of  such  law  to  a  determination 
of  the  cause."  California  Oil,  etc.,  Co. 
r.  Miller,  (1899)  96  Fed.  16.  See  also 
Osbom  c.  U.  S.  Bank,  (1824)  9  Wheat. 
738,  6  U.  S.  (L.  ed.)  204;  Kartell  v. 
Tilghman,  (1878)  99  U.  S.  547,  25  U.  S. 
(L.  ed.)  357;  Manhattan  R.  Co.  v.  New 
York,   (1883)    18  Fed.  199. 

A  federal  question  is  presented  if  it 
appears  from  plaintiff's  statement  of 
facts  that  a  construction,  which  may  be 
fairly  claimed  and  contended  for,  of  a 
provision  of  such  Constitution  or  stat- 
utes, would  defeat  plaintiff's  right  to 
recovery.  Minnesota  r.  Duluth,  etc.,  R. 
Co.,   (1898)    87  Fed.  497. 

d.  Jurisdiction  Independent  of  Merits 

Jurisdiction  not  defeated  by  ultimate 
result.—"  When  the  plaintiff  bases  his 
cause  of  action  upon  an  Act  of  Congress, 
jurisdiction  cannot  be  defeated  by  a  plea 
denying    the    merits    of    the    claim.      It 


might  be  defeated,  no  doubt,  in  a  case 
depending  on  diversity  of  citizenship,  by 
a  plea  to  the  citizenship  of  parties.  .  .  . 
We  are  speaking  of  a  case  where  juris- 
diction is  incident  to  a  federal  statutory 
cause  of  action.  Jurisdiction  is  author- 
ity to  decide  the  case  either  way.  .  .  . 
If  the  plaintiff  really  makes  a  substantial 
claim  under  an  Act  of  Congress,  there  is 
jurisdiction  whether  the  claim  ultimately 
be  held  good  or  bad."  The  Fair  t*. 
Kohler  Die,  etc.,  Co.,  (1913)  228  U.  S. 
22,  33  S.  Ct.  410,  57  U.  S.  (L.  ed.)  716. 
.A  substantial  controversy  respecting 
rights  under  the  Federal  Constitution, 
presented  by  the  averments  of  the  bill,  is 
sufficient  to  support  the  jurisdiction  of  a 
federal  Circuit  Court,  irrespective  of  the 
actual  sufficiency  of  the  facts  alleged  to 
justify  the  relief  sought,  or  of  the  facta 
as  they  may  subsequently  turn  out. 
Pacific   Electric   R.   Co.   «.   Los   Angeles, 

(1904)  194  U.  S.  112,  24  S.  Ct.  586,  48 
U.  S.  (L.  ed.)  896,  [affirming  (19Q2)  118 
Fed«  746]  where  the  court  said :  ''  How- 
ever presented,  jurisdiction  depends  pri- 
marily upon  the  allegations  of  the  bill, 
not  upon  the  facts  as  they  may  subse- 
quently turn  out.  City  Railway  Co.  r. 
Citizens'  St.  R.  Co.,  [1897]  166  U.  S. 
657,  17  S.  Ct  653,  41  U.  S.  (L.  ed.)  1414, 
nor  upon  the  actual  sufficiency,  in  the 
opinion  of  the  court,  of  the  facts  alleged 
to  justify  the  relief  prayed  for.  We  do 
not  mean,  however,  that  a  mere  claim  in 
words  is  sufficient;  a  substantial  contro- 
versy must  be  presented." 

Where  the  jurisdiction  of  a  federal 
court  has  been  properly  invcdced  for 
relief  against  assessments  as  discriminat- 
ing against  complainant,  and  depriving 
it  of  the  equal  protection  of  the  laws,  in 
violation  of  the  Fourteenth  Constitu- 
tional Amendment,  although  such  federal 
question  is  determined  against  com- 
plainant, the  bill  may  be  retained  for  the 
decision  of  other  questions  arising  on 
the    record.      Michigan    R.    Tax    Cases, 

(1905)  138  Fed.  223,  affirmed  (1906) 
201  U.  S.  245,  26  S.  Ct.  459,  60  U,  S. 
(L.  ed.)   744. 

A  federal  Circuit  Court,  having  prop- 
erly obtained  judiadiction  of  a  suit  by 
reason  of  the  federal  questions  set  up  by 
the  bill,  has  the  right  to  decide  all  ques- 
tions in  the  case,  even  though  it  decides 
the  federal  questions  adversely  to  the 
party  raising  them,  or  even  if  it  omits 
to  decide  them  at  all,  but  decides  the 
case  on  local  or  state  questions  only. 
Siler  r.  Louisville,  etc.,  R.  Co.,  (1909) 
213  U.  S.  175,  29  S.  Ct.  451,  53  U.  S. 
(L.  ed.)  753;  Siler  v.  Illinois  Cent.  R. 
Co.,  (1909)  213  U.  S.  199,  29  S.  Ct.  458, 
53  U.  S.  (L.  ed.)  760;  Michigan  Cent. 
R.  Co.  r.  Vreeland,  (1913)  227  U.  S.  59, 
33  S.  Ct.  192,  57  U.  S.  (L.  ed.)  417; 
Louisville,  etc.,  R.  Co.  v.  Siler,  (E.  D. 
Ky.  1911)   186  Fed.  176;  Ohio  River,  etc.. 
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R.  Co.  F.  Dittey,  (S.  D.  Ohio  1913)  203 
Fed.  537;  Mutual  Film  Co.  v.  Industrial 
Commission,  (N.  D.  Ohio  1914)  215  Fed. 
138.  See  also  Rail,  etc.,  Coal  Co.  v. 
Yaple,   (N.  D.  Ohio  1914)   214  Fed.  273. 

"  There  la  a  clear  distinction  between 
the  existence  of  a  federal  question,  for 
the  purpose  of  jurisdiction,  and  the 
actual  decision  of  that  question  on  its 
merits.  Whether  there  is  a  claim  which 
presents  a  federal  question,  and  whether 
that  claim  is  well  founded,  when  con- 
sidered on  its  merits,  are  different  and 
distinct  questions.  The  one  goes  to  juris- 
diction and  the  other  to  the  merits  of 
the  case.  It  is  true  the  question  must 
be  raised,  and  it  is  equally  true  that  the 
court  must  take  jurisdiction  before  it 
can  determine  whether  the  right  is  valid 
or  well  founded.  This  distinction  must 
be  attentively  observed  to  avoid  confu- 
sion." Nashville,  etc.,  R.  Co.  v,  Taylor, 
(1898)   86  Fed.   178. 

"  The  jurisdiction  depends  on  the  ques- 
tions involved  and  not  the  ultimate  deci- 
sion thereof,  and  the  court  will  not  lose 
jurisdiction  because  it  may  decide  that 
question  against  the  complainant."  Port- 
land R,,  etc.,  Co.  p.  Portland,  (D.  C.  Ore. 
1914)    210  Fed.  667. 

e.  Nonfederal  United  with  Federal 
Question 

Federal  question  gives  jurisdiction. — 
"  When  a  suit  is  brought  in  the  Circuit 
Court  of  the  United  States,  and  both 
'State  or  local  questions  and  federal  ques- 
tions are  involved,  the  federal  questions 
give  jurisdiction,  assuming  that  the 
amount  involved  is  sufficient,  and  the 
federal  court  may  decide  the  case  on  the 
federal  questions  or  on  the  state  or  local 
questions  alone  if  the  latter  dispose  of 
the  whole  controversy.  Siler  r.  Louis- 
ville, etc.,  [1909]  213  U.  S.  175,  29  S.  Ct. 
451,  53  U.  S.  (L.  ed.)  753."  Risley  v. 
Utica  (N.  D.  N.  Y.  1910)  179  Fed.  875. 
See  also  notes  to  Judicial  Code,  §  28,  in- 
fra, this  title,  vol.  6. 

It  is  not  sufficient  to  exclude  the  judi- 
cial power  of  the  Unite<l  States  from  a 
particular  case,  that  it  involves  questions 
which  do  not  at  all  depend  on  the  Con- 
stitution or  laws  of  the  United  ^States; 
but  when  a  question  to  which  the  judi- 
cial power  of  the  Union  is  extended  by 
the  Constitution  forms  an  ingredient  of 
the  original  cause,  it  is  within  the  power 
of  Congress  to  give  the  Circuit  Courts 
jurisdiction  of  the  cause,  although  other 
questions  of  fact  or  of  law  may  be  in- 
volved in  it.  Osborn  v.  U.  S.  fiank, 
(1824)  9  Wheat.  738,  6  U.  S.  (L.  ed.) 
204;  New  Orleans,  etc.,  R.  Co.  r.  Mis- 
sissippi, (1880)  102  U.  S.  135,  26  U.  S. 
(L.  ed.)  96;  Illinois  v.  Illinois  Cent.  R. 
Co.,  (1883)  16  Fed.  887;  Iveonard  v, 
^^hreveport,   (1886)    28  Fed.  257. 

Ifj   on    the   face   of   the   complaint   or 


declaration  the  case  is  one  which  the 
court  has  the  power  to  hear  and  deter- 
mine, because  of  the  existence  of  a  federal 
question,  it  has  the  right  to  decide  every 
issue  that  may  subsequently  be  raised, 
and  whether  the  decision  of  the  case  ulti- 
mately turns  on  the  question  of  federal, 
local,  or  general  law,  is  a  matter  that  in 
no  wise  affects  the  jurisdiction  of  the 
court.  (Citing  Nashville  v.  Cooper, 
(1867)  6  Wall.  247,  18  U.  S.  (L.  ed.) 
851;  Tennessee  r.  Davis,  (1879)  100  U. 
S.  257,  25  U.  S.  (L.  ed.)  648;  New  Or- 
leans, etc.,  R.  Co.  r.  Mississippi,  (1880) 
102  U.  S.  135,  26  U.  S.  (L.  ed.)  96; 
Omaha  Horse  R.  Co.  v.  Cable  Tram* Way 
Co.,  (1887)  32  Fed.  727.)  St.  Paul,  etc., 
R.  Co.  t?.  St.  Paul,  etc.,  R.  Co.,  (C.  O.  A. 
8th  Cir.  1895)  68  Fed.  2,  32  U.  S.  App. 
372,  15  C.  C.  A,  167. 

Original  and  appellate  jurisdiction  dis- 
tinguished.— **  In  cases  in  a  circuit  [now 
district]  court  the  federal  question  must 
appear  upon  the  face  of  the  complaint, 
and  if  it  so  appear  the  court  will  have 
jurisdiction  of  all  the  issues  involved  in 
the  case;  while  in  the^ Supreme  Court,  on 
error  to  a  state  court,  it  is  sufficient  if 
the  jurisdictional  question  was  raised 
and  determined  at  any  stage  of  the  pro- 
ceedings, and  decided  adversely  to  the 
right  claimed  under  the  federal  constitu- 
tion or  laws,  but  in  such  cases  the  ap- 
pellate jurisdiction  extends  only  to  the 
federal  question  and  no  other."  Files  r. 
Davis,  (£.  D.  Ark.  1902)   118  Fed.  465. 


f.  Citizenship  Immaterial 

''If  the  cause  of  action  arises  under 
the  Constitution,  or  laws,  or  treaties,  of 
the  United  States,  then  the  jurisdiction 
of  the  circuit  [now  district]  court  may 
be  maintained  irrespective  of  citizen- 
ship." Pope  V.  Louisville,  etc.,  R.  Co., 
(1899)  173  U.  S.  573,  19  S.  Ct.  500,  43 
U.  S.  (Ll  ed.)  814.  To  the  same  point 
see  Doolan  v.  Carr,  (1887)  125  U.  S.  618, 
8  S.  Ct.  1228,  31  U.  S.  (L.  ed.)  844; 
Hamilton  Gas  Light,  etc.,  Co.  v.  Hamil- 
ton, (1892)  146  U.  S.  258,  13  S.  Ct.  90, 
36  U.  S.  (L.  ed.)  963;  Walla  Walla  i\ 
Walla  Walla  Water  Co.,  (1898)  172  U.  S. 
1,  19  S.  Ct.  77,  43  U.  S.  (L.  ed.)  341;  Wil- 
mington City  R.  Co.  V.  Taylor,  (D.  C. 
Del.  1912)  198  Fed.  159;  Williams  v. 
McCartan,  (W.  D.  N.  Y.  1914)  212  Fed. 
345;  Ames  v.  Kansas,  (1884)  111  U.  S. 
449,  4  S.  Ct.  437,  28  U.  S.  (L.  ed.)  482; 
Lund  r.  Chicago,  etc.,  R.  Co.,  (1897)  78 
Fed.. 385;  Jewett  i;.  Whitconib,  (1895)  69 
Fed.  417;  San  Joaquin,  etc.,  River  C-unal, 
etc.,  Co.  V.  Stanislaus  County,  (1898)  90 
Fed.  520;  U.  S.  Express  Co,  v.  Allen, 
(1889)  39  Fed.  712;  and  other  cases  too 
numerous  for  citation.  See  also  cases  cited 
in  notes  to  Judicial  Code,  |  28,  infra,  this 
title,  vol.  5. 
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g.  E2quitablc  Jurisdiction 

See  in  general  supra  y  this  note,  II,  4,  c, 
p.  853. 

necessary  for  suit  in  equity. —  The 
right  to  resort  to  a  federal  court  as  a 
court  of  equity  in  a  case  arising  under 
the  Constitution,  la-ws  or  treaties  of  the 
United  States  must  be  founded  upon 
some  ground  of  equitable  jurisdiction 
recognized  by  the  federal  courts.  Indi- 
ana Mfg.  Co.  r.  Koehne,  (1903)  188  U. 
S.  681,  23  S.  Ct.  462,  47  U.  S.  (L.  ed.) 
661. 

In  Indiana  Mfg.  Co.  v.  Koehne,  (1903) 
188  U.  S,  681,  23  S.  Ct.  452,  47  U.  S. 
(L.  ed.)  661,  the  court  said:  ''It  has 
long  been  the  settled  doctrine  of  thb 
federal  courts  that  the  mere  illegality  of 
a  tax,  or  the  mere  fact  that  a  law  upon 
which  the  tax  is  founded  is  unconstitu- 
tional, does  not  entitle  a  part^  to  relief 
by  injunction  against  proceedings  under 
the  law,  but  it  must  appear  that  the 
party  has  no  adequate  remedy  by  the 
ordinary  processes  of  the  law,  or  that 
the  case  falls  under  some  other  recog- 
nized head  of  equity  jurisdiction,  such  as 
multiplicity  of  suits,  irreparable  injury, 
etc.  See  Cruickshank  v.  Bidwell,  [19001 
176  U.  S.  73,  80,  44  U.  S.  (L.  ed.)  377, 
380,  20  S.  Ct.  280,  where  many  of  the 
authorities  upon  this  subject  are  col- 
lected in  the  opinion  which  was  delivered 
by  Mr.  Chief  Justice  Fuller.  See  also 
Pittsburgh,  etc.,  R,  Co.  v.  West  Virginia 
Board  of  Public  Works,  [18981  172  U. 
S.  32,  43  U.  S.  (L.  ed.)  354,  19  S.  Ct. 
90,  where  Mr.  Justice  Gray  dealt  with 
the  subject  quite  fully." 

h.  Suit  by  State 

Involying  federal  question.— Suits  by 
states,  when  they  arise  under  the  Con- 
stitution, laws  or  treaties  of  the  United 
States  whether  against  citizens  of  the 
state  or  against  citizens  of  another  state, 
or  against  citizens  of  a  foreign  state,  are 
within  the  jurisdiction  of  the  federal  Cir- 
cuit Court.  New  Orleans,  etc.,  R.  Co.  i\ 
Mississippi,  (1880)  102  U;  S.  135,  26 
U.  S.  (L.  ed.)  96;  Ames  t*.  Kansas, 
^1884)  111  U.  S.  449,  4  S.  Ct.  437,  28 
U.  S.  (L.  ed.)  482;  Plaquemines  Tropical 
Fruit  Co.  V.  Henderson,  (1898)  170  U. 
S.  611,  18  S.  Ct.  685,  42  U.  S.  (L.  ed.) 
1126;  Illinois  v,  Illinois  Cent.  R.  Co., 
(1883)  16  Fed.  886.  But  see  North 
Carolina  v.  University  Trustees,  (1871) 
1  Hughes  133,  18  Fed.  Cas.  No.  10,318. 

i.  Suit  against  State 

In  general. —  See  the  11th  Amendment 
to  the  Federal  Constitution  and  notes 
thereunder,  for  a  full  •  treatment  of  this 
subject. 

No  suit  can  be  maintained  in  the  fed- 
eral courts  against  a  state  and  this  rule 
applies  not  only  as  to  suits  against  a 
state  by  name,  but  those  also  against  its 


officers,  agents,  and  representatives  where 
the  state  though  not  named  as  such,  is 
nevertheless  the  only  real  party  against 
which  in  fact  the  relief  is  asked  and 
against  which  the  judgment  or  decree 
effectively  operates.  In  re  Ayers,  (1887) 
123  U.  S.  443,  8  S.  Ct.  164,  31  U.  S. 
(L.  ed.)  216. 

By  citisen  of  same  state. — A  state  can- 
not be  sued  in  a  federal  District  Court 
of  the  United  States  by  one  of  its  own 
citizens  upon  a  suggestion  that  the  case 
is  one  that  arises  under  the  Constitu- 
tion or  laws  of  the  United  States.  Han« 
t;.  Louisiana,  (1890)  134  U.  S.  1,  10  S. 
Ct.  604,  33  U.  S.  (L.  ed.)  842;  North 
Carolina  v.  Temple,  (1890)  134  U.  S.  22. 
10  S.  Ct.  609,  33  U.  S.  (L.  ed.)  849; 
Brown  University  r.  Rhode  Island  Col- 
lege,   (1893)   5Q  Fed.  56. 

By  citizen  of  sister  state  or  alien. — A 
state  cannot  be  sued  in  the  federal  Cir- 
cuit Court  by  a  citizen  of  another  state, 
or  of  a  foreign  state,  on  the  mere  ground 
that  the  case  is  one  arising  under  the 
Constitution  or  laws  of  the  United 
States.  Louisiana  v.  Jumel,  (1882)  107 
U.  S.  711,  2  S.  Ct.  128,  27  U.  S.  (L.  ed.) 
448;  Cunningham  t?.  Macon,  etc.,  R.  Co., 
(1883)  109  U.  S.  446,  3  S.  Ct.  292,  609. 
27  U.  S.  (L.  ed.)  992;  Hagood  f. 
Southern,  (1886)  117  U.  S.  52,  6  S.  Ct. 
608,  29  U.  S.  (L.  ed.)  805;  In  re  Avers, 
(1887)  123  U.  S.  443,  8  S.  Ct.  164',  31 
U.  S.    (L.  ed.)   216. 

Suit  against  state  officers. — A  suit 
against  individuals  for  the  purpose  of 
preventing  them  as  officers  of  a  state 
from  enforcing  an  unconstitutional  enact- 
ment to  the  injury  of  the  rights  of  the 
plaintiff  is  not  a  suit  against  the  state 
within  the  meaning  of  the  eleventh 
amendment  to  the  Constitution.  Pen- 
noyer  i\  McConnaughy,  (1891)  140  U.  S. 
1,  11  S.  Ct.  699,  35  U.  S.  (L.  ed.)  363; 
In  re  Tyler,  (1893)  149  U.  S.  164,  13 
S.  Ct.  785,  37  U.  S.  (L.  ed.)  689;  Scott 
f.  Donald,  (1897)  165  U.  S.  58,  17  S.  Ct. 
265,  41  U.  S.  (L.  ed.)  632;  Tindal  r. 
Wesley,  (1897)  167  U.  S.  204.  17  S.  Ct, 
770,  42  U.  S,  (L.  ed.)  137;  Sravth  r. 
Ames,  (1898)  169  U.  S.  466,  18  8.  Ct. 
418,  42  U.  S.  (L.  ed.)  819;  Starr  r. 
Chicago,  etc.,  R.  Co ,   (1901)    110  Fed,  3. 

The  eleventh  amendment  to  the  Con- 
stitution which  declares  that  the  judi- 
cial power  of  the  United  States  shall 
not  extend  to  suits  against  a  state,  will 
not  be  so  construed  as  to  deny  jurisdic- 
tion to  the  federal  courts  to  protect 
rights  guaranteed  by  the  Federal  Consti- 
tution itself  when  illegally  invaded  by 
state  or  county  officials.  So  where  a 
state  or  county  official  has  committed, 
or  is  threatening  to  commit,  an  illegal  or 
unconstitutional  act  under  color  of  au- 
thority from  the  state,  he  is  shielded  by 
none  of  the  state's  immunity  from  suit: 
ho  becomes  himself  the  actor;  he  incurs 
the    liability    of,    and    may   be   proceeded 
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against  as,  the  principal  tort-feasor. 
Such  are  not  suits  against  the  state,  but 
against  individuals,  threatening  wrong 
under  color  of  authority  from  the  state. 
Nevada-California  Power  Co.  v.  Hamil- 
ton,  (D.  C.  Nev.  1916)   236  Fed.  317. 

Individuals,  who  as  officers  of  the 
state,  are  clothed  with  some  duty  in  re- 
gard to  the  enforcement  of  the  laws  of 
the  state,  and  who  threaten  and  are 
about  to  commence  proceedings,  either  of 
a  civil  or  criminal  nature,  to  enforce 
against  parties  affected  an  unconstitu- 
tional act,  violating  the  Federal  Consti- 
tution, may  be  enjoined  by  a  federal 
court  of  equity  from  such  action.  Ex  p. 
Young,  (1908)  209  U.  S.  123,  28  S.  Ct. 
441,  52  U.  S.  (L.  ed.)  714,  14  Ann.  Cas. 
704,  13  L.  R.  A.  (N.  S.)  932;  Western 
Union  Tel.  Co.  r.  Andrews,  (1910)  2l6 
U.  S.  165,  30  S.  Ct.  286,  54  U.  S.  (L.  ed.) 
430,  reversing  (E.  D.  Ark.  1907)  154 
Fed.  95.  Suit  by  an  owner  of  natural 
gas  in  Oklahoma  against  officers  of  that 
state  to  enjoin  them  from  preventing 
him  from  la^ng  and  operating  pipe  lines 
across  the  highways  of  that  state  for  the 
purpose  of  conducting  his  gas  out  of  the 
state  and  of  selling  it  in  interstate  com- 
merce is  not  a  suit  against  the  state  be- 
cause the  preventive  acts  of  the  officers 
are  by  reason  of  the  Constitution  of  the 
United  States  unjustifiable  and  illegal, 
and  a  national  court  has  plenary  juris- 
diction to  entertain  the  suit  and  to  grant 
the  injunction.  Haskell  v.  Cowham,  (C. 
C.  A.  8th  Cir.  1911).  187  Fed.  403,  109 

\j»     V/.     A.      Zud. 

A  declaration  averring  a  trespass  by 
the  defendants  acting  as  state  officers 
and  claiming  for  their  justification  in  so 
doing  a  state  law  which  is  alleged  to  be 
repugnant  to  the  Constitution  of  the 
United  States,  presents  a  federal  ques- 
tion. Booth  V.  Lloyd,  (1887)  33  Fed. 
593. 

Waiver  of  immunity  from  suit. — "The 
immunity  from  suit  belonging  to  a  state 
which  is  respected  and  protected  by  the 
Constitution  within  the  limits  of  the  ju- 
dicial power  of  the  United  States,  is  a 
personal  privilege  which  it  may  waive  at 
pleasure;  so  that  in  a  suit,  otherwise  well 
brought,  in '  which  a  state  has  suflicient 
interest  to  entitle  it  to  become  a  party 
defendant,  its  appearance  in  a  court  of 
the  United  States  would  be  a  voluntary 
submission  to  its  jurisdiction,  while,  of 
course,  those  courts  are  always  open  to  it 
as  a  suitor  in  controversies  between  it 
and  citizens  of  other  states."  Olark  r. 
Barnard,  (1883)  108  U.  S.  436,  2  S.  Ct. 
878,  27  U.  S.   (L.  ed.)   780. 

j.  Original  Cases  of  Mandamus 
See,  in  general.  Judicial  Code,  sec.  262 
infra,  this  title  in  Vol.  5  and  notes  there- 
under and  supra,  this  note,  II,  5,  p.  855. 

Wot  within  federal  jurisdiction. — **  We 
are  of  opinion  that  the  court  below  had 


no  jurisdiction  of  this  action.  It  has 
been  too  frequently  decided  in  this  court 
to  require  the  citation  of  the  cases  that 
the  circuit  courts  of  the  United  States 
have  no  jurisdiction  in  original  cases  of 
mandamus,  and  have  only  power  to  issue 
such  writs  in  aid  of  their  jurisdiction  in 
cases  already  pending,  wherein  jurisdic- 
tion has  been  acquired  by  other  means  and 
by  other  process.  .  .  .  We  deem  it  settled 
beyond  controversy,  until  Congress  shall 
otherwise  provide,  that  circuit  {now  dis- 
trict] courts  of  the  United  States  have 
no  power  to  issue  a  writ  of  mandamus  in 
an  original  action  brought  for  the  pur- 
pose of  securing  relief  by  the  writ,  and 
this  result  is  not  changed  because  the 
relief  sought  concerns  an  alleged  right 
secured  by  the  Constitution  of  the  United 
States.  It  follows  that  the  circuit  court 
should  have  dismissed  the  case  for  want 
of  jurisdiction  instead  of  determining  it 
upon  the  merits."  Covington,  etc..  Bridge 
Co.  V.  Hager,  (1906)  203  U.  S.  109,  27 
S.  a.  24,  51  U.  S.  (L.  ed.) 

k.  W'ant  of  Jurisdiction  Judicially 
Noticed 

Noticed  sua  motu. —  In   a  case  where 
the  federal  Ciruit  Court  overruled  a  de- 
murrer and  entered  a  decree  on  the  merits 
and  the  Supreme  Court  reversed  the  de- 
cree with  instructions  to  dismiss  the  bill 
for  want  of  jurisdiction,  the  court  said: 
"  Neither  party  has  questioned  that  juris- 
diction, but  it  is  the  duty  of  this  court 
to  see  to  it  that  the  jurisdiction  of  the 
circuit  court,  which  is  defined  and  limited 
by  statute,  is  not   exceeded.     This  duty 
we  have  frequently  performed  of  our  own 
motion.     Mansfield,  etc.,  R.  Co.  v.  Swan, 
(1884)    111  U.  S.  379,  382,  4  S.  Ct.  510, 
28   U.   S.    (L.  ed.)    462,   463;    King   Iron 
Bridge,  etc.,  Co.  v.  Otoe  County,   (1887) 
120  U.    S.   225,   7   S.   Ct.   552,   30   U.    S. 
(L.  ed.)   623;  Blacklock  v.  Small,  (1888) 
127  U.  S.  96,  105,  8  S.  Ct.  1096,  32  U.  S. 
(L.    ed.)     70,    73;    Cameron    v.    Hodges, 
(1888)   127  U.  S.  322,  326,  8  S.  Ct.  1154, 
32   U.   S.    (L.  ed.)    132,   134;    Metcalf  v. 
Watertown,    (1888)    128   U.   S.   586,  587, 
9  S.  Ct.  173,  32  U.  S.  (L.  ed.)  543;  Con- 
tinental Nat.  Bank  v.  Buford,  (1903)   191 
U.  S.   [119],  120,  24  S.  Ct.  54,  48  U.  S. 
(L.  ed.)    119."     Louisville,  etc.,  R.  Co.  v. 
Mottley,   (1908)   211  U.  S.  149,  29  &  Ct. 
42,  53  U.  S.   (L.  ed.)    126. 

1.  Withdrawal  of  Jurisdiction  by  Congress 

Pending  Suit 

Dismissal  of  suit. —  In  Hallowell  r. 
Commons,  (1916)  239  U.  S.  50^,  36  S. 
Ct.  202,  60  U.  S.  (L.  ed.)  409,  the  pli\iii- 
tiff  brought  a  suit  to  establish  the  et^ui- 
table  title  of  an  alleged  heir  of  an  Indian 
allottee  dying  intestate  during  the  trust 
period.  Pending  the  action  Congnws 
passed  the  Act  of  June  25,  1910,  ch.  431, 
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(in  title  Indians,  vol.  3,  p.  S53),  pro- 
viding that  in  such  cases  the  Secretary 
uf  the  Interior  should  ascertain  the  lesal 
heirs  of  the  decedent,  and  his  decision 
should  be  final  and  conclusive.  Holding 
that,  even  if  there  was  jurisdiction  when 
the  suit  was  begun,  the  bill  was  properly 
dismissed  after  the  pass&ge  of  the  Act 
of  Congress  above  cited,  the  court  said: 
"  It  made  his  jurisdiction  exclusive  in 
terms,  it  made  no  exception  for  pending 
litigation,  but  purported  to  be  universal, 
and  so  take  away  the  jurisdiction  that 
for  a  time  had  been  conferred  upon  the 
courts  of  the  United  States.  The  appel- 
lant contends  for  a  different  construction 
on  the  strength  of  Rev.  Stat.  |  13,  that 
the  repeal  of  any  statute  shall  not  ex- 
tinguish any  liability  incurred  under  it 
(Hertz  r.  Woodman,  [19101  218  U.  S. 
205,  216,  30  S.  Ct.  621,  54  U.  8.  (L.  ed.) 
1001,  1006),  and  refers  to  the  decisions 
upon  the  statutes  concerning  suits  upon 
certain  bonds  given  to  the  ITnited  States 
(U.  S.  Fidelity,  etc.,  Co.  t\  U.  S.,  [1908] 
209  U.  S.  306,  28  S.  Ct.  537,  52  U.  S. 
(L.  ed.)  804).  But  apart  from  a  question 
that  we  have  passed,  whether  the  plain- 
tiff even  attempted  to  rely  upon  the  stat- 
utes giving  jurisdiction  to  the  courts  in 
allotment  cases,  the  reference  of  the  mat- 
ter to  the  Secretary,  unlike  the  changes 
with  regard  to  suits  upon  bonds,  takes 
away  no  substantive  right,  but  simply 
changes  the  tribunal  that  is  to  hear  the 
case." 

m.  Concurrent  Jurisdiction  of  State 

Courts 

State  courts  may  exercise  concurrent 
jurisdiction  with  the  federal  courts  in 
cases  arising  under  the  Constitution, 
laws,  and  treaties  of  the  United  States, 
unless  exclusive  jurisdiction  has  been  ex- 
pressly or  by  necessary  implication  con- 
ferred on  the  federal  courts.  Ex  p.  Mar- 
tin, (1910)  180  Fed.  209;  St.  Louis,  etc., 
R.  Co.  i).  Hesterly,  (1911)  98  Ark.  240, 
135  S.  W.  874. 

2.  Pleading   Federal   Question 

a.  Plaintiff  Required  to  Show 

In  general. — **  The  rule  is  firmly  estab- 
lished that  a  suit  does  not  so  arise  under 
the  laws  of  the  United  States  unless  it 
really  and  substantially  involves  a  dis- 
pute or  controversy  respecting  the  valid- 
ity, construction,  or  effect  of  some  law  of 
the  United  States,  upon  the  determination 
of  which  the  result  depends.  And  this 
must  appear  not  by  mere  inference,  but 
by  distinct  averments  according  to  the 
rifles  of  good  pleading;  not  that  matters 
of  law  must  be  pleaded  as  such,  but  that 
the  essential  facts  averred  must  show,  not 
as  a  matter  of  mere  inference  or  argu- 
ment, but  clearly  and  distinctly,  that  the 
suit  arises  under  some  federal  law." 
Hull  r.  Burr,    (1914)    234  U.  S.  712,  34 


S.  Ct.  892,  58  U.  S.  (L.  ed.)    1557,  citing 
the  following  cases:     Hanford  r.  Davies, 
[1806]  163  U.  S.  273,  279,  16  S.  Ct.  1051. 
41    U.   S.    (L.   ed.)    157,    159;    Mountain 
View  Min.,  etc.,  Co.  t?.  McFadden,  [1901] 
180  U.  S.  533,  535,  21  S.  Ct.  488,  45  U. 
S.   (L.  ed.)  656,  657;  Defiance  Water  Co. 
t?.   Defiance,    [1903]    191   U.   S.    184,   191, 
24  S.  Ct.  63,  48  U.  8.   (L.  ed.)    140,  143; 
Arbuckle  r.  Blackburn,  [1903]   191  U.  S. 
405,  413,  24  S.  Ct.  148,  48    U.  S.  (L.  ed.) 
239,  241;   Bankers'  Mut.  Casualty  Co.  v. 
Minneapolis,  etc.,  R.  Co.,  [1904]  192  U.S. 
371,  383,  24  S.  Ct.  325,  48  U.  S.   (L.  ed.) 
484,  489;   Shulthis  r.  McDougal,   [1912] 
225  U.  S.  561,  669,  32  8.  Ct.  704,  66  U.  S. 
(L.  ed.)    1205,  1210.     "The  averment*  of 
this  bill  did  not  bring  the  case  within 
that  rule,  for  they  put  forward  no  exist- 
ing controversy  as  to  the  effect  or  con- 
struction  of  the  Constitution,  on   which 
the  relief  depended,  and  set  up  no  right 
which    might    be    defeated    or    sustained 
according    to    such    construction."      Ar- 
buckle  f.    Blackburn,    (1903)    191    U.   S. 
405,  24  S.  Ct.  148,  48  U.  S.   (L.  ed.)   239. 
Where   the  jurisdiction  of  the   Circuit 
Court   is  originally  invoked,  or  the  case 
is    brought    there    by    removal,    on    the 
ground  that  the  case  is  one  arising  under 
the  Constitution,  laws,  or  treaties  of  the 
United  States,  that  \t  does  so  arise  must 
appear  from  plaintiff's  own  statement  of 
his  claim,  that  is,  *'  a  statement  of  facts 
in  legal  and  logical  form  such  as  is  re- 
quired  in   good   pleadings,"  showing   the 
plaintifTs  cause  of-  action  without  regard 
to  what  may  be  the  contentions  or  claims 
of   the   defendants.     Carson   r.   Dunham, 

(1887)  121  U.  S.  421,  7  S.  Ct.  1030,  30 
U.  S.  (L.  ed.)  992;  Metcalf  t?.  Watertown, 

(1888)  128  U.  S.  586,  9  S.  Ct.  173,  32 
U.  S.  (L.  ed.)  543;  Colorado  Cent.  Con- 
sol.  Min.  Co.  t?.  Turck,  (1893)  150  U.  S. 
138,  14  S.  Ct.  35,  37  U.  S.  (L.  ed.)  1030; 
Tennessee  v.  Union,  etc.,  Bank,  (1894) 
152  U.  S.  454,  14  S.  Ct.  654,  38  U.  S. 
(L.  ed.)  511;  Chappell  t?.  Waterworth, 
(1894)  155  U.  S.  102,  15  8.  Ct.  34,  39 
U.  S.  (L.  ed.)  85;  Postal  Tel.  Cable  Co. 
V,  Alabama,  (1894)  155  U.  8.  482,  15 
8.  Ct.  192,  39  U-.  S.  (L.  ed.)  231;  Ore- 
gon Short  Line,  etc.,  R.  Co.  r.  ^kot- 
towe,  (1896)  162  U.  S.  490,  16  S.  Ct.  869, 
40  U.  S.  (L.  ed.)  1048;  Press  Pub.  Qo. 
V.  Monroe,  (1896)  164  U.  S.  105,  17  8.  a. 
40,  41  U.  8.  (L.  ed.)  367;  Muse  r.  Arling- 
ton Hotel  Co.,  (1897)  168  U.  S.  430,  18 
S.  Ct.  109,  42  U.  8.  (L.  ed.)  531;  Third 
St.,  etc.,  R.  Co.  V.  Lewis,  (1899)  173  U. 
S.  457,  19  8.  Ct.  451,  43  U.  8.  (L.  ed.) 
766;  Florida  Cent.,  etc.,  R.  Co.  v.  Bell, 
(1900)  176  U.  S.  321,  20  8.  Ct.  399,  44 
U.  8.  (L.  ed.)  486;  Arkansas  v.  Kansas, 
etc..  Coal  Co.,  (1901)  183  U.  S.  185,  22 
S.  Ct.  47,  46  U.  8.  (L.  ed.)  144;  Boston, 
etc.,  Consol.  Copper,  etc.,  Min.  Co.  t\  Mon- 
tana Ore  Purchasing  Co.,  (1903)  188 
U.  S.  632,  23  S.  Ct.  434,  47  U.  8.  (L.  ed.) 
626;  Iowa  V,  Chicago,  etc.,  R.  Co.,  (1887) 
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33  Fed.  391;  Pacific  Gas  Imp.  Co.  i?.  El- 
lert,  (1894)  64  Fed.  421;  Capleg  f.  Texaa, 
etc.,  R.  Co.,  (1895)  67  Fed.  9;  St.  Paul, 
etc.,  R.  Co.  t?.  St.  Paul,  etc.,  R.  Co.,  (C. 
C.  A.  8th  Cir.  1895)  68  Fed.  2,  32  U.  S. 
App,  372,  15  C.  C.  A.  167;  Fergus  Falls  v. 
Fergus  Falls  Water  Co.,  (C.  C.  A.  8th 
Cir.  1896)  72  Fed.  873,  36  U.  S.  App. 
480,  19  C.  C.  A.  212;  Wise  t\  Nixon, 
(1896)  76  Fed.  3,  (1897)  78  Fed.  203; 
Kansas  t\  Atchison,  etc.,  R.  Co.,  (1896) 
77  Fed.  339;  Nashville,  etc.,  R.  O).  v, 
Taylor,  (1898)  86  Fed.  174;  Minnesota  v. 
Duluth,  etc.,  R.  Co.,  (1898)  87  Fed.  497; 
Dewey  Min.  Co.  v.  Miller,  (1899)  96  Fed. 
1;  California  Oil,  etc.,  Co.  t?.  Miller, 
(1899)  96  Fed.  18;  Joy  V.  St.  Louis, 
(1903)  122  Fed.  524;  Taylor  v.  Anderson, 
(E.  D.  Okla.  1911)  197  Fed.  383.  See  also 
cases  cited  in  notes  to  Judicial  Code,  §  28, 
infra,  this  title,  vol.  5. 

WHiether  or  not  a  case  arises  under  the 
laws  of  the  United  States  is  a  question 
which  must  be  decided,  not  because  of 
questions  which  might  arise  in  the  subse- 
quent progress  of  the  cause,  but  upon  the 
grounds  of  jurisdiction  asserted  in  the 
plaintiff's  pleading.  Lovell  v.  Newman, 
(1913)  227  U.  S.  412,  33  S.  Ct.  375,  67 
U.  S.   (L.  ed.)   577. 

"  When  jurisdiction  depends  upon  the 
case  being  one  arising  under  the  Consti- 
tution or  laws  of  the  United  States,  the 
facts  necessary  to  make  such  a  case  must 
be  plainly  shown  upon  the  record,  and 
it  is  not  enough  that  such  question  may 
or  may  not  arise.  New  Orleans  v.  Ben- 
jamin, [1894]  153  U.  S.  411,  14  S.  Ct. 
905,  38  U.  S.  (L.  ed.)  764;  McCain  f. 
Des  Moines,  [1899]  174  U.  S.  168,  181, 
19  S.  Ct.  644,  43  U.  S.  (L.  ed.)  936; 
Western  Union  Tel.  Co.  v.  Ann  Arbor  R. 
Co.  [1900]  178  U.  S.  239,  244,  20  S.  Ct. 
867,  44  U.  S.  (L.  ed.)  1052;  ManhatUn 
R.  Co.  V.  New  York,  (S.  D.  N.  Y.  1SS3) 
18  Fed.  195;  Levy  r.  Shreveport,  (W.  D. 
La.  1886)  28  Fed.  209."  Louisville  r. 
Cumberland  Telephone,  etc.,  Co.,  (C.  C. 
A.  6th  Cir.  1907)  155  Fed.  725,  84  C.  C. 
A.  151,  12  Ann.  Cas.  500  per  Lurton,  J. 
To  the  same  point  see  American  Nat. 
Bank  v.  Tappan,  (C.  C.  Mass.  1909)  174 
Fed.  431;  Earnhart  v,  Switzler,  (C.  C.  A. 
9th  Cir.  1910)  179  Fed.  832,  105  C.  C.  A. 
260;  Hare  t?.  Birkenfield,  (C.  C.  A.  9th 
Cir.  1910)  181  Fed.  825,  104  C.  C.  A.  335; 
Seattle  Electric  Co.  v.  Seattle,  etc.,  R.  Co., 
(C.  C.  A.  9th  Cir.  1911)  185  Fed.  365,  107 
C.  C.  A.  421. 

See  "  Test  formulated  by  Judge  Ami- 
don,"  infra,  this  note,  X,  1,  e,  p.  923. 

b.  Positiveness  Required 

^  Not  every  mere  allegation  of  the 
existence  of  a  Federal  question  in  a  con- 
troversy will  suffice  for  that  purpose. 
There  must  be  a  real  substantive  ques- 
tion, on  which  the  case  may  be  made  to 
turn.  Nor  can  jurisdiction  be  inferred 
argumentatively   from   the   averments   in 


the  pleadings,  but  the  averments  should 
be  positive.  Hanford  r.  Davies,  [1896] 
163  U.  S.  273  [16  S.  Ct.  1051],  41  U.  S. 
(L.  ed.)  157,  159."  St.  Joseph,  etc.,  R. 
Co.  r.  Steele,  (1897)  167  U.  S.  659,  17 
S.  Ct.  925,  42  U.  S.  (L.  ed.)  315. 

c.  Mere  Formal   Statement 

Insufficient.— An  allegation  in  a  bill  in 
equity  that  the  cause  of  action  was  one 
arising  under  the  Constitution  and  laws 
of  the  United  States  does  not  suffice, 
**  since  it  is  settled  that  a  mere  formal 
statement  to  that  effect  is  not  enough" 
to  satisfy  the  rule  of  pleading.  Norton  r. 
W^hiteside,  (1915)  239  U.  S.  144,  36  S.  Ct. 
97,  60  U.  S.  (L.  ed.)   186. 

d.  Resort  to  Judicial  Knowledge 

"The  averments  of  the  complaint  can- 
not be  helped  out  by  resort  to  the  other 
pleading  or  to  judicial  knowledge.  Moun- 
tain View  Min.,  etc.,  Co.  v.  McFadden, 
[1901]  180  U.  S.  533,  21  S.  Ct.  488,  45 
U.  S.  (L.  ed.)  656;  Arkansas  t?.  Kansas, 
etc..  Coal  Co.,  [1901]  183  U.  S.  185,  22 
S.  Ct.  47,  46  U.  S.  (L.  ed.)  144."  Bank- 
ers' Mut.  Casualty  Co.  v.  Minneapolis, 
etc.,  R.  Co.,  (1904)  192  U.  S.  371,  383,  24 
S.  Ct.  325,  48  U.  S.  (L.  ed.)  484.  But 
see  the  following  paragraph. 

But  it  is  not  necessary  to  allege  in 
pleading  matters  of  which  the  court  is 
bound  to  take  judicial  notice  or  matters 
which  the  law  presumes,  and  a  bill  in  a 
federal  court  which  seeks  to  enjoin  the 
enforcement  of  a  city  ordinance,  and  in- 
vokes the  jurisdiction  of  the  court  on  the 
ground  that  such  enforcement  will  de- 
prive complainant  of  its  property  without 
due  process  of  law  in  violation  of  the 
Fourteenth  Constitutional  Amendment, 
need  not  allege  that  the  ordinance  was  en- 
acted under  state  authority  where  there 
is  a  statute  of  the  state  which  confers 
authority  on  the  city  to  enact  such  an 
ordinance,  since  the  court  is  required  to 
take  judicial  notice  of  such  statute,  and 
must  presume  that  the  city  acted  there- 
under. North  American  Cold  Storage  Co. 
V.  Chicago,  (1907)  151  Fed.  120,  decree 
modified  (1908)  211  U.  S.  306,  29  S.  Ct. 
101,  53  U.  S.  (L.  ed.)  195,  15  Ann.  Cas. 
276. 

It  is  not  necessary  for  the  pleader  to 
"  set  forth  facts  of  general  knowledge  and 
within  the  common  observation  of  men. 
That  which  is  patent  to  any  one  of  aver- 
age understanding  will  not  be  particularly 
averred."  Walla  Walla  v.  Walla  Walla 
Water  Co.,  (1898)  172  U.  S.  1,  19  S.  Ct. 
77,  43  U.  S..  (L.  ed.)  341.  And  see  the 
article  Judicial  Notice,  §  5,  15  R.  C.  L. 
1062. 

e.  Argumentative  Averments 

"It  is  not  enough  that  grounds  of 
jurisdiction  .  .  .  may  be  inferred  argu- 
mentatively  from    the   statements   in  the 
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bill,  for  jurisdiction  cannot  rest  on  any 
ground  that  is  not  affirmatively  and  dis- 
tinctly set  forth."  Shulthis  v,  McDougal, 
(1912)  225  U.  S.  661,  32  S.  Ct.  704,  56 
U.  S.   (L.  ed.)    1205. 

f.  General   and   Indefinite  Averment 

Insufficient.—'*  It  ia  well  settled  that, 
as  the  jurisdiction  of  a  circuit  court  of  the 
United  States  is  limited  in  the  sense  that 
it  has  no  other  jurisdiction  than  that 
conferred  by  the  Constitution  and  law*» 
of  the  I'uited  States,  the  presumption  is 
that  a  cause  is  without  its  jurisdiction 
unless  the  contrary  affirmatively  appears; 
and  that  it  is  not  sufficient  that  jurisdic- 
tion may  be  inferred  argumentatively 
from  averments  in  the  pleadings,  but  the 
avermentfi  should  be  positive.  Brown  r. 
Keene,  |1834]  33  U.  S.  [8  Pet]  112,  8 
U.  S.  (L.  ed.)  8iS5;  Grace  t\  American 
Cent.  Ins.  Co.  [1883]  109  U.  S.  278,  283, 
[3  C.  Ct.  207],  27  U.  S.  (L.  ed.)  932,  935, 
and  authorities  cited.  These  principles 
have  been  applied  in  cases  where  the  jur- 
isdiction of  the  circuit  court  was  invoked 
upon  the  ground  of  diverse  citizenship. 
But  they  are  equally  applicable  where  its 
original  jurisdiction  of  k  suit  between 
citizens  of  the  same  state  is  invoked  upon 
the  ground  that  the  suit  is  one  arising 
under  the  Constitution  or  laws  of  the 
United  States.  We  are  not  required  to 
say  that  it  is  essential  to  the  mainte- 
nance of  the  jurisdiction  of  the  circuit 
court  of  such  a  suit  that  the  pleadings 
should  refer,  in  words,  to  the  particular 
clause  of  the  Constitution  relied  on  to 
sustain  the  claim  or  immunity  in  ques- 
tion, but  only  that  the  essential  facta 
averred  must  show,  not  by  inference  or 
argumentatively,  but  clearly  and  dis- 
tinctly, that  the  suit  is  one  of  which  the 
circuit  court  is  entitled  to  take  cogniz- 
ance. Ansbro  v.  U.  S.,  [1895]  159  U.  S. 
695  [16  S.  Ct.  187],  40  U.  S.  (L.  ed.) 
310."  Hanford  v,  Davies,  (1890)  163 
U.  S.  273,  16  S.  Ct.  1051,  41  U.  S.  (L. 
ed.)  157,  holding  that  an  allegation  of 
want  of  jurisdiction  in  a  Probate  Court 
was  "  too  general  and  indefinite  to  show 
that  its  proceedings  were  wanting  in  due 
process  of  law." 

g.  Anticipation  of  Defense 

In  general. — "  It  has  become  firmly 
settled  that  whether  a  case  is  one  arising 
under  the  Constitution  or  a  law  or  treaty 
of  the  United  Slates,  in  the  sense  of  the 
jurisdictional  statute  (now  sec.  24,  Judi- 
cial Code)  must  be  determined  from  what 
necessarily  appears  in  the  plaintiff's  ertate- 
ment  of  his  own  claim  in  the  bill  or  dec- 
laration, unaided  by  anything  alleged  in 
anticipation  or  avoidance  of  defenses 
which  it  is  thought  the  defendant  may 
interpose."  Tavlor  r.  Anderson,  (1914) 
2.34  U.  S.  74,  34  S.  Ct.  724,  58  V.  S.  (L. 
ed.)    1218,  affirming    (E.   D.   Okla.   1911) 


197  Fed.  383,  and  citing  among  other  cases 
Shulthis  V.  McDougal,  (1912)  225  U.  S. 
561,  32  S.  Ct.  704,  56 U.  S.  (L.  ed.)  1205, 
and  Denver  v.  New  York  Truat  Co., 
(1913)  229  U.  S.  123,  33  S.  Ct.  657,  57 
U.  S.   (L.  ed.)    1101. 

In  Louisville,  etc.,  R.  O).  r.  Mottley, 
(1908)  211  U.  S.  149,  29  S.  Ct.  42,  53 
U,  S.  (L.  ed.)  126,  reversing  W.  D.  Ky. 
(1907)  150  Fed.  406,  with  instructions  to 
dismiss  for  want  of  jurisdiction  the  court 
said :  "  There  was  no  diversity  of  citizen- 
ship, and  it  is  not  and  cannot  be  sug- 
gested that  there  was  any  ground  of 
jurisdiction,  except  that  the  case  was  a 
'  suit  .  .  .  arising  under  the  Constitution 
or  laws  of  the  United  States.'  25  Stat, 
at  L.  434,  chap.  866  [Judicial  Code,  sec. 
24,  par.  1].  It  is  the  settled  interpreta- 
tion of  these  words,  as  used  in  this  stat- 
ute, conferring  jurisdiction,  that  a  suit 
arises  under  the  Constitution  and  laws 
of  the  United  States  only  when  the  plain- 
tiffs statement  of  his  own  cause  of  action 
shows  that  it  is  based  upon  tJiose  laws  or 
that  O)nstitution.  It  is  not  enough  that 
the  plaintiff  alleges  some  anticipated  de- 
fenee  to  his  cause  of  action,  and  asserts 
that  the  defense  is  invalidated  bv  some 
provision  of  the  Constitution  of  the 
United  States.  Although  such  allegations 
show  that  very  likely,  in  the  course  of 
the  litigation,  a  question  under  the  Con- 
stitution would  arise,  they  do  not  show 
that  the  suit,  that  is,  the  plaintifTs  orig- 
inal cause  of  action,  arises  under  the  Con- 
stitution. .  .  .  The  interpretation  of  the 
act  which  we  have  stated  wan  first  an- 
nounced in  Metcalf  v.  Watertown,  [1888] 
128  U.  S.  586,  9  S.  Ct.  173,  32  U.  S.  (L. 
ed.)  543,  and  haa  since  been  repeated  and 
applied  in  Colorado  Cent.  Ccmsol.  Min. 
Co.  V.  Turck,  [1893]  150  X.  S.  13«,  142, 
14  S.  Ct.  35,  37  U.  S.  (L.  ed.)  1030,  1031; 
Tennessee  v.  Union,  etc.,  Bank,  [1894] 
152  U.  S.  454,  459,  14  S.  Ct.  654,  38  U.  S. 
(L.  ed.)  511,  513;  Chappell  €.  Water- 
worth,  [1894]  155  U.  S.  102,  107,  15  S.  a. 
34,  39  U.  S.  (L.  ed.)  85,  87;  Postal  Tel. 
Cable  Co.  v.  Alabama,  [1894]  155  U.  S. 
482,  487,  15  S.  Ct.  192,  39  U.  S.  (L.  ed.) 
231,  232;  Oregon  Short  Line,  etc,  R.  Co. 
V,  Skottowe,  [1896]  162  U.  S.  490,  494, 
16  S.  Ct.  869,  40  U.  S.  (L.  ed.)  1048, 
1049;  Walker  v.  Collins,  [1897]  167  U.  S. 
57,  59,  17  S.  Ct.  738,  42  U.  S.  (L.  ed.) 
76,  77;  Muse  v.  Arlington  Hotel  Co., 
[1897]  168  U.  S.  430,  436,  18  S.  Ct.  109, 
42  U.  S.  (L.  ed.)  531,  533;  Galveston, 
etc.,  R.  Co.  V.  Texas,  [1898]  170  U.  S. 
226,  236,  18  S.  Ct.  603,  42  U.  S.  (L.  ed.) 
1017,  1020;  Third  St.,  etc.,  R.  Co.  r. 
I^wis,  [18991  173  U.  S.  457,  460,  19  S. 
Ct.  451,  43  U.  S.  (L.  ed.)  766,  767;  Flori- 
da Cent.,  etc..  R.  Co.  r.  Bell,  [IflOO]  176 
U.  S.  321,327,  20  S.  Ct.  399,  44  U.  S.  (L. 
ed.)  486.  480;  Houston,  etc.,  R.  Co.  r. 
Texas,  [1900]  177  U.  S.  66,  78,  20  S.  Ct. 
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545,  44  U.  S.  (L.  ed.)  673,  680;  Arkansas 
V.  Kansas,  etc.,  Coal  Co.,  [1901]  183  U.  S. 
185,  188,  22  S.  Ct.  47,  46  U.  S.  (L.  ed.) 
144,  146;  Vicksburg  Waterworks  Co.  v, 
Vickgburg,  [1902]  185  U.  S.  65,  68,  22 
S.  Ct.  585,  4b  U.  S.  (L.  ed.)  808,  809; 
Boston,  etc.,  Consol.  Copper,  etc.,  Min.  Co. 
V.  Montana  Ore  Purchasing  Co.,  [1903] 
188  U.  S.  632,  639,  23  S.  Ct.  434,  47  U.  S. 
( L.  ed, )  626,  631 ;  Minnesota  i\  Northern 
Securities  Co.,  [1904]  194  U.  S.  48,  63, 
24  S.  Ct.  598,  48  U.  S.  (L.  ed.)  870,  877; 
Joy  r.  St.  Louis,  [1906]  201  U.  S.  332, 
340,  26  S.  Ct.  478,  60  U.  S.  (L.  ed.)  776, 
780;  Devine  v.  Los  Angeles.  [1906]  202 
U.  S.  313,  334,  26  S.  Ct.  652,  50  U.  S. 
(L.  ed.)  1046,  1053.  The  application  of 
this  rule  to  the  case  at  bar  is  decisive 
against  the  jurisdiction  of  the  circuit 
court." 

"  To  allege  such  defense  and  then  make 
an  answer  to  it  before  the  defendant  has 
the  opportunity  to  itself  plead  or  prove 
its  own  defense  is  inconsistent  with  any 
known  rule  of  pleading  so  far  as  we  are 
aware,  and  is  improper.*'  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.  v.  Montana 
Ore  Purchasing  Co.,  (1903)  188  U.  S. 
632,  23  S.  Ct.  434,  47  U.  S.   (L.  ed.)   626. 

"  The  party  who  brings  a  suit  is  master 
to  deride  what  law  he  will  rely  on,  and 
therefore  does  determine  whether  he  w^ill 
bring  *  a  suit  arising  und-er  *  the  patent 
or  other  law  of  the  United  States  by  his 
declaration  or  bill.  The  question  cannot 
depend  upon  his  answer,  and  accordingly 
jurisdiction  cannot  be  conferred  by  the 
defense,  even  when  anticipated  and  re- 
plied to  in  the  bill."  The  Fair  r.  Kohler 
Die,  etc.,  Co.,  (1913)  228  U.  S.  22,- 33 
S.  Ct.  410,  57  r.  S.    (L.  ed.)    716. 

The  plaintiff,  if  the  statement  of  his 
own  claim  does  not  disclose  a  federal 
question,  cannot  create  jurisdiction  in  a 
federal  court  by  anticipating  the  defend- 
ant's claim,  and  by  alleging  that  the  de- 
fendant will  set  up  a  defense  under  the 
provisions  of  the  Constitution  or  some 
law  or  treaty  of  the  United  States.  Xor 
can  such  jurisdiction  be  created  by  the 
statement  of  the  defense.  Third  St., 
etc.,  R.  Co.  r.  Lewis,  (1899)  173 
U.  S.  457,  19  R.  Ct.  451,  43  U.  S. 
(L.  ed.)  766;  Florida  Cent.,  etc.,  R. 
Co.  r.  Bell,  (1900)  176  U.  S.  321,  20 
S.  Ct.  399,  44  U.  S.  (L.  ed.)  486;  Arkan- 
sas r.  Kansas,  etc..  Coal  Co.,  (1901)  1S3 
U.  S.  185.  22  S.  Ct.  47,  46  U.  S.  (L.  ed.) 
144:  Speneer  r.  Duplan  Silk  Co..  (1903) 
191  U.  S.  526,  24  S.  Ct.  174,  48  U.  S. 
(L.  ed.)  287;  California  Oil,  etc.,  Co.  r. 
Miller,  (1899)  96  Fed.  19;  Shields  v. 
Boardman,  (1899)  98  Fed.  455;  Poi>bo<ly 
Gold  Min.  Co.  r.  Gold  Hill  Min.  Co.,  (C. 
C.  A.  9th  Cir.  1901)  HI  Fed.  817>  49 
C.  C.  A.  637;  Tavlor  r.  Anderson,  (E.  D. 
Okla.  1911)   197  Fed.  383. 

"  Jurisdiction    cannot    be   conferred    by 


allegations  that  the  defendant  intends  to 
assert  a  defense  based  on  the  national 
Constitution  or  laws  of  the  United  States, 
or  by  any  other  allegation,  anticipating 
the  defense."  Joy  r.  St.  Louis,  (E.  D. 
Mo.  1903)  122  Fed.  524,  affirmed  (1906) 
201  U.  8.  332,  26  S.  Ct.  478,  60  U.  S. 
(L.  ed.)  776. 

"The  suggestion  in  a  complaint  in  an 
action  at  law  that  the  defendant  may  or 
will  set  up  a  defense  based  on  a  state 
statute  repugnant  to  the  constitution  does 
not  make  the  suit  one  arising  under  the 
constitution."  Fergus  Falls  v.  Fergus 
Falls  Water  Co.,  (C.  C.  A.  8th  Cir.  1896) 
72  Fed.  873,  36  U.  S.  App.  480,  19  C.  C. 
A.  212. 

Averments  in  a  complaint  in  ejectment, 
that  defendant's  possession  rests  upon  an 
infraction  by  the  United  States  of  its 
treaty  obligations,  and  upon  a  taking  of 
private  property  for  public  use  without 
just  compensation,  do  not  brin^  the  case 
within  the  jurisdiction  of  a  federal  Cir- 
cuit Court,  where  the  averments  respect- 
ing plaintiff's  title  disclose  no  case  >^nthin 
the  jurisdiction  of  that  court.  Filhiol  t*. 
Tornev,  (1904)  194  U.  S.  356,  24  S.  Ct. 
698,  48  U.  S.  (L.  ed.)  1014  [affirminn 
(1903)  119  Fed.  974]  where  the  court 
said :  "  So  far  as  the  cause  of  action  is 
concerned,  these  averments  are  superflu- 
ous. Any  action  by  the  government  is 
matter  of  defense,  and  may  never  be  pre- 
sented by  the  defendant.  lie  has  a  right 
to  go  to  trial  on  the  sufficiency  of  the 
title  presented  by  the  plaintiffs,  and  need 
neither  plead  nor  prove  the  rightfulness 
of  his  possession  by  whosoever  it  may 
have  been  given  to  him  until  they  have 
shown  that  they  have  a  title  to  the  prem- 
ises. ...  As  the  plaintiffs'  statement  of 
their  right  to  the  possession  of  this 
land  disclosed  no  case  within  the  juris- 
diction of  the  circuit  court,  that  jurisdic- 
tion was  not  established  by  allegations  as 
to  the  defense  which  the  defendant  might 
make,  or  the  circumstances  under  which 
he  took  possession." 

In  a  snit  to  qniet  title  to  land,  the  com- 
plainant need  not  do  more  than  allege 
his  own  title,  and  that  the  defendant 
claims  adversely  to  him.  The  nature  of 
the  adverse  claim  and  source  and  man- 
ner from  and  in  which  it  originated  arc 
immaterial.  If  such  matters  are  alleged 
in  the  bill  they  must  be  disregarded  in 
determining  the  jurisdictional  question, 
not  merely  because  of  their  immateri- 
ality, but  for  the  further  and  obvious 
reason  that  defenctants  may  not  in  their 
answer  make  the  claim  of  contentions, 
which  the  bill  anticipates.  California 
Oil,  etc.,  Co.  V.  Miller,  (1899)  96  Fed. 
19. 

Snit  arising  under  treaty. — Allegations 
in  a  bill  to  quiet  title,  framed  under  Code 
Civ.  Proc.  Cal.,  section  738,  that  defend- 
ant's adverse  claims  are  based  upon  an 


892 


4  FED.  STAT.  ANN.  (2d  Ed.) 


erroneous  construction  of  Treaty  of 
Guadalupe  Hidalgo  (9  Stat.  L.  922),  and 
Act  Cong.  March  3,  1851,  ch.  41,  9  Stat. 
L.  631,  and  upon  certain  enumerated 
acts  of  the  California  legislature,  and 
ordinances  and  charters  of  the  city  of 
Los  Angeles,  adopted  and  approved  in 
pursuance  of  such  construction,  do  not 
present  a  case  arising  under  the  Federal 
Constitution,  laws,  or  treaties,  of  which 
a  federal  Circuit  Court  has  jurisdiction 
without  diversity  of  citizenship.  Devine 
V.  Los  Angeles,  (1906)  202  U.  S.  313,  20 
S.  Ct.  652,  50  U.  S.    (L.  ed.)    1046. 

h.  Want  of  Jurisdiction  Not  Cured  by 

Answer 

The  rule  stated. — **  Where,  however, 
the  original  jurisdiction  of  a  Circuit 
[now  district]  Court  of  the  United 
States  is  invoked  upon  the  sole  ground 
that  the  determination  of  the  suit  de- 
pends upon  some  question  of  a  federal 
nature,  it  must  appear,  at  the  outlet, 
from  the  declaration  or  the  bill  of  the 
party  suing,  that  the  suit  is  of  that 
character;  in  other  words,  it  must  ap- 
pear, in  that  class  of  cases,  that  the 
suit  was  one  of  which  the  Circuit  Court 
at  the  time  its  jurisdiction  is  invoked, 
could  properly  take  cognizance.  If  it 
does  not  so  appear,  then  the  court,  upon 
demurrer,  or  motion,  or  upon  its  own 
inspection  of  the  pleading,  must  dismiss 
the  suit;  just  as  it  would  remand  to  the 
state  court  a  suit  which  the  record,  at 
the  time  of  removal,  failed  to  show  was 
within  the  jurisdiction  of  the  Circuit 
Court.  It  cannot  retain  it  in  order  to 
see  whether  the  defendant  may  not  raise 
some  question  of  a  federal  nature  upon 
which  the  right  to  recover  will  finally 
depend;  and  if  so  retained,  the  want  of 
jurisdiction  at  the  commencement  of  the 
suit  is  not  cured  by  an  answer  or  plea 
which  may  suggest  a  question  of  that 
kind."  Metcalf  v.  Watertown,  (1888) 
128  U.  S.  586,  9  S.  Ct.  173,  32  U.  S.  (L. 
ed.).543. 

i.  Jurisdiction  Not  Defeated  by  Answer 

**  It  must  be  regarded  as  settled  that 
the  circuit  [now  district]  court  of  the 
United  States  cannot  entertain  jurisdic- 
tion of  a  case  as  one  arising  under  the 
constitution,  laws,  or  treaties  of  the 
United  States,  whether  such  suit  is 
conunenced  therein  originally,  or  is 
brought  there  by  removal,  unless  the 
plaintiff's  complaint  or  declaration  shows 
that  it  is  a  case  arising  under  the  federal 
constitution  or  national  laws  or  treaties. 
And  even  under  the  judiciary  act  of 
March  3,  1875  (18  Stat.  470,  c.  137),  the 
same  rule,  it  seems,  was  applicable  to 
suits  originally  brought  in  the  circuit 
court;  that  is  to  say,  under  that  act  the 
right  to  entertain  a  case  brought  therein 
originally,  on  the  ground  that  it  involved 


a  federal  question,  depended  upon  the  in- 
quiry  whether   the    plaintiff's    statement 
of  his  cause  of  action  showed  the  exist- 
ence of  a  federal  question.     Tennessee  r. 
Umon,  etc..  Planters'  Bank,   [(1894)    152 
U.  S.  464,  14  S.  Ct.  654,  38  U.  S.  (L.  ed.) 
511];  Metcalf  f.  Watertown,   [1888]    128 
U.  S.  586,  589,  9  S.  Ct.   173,   [32   U.  S. 
(L.   ed.)    543].     The  necessary  result  of 
this  doctrine  is  that,  when   a  complaint 
filed   in   the  circuit   [now  district]   court 
of  the  United  States  discloses  a  contro- 
versy   arising    under    federal    laws,    the 
jurisdiction  of  the  court  will  not   be  de- 
feated by  any   defense  or   plea  that  the 
defendant  may   see  fit  to  make.     If  the 
plaintiff's    right   to   sue   in   the   national 
courts  is  to  be  tested  solely  by  his  com- 
plaint or   declaration,  and   is   not   aided 
by  any  plea  interposed  by  the  defendant, 
no    matter    how    clearly   the    latter    may 
show  that  the  construction  or  application 
of  federal  laws  is  involved,  then   it   fol- 
lows  that,    if   jurisdiction    is   fairly   dis- 
closed by  the  plaintiff's  statement  of  his 
own  cause  of  action,  it  cannot  be  defeated 
by  an   answer  or  plea  so  conceived  and 
drawn   as  to  avoid   the  consideration  of 
any    federal    question    or    questions.      In 
other  words,   as   was  said,   in   subRtance, 
in  Osborn  r.  U.  S.  Bank,  [1824]  9  Wheat. 
738,    824,    [6    U.    S.    (L.    ed.)    204]    the 
right  of  the  plaintiff  to  sue  does  not  de- 
pend upon  the  defense  which  the  defend- 
ant  may   choose   to   set   up,   because   the 
right  to  sue  exists,  if  at  all,  before  any 
defense    is    made,    and    must    be    judged 
exclusively   as  of   the  date   of   the   filing 
of   the  complaint,  on  the  state   of   facts 
therein  disclosed.     If,  on  the  face  of  the 
complaint  or  declaration,  the  case  is  one 
which  the  court  has  the  power  to  hear 
and  determine,   because  of  the  existence 
of  a  federal  question,  it  has  the  right  to 
decide  every  issue  that  may  subsequently 
be   raised,    and   whether   the    decision   of 
the  case  ultimately  turns  on  a  question 
of    federal,    local,    or    general    law    is    a 
matter  that  in  no  wise  affects  the  juris- 
diction of  the  court.    Nashville  v.  Cooper, 
[1867]   6  Wall.  247,   [18  U.   S.    (L.  ed.) 
851] ;    New   Orleans,   etc.,    Co.   t?.   Missis- 
sippi,  [1880]   102  U.  S.  135,  141,   [26  U. 
S.     (L.    ed.)     96];    Tennessee    v.    Davis, 
[1879]    100    U.    S.    257,    264,    (25    U.    S. 
(L.  ed.)    6481;    Omaha  Horse   R.  Co.   r. 
Omaha  Cable  Tram-Way  Co.,  [C.  C.  Neb. 
1887]    32   Fed.   727."     St.   Paul,  etc.,  R. 
Co.   r.   St.   Paul,  etc.,  R.   Co.,    (CCA. 
8th  Cir.  1895)    68  Fed.  2,  32  U.  S.  App. 
372,  15  C  C  A.  167,  per  Thayer,  J.     De- 
cree affirmed    (1897)     18   S.   Ct.   946,   42 
U.  S.   (L.  ed.)   1212. 

3.  Allegations  loithout  Color  of  Merit 

a.  In  General 

Rule  stated  and  illustrated. —  The 
averment  in  a  bill  that  the  property  of 
a  water  company  was  taken  without  due 
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proeoRs  of  law  by  a  local  statute  enabling 
it  to  sell  its  property  to  a  municipality 
to  defeat  municipal  construction  of  a 
water  supply  system,  because  such  stat- 
ute was  construed  by  the  highest  state 
court  as  not  entitling  the  company  to 
compensation  for  its  franchise  and  other 
incorporated  rights,  and  the  averment 
that  the  obligation  of  the  company's  con- 
tract with  the  city  to  furnish  water  for 
fire  protection  was  impaired  by  the  fail- 
ure to  value  future  profits  arising  from 
such  contract,  are  so  devoid  of  merit, 
where  the  water  company's  charter  was 
not  exclusive,  and  was  subject  to  repeal, 
alteration,  and  amendment,  as  to  be  in- 
sufficient to  sustain  the  jurisdiction  of 
a  federal  court  of  the  United  States  on 
the  theory  that  the  case  arose  under 
the  Federal  Constitution.  Newbury  port 
Water  Co.  v,  Newburyport,  (1904)  193 
U.  S.  661,  24  S.  Ct.  553,  48  U.  S.  (L.  ed.) 
795,  where  the  court  said :  *'  If  jurisdic- 
tion is  to  be  determined  by  the  mere  fact 
that  the  bill  alleged  constitutional  ques- 
tions, there  was,  of  course,  jurisdiction. 
But  that  is  not  the  sole  criterion.  On 
the  contrary,  it  is  settled  that  jurisdic- 
tion does  not  arise  simply  because  an 
averment  is  made  as  to  the  existence  of 
a  constitutional  question,  if  it  plainly 
appears  that  such  averment  is  not  real 
and  substantial,  but  is  without  color  of 
merit.  Underground  R.  Co.  v.  New  York, 
[1904]  193  U.  S.  418,  [48  U.  S.  (L.  ed.) 
7331,  24  S.  Ct.  494;  Arbuckje  r.  Black- 
burn,  [19031  191  U.  S.  405,  [48  U.  S. 
(L.  ed.)  239],  24  S.  Ct.  148;  Owens- 
boro  V.  Owensboro  Waterworks  Co., 
[1903]  191  U.  S.  358,  [48  U.  S.  (L.  ed.) 
2171,  24  S.  Ct.  82;  Defiance  Water  Co.  f?. 
Defiance,  [1903]  191  U.  S.  184,  [48  U.  S. 
(L.  ed.)  140],  24  S.  Ct.  63;  »wafTord  v. 
Templeton,  [1902]  185  U.  S.  487,  22  S. 
Ct.  783,  46  U.  S.  (L.  ed.)  1005;  McCain 
V,  Des  Moines,  [1899]  174  U.  S.  168,  181, 
19  S.  Ct.  644,  43  U.  S.  (L.  ed.)  936,  941, 
and  cases  cited."  .  Accordingly,  a  decree 
of  dismissal  on  the  merits  was  reversed 
in  that  case  with  instructions  to  dismiss 
for  want  of  jurisdiction;  but  on  this* 
point  compare  the  cases  cited  infra, 
this  note,  subdivisions  c  and  d,  p.  894. 

The  contention  that  a  state  court,  in 
admitting  a  nuncupative  will  to  probate 
without  giving  the  statutory  notice  to 
the  next  of  kin,  violated  the  due  process 
of  law  clause  of  Const.  U.  S.  Amend.  14, 
is  too  lacking,  in  merit  to  afford  a  basis 
for  the  jurisdiction  of  a  federal  court  of 
a  suit  to  set  aside  the  probate,  even 
assuming  that  such  notice  is  essential  to 
the  preliminary  probate,  where  the  bill 
proceeds  on  the  theory,  which  finds  sup- 
port in  the  law  of  the  state,  that,  despite 
the  mere  preliminary  admission  to  pro- 
bate, there  remained  a  right  to  assail  the 
existence  of  the  will  and  its  probate, 
which  was  not  lost  by  the  failure  to  give 
notice.     Farrell   t\   O'Brien,    (1905)    199 


U.  S.  89,  25  S.  Ct.  727,  60  U.  S.  (L.  ed.) 
101  [affirming  (1903)  125  Fed.  657,  60 
C.  C.  A.  347,  and  reversing  (1902)  116 
Fed.  934]  where  the  court  said :  "  When 
the  result  of  the  proposition  is  thus 
ascertained  it  becomes  oovious  that  it  is 
not  only  opposed  to  the  theory  upon 
which  the  bill  was  framed,  but  is  so  in 
conflict  with  the  adjudications  of  this 
court,  to  which  we  have  previously  re- 
ferred, that  it  is  devoid  of  all  foundation 
in  reason  to  such  an  extent  as  to  pre- 
vent it  from  affording  a  basis  for  the 
jurisdiction  of  the  circuit  court." 

The  contention  that  rights  below  the 
high-water  mark  of  navigable  nontidal 
waters  can  be  asserted  by  the  patentees 
from  the  United  States  as  appurtenant  to 
the  uplands  conveyed  to  them,  as  against 
the  title  of  the  state  when  subsequently 
admitted  into  the  Union,  is  too  clearly 
unfounded,  in  view  of  the  prior  decisions 
of  the  federal  Supreme  Court,  to  raise 
a  federal  question  within  the  original 
jurisdiction  of  a  federal  Circuit  Court. 
McGilvra  r.  Ross,  (1909)  215  U.  S.  70, 
30  S.  Ct.  27,  54  U.  S.  (L.  ed.)  95,  where 
a  dismissal  on  demurrer  for  want  of 
equity  was  reversed  with  directions  to 
dismiss  for  want  of  jurisdiction. 

Where  an  alleged  question  as  to  the 
construction  of  an  Act  of  Congress  is 
presented  in  a  bill  in  equity,  and  the 
Supreme  Court  has,  in  other  cases,  set- 
tled said  construction,  the  question  can- 
not be  regarded  as  arising  under  a  law 
of  the  United  States.  McGilvra  v,  Ross, 
(C.  C.  A.  9th  Cir.  1908)  164  Fed.  604,  90 
C.  C.  A.  398,  {affirming  (W.  D.  Wash. 
1907)  161  Fed.  398)  reversed  (1909) 
215  U.  S.  70,  30  S.  Ct.  27,  54  U.  S.  (L. 
ed.)   95. 

A  federal  question  is  not  presented  by 
a  bill  claiming  a  federal  constitutional 
or  statutory  right  which  has  been  denied 
by  former  adjudications  of  the  United 
States  Supreme  Court,  G.  &  C.  Merriam 
Co.  fx  Syndicate  Pub.  Co.,  (1915)  237 
U.  S.  618,  35  S.  Ct.  708,  69  U.  S.  (L.  ed.) 
1138,  holding  that  the  name  "Webster" 
was  not  subject  to  appropriation  or  regis- 
tration as  a  trade-mark  under  the  Act 
of  1881,  after  the  expiration  of  a  copy- 
right on  Webster's  dictionaries,  and  that 
the  contention  to  the  contrary  as  a  basis 
for  jurisdiction  in  the  District  Court  was 
devoid  of  substantial  merit  and  was  fore- 
closed by  previous  decisions  of  the  court. 

"It  is  settled  that  the  mere  aver- 
ment of  a  constitutional  question  is  not 
sufficient,  where  the  question  sought  to 
be  presented  is  so  wanting  in  merit  as 
to  cause  it  to  be  frivolous  or  without  any 
support  whatever  in  reason.  Fayer- 
weather  v.  Ritch,  (1904)  195  U.  S.  276, 
299,  25  S.  Ct.  58,  49  U.  S.  (L.  ed.)  193. 
We  think  that  the  alleged  violations  of 
Federal  right  based  upon  the  14th 
Amendment  were  so  unsubstantial  and 
devoid  of  merit  that  they  furnish  no  real 
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support  to  the  contention."  Farrcll  c. 
O'Brien,  (1005)  199  U.  S.  89,  26  S.  Ct 
727,  50  U.  S.   (L.  ed.)    101. 

In  Weber  c.  Freed,  (1915)  239  U.  S. 
325,  36  S.  Ct.  131,  60  U.  S.  (L.  ed.)  308, 
Ann.  Cas.  1916C  317,  the  plaintiffs'  bill 
sought  to  compel  the  collector  of  cus- 
toms to  permit  the  entry  into  the  United 
States  of  photographic  nhns  of  a  foreign 
prize  fight,  averring  that  the  prohibition 
of  such  importation  by  the  Act  of  Con- 
gress of  July  31,  1912,  ch.  263,  §  1  (in 
title  Motion  Pictures),  was  unconstitu- 
tional upon  grounds  stated  in  the  bill. 
Holding  that  the  bill  was  properly  dis- 
missed for  want  of  jurisdiction  the  court 
said :  "  In  view  of  the  complete  power 
of  Congress  over  foreign  commerce,  and 
its  authority  to  prohioit  the  introduction 
of  foreign  articles  recognized  and  en- 
forced by  many  prior  decisions  of  this 
court,  the  contentions  are  so  devoid  of 
merit  as  to  cause  them  to  be  frivolous." 

The  assertion,  in  a  bill  filed  by  a  water 
company  against  a  municipality  and  its 
common  council,  that  the  obligation  of 
the  municipality's  rental  contract  with 
the  company  was  impaired  by  an  ordi- 
nance which,  while  denying  the  validity  of 
the  contract  (a  saving  clause  to  prevent 
estoppel),  allowed  a  claim  for  rentals  is 
too  clearly  unfounded  to  present  a  case 
arising  under  the  Constitution  or  laws  of 
the  United  States,  of  which  a  federal 
court  has  jurisdiction  without  regard  to 
the  diversity  of  citizenship.  Defiance 
Water  Co.  v.  Defiance,  (1903)  191  U.  S. 
184,  24  S.  Ct.  63,  48  U.  S.    (L.  ed.)    140. 

"  If  it  appears  from  the  bill  that  in 
any  aspect  which  the  case  may  assume 
the  right  to  relief  may  depend  upon  the 
construction  of  a  provision  of  the  Con- 
stitution or  laws  of  the  United  States, 
and  is  not  a  merely  colorable  claim,  but 
rests  on  a  reasonable  foundation,  the 
national  courts  have  jurisdiction  to  de- 
termine the  case.  .  .  .  But  the  mere 
fact  that  the  bill  alleges  constitutional 
questions  is  not  sufficient,  if  it  plainly 
appears  that  such  averment  is  not  real 
and  substantial,  but  is  without  color  of 
merit.  Newburyport  Water  Co.  v.  New- 
buryport,  (1904)  193  U.  S.  561,  576,  24 
S.  Ct.  553,  48  U.  S.  (L.  ed.)  795."  St. 
Louis,  etc.,  R.  Co.  v\  Davis,  (1904)  132 
Fed.  629. 

"  But  when  a  federal  question  is  found 
in  a  bill,  it  must  be  set  up  in  good 
faith,  and  not  merely  colorable  to  give 
the  court  jurisdiction.  If  it  is  merely 
colorable,  it  is  the  duty  of  the  court  to 
dismiss  the  bill.  Now  when  the  proof 
of  the  complainants  is  in  and  before  the 
court,  if  it  affirmatively  appears  that  no 
federal  question  is  involved  in  the  suit, 
that  the  questions  involved  are  purely 
state  or  local,  it  is  the  duty  of  the  court 
to  dismiss  the  suit."  Rislcy  v.  Utica,  (N. 
D.  N.  Y.  1910)   179  Fed.  875,  882. 

A   case   which  in   fact  depends   for  its 


decision  upon  questions  of  local  or  general 
law  cannot  be  brought  within  the  juris- 
diction of  a  federal  tribunal  as  one  aris- 
ing under  the  Constitution  and  laws  of 
the  United  States,  merely  by  a  reference 
in  the  complaint  or  declaration  to  some 
federal  statute  or  statutes,  and  by  setting 
up  a  claim  thereunder,  which  is  merely 
colorable,  and  obviously  without  any 
reasonable  foundation.  St.  Paul,  etc.,  K. 
Co.  r.  St.  Paul,  etc.,  R.  Co.,  (C.  C.  A. 
8th  Cir.  1895)  68  Fed.  2,  15  C.  C.  A. 
167,  32  U.  S.  App.  372. 

b.  Averment  a  Mere  Pretext 

A  case  arising  under  the  Federal  Con- 
stitution   and    laws,   of    which    a    federal 
Circuit   Court    has    jurisdiction    without 
diversity  of  citizenship,  is  not  presented 
by   a    bill    which    asserts    the    invalidity, 
under   the   Federal    Constitution,    of   cer- 
tain  statutes   and   ordinances   alleged   to 
constitute    a    cloud    on    title,    which    the 
bill  seeks  to  remove.     Devine  €.  Los  An- 
geles, (1906)  202  U.  S.  313,  26  S.  Ct.  652, 
50  U.  S.    (L.  ed.)    1046.  where  the  court 
said :     "  We  do  not  understand,  however, 
that  a  bill  will   lie  to  dispel  mere   ver- 
bal assertions  of  ownership  as  clouds  on 
title,    or,    invoking    equity    interposition 
on     the     ground     of     the     removal     of 
clouds,   that  decrees  may  be  sought   ad- 
judging    statutes     unconstitutional     and 
void.     If  it  were  true  that  the  statutes 
and  charters  referred  to  in  the  bill  were 
unconstitutional,    as    alleged,    they    were 
void   on   their   face,   and   could   not   con- 
stitute  a   cloud   on   complainants'    titles. 
The  test  as  to  when  a  cloud  is  or  is  not 
cast,  as  stated  by  Mr.  Justice  Field,  then 
chief  justice  of  California,   in   Pixley  c. 
Huggin«,    [1860]     15    Cal.    128,    and    re- 
asserted  in   Hannewinklc  v.  Georgetown, 
[1872]    15  Wall.  547,  21   U.  S.    (L.  ed.) 
231,  is  undoubtedly  applicable  and  demon- 
strates that  the  assertion  of  unconstitu- 
tionality cannot  be  resorted  to  to  main- 
tain  federal   jurisdiction   as  constituting 
a    cloud.      The    averment   of    unconstitu- 
tionality in  such  circumstances  is  a  mere 
pretext  to  obtain  that  jurisdiction." 

c.  Form  of  Dismissal 
If  a  plaintiff's  claim  of  federal  right  is 
frivolous  the  case  might  be  dismissed. 
The  Fair  r.  Koliler  Die,  etc.,  Co.,  (1913) 
228  U.  S.  22,  33  S.  Ct.  410,  57  U.  S. 
(L.  ed.)  716,  where,  however,  the  court 
said  "  the  jurisdiction  would  not  be  de- 
nied, except  possibly  in  form,"  citing 
Doming  v.  Carlisle  Packing  Co.,  226  U.  S. 
102,  109,  33  S.  Ct.  80,  57  U.  S.  (L.  ed.) 
140,  144." 

d.  Where  Subject-matter  Is  Federal 

This  class  of  cases  distinguished. —  The 
doctrine  applied  on  error  from  the  slate 
court  to  the  Supreme  Court  that  it.  is 
the  duty  of  the  Supreme  Court  to  deter 
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mine  whether  a  real  federal  question 
arises  on  the  recurd  and  to  dismiss  the 
writ  where  the  federal  question  asserted 
manifestly  lacks  all  color  of  merit  has 
no  application  to  the  case  brought  in  a 
federal  court  where  the  very  subject-mat- 
ter of  the  controversy  is  federal,  however 
much  wanting  in  merit  may  be  the  aver- 
ment which  it  is  claimed  established  the 
violation  of  the  federal  right.  SwafTord 
1?.  Templeton,  (1902)  185  U.  S.  487,  22 
S.  Ct.  783,  46  U.  S.  (L.  ed.)  1005,  where 
the  court  said:  "  The  right  which*  it 
was  claimed  had  been  unlawfully  invaded 
was  one  in  the  very  nature  of  things  aris- 
ing under  the  Constitution  and  laws  of 
the  United  States,  and  that  this  inhered 
in  the  very  substance  of  the  claim.  .• .  . 
As  the  very  nature  of  the  controversy 
was  federal,  and,  therefore,  jurisdiction 
existed,  whilst  the  opinion  of  the  court 
as  to  the  want  of  merit  in  the  cause  of 
action  might  have  furnished  ground  for 
dismissing  for  that  reason,  it  afforded 
no  sufficient  ground  for  deciding  that  the 
action  was  not  one  arising  under  the 
Constitution  and  laws  of  the  United 
States.  True,  it  has  been  repeatedly 
held  that,  on  error  from  a  state  court  to 
this  court,  where  the  federal  question  as- 
serted to  be  contained  in  the  record  is 
manifestly  lacking  all  color  of  merit,  the 
writ  of  error  should  be  dismissed.  New 
Orleans  Waterworks  Co.  r.  Louisiana, 
[1902]  185  U.  S.  336,  [46  U.  S.  (L.  ed.) 
936],  22  S.  Ct.  691,  and  authorities  cited. 
This  doctrine,  however,  relates  to  ques- 
tions arising  on  writs  of  error  from  state 
courts  where,  aside  from  the  Federal 
status  of  the  parties  to  the  action  or  the 
inherent  nature  of  the  federal  right  whidh 
is  sought  to  be  vindicated,  jurisdiction 
is  to  be  determined  by  ascertaining 
whether  the  record  raises  a  bona  fide  fed- 
eral question.  In  that  class  of  cases  not 
only  this  court  may,  but  it  is  its  duty  to, 
determine  whether  in  truth  and  in  fact  a 
real  Federal  question  arises  on  the  record. 
And  it  is  true,  also,  as  observed  in  New 
Orleans  Waterworks  Co.  v.  Louisiana, 
11902]  185  U.  S.  336,  [46  U.  S.  (L.  ed.) 
936],  22  S.  Ct.  691,  that  a  similar  prin- 
ciple is  applied  in  analogous  cases  orig- 
inally brought  in  a  court  of  the  United 
States.  McCain  v.  Des  Moines,  [1899] 
174  U.  S;  168,  19  S,  Ct.  644,  43  U.  S. 
(L.  ed.)  936;  St.  Joseph,  etc.,  R.  Co.  r. 
Steele,  [1897]  167  U.  S.  659,  17  S.  Ct.  925, 
42  U.  S.  (L.  ed.)  315.  But  the  doc- 
trine referred  to  has  no  application  to  a 
case  brought  in  a  Federal  court  where  the 
very  subject-matter  of  the  controversy  is 
Federal,  however  much  wanting  in  merit 
may  be  the  averments  which  it  is  claimed 
establish  the  violation  of  the  Federal 
right.  The  distinction  between  the  cases 
referred  to  and  the  one  at  bar  is  that 
which  must  necessarily  exist  between 
controversies  concerning  rights  which  are 
created   by  the  Constitution   or  laws  of 


the  United  States,  and  which  consequently 
are  in  their  essence  Federal,  and  contro- 
versies concerning  rights  not  conferred 
by  the  Constitution  or  laws  of  the  United 
States,  the  contention  respecting  which 
may  or  may  not  involve  a  Federal  ques- 
tion depending  upon  what  is  the  real  ismie 
to  be  decided  or  the*  substantial  it  v  of  the 
averments  as  to  the  existence  of  the  rights 
which  it  is  claimed  are  Federal  in  char- 
acter. The  distinction  finds  apt  illustra- 
tion in  the  decisions  of  this  court  holding 
that  suits  brought  by  or  against  corpo- 
rations chartered  by  acts  of  Congress  are 
cases  per  se  of  Federal  cognizance.  Ofi- 
born  V.  Bank  of  United  States,  [1824]  '9 
Wheat.  770,  6  U.  S.  (L.  ed.)  212;  Texas, 
etc.,  R.  Co.  17.  Cody,  [18971  166  U.  S.  606, 
17  S.  Ct.  703,  41  U.  S.  (L.  ed.)  1123.  It 
may  not  be  doubted  that  if  an  action  be 
brought  in  a  circuit  court  of  the  Unit^ 
States  by  such  a  corporation,  there 
would  be  jurisdiction  to  entertain  it, 
although  the  averments  cMt  out  to  estab- 
lish the  wrong  complained  of  or  the  de- 
fense interposed  were  unsubstantial  in 
character.  The  distinction  is  also  well 
illustrated  by  the  case  of  Huntington  v. 
Laidley,  [1900]  176  U.  S.  668,  20  S.  Ct. 
526,  44  U.  S.  (L.  ed.)  630,  where,  tindii^ 
that  jurisdiction  obtained  in  a  circuit 
court,  this  court  held  that  it  was  error 
to  dismiss  the  action  for  want  of  jurisdic- 
tion because  it  was  deemed  that  the 
record  established  that  the  cause  of  ac- 
tion asserted  was  not  well  founded." 
Compare  cases  cited  supray  this  note,  sub- 
divisions a  and  b,  pp.  892-894. 

4.  Allegations  Held  Sufflcient 

a.  Unconstitutional   State  Statute 

Order  of  state  railroad  commission.— 
Allegations  in  a  bill  to  enjoin  the  enforce- 
ment, as  in  violation  of  Const.  U.  S. 
Amend.  14,  of  an  order  of  a  state  railroad 
commission,  that  such  commission  was 
not  vested  with  power  to  make  that  order, 
do  not  defeat  the  jurisdiction  of  a  federal 
Circuit  Court  because,  in  such  case,  the 
action  of  the  commission  is  not  that  of  the 
state,  where  the  bill  sets  up  several 
entirely  separate  federal  questions,  some 
of  which  are  directed  to  the  invalidity,  on 
various  constitutional  grounds,  of  the 
state  statute  under  the  supposed  au- 
thority of  which  the  order  was  made,  and 
some  of  which  are  founded  upon  the 
terms  of  the  order..  Siler  t\  Louisville, 
etc.,  R.  Co.,  (1909)  213  U.  S.  175,  29  S. 
Ct.  451,  53  U.  S.  (L.  ed.)  753,  where  the 
court  said:  "  Of  course,  the  Federal  ques- 
tion must  not  be  merely  colorable  or 
fraudulently  set  up  for  the  mere  purpose 
of  endeavoring  to  give  the  court  jurisdic- 
tion. Penn.  Mut.  Life  Ins.  Co.  t\  Austin, 
[1898]  168  U.  S.  [685,]  695,  18  S.  Ct. 
223,  42  U.  S.  (L.  ed.)  [626,]  630;  Michi- 
gan R.  Tax  Cases,  [W.  D.  Mich.  1905]  138 
Fed.  223." 
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Other  grounds  also  alleged. — ^A  federal 
court  has  jurisdiction  of  a  suit  on  the 
ground  that  it  arises  under  the  Constitu- 
tion of  the  United  States,  where  it  ap- 
pears from  the  allegations  of  the  bill  that 
the  claim  is  made  in  good  faith  that  an 
Act  of  the  legislature  under  which  de- 
fendants are  proceeding  to  do  the  acts 
sought  to  be  enjoined  is  in  violation  of 
the  Federal  Constitution,  although  other 
grounds  of  invalidity  are  also  alleged,  and 
where  it  is  further  alleged  that  complain- 
ant will  sustain  damages,  direct  and  con- 
sequential, by  reason  of.  the  threatened 
action,  in  excess  of  the  jurisdictional 
amount.  Manigault  r.  Ward,  (C.  C.  S.  C. 
1003)  123  Fed.  707,  decree  affirmed  11905) 
199  U.  S.  473,  26  S.  Ct.  127,  50  U.  S. 
(L.  ed.)   274. 

Violation  of  due  process  clause. —  In 
an  action  for  false  imprisonment  an  alle- 
gation that  plaintiff  was  arrested  and  im- 
prisoned under  color  of  the  state  statute, 
which  is  repugnant  to  the  Constitution 
of  the  United  States  and  invalid,  in  that 
it  deprives  a  person  of  his  liberty  with- 
out due  process  of  law,  and  punishes  the 
citizen  without  trial  and  without  proper 
warrant  for  his  arrest  and  without  a  trial 
by  jury,  states  a  case  arising  under  the 
Constitution  of  the  United  States,  does 
not  anticipate  the  defense  for  the  purpose 
of  raising  a  federal  question.  Cox  v.  Gil- 
mer,  (W.  D,  Va.  1898)   88  Fed.  343. 

b.  Unconstitutional   Municipal   Ordinance 

See  also  tn/ra,  this  note,  VIII,  5,  b, 
p.  902,  and  IX,  2,  p.  906. 

Impairment  of  contract  obligation. — In 
Walla  Walla  r.  Walla  Walla  Water  Co., 
(1898)  172  U.  S.  1,  19  S.  Ct.  77,  43  U.  S. 
(L.  ed.)  341,  a  water  company  filed  a  bill 
in  the  federal  court  to  enjoin  a  city  from 
erecting  waterworks  in  pursuance*^  of  an 
ordinance  to  that  effect,  or  from  acquiring 
any  property  for  the  purpose  of  carrying 
out  such  enterprise,  or  from  expending 
the  moneys  of  the  city  or  selling  its  bonds 
or  other  securities  for  the  purpose  of  en- 
abling the  city  to  erect  such  waterworks. 
The  bill  alleged  that  the  proposed  action 
of  the  city  violated  a  prior  contract  made 
between  the  parties  pursuant  to  an  ordi- 
nance of  the  city.  Holding  that  the  court 
below  properly  overruled  a  demurrer  for 
want  of  jurisdiction,  the  Supreme  Court 
said:  "We  know  of  no  case  in  which  it 
has  been  held  that  an  ordinance  alleged 
to  impair  a  prior  contract  with  a  gas  or 
water  company  did  not  create  a  case 
under  the  Constitution  and  laws  of  the 
United  States.  .  .  .  The  argument  which 
aHacks  the  jurisdiction  of  the  court  upon 
the  ground  that  the  complaint  is  devoid  of 
facts  showing  any  matter  which  vests 
jurisdiction  goes  rather  to  the  suflTiciency 
of  the  pleading  than  to  the  jurisdiction 
of  the  court.  Even  if  this  objection  had 
been  sustained,  the  difficulty  could  have 
been  easily  obviated  by  amendment.     We 


think,  however,  that  it  sufficiently  ap- 
pears that,  if  the  city  were  allow^  to 
erect  and  maintain  competing  water- 
works, the  value  of  those  of  the  plaintiff 
company  would  be  materially  impaired, 
if  not  practically  destroyed.  The  city 
might  fix  such  prices  as  it  chose  for  its 
water,  and  mi^ht  even  furnish  it  free  of 
charge  to  its  citizens,  and  raise  the  funds 
for  maintaining  the  works  by  a  general 
tax.  It  would  be  under  no  obligation  to 
conduct  them  for  a  profit,  and  the  citizens 
would  naturally  tale  their  water  where 
they  could  procure  it  cheapest.  The  plain- 
tiff, upon  the  other  hand,  must  carry  on 
its  business  at  a  profit,  or  the  investment 
becomes  a  total  loss.  The  question 
whether  the  city  should  supply  itself  with 
water,  or  contract  with  a  private  corpora- 
tion to  do  so,  presented  itself  when  the 
introduction  of  water  was  first  proposed, 
and  the  city  made  its  choice  not  to  estab- 
lish works  of  its  own.  Indeed,  it  ex- 
pressly agreed,  in  contracting  with  the 
plaintiff,  that  until  such  contract  should 
be  avoided  by  a  substantial  failure  upon 
the  part  of  the  company  to  perform  it, 
the  city  should  not  erect,  maintain,  or 
become  interested  in  any  waterworks  ex- 
cept the  plaintiff's.  To  require  the  plain- 
tin  to  aver  specifically  how  the  eatablish- 
ment  of  competing  waterworks  would  in- 
jure the  value  of  its  property,  or  deprive 
it  of  the  rent  agreed  by  the  city  to  be 
paid,  is  to  demand  that  it  should  set 
forth  facts  of  general  knowledge  and 
within  the  common  observation  of  men. 
That  which  is  patent  to  anyone  of  aver- 
age understanding  need  not  be  particu- 
larly averred." 

Discrimination. —  In  Williams  r.  Mc- 
Cartan,  (W.  D.  N.  Y.  1914)  212  Fed. 
345,  w^here  a  decree  was  granted  for  the 
plaintiff,  who  had  been  refused  a  license 
to  run  a  stationary  engine  by  the  defend- 
ant (joined  with  c5ty)  city  examiner  of 
stationary  steam  engineers,  the  court 
said:  *' The  averments  contained  in  the 
bill  .  .  .  are  sufficient  to  disclose  the  in- 
tention of  the  pleader,  a  layman  who  ap- 
pears in  person  and  who  resides  in  the 
city  of  Syracuse  in  this  state,  to  charge 
an  invasion  of  his  constitutional  rights 
because  of  the  enactment  and  enforcement 
of  an  unjust  and  discriminatory  ordi- 
nance by  the  city  of  Buffalo.  The  bill  is 
crudely  drawn,  and  in  its  present  form  is 
perhaps  not  wholly  free  from  technical  ob- 
jection, but  no  point  has  been  made  of 
this,  and  therefore  the  question  of  the 
validity  of  the  charter  and  ordinances  in 
question  is  deemed  properly  presented  for 
decision." 

c.  Federal  Incorporation 

Federal  question  ipso  facto. — ^An  aver- 
ment that  the  complainant  is  a  corpora- 
tion organized  under  an  Act  of  Congress 
makes  a  case  **  arising  under  the  laws 
of    the    United    States."     United    States 
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Freehold  Land,  etc.,  Co.  r.  Gallegos,  (C. 
C.  A.  8th  Cir.  1898)  89  Fed.  769,  61  U.  S. 
App.  13,  32  C.  C.  A.  470.  For  qualifica- 
tion of  this  rule  as  to  federal  railroad 
corporations  and  national  banks,  see 
infra,  X,  4,  a  and  b,  p.  925.  See  in  gen- 
eral as  to  federal  corporations,  infra,  X,  4, 
c,  p.  926. 

d.  Construction  of  Federal  Statute 

Indian  homestead  allotment. —  In  Lan- 
caster V.  Kathleen  Oil  Co.,  (1916)  241 
U.  S.  651,  36  S.  Ct.  711,  60  U.  S.  (L.  ed.) 
1161,  plaintiffs  alleged  an  oil  and  gas 
mining  lease  to  them  by  the  heirs  of  an 
Indian  owner  of  a  homestead  allotment, 
which  was  recorded;  that  the  defendant 
with  full  knowledge  of  plaintiff's  lease 
obtained  a  subsequent  lease  from  the  same 
lessor  covering  the  identical  land,  which 
was  recorded  and  approved  by  the  Secre- 
tary of  the  Interior,  and  had  gone  into 
possession  and  was  operating  under  its 
lease;  that  the  plaintiff's  lease  though  not 
approved  by  the  Secretary  was  valid,  and 
that  the  defendant's  lease  was  void  be- 
cause, by  the  Act  of  May  27,  1908,  ch. 
199  (in  title  Indians,  vol.  3,  p.  881),  the 
land  of  the  allottee  descendea  free  from 
any  restriction  against  leasing  the  same 
for  oil  and  gas  mining  purposes,  and  be- 
cause if  that  Act  did  impose  restrictions 
as  to  such  lease,  it  was  void  for  repug- 
nancy to  the  Federal  Constitution;  and 
the  prayer  of  the  bill  was  that  the  com- 
pany be  enjoined,  etc.,  as  hereinafter 
stated.  Holding  that  the  District  Court 
erred  in  dismissing  the  cause  for  want 
of  jurisdiction  as  a  federal  court,  the 
Supreme  Court  said :  "  It  is  argued  that 
the  suit  was  the  equivalent  of  an  action  at 
law  in  ejectment  to  recover  possession  of 
the  leased  premises,  but  was  brought  in 
equity  because,  under  the  law  of  Okla- 
homa, a  lessee  of  an  oil  and  gas  mining 
lease  under  circumstances  here  disclosed 
had  no  «right  to  sue  in  ejectment.  Ko- 
lachny  r.  Galbreath,  [1910]  26  Okla.  772, 
110  Pac.  902,  38  L.  R.  A.  (N.  S.)  451. 
Further,  it  is  said  that  as,  in  a  suit  in 
ejectment,  it  is  only  necessary  to  allege 
a  right  of  possession  by  the  plaintiff,  and 
a  wrongful  possession  by  the  defendant, 
averments  by  anticipation  of  assumed  de- 
fects in  the  plaintiff's  title,  to  be  alleged 
by  the  defendant,  and  of  the  causes  which 
would  be  relied  upon  to  establish  want  of 
title  in  the  defendant,  are  not  relevant 
or  essential,  and  are  to  be  disregarded  in 
determining  the  question  of  the  jurisdic- 
tion of  the  court  as  a  Federal  court. 
This,  it  is  said  was  expressly  decided  in 
Tavlor  r.  Anderson,  [1914]  234  U.  S.  74, 
34 'S.  Ct.  724,  68  U.  S.  (L.  ed.)  1218,  and 
that  case  is  relied  upon  as  conclusive  of 
this  controversy.  But  without  question- 
ing in  the  slightest  degree  the  doctrine 
expounded  or  the  conclusion  reached  in 
the  Taylor  Case,  we  think  it  can  here 
have  no  application,  since  we  are  of  the 


opinion  that  the  assumption  that  the  cause 
of  action  alleged  in  the  bill  under  con- 
sideration is  the  equivalent  of  a  suit  in 
ejectment  is  wholly  without  foundation. 
We  say  this  because  the  prayer  of  the  bill 
makes  it  clear  that  the  object  of  the  suit 
was  not  only  the  recovery  of  possession, 
but  also  an  injunction  forever  restrain- 
ing the  defendant  company  from  assert- 
ing any  rights  under  its  lease,  and  from 
interfering  with  the  rights  of  the  plain- 
tiffs under  their  lease.  Such  relief,  it  is 
apparent,  could  be  granted  only  after  de- 
termining the  rights  of  the  parties  under 
tlieir  respective  leases,  which  would  re- 
quire a  construction  of  the  act  of  Con- 
gress referred  to  as  well  as  a  decision  con- 
cerning the  authority  of  the  Secretary  of 
the  Interior  in  approving  the  defendant 
company's  lease,  and  the  effect  to  be  given 
to  such  approval.  .  .  .  That  the  bill,  as 
thus  construed,  states  a  cause  of  action 
within  the  jurisdiction  of  the  court  be- 
low as  a  federal  court,  is,  in  substance, 
conceded,  and  is  demonstrated  by  the  rul- 
ing in  Wilson  Cypress  Co.  v.  Del  Pozo, 
[1915  J  236  U.  S.  636,  643,  644,  35  S.  Ct. 
446,  69  U.  S.   (L.  ed.)   758,  766,  767." 

National  banking  laws. —  In  Huff  v. 
Union  Nat.  Bank,  (N.  D.  Cal.  1909)  173 
Fed.  333,  the  court,  holding  that  the  aver- 
ments of  the  bill  showed  a  violation  of  the 
provisions  of  R.  S.  sec.  6200  (in  title 
National  Banks)  said:  "  The  complain- 
ants sue  in  the  capacity  of  stockholders 
of  the  defendant  corporation,  a  national 
banking  association,  and  for  its  benefit ;  it 
being  alleged  that  the  latter  has,  after 
proper  notice  and  demand,  failed  and  neg- 
lected to  bring  the  action.  The  material 
features  of  the  bill  are,  in  substance  and 
effect,  that  at  the  times  of  the  commission 
of  the  acts  complained  of  the  individual 
defendants  were  officers  of  the  defendant 
bank,  one  of  them  being  the  president  and 
a  director  and  the  other  two  directors 
thereof,  and  as  such  officers  having  the 
control  and  being  intrusted  with  the  man- 
agement and  conduct  of  its  business  and 
affairs;  that  while  acting  as  such  officers 
the  last-mentioned  defendants  were  guilty 
of  acts  of  malfeasance  in  office,  in  that  at 
divers  times,  which  are  alleged  with  par- 
ticularity and  detail,  they  wrongfully  and 
without  right  withdfew  from  the  funds  of 
the  bank  large  sums  of  money,  and  em- 
ployed the  same  to  their  own  private  use 
and  benefit,  and  Without  adequate  return 
to  the  bank,  and  made  loans  of  the  funds 
of  said  bank  to  irresponsible  and  in- 
solvent borrowers,  without  adequate 
or  any  security,  for  the  purposes  of 
speculation,  in  which  such  officers  were 
privately  interested;  and  it  is  alleged 
that  such  withdrawals  and  loans  were 
knowingly  had  and  made  by  said  offi- 
cers in  sums  largely  in  excess  of  the  limit 
allowed  by  specific  provisions  of  the  na- 
tional banking  law  and  contrary  to  and 
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in  violation  thereof,  and  thnt  said  acts 
of  the  defendants  have  resulted  in  great 
loHH  to  the  bank,  much  in  excess  of  the  jur- 
isdictional amount,  for  which  loss  it  is 
asked  that  the  defendants  be  compelled  to 
account.  I  am  of  opinion  that  thei^e  fact^ 
make  a  case  arising  under  the  laws  of  the 
United  States  and  within  the  jurisdiction 
of  this  court.  .  .  .  Thus  it  appears  that 
the  specific  right,  the  alleged  violation 
of  which  it  is  sought  by  the  bill  to 
redress,  is  one  given  by  a  law  of  the 
United  States  —  not  remotely  or  indefi- 
nitely, but  directly  and  positively  —  and 
Ihat  the  measure  of  liability  and  recovery 
for  such  violation  is  likewise  specifically 
furnished  by  the  same  law.  Obviously  it 
seems  to  me  that  in  such  a  ease  the  suit 
must  be  held  to  be  one  arising  under  a 
law  of  the  United  States,  because  the 
right  to  recover,  if  it  exists,  is  thus  di- 
rectly ^iven  by  an  act  of  Congress,  and  the 
court  13  bound,  therefore,  in  determining 
the  controversy  to  decide  whether  or  not 
the  act  gives  the  right  claimed  under  it. 
Nor  is  this  view  to  my  mind  at  variance 
with  the  contention  of  the  defendants, 
based  upon  the  language  of  some  of  the 
cases,  that  it  must  appear  from  the  aver- 
ments of  the  bill  that  the  construction  of 
a  federal  statute  is  necessarily  involved; 
for,  in  order  io  determine  whether  or  not 
the  act  relied  on  does  give  the  right 
claimed,  the  court  is  necessarily  required 
to  construe  the  act.  That  that  question 
of  construction  is  a  matter  in  actual  con- 
troversy sufficiently  appears  from  a  plead- 
ing which,  like  the  present  bill,  merely 
alleges  the  violation  of  the  statute,  the 
fact  of  the  injury  resulting  from  such 
violation,  and  the  fact  that  compensation 
has  not  been  made  for  that  injury.  Such 
controversy  exists  because,  if  the  com- 
plainants' coniitruciion  of  the  law  be  cor- 
lect,  the  defendants  ought  to  have  made 
good  the  loss  resulting  from  their  wrong- 
ful acts;  and  their  failure  so  to  do  is  in 
itself  a  denial  of  the  correctness  of  that 
construction.  These  views  are  fully  sus- 
tained by  National  Bank  of  Commerce 
V.  Wade,  (C.  C.  Wash.  1897)  84  Fed.  10, 
involving  the  same  provisions  of  the  Re- 
vised Statutes  and  under  facts  precisely 
similar  to  those  presented  in  the  present 
bill,  where  th3  bank  was  suing  its  derelict 
officers.  .  .  .  The  idea  that  the  bill  should 
allege  that  the  defendants  actually  dispute 
the  construction  of  the  statute  claimed 
by  the  complainants  is  not,  so  far  as  I 
have  been  able  to  discover,  supported  by 
any  of  the  cases  upon  the  subject.  To  the 
contrary,  it  is  now  firmly  settled  that  the 
existence  of  a  federal  question  must  ap- 
pear from  the  complainant's  statement  of 
his  own  case,  and  cannot  be  aided  by  any- 
allegation  as  to  what  the  defendant  claims 
or  contends  in  that  regard.  Florida  Cent., 
etc.,  R.  Co.  V.  Bell,  [1900]  176  U.  S.  321, 
20  S.  Ct.  399,  44  U.  S.  (L.  ed.)  486." 
Federal    land    grants. —  In    a    suit    to 


quiet  title  and  to  cancel  certain  deeds  an 
a  cloud  upon  complainant's  title  the  court, 
holding  that  a  fe<leral  question  was  pre- 
sented, said :  "  Whether  the  construction 
that  is  placed  <mi  the  granting  acts  by  the 
plaintiii  company  with  a  view  of  impeach- 
ing the  conveyances  is  sound  or  unsound, 
we  need  not  stop  at  this  point  to  inquire, 
because  the  jurisdiction  of  the  circuit 
court  does  not  depend  on  that  inquiry.  If 
it  appears,  in  any  aspect  which  the  case 
may  assume,  that  the  right  of  recovery 
may  depend  uiM>n  a  construction  of  those 
acts,  and  if  the  right  to  recover  so  far  as 
it  turns  on  the  construction  of  federal 
statutes  is  not  merely  a  colorable  claim, 
but  rests  upon  a  reasonable  foundation, 
then  a  federal  question  is  involved  which 
is  adequate  to  confer  jurisdiction.  We 
entertain  no  doubt  that  certain  provisions 
contained  in  the  several  acts  of  congress 
relative  to  the  disposal  of  the  lands  by  the 
state  and  territory  of  Minnesota  are  of 
such  a  naiture  as  to  afford  a  reasonable 
ground  for  the  contention  that  the  lands 
in  controversy  were  not  conveyed  by  the 
governor  of  the  ptate  in  conformity  there- 
with, and  that  the  deeds  were  for  that 
reason  voidable,  if  not  void.  We  think 
that  the  plaintiff  company  may  fairly  in- 
voke a  construction  of  those  statutes,  and 
that  the  allegations  of  the  bill  are  suffi- 
cient for  that  purpose.  Nor  is  it  at  all 
material,  so  far  as  the  question  of  juris- 
diction is  concerned,  that  the  court  may 
not  be  compelled  to  construe  the  acts  of 
congress  in  the  respects  stated,  or  in  any 
other,  for,  as  we  have  already  shown,  its 
jurisdiction  does  not  depend  upon  the 
nature  of  the  question  that  is  ultimately 
decisive  of  the  plaintiff's  right  to  recover. 
If  a  case  is  commenced  originally  in  a 
circuit  court,  and,  by  a  fair  construction 
of  the  complaint,  it  appears  that  the 
plaintiff  predicates  his  right  to  relief  on 
the  meaning  or  effect  of  a  law  of  the 
United  States,  and  the  claim  ia^  made  in 
good  faith,  so  that  there  is  a  real  instead 
of  a  merely  colorable  controversy,  then 
jurisdicticm  over  the  case  exists,  even 
though  it  may  appear  that  the  right  to 
the  same  relief  is  asserted  ou  another 
ground,  that  does  not  involve  the  consid- 
eration of  a  federal  question.  In  conclud- 
ing the  discussion  on  this  branch  of  the 
case,  it  is  proper  to  add  that  we  do  not 
concur  in  the  view  that  the  ca^e  is  one 
of  federal  cognizance  merely  because  the 
title  to  the  lands  in  controversy  is  derived 
from  the  United  States.  The  bill  shows 
very  conclusively  that  both  parties  claim 
under  the  state  of  Minnesota,  that  the 
title  to  the  state  is  not  challenged,  but 
is  conceded  to  be  well  founded  under  the 
granting  acts.  The  questions  at  issue  all 
grow  out  of  the  manner  in  which  the  state 
dealt  with  the  lands  after  it  acquired 
the'  same  from  the  general  government. 
Nor  is  the  case  one  in  which  the  parties 
are  asserting   rights  derived  respectively 
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trom  conflicting  land  grants.  Under 
tlieBc  circumstances  it  must  be  conceded, 
we  think,  in  accordance  with  the  decision 
in  Romie  v.  Casanova,  [1875]  91  U.  S. 
379,  23  U.  S.  (L.  ed.)  374,  that  a  federal 
question  is  not  involved  in  the  case  merely 
because  the  United  States  is  the  ultimate 
bource  of  title.  The  jurisdiction  of  tho 
court  must  be  uplield,  however,  on  the 
j;round  heretofore  stated."  St.  Paul,  etc., 
K.  Co.  t\  St.  Paul,  etc.,  R.  Co.,  (C.  C.  A. 
8th  Cir.  1895)  68  Fed.  2,  32  U.  S.  App. 
372,  15  C.  C.  A.  167,  decree  affirmed 
(1897)  18  S.  Ct.  946,  42  U.  S.  (L.  ed.) 
1212.  See  further  as  to  suits  involving 
federal  land  law,  tn/ra,  this  note,  X,  23, 
p.  935  et  8cq. 

Right  of  way  under  federal  statute. — 
A  bill  by  a  railroad  company,  alleging 
that  it  acquired  a  right  of  way  for  its 
road  over  government  lands  under  a  fed- 
eral statute,  and  is  proceeding  to  con- 
struct its  road  thereon,  but  did  not  com- 
plete the  same  within  the  time  limited  by 
the  Act,  and  that  defendant,  claiming 
that  its  rights  have  thereby  been  for- 
feited, has  taken  possession  of  a  portion 
of  such  right  of  way,  presents  a  question 
under  the  laws  of  the  United  States. 
Columbia  Val.  R.  Co.  v,  Portland,  etc, 
R.  Co.,  (C.  C.  A.  1908)  162  Fed.  603, 
80  C.  C.  A.  361,  where  the  court  said: 
"  If  the  appellant  in  this  case  had  alleged 
the  location  and  completion  of  its  road 
under  the  Act  of  March  3,  1876,  within 
the  time  limited  therein,  the  addition  of 
mere  allegations  of  the  invasion  of  it.s 
right  of  way  by  the  appellant  would  not 
have  shown  that  the  construction  of  the 
act  was  involved.  But  here  it  appears 
from  the  allegations  of  the  bill  that  the 
appellant  is  in  the  act  of  building  a  road 
under  tho  provisions  of  the  act,  that  the 
road  has  not  been  completed  within  the 
time  limited  thereby,  that  nevertheless 
the  appellant  is  proceeding  in  good  faith 
to  construct  the  same  under  the  authority 
so  given,  and  that  its  right  so  to  do  is 
denied  by  the  appellee  on  the  ground 
that  all  rights  acquired  by  the  appellant 
have  been  forfeited.  This  is  not  a  case 
therefore  where  a  federal  question  is  pre- 
sented only  by  way  of  anticipating  the 
defendant's  defense.  It  is  a  case  in 
which  it  appears  from  the  bill  that  the 
complainant's  own  right  to  the  posses- 
sion of  the  disputed  premises  depends 
upon  the  construction  of  an  Act  of  Con- 
gress. It  devolved  upon  the  appellant  to 
show  by  what  right  it  claimed  the  road- 
way. It  could  not  allege  a  patent  or 
grant,  for  it  had  none.  It  could  only  set 
forth  the  facts  upon  which  it  relied.  Ac- 
cordingly, it  alleged  the  Act  of  Congress 
and  its  own  acts  of  compliance  therewith, 
and  in  the  very  stating  of  the  facts  it 
tendered  a  question  of  law,  a  question  of 
the  construction  of  the  Act  of  March  3, 
1875,  and  Act  June  26,  1906,  c.  3550, 
34    Stat.    482    [in   title   Public   LandsJ, 


upon  which  depended  its  right  to  the 
possession  of  its  surveytil  and  platted 
right  of  way." 

Federal  Employers'  Liability  Act. — 
Where  a  petition  in  an  action  against  an 
interstate  carrier  for  injuries  to  a  brake- 
man  in  one  of  the  territories  of  the 
United  States  alleged  injury  to  plaintiff 
bv  the  negligence  of  a  carrier  while  plain- 
tiff was  in  the  performance  of  his  duty, 
it  sufficiently  showed  that  the  action  w:i& 
based  on  the  federal  Employers'  Liability 
Act,  though  it  did  not  so  allege  in  terms. 
Clark  v.  Southern  Pac.  Co.,  (W.  D.  Tex. 
1909)   175  Fed.  122.    See  title  Railroads. 

Where  plaiiitifT  in  an  action  to  recover 
damages  for  personal  injuries  suffered 
through  defendant  railroad  company's 
negligence  averred  that  at  the  time  of  the 
injury  the  plaintifT,  as  an  employee  of  the 
defendant,  was  assisting  in  the  actual 
movement  of  interstate  commerce  trans- 
portation in  which  the  defendant  companpr 
was  then  engaged,  the  action  was  evi- 
dently based  upon  the  federal  Employers' 
Liability  Act  of  April  22,  1908,  ch.  149, 
as  amended  April  5,  1910,  ch.  143  (in  title 
Railroads).  Southern  R.  Co.  v.  Gadd, 
(1914)  233  U.  S.  572,  34  S.  Ct.  696,  58 
U.  S.  (L.  ed.)   1099. 

« 

5.  Allegations  Held  Insufficient 

a.  In   General 

Legislation  affecting  land  grants. —  In 
St.  Paul,  etc.,  R.  Co.  v.  St.  Paul,  etc.,  R. 
Co.,  (C.  C.  A.  8th  Cir.  1895)  68  Fed.  2, 
32  U.  S.  App.  Div.  372,  15  C.  C.  A.  167, 
the  complaint  set  forth  by  appropriate 
allegations  all  of  the  legislation,  both 
state  and  national,  affecting  the  -land 
grant  in  question,  and  all  of  the  facts  and 
circumstances  pertaining  thereto,  and 
after  various  other  averments  prayed 
that  the  complainant  be  decreed  to  be  the 
owner  of  said  lands  and  that  certain 
deeds  executed  by  the  state  governor  be 
declared  null  and  void  and  canceled  as  a 
cloud  on  complainant's  title.  The  court, 
per  Thayer,  J.,  said :  "It  does  not  fol- 
low, however,  thati  the  case  at  bar  is  one 
of  federal  cognisance  because  it  contains 
a  reference  to  numerous  acts  of  congress, 
and  lengthy  extracts  therefrom.  A  case 
which  in  fact  depends  for  it«  decision 
upon  questions  of  local  or  general  law 
cannot  be  brought  within  the  jurisdiction 
of  a  federal  tribunal  as  one  arising  under 
the  constitution  and  laws  of  the  United 
States  merely  by  a  reference  in  the  com- 
plaint or  declaration  to  some  federal 
statute  or  statutes,  and  by  setting  up  a 
claim  thereunder  which  is  merely  color- 
able, and  obviously  without  any  reason- 
able foundation.  If  such  a  practice  was 
tolerated,  the  result  would  be  that  the 
jurisdiction  of  the  federal  courts  would 
be  imduly  enlarged,  and  made  to  compre- 
hend a  class  of  cases  which  were  never 
intended     to     be     tried     therein.       New 
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Orleans  r.  New  Orleans  Water  Works, 
(1891]  142  U.  S.  79,  12  S.  Ct.  142,  [36 
U.  S.  (L.  ed.)  943];  Hamblin  V.  Western 
Land  Co.,  [1893]  147  U.  S.  [631],  532, 
13  S.  Ct.  353  [37  U.  S.  (L.  ed.)  267];  St. 
Louifl,  etc.,  R.  Co.  v.  Missouri,  [(1895) 
150  IT.  S.  478],  15  S.  Ct.  443  [39  U.  S. 
(L.  ed.)  502]."  Decree  affirmed  (1897) 
18  S.  Ct.  946,  42  U.  S.   (L.  ed.)    1212. 

Impairment  of  contract  obligation. — A 
l*ill  to  restrain  enforcement  of  legislation 
on  the  alleged  ground  that  such  legisla- 
tion impairs  the  obligation  of  a  contract 
does  not  present  a  constitutional  ques- 
tion if  it  fails  to  show  a  contract  wnich 
could  be  impaired  by  the  acts  complained 
of.  Underground  R.  Co.  c.  New  York, 
(S.  D.  N.  Y.  1902)  116  Fed.  952,  affirmed 
(1904)  193  U.  S.  416,  24  S.  Ct.  494,  48 
U.  S.  (L.  ed.)  733. 

A  bill  by  a  waterworks  company  to  en- 
join a  city  from  constructing  a  system  of 
wat4*r works  of  its  own  was  properly  dis- 
missed where  no  facts  were  averred 
showing  that  the  city  had  violated,  was 
violating,  or  intended  to  violate  its  con- 
tracts with  the  plaintiff  or  that  there 
was  any  legislation  to  that  end.  Bien- 
ville Water-supply  Co.  r.  Mobile,  (1899) 
175  U.  S.  109,  20  S.  Ct.  40,  44  U.  S. 
(L.  ed.)   92. 

Regulation  of  commerce. — ^A  bill  filed 
by  a  state  to  enjoin  a  railroad  company 
from  importing  into  one  of  the  counties 
of  the  state  "  a  large  number  of  armed 
men  of  the  low  and  lawless  type  of  hu- 
manity, to  wit,  about  two  hundred,  to  the 
great  danger  of  the  public  peace,"  etc., 
though  showing  on  its  face  that  the  re- 
lief sought  would  be  inconsistent  with  the 
power  to  regulate  commerce,  or  with 
regulations  established  by  Congress,  or 
with  the  Fourteenth  Amendment,  it 
would  still  only  demonstrate  that  the  bill 
could  not  be  maintained  at  all,  and  not 
that  the  cause  of  action  arose  under  the 
Constitution  or  laws  of  the  United 
States.  Arkansas  t*.  Kansas,  etc.,  Coal 
Co.,  (1901)  183  U.  S.  185,  22  S.  Ct.  47, 
46  U.  S.  (L.  ed.)  144,  reversing  (W.  D. 
Ark.  1899)  96  Fed.  353. 

Exemption  from  state  taxation. —  The 
claim  that  grazing  cattle  owned  by  a 
Jesuit  society  are  exempt  from  state  tax- 
ati()n,  based  either  upon  the  theory  that 
because  the  income  of  the  society  was  de- 
voted to  the  charitable  work  of  improving 
and  educating  Indians  on  the  Flathead 
reservation,  in  Montana,  the  entire  bene- 
ficial use  or  ownership  of  the  property 
taxed  was  in  tribal  Indians,  or  upon  the 
ground  that  the  federal  government,  by 
permitting  and  approving  the  work  of  the 
society,  and  by  aiding  it  from  time  to 
time  by  making  appropriations  in  its  be- 
half, had  constituted  it  one  of  the  agen- 
cies to  carry  out  its  obligation  to  the 
Indians,  is  too  clearly  lacking  in  merit  to 
confer  jurisdiction  on  a  federal  Circuit 
Court.      Montana    Catholic    Missions    v. 


Missoula  County,  (1906)  200  U.  S.  118, 
26  S.  Ct  197,  60  U.  S.  (L.  ed.)  398, 
where  the  court  said :  "  There  is  no  pro- 
vision in  the  Federal  Constitution,  neither 
is  there  any  Federal  law,  nor  any  treaty 
between  the  United  States  and  the  In- 
dians, that  is  referred  to  in  the  complaint, 
and  it  is  not  averred  therein  that  the 
claim  of  the  plaintiff  to  be  exempt  from 
taxation  is  founded  upon  any  constitu- 
tional provision  or  law  or  treaty  of  the 
United  States.  It  cannot  be  assumed, 
from  any  averment  in  the  complaint, 
that  the  alleged  right  of  a  private  owner 
of  property  to  be  exempt  from  taxation 
thereon,  because  it  was  devoted  to  pur- 
poses of  charity  among  the  Indians,  was 
founded  upon  any  Fcdenal  ground.  On 
the  contrary,  it  would  seem  to  be  plain 
that  it  was  based  upon  some  statute  of 
the  state  wherein  the  tax  w«8  imposed 
and  collected,  which  exempted  from  state 
taxation  property  wholly  devoted  to 
charity." 

Violation  of  due  process  claiue. — A  suit 
to  compel  the  specific  performance  by  a 
carrier  of  its  agreement  to  issue  free 
passes  annually  to  the  complainants  is 
not  brought  within  the  original  jurisdic- 
tion of  a  federal  Circuit  Court  as  one 
arising  under  the  Constitution  or  laws  of 
the  United  States,  by  allegations  in  the 
bill  that  the  refusal  to  comply  with  the 
contract  is  based  upon  the  provisions  of 
Act  of  Congress  of  June  29,  1906  (see 
Interstate  Commebcb,  supra,  p.  331), 
and  that  such  Act  does  not  prohibit  the 
giving  of  passes  under  the  circumstances 
of  the  case,  and,  if  construed  as  having 
such  effect,  violates  Constitutional 
Amendment  6,  by  denying  due  process  of 
law.  Louisville,  etc.,  R.  Co.  r.  Mottley, 
(1908)  211  U.  S.  149,  29  S.  Ct.  42,  63 
U.  S.  ( L.  ed. )  126  [reversing  ( 1907 )  150 
Fed.  406],  holding  that  the  alleged  fed- 
eral question  appeared  only  by  way  of 
anticipating  a  defense  and  asserting  its 
invalidity. 

The  averment  in  a  bill  to  enjoin  the 
construction  of  a  rapid  transit  railroad 
tunnel  under  a  city  street  that,  by  such 
construction,  complainant,  as  an  abuttini; 
owner,  is  deprived  of  his  property  with- 
out due  process  of  law,  does  not  bring 
the  case  within  the  jurisdiction  of  a  fed* 
^ral  Circuit  Court,  where  the  bill,  on  its 
face,  proceeds  on  the  theory  that  the 
action  sought  to  be  enjoined  was  not  only 
unauthorized,  but  was  forbidden  by  state 
legislation.  Barney  v.  New  York,  (1904) 
193  U.  S.  430,  24  S.  Ct.  502,  48  U.  8. 
(L.  ed.)  737,  where  the  court  said: 
"  Controversies  over  violations  of  the 
laws  of  New  York  are  controversies  to  be 
dealt  with  by  the  courts  of  the  state. 
Complainant's  grievance  was  that  the  law 
of  the  state  had  been  broken,  and  not  a 
grievance  inflicted  by  action  of  the  legis- 
lative or  executive  or  judicial  department 
of  the  state;  and  the  principle  is  that  it  is 
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for  the  state  courts  to  remedy  acts  of 
state  officers  done  viithout  the  authority 
of,  or  contrary  to,  state  law.  Missouri  v, 
Dockery,  [1903]  191  U.  S.  165  [48  U.  S. 
(L.  ed.)  133],  24  S.  Ct.  53  [66  L.  R.  A. 
571];  Civil  Rights  Ga«es,  [1883]  100 
U.  S.  3,  3  S.  Ct.  18,  27  U.  S.  (L.  ed.) 
835;  Virginia  i\  Rives,  [1879]  100  U.  S. 
313,  25  U.  8.  (L.  ed.)  667." 

The  assertion  in  a  suit  to  enjoin 
municipal  construction  of  an  underground 
railway  that  complainants  had  a  prior 
exclusive  right  to  the  use  of  the  city 
streets  for  that  purpose  does  not  bring 
the  cause  within  the  jurisdiction  of  a 
federal  Circuit  Court  as  really  and  sub- 
stantially involving  a  dispute  or  contro- 
versy respecting  the  Federal  Constitu- 
tion, where  such  contention  is  based  upon 
the  effect  claimed  for  the  filing  of  a  map 
and  profile  of  the  proposed  route  and  for 
the  payment  of  an  incorporation  tax,  and 
involves  the  unfounded  assumption  that 
the  determination  by  the  rapid  transit 
board  created  by  Laws  N.  Y.  1891,  ch.  4, 
to  construct  an  underground  railway,  to- 
gether with  the  consent  of  the  municipal 
authorities  and  abutting  owners  to  the 
municipal  construction  of  such  road,  was 
the  equivalent  of  the  requisite  consent  to 
the  construction  of  complainant's  pro- 
posed road,  which  had  never  been  ob- 
tained. Underground  R.  Co.  v.  New  York, 
(1904)  193  U.  8.  416,  24  8.  Ct.  494,  48 
U.  S.  (L.  ed.)  733  {affirming  (1902)  116 
Fed.  952 ) ,  wherein  the  court  said :  "  No 
rights  created  by  the  Constitution  are 
asserted,  and  if  the  facts  set  up  by  the 
complainants  are,  as  matter  of  law, 
wholly  inadequate  to  show  possession  of 
contract  rights  as  between  them,  or 
either  of  them,  and  the  state,  then  no 
dispute  or  controversy  arises  in  respect  of 
an  unconstitutional  invasion  of  such 
rights." 

In  Roman  Catholic  Church  v.  Penn- 
sylvania R.  Co.,  (1915)  237  U.  S.  575, 
35  S.  Ct.  729,  59  U.  S.  (L.  ed.)  1119,  a 
suit  for  injunctive  relief  and  an  award 
of  damages  against  a  railway  company 
for  an  alleged  nuisance  occasioned  by  the 
operation  of  its  trains  in  a  highway,  the 
court  said :  "  The  only  passage  in  the 
bill  which  in  any  degree  whatever  gives 
basis  for  the  assumption  that  jurisdic- 
tion was  invoked  because  of  a  reliance 
on  rights  claimed  under  the  Constitution 
and  laws  of  the  United  States  is  par.  XI, 
which  is  as  follows:  'XI.  Tliat  the  said 
acts  of  the  defendant  have  taken  from 
your  orator  property  consisting  of  the 
easements  of  light  and  air  to  which  your 
orator  is  legally  entitled,  and  deprives  it 
of  the  same  without  due  process  of  the 
law,  and  without  just  compensation,  or 
any  compensation  whatever,  and  that 
such  acts  of  the  defendant  in  such  inter- 
ference with  and  appropriation  of  said 
property  of  your  orator  has  been,  and 
now  is,  a  violation  of  the  provisions  of 


the  Constitution  of  the  United  States.* 
As  from  any  point  of  view  it  is  impossi- 
ble, because  of  the  vagueness  of  these 
averments,  to  escape,  to  say  the  least, 
doubt  as  to  whether  the  bill  asserted 
rights  under  the  Constitution  and  laws 
of  the  United  States  which  would  be  ade- 
<]uate  to  sustain  the  jurisdiction  of  the 
circuit  court  ...  it  follows  that  they  are 
insufficient  to  sustain  the  claim  of  juris- 
diction, since  the  rule  is  that  averments 
to  accomplish  that  result  must  be  ex- 
pressly and  clearly  made.  Hull  v.  Burr, 
(1914)  234  U.  8.  [712],  720,  34  S.  Ct. 
892,  58  U.  8.  (L.  ed.)  [15.57],  1561.  In- 
deed, it  is  apparent  on  the  face  of  the 
paragraph  of  the  bill  which  we  have 
quoted  that  it  entirely  fails  even  vaguely 
to  manifest  the  purpose  to  base  the  juris- 
diction of  the  court  upon  the  fact  that 
constitutional  rights  were  relied  upon. 
So  completely  is  this  the  case  that  the 
argument  made  bv  the  appellant  to  sus- 
tain jurisdiction  frankly  admits  that  the 
averments  of  the  bill  are  inadequate  for 
that  purpose,  but  suggests  that  the  na- 
ture and  character  of  the  acts  relied  upon 
are  sufficient  to  justify  the  implication 
that  the  Constitution  of  the  United 
States  was  relied  upon  as  a  basis  for 
jurisdiction,  and  thus  to  cure  the  insuffi- 
ciency. .  .  .  But  even  if  this  impossible 
assumption  were  yielded  to,  there  would 
yet  be  no  ground  upon  which  to  rest 
jurisdiction,  since  the  bill  contains  alle- 
gations which  would  exclude  the  possi- 
bility of  implying  from  the  facts  alleged 
that  there  was  an  intention  to  base  juris- 
diction on  rights  asserted  under  the  Con- 
stitution of  the  United  States.  We  say 
this  because  par.  XII  of  the  bill  unmis- 
takably charges  that  the  acts  complained 
of  were  the  result  of  the  negligence  of 
the  carrier  in  operating  its  trains,  thus 
excluding  the  possibility  of  affixing  to 
them  the  character  of  state  action  so  as 
to  bring  them  within  the  14th  Amend- 
ment." 

After  the  federal  Supreme  Court  had 
decided  that  a  state  maximum  freight 
rate  law  was  valid,  and  ordered  the  dis- 
missal of  suits  by  railroad  companies  to 
enjoin  the  operation  and  enforcement  of 
such  law,  the  state  brought  suit  against 
said  railroads  to  recover  the  excess 
charged  and  paid  while  the  injunctions 
were  in  force.  Holding  that  no  federal 
question  was  involved  the  court  said: 
*"  It  has  been  suggested  that  '  pleading  by 
plaintiff  of  the  maximum  rate  statutes 
of  Missouri  and  his  reliance  thereon  is  a 
claim  of  the  validity  of  aaid  statutes, 
and  the  pleading  thereof  invokes  the 
sanction  of  the  fifth  and  fourteenth 
amendments  of  the  Con.stitution  of  the 
United  States,'  and  that  consequently 
there  inheres  in  the  pleading,  by  neces- 
sary implication,  claim  of  the  validity  of 
the  statute;  that  this  means  that  said 
pleaded  statutes  do  not  deprive  one  of  his 
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or  its  property  without  due  procese  of 
law,  and  hence  do  not  violate,  but  on  the 
contrary  invoke  the  sanction  and  protec- 
tion of,  the  fifth  and  fourteenth  amend- 
menta  to  the  Constitution  of  the  United 
States.  If  this  he  true,  any  suit  founded 
upon  a  state  statute  necessarily  involves 
a  federal  question  by  implication,  and  all 
such  litigation  would  be  automatically, 
upon  suggestion,  transferred  from  state 
to  federal  jurisdictions.  The  statement 
of  such  a  necessarily  far-reaching  result 
reveals  the  infirmity  of  this  contention." 
Missouri  r.  Chicago,  etc.,  R.  Co.,  (W.  D. 
Mo.  1914)    216  Fed.  662. 

b.  Unconntitutional   Municipal   Ordinance 

See  also  supra,  this  note.  VIII,  4,  b, 
p.  896,  and  infra,  IX,  2,  p.  906. 

Impairment  of  contract  obligation. —  In 
McCormick  r.  Oklahoma  City,  (1915)  236 
U.  S.  657,  35  S.  Ct.  455,  59  U.  S.  (L.  ed.) 
771,  holding  that  no  feileral  Question  was 
presented  by  the  plaintiff's  bill,  the  court 
said :  "  The  gravamen  of  the  suit  is  that 
under  an  ordinance  of  the  city,  resolutions 
were  passed  by  the  city  council  at  differ- 
ent times  providing  for  the  paving  of  cer- 
tain streets  in  the  city,  and  that  under 
due  and  legal  proceedings  had  under  such 
resoluticms  plans,  specincations,  and  esti- 
mates of  the  work  were  prepared  by  the 
city  engineer.  That  in  accordance  with 
these  and  notices  published  complainant 
filed  with  the  city  clerk  proposals  and 
bids  which  were  afterwards  by  the  coun* 
cil  duly  accepted;  that  they,  therefore, 
became  and  constituted  valid  and  binding 
contracts  between  the  city  and  complain- 
ant for  making  such  improvements,  and 
that  he,  by  reason  of  sucn  contracts,  has 
a  vested  right  of  property  in  the  same, 
and  is  entitled  to  be  permitted  to  per- 
form the  same.  That  subsequently  the 
council  attempted  by  resolution  or  motion 
to  reconsider  its  action  and  to  set  aside 
the  awards,  in  violation  of  complainant's 
rights.  That  he  tendered  formal  written 
contracts  and  requested  the  acting  mayor 
to  execute  them,  but  that  officer  refused 
to  do  so,  or  to  approve  the  bonds  pre- 
sented therewith.  That  complainant  has 
done  in  all  other  particulars  the  things 
required  to  be  done  and  "performed  by  him, 
and  had  done  some  work  under  his  con- 
tracts before  they  were  attcmpte<l  to  be 
set  aside.  That,  unless  restrained,  the 
city  will  deprive  complainant  of  the  privi- 
lege of  making  the  improvements  and  pre- 
vent him  from  making  the  profits  thereon, 
which  would  amount  to  at  least  $45,000; 
that  the  attempt  of  the  city  to  set  aside 
the  awards  to  complainant  *  is  in  viola- 
tion of  the  Constitution  of  the  United 
States,  and  in  violation  of  the  constitution 
and  laws  of  the  state  of  Oklahoma,  and 
is  an  attempt  to  deprive  this  complainant 
of  property  without  due  process  of  law.* 
These  are  the  general  outlines  of  the  bill, 
and  they  are  sufficient  to  show  that   di- 


versity of  citizenship  was  alleged,  and,  in 
a  general  way,  that  the  Constitution  of 
the  United  States  and  of  the  state  of 
Oklahoma  were  violated.  The  basis  of 
the  latter  allegation  is  that  complainant 
had  binding  contracts  with  the  city  which 
the  city  refused  to  permit  him  to  per- 
form. Their  breach  is  alleged  and  noth- 
ing more,  and  the  allegation  gets  no  other 
quality  or  character  by  the  asFcrtion  that 
complainant  had  a  *  vested  right  of  prop- 
erty '  in  the  contracts  or  their  perform- 
ance, and  that  to  take  this  away  is  a  dep- 
rivation of  property  without  due  process 
of  law.  Nor  would  such  be  the  result  if 
complainant  had  averred  that  the  circum- 
stances amounted  to  an  impairment  of  the 
obligation  of  his  contract, —  a  contention 
which  he  in  effect  urged  upon  the  oral 
argument.  The  case,  therefore,  falls  un- 
der the  ruling  in  St.  Paul  Gaslight  Co.  r. 
St.  Paul,  fl901]  181  U.  S.  142,  21  S.  Ct. 
575,  45  U.  S.  (L.  ed.)  788,  and  subse- 
quent cases.  In  Dawson  v.  Columbia  Ave, 
Sav.  Fund,  etc.,  Co.,  [19051  197  U.  S.  178, 
181,  25  S.  Ct.  420,  49  U.  S.  (L.  ed.)  713, 
716,  it  was  said  that  the  mere  fact  that  a 
city  is  a  municipal  corporation  does  not 
give  to  its  refusal  to  perform  a  contract 
the  character  of  a  law  impairing  its  obli- 
gation, or  depriving  of  property  without 
due  process  oi  law." 

The  federal  court  has  no  jurisdiction, 
apart  from  diverse  citizenship,  of  a  suit 
by  a  corporation  against  a  city  wherein 
it  is  alleged  that  a  resolution  of  the  city 
council  is  a  law  impairing  the  obligation 
of  contracts  and,  if  carried  out,  will  take 
the  property  of  the  corporation  without 
due  process  of  law,  but  the  resolution, 
quotwi  in  the  bill,  can  properly  be  con- 
strued only  as  a  direction  to  the  city 
solicitor  to  take  action  to  enforce  the 
citv's  position.  Des  Moines  r.  Dea  Moines 
City  R.  Co.,  (1909)  214  U.  S.  179,  29  S. 
Ct.  653,  53  U.  S.  (L.  ed.)  958,  the  court 
saying:  "The  only  action  to  be  expected 
from  a  city  solicitor  is  a  suit  in  court. 
We  cannot  take  it  to  have  been  within 
the  meaning  of  the  direction  to  him  that 
he  should  take  a  posse  and  beein  to  pull 
up  the  tracks.  The  order  addressed  to 
the  companies  to  remove  their  tracks  was 
simply  to  put  them  in  the  position  of  dis- 
obedience, as  ground  for  a  suit,  if  the 
city  was  right." 

Violation  of  due  process  clause. —  A 
federal  court  is  without  jurisdiction  of  a 
suit  to  enjoin  the  enforcement  of  a  mu- 
nicipal ordinance,  on  the  ground  that  it 
impairs  the  obligation  of  a  contract  or 
deprives  complainant  of  property  without 
due  process  of  law,  in  violation  of  the 
Constitution  of  the  United  States,  when 
the  bill  alleges  that  no  power  had  been 
granted  to  the  municipality  by  the  con- 
stitution or  legislature  of  the  state  to 
pass  such  ordinance;  the  prohibition  of 
the  Federal  Constitution  being  against 
state  action  only.     L<misville  r.  Cumber- 
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l&nd  Telephone,  etc.,  Co.,  (C.  C.  A.  6th 
Cir.  1907)  165  Fed.  725,  84  C.  C.  A.  151, 
12  Ann.  Cas.  500,  where  the  court  said: 
"  The  most  that  can  be  made  of  the  aver- 
ments of  this  bill  is  that  it  presents  ques- 
tions arising  under  the  Constitution  and 
laws  of  the  state.  The  remedy  in  such 
cases  is  in  the  courts  of  the  state.  If  it 
shall  turn  out  that  the  common  council 
did  have  general  power  to  regulate  the 
charges  of  telephone  companies  rendering 
services  within  the  city  of  Louisville,  and 
that  it  has  illegally  exercised  that  power, 
either  because  it  has  thereby  impaired 
the  obligation  of  a  contract,  or  by  im- 
posing rates  which  are  unjust  and  con- 
fiscatory, a  federal  question  may  arise. 
But  it  is  not  enough  to  found  jurisdic- 
tion upon  that  such  a  question  may 
arise  when  the  bill  expressly  avers  that 
the  action  of  the  common  council  is  not 
imputable  to  the  state  by  charging  that 
no  such  power  had  been  delegated  by  the 
state." 

A  municipal  ordinance  not  passed  in 
accordance  with  legislative  aiithority  is 
not  a  law  of  the  state  within  the  mVan- 
ing  of  the  prohibitions  of  the  Constitu- 
tion of.  the  United  States,  and  a  suit  to 
enjoin  the  enforcement  of  an  ordinance 
alleged  to  have  been  passed  in  violation 
of  the  requirements  of  the  state  law  pre- 
sents no  question  arising  under  the  Con- 
stitution, which  confers  jurisdiction  on  a 
federal  court,  on  the  ground  that  the  en- 
forcement of  the  ordinance  will  deprive 
complainants  of  property  without  due 
process  of  law.  Savannah  r.  Hoist,  (C. 
C.  A.  6th  Cir.  1904)  132  Fed.  901,  65 
C.  C.  A.  449,  reversing  (S.  D.  Ga.  1904) 
131  Fed.  931,  where  the  court  said:  "  It 
is  true  that  the  bill  contains  the  general 
averment,  found  in  many  records  where 
the  jurisdiction  has  been  denied,  that 
the  acts  of  the  defendants  sought  to  be 
enjoined  *  would  deprive  plaintiffs  of  their 
property  rights  without  due  process  of 
law,  and  in  contravention  of  the  Consti- 
tution of  the  United  States.'  This  con- 
clusion of  the  pleader  is  not  controllinj?. 
VVe  must  look  to  the  case  made  by  the 
bill.  ...  It  is  not  alleged,  or  even  as- 
serted, in  argument,  that  the  legislature 
of  Georgia  has  passed  any  statute  which 
conflicts  with  the  Constitution  or  laws 
of  the  United  States;  nor  is  it  alleged 
that  it  has  conferred,  or  attempted  to 
confer,  on  the  mayor  and  aldermen  of  the 
city  of  Savannah  the  authority  to  enact 
such  ordinances.  ...  It  does  not  appear 
that  the  municipal  corporation  had  acted 
under  the  authority  of  a  Georgia  law 
alleged  to  be  violative  of  the  Constitu- 
tion. The  case  comes  clearly,  we  think, 
within  the  principle  stated  in  Barney  v. 
New  York,  [1904]  193  U.  S.  430,  24  S. 
Ct.  502,  48  U.  S.  (L.  ed.)  737,  where 
the  Supreme  Court  held  that  tlie  Circuit 
Court  was  without  jurisdiction." 


c.  Federal  Laws 
Riparian  lights  in  navigable  waters.— 
In  Norton  v.  Whiteside,  (1915)  239 
U.  S.  144,  38  S.  Ct.  97,  60  U.  S.  (L.  ed.) 
186,  the  plaintiff  sued,  from  one  point  of 
view  to  quiet  his  title  to  a  certain  island 
which  had  emerged  from  the  waters  in 
front  of  his  land  on  the  Minnesota  side 
of  the  upper  comer  of  Lake  Superior; 
or,  in  a  broader  aspect,  to  protect  his  as- 
serted riparian  rights  in  the  submerged 
land  in  front  of  his  shore  property,  the 
defendants  bein^  proprietors  of  land  on. 
the  Wisconsin  side,  or -of  the  whole  part 
of  the  emerged  island  in  the  stretch  of 
water  between  the  two  shores.  The  sub- 
stance of  the  allegations  in  the  bill  and 
the  relief  prayed  is  stated  in  the  opinion 
of  the  court,  wherein  it  was  held  that  no 
federal  question  was  presented,  for  the 
following  reasons:  "First,  because  as 
to  the  claim  of  riparian  rights  on  the 
navigable  waters  in  question,  it  was  long 
since  affirmatively  settled  that  such  claim 
solely  involves  a  question  of  state  law, 
and  therefore  at  tne  time  the  bill  was 
filed  it  was  not  open  to  contend  to  the 
contrary.  .  .  .  Second,  because  the  mere 
fact  that  both  parties,  the  one  holding 
on  the  Wisconsin  shore  and  the  other  on 
the    Minnesota    shore,   had    acquired    the 

Property  by  them  held  from  the  United 
tates,  it  is  also  affirmatively  settled,  in 
no  way  changes  the  situation.  .  .  .  Third, 
because,  so  far  as  the  references  in  the 
bill  to  the  organization  of  the  Northwest 
Territory  and  to  the  various  provisions 
relating  to  navigable  waters  are  con- 
cerned, however  interesting  they  may  be 
historically,  we  can  see  not  the  slightest 
ground  for  the  contention  that  they  were 
controlling  or  in  any  way  could  influence 
the  question  of  the  nature  and  character 
of  the  riparian  rights  enjoyed  under  the 
state  law  by  the  complainants.  Fourth, 
because  we  can  discover  in  the  averments 
of  the  bill  no  substantive  statement  indi- 
cating that  it  was  contended  to  the  con- 
trary, unless  it  be  that  such  purpose 
could  be  implied  as  the  result  of  the 
general  averments  of  the  bill  which  we 
have  quoted  concerning  the  general  in- 
tent of  Congress  to  preserve  free  naviga- 
tion. But  it  we  were  to  indulge  in  such 
assumption  the  result  would  not  be  differ- 
ent, as  the  averments  in  question  make 
no  reference  to  any  specific  legislation  of 
Congress  which  would  have  the  slightest 
influence  upon  the  determination  of  the 
existence  of  the  riparian  rights  which 
the  bill  asserted.  Fifth,  becauae  We  are 
clearly  of  the  opinion  that  the  mere  fact 
that  Congress,  in  the  exercise  of  its 
power  to  improve  navigation,  directed  the 
construction  of  the  new  channel,  affords 
no  basis  whatever  for  the  assumpticm  that 
thereby,  as  a  matter  of  Federal  law, 
rights  of  property,  if  secured  by  the  state 
law,  were  destroyed,  and  new  rights  of 
property  under  the  assumption   indulged 
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in,  incompatible  with  that  law,  were  be- 
stowed by  Congre8s.  And  especially  are 
we  constrained  to  this  view  oy  the  fact 
that  there  is  no  question  here  of  any 
interference  with  work  done  by  the 
United  States  under  its  paramount  au- 
thority to  improve  navigation,  or  any 
attempt  to  render  the  result  of  that  work 
inefficacious.  .  .  .  Finally,  we  are  of  opin- 
ion that  the  question  whether  the  stretch 
of  water  and  the  channel  through  it  be 
treated  as  a  part  of  Lake  Superior,  as 
asserted  by  the  complainant,  or  be  con- 
sidered at  the  point  in  issue  as  a  mere 
continuation  of  the  St.  Louis  river,  as 
asserted  by  the  defendants  ...  is  wholly 
negligible  for  the  purpose  of  determining 
whether  a  substantial  Federal  question 
was  alleged." 

Federal  Employers'  Liiibility  Act. —  In 
an  action  to  recover  damages  for  in- 
juries sustained  by  the  plaintiff  while  in 
the  employ  of  the  defendant  railroad  com- 
pany, wherein  it  was  held  that  the  com- 
plaint did  not  allege  a  cause  of  action 
arising  under  the  federal  Employers'  Lia- 
bility Act  of  April  22,  1908,  ch.  149  (in 
title  Railboads),  the  court  said:  '^The 
averments  of  the  complaint  as  to  the 
manner  of  the  receiving  of  the  injury  by 
plaintifT  showed  conclusively  that  it  did 
not  occur  in  interstate  commerce.  The 
mere  fact  that  the  coal  might  be  or  was 
intended  to  be  used  in  the  conduct  of 
interstate  commerce  after  the  same  was 
mined  and  transported  did  not  make  the 
injury  one  received  by  the  plaintiff  while 
he  was  engaged  in  interstate  commerce. 
The  injury  happening  when  plaintiff  was 
preparing  to  mine  the  coal  was  not  an 
mjury  happening  in  interstate  commerce, 
and  the  defendant  was  not  then  carrying 
on  interstate  commerce, —  facts  essential 
to  recovery  under  the  employers'  liability 
act."  Delaware,  etc.,  R.  Co.  v.  Yurkonis, 
(191.5)  238  U.  S.  439,  35  S.  Gt.  902,  59 
U.  S.   (L.  ed.)    1397. 

Indian  allotment  statutes. — A  bill  in 
equity  to  determine  conflicting  claims  to 
a  tract  of  land  allotted  to  Creek  Indians 
made  no  mention  of  the  federal  statutes 
relating  to  allotments  or  of  any  contro- 
versy respecting  their  validity,  construc- 
tion or  effect,  nor  by  necessary  implica- 
tion did  it  point  to  such  a  controversy. 
It  contained  enough  to  indicate  that  those 
statutes  constituted  the  source  of  plain- 
tiff's title  or  right,  and  also  showed  that 
defendants  were  in  some  way  claiming 
the  land,  and  particularly  the  oil  and 
gas  adversely  to  him;  but  beyond  this 
the  nature  of  the  controversy  was  left 
unstated  and  uncertain.  The  court  held 
that  the  bill  did  not  state  a  case  arising 
under  the  statutes  above  mentioned,  as 
the  controversy  could  have  arisen  in  dif- 
ferent ways,  wholly  independent  of  the 
source  from  which  plaintiff's  right  or  title 
was  derived.  Shulthis  v.  McDougal, 
(1912)  225  U.  S.  561,  32  S.  Ct.  704,  56 
V.  S.    (L.  ed.)    1205. 


In  Taylor  f?.  Anderson,  (1914)  234 
U.  S.  74,  34  S.  Ct.  724,  58  U.  S.  (L.  ed.) 
1211),  holding  that  the  case  disclosed  by 
the  petition  in  the  federal  court  for  Okla- 
homa was  not  one  arising  under  a  law 
of  the  United  States,  when  tested  by  the 
established  standard  of  pleading  in  such 
cases,  the  court  said :  *'  The  action  was 
in  ejectment.  The  petition  alleged  that 
the  plaintiffs  were  owners  in  fee  and  en- 
titled to  the  possession;  that  the  defend- 
ants had  forcibly  taken  possession  and 
were  wrongfully  keeping  the  plaintiffs 
out  of  possession,  and  that  the  latter 
were  damaged  thereby  in  a  sum  named. 
Nothing  more  was  required  to  state  a 
good  cause  of  action.  Snyder's  Comp. 
Laws  (Okla.)  S§  5627,  6122;  Joy  v.  St. 
Louis,  [1906]  201  U.  S.  332,  340,  26  S. 
Ct.  478,  50  U.  S.  (L.  ed.)  776,  780.  But 
the  petition,  going  beyond  what  was  re- 
quired, alleg^  with  much  detail  that 
tlie  defendants  were  asserting  ownership 
in  themselves  under  a  certain  deed,  and 
that  it  was  void  under  the  legislation  of 
Congress  restricting  the  alienation  of 
lands  allotted  to  the  Chootaw  and  Chicka- 
saw Indians.  However  essential  or  ap- 
propriate these  allegations  might  have 
been  in  a  bill  in  equity  to  cancel  or  annul 
the  deed,  they  were  neither  essential  nor 
appropriate  m  a  petition  in  ejectment. 
Apparently,  their  purpose  was  to  antici- 
pate and  avoid  a  defense  which  it  was 
supposed  the  defendants  would  interpose; 
but,  of  course,  it  rested  with  the  defend- 
ants to  select  their  ground  of  defense, 
and  it  well  might  be  that  this  one  would 
not  be  interposed.  In  the  orderly  course, 
the  plaintiffs  were  required  to  state  their 
own  case  in  the  first  instance,  and  then 
to  deal  with  the  defendants'  after  it 
should  be  disclosed  in  the  answer.  Snv- 
der'H  Comp.  Laws,  (Okla.)  §§  5634,  5642, 
5G68;  Boston,  etc.,  Consol.  Copper,  etc., 
Min.  Co.  V.  Montana  Ore  Purchasing  Co., 
[1903]  188  U.  S.  632,  639,  23  S.  Ct.  434. 
47  U.  S.   (L.  ed.)   626,  631." 

Federal  land  laws.—  The  petition  in  an 
action  of  ejectment  does  not  present  a 
case  arising  under  the  laws  of  the  United 
States  of  which  a  federal  Circuit  Court 
has  jurisdiction  without  diversity  of  citi- 
zenship because  it  states  that  there  is  a 
dispute  between  the  parties  over  the  con- 
struction of  the  patent  from  the  United 
States  and  several  Acts  of  Congress  set 
out  as  the  source  of  plaintiff's  title,  where 
its  averments  show  that  the  real  contro- 
versy is  over  the  claim  of  plaintiff  that 
he  is  entitled  to  the  land  formed  by  ac- 
cretion, since  the  patent  was  issued,  and 
after  the  statutes  were  passed.  Joy  r. 
St.  Louis,  (1906)  201  U.  S.  332,  26  S".  Ct 
478,  50  U.  S.  (L.  ed.)  776,  whore  the 
court  said:  "Original  jurisdiction,  it 
has  been  freqjuently  held,  must  appear 
by  the  plaintiff's  statement  of  his  own 
claim,  and  it  cannot  be  made  to  appear 
by  the  assertion  in  the  plaintiff's  plead- 
ing that  the  defense  raises  or  will  raise 
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a  federal  question.  .  .  .  The  mere  fact 
that  the  title  of  plaintiff  comes  from  a 
patent  or  under  an  act  of  Congress  does 
not  show  that  a  federal  question  arises. 
...  To  say  that  there  is  a  dispute  be- 
tween the  parties  as  to  the  construction 
of  the  patent  or  of  the  several  acts  of 
Congress  referred  to  does  not  raise  a 
federal  question,  because  a  statement 
that  there  is  such  dispute  is  entirely  un- 
necessary in  averring  or  proving  plain- 
tiff's cause  of  action.  His  source  of  title, 
as  set  forth  in  the  petition,  might  not  be 
disputed,  and  the  defense  might  rest  upon 
the  defense  of  adverse  possession,  as  set 
up  in  the  answer.  If  defendants  con- 
tented' themselves  on  the  trial  with  proof 
of  such  defense,  then  no  question  of  a 
federal  nature  would  have  been  tried  or 
decided.  .  .  .  The  question  before  us  is 
wholly  different  from  the  case  of  a  writ 
of  error  to  a  state  court  founded  upon 
section  709  of  the  Revised  Statutes  of  the 
United  States  [Judicial  Code,  §  237,  infra, 
this  title,  vol.  5].  A  federal  question  may 
appear  in  the  course  of  the  trial,  and 
some  right  specially  claimed  or  set  up 
under  a  Federal  statute  may  have  been 
denied,  and  the  party  against  whom  the 
decision  was  made  can  have  the  question 
reviewed  by  this  court  under  that  sec- 
tion." See  further  as  to  suits  involving 
federal  land  laws,  infra,  this  note,  X,  23, 
p.  935  et  aeq, 

d.  Treaty 

See  also  cases  cited  infra,  this  note, 
XI,  p.  942. 

In  general.— "  Some  right,  title,  privi- 
lege, or  immunity  dependent  on  the  treaty 
nHist  be  so  set  up  or  claimed  as  to  re- 
quire the  .  .  .  court  to  pass  on  the  ques- 
tion of  the  validity  or  construction  in  dis- 
posing of  the  right  asserted.  Muse  v.  Ar- 
lington Hotel  Co.,  (1897)  168  U.  S.  430, 
18  S.  Ct.  109,  42  U.  S.  (L.  ed.)  531." 
Filhiol  V.  Maurice,  (1902)  185  U.  S.  108, 
22  S.  Ct.  560,  46  U.  S.  (L.  ed.)  27. 

Illustration.— In  Muse  v.  Arlington 
Hotel  Co.,  (1897)  168  U.  S.  430,  18 
S.  Ct.  109,  42  U.  S.  (L.  ed.)  531,  an 
action  of  ejectment,  wherein  it  was  held 
that  the  complaint  did  not  disclose  a 
case  arising  under  the  Constitution  or  a 
treaty,  the  court  said:  "The  amended 
complaint  stated  that  plaintiffs  would 
'  rely  upon  the  following  written  evi- 
dences of  their  title  for  the  maintenance 
of  this  action,'  and  enumerated,  among 
them,  *  the  3d  article  of  the  treaty  be- 
tween the  United  States  of  America  and 
the  French  Republic  of  April  30,  1803, 
which  was  ratified  on  the  2l8t  of  October, 
1803;'  and  the  '5th  Amendment  to  the 
Constitution  of  the  United  States;'  but 
nowhere  was  any  right,  title,  privilege, 
or  immunity  asserted  to  be  derived  from 
either  constitution  or  treaty.  There  was 
nothing  to  indicate  in  what  way,  if  any, 
the  cause  of  action  was  claimed  to  arise 


from  either.  The  5th  Amendment  pro- 
hibits the  deprivation  of  property  with- 
out due  process  of  law,  and  the  taking 
of  private  property  for  public  use  with- 
out compensation.  The  treaty  of  cession 
(Public  Treaties,  p.  232)  provided  for 
the  protection  of  the  inhabitants  of  the 
territory  ceded  in  the  enjoyment  of  their 
property.  But  neither  amendment  nor 
treaty  gave  what  was  not  already  pos- 
sessed." 

A  complaint  in  ejectment  averring  an 
infraction  by  the  United  States,  under 
whom  defendant  claimed,  of  its  obliga- 
tions under  a  treaty,  was  insufficient  to 
give  jurisdiction  to  the  federal  court,  as 
any  action  by  the  government  was  matter 
of  defense  and  might  never  be  presented 
by  defendant.  Filhiol  v,  Maurice,  (1902) 
185  U.  S.  108,  22  S.  Ct.  560,  46  U.  S. 
(L.  ed.)  27;  Filhiol  t\  Torney,  (1904) 
194  U.  S.  356,  24  S.  Ct.  698,  148  U.  S. 
(L.  ed.)  1014,  affirming  (E.  D.  Ark. 
1903)    119  Fed.  974. 

Where  complainant's  bill  to  quiet  title 
showed  that  the  controversy  involved  was 
not  over  the  construction  of  the  treaty, 
but  as  to  the  validity  of  conflicting  claims 
of  title  under  Spanish  and  Mexican  land 
grants  prior  to  the  treaty,  the  federal 
court  has  no  jurisdiction.  Chrystal 
Springs  Land  &  Water  Co.  t?.  Los  An- 
geles, (S.  D.  Cal.  1897)  82  Fed.  114, 
affirmed  (1900)  177  U.  S.  169,  20  S.  Ct 
573,  44  U.  S.  (L.  ed.)  720.  To  the  same 
effect  see  Joy  t?.  St.  Louis,  (E.  D.  Mo. 
1903)  122  Fed.  524,  affirmed  (1906)  201 
U.  S.  332,  26  S.  Ct.  478,  50  U.  S.  (L.  ed.) 
770. 

e.  Action  on  Federal  Judgment 

No  federal  question  ipso  facto. — '*Xor 
can  the  jurisdiction  of  the  circuit  court 
be  maintained  upon  the  theory  that  the 
suit  is  one  arising  under  the  Constitution 
or  laws  of  the  United  States.  Tlie  fact 
that  it  was  brought  to  recover  the  amount 
of  a  judgment  of  a  court  of  the  United 
States,  does  not,  of  itself,  make  it  a  suit 
of  that  character;  for  the  plaintiff,  with- 
out raising  by  his  complaint  any  distinct 
question  of  a  federal  nature,  and  without 
indicating,  by  proper  averment,  how  the 
determination  of  any  question  of  that 
character  is  involved  in  the  case,  seeks 
to  enforce  an  ordinary  right  of  pruj'ir:y, 
by  suing  upon  the  judgment  merely  as  a 
security  of  record,  showing  a  debt  due 
from  the  City  of  Watertown.  Provident- 
Sav.  Life  Assur.  Soc.  v.  Ford,  [1885]  114 
U.  S.  635,  641,  [5  S.  Ct.  1104],  29  U.  S. 
(L.  ed.)  [261],  263."  Metcalf  r.  Water- 
town,  (1888)  128  U.  S.  586,  9  S.  Ct.  173, 
32  U.  S.  (L.  ed.)   543. 

IX.  Suits  Arising  undes  Constitution 
1.  In   General 
Rule  stated. — "  When  a  suit  does  not 
really    and    substantially   involve    a   dis- 
pute  or  controversy   as  to   the  effect  or 
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construction,  upon  the  determination  of 
which  the  result  depends,  then  it  is  not 
a  suit  arising  under  the  Constitution. 
Shreveport  v.  Cole,  [1889]  129  U.  S.  36, 
[9  S.  Ct.  210],  32  U.  S.  (L.  ed.)  589; 
Starin  r.  New  York,  [1886]  115  U.  JS. 
248,  257,  [6  S.  Ct.  28],  29  U.  S.  (L.  ed.) 
388,  390;  Little  York  Gold  Washing,  etc., 
Co.  V.  Keyes,  [1877]  96  U.  S.  199,  24 
U.  S.  (L.  ed. )  656.  The  judicial  power 
extends  to  all  eases  in  law  and  equity 
arising  under  the  Constitution,  but  these 
are  cases  actually,  and  not  potentially, 
arising,  and  jurisdiction  cannot  be  as- 
sumed on  mere  hypothesis.  In  this  claas 
of  cases  it  is  necessary  to  the  exercise  of 
original  jurisdiction  by  the  Circuit  Court 
that  the  cause  of  action  should  depend 
upon  the  construction  and  application  of 
the  Constitution,  and  it  is  readily  seen 
that  cases  in  that  predicament  must  be 
rare.  Ordinarily  the  question  of  the  re- 
pugnance of  a  state  statute  to  the  im- 
pairment clause  of  the  Constitution  is  to 
be  passed  upon  by  the  state  courts  in  the 
iirst  instance,  the  presumption  being  in 
all  cases  that  they  will  do  what  the  Con- 
stitution and  laws  of  the  United  States 
require  (Chicago,  etc.,  R.  Co.  v,  Wiggins 
Ferry  Co.,  (1883)  108  U.  S.  18,  [1  S.  Ct. 
614,  617],  27  U.  S.  (L.  ed.)  636)  and  if 
there  be  ground  for  complaint  of  their 
decision,  the  remedy  is  by  writ  of  error 
under  section  709  of  the  Revised  Statutes 
[now  Judicial  Code,  sec.  237,  infray  this 
title,  vol.  6]."  New  Orleans  t.  Benja- 
min, (1894)  153  U.  S.  411  [14  S.  Ct. 
905],  38  U.  S.  (L.  ed.)  764,  per  Mr. 
Chief  Justice  Fuller. 

**  It  is  perfectly  well  settled  that  the 
courts  of  the  United  States  have  juris- 
diction, without  regard  to  the  citizenship 
of  the  parties,  over  all  such  cases  as  are 
described  in  the  judiciary  act,  and  wherein 
what  is  called  a  federal  question  is  raised 
by  the  plaintiff's  petition  or  bill  of  com- 
plaint, and  as  the  courts  of  the  United 
States,  especially  the  Supreme  Court,  are 
the  final  arbiters  of  constitutional  con- 
struction, the  power  of  those  courts  ex- 
tends over  all  statutes,  whether  passed 
by  a  state  Legislature  or  by  Congress, 
which  are  claimed  to  be  in  contravention 
of  the  Constitution  of  the  United  States, 
though  not  to  statutes  claimed  to  be  void 
under  a  state  Constitution.  No  citation 
of  authorities  is  necessary  upon  these 
propositions."  Douglas  Park  Jockey 
Club  V.  Grainger,  (W.  D.  Ky.  1906)  146 
Fed.  414. 

"  We  are  all  of  the  opinion  that  a  con- 
stitutional question  is  not  presented  every 
time  the  court  has  occasion  to  apply  the 
well-settled  rules  of  the  common  law 
regulating  and  defining  the  rights,  du- 
ties, and  obligations  of  common  carriers, 
whether  the  carriage  be  intrastate  or  in- 
terstate." Murray  r.  Chicago,  etc.,  R. 
Co.,  (C.  C.  A.  8th  Cir.  1899)  92  Fed. 
868,  35  C.  C.  A.  62,  per  Caldwell,  J. 


Where  the  constitutionality  of  a  state 
law  is  admitted,  but  it  is  asserted  that 
its  construction  by  the  state  officers  was 
such  as  to  render  the  Act  unconstitu- 
tional, a  federal  question  is  not  presented. 
Arbuckle  v.  Blackburn,  (1903)  191  U.  S. 
405,  24  8.  Ct.  148,  48  U.  S.  (L.  ed.)  239. 

Regulation  of  gas  rates. — ^A  suit  by  a 
gas  company  to  enjoin  enforcement  of 
legislative  regulation  of  its  gas  rates  on 
the  ground  that  such  legislation  in- 
fringes the  Fourteenth  Amendment  of 
the  Federal  Constitution  is  within  the 
jurisdiction  of  the  federal  court.  Wlll- 
cox  V.  Consolidated  Gas  Co.,  (1909)  212 
U.  S.  19,  29  S.  Ct.  192,  53  U.  S.  (L.  ed.) 
382,  15  Ann.  Cas.  1034,  48  L. '  R.  A. 
(N.  S.)    1134. 

Internal  revenue  tax. — An  axrtioni 
against  a  collector  of  internal  revenue 
to  recover  the  amount  of  a  tax  paid  him 
under  protest,  the  plaintifif  alleging  that 
the  Act  of  Congress  imposing  the  tax  is 
unconstitutional  is  a  case  arising  under 
the  Constitution  and  within  the  jurisdic- 
tion of  the  federal  court.  Patton  c. 
Brady,  (1902)  184  U.  S.  608,  22  S.  Ct. 
493,  46  U.  S.    (L.  ed.)    713. 

2.  Mtmicipal  Ordinances 

See  also  svpra,  this  note,  VIII,  4,  b, 
p.  896,  and  5,  b,  p.  902. 

a.  Ordinance  Authorized  or  Unauthorized 

In  general. —  In  Cuyahoga  River  Power 
Co.  i\  Akron,  (1916)  240  U.  S.  462,  36 
S.  Ct.  402,  60  U.  S.  (L.  ed.)  743,  a  bill 
in  the  District  Court"  by  a  hydro-electric 
power  company  to  enjoin  a  municipality 
from  appropriating  the  waters  of  a 
stream,  it  was  alleged  that  the  plaintiff 
had  instituted  proceedings  under  the  state 
laws  for  condemnation,  had  sold  bonds 
and  spent  large  sums  and  thereby  gained 
a  paramount  right  to  the  water  and 
necessary  lands;  that  the  defendant  city 
had  passed  an  ordinance  appropriating 
the  water  and  directing  its  solicitor  to 
take  proceedings  in  court  for  the  assess- 
ment of  the  compensation  to  be  paid; 
that  the  city  had  no  constitutional  power, 
under  various  provisions  in  the  state 
constitution  and  statutes  set  forth  in  the 
bill,  to  take  the  property  and  franchises 
alleged  to  belong  to  the  plaintiff,  or  any 
property  for  a  water  supply;  that  the 
city  did  not  intend  to  institute  any  pro- 
ceedings against  the  plaintiff,  but  in- 
tended to  take  its  property  and  rights 
without  compensation;  that  it  was  build- 
ing a  dam  and  had  taken  steps  that 
would  destroy  the  plaintiff's  rights;  that 
it  was  insolvent;  that  the  purpose  of  the 
ordinance  and  certain  statutes  referred  to 
was  to  appropriate  and  destroy  those 
rights  without  compensation;  and  that 
the  defendant  purported  to  be  acting 
under  the  ordinance,  and  that  in  so  act- 
ing it  violated  the  14th  Amendment  of  the 
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Federal  ConBtitution.  The  district  court 
dismiHsed  the  bill  fur  want  of  jurisdiction 
on  the  ground  that  it  presented  no  federal 
question,  because,  if  the  plaintiff  had  any 
rights,  thev  could  be  appropriated  (inly 
by  paying  tor  them  in  pursuance  of  a  ver- 
dict of  the  jury  and  a  judgment  of  a 
court.  On  direct  appeal  to  the  Supreme 
Court  from  the  decree  of  dismissal  the 
court  said :  '*  It  is  established  that  such 
action  is  to  be  regarded  as  the  action  of 
the  state.  Raymond  r.  Chicago  Union 
Traction  Co.,  [1907]  207  U.  §.  20,  28 
S.  Ct.  7,  52  U.  S.  (L.  ed.)  78,  12  Ann. 
Cas.  757;  Home  Telephone,  etc.,  Co.  f. 
Los  Angeles,  [1913]  227  U.  S.  278,  33 
S.  Ct.  312,  57  U.  S.  (L.  ed.)  510. 
Whether  the  plaintiff  has  any  rights  tliat 
the  city  is  bound  to  respect  can  be  decided 
only  by  taking  jurisdiction  of  the  case; 
and  the  same  is  true  of  other  questions 
raised.  Therefore  it  will  be  necessary  for 
the  District  Court  to  deal  with  the  merits, 
and  to  that  end  the  decree  must  be  re- 
versed." 

Where  jurisdiction  of  the  federal  court 
can  be  sustained  only  upon  the  theory 
that  the  suit  is  one  arising  under  the 
Constitution  of  the  United  States  "  the 
suit  would  not  be  of  that  character,  if 
regarded  as  one  in  which  the  plaintiff 
merely  sought  protection  against  the 
violation  of  the  alleged  contract  by  an 
ordinance  to  which  the  state  has  not,  in 
any  form,  given  or  attempted  to  give  the 
force  of  law.  A  municipal  ordinance,  not 
passed  under  supposed  legislative  author- 
ity, cannot  be  regarded  as  a  law  of  the 
state  within  the  meaning* of  the  consti- 
tutional prohibition  against  state  laws 
impairing  the  obligations  of  contracts. 
Murray  r.  Charleston,  [1877]  96  U.  S. 
432,  440,  24  U.  S.  (L.  ed.)  760,  701; 
Williams  v.  Bruffy,  [1877]  96  U.  S.  176, 
183,  24  U.  S.  (L.  ed.)  716,  717;  U»high 
Water  Co.  v,  Easton,  [1887]  121  U.  S. 
388,  392,  [7  S.  Ct.  916],  30  U.  S.  (L.  ed.) 
1059;  New  Orleans  Waterworks  Co.  v, 
Louisiana  Sugar  Refining  Co.,  [1888]  125 
U.  S.  18,  31,  38,  [8  S.  Ct.  741],  31  U.  S. 
(L.  ed.)  607,  612,  014.  A  suit  to  prevent 
the  enforcement  of  such  an  ordinance 
would  not,  therefore,  be  one  arising  under 
the  Constitution  of  the  United  States." 
Hamilton  Gas  Light,  etc.,  Co.  r.  Hamil- 
ton, (1892)  146  U.  S.  258,  13  S.  Ct.  90, 
36  U.  S.    (L.  ed.)    963. 

In  Hamilton  Gas  Light,  etc.,  Co.  v. 
Hamilton,  (1892)  146  U.  S.  258,  13  S.  Ct. 
90,  36  U.  S.  (L.  ed.)  963,  where  the  plain- 
tiff sought  a  decree  enjoining  an  Ohio 
city  from  disconnecting  its  lamp-posts 
from  the  company's  mains  .or  from  light- 
ing the  city  by  any  means  or  process  other 
than  that  of  the  plaintiff's  gas,  as  well 
as  from  issuing  bonds  for  the  purpose  of 
erecting  gas  works,  or  for  the  purpose  of 
providing  gas  works  to  supply  gas  light 
for  the  streets,  lanes,  alleys,  public  build- 
ings   and    places,    and    lor    private    con- 


sumers, the  court  said :  **  We  sustain 
the  jurisdiction  of  the  circuit  court  be- 
cause it  appears  that  the  defendant 
grounded  its  right  to  enact  the  ordinance 
m  question,  and  to  maintain  and  erect 
gas  works  of  its  own,  upon  that  section 
of  the  Municipal  Code  of  Ohio,  adopted 
in  1869  (now  section  24S6  of  the  Re- 
vised Statutes)  providing  that  the  city 
council  of  any  city  or  village  should 
have  power,  whenever  it  was  deemed  ex- 
pedient and  for  the  public  good,  to  erect 
gas  works  at  the  expense  of  the  corpora- 
tion, or  to  purchase  gas  works  already 
erected  therein;  which  section,  the  plain- 
tiff contends,  if  construed  as  conferring 
the  authority  claimed,  impaired  the  ob- 
ligation of  its  contract  previously  made 
with  the  state  and  the  city."  On  the 
merits  of  the  federal  question  in  the 
particular  case,  however,  it  was  held  that 
the  bill  was  properly  dismissed. 

A  bill  to  enjoin  the  enforcement  of  a 
municipal  ordinance  averred  to  be  repug- 
nant to  the  due  process  of  law  clause  of 
the  14th  Amendment  to  the  Federal  Con- 
stitution, presents  a  federal  question, 
even  though,  taking  the  facts  averred  to 
be  true,  the  ordinance  was  also  presump- 
tively repugnant  to  the  state  constitution 
until  it  should  be  decided  by  the  highest 
court  of  the  state  that  the  ordinance  was 
authorized  by  the  state,  and  therefore 
not  repugnant  to  the  state  constitutiim. 
Home  Teleplume,  etc.,  Co.  v.  Los  Angeles, 
(1913)  227  U.  S.  278,  33  &  Ct.  312,  57 
U.  S.  (L.  ed.)  510. 

Jurisdiction  of  a  federal  Circuit  Court 
of  a  suit  to  enjoin  the  enforcement  of  a 
municipal  ordinance  reducing  street  rail- 
way rates  gannot  be  defeated  on  the 
theory  that  a  lack  of  delegated  power  to 
adopt  the  ordinance  withdrew  from  the 
case  any  questirm  as  to  the  impairment 
of  contract  ol^ligations,  where  the  mu- 
nicipality's defense  is  that  certain  other 
ordinances  asserted  as  contracts  did  not 
deprive  it  of  its  continued  power  to  exert 
authority  over  such  rates,  because  the 
state  law  prevented  it  from  abrogating, 
by  subsequent  ccmtracts,  the  right  of 
regulation  expressly  reserved  in  a  prior 
ordinance.  Cleveland  r.  Cleveland  City 
R.  Co..  (1904)  194  U.  S.  517,  24  S.  Ct 
756,  48  U.  S.  (L.  ed.)  1102;  Cleveland 
v.  Cleveland  Electric  R.  Co.,  (1904)  194 
U.  S.  538,  24  S.  Ct.  764,  48  U.  S.  (L.  ed.) 
1109. 

The  exercise  bv  a  citv  council  of  the 
taxing  power  delegated  to  it  by  the  legis- 
lature is  the  act  of  the  state,  within  the 
14th  Constitutional  Amendment,  and  a 
perscm  who  is  thereby  deprived  of  prop- 
erty without  due  pn>cc»8  of  law  may  in- 
voke the  jurisdiction  of  a  federal  court 
on  the  gnmnd  of  a  violation  of  such 
amendment;  but,  where  such  action  is 
without  the  authority  of  or  contrary  to 
state  law,  no  questi<m  arises  under  the 
Constitution     which     gives     such     court 
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jurisdiction.      Risley    r.    Utica,    (N.    D. 
N.  Y.  1909)    173  Fed.  602. 

A  city  ffiven  by  the  state  the  power  to 
contract  for  a  supply  of  water  for  ex- 
tinguishment of  fires,  and  to  tax  prop* 
erty  in  the  city  to  pay  therefor,  made  and 
continued  a  contract  which  was  unrea- 
sonable, and  provided  for  an  excessive 
compensation  to  the  water  company.  The 
state  itself  had  not  approved  or  sanc- 
tioned the  contract  by  its  legislative, 
executive,  or  judicial  authority.  It  was 
held  that  any  illegal  act  of  the  city 
under  the  contract  was  done  without  the 
authority  of  or  contrary  to  the  state  law, 
and  persons  who  had  paid  the  taxes  could 
not  seek  equitable  relief  in  the  federal 
court,   on   the   ground   of   deprivation   of 

Srop<*rty    without    due    process    of    law. 
lisfey  V.  Utica,   (N.  D.  N.  Y.  1910)    179 
Fed.  875. 

In  San  Francisco  r.  United  Railroads, 
(C.  C.  A.  9th  Oir.  1911)  190  Fed.  507,  111 
C.  C.  A.  339,  the  plaintiff  alleged  that 
section  499  of  the  California  Civil  Code 
entered  into  and  became  a  part  of  its 
contract  with  the  defendaYit  city,  and 
that  ordinances  adopted  by  the  city  with 
a  view  to  the  construction  of  a  municipal 
railroad  and  its  acts  in  carrying  out  those 
ordinances  would  result  in  an  impair- 
ment of  the  plaintifTs  contract  as  ex- 
pressed in  its  franchise.  Holding  that 
no  federal  question  was  present^,  the 
court  said :  "  If,  as  alleged  in  the  bill, 
the  impairment  of  the  appellee's  contract 
consists  in  the  fact  that  the  city  is  pro- 
ceeding to  disregard  its  covenant,  and  to 
construct  a  road  in  violation  of  the  pro- 
visions of  section  499,  which  was  made 
a  part  of  the  contract,  we  are  confronted 
with  the  fact  that  the  city  is  proceeding 
to  violate  a  law  of  the  8tat«.  If  its  action 
is  illegal  and  unwarranted,  it  is  primar- 
ily so  because  it  violates  that  law.  If 
its  action  has  the  effect  to  impair  the 
obligation  of  the  contract,  it  also  has 
the  effect  to  violate  the  express  and  para- 
mount law  of  the  state,  and  it  is  there- 
fore void,  and  is  not  state  legislation.  In 
Hamilton  (xas  Light  Co.  v.  Hamilton, 
[1892]  146  U.  S.  258,  266,  13  S.  Ot.  90, 
36  U.  S.  (L.  ed.)  963,  Mr.  Justice  Har- 
lan said:  'A  municipal  ordinance  not 
passed  under  a  suppoHod  legislative  au- 
thority cannot  be  regarded  as  a  law  of 
.the  state  within  the  meaning  of  the  con- 
stitutional prohibition  against  state  laws 
impairing  the  obligation  of  contracts.*  In 
Barney  v.  New  York,  [1904]  193  U.  S. 
430,  24  S.  Ct.  602,  48  U.  S.  (L.  ed.)  737, 
jurisdiction  was  invoked  on  the  ground 
of  deprivation  of  property  without  due 
process  of  law  in  violation  of  the  four- 
teenth amendment.  It  appeared  on  the 
face  of  the  plaintifTs  bill  that  the  acts  of 
the  city  officers  therein  complained  of 
were  not  only  unauthorized,  but  were 
forbidden   by   state    legislation.      It   was 


held  that  no  federal  question  was  in- 
volved. The  court  said:  *  In  the  present 
case  defendants  were  proceeding,  not  <mly 
in  violation  of  provisions  of  the  state 
law,  but  in  opposition  to  plain  prohi- 
bitions.' In  Dawson  v.  Columbia  Ave. 
Sav.  Fund  Trust,  et«.,  Co.,  11906]  197 
U.  S.  178,  25  S.  Ct.  420,  49  U.  S.  (L-  ed.) 
713,  the  trust  company,  a«  mortgagee 
of  the  Dawson  Waten-vorks  Company, 
brought  a  suit  to  restrain  the  city  of 
Dawson  from  taking  measures  to  build 
new  waterworks.  It  set  forth  the  con- 
tract of  the  waterworks  company  with  the 
city,  the  repudiation  of  that  contract  by 
the  city,  the  calling  of  an  election  to  de- 
termine whether  the  city  should  issue 
bonds  to  erect  or  buy  waterworks,  the 
vote  in  favor  of  the  issue,  and  the  i«u- 
ance  of  the  bonds.  It  was  alleged  that 
all  these  acts  were  unlawful,  and  were 
not  warranted  by  the  laws  of  the  state. 
The  court  held  ih&i  the  acts  of  the  mu- 
nicipality under  the  averments  of  the  bill 
did  not  constitute  an  impairment  of  the 
contract  by  the  act  of  the  state.  In 
Memphis  f.  Cumberland  Telephone,  etc., 
Co.,  [1910]  218  U.  S.  624,  31  S.  Ct.  115, 
54  U.  S.  (L.  ed.)  1185,  the  complainant, 
which  had  a  contract  with  the  city,  al- 
leged the  impairment  thereof  by  ordi- 
nances of  the  city,  which  were  alleged  to 
have  been  enacted  without  authority 
either  by  express  terms  or  by  neceseary 
implication  in  the  l^islative  act  whereby 
the  city  was  incorporated.  The  court 
reviewed  its  former  decisions,  and  held 
that  the  case  was  not  one  arising  under 
the  Constitution  and  laws  of  the  United 
States.  The  opinion  reviewed  also  and 
approved  the  decision  of  the  Circuit  Court 
of  Appeal*  for  the  Sixth  Circuit  in  Louisr 
ville  V.  Cumberland  Telephone,  etc.,  Co., 
[C.  C.  A.  6th  Cir.  1907]  155  Fed.  725,  84 
C.  C.  A.  151,  [12  Ann.  Cas.  500].  In  that 
case  it  was  sought  to  restrain  the  enforce- 
ment of  a  municipal  ordinance  regulating 
charges  for  telephone  service  on  the 
ground  that  the  ordinance  violated  the 
obligation  of  a  contract  between  the  com- 
plainant and  the  city,  and  the  bill  alleged 
that  no  pow^er  to  regulate  the  rates  had 
been  granted  by  the  Constitution  or  by 
the  legislature  of  the  state.  *  If  this  be 
true,*  said  Judge  Lurton,  delivering  the 
opinion  of  the  court,  *  there  was  no  state 
authority  behind  the  action  of  the  Louis- 
ville common  council  and  no  ground  to 
claim  that  constitutional  prohibitions 
have  been  violated  which  are  pointed  at 
state  aggression  only.  A  municipal 
ordinance  inav  be  the  exercise  of  a  dele- 
gated legislative  power  conferred  upon  il 
as  one  of  the  political  subdivisions  of 
the  state.  But,  to  be  given  the  effect  and 
force  of  a  law  of  the  state,  it  must  have 
been  enacted  in  the  exercise  of  some  l^is- 
lative  power  conferred  by  the  state  in  the 
premises.'    In  line  with  these  authorities 
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is  the  decision  of  this  court  in  Seattle 
Electric  Co.  v.  Seattle,  etc.,  R.  Co.,  [€. 
C.  A.  9th  Cir.  1911]  186  Fed.  366,  107 
C.  C.  A.  421.  In  that  case  the  ordinance 
which  was  complained  of  and  which  it 
was  said  would  operate  to  deprive  the 
complainant  of  its  property  without  due 

{)rocess  of  law  was  alleged  in  the  bill  to 
lave  been  granted  illegally,  and  without 
right,  and  to  be  'without  authority  in 
law,  and  null  and  void  and  of  no  force 
and  effect.*  We  held,  following  the  cases 
above  cited,  that,  taking  those  averments 
to  be  true,  the  ordinance  complained  of 
was  not  the  act  of  the  state,  and  that 
there  was  no  federal  question  involved. 
When  it  comes  to  the  question  whether 
the  ordinance  of  a  municipality  is  or  is 
not  legislation  by  the  state,  there  can  be 
no  difference  between  an  ordinance  which 
has  been  enacted  ultra  vires  and  an 
ordinance  which  has  been  enacted  in  vio- 
lation of  a  general  statute  of  the  state 
which  prohibits  the  precise  and  specific 
act  which  is  done  by  the  ordinance.  In 
neither  case  is  the  ordinance  state  action, 
for  in  both  cases  it  is  void  under  the 
state  law.  Whether  or  not  the  ordinances 
complained  of  here  would  in  fact,  if  car- 
ried out,  have  the  effect  to  impair  the 
obligation  of  the  appellee's  contract,  we 
do  not  undertake  to  decide.  What  we 
hold  is  that  the  averments  of  the  bill 
itself  exclude  the  case  from  the  cogni- 
zance of  a  federal  court  as  a  case  arising 
under  the  Constitution  of  the  United 
States  by  alleging  that  the  very  or- 
dinances which  the  appellee  relies  upon 
as  constituting  a  violation  of  its  con- 
tract have  been  enacted  in  violation  of 
the  positive  law  of  the  state." 

In  Farson  t?.  Chicago,  (N.  D.  111.  1906) 
138  Fed.  184,  where  complainant  sought 
to  restrain  the  city  from  enforcing  cer- 
tain ordinances  requiring  persons  to  sub- 
mit to  an  examination  before  a  board 
therein  provided,  and  to  procure  from 
said  board  a  certificate  of  qualification, 
before  operating  an  automobile  or  simi- 
lar vehicle  on  the  streets  of  the  city,  and 
requiring  automobiles  to  display  identi- 
fication numbers  of  the  size  and  char- 
acter therein  set  out,  the  court  said: 
'Turning,  now,  to  the  question  as  to 
whether  the  suit  is  one  arising  under  the 
Constitution,  two  elements  must  concur 
to  give  the  court  jurisdiction:  (1)  The 
suit  must  be  one  actually,  and  not  po- 
tentially, arising  under  the  Constitution, 
as  said  by  Mr.  Chief  Justice  Fuller, 
speaking  for  the  court  in  New  Orleans  t*. 
Benjamin,  [1894]  153  U.  S.  411-424,  14 
S.  Ct.  205,  38  U.  S.  (L.  ed.)  764;  and 
(2)  it  must  appear  at  the  outset  that 
the  alleged  deprivation  was  by  act  of  the 
state.  Barney  v.  New  York,  [1904]  193 
U.  S.  430,  24  S.  Ct.  502,  48  U.  S.  (L. 
ed.)  737.  The  contention  of  complain- 
ants' counsel  at  the  argun.ent,  and,  as  I 
read  it,  a  fair  inference  from  the  bill,  is 


grounded  upon  the  theory  that  the  city 
council  was  without  power  to  pass  the 
ordinances  in  question;  that  is  to  say, 
that  the  councu  was  acting  beyond  the 
scope  of  the  powers  delegated  to  the 
municipality  by  the  state,  and  that  the 
ordinances  are  therefore  void.  The  court 
must  look  to  the  substance  of  the  bill 
to  determine  whether  there  is  in  fact  a 
federal  question  presented,  or  whether 
the  federal  question,  if  there  be  one,  is 
but  incidental  to  the  controversy.  As 
above  stated,  stress  is  laid  by  counsel 
for  complainants  upon  the  fact  that  the 
city  council  had  no  power  to  pass  the 
ordinances.  Unless  the  alleged  invasion 
of  the  rights  secured  by  the  fourteenth 
amendment  to  the  Constitution  can  be 
imputed  to  the  state,  no  federal  question 
is  presented  to  confer  jurisdiction  on  this 
court.  The  matter  of  the  interpretation 
of  state  statutes  is  one  that  primarily 
belongs  to  .  the  state  courts.  .  .  .  The 
federal  courts  should  be  slow  to  assume 
jurisdiction,  unless  it  appears  that  a 
federal  question  is  necessarily  involved  in 
the  case.  If  under  certain  conditions  a 
federal  question  may,  but  not  necessarily 
will,  arise,  the  parties  should  be  relegated 
to  their  cause  of  action  in  the  state 
court,  where  they  may  avail  themselves 
in  a  proper  case  of  their  right  to  a  re- 
view by  the  Supreme  Court  of  the 
United  States  on  a  writ  of  error  to  the 
highest  tribunal  of  the  state.  *  .  .  If, 
then,  as  I  view  it,  complainants'  sub- 
stantial remedy  against  the  ordinances  in 
question  is  the  want  of  power  in  the 
city  to  enact  them,  their  relief  must  be 
found  in  the  state  courts.  This  ques- 
tion lies  at  the  threshold  of  the  case, 
and  the  federal  questions,  if  any,  are 
subservfent  and  incidental  thereto  — 
questions  potentially  arising  under  the 
Constitution.  And  where,  as  in  the  case 
at  bar,  complainants  come  into  court,  not 
admitting  tne  right  of  the  city  to  enact 
the  legislation  in  question,  but  strenu- 
ously insisting  on  its  want  of  authority 
from  the  state,  I  am  of  the  opinion  that 
the  federal  court  should  refuse  to  take 
jurisdiction  of  the  suit." 

A  bill  by  a  telephone  company  to  en- 
join the  enforcement  of  a  city  ordinance 
fixing  maximum  rates  of  charge  for  tele- 
phone service,  which  alleges  that  the 
ordinance  was  passed  in  the  exercise  of 
power  to  fix  rates  conferred  upon  the 
city  by  an  act  of  the  legislature,  and 
that  if  enforced  complainant  cannot 
make  any  net  earnings  whatever  on  its 
large  capital  invested  in  the  business, 
nor  sufficient  to  pay  its  necessary  ex- 
penses, and  will  be  deprived  of  its  prop- 
erty without  due  process  of  law,  states 
a  cause  of  action  arising  under  the 
Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  of  which  a 
federal  court  has  juri.sdiction,  although 
it  is  further  averred,  as  a  legal  conclusion. 
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that  the  ordinance  ia  alflo  in  yinla- 
tion  of  the  state  confltitution,  prohibit- 
ing the  impairment  of  the  freedom  of 
contract.  Ozark-Bell  Telephone  Co.  r. 
Springfield,  (W.  D.  Mo.  1905)  140  Fed. 
666.  where  the  court  said :  "It  may  be 
admitted  that,  if  the  only  claim  made  is 
that  the  city  has  proceeded  in  a  way  for- 
I)idden  by  the  Constitution  of  the  state  of 
Missouri,  and  for  that  reason  the  rights 
guaranteed  by  the  fourteenth  amendment 
of  the  Constitution  of  the  United  ^States 
have  been  infringed,  there  is  no  jurisdic- 
tion. The  whole  quentic.n  would  then 
turn  on  a  construction  ot  the  Constitu- 
tion of  the  state  of  Missouri,  and  should 
be  left  to  the  decision  of  its  courts.  But 
the  bare  averment  that  the  ordinance 
contravenes  the  Constitution  of  Missouri 
states  no  issuable  fact.  It  is  a  mere  legal 
conclusion.  Nor  does  the  bill  present  a 
case  of  an  unlawful  interference  with 
its  right  to  contract.  The  conclusion  of 
the  pleader  in  this  respect  must  be 
treated  as  surplusage." 

In  a  suit  to  enjoin  the  enforcement  of 
city  ordinances,  federal  jurisdiction  can- 
not be  pre<licated  on  an  allegation  that 
in  passmg  the  ordinances  the  city  ex- 
ceeded its  charter  powers;  such  question 
being  one  for  the  determination  of  the 
state  courts.  Glucose  Refining  Co.  r. 
Chicago,   (N.  D.  111.   1905)    138  Fed.  200. 

'*  If  the  bill  shows  that  by  legislative 
action  of  the  city  council,  enacted  in  pur- 
suance of  the  powers  granted  to  it  by  the 
legislature  of  the  state,  the  obligation  of 
the  contract  between  the  city  and  the 
water  company  has  been  impaired,  or 
that  the  water  company,  to  whose  rights 
complainant  claims  to  have  been  subro- 
gated, has  been  deprived  of  its  property 
without  due   process   of   law,   this   court 

has   jurisdiction If    the   action   of 

the  city  is  based  upon  legislative  au- 
thority to  grant  a  franchise  and  to  enter 
into  contracts  with  parties  for  the  erec- 
tion and  use  of  public  utilities,  to  grant 
the  use  of  the  public  streets  and  charge 
for  the  use  of  its  privileges,  then  the 
action  of  the  city  council  is  legislative, 
as  one  of  the  subordinate  agencies  of  the 
state,  and  the  deprivation  of  rights  once 
granted  without  legal  cause,  or  without 
due  process  of  law,  is  within  the  constitu- 
tional prohibitions,  and  upon  such  alle- 
gations a  fe<leral  court  has  jurisdiction 
of  the  cause,  regardless  of  the  citizen- 
ship of  the  parties."  American  Water- 
works, etc.,  Co.  V.  Home  Water  Co.,  (E. 
D.  Ark.  1902)  116  Fed.  171,  per  Trie- 
ber,  J. 

b.  Impairment  of  Contract  Obligation 

In  general. —  *'  Wc  know  of  no  case  in 
which  it  has  lH»en  held  that  an  ordinance 
alh^ed  to  impair  a  prior  contract  with 
a  gas  or  water  company  did  not  create 
a   case  under  the  constitution   and   laws 


of  the  United  States."  Walla  Walla  r. 
Walla  W^alla  Water  Co.,  (1898)  172  U. 
S.  1,  19  S.  a.  77,  43  U.  S.  (L.  ed.)  341. 
But  see  cases  cited  suprGf  this  note,  VIII, 
4,  b,  p.  896. 

Illustrations. — A  case  arising  under  the 
Constitution  of  the  United  States,  of 
which  a  federal  Circuit  Court  has  orig- 
inal jurisdiction  without  regard  to  the 
citizenship  of  the  parties,  is  made  by  a 
bill  filed  Dv  a  water  company  to  restrain 
the  municipal  construction  of  a  water- 
works system  on  the  ground  that  it  had 
a  contract  with  the  municipality  giving  it 
exclusive  privileges,  the  obligations  of 
which,  it  insists,  would  be  impaired  by 
the  establishment  of  municipal  water- 
works under  the  authority  of  subsequent 
legislation.  Knoxville  Water  Co.  r. 
Knoxville,  (1906)  200  U.  S.  22,  26  S.  Ct. 
224,   50   U.    S.    (L.   ed.)    353. 

A  controversy  arising  under  the  Fed- 
eral Constitution,  of  which  a  federal  Cir- 
cuit Court  has  original  jurisdiction  with- 
out regard  to  the  citizenship  of  the 
parties,  is  presented  by  a  bill  which 
asserts  that  the  obligation  of  a  contract 
for  the  exclusive  privilege  of  supplying 
water  to  a  city  and  its  inhabitants  is 
impairefl  by  a  subsequent  municipal  ordi- 
nance and  a  legislative  enactment  under 
which  the  municipality  is  proceeding  to 
issue  and  market  its  bonds  for  the  pur- 
pose of  constructing  its  own  waterworks 
system.  Mercantile  Trust,  etc.,  Go.  r. 
Columbus,  (1906)  203  U.  S.  311.  27  S. 
Ct.  83,  51  U.  S.  (L.  ed.)  198,  where  the 
court  said ;  "  If  the  provisions  of  the 
ordinance  and  act  were  carried  out,  the 
effect,  of  course,  could  be  none  other  than 
disastrous  to  the  water  company,  as  the 
obligations  of  the  contract  (if  any)  would 
thereby  be  so  far  impaired  as  to  render 
the  contract  of  no  value.  The  source 
of  the  ability  of  the  water  company  to 
pay  the  interest  on  its  bonds,  and'  the 
principal  thereof,  as  they  became  due, 
was,  by  this  ordinance  and  act,  entirely 
cut  off." 

A  suit  by  a  water  company  claiming  a 
contract  with  a  city  for  the  use  of  its 
hj^drants  to  enjoin  the  city  from  proceed- 
ing to  procure  its  own  water  plant,  set- 
ting up  an  ordinance  whereby  the  mayor 
was  instructed  to  notify  the  water  com- 
pany that  the  city  denied  any  liability 
upon  such  contract,  and  the  subsequent 
action  of  the  city  in  holding  an  election 
to  authorize  the  issue  of  bonds  to  buy  or 
construct  waterworks  of  its  own,  and  in 
refusing  to  pay  the  amount  due  under 
the  terms  of  the  prior  ordinance,  pre- 
sents a  federal  question.  Vicksburg 
Water  Works  Co.  r.  Vicksburg,  (1902) 
185  U.  S.  65,  22  S.  Ct.  585,  46  U.  S. 
(L.  ed.)  808,  reaffirmed  in  Vicksburg  r. 
Vicksburg  Waterworks  Co.,  (1906)  202 
U.  S.  453,  26  S.  Ct.  660,  50  U.  S.  (L.  ed.) 
1102,  6  Ann.  Cas.  253. 

A  suit  to  enjoin  municipal  officers  from 
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violating  its  contract  with  a  drainage 
company  presents  no  federal  question  as 
to  impairment  of  contract  obligations  or 
taking  of  property  without  due  process  of 
law.  Shawnee  Sewerage,  etc.,  Co.  v. 
Steams,  (1911)  220  U.  S.  462,  31  S.  Ct. 
462,  66  U.  S.  (L.  ed.)  544,  where  the 
court  said :  "  The  breach  of  a  contract 
is  neither  a  confiscation  of  property  nor 
a  taking  of  property  without  due  process 
of  law.  The  case,  therefore,  comes  within 
the  principles  announced  in  St.  Paul  (vas- 
light  Co.  r.  St.  Paul,  [1901]  181  U.  S. 
[142],  145,  21  S.  Ct.  676,  46  U.  S.  (L. 
ed.)    17881,  789." 

The  formal  repudiation  by  a  munic- 
ipality of  its  contract  with  a  waterworks 
company,  and  its  refusal  to  perform  its 
obligations  under  it,  cannot  give  rise  to 
a  suit  under  the  Federal  Constitution,  of 
which  a  federal  Circuit  Court  can  take 
jurisdiction  without  reference  to  the 
citizenship  of  the  parties.  Dawson  v. 
Columbia  Ave.  Sav.  Fund,  etc.,  Co., 
(1906)  197  U.  S.  178,  25  S.  Ct.  420,  49 
U.  8.  (L.  ed.)  713,  where  the  court  said: 
"  The  bill  presents  a  naked  case  of 
breach  of  contract.  .  .  .  The  mere  fact 
that  the  city  wa«  a  municipal  corpora- 
tion does  not  give  to  its  refusal  the  char- 
acter of  a  law  impairing  the  obligation 
of  contracts,  or  deprive  a  citizen  of 
property  without  due  process  of  law. 
That  point  was  decided  m  St.  Paul  Gas- 
light Co.  V.  St.  Paul,  [1901]  181  U.  S. 
142,  160,  21  S.  Ct.  675,  46  U.  S.  (L.  ed.) 
788,  792.  Undoubtedly  the  decisions  on 
the  two  sides  of  the  lines  are  very  near 
to  each  other.  But  the  case  at  bar  is 
governed  by  the  one  which  we  have  cited, 
and  not  by  Walla  Walla  t\  Walla  Walla 
Water  Co.,  [1898]  172  U.  S.  1,  19  S.  Ct. 
77,  43  U.  S.  (L.  ed.)  341,  which  is  cited 
and  distinguished  in  St.  Paul  Gaslight 
Co.  V.  St.  Paul.  In  Vicksburg  Water- 
works Co.  V.  Vicksburg,  [1902]  185  U.  S. 
65,  22  S.  Ct.  585,  46  U.  S.  (L.  ed.)  808, 
the  city  had  made  a  contract  with  the 
waterworks  company,  and  afterwards  a 
law  was  passed  authorizing  the  city  to 
build  new  works.  The  city,  acting  under 
this  law,  denied  liability,  and  took  steps 
to  build  the  works,  whereupon  the  water- 
works company  filed  its  bill,  alleging  the 
law  to  be  unconstitutional.  The  bill  was 
held  to  present  a  case  under  the  Consti- 
tution. In  the  case  before  us  there  was 
no  legislation  subsequent  to  the  contract, 
and  it  is  not  even  shown  that  there  is 
color  of  previous  legislation  for  the 
city's  acts.  .  .  .  We  repeat  that  some- 
thing more  than  a  mere  refusal  of  a 
municipal  corporation  to  perform  its 
contract  is  necessary  to  make  a  law  im- 
.  pairing  the  obligation  of  contracts,  or 
otherwise  to  give  rise  to  a  suit  under  the 
Constitution  of  the  United  States." 

W^here  jurisdiction  of  a  federal  court 
is  predicated  on  the  ground  that  the 
obligation    of    a    contract    has    been    im- 


paired by  a  state,  the  questions  to  be 
considered  are  ( 1 )  the  existence  or  not 
of  the  contract,  (2)  the  obligation  aris- 
ing under  it,  and  (3)  whether  there  has 
been  state  legislation  impairing  the  con- 
tract obligation.  American  Telephone, 
etc.,  Co.  V.  New  Decatur,  (N.  D.  Ala. 
1910)  176  Fed.  133,  where  the  court, 
holding  that  it  had  no  jurisdiction^  said: 
"  The  rule  is  well  settled  that  an  ordi- 
nance or  resolution  of  a  municipality, 
the  effect  of  which  is  merely  to  deny 
liability  upon  or  repudiate  a  contract, 
and  which  creates  no  antagonistic  rights 
or  duties,  is  not  impairing  legislation, 
though  the  contract  repudiated  is  valid 
and  binding.  .  .  .  The  case  of  Dawson  i\ 
Columbia  Ave.  Sav.  Fund,  etc.,  Co., 
[1905]  197  U.  S.  178,  181,  25  S.  Ct.  420, 
422,  49  U.  S.  (L.  ed.)  713,  clearly  dif- 
ferentiates the  class  of  cases  in  which  the 
ordinance  merely  denies  liability  and  re- 
pudiates the  contract  obligation,  from 
the  other  class  in  which  the  ordinan'^e 
creates  rights  or  duties  antagonistic  to 
the  contract  rights,  charged  to  have  been 
impaired.  .  .  On  one  side  of  the  line  of 
cases  are  Walla  Walla  r.  -Walla  Walla 
Water  .Co.,  [1898]  172  U.  S.  1,  19  S.  Ct. 
77,  43  U.  S.  (L.  ed.)  341;  Vicksburg 
Waterworks  Co.  v,  Vicksburg,  [1902] 
185  U.  S.  65,  22  S.  Ct.  585,  46  U.  S. 
(L.  ed.)  808;  Cleveland  r.  Cleveland 
City  R.  Co.,  [1004]  194  U.  S.  517,  24  S. 
Ct.  756,  48  U.  S.  (L.  ed.)  1102;  Mercan- 
tile Trust,  etc.,  Co.  r.  Columbus,  [1906] 
203  U.  S.  311,  27  S.  Ct.  83,  51  U.  S. 
(L.  ed.)  198,  and  Northern  Pac.  R.  Co. 
r.  Minnesota,  [1908]  208  U.  S.  583,  28 
S.  Ct.  341,  52  U.  S.  (L.  ed.)  630.  In 
each  of  these  cases  the  municipal  legis- 
lation amounted  to  more  than  a  naked 
breach  or  repudiation  of  contract,  in  that 
it  created  powers  and  rights  in  antag- 
onism to  the  contract  rights,  such  as  the 
power  to  construct  competing  water  or 
gas  works,  when  an  exclusive  right  was 
given  by  the  contract  or  ordinance,  or  an 
authority  to  issue  bonds  or  call  an  elec- 
tion to  that  end,  or  the  authority  to  com- 
pel a  railroad  company  to  construct  or 
maintain  at  its  expense  a  viaduct  over  a 
highway.  On  the  other  side  of  the  line 
are  the  cases  of  St.  Paul  Gas  Light  Co. 
V,  St.  Paul,  [1001]  181  U.  S.  142,  21  S. 
Ct.  575,  45  U.  S.  (L.  ed.)  788;  Dawson 
V.  Columbia  Ave.  Sav.  Fund,  etc.,  Co., 
[1905]  197  U.  S.  178,  25  S.  Ct.  420,  49 
U.  S.  (L.  ed.)  713,  and  Dos  Moines  r,  Dca 
Moines  City  R.  Co.,  [1909]  214  U.  S. 
179,  29  S.  Ct.  553,  53  U.  S.  (L.  ed.)  958, 
in  each  of  which  the  ordinances  were  con- 
strued to  amount  to  no  more  than  a 
breach  or  repudiation  of  a  municipal  con- 
tract, and,  for  that  reason,  not  to  con- 
stitute legislation  impairing  the  obliga- 
tion of  contract  within  the  meaning 
of  the  Constitution.  Upon  the  proper 
classification  of  the  case  at  bar  in  this 
respect  depends  its  correct  decision.     In 
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the  case  at  bar  no  antagonistic  rights 
or  poiwerg  to  those  of  the  original  con- 
tract or  ordinance  were  creat^  by  the 
subsequent  ordinances  and  resolutions, 
and  the  case  resembles  in  that  respect 
the  line  of  cases  last  cited." 

In  Portland  R.,  etc.,  Co.  v.  Portland, 
(D.  C.  Ore.  1914)  210  Fed.  667,  a  suit 
was  brought  to  enjoin  enforcement  of 
an  ordinance  of  defendant  city  requiring 
street  railway  companies  within  the  city 
^"gaged  in  lie  transportation  of  passen- 
gers to  sell  six  tickets  for  25  cents,  and 
to  provide  conductors  with  such  tickets 
for  sale  whenever  demanded  by  a  pas- 
senger, upon  payment  of  the  price  speci- 
fied. The  court  said:  "The  jurisdiction 
of  this  court  is  invoked  on  several 
grounds.  First,  it  is  alleged  that  the 
franchise  under  which  the  plaintiff  is 
operating  contains  a  provision  that  it 
may  charge  a  fare  of  live  cents,  and  no 
more,  for  each  passenger  carried,  and 
that  such  provision  constitutes  a  contract 
valid  during  the  life  of  the  franchise 
which  cannot  be  impaired,  and  therefore 
the  ordinance,  which  undertakes  to  reduce 
the  fare  below  five  cents  is  violative  of 
the  provisions  of  section  10  of  article  1 
of  the  Constitution  of  the  United  States, 
which  inhibits  a  state  from  passing  any 
law  impairing  the  obligations  of  ecm- 
tracts.  This  clearly  gives  the  federal 
court  jurisdiction,  and  it  is  immaterial 
that  it  may  ultimatelv  hold  that  no  such 
contract  exists.  .  .  .  Again,  it  is  claimed 
that  the  ordinance  in  question  if  enforced 
will  deprive  the  plaintiff  of  its  property 
without  due  process  of  law,  and  therefore 
violates  the  fourteenth  amendment  to  the 
federal  Constitution  because  the  city  has 
no  authority  to  pass  such  an  ordinance, 
since  the  amendment  to  the  charter,  un- 
der which  it  was  enacted,  is  in  conflict 
with  the  Utility  Lai^'^  of  the  state  and 
therefore  void.  This  also  presents  a  fed- 
eral quefftion  under  the  recent  case  of 
Home  Telephone,  etc.,  Co.  v.  Los  Angeles, 
ri913]  227  U.  S.  278,  33  S.  Ct  312,  57 
U.  S.  (L.  ed.)  510,  and  gives  this  court 
jurisdiction." 

A  bill  for  injunction  averring  that  the 
complainant  company  had  a  contract 
with  the  defendant  city  which  will  be  im- 
paired by  the  defendant's  ordinance  call- 
ing an  eleotion  'to  vote  upon  the  question 
of  a  city  water  system  and  the  proceed- 
ings taken  theretmder,  presents  a  con- 
stitutional question  within  the  jurisdic- 
tion of  the  federal  court.  Washington- 
Oregon  Corp.  r.  Chehalis,  (W.  D.  Wash. 
1913)  202  Fed.  691. 

In  Portland  R.,  etc.,  Co.  t?.  Portland, 
(D.  C.  Ore.  1912)  201  Fed.  119,  a  suit 
brought  to  enjoin  the  defendant  city  and 
its  officers  and  agents  from  enforcing  as 
against  the  complainant  of  an  ordinance 
'•  providing  for  a  reduced  fare  on  street 
cars  where  no  seats  are  provided  for 
passengers,  and  providing  for  a  penalty 


for  the  violation  thereof,"  the  court 
"The  jurisdiction  of  the  court  is  chal- 
lenged by  one  of  the  officers  of  the  city 
who  is  made  a  defendant,  on  the  ground 
that  the  complainant  contended  at  the 
hearing  that  the  city  had  no  power  or 
authority  to  fix  or  regulate  fares  to  be 
charged  by  public  service  corporations. 
It  is  settled  law  that  a  municipal  ordi- 
nance  not  passed  under  legislative  au- 
thority cannot  be  regarded  as  a  law  of 
the  state  within  the  meaning  of  the  con- 
stitutional prohibition  against  the  state 
impairing  the  obligations  of  a  contract. 
...  But  no  such  case  is  made  by  the 
bill.  It  contains  an  averment  that  the 
ordinance,  the  enforcement  of  which  is 
sought  to  be  enjoined,  is  void  as  to  the 
complainant,  not,  however,  because  the 
city  had  no  general  power  or  authority  to 
legislate  upon  the  subject,  but  because  it 
impairs  the  obligations  of  a  contract  be- 
tween the  complainant  and  the  city,  and 
if  enforced  will  deprive  the  complainant 
of  its  property  without  due  process  of 
law  and  deny  it  the  equal  protection  of 
the  law.  There  is  no  averment  that  the 
city  was  without  authority  to  pass  an 
ordinance  of  that  kind.  Furthermore,  the 
city  has  answered,  setting  up  various 
provisions  of  the  charter  under  which  it 
assumed  to  act  in  adopting  such  ordi- 
nance, and  claiming  and  insisting  that  it 
has  ample  authority  to  enact  the  same. 
The  ordinance  was  passed  and  is  sought 
to  be  enforced  under  assumed  and  as- 
serted legislative  authority.  A  federal 
question  is  therefore  presented  by  the 
record,  over  which  the  court  has  jurisdic- 
tion and  which  it  is  bound  to  decide." 

In  Seattle,  etc.,  R.  Co.  t;.  Seattle,  (W. 
D.  Wash.  1911)  190  Fed.  76,  a  suit  to  in- 
validate certain  repealing  ordinances,  the 
court,  holding  that  it  had  jurisdiction, 
said :  "  When  it  is  claimed  that  a  fran- 
chise contract  created  by  city  ordinance, 
as  is  alleged  in  the  bill,  has  been  im- 
paired by  a  repeal  without  just  cause, 
and  the  contract  clause  of  the  federal 
Constitution  is  invoked  as  invalidating 
such  repeal,  the  construction  to  be  given 
to  the  franchise,  especially  as  to  that 
portion  of  it  which  reserves  the  condi- 
tional right  of  repeal,  necessarily  involves 
at  the  same  time  the  construction  of  the 
federal  Constitution  in  order  to  deter- 
mine whether  the  repeal  is  or  is  not  pro- 
hibited by  that  instrument.  Nor  can  the 
question  of  fact,  namely,  whether  the  con- 
dition giving  rise  to  the  right  of  repeal 
really  exists,  be  altogether  separated  from 
these  questions  of  law.  A  aueation 
closely  akin  to  that  presented  in  this  case 
arose  in  Knickerbocker  Trust  Co.  v,  Kala- 
mazoo, (W.  D.  Mich.  1910)  182  Fed.  865;  • 
but  the  court  did  not  find  it  necessary  to 
decide  it,  as  it  appeared  that  jurisdic- 
tion could  be  sufficiently  grounded  upon 
diverse  citizenship  alone.  The  only  case 
directly  in  point  which  has  fallen  under 
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my  obseiration  is  that  of  Iron  Mountain 
R.  Co.  V.  Memphis,  [C.  C.  A.  6th  Cir. 
18»9]  96  Fed.  113,  37  C.  C.  A.  410,  de- 
cided by  the  Circuit  Court  of  Appeals  of 
the  Sixth  Circuit.  In  a  very  clear  and 
instructive  opinion  written  by  Circuit 
Judge  T&ft  and  concurred  in  by  the  en- 
tire court,  it  is  held  that,  on  a  state  of 
facts  substantially  identical  with  the 
situation  shown  here,  the  suit  arises 
under  the  Constitution  of  the  United 
States." 

*'  It  is  well  settled  that  a  municipal 
ordinance  legislative  in  character,  in  the 
exercise  of  delegated  authority  to  make 
laws  which  the  legislature  might  have 
made,  has  the  force  of  a  state  law  within 
the  meaning  of  the  contract  clause  of  the 
constitution,  and  that  where  such  ordi- 
nance impairs  the  obligation  of  a  prior 
contract  made  by  the  city,  a  suit  to  en- 
join its  enforcement  involves  a  question 
arising  under  the  Constitution  of  the 
United  States,  of  which  the  federal 
courts  have  jurisdiction,  where  the 
requisite  amount  is  involved,  without  re* 
gard  to  the  citizenship  of  the  parties." 
Nelson  v.  Murfreesboro,  (M.  D.  Tenn. 
1009)  179  Fed.  905,  where  the  court  also 
said:  "And  in  Walla  Walla  v.  Walla 
VvaUa  Water  Co.,  [1898]  172  U.  S.  1,  19 
S.  Ct.  77,  43  U.  ».  (L.  ed.)  341;  Vicka- 
burg  Waterworks  Co.  v.  Vicksburg, 
ri902]  185  U.  S.  65,  22  S.  Ct.  585,  46 
U.  S.  (L.  ed.)  808,  and  Vicksburg  v. 
Vicksburg  Waterworks  Co.,  [1906]  202 
U.  S.  453,  26  S.  Ct.  660,  60  U.  S.  (L.  ed.) 
1102,  [6  Ann.  Cas.  253]  this  principle 
was  applied  even  where  the  ordinances 
sought  to  be  enjoined  were  not  passed  by 
the  municipalities  in  their  direct  legisla- 
tive characters,  but  in  their  proprietary 
capacities  for  the  purpose  of  constructing 
municipal  waterworks.  See  also  Knox- 
ville  Water  Co.  v.  Knoxville,  [1906]  200 
U.  S.  22,  32,  26  S.  Ct.  224,  60  U.  S.  (L. 
ed.)    353." 

A  suit  to  restrain  the  passage  of  a 
municipal  ordinance  repealing  a  prior 
ordinance  granting  a  franchise  to  a  street 
railroad  company,  which  had  been  ac- 
cepted by  the  company,  is  one  involving 
the  question  of  the  impairment  of  the 
obligation  of  a  contract  in  violation  of 
the  constitutional  rights  of  the  company, 
and  is  within  the  jurisdiction  of  a  federal 
court,  regardless  of  the  citizenship  of  the 
parties.  Missouri,  etc.,  R.  Co.  v.  Olathe, 
(C.  C.  Kan.  1907)  156  Fed.  624,  holding, 
however,  that  "  the  full  scope,  object,  and 
purpose  of  the  bill  in  this  case  being  to 
secure  injunctive  relief  against  the  exer- 
cise of  a  legislative  function  -^  the  con- 
sideration and  passage  of  the  repealing 
ordinance  in  question  —  such  relief  can- 
not be  afforded  complainant  in  this 
suit." 

"  It  is  contended  by  defendants  that  the 
case  is  controlled  by  Des  Moines  r.  Des 
Moines  City  R.  Co.,  [1909]  214  U.  S.  179, 
4  F.  S.  A.— 30 


29  S.  Ct.  553,  53  U.  S.  (X.  ed.)  968.  In 
that  case  all  the  parties  were  citizens  of 
Iowa,  and  jurisdiction  of  the  Circuit 
Court  was  invoked  upon  a  federal  ques- 
tion claimed  to  arise  from  the  impair- 
ment, by  a  resolution  of  the  municipal 
council,  of  its  contract  rights  under  an 
ordinance  granting  the  use  of  the  city 
streets  for  the  operation  of  a  street  rail- 
way. It  was  also  asserted  that  the  reso- 
lution, if  enforced,  would  take  the  prop- 
erty of  the  complainant  without  due 
process  of  law,  contrary  to  the  fourteenth 
amendment.  The  Supreme  Court  held  the 
resolution  was  not  a  l^islative  act  in- 
fringing the  rights  of  complainant,  but 
was  a  mere  declaration  by  the  city  of  its 
position  in  a  controversy  then  going  on, 
and  a  direction  to  its  law  officer  to  resort 
to  the  courts  if  its  view  was  not  accepted. 
The  case  was  therefore  dismissed  for 
want  of  jurisdiction.  In  the  case  at  bar 
jurisdiction  is  founded  upon  diversity  of 
citizenship,  but  the  question  as  to  the 
character  and  effect  of  the  resolution  is 
nevertheless  involved  in  the  general 
equities  of  the  case.  .  .  .  We  think  this 
resolution  is  quite  different  from  that  in 
the  Des  Moines  case,  and  that  it  is  sub- 
stantially like  that  held  in  Northern  Pac. 
R.  Co.  r.  Minnesota,  [1908]  208  U.  S. 
583,  28  S.  Ct  341,  52  U.  S.  (L.  ed.)  630, 
to  impair  the  obligation  of  a  prior  con- 
tract. It  is  more  than  a  mere  declara- 
tion of  the  attitude  of  the  city  and  a 
direction  to  its  law  officer  to  bring  suit 
in  court.  It  not  only  denies  the  company 
has  any  right  or  title  to  the  streets  aris- 
ing from  a  lawful  vocation,  but  demands 
that  it  shall  assume  the  burden  of  open- 
ing it  up  and  restoring  it  to  public  travel. 
The  resolution  is  militant,  not  merely 
declaratory."  Atchison,  etc.,  R.  Co.  v. 
Shawnee,  (C.  C.  A.  8th  Cir.  1912)  183 
Fed.  85,  105  C.  C.  A.  377. 

A  resolution  of  a  city  council,  ordering 
a  railroad  company  to  open  and  put  in 
condition  for  public  travel  a  street 
through  its  station  yards,  previously  va- 
cated by  an  ordinance  which  constituted  a 
contract  with  the  company,  where  dis- 
obedience of  such  order  subjected  the  rail- 
road company  to  a  penalty  under  the  laws 
of  the  state,  is  a  legislative  act  which 
impairs  the  obligation  of  the  contract  and 
entitles  the  company  to  relief  by  injunc- 
tion in  a  federal  court  of  equity.  Atchi- 
son, etc.,  R.  Co.  V,  Shawnee,  (C.  C.  A. 
8th  Cir.  1910)  183  Fed.  85,  105  C.  C.  A. 
377. 

Where  a  bill  by  the  trustee  under  a 
mortgage  to  secure  bonds  of  a  street  rail- 
way company  sought  to  enjoin  the  de- 
fendant city  from  repealing  an  ordinance 
which  w^as  alleged  to  constitute  a  con- 
tract with  said  railway  company,  the  bill 
presented  a  case  of  jurisdiction  based 
upon  the  existence  of  a  federal  question. 
Denver  r.  Mercantile  Trust  Co.,  (C.  C. 
A.  8th  Cir.  1912)  201  Fed.  790,  120  C.  C, 
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A.  100,  modifving  decree  in   (C.  C.  Colo. 

1908)   161  Fed.  769. 

A  federal  court  of  etjuity  may  grant 
relief  by  injunction  against  a  city  ordi- 
nance which  impairs  the  contract  rights 
of  convplainant,  or  deprives  him  of  his 
property  without  due  process  of  law. 
Cleveland  City  R.  Co.  v,  Cleveland,  (N. 
D.  Ohio  1899)  94  Fed.  385,  affirmed 
Cleveland    v,     Cleveland     City    R.     Co., 

(1904)  194  U.  S.  617,  24  S.  Ct.  756,  48 
U.  S.  (L.  ed.)   1102. 

In  Kansas  City  Gas  Co.  v.  Kansas  City, 

(W.  D.  Mo.  1912)  198  Fed.  600,  the  court 
said:  ''The  ordinance  of  September  27, 
1906,  authorizing  complainant's  assignors 
to  lay,  acquire,  and  maintain  pipes  in 
Kansas  City  for  the  purpose  of  supply- 
iuff  natural  ^as  to  said  city  and  its  in- 
habitants, being  legally  adopted,  accom- 
panied by  all  legal  requirements,  and 
properly  accepted,  constitutes  a  contract 
between  complainant  and  the  city.  .  .  . 
And  a  municipal  ordinance  which  impairs 
the  obligations  of  such  a  contract,  or 
takes  property  without  due  process  of 
law,  comes  within  the  prohtbitions  of  the 
federal  Constitution,  and  in  such  cases 
the  federal  courts  may  be  appealed  to  for 
redress." 

A  suit  by  a  street  railroad  company 
againet  another  street  railroad  company 
to  restrain  the  latter  from  laying  tracks 
and  operating  a  railroad  in  streets  al- 
ready occupied  by  complainant's  railroad, 
in  which  it  is  alleged  that  complainant 
has  a  prior  contract  with  the  city  for  an 
exclusive  railway  franchise  in  such 
streets,  and  that  the  ordinance  under 
which  defendant  is  laying  its  tracks  im- 
pairs such  contract,  presents  a  federal 
Question.  Citizens'  St.  R.  Co.  v.  City  R. 
;o.,  (1893)  66  Fed.  746. 
A  suit  by  a  water  company  against  a 
city  to  recover  for  water  furnish^  under 
a  contract,  in  which  it  is  alleged  that  the 
city  council  passed  a  resolution  canceling 
the  contract  and  refusing  to  pay  the 
water  rates  thereunder,  and  that  such 
resolution  is  a  law  impairing  the  obliga- 
tions of  the  contract,  does  not  present  a 
federal  question.  Fergus  Falls  r.  Fergus 
Falls  Water  Co.,  (C.  C.  A.  8th  Cir.  1896) 
72  Fed.  873,  36  U.  S.  App.  480,  19  C.  C. 
A.  212. 

A  suit  by  a  city  gas  company  against 
a  city  to  have  declared  invalid  an  ordi- 
nance passed  by  the  city  council,  fixing, 
with  penalties  for  its  violation,  the  maxi- 
mum price  of  gas,  and  to  restrain  the 
enforcement  of  such  ordinance  on  the 
ground  that  the  rates  fixed  are  unreason- 
able, and  it  impairs  the  obligation  of  the 
contract  between  the  water  company  and 
the  city  growing  out  of  the  plaintiff's 
incorporation  under  the  state  statutes 
anid  the  city  ordinance  giving  it  the  right 
to  lay  mains  and  supply  gas  to  the  resi- 
dents of  the  city,  and  takes  the  property 
of    plaintiff    without    just    compensation 


and  without  due  proeeai  of  law,  preaenti 
a  question  arising  under  the  Constitution 
of  the  United  States.  Capital  City  Gas 
Co.  r.  Des  Moines,  (S.  D.  la.  1896)  72 
Fed.  818. 

A  suit  by  a  telephone  company  to  re- 
strain the  enforcem«it  of  an  ordinance 
requiring  the  removal  and  transfer  of  its 
poles  and  wires,  on  the  ground  that  such 
poles  and  wires  were  constructed  under  a 
contract  with  the  city  which  contract  was 
iinpaired  by  the  ordinance,  states  a  fed- 
eral question.  Michigan  Telephone  Co. 
V,  Charlotte,  (1899)  93  Fed.  11. 

A  suit  by  a  railroad  company  to  enjoin 
the  threatened  act  of  a  city  under  its 
general  legislative  authority  in  dis- 
possessing complainant  from  the  city 
streets  which  it  occupies  under  a  con- 
tract with  the  city,  is  one  arising  under 
the  Constitution  of  the  United  States. 
Iron  Mountain  R.  Co.  v.  Memphis,  (C.  C. 
A.  6th  Cir.  1899)  96  Fed.  113,  37  C.  C.  A. 
410. 

The  trustee  in  a  mortgage  given  by  a 
corporation  to  secure  its  bonds  may  main- 
tain a  suit  in  a  federal  court  to  protect 
rights  arising  out  of  contracts  pledged 
by  the  mortgage  from  impairment  by 
legislation  of  the  state  or  by  its  authority 
regardless  of  the  citizenship  of  the  mort- 
gagor. Denver  v.  New  York  Trust  Co., 
(C.  C.  A.  8th  Cir.  1911)  187  Fed.  890, 
110  C.  C.  A.  24. 

c.  Violation  of  Due  Process  Clause 

lUnstrations. —  The  averment  that  if  a 
temporary  injunction  granted  by  an  in- 
ferior state  court,  restraining  the  future 
payment  of  rentals  accruing  under  the 
alleged  contract  of  a  municipality  with 
a  water  company  because  of  the  invalidity 
of  the  contract,  should  ultimately  be 
made  perpetual,  such  company  would 
thereby  be  deprived  of  its  property  with- 
out due  process  of  law,  does  not  justify 
a  federal  Circuit  Court  in  assuming  juris- 
diction of  a  suit  by  the  water  company 
to  restrain  the  municipality  from  at- 
tempting to  annul  the  rental  contract^  as 
being  a  case  arising  under  the  federal 
Constitution  or  laws.  Defiance  Water  Co. 
V.  Defiance,  (1903)  191  U.  S.  184,  24  S. 
Ct.  63,  48  U.  S.  (L.  ed.)  140,  where  the 
court  said:  "Litigation  in  the  state 
courts  cannot  be  dragged  into  the  Fed- 
eral courts  at  such  a  stage  and  in  such 
a  way.  The  proposition  is  wholly  un- 
tenable that,  before  the  state  courts  in 
which  a  case  is  properly  pending  can 
proceed  to  adjudication  in  the  regular 
and  orderly  administration  of  justice,  the 
courts  of  the  United  States  can  be  called 
on  to  interpose  on  the  ground  that  the 
state  courts  mi^ht  so  decide  as  to  render 
their  final  action  unconstitutional.  .  .  . 
We  regard  this  bill  as  an  attempt  to 
evade  the  discrimination  between  suits  be- 
tween citizens  of  the  same  state,  and  suits 
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between  citizens  of  different  states,  etitab- 
lished  by  the  Constitution  and  laws  of  the 
United  Statee,  by  bringing  into  the  cir- 
cuit court  controversies  between  citizens 
of  the  same  state, —  an  evasion  which  it 
has  been  the  constant  effort  of  Congress 
and  of  this  court  to  prevent  (Bernards 
Tp.  V.  Stebbins,  [1883]  109  U.  S.  341, 
353,  3  S.  Ct.  262,  27  U.  S.  (L.  ed.)  966, 
900;  Shreveport  t?.  Cole,  (1889)  129  U.  S. 
36,  44,  9  S.  Ct.  210,  32  U.  S.  (L.  ed.) 
689,  692) ;  and  are  of  opinion  that  it 
should  have  been  dismissed  for  want  of 
jurisdiction."  Gundall  v,  Manhattan  R. 
Co.,  (S.  D.  N.  Y.  1913)  206  Fed.  410, 
where  a  bill  was  dismissed  for  want  of 
jurisdiction,  it  was  held  that  the  com- 
plainants were  concluded  by  the  sentence 
from  the  opinion  in  Defiance  Water  Co.  v. 
Defiance,  (1903)  191  U.  S.  184,  24  S.  Ct. 
63,  48  U.  S.  (L..ed.)  140  above  quoted, 
beginning:  ''The  proposition  is  wholly 
untenable,"  etc. 

An  allegation  in  a  bill  that  a  municipal 
ordinance  providing  for  the  summary  seiz- 
ure and  destruction  of  food  in  cold  stor- 
age when  unfit  for  human  consumption 
violates  Const.  U.  S.  Amend.  14,  because 
it  provides  neither  for  notice  nor  for  an 
an  opportunity  to  be  heard  before  such 
seizure  and  destruction,  presents,  although 
unfounded,  a  constitutional  question  wiUi- 
in  the  original  jurisdiction  of  the  federal 
Circuit  (S)urt.  North  American  Cold 
Storage  Co.  r.  Chicago,  (1908)  211  U.  S. 
306,  29  S.  Ct.  101,  63  U.  S.  (L.  ed.)  196, 
16  Ann.  Cas.  276,  where  the  court  said: 
"  We  think  there  was  jurisdiction,  and 
that  it  was  error  for  the  court  to  dismiss 
the  bill  on  that  ground.  The  court  B'^tfaia 
to  have  proceeded  upon  the  theory  that, 
as  the  complainant's  assertion  of  jurisdic- 
tion was  based  upon  an  alleged  Federal 
question  which  was  not  well  founded, 
there  was  no  jurisdiction.  In  this  we 
think  that  the  court  erred.  The  bill  con- 
tained a  plain  averment  that  the  or- 
dinance in  question  violated  the  14th 
Amendment,  becau«e  it  provided  for  no 
notice  to  the  complainant  or  opportunity 
for  a  hearing  before  the  seizure  and 
destruction  of  the  food.  A  constitutional 
question  was  thus  presented  to  the  court, 
over  which  it  had  jurisdiction,  and  it 
was  bound  to  decide  the  same  on  its 
merits." 

Where  the  validity  of  a  city  ordinance 
regulating  the  sale  of  nonintoxicating  bev- 
erages depends  wholly  on  state  statutes, 
no  federal  question  can  be  injected  into  a 
prosecution  for  violating  the  ordinance 
unless  it  be  that  accused  is  being  held 
contrary  to  the  inhibition  of  the  Four- 
teenth Amendment  of  the  Federal  Con- 
stitution. Kroschel  v.  Munkers,  (D.  C. 
Ore.  1910)    179  Fed.  961. 

Under  the  Federal  Constitution,  a 
power  to  regulate  the  rates  to  be  charged 
by  a  telephone  company,  may  not  reduce 
such  rates  below  a  rate  which  will  pay 


by  a  telephone  company,  may  not  reduce 
operating  expenses,  maintain  the  plant, 
and  pay  a  fair  return  on  the  capital  actu- 
allv  invested,  and  a  bill  to  restrain  the 
enforcement  of  a  rate  alleged  to  be  con- 
fiscatory presents  a  federal  question  and 
is  within  the  jurisdiction  of  a  federal 
court.  Owensboro  t?.  Cumberland  Tele- 
phone, etc.,  Co.,  (C.  C.  A.  6th  Cir.  1909) 
174  Fed.  739,  99  C.  C.  A.  1. 

The  question  whether  rates  fixed  by  a 
mimicipal  ordinance  to  be  charged  by  a 
water  company  are  just  and  reasonable, 
or  confiscatory  and  unconstitutional,  is  a 
judicial  one,  for  the  determination  of 
which  the  company  has  the  right  to  in- 
voke the  jurisdiction  of  a  federal  court  in 
a  suit  to  enjoin  enforcement  of  such  or- 
dinance. Spring  Valley  Water  Ck).  v.  San 
Francisco,  (N.  D.  Cal.  1908)  166  Fed. 
667;  Spring  Valley  Water  Co.  t?.  San 
Francisco,  (N.  D.  Cal.  1904)  166  Fed. 
667. 

A  suit  to  enjoin  the  enforcement  of  an 
ordinance  requiring  a  street  railroad  com- 
pany to  carry  without  pay  passengers 
holding  transfers  from  other  car  lines  is 
cognizable  in  equity  on  the  ground  of  pre- 
venting a  multiplicity  of  suits  and  is 
within  the  jurisdiction  of  a  federal  court, 
where  the  invalidity  of  the  ordinance  is 
alleged  on  the  ground  that  it  deprives  the 
company  of  its  property  without  due  proc- 
ess of  law  in  violation  of  the  Federal 
Constitution.  Chicago  City  R.  CJo.  v,  Chi- 
caero,  (1906)   142  Fed.  844. 

In  Seattle  Electric  Co.  v,  Seattle,  etc., 
R.  Co.,  (C.  C.  A.  9th  Cir.  1911)  186  Fed. 
366,  107  C.  C.  A.  421,  the  allegation  of  the 
bill  of  complaint  which  was  claimed  to 
present  a  constitutional  question  was  as 
follows :  "  That  said  alleged  ordinance 
No.  22,933  was  granted  by  the  city  of 
Seattle  to  the  said  the  Seattle  Electric 
Company,  defendant  herein,  in  violation  of 
the  terms  and  conditions  of  the  franchise 
now  owned  and  used  by  the  complainant 
company  evidenced  by  ordinance  No. 
16,919,  and  that  said  alleged  ordinance 
No.  22,933  was  obtained  by  said  the  Seat- 
tle Electric  Company  in  fraud  of  the 
rights  of  complainant,  and  granted  ille- 
gally without  right  by  the  city  of  Seattle, 
and  by  the  terms  of  said  alleged  ordinance 
the  property,  rights,  and  privileges  en- 
joyed by  this  complainant  will  be  taken 
from  it  without  due  process  of  law  and  in 
contravention  of  the  Constitution  and 
laws  of  the  United  States,  and  that  said 
alleged  ordinance  is  without  authority  in 
law  and  is  null  and  void  and  of  no  force 
and  effect."  It  was  held  that  this  allega- 
tion was  not  sufficient  to  invoke  the  juris- 
diction of  the  federal  court.  The  court 
said :  ''  It  seems  to  us  that  in  no  aspect 
of  the  grant  to  the  defendant  is  there  a 
real  and  sub:»tantial  dispute  or  contro- 
versy dependent  upon  the  application  of 
provisions  of  the  federal  Constitution.  If 
it  should  be  conceded  that  in  some  view 
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of  the  ordinance  and  defendant's  action 
under  color  of  its  provisions  there  would 
be  a  taking  of  complainant's  properly 
without  due  process  of  law^  still  it  would 
not  follow  that  the  Circuit  Court  had  ju- 
risdiction of  the  case  unless  the  ordinance 
in  that  aspect  would  be  the  supreme  law 
of  the  state.  The  supreme  law  of  the 
state  is  the  Constitution  of  the  state;  and 
that  document  provides,  in  article  1,  f  3, 
as  does  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  that: 
*  No  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of 
law.'  Under  this  provision  of  the  state 
Constitution  the  ordinance  would  be  as  in- 
valid as  under  the  federal  Constitution. 
It  would  not  be  a  state  law.  It  would 
be  with  respect  to  the  former,  as  the  com- 
plainant charges  in  its  complaint  with  re- 
spect to  the  latter,  *  without  authority  in 
law,  null,  and  void,  and  of  no  force  and 
effect.'  The  presumption  is  that  the 
courts  of  Washington  will  not  deny  to  any 
of  its  citiswns  or  corporations  the  equal 
protection  of  its  Constitution.  If,  how- 
ever, it  should  turn  out  that  we  are  mis- 
taken in  this  respect,  the  complainant  will 
have  his  remedy  in  an  appeal  from  the 
highest  court  of  the  state  to  the  Supreme 
C\)urt  of  the  United  States."  But  the 
doctrine  expressed  in  the  foregoing  quota- 
tion was  repudiated  in  Wilmington  City 
R.  Co.  t\  Taylor,  (D.  C.  Del.  1912)  198 
Fed.  159,  where  the  court  said :  "  In  de- 
claring that  no  state  shall  deprive  any 
person  of  life,  liberty  or  property  without 
due  process  of  law,  it  prohibits  action  hy 
the  state  through  any  of  its  instrumentali- 
ties which  would  have  that  result,  and 
whether  the  state  constitution  does  or  does 
not  contain  a  similar  prohibition  is 
wholly  immaterial  on  the  question  whether 
action  by  a  state  instrumentality  is  ac- 
tion by  the  state  and  as  such  forbidden 
by  the  amendment.  The  prohibition  of 
the  amendment  having  precisely  the  same 
force  and  operation  in  the  absence,  as  in 
the  presence,  of  a  similar  prohibition  in 
the  state  constitution,  if  in  the  former 
case  any  given  action  by  a  state  instru- 
mentality would  be  the  act  of  the  state,  it 
would  equally  in  the  latter,  other  things 
being  equal,  be  the  act  of  the  state.  The 
co-existence  in  the  federal  and  state  con- 
stitutions of  similar  prohibitions  in  unim- 
portant on  the  question  of  authority  to 
represent  the  state,  and  consequently  on 
the  question  of  the  jurisdiction  of  the 
circiiit  court,  now  the  district  court,  of 
the  United  States." 

A  federal  question  was  presented  in  a 
Oill  which  ought  to  obtain  a  decree  de- 
claring null  and  void  an  ordinance  of  a 
city  fixing  the  rates  at  which  the  water 
{supplied  by  a  water  company  —  the  com- 
plainant being  the  holder  of  the  company's 
mortgage  bonds  —  to  the  city  should  be 
furnished,  upon  the  ground  that  said  rates 
were  so  unreasonably  low  as  to  amount  to 


a  practical  taking  of  the  property  mort- 
gaged without  just  compensation,  contrary 
to  the  provisions  of  the  Federal  Constitu- 
tion. Consolidated  Water  Co.  r.  San 
Diego,  (C.  C.  A.  0th  Cir.  1809)  93  Fed. 
840,  35  C.  C.  A.  6ai. 

A  suit  against  a  city  and  certain  of  its 
officers  to  enjoin  the  commission  of  acts 
by  them  under  the  claimed  authority  of  a 
city  ordinance,  which  it  is  alleged  will 
deprive  complainant  of  its  property  with- 
out due  process  of  law  in  violation  of  the 
Federal  Constitution,  does  not  involve  any 
constitutional  question  which  will  give  a 
federal  court  jurisdiction  with  respect  to 
acts  which  it  clearly  appears  are  not  au- 
thorized by  the  ordinance,  set  out  in  the 
bill,  and  which,  if  committed,  will  be 
without  authority  of  law  and  mere  private 
trespasses.  North  American  Cold  Storage 
Co.  V.  Chicago,   (1007)    161  Fed.  120. 

"  If  the  plaintiff  has  acquired  the  right 
and  privilege  of  constructing  and  main- 
taining an  electric  lighting  system  within 
the  city  by  irrevocable  grant  or  contract, 
any  attempt  on  the  part  of  the  city  to 
summarily  oust  the  plaintiff  would  be 
tantamount  to  depriving  it  of  its  prop- 
erty without  due  process  of  law,  c<Mitrary 
to  section  1,  art.  14,  of  the  federal  con- 
stitution, and  hence  a  federal  question 
would  be  involved.  Boise  Artesian  Hot, 
etx-.,  Water  Co.  r.  Boise  City,  [10131  230 
U.  S,  84,  33  S.  Ct.  007,  57  U.  S.  (L.  ed.) 
1400."  Ashland  Electric  Power,  etc.,  Co. 
r.  Ashland,  (D.  C.  Ore.  1014)  217  Fed. 
158,  denying  a  motion  to  dismiss  a  bill 
to  enjoin  the  defendant  city  from  inter- 
fering with  plaintiff's  rights  and  privi- 
leges acquired  under  an  ordinance. 

A  bill  by  a  mortgagee  of  a  waterworks 
company  to  prevent  a  threatened  destruc- 
tion by  a  city  of  the  water  company's 
franchise,  or  to  remove,  as  a  cloud  upon 
its  title,  a  resolution  of  the  city  board 
declaring  the  franchise  of  the  water  com- 
pany forfeited  which  is  alleged  to  have 
been  done  without  just  cause,  without 
notice,  and  without  due  process  of  law, 
presents  a  federal  question.  American 
Waterworks,  etc.,  Co.  f?.  Home  Water  Co., 
(1902)    115  Fed  i76. 

A  suit  by  a  water  company  to  restrain 
the  enforcement  of  an  order  of  a  county 
board  of  supervisors  fixing  the  rates  for 
water  to  be  charged  to  consumers,  the 
effect  of  which  as  alleged  is  praetically  to 
deprive  complainant  of  its  property  with- 
out due  process  of  law  and  to  deny  it  the 
equal  protection  of  the  law,  presents  a 
federal  question.  San  Joaquin,  etc.. 
River  Canal,  etc.,  Co.  c.  Stanislaus 
County,  (1898)   00  Fetl.  616. 

3.  Impairment  of  Contract  OhUgati4m 
In  general. — ^A  federal  court  has  juris- 
diction of  a  Huit  against  state  officers  to 
restrain  them  from  acting  under  a  statute 
of  the  state  alleged  to  be  unconstitutional 
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as  impairing  %!he  obligation  of  a  contract 
between  the  plaintiff  and  the  state.  Pen- 
noyer  v.  McConnaughy,  (1891)  140  U.  S. 
1,  11  S.  Ct.  699,  35  U.  S.   (L.  ed.)   363. 

The  federal  court  "  cannot  be  given  ju- 
risdiction by  the  sup^gestion  of  the  impair- 
ment of  a  contract  m  respect  of  which  the 
complainant  seeks  no  relief."  New  Or- 
leans V.  Benjamin,  (1894)  153  U.  S.  411, 
14  S.  Ct.  905,  38  U.  S.  (L.  ed.)  764. 

A  bill  alleging  that  complainant  leased 
a  certain  oyster  bed  from  the  state  for  a 
terms  of  years  pursuant  to  a  state  law, 
and  planted  the  same,  but  that  by  a  sub- 
sequent act  of  the  legis'lature  the  state 
underto<^  to  transfer  the  property  in  such 
beds  to  the  owners  of  the  adjacent  land, 
and  that  defendant,  claiming  under  such 
law,  has  excluded  complainant  from  said 
leased  pr<^erty,  and  which  seeks  injunc- 
tive relief,  states  a  case  which  presents 
a  constitutional  question  of  the  impair- 
ment of  a  contract  by  the  state,  and  is 
within  the  jurisdiction  of  a  federal  court. 
Green  v,  Oemler,   (1907)    151  Fed.  936. 

Exemption  from  taxation. — ^A  case  aris- 
ing under  the  Federal  Oonstitution,  of 
which  a  federal  court  has  jurisdiction 
without  diversity  of  citizenship,  is  pre- 
sented by  a  bill  which  alleges  a  contract 
exemption  from  taxation  which  the  state 
is,  by  subsequent  legislation,  attempting 
to  destroy.  Jetton  v.  University  of  the 
South,  (1908)  208  U.  S.  489,  28  S.  Ct. 
376,  62  U.  S.   (L.  ed.)   684. 

A  federal  court  has  jurisdiction  of  a 
suit  by  a  landowner  to  restrain  revenue 
officers  of  a  state  from  prosecuting  pro- 
ceedings expressly  based  on  a  state  stat- 
ute to  enforce  the  collection  of  taxes 
against  such  lands,  on  the  ground  that 
such  statute  as  applied  to  complainant's 
lands  impairs  the  obligation  of  a  con- 
tract with  the  state  exempting  such  lands 
from  taxation.  University  of  the  South 
r.  Jetton,  (1907)  166  Fed.  182,  affirmed 
on  this  point,  (1908)  208  U.  S.  489,  28 
S.  Ct.  375,  52  U.  S.   (L.  ed.)   684. 

Maximum  Rate  Act. — An  intervening 
petition  by  receivers  appointed  in  a  rail- 
road foreclosure  suit  in  a  federal  court, 
to  restrain  enforcement  of  a  state  maxi- 
mum rate  act,  alleging  that  the  latter  im- 
paired the  obligation  of  a  contract  implied 
in  the  company's  charter  showed  a  case 
arising  under  the  Federal  Constitution. 
Trust  Co.  of  America  v,  Chicago,  etc.,  R. 
Co.,  (S.  D.  111.  1912)  199  Fed.  593,  where 
the  court  said:  "A  technical  question  of 
jurisdiction  was  raised  ...  by  demur- 
rer, and  later  by  answer  to  the  effect  that 
the  receivers'  injunction  petition  was  not 
ancillary  to  the  foreclosure  suit,  because 
the  subject  matter  of  the  petition  is 
wholly  unrelated  to  the  subject  matter  of 
the  bill.  The  demurrer  was  overruled 
.  .  .  upon  the  authority  of  Ex  p.  Young, 
[1908]  209  U.  S.  123,  144,  28  S.  Ct.  441, 
62  U.  S.  (L.  ed.)  714,  13  L.  R.  A.  (N.  S.) 
932,  14  Ann.  Cas.  764,  holding  that  a  fed- 


eral question  is  raised  in  suits  like  this, 
and  Compton  v.  Jesup,  [C.  C.  A.  6th 
Cir.  1895]  68  Fed.  263,  [31  U.  S.  App. 
486]  15  C.  C.  A.  397;  Blake  v.  Pine 
Mountain  Iron,  etc.,  Co.,  [C.  C.  A.  6th 
Cir.  1896]  76  Fed.  624,  [43  U.  S.  App. 
490]  22  C.  C.  A.  430,  and  like  cases, 
holding  that  petitions  similar  to  this  are 
ancillary  to  the  main  suit  and  hence 
within  the  jurisdiction.  We  are  entirely 
satisfied  that  the  jurisdiction  was  prop- 
erlv  sustained. 

Alleged  water  rights. — Where  two  canal 
companies  conatructed  irrigation  ditches 
appropriating  water  from  the  Aricansas 
river,  and  the  second  to  commence  the 
work  Arsir  recorded  its  plat,  in  compliance 
with  a  local  statute,  which,  under  said 
Act,  gave  it  priority  of  right;  but  in  sub- 
sequent litigation  between  the  parties  the 
Supreme  Court  of  the  state  held  such  Act 
to  be  unconstitutional  and  void,  it  was 
held  that  the  compliance  with  said  Act 
by  the  second  company,  while  it  was  recog- 
nized as  the  law  of  the  state,  did  not 
give  such  company  any  contract  rights 
with  the  state,  or  under  the  laws  of  the 
United  States,  which  entitled  it  or  the 
owner  of  a  water  right  thereunder  to  in- 
voke the  jurisdiction  of  a  federal  court 
on  the  ground  that  it  had  a  vested  con- 
tract right  to  priority  in  the  use  of  the 
water  of  the  river,  which  was  impaired  by 
the  state  decision.  Mohl  r.  Lamar  Canal 
Co.,  (1904)  128  Fed.  776,  where  the  court 
said :  "  The  familiar  rule  which  commits 
to  the  courts  of  the  state  the  interpreta- 
tion of  its  constitution  and  laws  precludes 
all  discussion  of  the  subject.  Here  and 
elsewhere,  in  all  courts  and  in  all  forms 
of  proceedings,  the  decision  of  the  Su- 
preme Court  setting  aside  the  acts  of 
1881  and  1887  is  conclusive  upon  all  par- 
ties in  interest.  Wliether  complainant 
was  a  party  to  the  appropriation  suit  is 
not  material  to  the  question.  The  Su- 
preme Court  may  review  and  reverse  its 
decisions,  but  no  other  court  has  au- 
thority of  that  character." 

4.  Mere   Breach    of   Contract 

Contract  by  board  of  trustees. — In  Ma- 
nila Invest.  Co.  v,  Trammell,  (1915)  239 
U.  S.  31,  36  S.  Ct.  12,  60  U.  S.  (L.  ed.) 
129,  plaintiff's  bill  prayed  to  have  the 
title  to  certain  lands  decreed  to  be  held 
in  trust  for  plaintiffs  by  the  board  of 
trustees  of  the  internal  improvement 
fund  of  Florida,  and  to  recover  lands 
deeded  to  others,  but  likewise  held  in 
trust  for  plaintiffs.  Holding  that  the 
bill  was  properly  dismissed,  for  want  of 
jurisdiction,  the  court  said:  **An  exam- 
ination of  the  bill  shows  that  the  ground 
of  recovery  rests  upon  the  allegation 
that  the  trustees  contracted  to  convey 
the  lands  in  question  to  the  complain- 
ants, and  afterwards,  by  formal  resolu- 
tion, the  board  repudiated  its  former 
action,    and    refused    to    recognize    the 
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alleged  trust,  and  declared  the  complain- 
ants' title  null  and  void.  Complainants 
contend  that  this  action  b^  the  trustees, 
as  an  agency  of  the  state,  in  repudiation 
of  its  former  action,  and  the  conveyance 
of  part  of  the  land  to  others,  in  violation 
of  the  trust,  constituted  a  taking  of  its 
property  without  due  process  of  law,  in 
violation  of  the  provisions  of  the  Four- 
teenth Amendment.  This  is  the  only 
ground  of  federal  jurisdiction  insisted 
upon.  The  case  presented  no  real  and 
substantial  controversy  involving  the  con- 
struction or  effect  of  the  Federal  Consti- 
tution. The  allegations  relied  upon  to 
give  jurisdiction  show  a  breach  of  con- 
tract merely,  and  bring  the  esse  within 
the  principles  decided  by  this  court  in  St. 
Paul  Gaslight  Co.  v,  St.  Paul,  [1901] 
181  U.  6.  142,  21  S.  Ct.  676,  45  U.  S. 
(L.  ed.)  788;  Dawson  v.  Columbia  Ave. 
8av.  Fund,  etc.,  Co.,  [19051  1^7  U.  S. 
178,  25  S.  Ct.  420,  49  U.  S.  (L.  ed.)  713; 
Shawnee  Sewerage,  etc.,  Co.  v.  Stearns, 
[19111  220  U.  S.  462,  31  6.  Ct.  462,  55 
U.  S.  (L.  ed.)  644;  McCormick  v.  Okla- 
homa City,  [1915]  236  U.  S.  657,  35  S. 
Ct.  455,  59  U.  S.  (L.  ed.)  771." 

6.  Violation  of  Due  Process  Clause 

Without  legislative  authcrity. — Where 
the  deprivation  of  property  without  due 
process  of  law  is  without  legislative  au- 
thority, the  case  does  not  present  a  fed- 
eral question.  Barney  r.  New  "York, 
(1904)  193  U.  S.  430,  24  S.  Ct.  502,  48 
U.  S.  (L.  ed.)  737;  Huntington  v.  New 
York,  (1904)  193  U.  S.  441,  24  S.  Ct. 
506,  48  U.  S.  (L,  ed.)  741. 

Confiscatory  railroad  rates. — A  suit  to 
enjoin  the  enforcement  of  state  enact- 
ments regulating  railroad  rates,  on  the 
ground  that  the  same  are  confiscatory 
and  would  deprive  the  railroad  com- 
panies of  their  property  without  due 
process  of  law  and  deny  them  the  equal 
protection  of  the  laws,  in  violation  of 
the  Fourteenth  Constitutional  Amend- 
ment, is  one  arising  under  the  Constitu- 
tion of  the  United  States,  of  which  a 
federal  court  has  jurisdiction  on  that 
ground.  Etv  p.  Young,  (1908)  '209  U.  S. 
123,  28  S.  Ct.  441,  62  U.  6.  (L.  ed.)  714, 
14  Ann.  Cas.  764,  13  L.  R.  A.  (N.  S.) 
932,  where  the  court  said :  '*  The  sufficiency 
of  rates  with  reference  to  the  Federal  Con- 
stitution is  a  judicial  question,  and  one 
over  which  federal  courts  have  jurisdic- 
tion by  reason  of  its  federal  nature. 
Chicago,  etc.,  R.  Co.  f.  Minnesota,  [1890] 
134  U.  S.  418,  10  S.  Ct.  462,  702,  33  U. 
S.  (L.  ed.)  970,  3  Int.  Com.  Rep.  209; 
Reagan  v.  Farmers'  Loan,  etc.,  Co., 
[18941  154  U.  S.  [362],  369-399,  14  S. 
Ct.  1047,  38  U.  S.  (L.  ed.)  1014-1024,  4 
Int.  Com.  Rep.  660;  St.  Louis,  etc.,  R. 
Co.  V.  Gill,  [1895]  156  U.  S.  649,  15  S. 
Ct.  484,  39  U.  S.  (L.  ed.)  567;  Coving- 
ton Turnpike  Road  Co.  r.  Sandford, 
[1896]   164  U.  S.  578,  17  S,  Ct.   198,  41 


U.  S.  (L.  ed.)  560;  Smyth  v.  Ames, 
[1898]  169  U.  S.  466-522,  18  S.  <^.  418, 
42  U.  S.  (L.  ed.)  819-840;  Chicago,  etc., 
R.  Co.  V.  Tompldns,  [1900]  176  U.  S. 
167,  172,  20  S.  Ct.  336,  44  U.  S.  (L.  ed.) 
417,  420." 

A  federal  court  has  jurisdiction  of  a 
suit  by  a  railroad  company  to  enjoin  the 
enforcement  of  a  state  statute  fixing 
rates  for  passenger  farea  that  are  al- 
leged to  be  unremunerative  and  confisca- 
tory. St.  Louis,  etc.,  R.  Co.  v.  Hadley, 
(W.  D.  Mo.  1907)  155  Fed.  220;  Perkins 
9.  Northern  Pac.  R.  Co.,  (C.  C.  Minn. 
1907)   155  Fed.  445. 

Tajoition  in  violation  of  state  consti- 
tution.— ^A  suit  to  restrain  the  collection 
of  taxes  as  void,  on  the  ground  that  the 
statute  under  which  they  were  levied  is 
in  violation  of  the  constitution  of  the 
state  and  therefore  that  the  collection  of 
taxes  would  be  a  taking  of  plaintifi^s 
property  without  due  process  of  law,  does 
not  raise  a  federal  question,  especially 
where,  in  order  to  grant  the  relief  sought, 
it  would  be  necessary  to  overrule  the 
decisi(m  of  the  highest  state  court  upon 
a  question  relating  purely  to  the  local 
law  of  the  state.  McCain  v.  Des  Moines, 
(1899)  174  U.  S.  168,  19  S.  Ct  644,  43 
U.  S.  (L.  ed.)  936. 

A  feideral  court  has  jurisdiction  of  a 
suit  to  restrain  the  collection  of  taxes 
levied  under  provisions  of  the  constitu- 
tion and  statutes  of  a  state,  which  the 
bill,  in  good  faith,  alleges  are  repugnant 
to  the  Constitution  of  the  United  States, 
and  where  it  is  also  alleged  that  the  de- 
fendant, as  a  state  officer,  by  his  acts 
under  said  state  constitution  and  stat- 
ute, is  about  to  deprive  complainants  of 
their  property  without  due  process  of 
law.  Michigan  R.  Tax  Cases,  (19031 
138  Fed.  223,  affirmed  (1906)  201  U.  S. 
245,  26  6.  Ct.  459,  50  U.  S.  (L.  ed.)  744. 

Extraterritorial  taxation. — A  suit  by  a 
domestic  corporation  to  restrain  the  col- 
lection of  taxes  imposed  by  the  stat«  on 
personal  property  alleged  in  the  bill  to 
have  its  situs  for  purposes  of  taxation  in 
another  state  involves  a  federal  question 
and  is  within  the  jurisdiction  of  a  federal 
court,  since  the  taxation  by  a  state  of 
property  without  its  jurisdiction  amounts 
to  a  taking  of  the  property  of  the  owner 
without  due  process  of  law.  Central  of 
Georgia  R.  Co.  v.  Wright,  (1908)  166 
Fed.  163,  where  the  court  said: 
**  Whether  this  claim  of  the  complainant 
can  be  sustained  or  not,  the  claim  itself 
presents  a  federal  question.  It  is  the 
claim  made  by  the  complainant  which 
must  determine  the  existence  or  nonex- 
istence of  a  federal  question.  .  .  .  The 
effort  by  a  state  to  tax,  against  a  oor- 
"poration  of  the  state,  property  having  its 
situs  in  another  state,  properly  pleaded, 
raises  a  federal  question.  Louisville,  etc., 
Ferry  Co.  v.  Kentucky,  [1903]  188  U.  S. 
386-398,  23  S.  Ct.  463,  47  U.  S.  (L.  cd.) 
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513."  See  also  Delaware,  etc.,  R.  Co.  v. 
Pennsylvania,  (1905)  198  U.  S.  341,  25 
S.  Ct.  669,  49  U.  S.    (L.  ed.)    1077. 

Local  assessment. — ^In  White  v.  Taconm 
(C.  C.  Wash.  1901)  109  Fed.  32,  over- 
ruling a  demurrer  to  a  bill  to  remove  a 
cloud  on  title  alleged  to  have  been 
created  by  an  unconstitutional  assess- 
ment for  street  improvements,  the  court 
said :  "  No  determination  of  the  consti- 
tutional question  involved  in  this  class 
of  cases,  by  an  administrative  board  or 
special  tribunal  created  by  the  state,  can 
stand  as  a  bar  to  a  suit  in  a  national 
court  to  test  the  question  whether  by 
means  of  such  determination  the  state 
has  deprived  the  complainant  of  his  prop- 
erty without  due  process  of  law." 

Mere  maladministration  of  local  -affairs. 
— ^A  suit  to  enjoin  the  diversion  or  in- 
tended diversion  by  a  municipality  of 
certain  funds  which,  under  legislative 
sanction,  it  had  collected  from  taxpayers 
for  a  specific  public  object,  but  which 
were  not  applied  to  that  object,  on  the 
theory  that  such  failure  of  dutv  on  the 
part  of  the  municipality  may  ultimately 
cause  increased  taxation,  and  thereby 
deprive  the  taxpayers  of  their  property 
without  the  due  process  of  law  guaran- 
teed by  Const.  U.  S.  Amend.  14,  if  the 
full  amount  originally  intended  to  be  ap- 
plied to  the  particular  object  named  by 
the  legislature  is  to  be  collected  —  is  not 
one  arising  under  the  Constitution  of  the 
United  States,  of  which  a  federal  Circuit 
Court  has  original  jurisdiction  without 
regard  to  the  citizenship  of  the  parties. 
Owensboro  Waterworks  Co.  i?.  Owensboro, 
(1906)  200  U.  S.  38,  26  S.  Ct.  249,  60 
U.  S.  (L.  ed.)  361,  where  the  court  said: 
"  No  right  involved  in  the  present  case 
has  its  origin  in,  or  is  secured  by,  the 
Constitution  of  the  United  States.  It  is 
not  contended  that  the  legislative  enact- 
nients,  by  the  authority  of  which  the  city 
intends  to  establish  and  maintain  a  sys- 
tem of  waterworks,  are  inconsistent 
either  with  the  Constitution  of  Kentucky 
or  the  Constitution  of  the  United  States. 
The  plaintiff,  however,  complains  that 
the  defendant  city  has  not  properly  dis- 
charged its  duties  under  the  laws  of  the 
state.  For  the  purposes  of  the  present 
discussion,  let  tnis  be  tsken  as  true; 
still,  maladministration  of  its  local 
affairs  by  a  city's  constituted  authorities 
cannot  rightfully  concern  the  national 
government,  unless  it  involves  the  in- 
fringement of  some  federal  right." 

Refusal  of  lioelise  by  racing  commis- 
sion.—  In  Douglas  Park  Jockey  Club  v, 
Grainger,  (W.  D.  Kv.  1906)  146  Fed. 
414  (order  for  interlocutory  injunction 
reversed  on  the  merits  [C.  C.  A.  6th  Cir. 
19061  148  Fed.  513,  [78  C.  C.  A.  199], 
8  Ann.  Cas.  997)  the  court  held  that  it 
had  jurisdiction  of  a  bill  for  injunction 
under  the  following  facts:  ''The  com- 
plainant is  a  body  corporate,  organized 


•under  the  laws  of  Kentucky,  with  the 
right  and  power,  among  other  things,  to 
establish  and  maintain  a  race  trade,  to 
give  exhibits  of  speed  and  races  between 
norses,  to  charge  the  public  for  admis- 
sion, to  prive  premiums,  and  to  engage  in 
pool  selling,  bookmaking,  and  roistering 
bets,  to  purchase  real  estate,  and  make 
improvements  thereon.  The  charier  of 
the  complainant  upon  its  face  appears, 
therefore,  to  bring  it  within  those  pro- 
visions of  section  1  of  the  act  under  con- 
sideration, which,  in  terms,  gives  cor- 
porations like  the  complainant  the  right 
and  .power,  subject  to  the  provisions  of 
the  act,  to  hold  one  or  more  running 
race  meetings  in  each  year,  and  to  hold, 
maintain,  and  conduct  running  races  at 
such  meetings.  The  legislation  of  the 
state  being  thus,  the  complainant  has 
filed  its  bill  of  complaint,  setting  for'^ 
its  rights  under  its  cnarter,  and  averrii«g 
that  upon  the  faith  thereof  it  had  here- 
tofore purchased  very  valuable  real  estate 
in  Jenerson  county,  near  the  city  or 
Louisville,  and  had  erected  very  exten- 
sive and  very  costly  and  valuable  im- 
provements and  tracks  thereon,  which 
are  adapted  only  to  the  purpose  of  ineet- 
ings  for  running  races,  the  races  them- 
selves, and  preparations  and  facilities 
therefor;  that  the  defendants,  as  such 
state  racing  commission,  and  acting  as 
such,  have  arbitrarily,  unjustly,  and 
without  any  good  reason  refused  to 
license  it  under  the  provisions  of  the  act 
for  the  period  beginning  April  1,  and 
ending  December  1,  1906,  which  conduct 
upon  the  part  of  the  defendants,  it  is  as- 
serted, will  greatly,  and  to  the  extent  of 
many  thousands  of  dollars,  injure  and 
destroy  the  complainant's  property,  and 
thus  aeprive  complainant  of  the  property 
so  destroyed  and  diminished  in  value 
without  due  process  of  law;  and  it  is 
further  claimed  that  the  alleged  unjust 
and  arbitrary  conduct  of  the  defendants 
set  forth  in  the  bill  denies  to  the  com- 
plsinant  the  equal  protection  of  the  laws 
of  the  state  of  Kentucky." 

Legislation  affecting  water  rights. — 
Averments  that  patentees  from  the 
United  States,  whose  titles  were  derived 
from  Spain  and  Mexico  by  virtue  of 
grants  to  their  predecessors  from  those 
countries,  which  were  confirmed  by  the 
board  of  land  commissioners,  were  de- 
prived of  their  property  without  due 
process  of  law,  and  allegations  that  their 
contract  obligations  were  impaired,  by 
certain  enumerated  California  statutes 
and  charters  of  the  city  of  Los  Angeles, 
which  conferred  upon  the  city  only  such 
rights  in  respect  to  the  waters  of  a  river 
as  may  have  been  vested  in  the  state, 
afford  no  proper  basis  for  the  jurisdic- 
tion of  the  federal  Circuit  Court,  as  of  a 
case  arising  under  the  Federal  Constitu- 
tion. Devine  v.  Los  Angeles,  (1906)  202 
U.  S.  313,  26  -S.  CL  652,  50  U.  S.  (L.  ed.) 
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1046,  where  the  court  said:  "The  state 
of  California  was  not  in  the  line  of  such 
titles,  BO  that  the  acts  of  the  legislature 
and  the  charters  of  the  city  complained 
of  manifestly  did  not  have  the  effect  of 
depriving  complainants  of  their  property 
or  of  impairing  the  obligation  of  any 
contract,  but  simply  conferred  on  the 
city  such  rights  in  respect  of  the  waters 
of  the  river  as  may  have  been  vested  in 
the  state." 

6.  Unauthorized  Eminent  Domain 
Proceedings 

In  general. —  *'  From  an  examination  of 
many  adjudicated  cases  touching  this  sub- 
ject, 1  am  of  the  opinion  the  following 
principles  may  be  deduced:  (1)  When 
an  attempt  is  made  to  exercise  the  power 
of  eminent  domain  in  the  taking  of  pri- 
vate property  devoted  to  a  private  uae 
by  a  lawfully  constituted  agency  of  the 
state,  on  which  the  legislature  has  con- 
ferred the  general  power  of  eminent  do- 
main, the  question  of  the  necessity  for 
the  taking  is  left  to  the  decision  of  the 
agents  exercising  the  sovereign  power, 
and  the  existence  or  nonexistence  of  the 
necessity  for  the  appropriation  cannot 
be  questioned  in  the  courts.  (2)  When 
property  once  taken  through  the  lawful 
exercise  of  the  sovereign  power  of  emi- 
nent domain  is  devoted  to  and  necessary 
in  the  carrying  out  of  such  public  use 
for  which  it  was  taken,  is  sought  to  be 
reappropriated  by  the  sovereign  power  it- 
self, or  through  its  lawfully  constituted 
agent,  on  which  agent  the  express  or 
necessarily  implied  power  to  so  do  has 
been  conferrea  by  the  legislature,  the 
power  to  determine  the  necessity  for  the 
retaking  rests  in  the  sovereign  or  its 
agent,  and  the  existence  or  nonexistence 
of  the  necessity  will  not  be  controlled  by 
the  courts.  (3)  W^here  an  attempt  is 
made  by  an  agency  of  the  state,  on 
which  agent  there  has  been  conferred 
only  the  general  power  of  eminent  do- 
main, to  appropriate  property  thereto- 
fore taken  under  such  general  power, 
which  property  at  the  time  it  is  sought 
to  be  retaken  is  actually  and  necessarily 
used  in  carrying  out  the  public  purpose 
for  which  it  was  first  taken,  in  such  case 
the  agency  of  the  state  attempting  the 
exercise  of  the  power  is  not  the  sole  and 
exclusive  judge  of  the  necessity  for  the 
re-exercise  of  the  power,  and  the  courts 
are  not  in  such  case  precluded  from 
examining  into  the  necessity  for  such  re- 
taking." Chicago,  etc.,  R.  Co.  r.  Wil- 
liams, (C.  C.  Kan.  1906)  148  Fed.  442, 
per  Pollock,  J.,  overruling  a  demurrer  to 
a  bill  to  restrain  the  defendants,  acting 
under  the  authority  of  a  county  board, 
from  laying  out  a  highway  across  the 
complainant's  station  grounds,  etc. 

Condemnation  of  right  of  way  and 
franchise. — ^A  federal  court  has  jurisdic- 
tion to  enjoin  a  city  from  condemning. 


without  statutory  authority  so  to  do,  the 
entire  right  of  way  and  franchise  of  com- 
plainant street  railway  company;  for,  if 
the  city  has  not  such  power,  its  proceed- 
ing is  a  taking  of  property  without  due 
process  of  law.  Portland  K.,  etc.,  Co.  t*. 
Portland,  (C.  C.  Ore.  1910)  181  Fed.  632. 

7.  Denial  of  Eqttal  Protection  of  Late 

Taxation. —  "  The  claim  that  the  action 
of  the  state  board  of  equalization  in  mak- 
ing the  assessment  under  consideration 
was  the  action  of  the  state,  and  if  car- 
ried out  would  violate  the  provisions  of 
the  14th  Amendment  to  the  Constitution 
of  the  United  States,  by  taking  property 
of  the  appellee  without  due  process  of 
law,  and  by  failing  to  give  it  the  equal 
protection  of  the  laws,  constitutes  a  fed- 
eral question  beyond  all  controversy." 
Raymond  v,  Chicago  Union  Traction  Co., 
(1907)  207  U.  S.  20,  28  S.  Ct  7,  52 
U.  S.  (L.  ed.)  78,  12  Ann.  Cas.  757, 
which  was  a  suit  to  enjoin  the  collection 
of  a  tax. 

A  suit  by  a  telegraph  company  alleg- 
ing that  it  is  engaged  in  interstate  com- 
merce, and  seeking  an  injunction  against 
enforcement  by  tne  defendant  city  im- 
posing a  license  or  privilege  tax  upon 
the  complainant,  duly  alleging  that  such 
tax  is  discriminatory  and  denies  to  the 
complainant  the  equal  protection  of  the 
law,  raises  a  constitutional  question 
within  the  federal  jurisdiction.  Postal 
Tel.-Cable    Co.    v.    Mobile,     (S.    D.    Ala. 

1900)  179  Fed.  955. 

The  assessment  by  a  state  board  of  the 
property  of  a  railroad  company  at  a 
higher  percentage  of  its  actual  value 
than  property  of  other  leases  is  assessed, 
in  violation  of  a  provision  of  the  state 
constitution  reauiring  uniform  taxation 
of  all  classes  of  property,  without  statu- 
tory authority  and  contrary  to  the  law 
of  the  state  as  declared  by  its  Supreme 
Court,  is  not  an  act  of  the  state  within 
the  meaning  of  the  provision  of  the 
Fourteenth  Constitutional  Amendment, 
prohibiting  a  state  from  denying  t«  any 
person  the  equal  protection  of  the  laws; 
and  the  jurisdiction  of  a  federal  court 
cannot  be  invoked  for  redress  on  the 
ground  that  the  action  of  the  board  is  a 
violation  of  such  provision,  the  remedy 
of  the  company  being  in  the  state  courts. 
St.  Louis,  etc.,  R.  Go.  v.  Davis,  (E.  D. 
Ark.  1904)  132  Fed.  629,  where  the  court 
after  citing  In  re  Storti,    (C.  C.   Mass. 

1901)  109  Fed.  807,  and  remarking  that 
the  judgment  in  that  case  dismissing  the 
cause  for  want  of  jurisdiction  was 
affirmed  in  (1901)  183  U.  S.  138,  32  S. 
Ct.  72,  46  U.  S.  (L.  ed.)  120,  said: 
"  Counsel  for  complainant  have  referred 
the  coivrt  to  a  number  of  able  decisions 
rendered  by  Circuit  Courts  sustaining 
their  contention;  but,  in  view  of  this  last 
decision  of  the  Supreme  Court  of  the 
United  States,  they  cannot  be  considered 
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as  authorities  by  this  court.  If  the  con- 
tention of  complainant  that  whenever  a 
Serson  acting  as  an  officer  of  the  state 
oes  any  act  in  violation  of  the  laws  of 
the  state,  which  if  not  prevented  by  the 
courts  would  result  in  tne  unlawful  tak- 
ing of  property,  brings  the  ca^e  within 
the  jurisdiction  of  the  national  courts, 
regardless  of  a  diversity  of  citizenship, 
be  sustained,  it  would  practically  result 
in  filling  the  dockets  of  those  courts  with 
cases  of  every  conceivable  nature." 

A  federal  District  Court  has  jurisdic- 
tion of  a  bill  to  enjoin  a  municipal  cor- 
poration from  collecting  taxes  levied  by 
it  on  assessments  of  the  plaintifTs  prop- 
erty, so  unfairly  and  inequitably  made 
as  to  violate  the  14th  Amendment  of  the 
Federal  Constitution.  Jersey  City  v. 
Central  R.  Co.  of  New  Jersey,  (C.  C.  A. 
3d  Cir.  1914)  212  Fed.  76,  128  C.  C.  A. 
632,  affirming  (D.  C.  N.  J.  1912)  199 
Fed.  237. 

In  Louisville  Trust  Co.  v.  Stone,  (C. 
C.  A.  6th  Cir.  1901)  107  Fed.  305,  46 
CCA.  299,  the  court  said:  "It  may 
be  conceded  that,  if  the  allegations  of 
the  bill  are  made  out,  there  exists  in 
respect  to  the  property  of  complainant, 
and  others  similarly  situated,  a  sys- 
tematic, intentional,  and  illegal  under- 
valuation of  other  property  by  the  tax- 
ing officers  of  the  state,  which  neces- 
sarily affects  an  unjust  discrimination 
against  the  property  of  which  the  plain- 
tiff is  the  owner,  and  a  bill  in  equity 
will  lie  to  restrain  such  illegal  discrim- 
ination, and  that  in  such  cases  federal 
jurisdiction  will  arise  because  of  the 
equal  protection  of  the  laws  guaranteed 
by  the  fourteenth  amendment.  Taylor 
r.  Louisville,  etc.,  R.  Co.,  [C  C  A.  6th 
Cir.  1898]  88  Fed.  350,  [60  U.  S.  App. 
166],  31  C  C.  A.  637;  Nashville,  etc.,  R. 
Co.  n.  Taylor,  (M.  D.  Tenn.  1898)  86 
Fed.  168,  in  which  the  grounds  of  federal 
jurisdiction  are  carefully  examined  and 
fully  stated  by  Judge  Clark,  who  de- 
livered the  opinion." 

A  bill  by  a  railroad  company  to  enjoin 
state  officers  from  assessing  and  collect- 
ing taxes  as  illegal  and  without  warrant 
of  law  and  as  discriminating  against  rail- 
roads and  casting  on  them  an  undue 
share  of  the  burdens  of  taxation,  raises 
a  federal  question.  Southern  R.  Co.  v. 
North  Carolina  Corp.  Commission,  (1899) 
97  Fed.  513. 

A  suit  brought  bv  a  railroad  company 
against  a  board  of  equalizers  to  enjoin 
certification  by  them  to  a  state  comp- 
troller of  the  assesRed  valuation  of  com- 
plainant's property  for  the  purpose  of 
taxation,  on  the  ground  that  the  method 
of  assessment  unjustly  discriminates 
against  railroad  property,  and  that  de- 
fendant is  not  allowed  an  equalization 
provided  for  in  respect  to  all  other  prop- 
erty subject  to  taxation  in  violation  of 
the   Constitution    of    the   United   States, 


presents    a   federal   question.     Nashville, 
etc.,  R.  Co.  V.  Taylor,  (1898)  »(i  Fed.  171.: 

Acts  of  private  individual8.T-^;The  pro-i 
visions  of  the  Fourteenth  Constitutional 
Amendment,  securing  personal  rights,  are. 
directed    against    the    states    and    their, 
agencies,  and  not  aeainst  the  acts  of  pri- 
vate individuals,  which  give  no  right  of 
action  in  the  federal  courts  on  the  ground  ■ 
that    a    constitutional    question    is    in- 
volved.    Marten  v.  Holbrook,  (1907)   167 
Fed.  716. 

State  governor's  proclamation  of  insur- 
rection.— ^A  state  constitution  which  makes 
the  governor  the  commander-in-chief  of. 
the  militia  of  the  state,  and  authorizes 
him  to  call  out  the  militia  to  execute 
the  laws,  suppress  insurrection,  and  re- 
pel invasion,  and  a  statute  of  the  same 
state,  which  provides  more  in  detail  for 
the  exercise  of  such  power,  are  not  in 
conflict  with  the  Fourteenth  Amendment, 
to  the  Federal  Constitution,  as  authoriz- 
ing any  action  in  violation  of  personal 
rights,  but  are  clearly  within  the  powers 
of  the  state;  and  to  give  a  federal  court 
jurisdiction  of  an  action  against  officers 
of  the  state  to  recover  damages  for  acta- 
done  as  claimed  under  authority  of  such ' 
provisions,  as  in  violation  of  constitu- 
tional rights,  defendants  must  be  alleged 
to  have  been  guilty  of  a  wanton  abuse 
of  the  power  thereby  conferred.  Moyer 
V.  Peabody,  (1906)  148  Fed.  870, 
[affirmed  (1909)  212  U.  S.  78,  29  S.  Ct. 
235,  53  U.  S.  (L.  ed.)  4101,  where  the 
court  said:  "There  is  nothing  on  the 
face  of  the  above  provisions  of  the  Colo- 
rado C)nstitution  which  brings  it  in  con- 
flict with  the  fourteenth  article  of 
amendment  to  the  Constitution  of  the 
United  States,  and  the  complaint  here 
may  be  said  to  be  against  the  manner  of 
enforcing  said  provisions.  It  is  true 
that  if  state  officers,  in  the  exercise  of 
their  official  authority,  deny  to  any  citi- 
zen the  guaranties  found  in  said  amend- 
ment, it  is  the  state  itself  which  does  it, 
and  such  acts,  therefore,  come  within  the 
constitutional  prohibitions.  Virginia  v. 
Rives,  [1879]  100  U.  S.  313,  25  U.  S. 
(L.  ed.)  667;  Chicago,  etc.,  R.  Co.  i\ 
Chicago,  ri897]  166  U.  S.  226,  17  S.  Ct. 
681,  41  U.  e.  (L.  ed.)  979;  Reagan  v. 
Farmers*  Loan,  etc.,  Co.,  [1894]  154  U. 
S.  [362],  390,  14  S.  Ct.  1047,  38  U.  S. 
(L.  ed.)  1014.  The  officer,  however,  must 
claim  to  act  under  authority  conferred 
upon  him  by  the  statute,  and  be  guilty 
of  an  abuse  of  power,  if  the  legislative 
act  is  not  subject  to  the  criticism.  .  .  . 
I  therefore  conclude  that  the  existence  of 
insurrection,  as  declared  in  the  gover- 
nor's proclamation,  is  not  issuable.'^ 

8.  Full   Faith    and    Credit    Clatue 

Conduct  of  individuals  or  corporations. 
— An  allegation  in  a  complaint  that  full 
faith  and  credit  will  not  be  given  to 
the  Public  Acts  of  Minnesota  if  a  New 
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Jersey  corporation  organized  for  the  pur- 
pose of  acquiring  the  control  of  two  com- 
peting interstate  railway  companies  en- 
gaged in  business  in  Minnesota  is  allowed 
to  carry  out  the  object  of  its  incorpora- 
tion, does  not  present  a  cause  arising 
under  the  Federal  Cbnstitution,  of  which 
a  Circuit  Court  of  the  United  States  can 
take  jurisdiction.  Minnesota  r.  Northern 
Securities  Co.,  (1904)  104  U.  S.  48,  24 
S.  Ct.  598,  48  U.  S.  (L.  ed.)  870,  [re- 
versing (C.  C.  Minn.  1903)  123  Fed. 
692],  where  the  court  said:  "We  do  not 
think  that  the  clause  of  the  Constitu- 
tion above  quoted  has  any  bearing  what- 
ever upon  the  question  under  considera- 
tion, it  only  prescribes  a  rule  by  which 
courts,  federal  and  state,  are  te  be 
guided  when  a  question  arises  in  the 
progress  of  a  pending  suit  as  to  the  faith 
and  credit  to  be  given  by  the  court  to 
the  public  acts,  records,  and  judicial  pro- 
ceedings of  a  state  other  than  that  in 
which  the  court  is  sitting.  Even  if  it  be 
assumed  that  the  word  '  acts '  includes 
'  statutes,'  the  clause  has  nothing  to  do 
with  the  conduct  of  individuals  or  cor- 
porations; and  to  invoke  the  rule  which 
it  prescribes  does  not  make  a  case  aris- 
ing under  the  Constitution  or  laws  of 
the  United  States." 

9.  Suit  in  Relation  to  Wharfage 

TTnreMonable  compensation. — A  bill  to 
restrain  the  collection  by  a  municipal 
corporation  of  unreasonable  compensa- 
tion for  the  use  of  its  wharf  by  a  boat, 
duly  enrolled  and  licensed  under  the 
laws  of  the  United  States,  and  engaged 
in  commerce  upon  the  Ohio  river,  was 
held  not  to  show  an  infringement  or  im- 
pairment of  any  right  given  or  secured 
either  by  the  Constitution  or  the  exist- 
ing laws  of  the  United  States.  Parkers- 
burg,  etc.,  Tranep.  Co.  v.  Parkersburg, 
(1883)  107  U.  S.  691,  2  S.  Ct.  732,  27  U. 
S.  (L.  ed.)  584,  where  the  court  said:  ''As 
no  Act  of  Congress  has  been  passed  for 
the  regulation  of  wharfage,  and  as  there 
is  nothing  in  the  Constitution  to  prevent 
the  states  from  regulating  it,  so  long  as 
Congress  sees  fit  to  abstain  from  action 
on  the  subject,  our  conclusion  is,  that  it 
is  entirely  within  the  domain  and  sub- 
ject to  the  operation  of  the  state  laws." 

10.  Taxation  of  Federal  Bonda 

A  federal  court  has  jurisdiction  of  a 
suit  to  enjoin  an  assessment  where  the 
question  involved  is  the  right  of  the  tax- 
payer to  an  exemption  on  account  of 
United  States  bonds  owned  by  him,  re- 
gardless of  the  citizenship  of  the  parties; 
and,  having  such  jurisdiction,  it  may 
adjudicate  other  questions  involved  in 
the  case,  although  it  decides  the  federal 
question  adversely  to  complainant.  Peo- 
ple's 6av.  Bank  v.  Layman,  (1905)  134 
Fed.  635,  where,  as  to  the  last  point,  the 


court  said :  **  The  rule  is  correctly 
stated  in  the  decision  of  Judge  Brewer 
in  the  case  of  Omaha  Horse  R.  Co.  v. 
Cable  Tramway  Co.,  [C.  C.  Neb.  1887} 
32  Fed.  727." 

11.  Suit  Relating  to  Federal  Election 

An   action   to    recover   damages   from 
state  election  officers  for  their   asserted 
wrongful  refusal  to  permit  the  plaintiff 
to  vote  for  a  member  of  the  House  of 
Representatives,    at    a    national    election 
held  in  the  district  where  he  resided,  is 
one  arising  under  the  Constitution  of  the 
United  States,  of  which  a  Circuit  Court 
of    the    United    States    has    jurisdiction, 
(Knight  V.  Shelton,  (1005)  134  Fed.  423) 
where     the     court     said:        ''Whatever 
doubts    may    have    t)een    entertained    on 
that  question  at  one  time  have  been  re- 
moved by  the  later  decisions  of  the  Su- 
preme Court  of   the  United   States,  and 
it   must   now   be   conceded    as    a    settled 
rule  of  law  *  that  the  right  to  vote  for 
members  of  the  Congress  of  the  United 
States    is   not   derive   merely   from    the 
Constitution   and   laws   of   the    state   in 
which    they    are    chosen,    but    has    its 
foundation    in    the   Constitution    of    the 
United  States.'    Ex  p.  Yarbrough,  [1884] 
110   U.   S.    651,   4  S.   Ct.    152,  28  U.   S. 
(L.  ed.)    274;   Wiley  v,   Sinkler,   flOOO] 
179  U.  S.  58,  62,  21  S.  Ct.  17,  45  U.  S. 
(L.    ed.)     84;     Swafford    v.    Templetcm, 
[1902]    185    U.   S.    487,    493.    22    S.    Ct. 
783,  46  U.  S.   (L.  ed.)    1005."     See  also 
Brickhouse  t\  Brooks,   (E.  D.  Va.   1908) 
165  Fed.  634. 

12.  Suit  hy  United  States  to  Cancel 

Patent 

Jurisdiction  declared. — A  suit  by  the 
United  States  to  cancel  letters  patent  for 
inventions  on  the  ground  of  fraud  arises 
under  the  (Constitution  and  laws  of  the 
United  States.  U.  S.  v.  American  Bell 
Telephone  Co.,  (1888)  128  U.  S.  315,  9 
S.  Ct.  90,  32  U.  S.  (L.  ed.)  450;  U.  S.  v. 
Allen,  (1904)  192  U.  S.  543,  24  S.  Ct. 
416,  48  U.  S.    (L.  ed.)   555. 

X.  Suits  Abisino  itndeb  Laws  op  United 

States 

1.  General  Rules 

a.  Substantial  Controversy  Necessary 

Rule  stated. — ''A  suit  to  enforce  s 
right  which  takes  its  origin  in  the  laws 
of  the  United  States  is  not  necessarily,  or 
for  that  reason  alone,  one  arising  under 
those  laws,  for  a  Kuit  does  not  so  arise 
unless  it  clearly  and  substantially  in- 
volves a  dispute  or  controversy  respect- 
ing  the  validity,  construction,  or  effect  of 
such  a  law,  upon  the  determination  of 
which  the  result  depends."  Shulthis  c 
McDougal,  (1912)  225  U.  S.  561.  569,  32 
S.  Ct.  704,  56  U.  S.  (L.  ed.)  1205,  1211. 
''  II  the  case  made  by  the  plaintiff  be  one 


JUDICIARY  (Jnd.  Code,  §  24) 


923 


nhich  depends  upon  the  proper  construe- 
tion  of  an  act  of  Congreae,  with  the  con- 
tingency of  being  sustained  by  one  con- 
struction and  defeated  by  another,  it  is 
one  arising  under  the  laws  of  the  United 
States/'  Northern  Pac.  R.  Co.  v,  Soder- 
berg,  (1003)  188  U.  S.  52«,  23  S.  Ct.  365, 
47  U.  S.  (L.  od.)  526,  628.  ''It  has  been 
frequently  held  by  this  court  that  a  case 
arises  under  the  constitution  and  laws  of 
the  United  States  whenever  the  party 
plaintiff  sets  up  a  right  to  which  he  is 
entitled  under  such  laws,  which  the  par- 
ties defendant  deny  to  him,  and  the  cor- 
rect decision  of  the  case  depends  upon 
the  construction  of  such  laws."  In  re 
Lennon,  (1897)  166  U.  S.  648,  17  S.  Ct. 
658,  41  U.  S,  (L.  ed.)  1110.  An  action 
to  enforce  a  right,  the  existence  of  which 
depends  upon  an  Act  of  Congress,  neces- 
sarily involves  the  construction  and  ap- 
plication of  the  federal  statute,  and  is 
within  the  jurisdiction  of  the  federal 
courts.  Calhoun  v.  Central  of  Georgia  R. 
Co.,  (1910)  7  Ga.  App.  628.  67  S.  E.  274. 

b.  Relation  to  R.  S.  Sec.  709. 

The  phrase  "federal  question"  as  in- 
volved in  R.  S.  sec.  709  (now  Judicial 
Code,  §  237,  infra,  this  title,  vol.  6),  in 
relation  to  writs  of  error  to  the  state 
courts,  contrasted  with  the  expression 
''arising  under  the  Constitution  and  laws 
of  the  United  States,"  see  Tompkins  v. 
MacLeod,  (C.  C.  Ky.  1899)  96  Fed.  927; 
Nashville,  etc.,  R.  Co.,  v,  Taylor,  (M.  D. 
Tenn.  1898)  86  Fed.  168.  See  also  notes 
to  Judicial  Code,  §  28,  infra,  this  title, 
vol.  6. 

c.  Federal  Law  Collaterally  Involved 

"A  case  does  not  become  one  of  federal 
cognisance  because  it  may  be  found 
necessary,  in  construing  a  private  con- 
tract or  a  local  law  from  which  the  rights 
of  the  respective  parties  are  derived,  to 
consult  some  federal  statute  with  a  view 
of  ascertaining  the  meaning  of  the  con- 
tract or  the  scope  and  effect  of  the  local 
law.  In  such  cases  the  cause  of  action  or 
the  defense,  as  the  case  may  be,  is  not 
founded  on  a  law  of  the  United  States  in 
any  such  sense  as  to  bring  the  suit  within 
the  jurisdiction  of  the  federal  courts." 
St.  Paul,  etc.,  R.  Co.  t\  St.  Paul,  etc.,  R. 
Co.,  (C.  C.  A.  8th  Cir.  1895)  68  Fed.  2, 
32  U.  S.  App.  372,  15  C.  C.  A.  167,  decree 
affirmed  (1897)  18  S.  Ct.  946,  42  U.  S. 
(L.  ed.)   1212. 

d.  Mere  Questions  of  Fact 

No  disputed  construction  of  law. — 
Where  it  does  not  appear  from  any  facts 
stated  that  there  is  a  disputed  construc- 
tion of  the  law  of  the  United  States  under 
which  the  parties  claim  and  the  contest 
is  about  the  facts  only,  the  federal  ques- 
tion is  not  presented.     Austin  v.  Gagan, 


(N.  D.  Cal.  1889)  39  Fed.  626;  Theur- 
kauf  V.  Ireland,  (C.  C.  Cal.  1886)  27  Fed. 
769;  Murray  v.  Bluebird  Min.  Co.,  (C.  C. 
Mont.  1891 )  46  Fed.  385 ;  California  Oil, 
etc.,  Co.  I?.  Miller,  (S.  D.  Cal.  1899)  96 
Fed.  12.  See  also  notes  to  Judicial  Code, 
§  28,  infra,  this  title,  vol.  6. 

e.  Test  Formulated  by  Judge  Amidon  . 

"These  words  ['arise  under']  are 
found  in  the  judicial  article  (article  3) 
of  the  federal  Constitution,  were  used  in 
the  original  Judiciary  Act  of  1789  (Act 
Sept.  24,  1789,  c.  20,  1  Stat.  73),  and 
have  been  a  part  of  all  subsequent  stat- 
utes defining  the  jurisdiction  of  federal 
courts.  Few  subjects,  however,  are  in- 
volved in  greater  perplexity  than  their 
meaning.  Many  criteria  have  been  laid 
down  for  determining  when  a  suit  arises 
under  federal'  law.  Aey  can  be  classified, 
hut  they  cannot  be  harmonized.  In  the 
language  of  Chief  Justice  Marshall,  a 
case  '  may  truly  be  said  to  arise  under 
the  Constitution  or  a  law  of  the  United 
States,  whenever  its  correct  decision  de- 
pends on  the  construction  of  either.' 
(Cohen  v.  Virginia,  [1821]  6  Wheat. 
[264]  379,  6  U.  S.  (L.  ed.)  257);  or 
when  'the  title  or  right,  set  up  by  the 
party,  may  be  defeat^  by  one  construc- 
tion of  the  Constitution  or  law  of  the 
United  States,  and  sustained  by  the  op- 
posite construction '  ( Osborn  v.  U.  S. 
Bank,  [1824]  9  Wheat  [738]  822,  6  U.  S. 
(L.  ed,)  204.  And  yet  in  the  latter  case 
it  was  held  that  a  suit  by  or  against  a 
federal  corporation  was  one  arising  under 
federal  law  —  a  doctrine  which  has  since 
been  adhered  to  by  the  Supreme  Court 
Pacific  R.  Removal  Cases,  [1884]  115  U. 
S.  1,  6  S.  Ct  1113,  29  U.  S.  (L.  ed.)  319. 
It  would,  however,  be  difficult  to  conceive 
a  ca«e  less  likely  to  involve  a  construction 
of  federal  law  than  the  ordinary  suit  by 
or  against  a  federal  corporation.  A  suit 
by  or  against  a  receiver  of  a  national 
bank.  (Bartley  i;.  Hayden  [C.  C.  Neb. 
1896]  74  Fed.  913),  or  a  receiver  ap- 
pointed by  a  federal  court  (Central  Trust 
Co.  V.  East  Tenn.,  etc.,  R.  Co.  [N.  D.  Ga. 
1888]  69  Fed.  353;  6tate  of  Washington  17. 
Northern  Pac.  R.  Co.  [C.  C.  Wash.  1896] 
75  Fed.  333),  arises  under  the  Constitu- 
tion and  laws  of  the  United  States,  al- 
though as  a  rule  such  suits  in  no  way 
involve  a  controversy  as  to  the  meaning  of 
the  federal  Constitution  or  law.  Suits  to 
protect  the  rights  of  patentees  under  fed- 
eral law  are  held  to  arise  under  the 
patent  law,  although  many,  possibly 
most,  of  them  turn  wholly  upon  questions 
of  fact  ...  It  cannot  be  that  the  juris- 
diction of  a  suit  originally  brought  in  the 
District  Court,  or  removed  thereto,  on  the 
ground  that  it  arises  under  the  federal 
Constitution  or  law,  must  depend  upon 
whether  in  the  actual  trial  of  the  case  a 
controversy  will  arise  as  to  the  effect  or 
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construction  of  the  federal  CoDRtitution 
or  law.  That  must  be  ^o,  because  it  never 
ran  be  detc^rmined  from  the  complaint 
alone,  upon  which  such  jurisdiction  is  en- 
tirely dependent  (Tennctjsce  r.  Union,  etc., 
Hank,  [1894]  152  U.  S.  454,  14  S.  Ct.  654, 
38  U.  S.  (L.  ed.)  511),  that  the  case  will 
actually  involve  a  controversy  as  to  the 
meaning  of  the  federal  Constitution  or 
law.  \Vhat  controversy  the  case  will  pre- 
sent necessarily  depends  upon  the  issue 
raised  by  th?  answer.  Thouf^h  plaintiff 
bases  his  right  upon  federal  law,  the  de- 
fendant may  concede  the  law  and  the 
interpretation  thereof  asserted  by  tJie 
plaintiff,  and  raino  only  issues  of  fact.  So 
far  as  I  am  aware,  the  following  is  a  cor- 
rect affirmative  rule:  Whenever  federal 
law  grants  a  right  of  property  or  of  ac- 
tion, and  a  suit  is  brought  to  enforce 
that  right,  such  a  suit  arises  under  the 
law  creating  the  right,  within  the  meaning 
of  statutes  defining  the  jurisdiction  of 
federal  courts.  ...  If  we  press  the  doc- 
trine to  the  full  extent  of  the  language 
used  in  some  opinions  (as  was  done  in 
U^ggett  r.  (?reat  Northern  R.  Co.,  |C.  O. 
Minn.  19101  180  Fed.  314,  and  Nelson 
r.  Southern  R.  Co.,  [N.  D.  Ga,  1909] 
172  Fed.  478),  we  wholly  nullify  the 
statute.  .  .  .  Jurisdiction  must  be  shown 
wholly  by  plaintiff's  statement  of  his 
own  cause  of  action.  Every  such  cause 
of  action,  however,  is  made  up  of  mat- 
ters of  fact  as  well  as  law,  and  it  must 
t>e  entirely  plain  that  the  plaintiff  by 
his  statement  of  his  own  cause  of  action 
cannot  show  whether  the  defendant  will 
take  issue  as  to  matters  of  fact  or  mat- 
ters of  law,  and  it  is  therefore  impossible 
for  the  plaintiff  to  show  by  his  com- 
plaint that  the  case  will  *  really  and  nec- 
essarily involve  a  dispute  or  controversy 
as  to  a  right  which  aepends  on  the  con- 
struction of  the  Constitution  or  some 
other  law  or  treaty  of  the  United  States.* 
It  necessarily  follows  that  such  a  rule, 
if  pressed  to  the  extreme  point  for  which 
plaintiff  contends,  would  wholly  destroy 
jurisdiction  under  this  head,  by  prescrih- 
ing  conditions  with  which  no  plaintiff  can 
<ver  comply.  Congress,  however,  has  de- 
clared that  the  District  Court  shall  have 
jurisdiction  of  cases  arising  under  the 
Constitution  and  laws  of  the  United 
States.  This  language  is  plain,  and 
ought  not  to  bo  wholly  nullified  by  a 
pn»cess  of  reasoning  which  professes  to 
ascertain  its  meaning.  An  interpretation 
which  leads  to  such  absurd  re.'^ults  must 
he  wrong,  ^^^lat,  then,  do  the  courts 
mean  when  thev  sav  that  the  construction 
of  fiHieral  law  must  Ik*  involv(»d  in  order 
to  confer  this  jurisdirtion?  Certainly  not 
that  the  case  will  n*M*t*ssarily  turn  \ijHm 
an  interpretation  of  the  statute,  but  sim- 
ply that  the  complaint  mu-st  set  forth  a 
cause  of  action  of  which  feileral  law  is  an 
Cfsential  in»rrtHlient,  and  whii-h  may, 
therefore,  projierly  involve  a  ct>nst ruction 


of  that  law.  ...  A  suit  brought  to 
force  a  right  granted  by  federal  law  must 
have  that  law  as  ita  foundation.  The 
particular  suit  may  turn  upon  questions 
of  fact.  The  right,  nevertneless,  arises 
out  of  the  law.  This  distinction  is  made 
plain  in  numerous  patent  cases.  See  The 
Fair  r.  Kohler  Die,  etc.,  Co.,  [1913]  228 
U.  S.  22,  25,  33  S.  Ct.  410,  67  U.  S.  (L. 
ed.)  716.  Whenever  the  plaintiff  bases 
his  right  directly  upon  the  patent,  the 
case  arises  under  the  Patent  Law,  and  the 
federal  courts  have  jurisdiction.  This  is 
true,  notwithstanding  the  litigation  may 
turn  wholly  upon  questions  of  fact.  If 
the  case  does  not  assert  a  right  granted 
by  the  patent  law,  but  is  simply  based 
on  a  contract  affecting  a  patent,  it  does 
not  arise  out  of  the  patent  law,  and  the 
federal  courts  are  without  jurisdiction. 
There  has  never  been  any  controversy 
about  tlie  rule,  although  serious  difficulty 
has  been  experienced  in  its  application. 
See  prevailing  and  dissenting  opinions  in 
Henry  r.  A.  B.  Dick  Co.,  [1912]  224  U.  S. 
1,  32  S.  Ct.  364,  56  U.  S.  (L.  ed.)  645, 
[Ann.  Cas.  1913D  880].  The  same  rule 
has  been  applied  in  regard  to  rights  as- 
serted under  the  federal  land  laws.  NVhen- 
ever  the  complaint  directly  asserts  a  right 
growing  out  of  those  laws,  the  federal 
courts  have  jurisdiction.  Kansas  Pac.  R. 
Co.  r.  Atchison,  etc.,  Co.,  [1884]  112  U.  S. 
414,  5  S.  Ct.  208,  28  U.  S.  (L.  ed.)  794; 
Florida  Cent.,  etc.,  R.  Co.  r.  Bell  et  al.. 
[C.  C.  A.  5th  Cir.  1898]  87  Fed.  369,  [59 
U.  S.  App.  189]  31  C.  C.  A.  9;  McCune  r. 
Essig,  [1905]  199  U.  S.  382,  26  S.  Ct.  78, 
50  U.  S.  (L.  ed.)  237.  The  national 
courts  had  jurisdiction  of  all  actions 
under  the  federal  Employers'  Liability 
Act  until  that  jurisdiction' was  restricted 
by  section  6  [sec.  1]  of  the  act  of  April 
5,  1910.  Wataon  r.  St.  Louis,  etc.,  R,  Co., 
(E.  D.  Ark.  1909)  169  Fed.  942;  Hall  r. 
Chicago,  etc.,  R.  Co.,  (N.  D.  la.  1906) 
149  Fed.  564 ;  Van  Brimmer  r.  Texas,  etc., 
R.  Co.,  (E.  D.  Tex.  1911)  190  Fed.  394, 
398.  Contra:  Leggett  r.  Great  Northern  R 
Co.,  tC.  C.  Minn.  1910)  180  Fed.  314.  Con- 
gress recognized  the  existence  of  this  ju- 
risdiction, and  enacted  section  6  [sec  1] 
for  the  purpose  of  restricting  it^  Sy- 
monds  r.  St.  Louis,  etc.,  R.  Co.,  (W.  D. 
Ark.  1911)  192  Fed.  353,  355;  De  Atley 
r.  Chesapeake  R.  Co.,  (E.  D.  Kv.  19121 
201  Fed.  591,  596;  Rice  r.  Boston,  etc..  R. 
Co.,  (N.  D.  X.  Y,  1913)  203  Fed.  580. 
.  .  .  The  line  of  distinction  which  it 
seems  to  me  will  go  far  to  harmonixe  the 
cases  is  this :  "  When  the  complaint 
shows  a  case  which  arises  out  of  a  con- 
tract or  a  common-law  right  of  property, 
and  only  indirectly  and  remotely  depends 
on  federal  law,  such  a  case  not  only  doeis 
not,  but  cannot  properly  turn  upon  a  con- 
struction of  such  law.  But  when  the  nvn- 
plaint  asserts  a  right  created  by  federal 
law,  it  presenls  a  suit  which  may  prop- 
er I  ti  turn  upon  a  construction  of  that  law; 
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and  such  a  suit  *  arises  out  of '  the  law 
for  purpose  of  federal  jurisdiction,  not- 
withstanding the  defendant  may  raise 
only  issues  of  fact  by  his  answer."  Mc- 
Goon  r.  Northern  Fuc,  R.  Co.,  (D.  C.  N. 
D.  1913)   204  Fed.  998,  per  Amidon,  J. 

2.  Questions  Involved  Already  Decided 

"A  case  does  not  arise  undei  the  laws 
of  the  United  States,  simply  because  this 
court,  or  any  other  federal  court,  has 
decided  in- another  suit  the  questions  of 
law  which  are  involved."  LeatJier  Manu- 
facturers' Nat.  Bank  v.  CJooper,  (1887) 
120  U.  S.  778,  7  S.  Ct.  777,  30  U.  S. 
(L.  ed.)   816,  818. 

A  suit  to  recover  taxes  erroneously 
levied  and  collected  does  not  present  a 
federal  question  merely  because  the  fed- 
eral court  has  by  its  decree  previously 
established  invalidity  of  the  taxes  in 
question.  Berger  v.  Douglass  County, 
(C.  C.  Neb.  1880)  5  Fed.  23. 

3.  Where  State  Law  Is  Real 
Determinant 

Adoption  of  Act  of  Congress  in  state 
law. — "  When,  as  here,  the  foundation  of 
the  right  claimed  is  a  state  law,  the  suit 
to  assert  it  arises  under  the  state  law 
none  the  less  that  the  state  law  has  at- 
tached a  condition  that  only  federal 
legislation  can  fulfil.  The  state  law  is 
the  sole  determinant  of  the  conditions 
supposed,  and  its  reference  elsewhere  for 
their  fulfilment  is  like  the  reference  to  a 
document  that  it  adopts  and  makes  part 
of  itself."  Louisville,  etc.,  R.  Co.  t?. 
Western  Union  Tel.  Co.,  (1915)  237  U. 
S.  300,  36  S.  Ct.  698,  69  U.  S.  (L.  ed.) 
965,  holding  that  the  federal  District 
Court  had  no  jurisdiction  of  the  instant 
case,  as  "  the  suit  is  not-  maintained  by 
virtue  of  the  Act  of  Congress,  but  by 
virtue  of  the  Louisiana  statute  that  al- 
lows itself  to  be  satisfied  by  that  Act." 

4.  Suit  by  or  against  Federal  Corporation 

a.  National  Banks 

Suit  by  or  against  receiver  of  national 
bank  see  infra,  this  note,  X,  7,  p.  929. 

It  is  declared  in  Judicial  Code,  sec.  94, 
paragraph  "  Sixteenth,"  infra,  p.  1064,  that 
with  the  exception  of  suits  there  men- 
tioned, national  banking  associations 
shall  be  deemed,  for  jurisdictional  pur- 
poses, citizens  of  the  states  in  which  they 
are  respectively  located.  See  the  notes  to 
that  paragraph. 

A  suit  by  or  against  a  national  bank 
does  not  ipso  facto  raise  a  federal  ques- 
tion by  reason  of  its  character  as  a  fed- 
eral corporation.  Leather  Manufac- 
turers' Bank  v.  Cooper,  (1887)  120  U.  S. 
778,  7  S.  Ct.  777,  30  U.  S.  (L.  e<l.)  816; 
Burnham  v.  Leoti  First  Nat.  Bank,  (C. 
C.  A.  1892)  63  Fed.  163,  10  U.  S.  App. 
486,  3  C.  C.  A.  486  s   National  Bank  of 


Commerce  v.  Galland,  (1896)  14  Wash. 
502,  46  Pac.  35;  Wichita  Nat.  Bank  t\ 
Smith,  (C.  C.  A.  1896)  72  Fed.  668,  36 
U.  S.  App.  630,  19  C.  C.  A.  42.  See,  in 
general,  the  title  National  Banks. 

The-  fact  that  the  plaintiff  in  a  suit  on 
a  note  is  a  national  <bajik  does  not  raise 
a  federal  question.  State  Nat.  Bank  v. 
Eureka  (Springs  Water  Co.,  (W.  D.  Ark. 
1909)    174  Fed.  827. 

Independent  federal  question. — ^A  suit 
to  enforce  in  behalf  of  the  plaintiff  and 
all  other  creditors  of  a  national  bank  the 
extra  liability  imposed  by  R.  S.  sec.  6161 
(in  title  National  Banks)  presents  a 
case  arising  under  the  laws  of  the  United 
States,  of  which  a  federal  District  Court, 
independently  of  the  matter  of  universe 
citizenship,  has  jurisdiction.  W^yman  t;. 
Wallace,  (1906)  201  U.  S.  230,  26  S.  Ct. 
496,  50  U.  S.  (L.  ed.)  738. 

A  suit  by  a  national  bank  to  restrain 
the  collecrtion  of  taxes  against  the  bank 
and  its  shareholders,  on  the  ground  that 
the  assessment  is  a  double  assessment, 
and  the  shareholders  were  not  allowed 
under  the  state  law  to  deduct  the  amount 
of  their  individual  indebtedness  as  al- 
lowed in  the  case  of  their  private  prop- 
erty, and  that  the  valuation  of  bank 
stock  is  fixed  at  a  greater  ratio  than 
their  personal  property,  presents  a  fed- 
eral question,  involving  R.  S.  sec.  5219  in 
title  NATIONAL  Banks.  Sioux  Falls  Nat. 
Bank  v.  Swenson,  (C.  C.  S.  D.  1892)  48 
Fed.  621. 

b.  Federal  Railroad  Companies 

Solely  as  federal  corporation. —  The 
Act  of  Jan.  28,  1915,  ch.  22,  sec.  5,  infra 
this  title  JUDiciABY,  in  vol.  6,  provides 
that  "  no  court  of  the  United  States 
shall  have  jurisdiction  of  any  action  or 
suit  by  or  against  any  railroad  company 
upon  the  ground  that  said  railroad  com- 
pany was  incorporated  under  an  Act  of 
Congress."  See  the  notes  to  that  Act. 
See  also  the  next  to  the  last  proviso  in 
Judicial  Code,  §  28,  infra,  this  title,  vol. 
5,  forbidding  removal,  and  the  notes  to 
that  section. 

c.  Other  Federal  Corporations 

The  leading  case. — Article  III,  sec.  2, 
of  the  Federal  Constitution  provides  that 
**  the  judicial  power  shall  extend  to  all 
eases,  in  law  and  equity,  arising  under 
this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall 
be  made,  under  their  authority."  A 
clause  in  an  Act  of  Congress  incorporat- 
ing the  Bank  of  the  United  States  ex- 
pressly authorized  the  bank  to  sue  in  the 
federal  courts.  In  Osborn  v.  U.  S.  Bank, 
(1824)  9  Wheat.  738,  6  U.  S.  (L.  ed.) 
204,  it  was  held  that  this  clause  was 
constitutional,  and  that  a  suit  by  the 
Bank  of  the  United  iStates  was  a  case 
arising  under  a  law  of  the  United  States 
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within  the  mMning  of  the  Constitution. 
Chief  Justice  Mar&all  said :     *'  We  ask, 
then,   if   it  can   be  sufficient   to  exclude 
this  jurisdiction,  that  the  case  involves 
questions    depending    on     general    prin- 
ciples T     A  cause  may  depend  on  several 
questions  of  fact  and  law.    Some  of  these 
may  depend  on  the  construction  of  a  law 
of  the  United  States;  others  on  principles 
unconnected  with  that  law.     If  it  be  a 
sufficient  foundation  for  jurisdiction,  that 
the  title  or  right  set  up  by  the  party 
may  be  defeated  by  one  construction  of 
the  Constitution   or  law  of  the   United 
States,  and  sustained  by  the  opposite  con- 
struction, provided  the  facts  necessary  to 
support 'the  action,  be  made  out,  then  all 
the  other  questions  must  be  decided  as 
incidental  to  this,  which  gives  that  juris- 
diction.     Those    other    questions    cannot 
arrest  the  proceedings.     .  .  .   We  think, 
then,  that  when  a  question  to  wliich  the 
judicial  power  of  the  Union  is  extended 
bv  the  Constitution,  forms  an  ingredient 
of  the  original  cause,  it  is  in  the  power 
of    Congress   to   give   the   circuit   courts 
jurisdiction  of  that  cause,  although  other 
questions  of  fact  or  of  law  may  be  in- 
volved in  it.    The  cajse  of  the  bank  is,  we 
think,  a  very  strong  case  of  this  descrip- 
tion.    The  charter  of  incorporation  not 
only  creates  it,  but  gives  it  every  faculty 
which    it   possesses.     The   power   to   ac- 
quire rights  of  any  description,  to  trans- 
act business  of  any  description,  to  make 
contracts  of  any  description,  to  sue  on 
those  contracts,  is  given  and  measured  by 
its  charter,  and  that  charter  is  a  law  of 
the   United   States.     This  being  can   ac- 
quire no  right,  make  no  contract,  bring 
no  suit,  which  is  not  authorized  by  a  law 
of   the   United    States.      It   is   not   only 
itself   the  mere  creature   of   a   law,  but 
all  its  actions  and  all  its  rights  are  de- 
pendent on  the  same  law.     Can  a  being, 
thus  constituted,  have  a  case  which  does 
not   arise  literally,   as  well   as   substan- 
tially, under  the  law?     Take  the  case  of 
a  contract,  which  is  put  as  the  strongest 
against   the  bank.     When   a  bank   sues, 
the   first  question  which  presents   itself, 
and  which  lies  at  the  foundation  of  the 
cause  is,  has  this  legal  entity  a  right  to 
sue?     Has  it  a  right  to  come,  not  into 
this    court    particularly,    but    into    any 
court?     This   depends   on   a   law   of   the 
United    States.      The    next    question    is, 
has  this  being  a  right  to  make  this  par- 
ticular   contract?      If    this    question    be 
decided  in  the  negative,  the  cause  is  de- 
termined against  the  plaintiff;   and  this 
question,  too,  depends  entirely  on  a  law 
of    the   United    States.      These    are    im- 
portant   questions,    and    they    exist    in 
every  possible  case.     The  right  to  sue,  if 
decidea  once,  is  decided  forever;  but  the 
power    of   Congress   was   exercised   ante- 
cedently   to    the    first    decision    on    that 
right,  and  if  it  was  constitutional  then, 
it    cannot   cease   to   be   so,   because    the 


particular  question  is  decided.  It  may 
be  revived  at  the  will  of  the  party,  and 
most  probably  would  be  renewed,  were 
the  tribunal  to  be  changed.  But  the 
question  respecting  the  right  to  make  a 
particular  contract,  or  to  acquire  a  par- 
ticular property,  or  to  sue  on  account  of 
a  particular  injury,  belongs  to  every 
particular  case,  and  may  be  renewed  in 
ever^  case.  The  question  forms  an 
original  ingredient  in  every  cause. 
Whether  it  &  in  fact  relied  on  or  not,  in 
the  defense,  it  is  still  a  part  of  the  cause, 
and  may  be  relied  on.     The  right  of  the 

Slaintiff  to   sue,   cannot   depend   on   the 
efense  which  the  defendant  may  choose 
to  set  up.     His  right  to  sue  is  anterior 
to  that  defense,  and  must  depend  on  the 
state    of     things    when    the     action     is 
brought.     The  questions  which  the  case 
involves,  then,  must  determine  its  char- 
acter, whether  those  questions  be   made 
in  the  cause  or  not.    The  appellants  say 
that  the  case  arises  on  the  contract;  but 
the  validity  of  the  contract  depends  on 
a    law    of    the    United    States,    and    the 
plaintiff  is  compelled,  in  every  case,  to 
show  its  validity.     Tlie  case  arises  em- 
phatically under  the  law.     The   Act  of 
Congress  is  its  foundation.    The  contract 
could  never  have  been  made,  but  under 
the  authority  of  that  Act.     The  Act  it- 
self is  the  first  ingredient  in  the  case;  is 
its    origin;    is    that    from    which    every 
other  part  arises.     That  other  questions 
may  i^so  arise,  as  the  execution  of  the 
contract,     or     its     performance,     cannot 
change   the  case,   or   give   it   any   other 
origin  than  the  charter  of  incorporation. 
The  action  still  originates  in,  and  is  sus- 
tained by,  that  charter.     ...  If  it  be 
said   that   a   suit   brought   by  the   bank 
may  depend  in  fact  altogether  on  ques- 
tions unconnected  with  any  law   of  the 
United   States,   it  is   equally   true   with 
respect    to    suits   brought    by    the    Post- 
master-General.   The  plea  in  bar  may  be 
payment,   if   the   suit   be   brought    on   a 
bond,  or  non  assumpsit,  if  it  ^  brought 
on  an  open  account,  and  no  other  ques- 
tion may   arise   than   what  respects  the 
complete  discharge  of  the  demand.     Yet 
the  constitutionality  of  the  act  authoriz- 
ing the  Postmaster-General  to  sue  in  the 
courts   of   the  United  States,  has  never 
been    drawn    into    question.      It    is    sus- 
tained   singly   by    an    Act    of    Congress, 
standing    on    that    construction    of    the 
constitution   which   asserts   the   right  of 
the  legislature  to  give  original  jurisdic- 
tion to  the  circuit  courts,  in  cases  aris- 
ing under  a  law   of  the  United   States. 
The  clause  in  the  patent  law,  authorizing 
suits   in   the    circuit   courts,   stands,   we 
think,   on   the   same   principle.     Such  a 
suit   is   a  case   arising   under   a   law   of 
the   United   States.      Yet   the   defendant 
may    not,    at    the    trial,    question    the 
validity    of    the    patent,    or    make    any 
point  which  requires  the  construction  of 
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an  act  of  Congresa.  He  may  rest  his 
defense  exclusively  on  the  fact  that  he 
has  not  violated  the  right  of  the  plain- 
tiff. That  this  fact  becomes  the  sol*) 
Question  made  in  the  cause,  cannot  oust 
be  jurisdiction  of  the  court,  or  establish 
the  position,  that  the  case  does  not  arise 
under  a  law  of  the  United  States.  It  is 
said  that  a  clear  distinction  exists  be- 
tween the  party  and  the  cause;  that  the 
party  may  originate  under  a  law  with 
which  the  cause  has  no  connection;  and 
that  Congress  may,  with  the  same  pro- 
priety give  a  naturalized  citizen,  who  is 
the  mere  creature  of  a  law,  a  right  to 
sue  in  the  courts  of  the  United  States, 
as  give  that  right  to  the  bank.  This  dis- 
tinction is  not  denied;  and,  if  the  act  of 
Congress  was  a  simple  act  of  incorpora- 
tion, and  containing  nothing  more,  it 
might  be  entitled  to  great  considera- 
tion. But  the  act  does  not  stop  with  in- 
corporating the  bank.  It  proceeds  to  be- 
stow upon  the  being  it  has  made,  all 
the  faculties  and  capacities  which  that 
being  possesses.  Every  act  of  the  bank 
grows  out  of  this  law,  and  is  tested  by 
it.  To  use  the  language  of  the  consti- 
tution, every  act  of  the  bank  arises  out 
of  this  law."  It  had  previously  been 
held,  in  Bank  v.  Deveaux,  (1809)  5 
Cranch  61,  3  U.  S.  (L.  ed.)  38,  Chief. 
Justice  Marshall  writing  the  opinion, 
that  the  earlier  Act  of  Congress  incor- 
porating the  Bank  of  the  United  States, 
giving  it  a  capacity  to  make  contracts 
and  to  acquire  property,  and  enabling 
it  "to  sue  and  be  sued  ...  in  courts  of 
record,  or  any  other  place  whatsoever," 
did  not  confer  on  the  bank  a  right  to  sue 
in  the  federal  courts  merely  by  reason 
of  its  federal  incorporation.  As  to 
national  banks  see  also  supra,  this  note, 
X,  4,  a,  p.  925. 

Other  cases. — "As  long  ago  as  Osborn 
f>.  U.  S.  Bank,  (1824)  9  Wheat.  738,  6 
U.  S.  (L.  ed.)  204,  it  was  settled  that  a 
suit  by  or  against  a  corporation  char- 
tered by  an  act  of  Congress  is  one  aris- 
ing under  a  law  of  the  United  States, 
and  this  because,  as  was  said  in  that 
case,  pp.  823,  825:  [quoted].  ...  A  cor- 
poration is  never  merely  created.  Being 
artificial,  possessing  no  faculties  or 
powers  save  such  as  are  conferred  by  law, 
and  having  in  legal  contemplation  no 
existence  apart  from  them,  its  incorporar 
tion  consists  in  giving  it  individuality 
and  endowing  it  with  the  faculties  and 
powers  which  it  is  to  possess.  It  is 
upon  this  theory  that  the  decisions  have 
proceeded.  The  ruling  has  been  that  a 
suit  by  or  against  a  Federal  corporation 
arises  under  the  laws  of  the  United 
States,  not  merely  because  the  corpora- 
tion owes  its  creation  to  an  act  of  Con- 
gress, but  because  it  derives  all  of  its 
capacities,  faculties,  and  powers  from  the 
same  source.  This  is  shown  in  the  quo- 
tation before  made  from  Osborn  v.  Bank 


of  United  States,  supra,  and  also  in  the 
following  excerpt  from  Shoshone  Min. 
Co.  t?.  Rutter,  [1900]  177  U.  S.  506,  509, 
610,  20  S.  Ct.  726,  44  U.  S.  (L.  ed)  864, 
866,  867.  'A  corporation  has  no  powers 
and  can  incur  no  obligations  except  as 
authorized  or  provided  for  in  its  charter. 
Its  power  to  do  any  act  which  it  as- 
sumes to  do,  and  its  liabilitv  to  any  obli- 
|;ation  which  is  sought  to  oe  case  upon 
it,  depend  upon  its  charter,  and  when 
such  charter  is  given  by  one  of  the  laws 
of  the  United  (States  there  is  Uie  primary 
question  of  the  extent  and  meaning  of 
uiat  law.  In  other  words,  as  to  every 
act  or  obligation  the  first  question  is 
whether  that  act  or  obligation  is  within 
the  scope  of  the  law  of  Congress;  and 
that  being  the  matter  which  must  be 
first  determined,  a  suit  by  or  against  the 
corporation  is  one  which  involves  a  con- 
struction of  the  terms  of  its  charter;  in 
other  words,  a  question  arising  under 
the  law  of  Congress.'"  Bankers'  Trust 
Co.  V,  Texas,  etc.,  R.  Co.,  (1916)  241  U. 
S.  295,  305,  308,  36  S.  Ct.  569,  60  U.  S. 
(L.  ed.)  1010,  1014,  1015.  See  also  cases 
cited  in  notes  to  Judicial  Code,  f  28,  infra, 
this  title,  vol.  5. 

Where  plaintiff  or  defendant  is  a  cor- 
poration created  by  an  Act  of  Congress, 
except  in  the  case  of  national  banks  the 
suit  is  one  arising  under  the  laws  of  the 
United  States.  Pacific  R.  Removal 
Cases,  (1885)  115  U.  S.  1,  5  S.  Ct.  1113, 
29  U.  S.  (L.  ed.)  319;  Texas,  etc.,  R.  Co. 
v.  Cox,  (1892)  145  U.  S.  593,  12  S.  Ct. 
905,  36  U.  S.  (L.  ed.)  829;  Oregon  Short 
Line,  etc.,  R.  Co.  v.  Skottowe,  (1896) 
162  U.  S.  490,  16  S.  Ct.  869,  40  U.  S. 
(L.  ed.)  1048;  Knights  of  Pythias  v. 
Kalinski,  (1896)  163  U.  S.  289,  16  S.  Ct. 
1047,  41  U.  S.  (L.  ed.)  163;  Texas,  etc., 
R.  Co.  r.  Cody,  (1897)  166  U.  S.  606,  17 
S.  Ct.  703,  41  U.  S.  (L.  ed.)  1132; 
Texas,  etc.,  R.  Co.  t?.  Barrett,  (1897)  166 
U.  S.  817,  17  S.  Ct.  707,  41  U.  S.  (L.  ed.) 
1136;  Texas,  etc.,  R.  Oo.  v.  Bigger, 
(1915)  239  U.  6.  330,  36  S.  Ct.  127,  60 
U.  S.  .(L.  ed.)  310,  affirming  (C.  C.  A. 
5th  Cir.  1914)  218  Fed.  990,  133  C.  C.  A. 
673;  Bauman  t>.  Union  Pac.  R.  Co., 
(1875)  3  Dill.  367,  2  Fed.  Cas.  No.  1117; 
Texas  v.  Texas,  etc.,  R.  Co.,  (1879)  3 
Woods  '308,  23  Fed.  Cas.  No.  13,848: 
Turton  t\  Union  Pac.  R.  Co.,  (1875)  3 
Dill.  366,  24  Fed.  Cas.  No.  14,273;  Union 
Pac.  R.  Co.  r.  McComb,  (S.  D.  N.  Y. 
1880)  1  Fed.  799,  17  Blatchf.  610; 
People  V.  Colorado  Cent.  R.  Co.,  (C.  C. 
Colo.  1890)  42  Fed.  638;  Supreme  Lodge, 
etc.,  t?.  Wilson,  (C.  C.  A.  1895)  66  Fed. 
785,  30  U.  S.  App.  234,  14  C.  C.  A.  264; 
Supreme  Lodge,  etc.,  v.  Hill,  (0.  C.  A. 
1896)  76  Fed.  468,  42  U.  S.  App.  200,  22 
C.  C.  A.  280;  Lund  t\  Chicago,  etc.,  R. 
Co.,  (C.  C.  Neb.  1897)  78  Fed.  385;  U.  S. 
Freehold  Land,  etc.,  Co.  v.  Gallegos, 
(C.  C.  A.  1898)  89  Fed.  769,  61  U.  S. 
App.    13,  32   C.   C.  A.   470;   Texas,  etc., 
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R.  Co.  r.  Bloom,  (1892)  85  Tex.  279,  20 
S.  W.  133,  overruling  Adams  ExpresH  Co. 
V.  Denver,  etc.,  R.  Co.,  (C.  C.  Colo.  1883) 
16  Fed.  712.  Suit«  by  or  against  fed- 
eral railroad  companies  in  the  foregoing 
list  must  now  be  excepted.  See  supra, 
this  note,  X,  4,  b,  p.  925. 

"  It  IB  not  the  domicile  of  a  corpora- 
tion created  by  an  act' of  Congress  which 
confers  the  jurisdiction  upon  the  federal 
Courts,  but  the  fact  that  it  has  been  so 
created;  and  any  suit  by  or  against  it 
arises  under  a  law  of  the  United  States, 
and  is  therefore  within  the  jurisdiction 
of  those  courts,  under  the  present  ruling 
of  the  Supreme  Court  of  the  United 
States."  Supreme  Lodge  r.  England,  (C. 
C.  A.  8th  Cir.  1899)  94  Fed.  369,  36 
C.  C.  A.  298,  per  Caldwell,  J. 

Judicial  notice  of  federal  incorporation. 
—'A  suit  against  a  federal  corporation 
raises  a  federal  question,  and  the  fact 
that  the  corporation  was  incorporated  by 
an  Act  of  Congress  will  be  judicially 
noticed  by  the  court.  In  re  Dunn,  (1909) 
212  U.  S.  374,  29  S.  Ct.  299,  53  U.  S. 
(L.  ed.)    558. 

d.  Federal  Corporation   Joined   with 
Nonfederal  Party 

A  federal  question  is  presented  for  the 
whole  case  where  a  federal  corporation 
is  properly  joined  as  a  defendant  with 
an  individual  or  a  nonfederal  corpora- 
tion. In  re  Dunn  (1909)  212  U.  S.  374, 
29  S.  Ct.  299,  53  U.  S.  (L.  ed.)  558; 
Landers  v.  Felton,  (C.  C.  Ky.  1896)  73 
Fed-  311;  Lund  t?.  Chicago,  etc.,  R.  Co., 
(C.  C.  Neb.  1897)  78  Fed.  386. 

e.  Territorial  Corporation 

The  laws  enacted  by  a  territory  sub- 
ject to  disapproval  by  Congress  are  not 
laws  of  the  United  States,  and  a  suit 
arising  under  them,  as  where  a  corpora- 
tion organized  under  them  is  a  party  to 
the  suit,  does  not  arise  under  the  laws  of 
the  United  States,  and  a  federal  ccmrt 
has  no  jurisdiction  on  that  ground.  Max- 
well i\  Federal  Gold,  etc.,  Co.,  (C.  C.  A. 
1907)    155  Fed.  110,  83  C.  C.  A.  570. 

5.  Suit  against  State  Corporation  on 
Bonds   of   Federal    Corporation 

Federal  question  ipso  facto. —  In  Male 
r.  Atchison,  etc.,  R.  Co.,  (1916)  240  U.  S. 
97,  36  S.  Ct.  351,  60  U.  S.  (L.  ed.)  644, 
it  was  held  that  a  suit  in  equity  against 
a  state  corporation  asserting  liability 
of  the  defendant  on  certain  bonds  of  a 
corporation  created  by  an  Act  of  Con- 
gress involves  an  inherently  feileral  ques- 
tion, and  is  therefore  withm  the  original 
jurisdiction  of  the  federal  District  Court 
within  the  reason  of  the  rule  that  a  suit 
by  or  against  a  federal  corporation  in- 
volves a  federal  question.  The  bonds 
were  those  of  a  federal  railroad  corpora- 
tion,   but   the   suit    waa   brought   before 


passage  of  the  Act  of  Jan.  28,  1915,  ch. 
22,  $  6,  cited  supra,  this  note,  X,  4,  b, 
p.  926. 

6.  Suit   by   or   against   Federal   Receiver 

a.  In  General 

It  haa  been  held  that  a  suit  by  or 
against  a  receiver  appointed  by  a  federal 
court,  concerning  the  performance  of  his 
official  duties,  is  one  arising  under  the 
Constitution  and  laws  of  the  United 
States.  Texas,  etc.,  R.  Co.  r.  Cox,  (1892) 
145  U.  S.  693,  12  S.  Ct.  905,  36  U.  S. 
(L.  ed.)  829;  Evans  v.  Dillingham,  (N. 
D.  Tex.  1890)  43  Fed.  177;  Central 
Trust  Co.  17.  East  Tennessee,  etc.,  R.  Co., 
(C.  C.  Ky.  1894)  59  Fed.  523;  Jewett  c. 
VVhitcomb,  (E.  D.  Wis.  1895)  69  Fed. 
417;  Landers  r.  Felton,  (C.  C.  Ky.  1896) 
73  Fed.  311;  Washington  r.  Northern 
Pac.  R.  Co.,  (C.  C.  Wash.  1896)  75  Fed. 
333;  Lund  v,  Chicago,  etc.,  R.  Co.,  (C.  C. 
Neb.  1897)  78  Fed.  385;  Gableman  v. 
Peoria,  etc.,  R.  Co.,  (C.  C.  Ind.  1897) 
82  Fed.  790;  Van  Wert  County  r. 
Pierce,  (N.  D.  Ohio  1898)  90  Fed.  '764; 
St.  Louis,  etc.,  R.  Co.  r.  Trigg,  (1897) 
63  Ark.  536,  40  S.  W.  579;  Hardwick  v. 
Kcan,   (1894)   95  Ky.  563,  26  S.  W.  589. 

But  see  infra,  this  page,  cajses  cited  in 
.  subdivision  c. 

b.  Suit  by  Receiver 

Suit  to  recover  rentals. —  In  an  action 
brought  by  a  receiver  of  a  water  com- 
pany against  a  city  to  recover  rentals  for 
the  use  of  hydrants,  the  court  said :  **  The 
subject  matter  of  the  action,  involving  as 
it  does  the  acts  and  rights  of  the  re- 
"  ceiver  of  the  federal  court,  constitutes  a 
case  arising  under  the  laws  of  the  United 
States,  and  therefore  was  within  the 
jurisdiction  of  the  court  below."  Keihl  r. 
South  Bend,  (C.  C.  A.  9th  Cir.  1896)  76 
Fed.  921,  44  U.  S.  App.  687,  22  C.  C.  A. 
618. 

But  see  cases  cited  in  the  next  follow- 
ing subdivision  c. 

c.  Suit  against  Receiver 

There  had  been  a  conflict  in  the  cases 
on  the  question  whether  a  suit  acrainst  a 
receiver  appointed  by  a  federal  Circuit 
Court,  under  the  general  exercise  of  its 
equity  powers  in  a  creditor's  suit,  to  re- 
cover damages  for  injuries  sustained  by 
reason  of  the  receiver's  negligence  in  con- 
ducting the  business  of  the  corporation  for 
which  he  was  appointed  receiver,  is  a 
case  arising  under  the  Constitution  and 
laws  of  the  United  States.  It  waa  so  held 
in  Central  Trust  Co.  V.  East  Tennessee, 
etc.,  R.  Co.,  (C.  C.  Ky.  1894)  59  Fed. 
623;  Ray  v.  Peirce,  (C.  C.  Ind.  1897)  81 
Fed.  881;  Pitkin  v.  Cowen,  (S.  D.  Ind. 
"  1899)  91  Fed.  599;  Gilmore  v.  Herrick, 
(N.  D.  Ohio  1899)  93  Fed.  526;  Tomp- 
kins V.  MacLeod,    (C.  C.  Key.   1899)   96 
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Fed.  927;  Winters  p.  Brake.  (N.  D.  Ohio 
1000)   102  Fed.  545. 

The  contrary  view*  was  taken  in.  Marrs 
V.  Felton,  (C.  C.  Ky.  1900)  102  Fed.  775; 
Gableman  v,  Peoria,  etc.,  R.  Co.,  (C.  G. 
A.  7th  Cir.  1900)  101  Fed.  1,  41  C.  C.  A. 
160,  affirmed  (1900)  179  U.  S.  335,  21 
S.  Ct.  171,  45  U.  S.  (L.  ed.)   220. 

The  question  was  settled  in  Gableman 
V.  Peoria,  etc.,  R.  Co.,  (1900)  179  U.  S. 
335,  21  S.  Ct.  171,  45  U.  S.  (L.  ed.)  220; 
in  which  the  court  said :  "  The  question 
is  whether  the  bare  fact  that  the  appoint- 
ment of  this  receiver  was  by  a  federal 
court,  makes  all  actions  against  him 
cases  arising  under  the  Constitution  or 
laws  of  the  United  States,  notwithstand- 
ing he  was  appointed  under  the  general 
equity  power  of  courts  of  chancery  and 
not  luider  any  provision  of  that  Consti- 
tution or  of  those  laws;  and  that  his 
liability  depends  on  general  law  and  his 
defense  does  not  rest  on  any  Act  of  Con- 
gress. We  are  of  opinion  that  this  ques- 
tion must  be  answered  in  the  negative, 
and  that  this  has  been  heretofore  so  de- 
termined as  the  Circuit  Court  of  Appeals 
properly  held  in  this  case."  {Citing  Mc- 
Kenna  17.  Simpson,  (1889)  129  U.  S.  506, 
.9  S.  Ct.  365,  32  U.  S.  (L.  ed.)  771; 
Provident  Sav.  Life  Assur.  Soc  v.  Ford, 
(1885)  114  U.  S.  635,  5  S.  Ct.  1104, 
29  U.  S.  (L.  ed.)  261;  Bausman  v,  Dixon, 
(1899)  173  U.  S.  113,  19  S.  Ct.  316,  43 
U.  S.  (L.  ed.)  633;  Pope  v,  Louisville, 
etc.,  R.  Co.,  (1899)  173  U.  S.  573,  19  S. 
Ct.  500,  43  U.  S.  (L.  ed.)  814.)  See  also 
Clhicago,   etc.,  R.  Co.  v,  Martin,    (1900) 

178  U.  S.  245,  20  S.   Ct.  854,  44  U.  S. 
(L.  ed.)   1055. 

Receiver  of  federal  corporation. —  The 
cases  in  which  it  has  been  held  by  the 
Supreme  Court  that  a  suit  against  a  re- 
ceiver of  a  federal  court  was  per  ae  one 
''arising  under  the  Constitution  or  laws 
of  the  United  States,"  within  the  meaning 
of  the  Removal  Acts,  were  cases  where 
the  corporation,  for  which  the  receiver 
was  appointed  was  created  under  the  laws 
of  the  United  States;  such,  for  example, 
as  the  Soldiers'  Home,  Butler  v.  National 
Home  for  Disabled  Volimteer  Soldiers, 
(1892)  144  U.  S.  64,  12  S.  Ct.  581,  36 
U.  S.  (L.  ed.)  346;  or  the  Texas,  etc., 
R.  Co.  V,  0)X,  (1892)  145  U.  S.  603,  12 
S.  Ct.  905,  36  U.  S.  (L.  ed.)  809;  Pacific 
R.  Removal  Cases,  (1885)  115  U.  S.  1, 
5  S.  Ct.  1113,  29  U.  S.   (L.  ed.)   319. 

"  It  is  well  settled  by  authority  that  a 
suit  against  a  receiver  does  not  arise  un- 
der the  laws  of  the  United  States  merely 
from  the  fact  that  he  was  appointed  by 
a  federal  court."  Wrightsville  Hard- 
ware Co.  V.  Hardware,  etc.,  Mfg.  Co., 
(S.  D.  N.  Y.  1910)  180  Fed.  586,  5S8. 
To  the  same  point  see  Rural  Home  Tele- 
phone Co.  r.  Powers,  (W.  D.  Ky.  1910) 
176  Fed.  986,  where  the  court,  after  citing 
Gableman  v.  Peoria,  etc.,  R.  Co.,   (1900) 

179  U.  S.  335,  21   S.  Ct.   171,  45  U.  S. 


(L.  ed.)  220,  said:  "But  the  learned 
counsel  for  the  defendants  insist  that  the 
decision  in  the  Gableman  Case  has  been 
overruled  or  essentially  modified  by  the 
court's  decision  in  the  Matter  of  Dunn, 
[1909}  212  U.  S.  374,  29  S.  Ct.  299,  53 
U.  S.  (L.  ed.)  558.  The  Gableman  Case 
was  not  mentioned  in  the  opinion  in  the 
Dunn  Case,  and  we  think  there  could  be 
no  doubt  that  in  the  Matter  of  Dunn, 
as  well  as  in  Texas,  etc.,  R.  Co.  r.  Cox, 
[1892]  145  U.  S.  [593]  595,  12  S.  Ct.  905, 
36  U.  8.  (L.  ed.)  829;  Pacific  R.  Removal 
Case©,  [1885]  115  U.  S.  [1]  2,  5  S.  CJt. 
1113,  29  U.  S.  (L.  ed.)  319;  Butler  v.  Na- 
tional Home  for  Disabled  Volunteer  {*>ol- 
diers,  [1892]  144  U.  S.  [64]  66,  12  S.  Ct. 
581,  36  U.  S.  (L.  ed.)  346,  and  in  many 
others  of  like  character,  the  jurisdiction 
of  the  federal  courts  was  sustained  iipon 
the  well-settled  proposition  that  any  suit 
brought  by  or  against  any  corporation 
created  by  a  law  of  the  United  States, 
out  of  that  fact  alone,  must  be  considered 
as  one  arising  under  the  Constitution  and 
laws  of  the  United  States.  The  two  lines 
of  cases  proceed  upon  obviously  different 
grounds,  and  have  been  decided  upon  ob- 
viously different  principles.  We,  there- 
fore, do  not  see  the  slightest  conflict  be- 
tween the  Gableman  Case,  on  the  one 
hand,  and  the  Dunn  Case  and  oth^k*  cases 
cited  for  the  defendants^  on  the  other." 

A  petition  against  a  railroad  company 
in  the  possession  of  a  received  appointed 
by  the  federal  court,  to  quiet  plaintiff's 
title  or  to  declare  a  forfeiture  in  his  favor 
to  certain  realty,  color  of  title  to  which 
is  vested  in  the  railroad  company,  and  the 
legal  custody  of  which  without  any  other 
title  or  interest  is  held  by  the  receiver, 
presents  no  federal  question  for  the  reason 
that,  in  such  case,  the  title  was  in  the 
railroad  company  if  not  forfeited,  and  in 
plaintiff  if  it  was  forfeited,  and  was  not 
in  the  receiver.  Monnett  v.  Columbus, 
etc.,  R.  Co.,  (1904)  26  Ohio  Cir.  Ct.  469. 

A  petition  against  a  railroad  company 
in  the  possession  of  a  receiver  under  ap- 
pointment of  a  federal  court,  for  the  can- 
cellation of  certain  writings  alleged  to 
have  been  fraudulently  obtained  from 
plaintiff  by  the  receiver,  involves  no  fed- 
eral question.  Monnett  v.  Columbus,  etc., 
R.  Co.,  (1904)  26  Ohio  Cir.  Ct.  469. 

7.  Suit  by  or  against  Receiver  of 
National   Bank 

Suits  by  or  against  national  banks,  see 
supra,  this  note,  X,  4,  a,  p.  925. 

Federal  question  ipso  facto. — ''A  re- 
ceiver of  a  national  bank  appointed  by 
the  comptroller  of  the  currency  in  pursu- 
ance of  the  act  of  congress  is  charged  by 
the  laws  of  the  United  States  with  the 
execution  of  certain  duties  in  the  perform- 
ance of  which  he  acts  as  an  agent  and  offi- 
cer of  the  United  States.  His  office  is 
created  and  his  duties  defined  by  an  act 
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of  Congress.  In  contemplation  of  law 
every  action  brought  by  or  against  him 
in  his  official  capacity  arises  under  the 
laws  of  the  United  States.  This  action 
is  brought  against  the  receiver  in  his  of- 
ficial capacity  for  an  alleged  breach  of  his 
official  duty  to  the  plaintiff  imposed  on 
him  by  the  laws  of  the  United  States,  and 
the  circuit  court  had  undoubted  jurisdic- 
tion of  the  case.  .  .  ."  McDonald  v.  Ne- 
braska, (C.  C.  A.  8th  Cir.  1900)  101  Fed. 
171,  41  C.  C.  A.  278. 

A  suit  against  a  receiver  of  a  national 
bank  appointed  by  the  comptroller  of  the 
currency  is  one  arising  under  the  laws  of 
the  United  States.  Gilbert  v.  McNulta, 
(C.  C.  111.  1890)  96  Fed.  83;  Speckart  v. 
German  Nat.  Bank,  (C.  C.  Ky.  1898)  85 
Fed.  12;  Bowles  t?.  Witters,  (C.  C.  Vt. 
1890)  43  Fed.  700;  St.  Luke's  Church  r. 
Sowles,  (C.  C.  Vt.  1892)  51  Fed.  609; 
Bartley  v.  Hayden,  (C.  C.  Neb.  1896)  74 
Fed.  913. 

A  receiver  of  a  national  bank  may 
maintain  a  suit  in  the  United  States  Cir- 
cuit Court  without  reference  to  the  citi- 
zenship of  the  parties,  or  to  the  amount 
involved,  to  recover  a  claim  due  the- bank. 
Armstrong  t\  Trautman,  (S.  D.  Ohio 
1888)   36  Fed.  275. 

A  suit  by  a  receiver  of  a  national  bank, 
to  ascertain  and  fix  the  liability  for  an 
assessment  made  by  the  comptroller  upon 
shares  alleged  to  have  been  transferred  for 
the  express  purpose  of  escaping  the  statu- 
tory liability,  is  one  arising  under  the 
law  of  the  United  States.  Thompson  r. 
German  Ins.  Co.,  (C.  G.  Neb.  1896)  76 
Fed.  892. 

A  federal  Circuit  Court  has  jurisdiction 
of  a  suit  to  compel  a  receiver  of  an  insol- 
vent national  baiik  to  pay  to  complainant 
out  of  the  funds  of  the  bank  in  the  re- 
ceiver's hands  a  certain  sum,  on  the 
ground  that  it  is  held  by  the  receiver  as 
a  trust  fund  and  not  as  a  part  of  the 
property  of  the  bank.  Hot  Springs  In- 
dependent School  Dist  No.  10  v.  Hot 
Springs  First  Nat.  Bank,  (C.  C.  S.  D. 
1894)   61  Fed.  417..   . 

8.  Butt  against  Officers  of  National 

Banks 

For  unlawful  acts. — A  suit  against  the 
officers  and  directors  of  an  insolvent  na- 
tional bank,  which  is  in  the  hands  of  a 
receiver,  by  one  who  has  made  loans  to 
the  bank,  to  recover  for  losses  caused  by 
the  unlawful  acts  of  the  defendants  in  vio- 
lation of  the  National  Banking  Law,  is 
one  arising  under  the  laws  of  the  United 
States.  Bailey  v.  Mosher,  (C.  C.  A.  1894) 
63  Fed.  488,  27  U.  S.  App.  339,  11  C.  G 
A.  304. 

For  false  statements. — ^An  action 
against  directors  of  a  national  bank  for 
damages  for  a  loss  of  money  loaned  to 
the  bank  in  reliance  on  pretended  state- 
ments by  the  defendants  of  the  condition 


of  the  bank,  does  not  involve  a  federal 
question  merely  because  the  statutes  of 
the  United  States  and  regulations  of  the 
comptroller  of  the  currency  require  state- 
ments by  officers  of  national  banks. 
Bailey  r.  Mosher,  (C.  C.  Neb.  1896)  74 
Fed.  15. 

9.  Suit  Relating  to  Federal  Revenue 

Collector 

To  recover  tajns  illegally  collected. — 
An  action  against  the  executors  and  heirs 
of  an  internal  revenue  collector,  to  re- 
cover taxes  alleged  to  have  been  illegally 
collected  by  such  collector,  is  a  case  aris- 
ing under  the  laws  of  the  United  States. 
Sinking  Fund  Com'rs  v,  Buckner,  (C.  C. 
Ky.  1891)  48  Fed.  533. 

10.  Suit  against  United  States 
Marshal 

Joinder  of  marshal  and  another. — A 
suit  against  a  United  States  marshal  and 
an  attaching  creditor  to  recover  the  value 
of  a  stock  of  goods  seized  by  the  marshal 
under  writs  of  attachment  in  favor  of  said 
creditor  was  held  to  present  a  federal 
question.  Sonnentheil  v.  Christian  Moer- 
lein  Brewing  Co.,  (1899)  172  U.  S.  401, 
19  S.  Ct.  233,  43  U.  S.  (L.  ed.)  492, 
where  the  court  said :  '*  Had  the  action 
been  brought  against  the  marshal  alone 
there  can  be  no  doubt  that  the  circuit 
court  would  have  had  jurisdiction  of  the 
case  as  one  arising  under  the  Constitu- 
tion and  laws  of  the  United  States.  Fei- 
belman  v,  Packard,  [18831  109  U.  S.  421, 
r3  S.  Ct.  289]  27  U.  S.  (L.  ed.)  984; 
Bachrack  r.  Norton,  [1889]  132  U.  S.  337, 
[10  S.  Ct.  106]  33  U.  S.  (L.  ed.)  377. 
It  is  true  that  in  these  cases  the  action 
was  against  the  marshal  and  the  sureties 
upon  his  bond,  but  there  is  no  difference 
in  principle.  The  right  of  action  in  both 
cases  is  given  by  the  laws  of  the  United 
States,  which  make  the  marshal  responsi- 
ble for  trespasses  committed  by  him  in 
his  official  character.  Bock  v,  Perkins, 
[1891]  139  U.  S.  628,  [11  S.  Ct.  677] 
36  U.  S.  (L.  ed.)  314;  Buck  r.  Colbath, 
[1865]  3  Wall.  334,  18  U.  S.  (L.  ed.)  257; 
Texas,  etc.,  R.  Co.  u.  Cox,  [1892]  145 
U.  S.  593,  [12  S.  Ct.  905]  36  U.  S.  (L. 
ed. )  829.  If  suits  against  a  bank  or  rail- 
ways chartered  by  Congress  are  suits  aria- 
ing  under  the  laws  of  the  United  States, 
as  was  held  in  Osbom  v,  U.  S.  Bank, 
[1824]  9  Wheat.  738, -6  U.  S.  (L.  ed.) 
204,  and  Pacific  R.  Removal  Cases,  [1984] 
115  U.  S.  1,  [5  S.  Ct.  1113]  29 
U.  S.  (L.  ed.)  319,  with  even  greater 
reason  must  it  be  considered  that  a  suit 
against  a  marshal  of  the  United  States 
for  acts  done  in  his  official  capacity  falls 
within  the  same  category.  The  joinder 
of  another  defendant,  jurisdiction  over 
whom  was  dependent  upon  diversity  of 
citizenship,  deprived  the  marshal  of  nc 
right  he  otherw^ise  would  have  possessed." 
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11.  Suit  on  Bond  of  United  States 

Marshal 

Federal  question  ipso  facto. — ^A  suit 
upon  a  bond  of  a  marshal  of  the  United 
States  is  one  arising  under  the  laws  of 
the  United  States.  Feibelman  v.  Pack- 
ard, (1883)  109  U.  S.  421,  3  8.  Ct.  289, 
27  U.  S.  (L.  ed.)  984;  Bachrack  v.  Nor- 
ton, (1889)   132  U.  S.  337,  10  S.  Ct  106, 

33  U.  S.  (L.  ed.)  377;  Reason  v.  Aiken, 
(1891)  138  U.  S.  109,  11  8.  Ct.  283,  34 
U.  S.  (L.  ed.)  892;  Bock  v.  Perkins, 
(1891)  139  U.  S.  628,  11  S.  C?t.  677,  35 
IT.  8.  (L.  ed.)  314.  See  also  the  next  fol- 
lowing paragraph. 

12.  Butt  on  Bond  of  Federal  Court 

Clerk 

Federal  question  ipso  facto. — ^A  suit 
upon  a  bond  of  a  clerk  of  the  Circuit 
Court,  taken  by  the  court  in  conformity 
with  the  statutes  of  the  United  States, 
depending  upon  the  scope  and  effect  of  the 
bond  and  the  meaning  of  those  statutes, 
is  one  arising  under  the  laws  of  the 
United  States.  Howard  v.  U.  S.,  (1902) 
184  U.  S.  676,  22  S.  Ct.  543,  46  U.  S. 
(L.  ed.)  754,  where  the  court  said:  A 
suit  upon  a  bond  of  a  clerk  of  the  Circuit 
Court,  taken  by  the  court  in  conformity 
with  the  statutes  of  the  United  States, 
depending  upon  the  scope  and  effect  of  the 
bond  and  the  meaning  of  those  statutes,  is 
one  arising  under  the  laws  of  the  United 
States.  Howard  t\  U.  S.,  (1902)  184 
U.  S.  676,  22  S.  Ct.  543,  46  U.  S.  (L.  ed.) 
754,  where  the  court  said :  "  The  court 
has  heretofore  decided  that  a  suit  upon  a 
bond  of  a  marshal  of  the  United  States 
was  one  arising  under  the  laws  of  the 
United  States.  Feibelman  V,  Packard, 
[1883]  109  U.  S.  421,  423,  3  S.  Ct.  289, 
27  U.  S.  (L.  ed.)  984,  985;  Bachrack  v. 
Norton,  [1889J  132  U.  S.  337,  10  S.  Ct. 
106,  33  U.  S.  (L.  ed.)  377;  Reagon  v. 
Aiken,  [1897]  138  U.  S.  109,  11  S.  Ct.  283, 

34  U.  S.  (L.  ed.)  892;  Bock  v,  Perkins, 
[1891]   139  U.  S.  628,  630,  11  S.  Ct.  677, 

35  U.  S.  (L.  ed.)  314,  315.  The  same 
principle  must  be  held  to  be  applicable  to 
suits  upon  the  bond  of  a  clerk  of  a  court 
of  the  United  States.  It  could  not  be 
that  a  suit  upon  the  bond  of  a  marshal 
was  one  arising  under  the  laws  of  the 
United  States,  and  that  a  suit  upon  the 
bond  of  a  clerk  of  a  court  of  the  United 
States  was  not  of  that  class." 

13.  Suit  on  Federal  Attachment  Bond 

Federal  question. — An  action  on  an  at- 
tachment bond  executed  in  a  suit  pending 
in  a  federal  court  presents  a  federal  ques- 
tion. Files  V.  Davis,  (E.  D.  Ark.  1902) 
118  Fed.  465,  where  the  court  said  that 
the  effect  of  U.  S.  Rev.  Stat.  sec.  915 
{infra,  this  title  Judiciary,  vol.  6),  is 
to  make  the  statutes  of  the  state  regu- 
lating the  affidavit  and  bond  in  attach- 
ment   proceedings    laws    of    the    United 


States  for  the  national  courts  within 
such  state,  and  therefore  the  action  arose 
under  the  laws  of  the  United  States. 

14,  Suit  on  Federal  Injunction  Bond 

Federal  question  ipso  facto. —  In  an 
action  on  a  federal  injunction  bond  the 
court  said:  "  We  have  no  doubt  that  an 
action  at  law  in  the  federal  court  may 
be  brought  on  such  a  bond,  provided  the 
necessary  amount  is  involved,  on  the 
ground  that  the  plaintiff  is  enforcing 
rights  secured  to  him  under  the  constitu- 
tion and  the  laws  of  the  United  States. 
The  cases  of  Merryfield  v,  Jones,  [1855] 
2  Curt.  306,  17  Fed.  Cas.  No.  9,486,  and 
Bein  v.  Health,  [1851]  12  How.  168,  [13 
U.  8.  (L.  ed.)  940],  referred  to  by  the 
learned  judge  at  the  circuit,  in  which  a 
contrary  view  is  taken,  were  decided  at 
a  time  when  the  circuit  courts  of  the 
United  States  did  not  have  original  juris- 
diction to  enforce  causes  of  action  arising 
under  the  laws  and  constitution  of  the 
United  States.  This  branch  of  the  juris- 
diction of  the  circuit  courts  whs  not  con- 
ferred until  the  act  of  1875.''  Leslie  v. 
Brown,  (C.  C.  A.  6th  Cir.  1898)  90  Fed. 
171,  61  U.  S.  App.  727,  32  C.  C.  A.  55, 
per  Taft,  J. 

15.  Suit  on  Federal  Supersedeas  Bond 

Federal  question  ipso  facto. — A  suit 
on  a  supersedeas  bond  given  imder  sec- 
tions 1000  and  1007  of  the  Revised  Stat- 
utes {infra,  this  title  Judiciaby,  vol.  5), 
arises  out  of  the  law  of  the  United 
Stifttes.  American  Surety  Co.  of  New 
York  t\  Schulz,  (1915)  237  U.  S.  159,  35 
S.  Ct.  525,  59  U.  S.  (L.  ed.)  892,  wherein 
the  court  said :  "  Schultz  brought  suit 
in  a  New  York  court  against  V^itcomb 
for  breach  of  contract.  The  case  was  re- 
moved to  the  United  States  district  court 
for  the  southern  district  of  New  York, 
where  the  plaintiff  recovered  a  judgment 
for  $25,000.  The  defendant,  Whitcomb, 
in  order  to  take  the  case  to  the  circuit 
court  of  appeals,  gave  a  supersedeas  bond 
for  $30,000,  with  the  American  Surety 
Company  as  security.  The  judgment  was 
affirmed,  and  not  having  been  paid, 
Schultz  brought  suit  on  the  bond  against 
the  surety  in  the  United  States  district 
court  for  the  southern  district  of  New 
York.  The  defendant  demurred  on  the 
ground  that  the  federal  court  had  no  ju- 
risdiction. The  demurrer  was  overruled- 
and  the  case  was  brought  here  by  the 
Surety  Company,  where  it  contends  that 
though  the  bond  may  have  been  given  by 
virtue  of  the  laws  of  the  United  States. 
'  the  suit  thereon  did  not  involve  any  con- 
troversy respecting  the  validity,  construc- 
tion, or  effect  of  such  law,'  and  hence  the 
federaJ  court  was  without  jurisdiction  — 
the  parties  not  being  citizens  of  different 
states.  Shulthisv.  McDougal,  [1912]  225 
U.  S.  561,  32  S.  Ct   704,  66  U.  S.  (L.  ed.) 
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1205.  This  conclusion  would  be  cor- 
rect if  the  suit  is  to  be  treated  as  an  or- 
dinary action  on  a  sealed  instrument  vol- 
untarily given.  Lowell  v.  Newman, 
ri913]  227  U.  S.  [4121  426,  33  S.  Ct. 
375,  57  (L.  ed.)  [577]  582.  But  while 
in  a  sense  the  8U|>er8edea8  bond  was  the 
contract  of  the  Surety  Company,  it  was 
not  made  in  pursuance  of  any  agreement 
with  8chultz,  and  could  have  b^n  given 
over  his  objection,  since  the  laws  of  the 
United  States  (Rev.  SUt.,  §§  1000,  1007) 
declared  that  a  writ  of  error  could  be  ob- 
tained by  the  defendant  filing  an  approved 
bond  with  surety,  conditioned  to  make 
good  his  appeal.  Such  a  bond  operated 
to  stay  the  judgment.  Conversely,  when 
that  judgment  was  affirmed,  the  same  laws 
of  the  United  States  gave  Schultz  a  right 
of  action  on  the  bond,  and  in  the  suit  to 
enforce  that  right  the  measure  of  his 
recovery  depended  upon  the  construction 
to  be  given  the  Federal  statute.  .  .  . 
While  there  has  been  no  ruling  by  this 
court  as  to  whether  a  suit  on  a  super- 
sedeas bond  can  be  said  to  '  arise  out  of 
the  laws  of  the  United  States,'  yet  there 
would  seem  to  be  no  doubt  on  the  sub- 
ject when  the  source  and  nature  of  the 
plaintiff's  cause  of  action  is  considered. 
If  there  was  room  for  discussion,  the 
matter  is  concluded  by  Bock  v.  Per- 
kins, [1891]  139  U.  S.  628,  11  S.  Ct.  677, 
35  U.  S.  (L.  ed.)  314,  and  Sonnentheil  v\ 
Christian  Morlein  Brewing  Co.,  [1899] 
172  U.  S.  401,  19  S.  Ct.  233,  43  U.  S.  (L. 
ed.)  492,  where  it  was  held  that  a  suit  on 
a  United  States  marshal's  bond  was  one 
arising  under  the  laws  of  the  United 
States  which,  therefore,  could  be  brought 
in  the  Federal  court  without  regard  to  the 
citizenship  of  the  parties.  Compare  Tul- 
lock  V.  Mulvane,  [1902]  184  U.  S.  497, 
506,  22  S.  Ct.  372,  46  U.  S.  (L.  ed.)  657, 
663.  The  Surety  Company  insists,  how- 
ever, that  those  cases  relate  to  suits  on 
bonds  intended  to  secure  the  performance 
of  a  Federal  duty  by  Federal  officers,  and 
are  not  applicable  to  a  case  like  this, 
where  the  suit  is  on  a  bond  given  to  super- 
sede a  judgment  which  did  not  arise  out 
of  the  laws  of  the  United  States,  but  was 
a  mere  evidence  of  a  liability  which  arose 
at  common  law  and  become  a  security 
therefor.  ...  But  the  bond  is  not  a  sub- 
stitute for  the  judgment,  nor  is  it  of  the 
same  nature.  Indeed,  it  was  given  for  thfe 
very  purpose  of  preventing  the  plaintiff 
from  enforcing  it,  and  to  enable  the  de- 
fendant, Whitcomb,  to  prosecute  an  ap- 
peal in  an  effort  to  have  it  set  aside. 
The  judgment  and  the  bond  were  wholly 
distinct,  and  arose  out  of  different  laws, 
—  one  out  of  the  common  law,  the  other 
out  of  a  law  of  the  United  States.  When 
the  amount  of  Whitcomb's  liability  for 
breach  of  contract  had  been  adjudged  by 
the  Federal  court,  the  plaintiff  was  en- 
titled, at  once  to  enforce  payment  by  levy 
and  sale.    The  laws  of  the  United  States, 


however,  intervened  and  gave  to  the  de- 
fendant a  means  of  preventing  immediate 
collection  and  possibly  of  defeating  the 
judgment.  This  delay  —  which  was  help- 
ful to  the  defendant  —  was  granted  by  a 
Federal  statute  on  condition  that  he 
would  file  a  bond  with  surety,  conditioned 
to  pay  the  plaintiff  in  the  event  the  de- 
fendant failed  to  make  good  his  appeal. 
If  that  appeal  was  not  made  good,  the 
plaintiff's  right  of  action  likewise  arose 
out  of  a  Federal  statute.  A  court  of  the 
United  States  had  jurisdiction  to  deter- 
mine whether  there  had  been  a  breach 
of  the  condition,  and,  if  so,  the  extent  of 
plaintiff's  rights  and  of  the  defendant's 
liability  under  auch  law." 

"An  action  brought  to  enforce  liability 
on  a  bond  given  in  a  proceeding  in  a  fed- 
eral court  is  an  action  arising  under  the 
lows  of  the  United  States,  of  which  a 
United  States  court  has  jurisdiction,  irre- 
spective of  the  citizenship  of  the  parties. 
The  authorities  are  decisive  of  the  point, 
and  the  question  cannot  be  regarded  as  in 
any  sense  an  open  one.  A  suit  on  a  bond 
given  on  appeal  is  not  an  original  suit, 
but  an  outbranch  of  the  suit  in  which  the 
bond  was  given,  and  the  jurisdiction  of 
the  original  suit  gives  jurisdiction  over 
the  subject-matter  of  the  suit  on  the  bond. 
The  bond  is  an  indemnity  given  in  pur- 
suance of  a  law  of  the  UnitS  States,  and 
the  measure  of  the  rights  of  both  parties 
depend  upon  a  law  of  the  United  States 
and  a  rule  of  the  Supreme  Court  of  the 
United  States.  In  such  a  case,  as  a  ques- 
tion is  presented  which  arises  under  the 
laws  of  the  United  States,  the  courts  of 
the  United  States  have  jurisdiction." 
American  Surety  Co.  t?.  Schultz,  (C.  C.  A. 
2d  Cir.  1916)  223  Fed.  280,  138  C.  C.  A. 
522. 


16.  Suit  on  Bond  of  National  Bank 
Cashier 

Federal  question  ipso  facto. — ^An  action 
on  the  official  bond  of  a  cashier  of  a 
national  banking  association,  given  to  the 
association  pursuant  to  R.  S.  sec.  5136, 
cl.  5  (in  title  National  Banks),  pro- 
viding for  such  bonds  and  for  defining 
the  duties  of  cashiers,  presents  a  federal 
question.  Walker  f.  Windsor  Nat.  Bank, 
(C.  C.  A.  1st  Cir.  1893)  56  Fed.  76,  5 
U.  S.  App.  423,  6  C.  C.  A.  421,  where  the 
court,  per  Putnam,  J.,  said:  "The  bond 
in  the  caae  at  bar  was  conditioned,  not 
only  for  the  faithful  execution  of  the 
office  of  cashier  by  the  principle  in  it,  but 
also  that  he  would  perform  the  duties 
thereof  *  according  to  law,  and  the  by- 
laws '  of  the  bank.  Even  without  the 
express  use  of  the  words  quoted  the  con- 
dition of  a  bond  of  a  cashier  of  a  national 
banking  association,  providing  in  terms 
only  for  the  faithful  performance  of  the 
duties  of  his  office,  or  of  any  bond  given 
as  contemplated  by  section  6136,  Rev.  St., 
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would  inevitably  imply  the  further  con- 
dition that  the  cashier  should  regard  all 
the  provisions  of  law  looking  to  the  pro- 
tection of  the  association  from  loss,  or  to 
the  accomplishing  its  successful,  safe,  and 
proiitahle  operation.  Such  provisions  are 
found  mainly  in  the  Revised  Statutes, 
or  are  at  least  so  extensively  embodied 
in  them,  and  originated  by  them,  that  any 
attempt  to  read  correctly  a  bond  of  the 
class  in  suit  must  lead  at  once,  and  di- 
rectly, to  their  examination,  and  must 
find  very  largely,  if  not  in  the  main,  its 
support  in  their  injunctions.  If  such 
bonds  are  not  matters  of  jurisdiction  with 
the  federal  tribunals,  they  and  the  duties 
of  cashiers  of  national  banking  associa- 
tions may  be  construed  and  defined  very 
differently,  and  with  absolute  lack*  of  har- 
mony, in  various  states,  with  no  oppor- 
tunity of  securing  uniformity  by  appeal  to 
any  courts  of  the  United  States;  and  we 
think  that  congress  could  not  have  con- 
templated such  a  result.  We  conclude, 
therefore,  that  this  suit  involved  a  fed- 
eral question,  even  in  view  of  the  strict 
construction  found  in  Cooke  r.  Avery, 
[1893]  147  U.  S.  376,  13  S.  Ct.  340,  [37 
U.  S.  209]  assuming,  as  no  doubt  we 
justly  should,  that  nothing  therein  is  in- 
tended to  overrule  Tennessee  v.  Davis, 
[1879]  100  U.  S.  257,  264,  [25  U.  S.  L. 
ed.)  648];  or  any  of  its  expressions.  We 
think  our  conclusion  is  aided  by  the  lines 
of  reasoning  found  in  Bock  f.  Perkins, 
[1891]  139  U.  S.  628,  11  S.  Ct.  677,  [35 
U.  S.  (L.  ed.)  314]  Pacific  R.  Removal 
Cases,  [1884]  116  U.  S.  1,  5  S.  Ct.  1113, 
29  U.  S.  (L.  ed.)  319;  Northern  Pac.  R. 
Co.  V.  Amato,  [1892]  144  U.  S.  466,  12  S. 
Ct.  740,  36  U.  S.  (L.  ed.)  506,  and  Texas, 
etc.,  R.  Co.  V,  Cox,  [1892]  145  U.  S.  593, 
603,  12  S.  Ct.  906,  [36  U.  S.  (L.  ed.)  829], 
Provident  Sav.  Life  Assur.  Soc.  v.  Ford, 
[1885]  114  U.  S.  635,  5  S.  Ct.  1104,  29 
U.  S.  (L.  ed.)  261,  and  Whittemore  v. 
■Amoflkeag  Nat.  Bank,  [1890]  134  U.  S. 
527,  10  S.  Ct.  592,  33  U.  S.  (L.  ed.)  1002, 
were  attempts  to  maintain  rights  based 
entirely  on  the  common  law,  and  were 
each  one  step  further  removed  from  the 
statutes  of  the  United  States  than  a  suit 
on  the  bond  now  in  question.'^ 

17.  Suit  on  Bond  of  Deputy  Revenue 

Collector 

"An  action  by  an  internal  revenue  col- 
lector on  the  bond  of  his  deputy  may  be 
maintained  in  the  national  courts,  upon 
the  ground  that  it  is  an  action  arising 
under  the  laws  of  the  United  States.  Or- 
ner  t?.  Saunders,  [1875]  3  Dill.  284,  18 
Fed.  Cas.  No.  10,584."  Obiter,  Files  t\ 
Davis,    (E.  D.  Ark.   1902)    118  Fed.  465. 

18.  Suit  on  Government  Contractor's 

Bond 

An  action  by  the  United  States  on  re- 
lation of  ii  materialman  against  a  govern- 
ment contractor  and  a  surety,  to  recover 


on  the  contractor's  bond  to  the  govern- 
ment for  materials  furnished  to  enable 
him  to  perform  the  contract,  constituted 
a  case  arising  under  the  Constitution  or 
laws  of  the  United  States,  and  was  there- 
fore within  the  jurisdiction  of  the  federal 
courts.  U.  S.  r.  Axman,  (N.  D.  Cal.  1906) 
152  Fed.  816,  where  the  court  said: 
"  There  are  cases,  it  is  true,  where  the 
courts  have  held  that  this  court  does  not 
have  jurisdiction  under  a  statute  of  the 
United  States  where  the  questions  in- 
volved are  of  a  general  or  local  character, 
as,  for  instance,  a  controversy  between 
claimants  to  mining  lands,  where  the 
title  is  acquired  under  the  laws  of  the 
United  States.  It  han  been  held  that  such 
a  statute  does  not  give  the  Circuit  Court 
jurisdiction.  But  that  it  a  very  differ- 
ent statute  from  the  one  now  under  con- 
sideration. The  controversy  under  the 
mining  statute  is  between  parties  with 
respect  to  a  matter  in  which  the  United 
States  has  no  interest  whatever,  and  the 
questions  are  of  a  general  local  nature. 
The  land  of  the  United  States  ia  open 
to  people  of  the  United  States  for  explora- 
tion and  occupation,  and  where  contro- 
versies arise  between  locators  it  is  pro- 
vided that  such  controversies  must  be  de- 
termined by  a  court  of  competent  juris- 
diction. Other  statutes  might  be  re- 
ferred to  which  contemplate  proceedings 
in  court  without  conferring  jurisdiction 
upon  courts  of  the  United  States.  But  the 
present  statute  confers  rights  which  are 
special  and  dependent  upon  the  law  itself. 
It  is  a  law  of  the  United  States  under 
which  this  suit  was  brought,  under  which 
it  is  maintained,  under  which  judgment 
is  to  be  entered  —  there  cannot  hQ  a  judg- 
ment entered  in  the  case  in  favor  of  per- 
sons supplying  the  material  and  labor  ex- 
cept upon  this  statute.  I  therefore  hold 
the  jurisdiction  in  this  case  is  to  be  sus- 
tained as  a  suit  arising  under  a  law  of 
the  United  States." 

In  an  action  on  the  bond  for  govern- 
ment work  required  of  a  contractor  by 
Act  of  Aug.  13,  1894,  ch.  280,  28  Stat. 
L.  278,  in  title  Public  Contracts,  the 
court  said:  "This  action  is  exclusively 
an  action  upon  the  bond,  and  maintain- 
able only  as  such  by  virtue  of  the  statute 
providing  for  such  a  bond,  and  giving  an 
action  upon  it  to  the  prosecutor.  The 
Euit  is  therefore  distinctively  one  arising 
under  the  laws  of  the  United  States." 
Mullin  V,  U.  S.,  (C.  C.  A.  2d  Cir.  1901) 
109  Fed.  817,  48  C.  C.  A.  677. 

19.  Suit  "by  or  against  Trustee  in  Bank- 
ruptcy 

"The  mere  fact  that  plaintiff  was 
trustee  in  bankruptcy  did  not  give  juris- 
diction.'* Spencer  v.  Duplan  Silk  Co., 
(1903)  191  U.  S.  526,  531,  24  S.  Ct.  174, 
48  U.  S.  (L.  ed.)  287,  290.  An  action 
does  not  present  a  federal  question  simply 
because    it    is   brought    by    a   trustee   or 
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assignee  in  bankruptcy.  Lovell  v.  Newman, 

(1913)  227  U.  S.  412,  33  S.  Ct.  376,  67 
U.  S.  (L.  ed.)  677.  To  the  same  point  see 
Bush  r.  Elliott,  (1906)  202  U.  S.  477,  26 
S.  Ct.  668,  60  U.  S.  (L.  ed.)  1114. 

Suit  to  enjoin  trustee  in  bankniptcy 
from  maintaining  action  in  state  court. — 
A  suit  arising  under  the  laws  of  the 
United  States  includes  one  to  enjoin  trus- 
tees in  bankruptcy  from  maintaining  an 
action  in  equity  in  a  state  court,  the  suit 
to  enjoin  being  put  on  the  ground  that 
the  bankruptcy  proceedings  constituted  a 
fraud  upon  the  Bankruptcy  Act  and  that 
even  if  the  proceedings  were  valid,  the 
trustee's  appointment  was  void;  for  in 
passing  upon  the  attack  made  upon  the 
title  of  the  trustee  the  court  would  have 
to  determine  the  construction  and  effect  of 
those  provisions  of  the  Bankruptcy  Act 
that  b^r  upon  the  matters  of  fact  averred 
as  the  basis  of  the  attack.    Hull  r.  Burr, 

(1914)  234  U.  S.  712,  34  S.  Ct  892,  68 
U.  6.  (L.  ed.)  1657. 

20.  Buit  on  Federal  Judgment 

Federal  question  not  necessarily  pre- 
sented.—  The  fact  that  the  suit  was 
brought  to  recover  on  the  judf[ment  of  a 
federal  court  does  not  of  itself  make  it  a 
suit  arising  under  the  Constitution  or 
laws  of  the  United  States.  Metcalf  r. 
Watertown,  (1888)  128  U.  S.  686,  9  S. 
Ct.  173,  32  U.  S.  (L.  ed.)  643. 

A  suit  on  a  judgment  of  a  federal  court 
does  not  alone  raise  a  federal  question. 
Provident  Sav.  Life  Assur.  Soc.  v.  Ford, 
(1885)  114  U.  S.  636,  6  S.  Ct.  1104,  29 
U.  S.  (L.  ed.)  261,  where  the  court  said: 
"  It  is  suggested,  however,  that  a  suit  on 
a  judgment  recovered  in  a  United  States 
court  is  necessarily  a  suit  arising  under 
the  laws  of  the  United  States,  as  much  so 
as  if  the  plaintiff  or  defendant  were  a  cor- 
poration of  the  United  States.  .  .  .  What 
48  a  judgment,  but  a  security  of  record 
showing  a  debt  due  from  one  person  to 
another?  It  is  as  much  a  mere  security 
as  a  treasury  note,  or  a  bond  of  the 
United  States.  If  A  brings  an  action 
against  B,  trover  or  otherwise,  for  the 
withholding  of  such  securities,  it  is  not 
therefore  a  case  arising  under  the  laws  of 
the  United  States,  although  the  whole 
value  of  the  securities  depends  upon  the 
fact  of  their  being  the  obligations  of  the 
United  States.  So  if  A  have  title  to  land 
by  patent  of  the  United  States  and  brings 
an  action  against  B  for  trespass  or  waste, 
committed  by  cutting  timber,  or  by  min- 
ing and  carrying  away  precious  ores,  or 
the  like,  it  is  not  therefore  a  case  arising 
under  the  laws  of  the  United  States.  It 
is  simply  the  case  of  an  ordinary  right  of 
property  sought  to  be  enforced.  A  suit 
on  a  judgment  is  nothing  more,  unless 
some  question  is  raised  in  the  case  (as 
might  be  raised  in  any  of  the  cases  speci- 
fied), distinctly  involving  the  laws  of  the 


United  States — such  a  question,  for  ex- 
ample, as  was  ineffectually  attempted  to 
be  raised  by  the  defendant  in  this  case. 
If  such  a  question  were  raised,  then  it  is 
conceded  it  would  be  a  case  arising  under 
the  laws  of  the  United  States."  fte  con- 
cession made  in  the  last  sentence  of  the 
foregoing  quotation  is  to  be  understood  as 
made  only  with  reference  to  the  remova- 
bility of  such  a  case  from  a  state  oonrt 
under  the  Judiciary  Act  of  1875,  the  case 
in  judgment  being  one  that  the  defendant 
had  sought  thus  to  remove  under  that 
Act.  Under  the  Judiciary  Act  of  1887- 
1888  (as  well  as  under  Judicial  Code, 
sec.  28)  a  case  is  not  removable  on  the 
ground  of  a  federal  question  raised  by  the 
defendant.  See  notes  to  Judicial  Code, 
sec.  28,  infra,  this  title  vol.  6. 

21.  Suit  Relating  to  Lien  of  Federal 
Judgment 

Federal  question  presented. —  In  Cooke 
V.  Avery,  (1893)  147  U.  S.  375,  13  S.  Ct. 
340,  37  U.  S.  (L.  ed.)  209,  the  action  was 
trespass  to  try  title  to  a  tract  of  land. 
The  plaintiff  claimed  title  under  an  execu- 
tion sale  upon  a  judgment  record  in  the 
Circuit  Court  of  the  United  States  for  the 
northern  district  of  Texas.  The  plaintiff 
alleged  in  his  petition  that  by  reason  of 
certain  laws  of  the  United  States  and 
rules  of  the  Circuit  Court  of  the  United 
States  for  the  northern  district  of  Texas, 
which  were  specifically  referred  to,  the 
judgment  was  a  lien  upon  the  property 
from  the  date  of  its  rendition,  or  became 
such  on  the  date  the  abstract  thereof  was 
recorded,  and  continued  to  be  a  li«a  up  to 
the  date  of  the  sale  by  the  marshal  by 
reason  whereof  plaintiff  had  a  superior 
title,  but  that  the  defendants  denied  that 
the  judgment  was  ever  a  valid  lien  on  the 
property  under  said  laws  and  rules,  and 
that  this  constituted  the  controlling  ques- 
tion in  the  case  upon  the  correct  decision 
of  which  plaintiffs  title  depended.  The 
court  held  that  the  disposition  of  this 
issue  depended  upon  the  laws  of  the 
United  States,  and  the  rules  of  the  Circuit 
Court  and  their  construction  and  applica- 
tion were  directly  involved,  and  that  the 
jurisdiction  resting  unon  the  subject-mat- 
ter was  properly  invoked. 

A  bill  in  equity  asserting  a  lien  under 
the  judgment  of  a  federal  court,  and  an 
intervening  petition  asserting  title  under 
a  decree  of  a  federal  court,  present  federal 
questions.  Kansas  City  Southern  R.  O. 
V.  Guardian  Trust  Co.,  (1916)  240  U.  S. 
166,  36  S.  Ct.  334,  60  U.  S.  (L.  ed.)  679. 

22.    Division  of  State  into  Congressional 

Districts 

State  law  alone  involved. —  While  the 
power  to  fix  the  number  of  representatives 
in  Congress  and  to  apportion  them  among 
the  several  states  is  vested  in  Congress, 
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the  power  to  divide  a  state  into  congree- 
eional  districts  for  the  election  of  repre- 
sentatives resides  in  the  legislature  of  the 
state,  and  the  Question  'whether  a  county 
is   lawfully   included   in   a   congressional 
district,  where  it  was  placed  by  an  Act  of 
the  legislature,  does  not  depend  on   the 
construction   of   any   law  of  the  United 
States,  so  as  to  give  a  federal  court  juris- 
diction of  a  suit  for  its  determination,  but 
upon  the  validity  of  the  Act  of  the  legis- 
lature, which  is  a  question  for  determina- 
tion by  the  state  courts.    Anthony  v.  Bur- 
row,   (C.   C.   Kan.    1904)    129   Fed.   783, 
where  the  court,   speaking  of   a  further 
contention   made   by   solicitors    for   com- 
plainant, said :     "  Such  further  contention 
IS  that  under  section  2,  art.  1,  of  the  fed- 
eral Constitution,  the  electoral  machinery 
of  the  state,  when  employed  for  the  pur- 
pose of  selecting  representatives  in  Con- 
gress from  a  state,  become  laws  of  the 
United  States,  and  are  to  be  construed 
the  same  as  though  eniusted  by  Congress 
for  that  purpose.    In  other  words,  if  the 
determination  of  this  controversy  depends 
upon  the  construction  of  acts  of  the  legis- 
lature of  the  state  of  Kansas  employed 
for  the  purpose  of  selecting  a  candidate 
for  the  office  of  representative  in  Congress 
from  the  First  Congressional  District  of 
the  state,  such  controversy  becomes  one 
cognizable  by  the  federal  courts,  to  the 
same  extent  as  though  the  construction  of 
the  federal  Constitution  or  laws  was  di- 
rectly  involved.     In  'support  of  this  c<m- 
tention,  Ee^  parte  Yarbrough,  [1884]   110 
U.  S.  661,  4  S.  Ct.  162,  28  U.  S.  (L.  ed.) 
274;   Wilev  v.  Sinkler,   [1900]   179  U.  S. 
68,  21  S.  Ct.  17,  46  U.  S.  (L.  ed)  84,  and 
Swafiord  v.  Templeton,  [1902]   185  U.  S. 
487,  22  S.  Ct.  783,  46  U.  S.  (L.  ed.)   1005, 
are  cited.     However,  an  examination  of 
those  cases  will,  show  the  sole  question 
therein  determined  was,  in  the  Yarbrough 
Case,  the  sufficiency  of  the  federal  crimi- 
nal  laws  to  punish  one  who  unlawfully 
obstructs  a  person  qualified  under  state 
laws  from  voting  for  a  member  of  Con- 
gress; and,  in  the  other  cases,  that  federal 
courts  have  jurisdiction  of  an  action  at 
law  brought  bv  one  qualified  under  state 
laws  to  vote  for  a  member  of  Congress, 
who  is  wrongfully  prevented  from  voting; 
and  this  because  section  2  of  article  1  of 
the  federal  Constitution  adopts  the  quali- 
fications required  under  state  laws  to  vote 
for    a   member    of    the    more    numerous 
branch  of  the  state  legislature  as  the  test 
of  the  proper  qualifications  to  vote  for  a 
member  of  Congress.    From  this  it  will  be 
seen  the  claim  made  by  solicitors  for  com- 
plainant, that  the  above  and  kindred  cases 
hold  the  election  machinery  employed  by 
the     state  in  the  selection  of  candidates 
for   the  office   of   representative  in   Con- 
gress, beoomes,  when  so  employed,  a  part 
of  the  federal^  law,  and  the  construction 
of  the  same  raises  a  federal  question,  is 
claiming  too  much  for  such  cases.*' 


23.  Buita  Involving  Federal  Land  Laws 

a.  In  General 

Interpretation  of  land  grant  act. — A 
suit  in  relation  to  the  title  of  lands  rest- 
ing upon  a  proper  interpretation  of  a  land 
grant  Act  of  Congress  as  to  the  exception 
of  non-mineral  lands  therein,  presents  a 
federal  question.  Northern  Pac.  R.  Co. 
t?.  Soderberg,  (1903)  188  U.  S.  526,  23 
S.  Ct.  365,  47  U.  S.  (L.  ed.)  576. 

Both  parties  claiming  under  United 
States. —  In  the  case  of  French-Glenn 
Live  Stock  Co.  v.  Springer,  (1902)  186 
U.  S.  47,  22  S.  Ct.  663,  46  U.  S.  (L.  ed.) 
800,  both  parties  claimed  under  title  de- 
rived from  the  United  States,  one  under 
the  patent  granted  to  the  state  of  Oregon 
under  the  swamp  land  grant,  and  the 
other  under  the  homestead  laws.  To  de- 
termine these  conflicting  rights  it  was 
held  necessary  to  determine  the  Act  of 
Congress  under  which  the  patent  of  the 
state  was  issued. 

Statutes  relating  to  homesteads.— A 
bill  in  e^uitv  to  establish  title  to  land^ 
the  suit  involving  the  construction  of  fed- 
eral statutes  relating  to  homesteads  is 
within  the  jurisdiction  of  a  federal  court. 
McCune  i?.  Essig,  (1905)  199  U.  S.  382,  26 
S.  Ct.  78,  60  U.  S.  (L.  ed.)  237.  See  notes 
to  Judicial  Code,  sec.  28,  infra,  this  title, 
vol.  5. 

Since  the  only  statute  recognizing  the 
right  of  an  entryman  to  8«^ttle  on  unsur- 
veyed  lands  of  the  United  States  is  Act 
May  14,  1880,  ch.  89,  21  Stat.  L.  140  (in 
title  Public  Lands),  providing   that   a 
homestead  settler  on  public  land  surveyed 
or  unsurveyed  shall  be  allowed  the  same 
time  to  file  his   application   and   perfect 
his  original  entry  as  is  allowed  to  settlers 
under  the  pre-emption  laws,  a  suit  by  a 
homestead    settler   on   unsurveyed   public 
land  to  protect  his  possessory  right    as 
against  an  adverse  claimant  does  not  iiv- 
volve  a  construction  of  the  Constitution 
of  the  United  States  so  as  to  sustain  fed- 
eral jurisdiction  on  that  ground.     Karn- 
hart  V.  Switzler,  (C.  C.  A.  1910)  179  Fed. 
832,   105  C.  C.   A.  260,  where  the  court 
said:     ''No  clause  or  provision  of  that 
statute  is  presented  for  construction,  nor 
in  dealing  with  the  issues  involved  is  the 
court  called  upon  to  apply  or  construe  any 
provision  of  the  federal  Constitution  or 
statutes.     The  case  is  unlike  IkloCune  v, 
Essig,  [1905]  199  U.  S.  382,  26  S.  Ct.  78, 
50  U.  S.  (L.  ed.)  237,  and  Spokane  Falls, 
etc.,  R.  Co.  V,  Ziegler,  [1897]   167  U.  S. 
65,  17  S.  Ct.  728,  42  U.  S.    (L.  ed.)   79, 
cited  and  relied  upon  by  the  appellee.  .  .  . 
The  case  at  bar  is  similar  to  Butler  v, 
Shafer,    (C.  C.   Ore.   1895)    67  Fed.   161; 
King  V.  Lawson,    (C.  C.  S.  D.   1897)    84 
Fed.    209;    California    Oil,    etc.,    Co.    r. 
Miller,    (S.    D.    Cal.    1899)    96    Fed.    12; 
Washington   r.   Island  Lime  Co.,    (C.   C. 
Wash.    1902)    117   Fed.   777;    Bushnell   v, 
Crooke  Mining,  etc.,  Co.,  [1893]  148  U.  S. 
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682,  13  S.  Ct.  771,  37  U.  S.  (L.  ed.)  610; 
BuduM  «7.  Illinois  Steel  Co.,  [1898]  17U 
U.  S.  41,  18  S.  Ct.  503,  42  U.  S.  (L.  ed  ) 
941;  Sho8hone  Min.  Co.  r.  Rutter,  [1900] 
177  U.  S.  505,  20  S.  Ct.  726,  44  U.  S. 
(L.  ed.)  864;  Mountain  View  Min.,  etc., 
Co.  V,  McFadden,  [1901]  180  U.  S.  533, 
21  S.  Ct.  488,  45  U.  S.  (L.  ed.)  656." 

In  Hare  v.  Birkenfleld,  (C.  C.  A.  9th 
Cir.  1910)  181  Fed.  825,  104  C.  C.  A.  335, 
affirming  a  decree  of  dismissal  for  want  of 
jurisdiction,  the  court  said:  "What  law 
of  the  United  States,  one  construction  of 
which  would  sustain  and  the  other  would 
defeat  recovery,  is  involved  in  the  present 
case?  Clearly  no  question  of  the  con- 
struction of  any  provision  of  the  home- 
stead laws  is  presented.  The  bill  alleges, 
and  the  answer  does  not  deny,  that  the 
appellant  has  a  Bubsisting,  uncanceled 
homestead  entry  upon  the  land  in  con- 
troversy, and  that  proceeding.s  have  pro- 
gressed so  far  as  to  entitle  him  to  a  pat- 
ent. The  bill  alleges,  and  it  is  not  denied, 
that  the  appellee  has  taken  possession  of 
the  land  in  controversy.  The  bill  does  not 
allege  that  such  possession  has  been  taken 
under  any  claim  of  right,  nor  does  the  ap- 
pellee in  his  answer  assert  any  claim  of 
right  under  any  provision  of  the  land 
laws  of  the  United  States,  or  under  any 
grant  or  deed.  In  brief,  the  situation  pre- 
sented by  the  pleadings  is  this:  The 
appellant  has  acquired  the  equitable  title 
to  his  homestead,  and,  although  proceed- 
ings have  been  instituted  to  set  aside 
and  cancel  his  entry,  it  has  not  yet  been 
canceled.  During  his  absence  the  appellee 
jumped  the  claim,  and  now  holds  posses- 
sion in  the  expectation  that  the  entry  will 
be  canceled,  whereupon  the  appellee  will 
exercise  his  right  to  make  entry  of  the 
land  under  the  homestead  law.  Under  the 
admitted  facts,  the  appellant  is  undoubt- 
edly entitled  to  the  possession  of  the  land. 
It  does  not  follow,  however,  that  he  has 
a  right  of  action  in  a  federal  court.  His 
allegation  that,  if  possession  were  re- 
stored to  him,  he  would,  on  the  cancella- 
tion of  his  homestead  rights,  be  in  a 
position  to  sell  out  his  improvements  to 
another,  does  not  present  a  federal  ques- 
tion. The  right  of  such  a  settler  to 
transfer  his  possession  and  sell  his  im- 
provements depends  on  no  statute,  and  it 
cannot  be  seen  that  in  dealing  with  any 
phase  of  the  controversy  which  is  here 
presented  the  court  will  be  called  upon  to 
construe  or  apply  any  law  of  the  United 
States.  .  .  .  The  case  is  unlike  Jones  v, 
Florida,  etc.,  R.  Co.,  (S.  D.  Fla.  1889) 
41  Fed.  70;  McCune  v.  Easig,  [1905]  199 
U.  S.  382,  26  S.  Ct.  78,  50  U.  S.  (L.  ed.) 
237,  and  Spokane  Falls,  etc.,  R.  Co.  r. 
Ziegler,  [=1897]  167  U.  S.  65,  17  S.  Ct. 
728,  42  U.  S.  <L.  ed.)  79.  Decision  in  the 
first  two  of  those  cases  depended  directly 
upon  the  construction  of  the  terras  of  the 
homestead  act,  and,  in  the  third,  upon  the 
(■onstruotion  of  the  pre-emption  act." 


TiUa  8tm  in  United  SUtes.^The  fed- 
eral courts  have  no  jurisdiction  to  quiet 
title  to  public  land,  the  title  to  which  ia 
in  the  United  States.  The  Land  Depart- 
ment of  the  United  States  is  a  special 
tribunal  with  judicial  functions,  and  haa 
exclusive  jurisdiction  of  issues  affecting 
title  to  the  public  land  until  patent  i» 
isaued.  Reed  v.  St.  Paul,  etc.,  R.  Co., 
(W.  D.  Wash.  1915)  234  Fed.  123. 

Suits  arising  upon  conflicting  legist- 
tive  grants  have  been  uniformly  held  to 
be  cognizable  in  the  federal  courts.  New 
Jersey  r.  Wilson,  (1912)  7  Cranch  164, 
3  U.  8.  (L.  ed.)  303;  Providence  Bank  r. 
Billings,  (1830)  4  Pet.  514,  7  U.  S.  (L. 
ed.)  939;  Charles  River  Bridge  v.  Warren 
Bridge,  (1837)  11  Pet.  420,  9  U.  S.  (L. 
ed.)  773;  Richmond,  etc..  R.  O).  v,  Louisa 
R  Co.,  (1851)  13  How.  71,  14  U.  S.  (L. 
ed.)  55;  Piqua  Branch  of  Ohio  State 
Bank  r.  Knoop,  (1853)  16  How.  369,  14 
U.  S.  (L.  ed.)  977;  Louisville  Gas  Co.  t?. 
Citizens'  Qas-Light  Co.,  (1885)  115  U.  S. 
683,  6  S.  Ct.  265.  29  U.  S.  (L.  ed.)  510; 
Saginaw  Qas-Light  Co.  r.  Saginaw,  ( E.  D. 
Mich.  1886)   28  Fed.  529. 

Where  complainant,  a  Waahington  rail- 
road company,  having  complied  with  all 
the  provisions  of  Act  Cong.  March  3, 
1875,  ch.  152,  I  1,  18  Stat.  L.  482,  con- 
ferring on  railroad  companies  duly  organ- 
ized, etc.,  a  right  of  way  over  the  public 
lands  of  the  United  States,  sought  to  re- 
strain defendant  railroad  company,  also 
incorporated  under  the  laws  of  Washing- 
ton, from  trespassing  on  complainant's 
alleged  right  of  way  over  public  lands 
along  the  north  bank  of  the  Columbia 
river,  on  which  complainant  alleged  it  in- 
tendcMi  to  construct  its  railroad  in  the 
future,  the  jurisdiction  of  the  federal 
court  was  sustainable  on  the  ground  that 
the  case  involved  the  construction  of  such 
federal  statute.  Wallula  Pac.  R.  Co.  r. 
Portland,  etc.,  R.  Co.,  (E.  D.  Wash  1906) 
154  Fed.  902. 

Suit  by  pre-emptor. — ^A  suit  by  a  per- 
son claiming  the  rightful  possession  and 
equitable  title  to  land  as  a  pre-emptor 
under  the  laws  of  the  United  States  to 
restrain  a  railroad  company  from  build- 
ing its  road  across  such  land  presents  a 
federal  question.  Jones  v,  Florida,  etc, 
R.  Co.,   (S.  D.  Fla.  1889)   41  Fed.  70. 

b    Mere  Derivation  of  Title  from  United 

States 

Federal  question  not  necessarily  in- 
volved.— "A  suit  to  enforce  a  right  which 
takes  its  origin  in  the  laws  of  the  United 
States  is  not  necessarily,  or  for  that  rea- 
son alone,  one  arising  under  those  laws, 
for*  a  suit  does  not  so  arise  unless  it 
really  and  substantially  involves  a  dis- 
pute or  controversy  respecting  the 
validity,  construction,  or  tffect  of  such  a 
law.  upon  the  determinatioi\  of  which  the 
result  depends.  This  is  especially  so  of  a 
suit    involving    rierhts    to    land    acquired 
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under  a  law  of  the  United  States.  If  it 
were  not,  every  suit  to  establish  title  to 
land  in  the  central  and'  western  states 
would  so  arise,  as  all  titles  in  those 
states  are  traceable  back  to  those  laws. 
Little  York  Gold-Washing,  etc.,  Co.  v. 
Keyes,  [1877]  96  U.  S.  199,  24  U.  S. 
( L.  ed. )  666 ;  Colorado  Cent.  Consol.  Min. 
Co.  V.  Turck,  [1893]  150  U.  S.  138,  14 
S.  Ct.  35,  37  U.  S.  (L.  ed.)  1030;  Black- 
burn r.  Portland  Gold  Min.  Co.,  [1900] 
175  U.  S.  571,  20  S.  Ct.  222,  44  U.  iS.  (L. 
ed.)  276,  21  Mor.  Min.  Rep.  358;  Florida 
Cent.,  etc.,  R.  Co.  v.  Bell,  [1900]  176 
U.  S.  321,  20  S.  Ct.  399,  44  U.  S.'(L.  ed.) 
486;  Shoshone  Min.  Co.  r.  Rutter  [1900] 
177  U.  S.  606,  20  S.  Ct.  726,  44  U.  S. 
(L.  ed.)  864;  De  Lamar's  Nevada  Gold 
Min.  Co.  V.  Nesbitt,  [1900]  177  U.  8.  523, 
20  8.  Ct.  715,  44  U.  S.  (L.  ed,)^  872." 
Shulthis  V,  McDougal,  (1912)  225  U.  8. 
561,  569,  32  8.  Ct.  704,  56  U.  8.  (L.  ed.) 
1205,  1211. 

24.  Suit  Ifwolving  Federal  Mining 

Laws 
In  generaL — In  Blackburn  v.  Portland 
Gold  Min.  Co.,  (1900)  175  U.  S.  571,  20 
S.  Ct.  222,  44  U.  S.  (L.  ed.)  276,  holding 
that  the  federal  court  had  no  jurisdiction, 
the  court  said :  "  It  is  claimed  that  the 
court  had  jurisdiction  because  an  adverse 
suit,  or  Buit  brought  in  support  of  a  pro- 
test and  adverse  claim,  under  the  pro- 
visions of  §§  2325  and  2326  of  the 
Revised  Statutes  [in  title  Minebal 
Lands,  Mines,  and  Mining]  is  a  suit 
arising  imder  the  laws  of  the  United 
States  in  such  a  sense  as  to  confer  juris- 
diction on  a  Pederal  court,  regardless  of 
the  citizenship  of  the  parties.  This  pre- 
sents an  important  question,  one  that  has 
been  differently  answered  in  the  lower 
courts  which  have  been  called  upon  to 
decide  it.  Burke  v.  Bunker  Hill,  etc., 
Min.  etc.,  Co.,  [C.  L.  Idaho  1891]  46  Fed. 
644;  Trafton  v.  Nougues,  [1877]  4  Sawy. 
178,  [24]  Fed.  Cas.  No.  14,184;  Rutter  v. 
Shoahone  Min.  Co.,  [C.  C.  Idaho  1896] 
75  Fed.  37;  Shoshone  Min.  Co.  v.  Rutter, 
[€.  C.  A.  9th  Cir.  1898]  59  U.  S.  App.  538, 
87  Fed.  801,  31  C.  C.  A.  223.  .  .  .  Without 
undertaking  to  say  that  no  cases  can 
arise  under  this  legislation  which  turn 
upon  a  disputed  construction,  and  there- 
fore presenting  'a  question  essentially 
Federal  in  its  nature,  we  hold  that  clearly 
where  a  patent  is  authorized  to  be  issued 
to  the  party  in  possession,  the  statutes 
refer  the  contest  to  the  ordinary  tribu- 
nals, which  are  to  determine  the  rights  of 
the  parties  without  any  controversy  as  to 
the  construction  of  those  acts,  hut  are  to 
be  guided  by  the  laws,  regulations,  and 
customs  of  the  mining  district  in  which 
the  lands  are  situated.  In  a  catte,  there- 
fore, like  the  present,  where  Federal  juris- 
diction does  not  arise  because  the  parties 
are  citizens  of  different  states,  and  where 
no  question  is  made  as  to  the  meaning 
and  construction   of   the   statutes   of  the 


United  States,  the  state  courts  are  to  be 
regarded,  within  the  letter  and  meaning 
of  §  2326,  as  courts  of  'competent  juris- 
diction to  determine  the  right  of  posses- 
sion.' "  The  foregoing  decision  was  re- 
affirmed upon  re-examination  of  the 
question  in  Shoshone  Min.  Co.  v,  Rutter, 
(1900)  177  U.  8.  505,  20  8.  C^t.  726,  44 
U.  S.  (L.  ed.)  864,  where  the  court  said: 
"  We  pointed  out  in  the  former  opinion 
that  it  was  well  settled  that  a  suit  to  en- 
force a  right  which  takes  its  origin  in  the 
laws  of  the  United  States  is  not  neces- 
sarily one  arising  under  the  Constitution 
or  laws  of  the  United  States,  within  the 
meaning  of  the  jurisdiction  clauses;  for 
if  it  did,  every  action  to  establish  title  to 
real  estate  (at  least  in  the  newer  states) 
would  be  such  a  one,  as  all  titles  in 
those  states  come  from  the  United  States 
or  by  virtue  of  its  laws.  .  .  .  The  adverse 
suit,  Rev.  Stat.  |  2326,  is  '  to  determine 
the  question  of  the  right  of  possession.' 
That  right  may  or  may  not  involve  the 
construction  or  effect  of  the  Constitution 
or  a  law  or  treaty  of  the  United  States. 
By  §§  2319,  2324,  and  2332,  Rev.  Stat, 
(in  title  Mineral  Lands,  Mines  and  Min- 
ing), it  is  expressly  provided  that  this 
right  of  possession  may  be  determined  by 
*  local  customs  or  rules  of  miners  -  in  the 
several  mining  districts,  so  far  as  the 
same  are  applicable  and  not  inconsistent 
with  the  laws  of  the  United  States;'  or 
'  by  the  statute  of  limitations  for  mining 
claims  of  the  8tat«  or  territory  where  the 
same  may  be  situated.'  So  that  in  a 
given  case  the  right  of  possession  may 
not  involve  any  question  under  the  Con- 
stitution or  laws  of  the  United  States,  but 
simply*  a  determination  of  local  rules  and 
customs,  or  state  statutes,  or  even  only 
a  mere  matter  of  fact.  .  .  .  So,  we  con- 
clude, as  we  did  in  the  prior  case,  that 
although  these  suits  may  sometimes  so 
present  questions  arising  under  the  Con- 
stitution or  laws  of  the  United  States 
that  the  federal  courts  will  have  juris- 
diction, yet  the  mere  fact  that  a  suit  is 
an  adverse  suit  authorized  by  the  statutes 
of  Congress  ia  not  in  and  of  itself  auifi- 
cient  to  vest  jurisdiction  in  the  federal 
courts." 

"  In  Blackburn  v.  Portland  Gold  Min. 
Co.,  [1900]  175  U.  S.  571,  20  S.  Ct.  i2J2, 
44  U.  S.  ( L.  ed. )  276,  and  Shoshone  Min. 
Co.  i\  Rutter,  [1900]  177  U.  S.  505,  20 
S.  Ct.  726,  44  U.  S.  ( L.  ed. )  864,  we  held 
that  a  suit  brought  in  support  of  an  ad- 
verse claim  under  the  Revised  Statutes, 
§§  2325,  2326  [in  title  Mineral  Lands, 
Mines,  and  Mining],  was  not  a  suit  aris- 
ing under  the  laws  of  the  United  States 
in  such  a  sense  as  to  confer  jurisdiction 
on  the  federal  court  regardless  of  the 
citizenship  of  the  parties."  Mountain 
View  Min.,  etc.,  Co.  r.  McFadden,  ( 1901 ) 
180  U.  S.  533,  21  S.  C*t.  488,  45  U.  8. 
(L.  ed.)  656,  reversing  (C.  C.  A.  9th  Cir. 
1899)  97  Fed.  670,  38  C.  C.  A.  354.  **  It  is 
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now  w«ll  get  tied  that  the  mere  fact  that 
an  action  is  brought,  pursuant  to  the  re- 
quirementH  of  siHition  2326  of  the  Kevised 
Statutes,  to  determine  who  has  the  better 
right  to  the  possession  of  a  mining  claim, 
does  not  in  and  of  itself  establish  that  it 
is  a  case  of  federal  cognizance."  Lamed 
I?.  Jenkins,  (C.  C.  A.  8th  Cir.  1901)  109 
Fed.  100,  [48  C.  C.  A.  252].  To  the  same 
point  see  Willitt  v.  Baker,  (W.  D.  Ark. 
1904)   133  Fed.  937. 

The  fact  that  the  record  discloses  a 
controversy  between  claimants  arising 
under  a  federal  mining  statute,  does  not 
render  the  case  one  of  which  the  federal 
courts  can  take  jurisdiction  irrespective  of 
citizenship.  Other  allegations  are  re- 
auired  showing  that  the  controversy  is 
determined  by  one  of  two  conflicting  con- 
structions of  the  federal  statute  and  not 
one  of  mere  fact  in  which  the  validity  of 
the  statute  is  not  drawn  into  question. 
Colorado  Cent.  Consol.  Min.  Co.  v,  Turck, 
(1893)  150  U.  S.  138,  14  S.  Ct.  35,  37 
U.  S.  (L.  ed.)  1030.  Likewise,  Gillia  v. 
Stinchfleld,  (1895)  159  U.  S.  658,  16  S. 
Ct.  131,  40  U.  S.  (L.  ed.)  275,  is  authority 
for  the  proposition  that  controversies  in 
respect  to  titles  derived  under  the  mining 
laws  of  the  United  States  may  be  legiti- 
mately determined  in  the  state  courts  and 
that  to  enable  the  federal  courts  to  exer- 
cise jurisdiction  in  such  a  case  it  must 
appear  not  only  that  the  application  of  a 
federal  statute  is  involved  but  that  the 
controversy  depends  upon  conflicting  con- 
structions of  the  federal  statute. 

"  That,  by  reason  of  such  division,  they 
assert  the  right  to  follow  the  vein  without 
the  lines  of  the  Rarus  and  Johnstown 
claims;  that,  in  determining  the  rights  of 
the  defendants  under  those  various  con- 
tentions, it  will  become  necessary  to  con- 
strue the  mining  laws  of  the  United 
States.  It  will  be  observed  that  it  is  not 
in  the  statement  of  the  complainant's  own 
case,  but  in  the  defense  which  it  antici- 
pates from  the  defendants,  that  the  pres- 
ence of  a  federal  question  is  suggested. 
The  complainant's  cause  of  suit  is  com- 
plete without  these  allegations.  None  of 
them  is  a  necessary  averment  to  the  relief 
which  is  prayed  for.  Upon  the  authority 
of  Tennessee  tt.  Union,  etc.,  Bank,  [1894] 
152  U.  S.  454,  14  S.  Ct.  654,  [38  U.  S. 
(L.  ed.)  611],  the  objection  to  the  juris- 
diction must  be  sustained.  It  is  the 
distinct  doctrine  of  the  decision  in  that 
case  that  a  court  of  the  United  States 
has  no  jurisdiction  of  a  cause,  upon  the 
ground  that  a  federal  question  is  pre- 
sented, unless  the  right  of  the  plaintiff  to 
the  judgment  or  decree  which  he  seeks 
depends  directly  upon  the  construction  to 
be  given  to  some  provision  of  the  consti- 
tution or  a  statute  of  the  United  States, 
and  that,  if  in  his  bill  or  his  declaration 
he  asserts  no  right  under  such  constitu- 
tion or  statutes,  the  jurisdiction  cannot 


be  sustained  upon  his  allegation  that  the 
defendant  will  rely  upon  such  rights.  It 
was  a  case  in  which  the  state  of  Tennessee 
brought  suit  against  a  bank  organised 
under  the  laws  of  that  state  to  recover 
taxes  which  had  been  imposed  on  the 
bank  by  the  general  revenue  act  of  the 
state.  It  was  alleged  in  the  bill  that  the 
bank  claimed  immunity  from  taxatkm 
solely  upon  the  ground  that  the  act  im- 
posing the  tax  was  void,  as  violative  of 
the  provision  of  the  ([Constitution  of  the 
United  States  which  prohibits  a  state 
from  passing  a  law  impairing  the  obliga- 
tion of  a  contract.  .  .  .  We  are  unable  to 
distinguish  the  principle  which  was  de- 
cided m  that  case  from  the  question  which 
is  involved  in  this.  In  that  case  it  was 
alleged  in  the  plaintiff's  statement  of  its 
own  case  that  its  right  to  the  relief 
sought  was  contested  by  the  defendant 
under  a  claim  of  protection  from  the  con- 
stitution of  the  United  States.  In  the 
present  case  it  is  alleged  that  the  relief 
which  the  plaintiff  seeks  will  be  opposed 
by  the  defendant  upon  the  ground  of  the 
protection  afforded  it  by  a  patent  the 
construction  of  which  involves  the  appli- 
cation of  statutes  of  the  United  States. 
.  .  .  Not  only  are  the  jurisdictional  aver- 
ments of  the  amended  bill  insufficient  to 
show  that  federal  questions  are  involved, 
but  all  those  averments  were  put  in  issue 
by  the  defendants'  answer,  and  were 
thereby  eliminsted  from  the  controversy. 
The  defendant  corporation  denied  that  it 
relied  upon  any  of  the  contentions  which 
the  bill  so  averred  it  would  rely  upon." 
Montana  Ore-Purchasing  Co.  t\  Boston, 
etc.,  Consol.  Copper,  etc.,  Min.  Co.,  (C. 
C.   A.   9th   Cir.    1899)    93   Fed.   274,   35 

\J,      KJm     At      1. 

Depending  on  questions  of  fact. — A 
controversy  between  owners  of  contiguous 
mining  claims  alleged  to  involve  the  con- 
struction of  federal  statutes  relative  to 
rights  to  follow  veins,  etc.,  does  not  pre- 
sent a  federal  question  where  the  rights 
of  the  parties  clearly  depend  upon  a  ques- 
tion Of  fact.  Montana  Ore  Purchasing 
Co.  r.  Boston,  etc.,  Consol.  Copper,  etc., 
Min.  Co.,  (C.  C.  A.  9th  Cir.  1898)  86  Fed. 
867,  67  U.  S.  App.  13,  29  C.  C.  A.  462. 

Where  there  is  no  dispute  between  the 
parties  as  to  the  meaning  of  any  federal 
law,  but  the  case  involves  issues  of  fact 
solely, —  as,  for  instance,  which  of  two 
mining  locations  was  first  made,  or 
whether  or  not  the  boundaries  of  either 
were  marked  upon  the  ground,  or  whether 
or  not  assessment  work  has  been  per- 
formed,—  the  case  is  not  one  arising  un- 
der the  Constitution,  or  a  law,  or  treaty 
of  the  United  States,  although  the  re- 
spective interests  or  titles  of  the  parties 
may  be  derived  through  such  Constitu- 
tion, law,  or  treaty.  California  Oil,  etc., 
Co.  17.  Miller,  (S.  D.  CoL  1899)  96  Fed. 
12. 
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25.  Bpaniah  GrantB    i 

Bill  to  quiet  title.— In  Wilson  Cypresg 
Co.  V,  Del  Pozo,  (1915)  236  U.  S.  636,  35 
S.  Ct.  446,  59  U.  S.  (L.  ed.)  758,  holding 
that  a  bill  in  equity  in  the  federal  dis- 
trict court  in  Florida  presented  a  federal 
question,  the  court  said :  '*  It  seeks  to 
quiet  the  title  of  complainants  to  a  tract 
of  land  commencing  in  a  grant  from 
Spain,  depending  for  its  completeness  upon 
the  treaty  with  Spain  and  laws  of  the 
United  States,  and  the  action  imder  those 
laws  by  the  officers  of  the  Land  Depart* 
ment  of  the  United  States,  and  it  espe- 
cially relies  on  those  laws  to  defeat  de- 
fendant's claim  of  title,  and  to  have  it 
removed  as  a  cloud  upon  that  asserted 
by  complainants.  Indeed,  there  is  scarcely 
a  contention  of  complainants  which  does 
not  primarily  or  ultimately  depend  upon 
the  laws  of  the  United  States.^' 

An  action  in  ejectment  to  recover  land 
claimed  under  a  Spanish  grant,  protected 
by  the  Louisiana  Purchase  treaty  aiid» 
subsequent  confirmatory  Acts  of  Oon-' 
gress,  does  not  involve  the  effect  or  va- 
lidity of  a  treaty  or  law  of  the  United 
States  to  confer  jurisdiction  on  a  federal 
court  on  that  ground,  where  it  appears 
from  the  petition  that  plaintiff's  rights 
depend  solely  upon  questions  of  fact  as 
to  whether  the  land  in  suit  was  within 
the  boundaries  of  the  original  grant,  or 
was  occupied  by  his  grantors  at  the  time 
necessary  to  bring  it  within  the  provi-. 
sions  of  the  confirmatory  Acts.  Joy  v,  St. 
Louis,  (E.  D.  Mo.  1903)  122  Fed.  524, 
where  the  court  said :  "  In  Sweringen  r. 
St.  Louis,  [1902]  185  U.  S.  38,  22  S.  Ct. 
569,  46  U.  S.  (L.  ed.)  795,  a  part  of  this 
identical  grant  was  in  controversy  in  an 
action  determined  by  the  state  courts  of 
the  state  of  Missouri.  It  was  sought  to 
have  the  decision  of  the  Supreme  Court 
of  that  state  reviewed  by  the  Supreme 
Court  of  the  United  States  by  wrft  of 
error,  upon  the  ground  that  a  federal 
question  was  involved,  to  wit,  the  effect 
of  the  patent  issued  by  the  United  States 
and  the  acts  of  Congress  relied  on  in 
this  case.  But  the  court  dismissed  the 
writ  of  error  for  want  of  jurisdiction, 
holding  that  the  issue  involved  was  not 
one  of  validity  of  the  acts  of  Congress  or 
the  patent  issued  by  the  United  States, 
but  one  of  fact.  The  case  of  French-Olen 
Live  Stock  Co.  v.  Springer,  [1902]  185 
U.  S.  47,  22  S.  Ct.  563,  46  U.  S.  (L.  ed.) 
800,  decided  on  the  same  day  as  the 
Sweringen  Case,  does  not  conflict  with 
that  decision,  as  claimed  by  counsel  for 
plaintiff.  In  that  case  both  parties 
claimed  under  titles  derived  from  the 
United  States,  one  under  the  patent 
granted  to  the  state  of  Oregon  under 
the  swamp  land  grant,  and  the  other  un- 
der the  homestead  laws.  To  determine 
these  conflicting  rights  it  was  necessary 
to  determine  the  acts  of  Congress  under 
which  the  patent  to  the  state  was  issued. 


...  It  is  further  claimed  that  the  Swer- 
ingen Case  was  on  error  to  the  Supreme 
Court  of  the  state,  and  the  original  juris- 
diction of  the  national  courts  is  much 
broader  than  that  of  the  Supreme  Court 
on  writ  of  error  to  the  highest  court  of 
a  state.  To  a  certain  extent  this  is  true, 
but  it  is  not  applicable  to  the  cause  at 
bar.  In  Files  r.  Davis,  (E.  D.  Ark.  1902) 
118  Fed.  465,  the  writer  of  this  opinion 
had  occasion  to  pass  upon  that  question, 
and  it  will  serve  no  useful  purpose  to  re- 
peat what  was  there  said.  That  a  con- 
troversy in  respect  to  lands,  one  of  the 
parties  to  which  had  derived  his  title  di- 
rectly from  an  act  of  Congress,  presents 
no  federal. question,  for  that  reason  alone, 
which  would  confer  jurisdiction  on  the 
Circuit  Court  of  the  United  States,  is 
now  well  settled." 

26.  Mexican  Oranta 

Federal  question. —  Where  the  title  to 
land  in  controversy  held  under  patents 
issued  upon  confirmed  Mexican  grants  dci- 
pends  upon  a  controverted  construction 
of  the  patents,  the  national  courts  have 
jurisdiction.  Hills  v.  Homton,  (1877)  4 
Sawy.  195,  12  Fed.  Caa.  No.  6,508. 

27.  Title   to  Indian  Allotments 

State  courts  wore  not  giyen  jurisdic- 
tion of  controversies  necessarily  involv- 
ing a  determination  of  the  title,  and  in- 
cidentally of  the  right  to  the  possession, 
of  Indian  allotments  While  the  same  were 
held  in  trust  by  the  United  States,  by  the 
provision  of  Act  of  Aug.  15,  1894,  ch.  290, 
28  Stat.  L.  286,  delegating  to  the  federal 
Circuit  Courts  the  power  to  determine  such 
questions,  since  the  purpose  of  that  Act 
to  eontinue  the  exclusive  federal  control 
over  disputes  concerning  allotments  which, 

Srior  to  that  Act,  could  only  have  been 
ecided  by  the  Secretary  of  the  Interior, 
is  manifested  by  its  provision  that  a  judg- 
ment or  decree  in  any  such  controversy 
shall  be  certified  by  the  court  to  the  Sec- 
retary of  the  Interior,  and  by  the  provi- 
sion of  Act  of  Feb.  6, 1901,  ch.  217, 31  Stat. 
L.  760,  that  in  such  suits  ''the  parties 
thereto  shall  be  the  claimant  as  plaintiff 
and  the  United  States  as  party  defend- 
ant." McKay  v.  Kalyton,  (1907)  204 
U.  S.  458,  27  S.  Ct.  346,  51  U.  S.  (L.  ed.) 
566,  reversing  (1904)  45  Ore.  116,  74  Pac. 
491,  78  Pac.  332. 

28.  Lawe  Relating  to  Commerce 

A  suit  brought  solely  to  enforce  a 
compliance  with  the  provisions  of  the  In- 
terstate Commerce  Act  of  1887,  and  to 
compel  the  defendants  to  comply  with 
such  Act,  by  offering  proper  and  reason- 
able facilities  for  the  interchange  of 
traffic  with  complainant,  and  enjoining 
them  from  refusing  to  receive  from  com- 
plainant for  transportation  over  their 
lines  any  cars  whicn  might  be  tendered 
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them,  is  one  arising  under  the  Constitu- 
tion and  laws  of  the  United  States.  In  re 
Lennon,  (1897)  166  U.  S.  648,  17  S.  Ct. 
658,  41  U.  S.    (L.  ed.).  1110. 

In  the  case  of  an  interstate  shipment 
of  goods  the  validity  of  a  contract  made 
between  the  shipper  and  the  carrier  in 
case  of  loss  is  under  the  decisions  of  the 
Supreme  Court  of  the  United  States,  a 
fccieral  question,  to  be  determined  under 
the  general  common  law,  and  is  not 
within  the  field  of  state  law  or  regula- 
tion. American  Brake  Shoe,  etc.,  Co.  v, 
Pere  Marquette  R.  Co.,  (E.  D.  Mich. 
1915)    223  Fed.   1018. 

A  bill  by  a  railroad  company  to  enjoin 
suits  at  law  for  damages,  or  in  equity  to 
restrain  its  removal  of  a  division  point, 
on  the  ground,  among  others,  that  the 
enforcement  of  an  alleged  contract  to 
maintain  the  railroad's  shops,  round- 
houses, etc.,  at  the  point  in  question 
would  interfere  with  interstate  commerce, 
and  prevent  complainant  s  compliance  with 
Act  Cong.  March  4,  1907,  ch.  2939,  34 
Stat.  L.  1415,  in  title  Railhoads,  known 
as  the  "  Hours  of  Service  Law,"  does  not 
show  federal  jurisdiction  as  involving  a 
federal  question,  under  the  rule  that  to 
give  the  federal  Circuit  Court  jurisdic- 
tion for  that  reason  the  federal  question 
must  appear  necessarily  in  the  statement 
of  the  cause  of  action,  and  not  as  mere 
allegations  of  a  defense  pleaded.  Kansas 
City  Southern  R.  Co.  v.  Quigley,  (W.  D. 
Ark.  1910)   181  Fed.  190. 

Suit  to  enjoin  the  enforcement  of 
schedule  of  freight  rates  pending  decision 
by  interstate  commerce  commission. — A 
suit  in  equity  against  a  railroad  company 
to  enjoin  the  enforcement  of  a  schedule 
of  freight  rates  which  has  been  filed  by 
defendant  with  the  Interstate  Commerce 
Commission,  and  which  is  alleged  to  be 
unjust  and  unreasonable,  until  the  legality 
of  such  rates  can  be  passed  upon  by  the 
commission,  is  one  arising  under  the  laws 
of  the  United  States  and  for  the  enforce- 
ment of  such  laws,  of  which  the  federal 
courts  have  exclusive  iurisdiction.  Kalis- 
pell  Lumber  Co.  v.  Great  Northern  R.  Co., 
(€.  C.  Mont.  1907)    167  Fed.  845. 

A  bill  to  restrain  violation  of  the  In- 
terstate Commerce  Law,  brought  against 
a  labor  union  and  others,  is  one  arising 
under  the  laws  of  the  United  States, 
though  the  provisions  of  such  Act  may 
be  merely  declaratory  of  the  common  law. 
Toledo,  etc.,  R.  Co.  r.  Pennsylvania  Co., 
(N.  D.  Ohio  1893)   54  Fed.  730. 

Suits  in  relation  to  price  discrimina- 
tion.—  The  federal  courts  may  exercise 
jurisdiction  of  suits  brought  to  recover 
for  price  discriminations  forbidden  by  the 
Clayton  Act,  Oct.  15,  1914,  ch.  323  (title 
Interstate  Commerce),  although  the 
Federal  Trade  Commission  has  not  deter- 
mined that  there  was  such  discrimina- 
tion. Frey  i*.  Cudahy  Packing  Co.,  (D.  C. 
Md.  1916)    232  Fed.  640,  following  Penn- 


sylvania R.  Co.  V.  International  Coal  Min. 
Co.,  (1913)  230  U.  S.  184,  33  S.  Ct.  893, 
57  U.  S.  (L.  ed.)  1446,  Ann.  Cas.  1915A 
315,  wherein  it  was  held  that  the  federal 
courts  had  jurisdiction  to  award  dam- 
ages for  the  discrimination  therein  set  up, 
although  the  Interstate  Commerce  Com- 
mission had  not  acted  or  been  asked  to  act 
Interstate  Commerce  Act  remedies  not 
ezcliisiye. —  In  Little  Rock,  etc.,  R.  Co.  i?. 
East  Tennessee,  etc.,  R.  Co.,  (W.  D.  Tenn. 
1891)  47  Fed.  771,  the  court  said:  "  The 
argument  for  the  demurrer  proceeds,  how- 
ever, upon  the  theory  that  the  jurisdic- 
tion of  the  court  here  is  limited  by  the 
provisions  of  the  interstate  commerce 
act  prescribing  certain  remedies  which 
may  be  taken  in  this  court  for  its  en- 
forcement. It  is  hardly  necessary  to  de- 
cide that  question;  but,  if  it  be^  there 
can  be  but  little  doubt  that  the  plenary 
jurisdiction  of  this  court  to  entertain  all 
controversies  arising  under  an  act  of  con- 
gress, either  at  law  or  equity,  has  not 
been  abbreviated  bj  this  act  in  relation 
to  controversies  arising  under  it,  but  the 
special  remedies,  so  far  as  they  are  spe- 
cial, are  merely  supplementary  to  the 
ordinary  remedies  existincr  under  the  sub- 
sisting judiciary  act,  which  governs  all 
our  jurisdiction." 

29.  Patent  Laws 

**  The  clause  in  the  patent  law  author- 
izing suits  in  the  Circuit  Courts,  stands, 
we  think,  on  the  same  principle.  Such  a 
suit  is  a  case  arising  under  a  law  of  the 
United  States."  Per  Chief  Justice  Mar- 
shall in  Osborn  t\  U.  S.  Bank,  (1824)  9 
Wheat.  738,  6  U.  S.  (L.  ed.)  204. 

See  Judicial  Code,  f  24,  par.  7,  infra, 
p.  1037. 

30.  Copyright  and   Trademark   Laws 

See  Judicial  Code,  {  24,  par.  7,  tn/ro, 
p.  1037. 

31.  Federal  Employer's  lAability  Act 

Federal  question  ipso  facto. —  The  fed- 
eral Employer's  Liability  Act  of  April  22, 
1908,  ch.  149,  §  2,  35  Stat.  L.  65,  66  (in 
title  Railroads),  which  makes  common 
carriers  by  railroad  within  the  territories 
of  the  United  States  liable  for  injuries  to 
employees  as  therein  stated,  supersedes 
the  common  law  in  the  territories  with 
respect  to  such  liability,  and  any  cause 
of  action  within  its  terms  is  necessarily 
one  arising  under  a  law  of  the  United 
States,  and  on  that  ground  within  the 
jurisdiction  of  a  federal  Circuit  Court, 
where  the  requisite  amount  is  involved. 
Cound  V.  Atchison,  etc.,  R.  Co.,(W.  D.  Tex. 
1909)  173  Fed.  527;  Clark  r.  Southern 
Pac.  Co.,  (W.  D.  Tex.  1909)   175  Fed.  122. 

Pleading. — ^Where,  in  an  action  against 
an  interstate  carrier  for  death  of  a  serv- 
ant, the  complaint  alleged  that  defendant 
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was  engaged  in  transporting  both  freight 
and  passengers,  and  oi  interstate  and  for- 
eign commerce,  such  averment  did  not 
allege  that  defendant  was  engaged  in  the 
transportation  of  freight  and  passengers 
*'  in "  interstate  and  foreign  conomerce, 
and  must  therefore  be  taken  as  an  aver- 
ment of  the  transportation  of  freight  and 
passengers  in  both  interstate  and  intra- 
state commerce.  Troxell  v.  Delaware,  etc, 
R.  Co.,  (E.  D.  Pa.  1910)   180  Fed.  871. 

See,  in  general,  as  to  actions  under  the 
federal  Employers'  Liability  Act,  the  title 
Railroads.  Such  cases  in  a  state  court 
are  not  removable  to  a  federal  court;  see 
Judicial  Code,  §  28,  last  proviso,  and 
notes  thereto,  infra,  this  title,  vol.  5. 

32.  Action  Arising  under  Bankruptcy 

Act 

Federal  question  ipso  facto. — An  action 
arising  under  a  federal  Bankruptcy  Act 
is  one  ''arising  under  the  .  .  .  laws  of 
the  United  States."  Hull  v.  Burr,  (1914) 
2M  U.  S.  712,  34  S.  Ct.  892,  58  U.  S. 
(L.  ed.)  1557;  Tifft  i\  Iron  Clad  Mfg.  Co., 
(1879)  16  Blatchf.  48,  23  Fed.  Cas.  No. 
14,035.  But  see  as  to  ordinary  actions 
bv  trustees  in  bankruptcy,  supra,  this 
note,  X,  19,  p.  933. 

33.  Suits  Relating,  to  Navigable 
Waters 

Obstruction  of  navigation. —  In  Willa- 
mette Iron  Bridge  Co.  t?.  Hatch,  (1888) 
125  U.  S.  1,  8  S.  Ct.  811,  31  U.  S. 
(L.  ed.)  629,  reversing  19  Fed.  347,  a 
bill  for  an  injunction  between  citizens  of 
Oregon,  holding  that  the  federal  court 
had  no  jurisdiction,  as  the  Act  of  Con- 
gress mentioned  in  the  following  quota- 
tion did  not  apply,  the  court  said:  "The 
gravamen  of  the  bill  was  the  obstruction 
of  the  navigation  of  the  Willamette  River 
by  the  defendants,  by  the  erection  of  the 
bridge  which  they  were  engaged  in  build- 
ing. The  defendants  pleaded  the  au- 
thority of  the  state  legislature  for  the 
erection  of  the  bridge.  The  court  held 
that  the  work  was  not  done  in  conformity 
with  the  requirements  of  the  state  law; 
but  whether  it  were  or  not,  it  lacked  the 
assent  of  Congress,  which  assent  the  court 
held  was  necessary  in  view  of  that  pro- 
vision in  the  Act  of  Congress  admitting 
Oregon  as  a  state,  which  has  been  referred 
to.  The  court  held  that  this  provision  of 
the  Act  was  tantamount  to  a  declaration 
that  the  navigation  of  the  Willamette 
River  should  not  be  obstructed  or  inter- 
fered with;  and  that  any  such  obstruc- 
tion or  interference,  without  the  consent 
of  Congress,  whether  by  state  sanction  or 
not,  was  a  violation  of  the  Act  of  Con- 
gress; and  that  the  obstruction  com- 
plained of  was  in  violation  of  said  Act. 
And  this  is  the  principal  and  important 
question  in  this  case,  namely,  whether  the 
erection  of  a  bridge  over  the  Willamette 
River  at  Portland  was  a  violation  of  said 


■Act  of  Congress.  If  it  was  not,  if  it 
could  not  be,  if  the  Act  did  not  apply  to 
obstructions  of  this  kind,  then  the  case 
did  not  arise  under  the  Constitution  or 
laws  of  the  United  States,  unless  under 
8om«  other  law  referred  to  in  the  bill." 
Distinguished  on  the  ground  that  there 
had  been  in  that  case  no  Act  of  Congress 
upon  the  subject  of  the  navigation  of  the 
Willamette  river,  in  U.  S.  v,  Bellingham 
Bay  Boom  Co.,  (1900)  176  U.  S.  211,  20 
S.  Ct.  343,  44  U.  S.  (L.  ed.)  437-,  where 
a  federal  law  had  been  passed. 

A  suit  to  enjoin  a  city  from  interfering 
with  the  construction  of  a  dock  in  naviga- 
ble waters  where  plaintiffs  base  their 
right  to  construct  the  dock  upon  certain 
Acts  of  Congress  and  a  permit  from  the 
Secretary  of  War,  presents  a  federal  ques- 
tion. Ciunmings  v,  Chicago,  (1903)  188 
U.  S.  410,  23  S.  Ct.  472,  47  U.  S.  (L.  ed.) 
525,  where  the  court  said :  "  That  it  is  a 
suit  of  that  character  appears  from  the  ' 
bill  itself.  The  allegations  which  set 
forth  a  Federal  right  were  necessary  in 
order  to  set  forth  the  plaintiffs*  cause  of 
action." 

A  petition  for  mandamus  by  a  state 
against  a  railroad  company  to  compel  the 
removal  of  a  bridge  erected  by  defendant 
across  a  navigable  river,  based  upon  the 
ground  that  it  is  an  obstruction  to  naviga- 
tion of  a  stream  which,  under  the  Act 
admitting  the  state  iiito  the  Union,  the 
state  was  obliged  to  keep  open  and  free, 
presents  a  federal  question.  New  Orleans, 
etc.,  R.  Co.  V,  Mississippi,  (1880)  102 
U.  S.  135,  26  U.  S.  (L.  ed.)   96. 

A  bill  by  the  state  of  Illinois  against  a 
local  corporation  to  enjoin  it  from  doing 
certain  work  which  would  deprive  the 
Illinois  and  Michigan  canal  of  a  sufficient 
supply  of  water,  which  canal,  the  bill 
alleges,  was  authorized  by  an  Act  of  Con- 
gress expressly  prohibiting  the  state  from 
destroying  the  navigability  of  the  canal 
or  granting  the  right  to  any  person  to 
destroy  the  same,  presents  a  federal  ques- 
tion. Illinois  V.  Chicago  Sanitary  Dist. 
(N.  D.  111.  1809)  98  Fed.  150. 

A  federal  court  has  jurisdiction  of  a 
suit  between  citizens  of  the  same  state  to 
enjoin  the  erection  of  a  bridge  over  public 
navigable  waters.  Miller  v.  New  York, 
(1876)  13  Blatchf.  469,  17  Fed.  Cas. 
No.  9,685,  affirmed  (1883)  109  U.  S.  385, 
3  S.  Ct.  228,  27  U.  S.  (L.  ed.)  971. 

Complainant  claiming  under  Act  of 
Congress. — A  suit  to  restrain  the  erec- 
tion of  a  bridge  over  a  public  navigable 
stream  in  which  it  is  averred  that  com- 
plainant claims  the  right  to  erect  such 
bridge  under  a  certain  Act  of  Congress, 
raises  a  federal  question.  Hughes  v. 
Northern  Pac.  R.  Co.,  (1883)   18  Fed.  108. 

34.  Alleged  Right  in  Post  Road 
Telegraph  poles. —  In  Ohio  Postal  Tel. 
Cable   Co.    t\    Sandusky   County,    (N.    D. 
Ohio  1905)   137  Fed.  947,  a  suit  to  enjoin 


942 


4  FED.  STAT.  ANN.  (2d  Ed.) 


oountf  commisaioners  from  renioving 
plaintiff's  telegraph  poles  from  a  highway, 
alleging  that  the  road  was  a  poatal  road, 
and  that  complainant  had  filed  a  written 
acceptance,  with  the  Postmaater-Qeneral 
of  the  restrictions  and  obligations  re- 
quired by  U.  S.  Rev.  Stat.  sec.  6263  (in 
title  Telegraph,  Telephone,  Cable,  and 
Electbic  Lines),  the  court  said:  ''This 
court  has  jurisdiction  of  the  cause,  for  the 
reason  that  the  threatened  physical  inter- 
ference with  the  telegraph  line  of  the 
complainant  would  seriously  internipt 
the  rights  acquired  by  the  complainant 
under  the  statutes  of  the  United  States.'* 
Judgment  reversed  on  the  merits  (C.  O. 
A.  6th  Cir.  1905)  140  Fed.  692,  72  a  C. 
A.  186. 

XI.  Stnrs  Abising  T7in»KE  Treaties 

"  A  case  arising  from  or  growing  out  of 
a  treaty  is  one  involving  rights  given  or 
protected  by  a  treaty.  Owings  v,  Nor- 
wood, (1809)  S  Cranch  344,  348,  3  U.  S. 
(L.  ed.)  120,  121.  The  settlement  of  a 
controversy  arising  or  growing  out  of 
these  Indian  treaties  or  uie  laws  of  Con- 
gress relating  thereto,  and  the  determi- 
nation of  what  sum,  if  any,  might  be 
justly  one  under  them,  certainly  does  not 
include  a  claim  which  could  only  be 
asserted  by  disregarding  the  treaties  or 
laws."  U.  S.  V.  Old  Settlers,  (1893)  148 
U.  S.  427,  13  S.  Ct.  650,  37  U.  S.  (L.  ed.) 
509. 

See  also  supra,  this  note,  VIII,  6,  d, 
p.  905. 

XII.  Divebse  Citizenship 
1.  In  General 

Article  3,  section  2,  of  the  Constitu- 
tion provided  that  the  judicial  power  of 
the  United  States  should  extend  to  all 
**  cases  between  citizims  of  different 
stfites"  and  the  Judicial  Code  gives  the 
District  Courts  original  jurisdiction  of 
such  cases,  using  Uie  language  of  the 
Constitution. 

In  Ober  r.  Gallagher,  (1876)  93  U.  S. 
199,  23  U.  S.  (L.  ed.)  829,  the  court  hav- 
ing under  consideration  the  Act  of  1875 
which  conferred  on  Circuit  Courts  original 
jurisdiction  of  such  cases  said :  '*  The 
Act  of  March  3,  1875,  has  extended  the 
jurisdiction  of  the  Circuit  Courts  to  con- 
troversies *  between  citizens  of  different 
states,'  using  for  that  purpose  the  very 
words  of  the  Constitution,  and  thus  avoid- 
ing the  embarrassments  that  frequently 
arose  under  the  Act  of  1789,  which  lim- 
ited their  authority  to  controversies  be- 
tween '  a  citizen  of  the  state  where  the 
suit  is  brought  and  a  citizen  of  another 
state.' " 

The  whole  record  may  be  looked  into 
to  determine  the  question  of  jurisdiction 
based  on  diverge  citizenship.  Piedmont 
Carolina  R.  Co.  v.  Shaw,  (C.  C.  A.  4th 
Cir.  1915)  223  Fed.  973,  138  C.  C.  A.  227. 


A  federal  court  has  no  jurisdiction  of  a 
suit  between  two  citizens  of  the  same 
state  on  a  cause  of  action  arising  within 
the  state  and  under  its  laws.  Shohoney 
V.  Quincey,  etc.,  R.  Co.,  (1909)  223  Mo. 
649,  122  S.  W.  1025. 

If  a  cro8«-bill  in  a  federal  court  as- 
sumes the  character  of  an  original  bUl,  it 
will  be  dismissed  for  want  of  jurisdiction) 
where  the  parties  to  the  controversy  pre- 
sented thereby  are  citizens  of  the  same 
state.  Patton  r.  Marshall,  (C.  C.  A.  4th 
Cir.  1909)  173  Fed.  350,  97  C.  C.  A.  610, 
26  L.  R.  A.  (N.  S.)   127. 

The  motive  with  which  a  suitor  in- 
vokes the  jurisdiction  of  a  federal  court 
is  immaterial  if  he  has  a  justifiable 
demand  and  the  requisite  diversity  of 
citizenship  exists.  South  Dakota  v.  Korth 
Carolina,  (1904)  192  U.  S.  286,  24  S.  Ct 
269,  48  U.  8.  (L.  ed.)  448;  Blair  r. 
Chicago,  (1906)  201  U.  S.  400,  26  S.  Ct. 
427,  50  U.  S.  (L.  ed.)  801,  reversing 
(N.  D.  lU.  1904)  132  Fed.  848;  Chicago 
t>.  Mills,  (1907)  204  U.  S.  321,  27  S.  Ct. 
286,  51  U.  S.  (L.  ed.)  504,  affirming  (N. 
D.  111.  1906)  143  Fed.  430;  Briggs  v. 
French,  (1835)  2  Sumn.  251,  4  Fed.  Caa. 
No.  1,871. 

In  Wheeler  t?.  Denver,  (1913)  229  U.  S. 
342,  33  S.  Ct.  842,  67  U.  S.  (L.  ed.) 
1219,  which  was  a  .taxpayer's  suit  against 
a  municipality,  there  was  between  the  par- 
ties the  requisite  diversity  of  citizenship 
and  the  requisite  amount,  and  the  com- 
plaints had  such  relation  to  the  matters 
charged  as  to  give  them  a  standing  to 
litigate  their  legality.  But  it  app^ired 
that  they  were  solicited  to  bring  the  suit 
and  they  were  indemnified  against  lia- 
bility for  costs  and  counsel  fees.  The 
court  held  that  the  motievs  of  the  liti- 
gants in  seeking  federal  jurisdiction  were 
immaterial,  that  if  the  interest  was  real 
and  the  peril  which  threatened  was  real 
or  thought  to  be  real,  unity  of  interest  or 
contribution  of  expenses  could  not  be  re- 
garded as  necessarily  proof  of  collusion. 

2.  Citizen  of  State 

What  constitutes. —  Citizenship  in  rela- 
tion to  the  federal  judiciary  must  be  of 
that  kind  which  identifies  the  party  with 
some  particular  state  of  which  he  is  a 
member.  Mitchell  r.  U.  S.,  (1874)  21 
Wall.  350,  22  U.  S.  (L.  ed.)  584;  Morris  r. 
Gilmer,  (1889)  129  U.  S.  315,  9  S.  Ct. 
289,  32  U.  S.  (L.  ed.)  690;  Butler  v. 
Farnsworth,  (1821)  4  Wash.  101,  4  Fed. 
C:aa.  No.  2,240;  Marks  v.  Marks,  (C.  a 
Tenn.  1896)  75  Fed.  321. 

"A  person  may  be  a  citizen  of  the 
United  States  and  not  a  citizen  of  any 
particular  state.  Thi&  is  the  condition  of 
citizens  residing  in  the  District  of  Colum- 
bia and  in  the  territories  of  the  United 
States,  or  who  have  taken  up  a  residence 
abroad,  and  others  that  might  be  men- 
tioned. A  fixed  and  permanent  residence 
or  domlcil  in  a  state  is  essential  to  the 
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character  of  citicenehip  that  will  bring 
the  case  within  the  jurisdiction  of  the 
federal  courts."  Slaughter  House  Cases, 
(1872)  16  Wall.  36,  21  U.  S.  (L.  ed.) 
1394.  See  to  the  same  effect  Prentiss  v, 
Brennan,  (1851)  2  Blatchf.  162,  19  Fed. 
Cas.  No.  11,386;  Hough  v.  Society  Elec- 
trique  Westinghouse  De  Russia,  (S.  D. 
N.  Y.  1916)  231  Fed.  341. 

To  constitute  citizenship  of  a  state  in 
relation  to  the  Judiciary  Act  requires, 
first,  resid^ice  within  such  state;  and, 
second,  an  intention  that  such  citizenship 
shall  be  permanent.  In  this  sense  state 
citizenship  means  the  same  thing  as 
domicile  m  its  general  acceptation.  The 
act  of  residence  does  not  alone  constitute 
the  domicile  of  a  party,  but  it  is  the  fact 
of  residence,  accompanied  by  an  intention 
of  remaining,  which  constitutes  domicile. 
The  distinction  between  domicile  and  mere 
residence  may  be  shortly  put  as  that  be- 
tween residence  animo  manendi  and  resi- 
dence animo  revertendi.  Mitchell  v.  U.  S., 
(1874)  21  Wall.  360,  22  U.  S.  (L.  ed.) 
584;  Butler  v,  Famsworth,  (1821)  4 
Wash.  101,  4  Fed.  Cas.  No.  2,240;  Doyle 
V.  Clark,  (1876)  1  Flipp.  536,  7  Fed.  Ofes. 
No.  4,053;  Marks  t;.  Marks,  (C.  C.  Tenn. 
1896)  76  Fed.  324  (citing  Morris  17.  Gil- 
mer, (1^89)  129  U.  S.  316,  9  S.  Ct.  289, 
32  U.  S.  (L.  ed.)  690),  and  Hammerstein 
V,  Lyne,  (W.  D.  Mo.  1912)  200  Fed. 
166. 

While  a  domicile  once  acquired  by  in- 
tention and  acts  may  be  held  by  intention 
alone,  so  far  as  relates  to  citizenship 
necessary  to  support  the  jurisdiction  of  a 
federal  court,  to  constitute  a  change  of 
domicile  which  will  confer  such  juri^ic- 
ticm,  the  intention  must  be  supported  by 
such  acts  as  are  consistent  with  the 
change,  and  not  contradictory  of  it. 
Davis  V.  Dixon,  (S.  D.  W.  Va.  1910)  184 
Fed.  509.  See  also  Howe  t\  Howe,  etc., 
Ball  Bearing  Co.,  (C.  C.  A.  8th  Cir.  1907) 
154  Fed.  820,  83  C.  C.  A.  636;  Hill 
V.  Walker,  (C.  C.  A.  8th  Cir.  1909)  167 
Fed.  241,  92  C.  C.  A.  633;  Law9  v, 
Fleming;  (N.  D.  W.  Va.  1910)  177 
Fed.  450. 

A  person  having  once  lost  his  residence 
in  a  state  by  moving  therefrom  and  mak- 
ing his  domicile  in  another  state  does  not, 
on  making  preparations  for  a  return  to 
his  first  residence  by  renting  a  house  and 
having  a  fixed  intention  to  move  there, 
become  a  resident,  but  he  must  actually 
return.  Pac  Mut.  Life  Ins.  Co.  v.  Tomp- 
kins, (C.  C.  A.  4th  Cir.  1900)  101  Fed. 
539,  41  C.  C.  A.  488. 

Fixed  place  of  abode. — ^A  fixed  place  of 
abode  called  a  '*  municipal  domicile "  is 
not  essential  to  constitute  a  residence  ele- 
ment in  citizenship.  Where  a  person  goes 
from  one  state  into  another  state  with 
the  intention  of  making  the  latter  per- 
manently her  home,  she  becomes  a  citizen 
of  the  latter  state  the  moment  she  enters 
such  atate,  and  a  resident  of  the  district 


in  which  she  resides  therein,  whether 
she  intends  to  adopt  any  particular  lo- 
cality as  her  permanent  residence  or  not. 
Marks  f;.  Marks,  (C.  C.  Tenn.  1896)  75 
Fed.  321. 

Domicile  of  married  woman. — ^A  wife's 
domicile  for  the  purpose  of  determining 
diverse  citizenship  is  ordinarily  that  of 
her  husband.  Bowman  v.  Bowman,  (N. 
D.  111.  1887)   30  Fed.  849. 

Where,  in  a  suit  in  the  federal  court, 
it  appeared  that  one  of  the  plaintiffs  was 
a  married  woman  whose  husband,  for 
more  than  three  years  prior  to  the  in- 
stitution of  the  action  and  at  the  time 
thereof,  was  a  resident  and  citizen  of  the 
state  of  Nevada,  it  was  held  that  the 
wife's  domicile  for  the  purpose  of  juris- 
diction was  also  there,  though  she  in  fact 
resided  during  such  time  in  another  state. 
Thompson  v.  Stalmann,  (C.  C.  Nev.  1906) 
139  Fed.  93. 

Citixana  of  territories  or  of  the  District 
of  Columbia  are  not  citizens  of  a  state 
within  the  meaning  of  the  Judiciary  Act, 
and  diverse  citizenship  cannot  be  based 
thereon.  Hepburn  v.  EUzey,  (1804)  2 
Cranch  445,  2  U.  S.  (L.  ed.)  332;  New 
Orleans  v.  Winter,  (1816)  1  Wheat.  91, 
4  U.  S.  (L.  ed.)  44;  Barney  v,  Baltimore, 
(1867)  6  Wall.  280,  18  U.  S.  (L.  ed.)  825; 
Mansfield,  etc.,  R.  Co.  v.  Swan,  (1884) 
111  U.  S.  379,  4  S.  Ct.  510,  28  U.  S.  (L. 
ed.)  462;  Cameron  17.  Hodges,  (1888)  127 
U.  S.  322,  8  S.  Ct.  1154,  32  U.  S.  (L.  ed.) 
132;  Southern  Kansas  B.  Co.  v,  Briscoe, 
(1892)  144  U.  S.  133,  12  S.  Ct.  638,  36 
U.  S.  (L.  ed.)  377;  Hooe  v.  Jamieson, 
(1897)  166  U.  S.  396,  17  S.  Ct.  696,  41 
U.  S.  (L.  ed.)  1049;  CTissel  v.  McDonald, 
(1879)  16  Blatchf.  150,  5  Fed.  Cas.  No. 
2,729,  (1879)  67  How.  Pr.  176;  Piequet 
V.  Swan,  (1828)  5  Mason  36,  19  Fed.  Cas. 
No.  11,134;  Vasse  v,  Mifflin,  (1826)  4 
Wash.  519,  28  Fed.  Cas.  No.  16,896; 
Wescott  I?.  Fairfield  Tp.,  (1811)  Pet.  C. 
C.  45,  29  Fed.  Cas.  No.  17,418;  Watson  v. 
Brooks,  (C.  C.  Ore.  1882)  13  Fed.  540; 
Glover  i\  Sheppard,  (N.  D.  Wis.  1883)  16 
Fed.  833;  Chapman  v.  Chapman,  (C.  C. 
Kan.  1886)  28  Fed.  1;  Seddon  v.  Virginia, 
etc..  Steel,  etc.,  Co.,  (N.  D.  Va.  1888)  36 
Fed.  6;  Strasburger  v.  Beecher,  (C.  C. 
Mont.  1890)  44  Fed.  209;  Johnson  17. 
Bunker  Hill,  etc.,  Co.,  (C.  C.  Idaho  1891) 
46  Fed.  417;  HoUingsworth  v.  Southern 
R.  Co.,  (C.  C.  S.  C.  1898)  86  Fed.  353; 
Snow  V.  Smith,  (E.  D.  Va.  1882)  88  Fed. 
667;  Dahlonega  Co.  v.  Frank  W.  Hall 
Merchandise  Co.,  (1891)  88  6a.  339,  14 
S.  £.  473;  Anaconda  Copper  Mining  Co. 
V,  Butte-Balaklava  CJopper  Co.,  (D.  C. 
Mont.  1912)  200  Fed.  808. 

Diversity  of  citizenship  between  citizens 
of  different  states  is  indispensable  to  the 
jurisdiction  of  a  federal  court  on  that 
ground,  and  a  controversy  between  a 
citizen  of  a  state  and  a  citizen  of  a  terri- 
tory will  not  confer  jurisdiction.  Mc- 
CleUand  t?.  McKane,    (C.  C.  Nev.   1907) 
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154  Fed.  164;  Maxwell  r.  Federal  Gold, 
etc.,  Co.,  (C.  C.  A.  8th  Cir.  1907)  156 
Fed.  110,  83  C.  C-  A.  570;  Clark  tJ. 
Southern  Pac.  Co.,  (W.  D.  Tex.  1909) 
175  Fed.  122. 

Illustratioiu. — ^A  plaintiff  who  had  for 
many  years  been  a  resident  of  a  city  in 
Pennsylvania  became,  some  two  years  be- 
fore the  commencement  of  his  suit,  the 
superintendent  of  a  company  engaged  in 
drilling  oil  wells,  which  required  his  pres- 
ence the  greater  part  of  the  time  at  the 
place  where  the  company  was  at  work. 
A  year  later,  the  most  of  the  wells  on 
which  it  was  then  engaged  being  in  the 
vicinity  of  a  town  across  the  river  in 
Ohia,  sixteen  miles  from  his  residence,  he 
established  his  headquarters  there,  hiring 
a  room  in  a  hotel,  where  he  stayed 
through  the  week.  His  family,  consist- 
ing of  a  wife  and  son,  remained  in 
Pennsylvania,  where  his  wife  built  a  resi- 
dence, and  he  usually  spent  Sundays 
there.  He  was  in  the  directory  there  as 
a  resident,  paid  taxes  there,  and  his  last 
vote  was  cast  there.  It  was  held 
that  notwithstanding  his  testimony  that 
he  was  a  resident  of  Ohio  and  although 
he  might  have  intended  to  remove  to  the 
Ohio  town,  he  was  in  fact  still  a  resi- 
dent and  citizen  of  Pennsylvania,  and 
could  not  maintain  a  suit  in  a  federal 
court  against  another  citizen  of  that 
state.  Harton  r.  Howley,  (W.  D.  Pa. 
1907)    155  Fed.  491. 

Affidavits  presented  to  a  federal  court 
on  a  motion  to  dismiss  a  suit  for  want  of 
jurisdiction  were  considered,  and  the 
facts  shown  held  insufficient  to  sustain 
the  burden  resting  upon  the  complainant 
to  prove  his  alleged  citizenship  of  the 
state  of  Washington,  where  it  was  shown 
that  he  left  that  state  some  two  and  one- 
half  years  prior  to  the  commencement  of 
the  suit,  and  thereafter  resided  continu- 
ously in  South  Dakota,  where  the  suit 
was  brought,  and  that  at  about  the  time 
of  its  commencement  he  described  himself 
in  conveyances  as  a  resident  of  the  latter 
state;  his  own  testimony  being  that  he 
was  unmarried,  that  he  owned  a  house  in 
Washington,  and  that  at  all  times  since 
leaving  he  claimed  his  residence  there, 
and  intended  to  return  there  after  the 
conclusion  of  certain  litigation  and  the 
disposal  of  property  owned  by  him  !n 
»South  Dakota.  Jones  v.  Subera,  (O.  C 
S.  D.  190ji)    150  Fed.  462. 

Where  plaintiff  brought  suit  in  a  fed- 
eral court  sitting  in  Nevada,  against  citi- 
zens of  that  state,  and  alleging  that  he 
was  a  resident  of  California,  and  testified 
that  he  had  left  California  and  gone  to 
Nevada  for  his  health,  but  intended  to 
return,  and  considered  California  as  his 
home,  it  was  held  that  such  testimony 
was  sufficient  to  establish  diverse  citizen- 
ship in  the  absence  of  proof  to  the  con- 
trary. Eisele  t?.  Oddie,  (0.  C.  Nev.  1904) 
128  Fed.  941. 


3.  State  as  Citizen 

See  also  this  subheading  in  notes  to  Ju- 
dicial Code,  sec.  28,  infra,  this  title,  vol.  5. 

"A  state  is  not  a  citizen,"  said  the  Su- 
preme Court  in  Postal  Tel.  Cable  Co.  v. 
Alabama,    (1894)    165   U.   8.   482,    16  S. 
Ct.    192,   39   U.    8.    (L.    ed.)    231,    "and 
under  the  Judiciary  Acts  of  the  United 
States    it    is    well    settled    that    a    suit 
between  a  state  and  a  citizen  or  a  cor- 
poration of  another  state  is  not  between 
citizens  of  different  states,  and  that  the 
Circuit  Court  of  the  United  States  has 
no  jurisdiction  of  it  unless  it  arises  under 
the  Constitution,  laws,  or  treaties  of  the 
United   States."     The  same  holding  was 
made  in  Ames  tx  Kansas,   (1884)    111  U. 
S.  449,  4  S.  Ct.  437,  28  U.  S.    (L.  ed.) 
482;  Stone  t?.  South  Carolina,  (1886)   117 
U.  S.  430,  6  S.  Ct.  799,  29  U.  S.  (L.  ed.) 
962;    (jermania    Ins.    Co.    v.    Wisconsin, 
(1886)    119  U.  S.  473,  7  S.  Ct.  260,  30 
U.   S.    (L.   ed.)    461;    Upshur   County   i?. 
Rich,  (1890)   135  U.  S.  467,  10  S.  Ct.  651, 
34  U.  S.   (L.  ed.)    196;  Postal  Tel.  Cable 
Co.   r.   Alabama,    (1894)    155  U.  8.  482, 
15   S.   Ct.    192,   39   U.   S.    (L.   ed.)    231; 
Arkansas  v.  Kansas,  etc.,  (Ik)al  Co.,  ( 1901 ) 
183  U.  S.  185,  22  S.  Ct.  47,  46  U.  S.  (L. 
ed.)    144;  Wisconsin  v.  Duluth,   (1872)   2 
Dill  406,  30  Fed.  Cas.  No.  17,902;   Texas 
V.  Lewis,    (N.  D.  Tex.  1882)    12  Fed.  1; 
Alabama   v.  Wolffe,    (M.    D.   Ala.    1883) 
18  Fed.  836;  Orinnell  t?.  Johnson,  (N.  D. 
111.   1886)    28  Fed.  2;   Ferguson  r.  Ross, 
(E.  D.  N.  Y.  1889)   38  Fed.  161;  State  r. 
Columbus,  etc.,  R.  Co.,  (S.  D.  Ohio  1891) 
48  Fed.  626;  Texas  i?.  Day  Land,  etc.,  Co., 
(W.  D.  Tex.  1892)   49  Fed.  593;  Indiana 
t\  Tolleston  Club,    (C.  C.  Ind.    1892)    53 
Fed.    18;    Indiana  f>.   Alleghany  Oil  Ca, 
(C.  C.  Ind.  1898)   85  Fed.  870;  Arkansas 
r.    Kansas,   etc..   Coal   Co.,    (N.   D.    Ark. 
1899)  96  Fed.  353;  Hickman  v.  Missouri, 
etc.,  R.  Co.,    (W.  D.   Mo.   1899)    97  Fed. 
116;    Kentucky  v.   Chicago,  etc.,   R.   Co., 
(E.  D.  Ky.  1903)    123  Fed.  457;   Deseret 
Water,  etc.,  Co.  v.  California,   (C.  C.  A. 
9th  Cir.  1913)  202  Fed,  498,  120.  C.  C.  A. 
641;    Connecticut    v.    Adams,     (1894)     6 
Ohio  Cir.  Dec.  46,  2  Ohio  Dec.  119. 

"  Of  course,  the  Circuit  Court  could  not 
take  cognizance  of  the  case  as  one  pre- 
senting a  controversy  between  citizens  of 
different  states,  for  the  state  of  Minne- 
sota is  not  a  citizen  within  the  meaning 
of  the  Constitution  or  the  Acts  of  Con- 
gress." Minnesota  v.  Northern  Securities 
Co.,  (1904)  194  U.  S.  48,  63,  24  S.  Ct. 
598,  48  U.  S.  (L.  ed.)  870,  878.  See  to  the 
same  effect  Postal  Tel.  Cable  Co.  v.  Ala- 
bama, [1894]  155  U.  S.  [482],  487,  15  Sup. 
Ct.  192,  39  U.  S.  (L.  ed.)    [2311  232. 

But  the  mere  presence  on  the  record  of 
the  state  as  a  party  plaintiff  will  not 
defeat  the  jurisdiction  of  the  federal 
court  when  it  appears  that  the  st^te  has 
no  real  interest  in  the  controversy.  Eae  p. 
Nebraska,  (1908)  209  U.  S.  436,  28  S. 
Ct.  581,  52  U.  8.  <L.  ed.)    876. 
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When  the  record  showB  the  presence  of 
ft  state  as  a  party  plaintiff,  it  becomes  the 
duty  of  the  court  to  determine  whether 
such  state  is  an  actual  party  plaintiff  to 
the  suit  and  to  determine  that  question 
by  consideration  of  the  nature  of  the  case 
as  presented  by  the  whole  record  and  not 
**  by  a  reference  to  the  nominal  parties  to 
the  record."  E(t  p,  Nebraska,  (1908)  209 
U.  S.  436,  28  S.  Ct.  6^1,  62  U.  S.  (L. 
ed.)    876. 

4.    Citizenship  of  Corporation 

See  also  this  subheading  in  notes  to  Judi- 
cial Code,  sec.  28,  infra,  this  title,  vol.  6. 

In  general. —  The  words  **  citizens  "  and 
"aliens,"  as  used  in  the  Judiciary  Acts, 
have  always  been  construed  to  include 
corporations.  Barrow  Steamship  Co.  v, 
Kane,  (1898)  170  U.  S.  100,  18  S.  Ct.  526, 
42  U.  S.  (L.  ed.)  964;  Chicago,  etc.,  R. 
Co.  V.  Stephens,  (C.  C.  A.  6th  Cir.  1914) 
218  Fed.  535,  134  C.  C.  A.  263. 

"  The  jurisdiction  of  the  Circuit  Courts 
over  suits  between  a  citizen  of  one  state 
and  a  corporation  of  another  state  was 
at  first  maintained  upon  the  theory  that 
the  persons  composing  the  corporation 
were  suing  or  being  su^  in  its  name,  and 
upon  the  presumption  of  fact  that  all 
those  persons  were  citizens  of  the  state 
by  which  the  corporation  had  be«i 
created,  but  that  this  presumption  might 
be  rebutted  by  plea  and  proof  and  the 
jurisdiction  thereby  defeated."  Barrow 
Steamship  Co.  p.  Kane,  (1898)  170  U.  S. 
100,  18  S.  Ct.  626,  42  U.  S.  (L.  ed.)  964. 
See  to  the  same  effect  U.  S.  Bank  v» 
Deveaux,  (1809)  6  Cranch  61,  8  U.  S. 
(L.  ed.)  38;  Hope  Ins.  Co.  v.  Boardman, 
(1809)  5  Cranch  67?  3  U.  S.  (L.  ed.) 
46;  Commercial,  etc.,  Bank  r.  Slocomb, 
(1840)   14  Pet.  60,  10  U.  S.  (L.  ed.)   354. 

"  But  the  earlier  cases  were  afterwards 
overruled,  and  it  has  become  the  settled 
law  of  this  court  that,  for  the  purposes 
of  suin^  and  being  sued  in  the  courts  of 
the  United  States,  a  corporation  created 
by  and  doing  business  in  a  state  is, 
although  an  artificial  person,  to  be  con- 
sidered as  a  citizen  of  the  state  as  much 
as  a  natural  person;  and  there  is  a  con- 
clusive presumption  of  law  that  the  per- 
sons composing  the  corporation  are  cit- 
izens of  tne  same  state  with  the  corpora- 
tion. Barrow  Steamship  Co.  v.  Kane, 
(1898)  170  U.  S.  100,  18  S.  Ct.  526,  42  U. 
S.  (L.  ed.)  964.  See  to  the  same  effect 
Louisville,  etc.,  R.  Co.  v.  Letson,  (1844) 
2  How.  497,  568,  11  U.  S.  (L.  ed.)  353; 
Marshall  r.  Baltimore,  etc.,  R.  Co.,  (1853) 
16  How.  314,  14  U.  S.  (L.  ed.)  953; 
MuUer  v.  Dows,  (1876)  94  U.  S.  444, 
24  U.  8.  (L.  ed.)  207;  Mississippi,  etc.. 
River  Boom  Co.  v.  Patterson,  (1878)  98 
U.  S.  403,  26  U.  S.  (L.  ed.)  206;  National 
Steamship  Co.  v.  Tugman,  (1882)  106  U. 
S.  118,  1  S.  Ct.  58,  27  U.  S.  (L.  ed.)  87; 
Wells  Co.  r.  Gastonia  Cotton  Mfg.   Co.. 
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(1905)  198  U.  S.  177,  26  S.  Ct.  640,  49 
U.  S.  (L.  ed.)   1003. 

The  presumption  that  a  corporation  is 
composed  of  citizens  of  the  state  which 
created  it  accompanies  such  .  corporation 
when  it  does  business  in  another  state, 
and  it  may  sue  or  be  sued  in  the  federal 
courts  in  such  other  state  as  a  citizen  of 
the  state  of  its  original  creation.  St. 
Louis,  etc.,  R.  Co.  v.  James,  (1896)  161 
U.  S.  545,  16  S.  Ct.  621,  40  U.  S.  (L.  ed.) 
802. 

A  corporation  is  a  mere  creature  of 
local  law,  incapable  of  having  legal  exist- 
ence beyond  the  limits  of  the  sovereignty 
creating  it,  and  It  must  be  treated  as  • 
citizen  of  the  state  creating  it,  within  the 
meaning  of  that  clause  of  the  Constitu- 
tion extending  judicial  power  in  federal 
courts  to  controversies  between  citizens 
of  different  states.  Lemon  r.  Imperial 
Window  Glass  Co..  (N.  D.  W.  Va.  1912) 
199  Fed.  927;  Woerheide  v,  H.  W.  Johns- 
Manville  Co.,  (£.  D.  Pa.  1912)  199  Fed. 
535;  Revett  tx  Clise,  (W.  D.  Wash.  1913) 
207  Fed.  673;  Thomas  f?.  South  Butte 
Min.  Co.,  (C.  C.  A.  9th  Cir.  1916)  230 
Fed.  968;  Everett  R.,  etc.,  Power  Co.  t>, 
U.  S.,  (W.  D.  Wash.  1916)  236  Fed.  806. 

A  corporation  created  by  one  state,  even 
if  it  is  afterwards  created  a  corporation 
of  another  state  also,  is  and  remains  for 
the  purposes  of  the  jurisdiction  of  the 
courts  of  the  United  States,  a  citizen  of 
the  state  by  which  it  was  originally 
created.  Louisville,  etc.,  R.  Co.  r.  Louis- 
ville  Trust   Co.,    (1899)    174   U.   S.   652, 

19  S.  Ct.  817,  43  U.  S.  (L.  ed.)   1081. 

A  corporation  cannot  be  considered  a 
citizen,  inhabitant,  or  resident  of  a  state 
in  which  it  has  not  been  incorporated 
for  the  purpose  of  determining '  federal 
jurisdiction.  Fribourg  r.  Pullman  Co.^ 
(E.  D.  N.  C.  1910)    176  Fed.  981. 

Doing  business,  etc.,  in  another  state. — 
For  the  purpose  of  jurisdiction  in  the 
courts  of  the  United  States,  a  corporation 
is  to  be  deemed  a  citizen  of  the  state 
creating  it,  and  no  averment  to  the  con- 
trary is  permitted.  It  does  not  become 
a  citizen  of  another  state  by  transacting 
business  therein  and  having  an  office 
therein,  or  agreeing  as  a  condition  of 
being  permitted  to  transact  business  in 
another  state  that  it  may  be  sued  therein. 
Louisville,  etc.,  R.  Co.  v.  Letson,  (1884) 
2  How.  497,  11  U.  S.  (L.  ed.)  863; 
Marshall  v.  Baltimore,  etc.,  R.  Co.,  (1853) 
16  How.  314,  14  U.  S.  (L.  ed.)  953;  La- 
fayette Ins.  Co.  V.  French,  (1865)  18 
How.  404,  15  U.  S.  (L.  ed.)  451;  Coving- 
t<Mi  Drawbridge  Co.  r.  Shepherd,   (1857) 

20  How.  227,  15  U.  S.  (L.  ed.)  896; 
Ohio,  etc.,  R.  Co.  r.  Wheeler,  (1861)  1 
Black  286,  17  U.  S.  (L.  ed.)  130;  Paul  r. 
Virginia,  (1868)  8  Wall.  168,  19  U.  S. 
(L.  ed.)  357;  Baltimore,  etc.,  R.  Co.  v, 
Harris,  (1870)  12  Wall.  66,  20  U.  S.  (L. 
«d.)     364;    Baltimore,    etc.,    R.    Co.    Vk 
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Koontz,  (1881)  104  U.  8.  6,  26  U.  S.  (L. 
ed.)  643;  Goodlett  v,  LouisviUe,  etc.,  R. 
Co.,  (1887)  122  U.  S.  391,  7  S.  Ct.  1254, 
30  U.  S.  (L.  ed.)  1230;  Shaw  r.  Quincy 
Min.  Co.,  (1892)  145  U.  S.  444.  12  S. 
Ct.  935,  36  U.  S.  (L.  ed.)  768;  Galveston, 
etc.,  R.  Co.  V.  Gonralea,  (1894)  151  U.  S. 
496,  14  S.  Ct.  401.  38  U.  S.  (L.  ed.)  248; 
Martin  v.  Baltimore,  etc.,  R,  Co.,  (1894) 
151  U.  S.  673,  14  S.  Ct.  533,  38  U.  S. 
(L.  ed.)  311;  In  re  Keaabey,  etc.,  Co., 
T1895)  160  U.  S.  221,  16  S.  a.  273,  40 
U.  S.  (L.  ed.)  402;  Dav  u.  Newark  India- 
Rubber  Mfg.  Co.,  (1850)  1  Blatchf.  628, 
7  Fed.  Cas.  No.  3,685;  Myers  r.  Dorr, 
(1870)  13  Blatchf.  22,  17  Fed.  Cas.  No. 
9,988;  Fales  r.  Chicago,  etc.,  R.  Co.,  (N. 
D.  la.  1887)  32  Fed.  673;  Short  r.  Chi- 
cago, etc.,  R.  Co.,  (C.  C.  Minn.  1888)  34 
Fed.  225;  Wilson  v.  Western  Union  Tel. 
Co.,  (N.  D.  Cal.  1888)  34  Fed.  561;  U.  S. 
r.  Southern  Pac.  R.  Co.,  (N.  D.  Cal, 
1892)  49  Fed.  297;  Piatt  v.  Massachu- 
setts Real  Estate  Co.,  (C.  C.  Mass. 
1900)  103  Fed.  705;  Freeman  r.  American 
Surety  Co.,  (N.  D.  la.  1902)  116  Fed. 
648. 

^*  The  citizenship  of  a  corporation  is 
conclusively  presumed,  for  the  purposes 
of  jurisdiction  of  the  federal  courts,  to 
be  that  of  the  state  in  which  it  was  cre- 
ated; and  while  a  corporation  organized 
in  one  state  may  be  licensed  or  empow- 
ered by  law  to  do  business  in  another,  its 
citizenship  remains  in  the  state  in  which 
it  was  organized,  although  the  local  law 
may  declare  that  on  compliance  therewith 
it  becomes  a  domestic  corporation.  It 
cannot  be  required,  without  its  consent, 
to  answer  in  a  federal  court  other  than 
that  of  the  district  in  which  it  was  incor- 
porated to  a  civil  action  brought  by  a 
citizen  of  a  different  state,  although  it 
may  be  doing  business  in  the  district 
where  sued  and  have  a  general  agent 
there.'*  Baldwin  t\  '  Pacific  Power,  etc., 
Co.,   (D.  C.  Ore.  1912)    199  Fed.  291. 

If  a  corporation  of  one  state  indisput- 
ably taken,  for  the  purpose  of  federal 
jurisdiction,  to  be  composed  of  citizens 
of  such  state,  is  authorized  by  the  law 
of  another  state  to  do  business  therein, 
and  to  be  endowed  for  local  purposes  with 
all  the  powers  and  privileges  of  a  domes- 
tic corporation,  such  adopted  corporation 
is  not  deemed  to  be  composed  of  citizens 
of  the  second  state  in  such  a  sense  as  to 
confer  jurisdiction  on  the  federal  courts 
at  the  suit  of  a  citizen  of  the  state  of  its 
original  creation.  St.  Louis,  etc.,  R.  Co. 
V.  James,  (1896)  161  U.  S.  545,  16  S.  Ct. 
621,  40  U.  S.  (L.  ed.)  802;  Conn  v,  Chi- 
cago, etc.,  R.  Co.,  (S.  D.  la.  1891)  48  Fed. 
177.  See  further  Southern  R.  Co.  r.  Alli^ 
son,  (1903)  190  U.  S.  326,  23  S.  Ct.  713, 
47  U.  S.  (L.  ed.)  1078,  reversing  (1901) 
129  N.  C.  336,  40  S.  E.  91,  wherein  the 
court,  speaking  of  the  case  of  St.  Louis, 
etc.,  R.  Co.  r.  James,  3upra,  said :  "  Here 
was  a  corporation  originally  incorporated 


in  the  state  of  Missouri  goincr  into  the 
state  of  Arkansas  and  operating  a  rail- 
road in  that  state  by  leasing  a  portion  of 
it  therein  and  complying  with  a  statute 
which  provided  that,  upon  filing  a  cer- 
tified copy  of  its  articles  of  incorporation 
with  the  secretary  of  state  of  Arkansas,  it 
should  be  regarded  ajs  formally  incorpo- 
rated in  that  state,  and  it  should  theieby 
become  a  domestic  corporation,  and  yet 
it  was  held  that  defendant  could  not  be 
sued  by  a  citizen  of  Missouri  in  the  Fed- 
eral court  in  the  atate  of  Arkansas;  that, 
although  to  some  extent  and  for  some 
purposes  it  might  be  regarded  as  a  cor- 
poration of  Arkansas,  it  was  for  pur- 
poses of  jurisdiction  in  the  Federal  courts 
to  be  regarded  as  a  corporation  of  the 
atafte  of  Missouri.  The  case,  it  will  be 
seen,  was  not  decided  upon  the  ground 
that  the  cause  of  action  had  arisen  in 
the  state  oi  Missouri.  It  was  admitted 
that  the  cause  of  action  was  transitory, 
but  the  broad  question  was  decided  that 
the  company  was  a  corporation  of 
Missouri  and  a  citizen  of  that  state,  and 
could  not  be  sued  by  another  citizen  of 
that  state  in  the  Federal  courlfe  of 
Arkansas." 

It  is  settled  law  that  for  purposes  of 
the  jurisdiction  of  a  federal  court  a  cor- 
poration is  a  citizen  only  of  the  state  in 
which  it  is  incorporated ;  and,  where  it  is 
doing  business  and  has  an  established 
office  in  another  state,  such  fact  does  not 
afl^ect  its  citizenship,  but  it  may  be  there 
sued  in  such  court  by  a  citizen  of  the 
state  residing  in  the  district.  Haight, 
etc.,  Co.  V.  Weiss,  (C.  C.  A.  Ist  Cir.  1907) 
156  Fed.  328,  84  C.  C.  A.  224. 

Incorporation  under  Act  of  Congress. — 
Diverse  citizenship  *does  not  arise  in  the 
case  of  a  suit  by  a  citizen  of  a  state 
against  a  railroad  company  incorporated 
under  an  Act  of  Congress.  Bankers*  Trust 
Co.  V.  Texas,  etc.,  R.  Co.,  (1916)  241 
U.  S.  295,  36  S.  Ct.  569,  60  U.  S.  (L.  ed.) 
1010,  wherein  the  court  said:  "Whether 
this  is  a  suit  between  citizens  of  different 
States  turns  upon  whether  the  Texas  and 
Pacific  Company  is  a  citizen  of  Texas.  It 
is  doubtful  that  the  pleader  intended  to 
state  a  case  of  diverse  citizenship,  but,  be 
this  as  it  may,  we  are  of  opinion  that  the 
company  is  not  a  citizen  of  any  State.  It 
was  incorporated  under  acts  of  Congress, 
not  under  state  laws;  and  its  activities 
and  operations  were  not  to  be  confined  to 
a  single  State,  but  to  be  carried  on,  as  in 
fact  they  are,  in  different  States.  Of 
course  it  is  a  citizen  of  the  United  States 
in  the  sense  that  a  corporation  organized 
under  the  laws  of  one  of  the  States  is  a 
citizen  of  that  State,  but  it  is  not  within 
the  clause  of  the  Fourteenth  Amendment 
which  declares  that  native  born  and 
naturalized  citizens  of  the  United  States 
shall  be  citizens  of  the  State  wherein  they 
reside.     Nor   has  Congress   said    that  it 
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shall  be  regarded  as  possessing  state  citi- 
zenship for  jurisdictional  purposes,  as  is 
dune  in  respect  of  national  banks  by  §  24, 
par.  16,  of  the  Judicial  Code.  In  short, 
there  is  no  ground  upon  which  the  com- 
pany can  be  deemed  a  citizen  of  Texas, 
and  this  being  so,  the  suit  is  not  one  be- 
tween citizens  of  different  States." 

Incorporation  in  seyeral  states* — Where 
a  corporation  is  actually  incorporated  in 
two  states  it  is  a  citizen  of  both  states  for 
jurisdictional  purposes.  Memphis,  etc.,  R. 
Co.  V.  Alabama,  (1882)  107  U.  S.  581,  2  S. 
Ct.  432,  27  U.  S.  (L.  ed.)  518;  Nashua, 
etc.,  R.  Corp.  v.  Boston,  etc.,  R.  Corp., 
(18»0)  136  U.  S.  356,  10  S.  Ct.  1004,  34 
U.  S.  (L.  ed.)  363;  Cohn  v.  Louisville, 
etc.,  R.  Co.,  (S.  D.  Miss.  1889)  39  Fed. 
227;  Home  v.  Boston,  etc.,  R.  Co.,  (1883) 
62  N.  H.  464,  (C.  C.  N.  H.  1883)  18  Fed. 
50;  Allegheny  County  I7.  Cleveland,  etc., 
iv.  Co.,  (1865)  61  Pa.  St.  228.  86  Am. 
Dec.  579;  Mat  his  v.  Southern  R.  Co., 
(1898)  53  S.  C.  246,  31  S.  E.  240. 

A  corporation  incorporated  in  several 
states,  including  the  one  in  which  suit  is 
brought  against  it,  must  be  rei;arded  as  a 
citizen  of  the  latter  state  for  the  purpose 
of  determining  the  jurisdiction  of  a  fed- 
eral court.  Lake  Shore,  etc..  R.  Co.  v, 
E<ler,  (C.  C.  A.  6th  Cir.  1909)  174  Fed. 
944,  98  C.  C.  A.  666. 

Where  corporations  of  different  states 
are  consolidated  by  the  laws  of  each  of 
the  states,  the  dbnsolidated  corporation 
is  a  corporation  of  each  one  of  the  states, 
and  the  court  will  look  only  to  the  law  of 
the  state  in  which  a  suit  is  brought  for 
the  purpose  of  determining;  the  citizen- 
ship of  the  corporation,  and  a  citizen  of 
one  of  the  states  in  which  the  corporation 
exists  cannot  maintain  a  suit  against  it, 
founded  on  diverse  citizenship  in  the  fed- 
eral courts  of  the  state  whereof  he  is  him- 
self a  citizen.  Cehtral  Trust  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  (E.  D.  Ark.  1890)  41 
Fed.  551 ;  Baldwin  v.  Chicago,  etc.,  R.  Co., 
(W.  n.  Mich.  1898)    86  Fed.   167. 

*•  It  is  competent  for  a  railroad  corpo- 
ration organized  under  the  laws  of  one 
state,  wheii  authorized  to  do  so  by  con- 
sent of  the  state  which  created  it,  to 
accept  authority  from  another  state  to 
extend  its  railroad  into  such  state  and  to 
receive  a  grant  of  power  to  own  and  con- 
trol by  lease  or  purchase  railroads  therein, 
and  to  subiect  itself  to  such  rules  and 
regulations  as  may  be  prescribed  by  the 
second  state.  Such  legislation  on  the 
part  of  two  or  more  states  is  not,  in  the 
absence  of  inhibitory  legislation  by  Con- 
gress, regarded  as  within  the  constitu- 
tional prohibition  of  agreements  or  com- 
pacts between  states.  Such  corporations 
may  be  treated  by  each  of  the  states 
whose  legislative  grants  they  accept  as 
domestic  corporations.  The  presumption 
that  a  corporation  is  composed  of  citizens 
of  the  state  which  created  it  accompanies 
such  corporation  when  it  does  business  in 


another  state,  and  it  may  sue  or  be  sued 
in  the  federal  courts  in  such  other  state 
as  a  citizen*  of  the  state  of  its  original 
creation."  St.  Louis,  etc.,  R.  Co.  r.  James, 
(1896)  161  U.  S.  545,  16  S.  Ct.  621,  40 
U.  S.  (L.  ed.)  802.  To  the  same  effect, 
Martin  v.  Baltimore,  etc.,  R.  Co.,  (1894) 
151  U.  S.  673,  14  S.  Ct.  533,  38  U.  S. 
(L.  ed.)  311;  Chicago,  etc.,  R.  Co.  v. 
Minnesota,  etc.,  R.  Co.,  (N.  D.  la.  1886) 
29  Fed.  337. 

A  state  statute  providing  that  no  cor- 
poration existing  under  the  laws  of  an- 
other state  shall  control  or  operate  a 
railroad  in  the  state,  unless  reincorpo- 
rated therein,  and  making  such  corpora- 
tion thereby  a  citizen  and  resident  of  the 
state,  does  not  deprive  such  corporation 
of  its  character  as  a  citizen  of  the  state 
in  which  it  was  originally  incorporated. 
Taylor  v.  Illinois  Cent.  R.  Co.,  (C.  C. 
Ky.  1898)  89  Fed.  119.  And  see  Stout 
t\  Sioux  City,  etc.,  R,  Co.,  (C.  C.  Neb. 
1881)   8  Fed.  794. 

The  Boston  &  Maine  Railroad,  a  corpo- 
ration originally  chartered  in  New  Hamp- 
shire, but  subsequently,  by  consolidation, 
also  made  a  corporation  of  both  Massa- 
chusetts and  Maine,  is  a  citizen  of  New 
Hampshire  in  such  sense  that  a  federal 
court  in  that  state  is  without  jurisdic- 
tion of  an  action  against  it  by  another 
citizen  of  New  Hampshire  on  the  ground 
of  diversity  of  citizenship.  GJoodwin  r. 
Boston,  etc.,  R.  Co.,  (C.  C.  N.  H.  1904) 
127  Fed.  986. 

But  it  has  been  held  that  a  railroad 
corporation  of  Virginia  which  owned  and 
operated  railroads  in  that  and  other 
states,  including  South  Carolina,  by  tak- 
ing out  a  charter  in  the  latter  state,  as 
required  by  its  laws,  did  not  thereby  be- 
come a  citizen  of  South  Carolina  for  the 
purposes  of  the  jurisdiction  of  federal 
courts,  but  remained  for  such  purposes  a 
corporation  and  citizen  of  Virginia.  At- 
lantic Coast  Line  R.  Co.  r.  Dunning,  (C. 
C.  A.  4th  Cir.  1908)  166  Fed.  850,  94 
C.  C.   128. 

So  also  it  has  been  held  that,  while  a 
railroad  corporation,  owning  and  operat- 
ing a  line  running  through  several  states, 
may  receive  and  exercise  powers  granted 
by  each,  and  may,  for  many  purposes,  be 
regarded  as  a  corporation  of  each,  such 
legislation  does  not  avail  to  make  the 
same  corporation  a  citizen  of  every  state 
it  passes  through,  within  the  meaning  of 
the  jurisdictional  clause  of  the  Federal 
Constitution.  St.  Joseph,  etc.,  R.  Co. 
t?.  Steele,  (1807)  167  U.  S.  659,  17  S.  Ct. 
925,  42  U.  S.   (L.  ed.)   315. 

Incorporation  for  purposes  of  confer- 
ring jurisdiction. —  Incorporation  in  Ne- 
vada by  direction  of  a  California  corpora- 
tion, for  the  sole  purpose  of  having  the 
matters  in  di?i|)ute  between  such  Cali- 
,  fornia  corporation  and  another  corpora- 
tion of  that  state  determined  in  a  federal 
'  rather  than  in  the  state  court,  where  they 
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were  pending  and  undetermined,  must  be 
regarded  as  an  attempt  colluBively  to 
make  a  party  plaintiff  aimply  for  the  pur- 
pose of  ereating  a  case  cognizable  by  the 
federal  court,  which,  under  the  Act  of 
March  3,  1875  (18  SUt.  L.  470,  472,  ch. 
137,  f  5),  now  section  37  of  the  Judicial 
Code,  requires  the  dismissal  of  the  suit, 
where  the  new  corporation  assumes  to  be 
the  owner  of  the  property  rights  which 
the  old  company  has  asserted  only  that  it 
may  have  a  standing  in  the  federal  court 
as  a  litigant  in  respect  of  those  rights, 
and  the  old  corporation  can  control  the 
conduct  of  the  suit  brought  by  the  new 
corporation  at  any  time  up  to  the  date  of 
the  decree,  and  can  require  the  new  cor- 
poration, in  the  event  of  a  decree  in  its 
favor,  to  transfer  the  benefit  of  such  de- 
cree to  the  old  corporation  without  any 
new  or  valuable  consideration.  Miller  v. 
East  Side  Canal,  etc.,  Co.,  (1908)  211 
U.  S.  293,  29  S.  Ct.  Ill,  63  U.  S.  (L.  ed.) 
189. 

In  Percy  Summer  Club  v,  Astle,  (C.  C. 
A.  1st  Cir.  1908)  163  Fed.  1,  90  C.  C.  A. 
527,  it  was  held  that  the  formation  of  a 
corporation  under  the  laws  of  New  Jersey 
to  take  over  property  in  New  Hampshire 
from  a  corporation  of  that  state  having 
the  same  name  and  composed  largely  of 
the  same  persons  was  not  so  clearly  for 
the  purpose  of  enabling  \t  to  invoke  the 
jurisdiction  of  the  federtkl  courts  as  to 
defeat  such  jurisdiction  on  the  ground  of 
fraud. 

Foreign  corporation. — A  foreign  corpo- 
ration does  not  become  a  citizen  of  an- 
other state  BO  far  a«  to  affect  the 
jurisdiction  of  the  federal  courts  upon  the 
question  of  diverse  citizenship,  by  com- 
plying with  the  local  laws  thereof  which 
declare  that  such  a  corporation  becomes  a 
domestic  corporation  by  filing  with  the 
secretary  of  state  duly  authenticated 
copies  of  its  charter  and  by-laws.  South- 
em  R.  Co.  r.  Allison,  (1903)  190  U.  S. 
326,  23  S.  Ct.  718,  47  U.  S.  (L.  ed.)  1078; 
St.  Louis,  etc.,  R.  Co.  v.  Cross,  (W.  D. 
Okla.  1909)   171  Fed.  480. 

Municipal  corporation. — A  municipal 
corporation  is  a  citizen  of  a  state  creatmg 
it  for  the  purpose  of  the  jurisdiction  of 
a  federal  court.  Cowles  r.  Mercer  County, 
(1868)  7  Wall.  118,  19  U.  S.  (L.  ed.) 
86;  Ysleta  v.  Canda,  (W.  D.  Tex.  1895) 
67  Fed.  6. 

Stockholders. —  The  presumption  that 
the  stockholders  of  a  corporation  are 
citizens  of  the  state  which  created  it  does 
not  preclude  them  from  asserting  their 
actual  citizenship  to  sustain  the  jurisdic- 
tion of  a  federal  court  of  a  suit  brought 
by  them  as  such  stockholders.  Doctor  v. 
Harrington,  (1905)  196  U.  S.  679,  25 
S.  Ct.  355,  49  U.  S.   (L.  ed.)   606. 

Where  the  question  is  as  to  the  citizen- 
ship of  an  individual  as  determining  his 
right  to  maintain  an  action  in  a  federal 
court,  the  fact  that  he  is  president  of  a 
corporation  creates  no  legal  presumption 


that  he  is  a  citizen  of  the  same  state  as 
the  corporation,  the  presumption  that  the 
members  of  a  corporation  are  citizens  of 
the  state  in  which  it  is  incorporated  be- 
ing indulged  only  for  the  purpose  of 
fixing  the  status  of  the  oorporation  as  a 
litigant  in  such  courts.  Utah-Nevada  Co. 
r.  De  Lamar,  (CCA.  9th  Cir.  1904) 
133  Fed.  113,  66  C  C  A.  179. 

In  a  suit  by  a  stockholder  of  a  gas 
company  against  the  company  and  a  city 
to  restrain  the  enforcement  of  an  ordi- 
nance fixing  rates  to  be  charged  by  the 
company  to  consumers,  the  fact  that  the 
company  is  incorporated  in  tJie  same 
state  as  the  city  does  not  deprive  a  fed- 
eral court  of  jurisdiction.  Mills  p.  Chi- 
cago, (1904)  127  Fed.  731,  following  New 
Albany  Water  Works  v,  Louisville  Bank- 
ing Co.,  122  Fed.  776,  68  C  C.  A.  576. 

Estoppel. — ^A  corporation  authorized  by 
the  law  of  a  state,  and  assuming  to  act  as 
such  therein,  which  executes  bonds  and 
mortgages  and  recites  its  charter  therein, 
is  estopped  to  deny  that  it  is  a  citizen  of 
such  state  when  the  jurisdiction  of  the 
court  depends  upon  such  fact.  Blackburn 
17.  Selma,  etc.,  R.  Co.,  (1879)  2  Flipp. 
625,  3  Fed.  Cas.  No.  1,467. 

When  corporation  is  in  ezistence  for 
pnrpoios  of  suit. —  Incorporators  under  a 
charter  which  declares  that  they  '*  are 
hereby  created  a  body  politic  and  cor- 
porate ",  become  a  corporation  under  the 
laws  of  Mississippi  fbr  the  purpose  of 
suing  and  being  sued  in  the  federal  courts 
as  a  citizen  of  that  state,  upon  the  ap< 
proval  of  such  charter  by  the  governor, 
and  the  certification  of  such  approval  by 
the  secretary  of  state,  under  the  grea^ 
S6«i  of  the  state,  although  there  has  been 
no  compliance  with  the  subsequent  pro- 
vision of  the  charter  conferring  the  power 
to  commence  buainese  when  a  certain  pro- 
portion of  the  capital  stock  shall  be  sub- 
scribed and  paid  for.  W.  L.  Wells  Co.  r. 
Gastonia  Cotton  Mfg.  Co.,  (1906)  198 
U.  S.  177,  25  S,  Ct  640, -49  U.  S.  (L.  ed.> 
1003. 

Nature  of  corporate  citisenahip. — ^While 
for  the  purposes  of  suit  by  or  against  it, 
in  the  courts  of  the  United  Statea,  the 
members  of  a  corporation  are  to  be  con- 
clusively presumed  to  be  citizens  of  the 
state  creating  such  corporation,  and  the 
corporation  therefore  is  to  be  deemed,  for 
such  purposes,  a  citizen  of  the  state  under 
whose  laws  it  was  organized  neverthdesa 
a  corporation  is  not  a  citizen  within  the 
meaning  of  the  constitutional  provision 
that  "  the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  states."  Blake 
V.  McClung,  (1898)  172  U.  S.  239,  19 
S.  Ct.  165,  43  U.  S.  (L.  ed.)  432. 

6.  Partner$hip  (u  Citieen 

See  also  this  subheading  in  notes  to 
Judicial  Code,  sec.  28,  infra,  this  title, 
vol.  5. 
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CitiEenship  cannot  be  predicated  of  a 
partnership  eo  nomine.  Federal  jurisdic- 
tion of  suits  by  and  against  the  paiLiier- 
ship  must  depend  upon  the  citizenship  of 
the  respective  parties.  Sawyer  f.  Switzer- 
land Marine  Ins.  Co.,  (1878)  U  Blatehf. 
451,  21  Fed.  Cas.  No.  12,408;  Adams  v. 
Uay,  (S.  D.  la.  1886)  27  Fed.  907;  Conn 
V.  Chicago,  etc.,  R.  Co.,  (S.  D.  la.  1801) 
48  Fed.  177. 

In  principle  there  would  seem  to  be  no 
difference  between  a  corporation  and  a 
partnership,  if  the  latter  has  the  right  to 
sue  in  the  firm  name.  The  Supreme 
Court,  however,  has  always  denied  as  to  a 
partnership  the  presumption  that  its 
members  are  citizens  of  the  state  of  its 
domicile,  and  has  always  required  the 
allegation,  or  proof,  of  the  diversity  of 
citizenship  of  its  members.  Empire  Kice 
Mill-  Co.  V,  Neumond,  (E.  D.  La.  1912) 
199  Fed.  800. 

Limited  partnerships  and  partnership 
associations  in  which  the  capital  sub- 
scribed is  alone  responsible  for  the  debt 
of  the  association,  but  which  are  not  de- 
clared by  statute  to  be  corporations,  are 
not  citizens  of  the  state  in  which  they  are 
domiciled  for  the  purposes  of  federal 
jurisdiction,  independent  of  the  indi- 
viduals composing  them.  Fred  Macey  Co. 
V.  Macev,  (C.  C.  A.  6th  Cir.  1905)  135 
Fed.  725,  68  C.  C.  A,  363. 

'*  That  a  limited  partnership  associa- 
tion created  under  the  Pennsylvania  stat- 
ute may  be  described  as  a  '  quasi  corpo- 
ration,' having  some  of  the  characteristics 
of  a  corporation,  or  as  a  'new  artificial 
person  *  is  not  sufiicient  reason  for  r^ard- 
ing  it  as  a  corporation  with  the  jurisdic- 
tional rule  heretofore  adverted  to.  The 
rule  must  not  be  extended.  We  are  un- 
willing to  extend  it  so  as  to  embrace  part- 
nership associations."  Great  Southern 
Fire  Proof  Hotel  Co.  r.  Jones,  (1900)  177 
U.  S.  449,  20  S.  Ct.  690,  44  U.  S.  (L.  ed.) 
842,  reversing  (C.  C.  A.  6th  Cir.  1898) 
86  Fed.  370,  58  U.  S.  App.  397,  30  C.  C. 
A.  108  and  expressly  overruling  Andrews 
Bros.  Co.  1?.  Youngstown  Coke  Co.,  (C.  C. 
A.  6th  Cir.  1898)  86  Fed.  685,  58  U.  S. 
App.  444,  30  C.  C.  A.  293. 

Diverse  citizenship  is  not  available  to 
sustain  the  jurisdiction  of  a  federal 
court  of  a  suit  to  enjoin  a  sale  of 
railway  stock  by  a  firm  of  bankers  acting 
.  on  behalf  of  the  stockholders  unless  a  sum 
shall  first  be  deposited  out  of  the  proceeds 
of  the  sale  sufficient  to  satisfy  any  judg- 
ment which  may  be  recovered  by  com- 
plainant in  a  suit  to  foreclose  a  mortgage 
on  the  property  of  the  railway  company, 
where  some  of  the  members  of  such  firm 
are  citizens  of  the  same  state  with  com- 
plainant. Raphael  v.  Trask,  (1904)  194 
U.  S.  272,  24  S.  Ct.  647,  48  U.  S.  (L.  ed.) 
973,  affirming  (S.  D.  N.  Y.  1902)  118 
Fed.  777. 


6.  Joint  Btoch  Company  as  Citizen 
See   also  this   subheading   in   notes  to 
Judicial   Code,   sec.  28,  tn/ro,   this  title, 

vol.  5. 

A  joint  stock  company  is  not  a  citizen, 
and  federal  jurisdiction  depends  upon  the 
citizenship  of  the  individual  members. 
Chapman  v,  Barney,  (1889)  129  U.  S. 
677,  9  S.  Ct.  426,  32  U.  S.  (L.  ed.)  800; 
Empire  Rice  Mill  Co.  v.  Neumond,  (E.  D. 
La.  1912)    189  Fed.  800. 

Under  a  local  law  which  provided  that 
on  a  cause  of  action  against  a  joint-stock 
association  organized  under  the  laws  of 
the  state  an  action  might  be  brought 
against  its  president  or  treasurer,  any 
judgment  therein,  however,  to  bind  only 
the  property  of  the  association,  and  that 
such  an  action  might  be  brought  against 
all  of  the  members  of  the  association,  it 
was  held  that  such  statute  did  not  affect 
the  jurisdiction  of  a  federal  court  in  an- 
other state,  and  that,  in  an  action  therein 
against  the  president  of  such  an  associa- 
tion on  a  cause  of  action  against  the 
association,  such  president  was  not  a  real 
party  to  the  controversy,  within  the 
meaning  of  the  Constitution  and  laws  of 
the  United  States,  but  merely  a  nominal 
party,  and  his  citizenship  was  unavailable 
to  confer  jurisdiction  on  the  court;  the 
citizenship  of  the  other  members  of  the 
association  not  appearing.  Taylor  ©. 
Weir,  (C.  C.  A.  3d  Cir.  1909)  171  Fed. 
636,  96  C.  C.  A.  438,  reversing  (E.  D.  Pa. 
1908)   162  Fed.  585. 

7.  Unincorporated  Association  aa 
Citizen 

Labor  Union. — A  volimtary  unincorpo- 
rated association  is  not  a  citizen  of  any 
state,  and  hence  a  federal  court  has  no 
jurisdiction  of  a  labor  union  constituting 
such  association,  nor  of  its  members  gen- 
erally, on  a  bill  against  them  to  enjoin 
interference  with  an  employer's  business. 
Irving  f.  Joint  Dist.  Council  of  United 
Brotherhood  of  Carpenters,  etc.,  (S.  D. 
N.  Y.  1910)    180  Fed.  896. 

In  a  suit  to  restrain  a  boycott  insti- 
tuted by  certain  labor  associations  which 
were  not  corporations,  such  associations 
were  properly  designated  as  parties  for 
the  purpose  of  locating  the  citueenship  of 
their  members,  also  made  defendants,  in 
order  to  determine  the  requisite  diversity 
of  citizenship  to  establish  federal  juris- 
diction. Seattle  Brewing,  etc.,  Co.  v, 
Hansen,  (N.  D.  Cal.  1905)   144  Fed.  1011. 

8.  Change  of  Domicile 

.  a.  For  Purpose  of  Creating  Diverse 

Citizenship 
Change  of  domicile  is  said  to  arise 
where  there  is  a  change  of  abode  and  the 
absence  of  any  present  intention  to  not 
reside  permanently  or  indefinitely  in  the 
new  abode.  Gilbert  v.  David,  (1915)  235 
U.  S.  561,  35  S.  Ct.  164,  59  U.  S.  (L.  ed.) 
360. 
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The  requisite  animus  is  the  present  in- 
tention of  permanent  or  indefinite  resi- 
dence in  a  given  place  or  county,  or  nega- 
tively expressed,  the  absence  of  any 
intention  of  not  residing  there  perma- 
nently or  indefinitely.  Price  r.  Price, 
(1893)    156  Pa.  St.  617,  27  Atl.  291. 

A  change  of  citizenship,  although  for 
the  purpose  of  acquiring  a  right  to  sue  in 
a  federal  court,  is  not  unlawful  and  does 
not  deprive  the  court  of  jurisdiction  if 
there  is  an  actual  bona  fide  change  with 
the  intention  of  remaining  in  the  new 
domicile.  Wiemer  v.  Louisville  Water 
Co.,  (W.  D.  Ky.  1903)  130  Fed.  244; 
Davis  r.  Dixon,  (S.  D.  W.  Va.  1910)  184 
Fed.  509. 

It  is  well  settled  that,  if  a  person  take 
up  a  bona  fide  residence  in  another  state, 
he  may  sue  in  a  federal  court,  notwith- 
standing his  purpose  was  to  resort  to  a 
forum  of  which  he  could  not  have  availed 
himself  if  he  were  a  resident  of  the  state 
in  which  the  court  was  held.  Cheeven 
!.  Wilson,  (1869)  9  Wall.  108,  19  U.  S. 
(L.  ed.)  604;  Briggs  v.  French,  (1835) 
2  Sumn.  251,  4  Ft«d.  Cas.  No.  1,871.  See 
also  South  Dakota  r.  North  Carolina, 
(1904)  192  U.  S.  286,  24  S.  Ct.  269,  48 
U.  S.    (L.  ed.)   448. 

A  person  who,  residing  in  and  transact- 
ing business  in  St.  Louis,  for  the  purpose 
of  acquiring  a  residence  for  jurisdictional 
purposes  crosses  the  river  to  East  St. 
Louis,  and  there  rents  a  room  in  which  he 
sleeps  at  night  while  he  continues  to 
transact  his  businebs  and  also  to  take  his 
meals  in  St.  Louis,  does  not  acquire  a 
residence  for  jurisdictional  purposes. 
Kingman  r.  Holthaus,  (E.  D.  Mo.  1893) 
59  Fed.  305. 

In  Simpson  v.  Phillipsdale  Paper  Mill 
Co.,  (D.  C.  Mass.  1915)  223  Fed.  661, 
wherein  it  was  held  that  no  change  of 
domicile  was  showit,  the  court  said:  **  I 
find  the  material  facts  to  be  as  follows: 
The  plaintiff  is  an  efficiency  engineer. 
Prior  to  March  8,  1914,  he  had  been  a 
resident  of  Boston  and  a  citizen  of  Massa- 
chusetts. He  is  unmarried,  has  no  family, 
and  lived  in  lodgings  in  Boston,  where 
his  office  was  and  is.  Sometime  prior  to 
March  8,  1914,  he  had  done  some  work 
at  the  defendant's  manufacturing  plant, 
in  the  course  of  which  he  had  received 
physical  injuries,  which  he  contends  were 
caused  by  the  negligence  of  the  defendant, 
and  he  had  brought  an  action  to  recover 
damages  therefor  in  the  Massachusetts 
court.  That  action  had  been  discon- 
tinued by  him  prior  to  March  8,  1914. 
On  that  date  he  sent  the  property  which 
he  had  at  his  lodgings,  namely,  a  trunk 
and  some  bags,  containing  clothes,  books, 
and  personal  effects,  to  Providence,  R.  I., 
and  went  there  and  engaged  lodgings,  and 
he. gave  up  his  lodgings  in  Boston.  But 
he  retained  his  office  in  Boston,  and  has 
never  made  any  change  in  that.  He  has 
never  had  any   office  in  Providence,  and 


no  business  in  Rhode  Island  since  March 
8.  1914.  He  had  na  family  in  Pjovidence. 
The  only  reason  why  he  removed  there 
was,  as  he  admits,  in  order  to  obtain  a 
residence  in  Rhode  Island  for  the  purpose 
of  bringing  this  action  in  the  Federal 
court.  Since  his  alleged  change  of  resi- 
dence, he  has  spent  comparatively  little 
time  in  Providence.  Occasionally  he  has 
been  there  for  a  few  days  at  a  time,  occa- 
sionally he  has  spent  week  ends  there,  and 
on  one  occasion  he  was  there  for  three  or 
four  weeks  continuously.  While  the  evi- 
dence is  not  entirely  clear,  I  infer  that 
he  has  spent  more  nights  in  Boston  since 
March  8th  than  in  Providence.  A  con- 
siderable part  of  the  time  his  work  has 
required  him  to  travel,  or  to  be  tempo- 
rarily stationed  at  various  places  where 
he  was  for  the  time  being  engaged  in  his 
professional  work.  When  so  traveling  he 
customarily  registered  as  of  Boston.  Un- 
der date  of  April  18,  1914,  he  wrote  to  the 
registrars  of  voters  of  Boston,  asking  to 
have  his  name  taken  off  the  voting  list  of 
Boston,  on  the  ground  that  he  had  become 
a  resident  of  Providence  on  March  9, 
1914;  and  under  the  same  date  he  wrote 
to  the  registrar  of  voters  of  Providence, 
asking  to  have  his  name  placed  on  the 
voting  list  of  that  city.  In  reply  to  this 
last  letter  he  was  informed  that  he  must 
apply  in  person  to  the  board  of  canvassers 
and  registration  in  Providence,  and  he 
never  did  so.  All  his  mail  comes  to  his 
Boston  office,  and  he  pays  therefrom  the 
bills  for  his  lodging  in  Providence.  In 
endeavoring  to  diange  his  residence,  he 
acted  under  the  advice  of  counsel,  and  in- 
tended to  do  whatever  was  necessary  to 
secure  a  residence  in  Rhode  Island,  in 
order  that  he  might  thereby  acquire  the 
right  to  sue  in  the  Federal  court.  After 
March  8,  1914,  he  kept  no  regular  lodg- 
ing in  Boston.  When  he  stayed  over- 
night in  Boston,  he  customarily  took  a 
room  either  at  the  place  where  he  had 
formerly  lodged  or  at  another  lodging 
house  where  he  was  known;  but  such  hir- 
ing was  from  day  to  day  only.  I  infer 
that  he  will  give  up  his  Providence  lodg- 
ing and  return  to  Boston  as  soon  as  this 
litigation  is  terminated.  H  the  plaintiff 
has  in  fact  changed  his  domicile,  his  rea- 
son for  doing  so  is  immaterial.  Morris 
t'.  Gilmer,  [1889]  129  U.  S.  316.  328,  9 
Sup.  Ct.  289,  32  U.  S.  (L.  ed.)  690.  The 
question  is  whether,  upon  the  facts  stated, 
with  such  inferences  as  are  properly  to  be 
drawn  therefrom,  a  real  change  of  domi- 
cile has  been  established.  In  E^nnis  9. 
Smith,  [1852  J  14  How.  400,  423,  14  U.  S. 
(L.  ed.)  472,  it  is  said  in  reference  to  a 
change  of  domicile:  'But  there  must  be, 
to  constitute  it,  actual  residence  in  the 
place,  with  the  intention  that  it  is  to  be 
a  principal  and  permanent  residence. 
...  A   removal   which   does   not  contem- 

?ilate  an  absence  from  the  former  domicile 
or  an   indefinite   and   uncertain   time  is 
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not  a  change  of  it.'  In  Morris  v.  Gilmer, 
supra,  it  is  said :  *  There  must  be  an 
actual,  not  pretended,  change  of  domicile; 
in  other  wordg,  the  removal  must  be  *'  a 
real  one,'*  aniino  manendi,  and  not  merely 
ostensible/  The  facts  in  Morris  v.  Gil- 
mer seem  to  me  to  have  been  stronger  in 
favor  of  the  plaintiff  than  those  here,  but 
it  was  held  that  there  had  been  no  change 
of  domicile.  The  present  case  resembles 
pretty  closely  Andrews  v,  Andrews, 
[1900]  176  Mass.  02,  57  N.  E.  S33,  where 
it  was  held  that  a  domicile  had  not  been 
acquired  in  Dakota." 

b.  Pending  Suit 

A  change  of  citizenship  after  the  com- 
mencement of  the  suit  will  not  oust  the 
jurisdiction  of  the  court  where  the  parties 
were  citizens  of  different  states  at  the 
commencement  of  the  suit.  Morgan  t;. 
Morgan,  (1817)  2  WTieat  290,  4  U.  S. 
(L.  ed.)  242;  Conolly  r.  Taylor,  (1829) 
2  Pet.  556,  7  U.  S.  (L.  ed.)  518;  Ander- 
son V,  Watt,  (1891)  138  U.  S.  694,  11 
S.  Ct.  449,  34  U.  S.  (L.  ed.)  1078; 
Koenigsberger  v.  Richmond  Silver*  Min. 
Co.,  (1895)  158  U.  S.  41,  15  S.  Ct.  751; 
39  U.  S.  (L.  ed.)  889;  Louisville,  etc.,  R. 
Co.  V.  Louisville  Trust  Co.,  (1899)  174 
U.  8.  652,  19  S.  Ct.  817,  43  U.  S.  (L.  ed.) 
1081;  Clarke  v,  Matthewson,  (1835)  2 
Sumn.  262,  5  Fed.  Cas.  No.  2,857; 
Houser  v.  Clayton,  (1878)  3  Woods  273, 
12  Fed.  Cas.  No.  6,739;  Thaxter  v. 
Hatch,  (1853)  6  McLean  68,  23  Fed.  Cas. 
No.  13,866;  Pacific  Mut.  Life  Ins.  Co.  v. 
Tompkins,  (C.  C.  A.  4th  Cir.  1900)  101 
Fed.  539,  41  C.  C.  A.  488;  Haraconic  v. 
Standard  Oil  Co.,  (N.  D.  111.  1900)  105 
Fed.  786. 

*'  Generally  speaking  the  jurisdiction 
of  the  Circuit  [now  District]  Court  of  the 
United  States  neither  fails  nor  attaches 
by  reason  of  a  change  in  the  citizenship 
of  a  party  pending  the  suit."  Koenigs- 
berger V,  Richmond  Silver  Min.  Co., 
(1895)  168  U.  S.  41,  15  S.  Ct.  751,  39 
U.  S.   (L.  ed.)  889,  892. 

9.  Transfer  of  Interest  in  Suhject-Maiter 

a.  For   Purpose   of   Creating  Diverse 
Citizensliip 

The  mere  fact  that  the  subject-matter 
of  the  suit  has  been  transferred  for  the 
purpose  of  giving  jurisdiction  to  the  court 
will  not  defeat  jurisdiction,  provided 
there  has  been  a  bona  fide  sale  and 
transfer,  by  which  the  transferee  becomes 
the  real  owner  and  thereby  the  party  to 
the  suit.  Barney  r.  Baltimore,  (1807) 
6  Wall.  280,  18  U.  S.  (L.  ed.)  825;  Man- 
hattan Life  Ins.  Co.  r.  Broughton,  (1883) 
109  U.  8.  121,  3  8.  Ct.  99,  27  U.  S.  (L. 
ed.)  878;  Lehigh  Min.,  etc.,  Co.  t\  Kelly, 
(1895)  160  U.  8.  327,  16  8.  Ct.  307,  40 
IJ.  S.  (L.  ed.)  444;  Briggs  v.  French, 
(1835)  2  Sumn.  251,  4  Fed.  Cas.  No. 
1,871  J  Hawley  v.  Kepp,   (1878)   2  Flipp. 


177,  11  Fed.  Cas.  No.  6,249;  Collinson  v, 
Jaokson,  (C.  C.  Ore.  1882)  14  Fed.  305. 
Thus  it  is  well  settled  that  a  mere 
colorable  conveyance  of  property,  for  the 
purpose  of  vesting  title  in  a  nonresident 
and  enabling  him  to  bring  suit  in  a  fed- 
eral court  will  not  confer  jurisdiction,  but 
if  the  conveyance  appear  to  be  a  real 
transaction,  the  court  will  not  in  deciding 
upon  the  question  of  jurisdiction,  inquire 
into  the  motives  which  actuated  the  par- 
ties in  making  the  conveyance.  M'Donald 
V.  Smalley,  (1828)  1  Pet  620,  7  U.  S, 
(L.  ed.)  287;  Smith  t\  Kernochen,  (1849) 
7  How.  198,  12  U.  S.  (L.  ed.)  666;  Barney 
i\  Baltimore,  (1867)  6  Wall.  280,  18 
U.  S.  (L.  ed.)  826;  Farmington  r.  Pills- 
bury,  (1886)  114  U.  8.  138,  5  S.  Ct.  807, 
29  U.  8.  (L.  ed.)  114;  Crawford  v.  Neal, 
(1892)  144  U.  8.  685,  12  S.  Ct.  759,  36 
U.  S.  (L.  ed.)  562;  South  Dakota  v. 
North  Carolina  (1904)  192  U.  S.  286,  24 
8.  Ct.  269,  48  U.  8.  (L.  ed.)  448. 

But  where  it  appears  that  a  conveyance 
to  plaintiff  has  been  made  without  con- 
sideration for  the  sole  purpose  of  making 
a  case  of  diverse  citizenship,  the  case  will 
be  dismissed  on  motion.  Williams  v. 
Nottawa  (1881)  104  U.  8.  209,  26  U.  8. 
(L.  ed.)  719;  Bernards  Tp.  t\  Stebbins, 
(1883)  109  U.  8.  341,  3  8.  Ct.  262,  27  U. 
8.  (L.  ed.)  956;  Maxfield  r.  Levy,  (1797) 
4  Dall.  330,  2  Dall.  381,  16  Fed.  Cas.  No. 
9,321;  Greenwalt  t\  Tucker,  (E.  D.  Mo. 
1882)   10  Fed.  884. 

b.  Pending  Suit 

Wliere,  pending  a  suit  in  a  federal 
court,  the  jurisdiction  of  which  depended 
on  diversity  of  citizenship,  complainant 
transferred  his  interest  in  the  subject- 
matter  to  a  corporation  of  the  same  citi- 
zenship as  the  defendant,  the  federal  court 
no  longer  had  jurisdiction,  and  could  not 
proceed  to  a  decree.  Pittsburgh,  etc.,  R. 
Co.  V.  Fiske,  (C.  C.  A.  3d  Cir.  1910)  178 
Fed.  66,  101  C.  C.  A.  560. 

10.  Nature  of  Suit 

In  general. — Whenever  the  citizens  of 
a  state  can  secure  trial  of  their  contro- 
versies by  its  courts  of  general  jurisdic- 
tion, the  citizens  of  different  states  may 
obtain  the  trial  of  like  controversies  be* 
tween  them  by  appropriate  action  in  the 
federal  courts.  Barber  Asphalt  Pav.  Co. 
V,  Morris,  (C.  C.  A.  8th  Cir.  1904)  132 
Fed.  945,  66  C.  C.  A.  55,  67  L,  R.  A.  761. 

Where  federal  jurisdiction  in  a  suit  by 
a  stockholder  was  sustainable  on  the 
theory  that  it  involved  a  controversy  be- 
tween citizens  of  different  states,  the  bill 
is  not  demurrable  because  the  controversy 
was  not  one  arising  under  the  Constitu- 
tion or  laws  of  the  United  States.  How- 
ard V.  National  Telephone  Co.,  N.  D.  W. 
Va.,  1910)   182  Fed.  215. 

Habeas  corpus. — A  federal  court  has 
jurisdiction  upon  the  ground  of  diverse 
citizenship   of   a  petition   for   a   writ   of 
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habeas  eorpua  by  a  citizen  of  one  state  to 
obtain  release  from  illegal  restraint  of  a 
citizen  of  another  state.  King  r.  Massa- 
chusetts Oeneral  Hospital,  (€.  C.  A.  1st 
Cir.  1894)  64  Fed.  331,  21  U.  S.  App.  481, 
12  C.  C.  A.  146. 

Suit  to  remove  cloud  or  quiet  title. — 
Where  a  state  law  allows  a  person  claim- 
ing an  interest  or  estate  in  real  property 
not  in  the  possession  of  another,  to  main- 
tain a  suit  in  equity  to  remove  the  cloud 
or  to  ^uiet  title,  without  being  in  actual 
possession  of  the  premises,  such  a  suit 
may  be  maintained  in  the  federal  court? 
where  a  diversity  of  citizenship  exists. 
Johnson  r.  North  Star  Lumber  Co.,  (C.  C. 
A.  9th  Cir.  1913)  206  Fed.  624,  125  C.  C. 
A.  118. 

Suit  to  require  aceountiag  and  transfer 
of  patent. — Where  the  defendant  was  sued 
on  account  of  a  pstent  sold  bv  defendant 
to  complainant  but  wrongfully  assigned 
by  defendant  to  a  codefendant,  having 
been  a  director  and  a  salaried  officer  of 
complainant  at  the  time  he  assigned  the 
patent,  he  was  also  chargeable  as  trustee 
regardless  of  the  written  assignment;  and, 
diverse  citizenship  appearing,  it  was  held 
that  the  suit  was  maintainable  in  a  fed- 
eral court  to  require  an  accounting  and 
to  compel  a  transfer  of  the  patent.  Prest- 
0-Lite  Co.  V.  Avery  Portable  Lighting  Co., 
(£.  D.  Wis.  1908)  164  Fed.  60. 

Bill  to  compel  adjustment  of  liability 
of      several      insurers. —  Where     several 

{>olicies  of  insurance  were  assigned  after 
OSS,  and  the  assignee  brought  separate 
suits  in  the  state  court  against  all  of  the 
insurers,  who  were  all  citizens  of  states 
other  than  that  in  which  the  assignee 
resided,  and  some  of  the  suits  were  re- 
moved to  the  federal  court,  but  others 
were  not  removable,  by  reason  of  the  in- 
sufficiency of  the  amount  involved,  where- 
upon one  of  the  insurers  filed  a  bill  to 
restrain  the  suits  at  law,  and  to  compel 
an  adjustment  of  the  liability  of  the  vari- 
ous insurers  in  equity,  it  was  held  that 
the  controversy  alleged  in  such  bill  was 
between  the  various  insurance  companies 
and  the  assignee  of  the  policies;  and  hence 
the  bill  was  maintainable  as  an  original 
bill,  in  the  federal  court,  the  citizenship 
being  diverse.  Rochester  German  Ins.  Co. 
f?.  Schmidt,  (C.  C.  8.  C.  1904)  126  Fed. 
998. 

Suit  by  judgment  creditor  to  enforce 
trust. —  Judgment  creditors  of  an  insolv- 
ent corporation  msy  maintain  a  suit  in 
a  federal  court  to  enforce  a  trust  against 
a  third  party  in  property  alleged  to  be- 
long to  the  corporation  and  to  have  been 
acquired  by  defendant  in  fraud  of  their 
rignts,  where  diversity  of  citizenship  ap- 
pears, and  the  requisite  amount  is  in- 
volved, although  complainants'  judgment's 
were  recovered  in  a  state  court  in  suits  on 
assigned  notes,  of  which  the  federal  court 
would  not  have  had  jurisdiction.  Stan- 
wood  V.  Wishard,  (S.  D.  la.  1905)  134 
Fed.  959. 


S«it  by  f ortigB  Admiaiatxator. —  In  tiie 
absence  of  a  state  statute  authorizing  a 
foreign  administrator  to  sue  in  its  courts, 
a  nonresident  administrator  cannot  insti- 
tute and  maintain  an  action  for  damages 
on  account  of  the  death  of  his  decedent 
by  negligence  a^inst  a  resident  individ- 
ual or  corporation  on  the  ground  of  ad- 
verse citizenship.     Klug  o.   Martinsburg 
Power  Co.,  (N.  D.  W.  Va.  1916)  229  Fed. 
861,  wherein  the  court  applied  the  rule 
established  at  common  law  that  independ- 
ent of  a  state  statute,  the  powers  of  an 
administrator  do  not  extend  beyond  the 
limit   of   the    state   of   his   appointment. 
His  control  over  the  estate  of  his  decedent 
is  limited  to  such  property  as  is  in  the 
state  of  his  appointment,  and  no  judgment 
against  an  administrator  in  one  state  is 
binding  upon  an  ancillary  administrator 
and  the  assets  in  his  hands  of  the  same 
decedent  in  another  state.     Some  of  the 
states,  however,  b^  statute  have  author- 
ized foreign  administrators  to  sue  in  their 
courts. 

11.  Several  Parties  Plaintiff  or 
Defendant 

In  generaL — When  the  jurisdiction  is 
founded  onl^  on  the  fact  that  the  action 
is  between  citizens  of  different  states  each 
distinct  interest  must  be  represented  by 
persons  all  of  whom  are  entitled  to  sue 
or  may  be  sued  in  the  federal  court.  In 
other  words,  if  there  are  several  co-plain- 
tiffs, the  intention  of  the  act  is  that  each 
must  be  competent  to  sue,  or  if  there  be 
several  defendants,  each  defendant  must 
be  liable  to  be  sued  in  the  federal  court, 
or  the  jurisdiction  cannot  be  entertained. 
The  controversy  is  not  between  citizens  of 
different  states  unless  all  the  persons  on 
one  side  of  it  are  citizens  of  different 
states  from  all  the  persons  on  the  other 
side.  Strawbridge  v.  Curtiss,  (1806)  3 
Cranch  267,  2  U.  S.  (L.  ed.)  436;  New 
Orleans  v.  Winter,  (1816)  1  Wheat  91, 
4  U.  S.  (L.  ed.)  44;  Susquehanna,  etc.,  R., 
etc.,  Co.  V,  Blatchford,  (1870)  11  Wall. 
172,  20  U.  S.  (L.  ed.)  179;  Sewing  Mach. 
Co.'8  Case,  (1873)  18  Wall.  563,  21  U.  S. 
(L.  ed.)  914;  I'eninsular  Iron  Co.  v.  Stone, 

(1887)  121  U.  S.  631,  7  S.  Ct.  1010,  30 
U.  S.   (L.  ed.)    1020;  Blacklock  v.  Small, 

(1888)  127  U.  S.  96,  8  S.  Ct.  1096,  32  U. 
S.  (L.  ed.)  70;  Anderson  t\  Watt,  (1891) 
188  U.  S.  694,  11  8.  Ct.  449,  34  U.  & 
(L.  ed.)  1078;  Shaw  i;.  Quincy  Min.  Co., 
(1892)  145  U.  S.  444,  12  S.  Ct.  935,  3d  U. 
S.  (L.  ed.)  768;  Southern  Pac  R.  Co.  r. 
Denton,  (1892)  146  U.  S.  202,  13  S.  Ct 
44,  36  U.  S.  (L.  ed.)  943;  Mexican  Cent 
R.  Co.  V.  Pinkney,  (1893)  149  U.  S.  194, 
13  S.  Ct  859,  37  U.  S.  (L.  ed.)  699;  Hooe 
r.  Jamieson,  (1897)  166  U.  S.  395,  17  S. 
Ct  596,  41  U.  S.  (L.  ed.)  1049;  Moffat  9. 
Solev,  (1827)  2  Paine  103,  17  Fed.  Css. 
No.  9,688;  Teal  t?.  Walker,  (1877)  5  Rep. 
202,  23  Fed.  Cas.  No.  13,812;  Tuckermaii 
r.  uigelow,   (1857)   Brian.  Col.  Cas.  631, 
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24  Fed.  Cas.  No.  14^28;  KaniB  i^.  AtUa- 
tic,  etc.,  R.  Co.,  (£.  D.  Pa.  1881)  10  Fed. 
309;  Saginaw  Gas  Light  Co.  v,  Saginaw, 
(K  D.  Mich.  1886)  28  Fed.  529;  Smith 
V,  Lyon,  (E.  D.  Mo.  1889)  38  Fed.  53; 
Niblock  r.  Alexander,  (C.  C.  Ind.  1890) 
44  Fed.  306;  ExceUior  Pebble  Phosphate 
Co.  V.  Brown,  (C.  C.  A.  4th  Cir.  1896) 
74  Fed.  321,  42  U.  S.  App.  55,  20  C.  C.  A. 
428;  Abel  f>.  Book,  (C.  C.  Wafih.  1903)  120 
Fed.  47. 

But  the  words  controversy  between  citi* 
zens  of  different  states  are  not  to  be  con- 
strued as  meaning  ''controversy  between 
citizens  of  the  same  state  and  citisens  of 
another  state,"  that  is  to  say  wliere  the 
plaintiffs  are  residents  and  oitiaens  of 
states  different  from  that  of  the  residence 
and  citizenship  of  defendant,  it  is  not  es- 
sential that  the  plaintiffs  must  themselves 
be  citizens  of  the  same  state.  Sweeney  r. 
Carter  Oil  Co.,  (1905)  199  U.  S.  252,  26 
S.  Ct.  55,  50  U.  8.  (L.  ed.)  178,  inrherein 
it  was  held  that  the  defendant  being  a 
citizen  of  West  Virginia  and  a  resident  of 
the  district  in  which  it  was  sued  and  the 
plaintiffs  being  citizens  of  other  states 
than  West  Virginia,  the  federal  court  had 
jurisdiction. 

Where  federal  jurisdiction  rests  on 
diversity  of  citizenship,  it  is  no  objection 
that  citizens  of  different  states,  other 
than  the  state  in  which  the  suit  is  in- 
stituted, are  combined  as  co-complainants. 
Schultz  17.  Highland  Gold  Mines  Co.,   (0. 

C.  Ore.  1907)  158  Fed.  337. 

A  federal  court  has  jurisdiction  on  the 
ground  of  diversity  of  citizenship  where 
the  parties  designated  in  the  bill  as  plain- 
tiffs and  defendants  are  respectively  citi- 
zens of  different  states,  ana  nothing  ap- 
pears from  the  bill  which  requires  their 
rearrangement.  Loose  v.  Hartford  Pulp 
Plaster  Corp.,  (C.  C.  Conn.  1908)  159 
Fed.   318. 

Where  there  are  two  or  more  joint 
plaintiffs  and  two  or  more  defendants 
find  suit  is  brought  jointly,  each  of  the 
plaintiffs  must  be  capable  of  euing  each 
of  the  defendants,  in  order  to  support  the 
jurisdiction  founded  on  diverse  citizen- 
ship. Hastings  t?.  Hoag,  (M.  D.  Pa.  1915) 
234  Fed.  103.  If  there  are  several  co- 
plaintiffs,  each  must  be  competent  to  sue, 
or  if  there  are  several  defendants,  each 
must  be  liable  to  be  sued,  in  a  federal 
court,  to  give  that  court  jurisdiction. 
Anderson  t\  Bassman,  (N.  D.  CaL  1905) 
140  Fed.  10;  Mirabile  Corp.  v.  Purvis,  (E. 

D.  Pa.  1906)  143  Fed.  920;  Blunt  f>. 
Southern  R.  Co.,  (S.  D.  Ala.  1907)  155 
Fed.  499;  Gage  v.  Riverside  Trust  Co., 
(S.  D.  Cal.  1906)   156  Fed.  1002. 

Where  one  or  more  of  several  joint 
complainants  are  of  the  same  citizenship 
as  defendant,  federal  jurisdiction  on  the 
ground  of  diverse  citizenship  does  not 
exist.  Key  West  Cigar  Manufacturers' 
Ass'n  V.  Rosenbloom,  (S.  D.  N.  Y.  iyJ9) 
171  Fed.  296. 


BUI  In  equity.— Where  in  a  bill  in 
equity  ihe  complainants  and  part  of  the 
respondents  are  described  aa  of  one  state, 
and  those  of  the  respondents  on  whom 
service  is  made  and  who  appear,  as  of 
the  state  where  the  suit  is  brought,  a 
demurrer  to  the  bill,  for  want  of  juris- 
diction, cannot  be  sustained.  Heriot  r. 
Davis,  (1846)  2  Woodb.  &  M.  229,  12  Fed. 
Cas.  No.  6,404. 

Diversion  of  water. — A  federal  court  of 
the  United  States  is  without  jurisdiction 
of  a  suit  against  a  number  of  defendants 
to  enjoin,  the  diversion  of  water  from  a 
stream  by  means  of  certain  irrigation 
ditches,  in  some  one  of  which  each  of  the 
defendants  is  alleged  to  own  an  interest, 
where  any  one  of  the  defendants  is  a  citi- 
zen of  the  same  state  as  complainant. 
Anderson  v.  Bassman,  (N.  D.  Cal.  1905) 
140  Fed.  10. 

Joint  claim  to  Und. —  Plaintiffs  who 
elect  to  assert  a  joint  claim  and  title  to 
the  land  in  dispute,  with  others  who  are 
citizens  of  the  s^une  state  with  defendant, 
and  recover  a  joint  judgment  for  their 
undivided  interests  therein,  cannot  invoke 
jurisdiction  of  the  federal  court  on  the 
ground  of  diverse  citizenship  with  defend- 
ants. Florida  Cent.,  etc.,  R.  Co.  v.  Bell, 
(1900)  176  U.  S.  321,  20  S.  a.  399,  44 
U.  S.  (L.  ed.)  486. 

Joint  promissory*  note. —  Under  the  law 
of  Alabfuna,  if  an  action  be  brought  on 
a  joint  promissory  note  against  two  mak- 
ers and  one  is  not  found,  the  plaintiff  may 
discontinue  against  the  latter  and  proceed 
against  the  one  served.  In  a  suit  in  the 
f^eral  court,  if  he  does  so,  an  averment 
in  the  writ  only  of  the  citizenship  of  the 
'one  not  proceeded  against  is  sufficient. 
Smith  V,  Clapp,  (1841)  15  Pet.  125,  10 
U.  S.   (L.  ed.)  684. 

Foredosuie  of  mortgage. —  Where  a 
mortgage  was  given  to  secure  a  prior  in- 
debtedness from  the  mortgagor  to  the 
mortgagee,  who  were  citizens  of  different 
states,  the  jurisdiction  of  a  federal  court 
of  a  suit  to  foreclose  the  mortgage  is  not 
affected  by  the  fact  that  it  also  secured 
other  indebtedness  owing  by  the  mort- 
gagor to  a  third  person,  who  was  a  citi- 
zen of  the  same  state,  which  had  been 
assigned  to  the  mortgagee.  Peacock,  etc., 
Co.  i*.  Thaggard,  (S.  D.  Fla.  1904)  128 
Fed.  1005,  affirmed  without  opinion  (C. 
C.  A.  5th  Cir.  1904)  129  Fed.  1005,  64  C. 
C.  A.  490. 

Joint  contractors. — ^An  action  cannot 
be  maintained  in  the  federal  court  against 
joint  contractors  where  one  of  them  re- 
sides in  the  same  state  with  the  plaintiff. 
If  one  is  not  served  with  process  he  may 
enter  his  appearance  and  join  with  the 
other  in  a  plea  to  the  jurisdiction,  and 
the  suit  will  be  dismissed  for  want  of 
jurisdiction.  Lovejoy  v.  Washburne, 
(1863)  1  Biss.  416,  15  Fed.  Cas.  No.  8,550. 

Domestic  and  foreign  corporations. — The 
federal  court  has  no  jurisdiction  over  an 
action   brought  against  both   a  domestic 
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and  a  foreif^n  corporation  where  there  is 
any  right  of  action,  or  any  reaHonable 
({round  to  claim  a  right  of  action,  against 
the  domestic  corporation,  and  where  no 
separable  controverby  is  claimed  to  exist. 
Keller  r.  Kansas  City,  etc.,  R.  Co.,  (E.  D. 
Mo.  1903)    135  Fed.  202. 

Partnership. —  It  is  not  a  good  plea  to 
the  jurisdiction  in  a  suit  by  a  citizen  of 
another  state  against  a  partnership,  that 
one  of  the  parties  not  served  with  process 
i.s  a  citizen  of  the  same  state  with  plain- 
tiff. Doremas  r.  Bennet,  (1847)  4  Mc- 
Lean 224,  7  Fed.  Cas.  No.  4.001.- 

Where  the  plaintiff  and  one  of  defend- 
ants in  a  suit  against  partners  on  a  part- 
nership claim  are  citizens  of  the  same 
state  the  court  may  disnuHS  such  defend- 
ant from  the  suit  without  prejudice  and 
leave  it  pending  against  the  others.  Smith 
r.  Consuiners'  CNitton  Oil  Co.,  (C.  C.  A. 
5th  Cir.  1808)  86  Fed.  359,  52  U.  S.  App. 
603,  30  C.  C.  A.  103. 

Where  a  creditor's  bill  in  a  federal 
court  to  enforce  a  state  judgment  sought 
to  establish  the  existence  of  a  partnership 
only  for  the  purpose  of  subjecting  the  in- 
terest of  the  surviving  partner  in  the 
partnership  funds  to  the  payment  of  com- 
plainant's judgment,  it  was  held  that  the 
bill  was  not  demurrable  on  the  ground 
that  complainant  sought  thereby  to  com- 
pel defendants,  who  were  both  residents 
of  the  state,  to  litigate  in  the  federal 
court  a  demand  which  one  had  against 
the  other.  Feidler  i?.  Bartleson,  (C.  C.  A. 
9th  Cir.  1908)  161  Fed.  30,  88  C.  C.  A. 
194,  affirming  (W.  D.  Wash.  1906)  149 
Fed.  299. 

Where  one  partner  has  committed  acts' 
which  render  the  continuation  of  the  part- 
nership impossible,  all  of  the  other  part- 
ners are  not  required  to  join  as  complain- 
ants in  a  suit  for  dissolution;  but  such 
suit  may  be  maintained  by  one,  joining 
the  others  as  defendants,  and  the  facts 
that  the  interest  of  others  may  be  similar 
to  his  own,  and  that  they  are  citizens  of 
the  same  state  as  the  offending  partner, 
will  not  defeat  the  jurisdiction  of  a  fed- 
eral court,  where  the  complainant  is  a 
citizen  of  another  state.  Gaddie  t?.  Mann, 
(S.  D.  Ga.  1906)   147  Fed.  960. 

Where  the  complainant,  a  nonresident 
distributee  of  the  estate  of  a  deceased 
partner,  the  administration  of  which  was 
pending  in  the  probate  court  of  the  state 
of  his  decease,  filed  a  bill  in  the  federal 
court  to  compel  the  executors  of  the  de- 
ceased partner,  one  of  whom  was  the  sur- 
viving partner,  to  account,  and  prayed 
judgment  directing  an  account  between 
the  two  executors  other  than  the  surviv- 
ing partner,  and  such  surviving  partner, 
together  with  an  accounting  concerning 
the  partnership  affairs  between  such  sur- 
viving partner  and  the  estate,  it  was  held 
that  the  accounting  concerning  the  part- 
nership affairs  was  the  principal  object  of 


the  bill;  and,  there  being  no  diversity 
of  citizenship  between  such  executors,  and 
no  federal  question  involved,  the  court 
was  without  jurisdiction.  Moore  r.  Fi- 
delity Trust  Co.,  (E.  D.  Pa.  1905)  134 
Fed.  489,  affirmed  (C.  C.  A.  3d  Cir.  1905) 
138  Fed.  1,  1008,  70  C.  C.  A.  663. 

Stockholders. — A  federal  court  is  not 
ousted  of  jurisdiction  in  a  suit  by  cred- 
itors of  an  insolvent  corporation  to  en- 
force the  double  liability  of  stockholders 
for  the  benefit  of  all  creditors  because 
some  of  the  creditors  w«re  citizens  of  the 
same  state  as  defendants.  Alsop  r.  Con- 
way, (C.  C.  A.  6th  Cir.  1911)  188  Fed. 
668,  HOC.  C.  A.  366. 

Where  a  minority  stockholders'  bill  was 
brought  by  citizens  of  three  states  againnt 
citizens  of  two  other  states,  in  a  state 
where  part  of  the  defendants  resided,  but 
was  not  local  in  character,  it  was  held 
that  jurisdiction  on  the  ground  of  di- 
versity of  citizenship  attached  as  to  all 
the  complainants  and  as  to  all  the  defend- 
ants who  were  citizens  of  the  state  in 
which  the  suit  was  instituted,  but  not  as 
to  the  defendants  who  were  citizens  of  aiv- 
other  state.  Schultz  v.  Highland  Gold 
Mines  Co.,  (C.  C.  Ore.  1907)  158  Fed.  337- 

Trustees. — ^W^here  the  complainant  and 
defendant  C.  were  joint  trustees  under  a 
certain  deed  of  trust,  complainant  being 
a  citizen  of  Illinois,  while  C.  and  the 
other  defendants  were  citizens  of  New 
York,  it  was  held  that  in  the  absence  of 
an  allegation  that  C.  was  requested  to 
join  complainant  in  a  suit  for  instructions 
as  to  the  disposition  of  the  trust  funds, 
and  refused,  there  was  a  nonjoinder  of 
parties  complainant,  and  since  if  C.  was 
made  a  complainant,  it  would  defeat  fed- 
eral jurisdiction,  such  jurisdiction  was 
not  shown.  Cavlor  v.  Cooper,  ( S.  D.  N.  Y. 
1908 )   165  Fed.'  767. 


12.  Arrangement  of  Parties  as  to  Adverse 

Interest 

In  general. —  The  federal  court  may 
take  or  deny  jurisdiction  without  regaid 
to  the  position  the  parties  occupy  in  the 
pleadings  as  plaintiffs  or  defendants.  For 
the  purposes  of  jurisdiction  the  court  has 
the  power  to  ascertain  the  real  matter  in 
dispute  and  arrange  the  parties  on  one 
side  or  the  other  of  that  dispute  according 
to  their  real  as  distinguished  from  their 
apparent  interests.  If  in  such  arrange- 
ment it  appears  that  those  on  one  side  are 
all  citizens  of  different  states  from  t^ose 
on  the  other,  jurisdiction  will  be  enter- 
tained. If,  however,  it  appears  that  there 
are  parties  on  both  sides  of  the  dispute 
who  are  citizens  of  the  same  state,  juris- 
diction will  not  be  entertained.  Removal 
Cases,  (1870)  100  U.  S.  457,  25  U.  S.  (L. 
ed.)  593;  Pacific  R,  Co.  r.  Ketchum, 
(1879)  101  U.  S.  289,  25  U.  S.  (L.  ed.) 
932;  Barney  v.  Luthani,  (1880)    103  V.  S. 
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205.  26  U.  S.  (L.  ed.)  514;  Blake  v.  Mc- 
Kim,  (1880)  103  U.  S.  336,  26  U.  S.  (L. 
ed.)  563;  Harter  Tp.  v.  Kernochan, 
(1880)  103  U.  S.  662,  26  U.  S.  (L.  ed.) 
411;  Turner  «.  Farmers'  Loan,  etc.,  Co., 
(1882)  106  U.  S.  652,  1  S.  Ct.  519,  27 
U.  S.  (L.  ed.)  273;  Oarson  v.  Hyatt, 
(1886)  118  U.  S.  279,  6  S.  Ct.  1060,  30 
U.  S.  (L.  ed.)  167;  Peningula.  Iron  Co.  v. 
Stom,  (1887)  121  U.  S.  631,  7  S.  Ct.  1010, 
30  U.  S.  (L.  ed.)  1020;  Brown  r.  Trous- 
dale, (1891)  138  U.  S.  389.  11  S.  Ct.  308, 
34  U.  8.  (L.  ed.)  987;  Wilson  v.  Oswego 
Tp.,    (1894)    161  U.  S.  6«,  14  S.  Ct.  259, 

38  U.  S.  (L.  ed.)  70;  Merchants'  Cotton 
Press,  etc.,  Co,  v.  Insurance  Co.  of  North 
America.  (1804)  151  U.  S.  368,  14  S.  Ct. 
367.  38  U.  S.  (L.  ed.)  195;  Evers  v.  Wat- 
son, (1895)    156  U.  S.  527,  15  S.  Ct.  430, 

39  U.  S.  (L.  ed.)  520;  Walsh  v.  Memphi«, 
etc.,  .R.  Co.,  (1881)  2  McCrary  (U.  S.) 
158,  6  Fed.  797;  Burke  v.  Flood,  (1880) 
1  Fed.  541 ;  Ketchum  v.  Black  River  Lum- 
ber Co.,  (1880)  4  Fed.  143;  Bybee  v, 
Hawkett,  (1880)  5  Fed.  6;  Greene  v. 
Kiinger,  (1882)  10  Fed.  690;  Sayer  v.  La 
Salle,  etc.,  Gas-Light,  etc.,  Co.,  (1880) 
14  Fed.  69;  Illinois  f?.  Illinois  Cent.  R. 
Co.,  (1883)  16  Fed.  881;  Snow  v,  Texas 
Trunk  R,  Co.,  (1882)  16  Fed.  3,  4  Woods 
(U.    S.)    394;    Langdon   v,   Fogg,    (1883) 

18  Fed.  5;   PoUok  r.  Louehheim,    (1883) 

19  Fed.  465;  Perrin  v.  Lepper,  (1886)  26 
Fed.  545;  Thompson  r.  Dixon.  (1886)  28 
Fed.  8;  Covert  f.  Waldron,  (1888)  33  Fed. 
311;  Woodrum  v.  Clay,  (1888)  33  Fed. 
899;  May  v.  St.  John,  (1889)  38  Fed.  771; 
Anderson  t?.  Bowers,  (1889)  40  Fed.  700; 
Mayer  i*.  Denver,  etc.,  R.  Co.,  (1890)  41 
Fed.  723;  Brown  r.  Murray,  (1890)  43 
Fed.  614;  In  re  San  Antonio,  etc.,  R.  Co., 
(1890)  44  Fed.  145;  McXultv  r.  Connecti- 
cut Mut.  Life  Ins.  Co.,  (1891)  46  Fed. 
306;  Adelbert  College  t?.  Toledo,  etc.,  R. 
Co..  (1801)  47  Fed.  836;  Le  Mars  v.  Iowa 
Falls,  etc.,  R.  Co.,  (1882)  48  Fed.  661, 
4  McCrary  (U.  S.)  218;  Insurance  Co.  of 
North  America  v.  Delaware  Mut.  Ins.  Co., 
(1892)    50  Fed.  250;    Reeves  V.  Corning, 

(1892)  51  Fed.  774;  Wolcott  v.  Sprague, 

(1893)  56  Fed.  545;  Cilley  v.  Pat- 
ten, (1894)  62  Fed.  498;  Shipp  v,  Wil- 
liams. (C.  C.  A.  6th  Cir.  1894)  62  Fed. 
4,  22  U.  S.  App.  380,  10  C.  C.  A.  247; 
Security  Co.  r.  Pratt,  (1894)  64  Fed. 
405;  Oberlin  College  r.  Blair,  (1805)  70 
Fed.  417;  Lake  St.  El.  R.  O.  v.  Farmers* 
Loan,  etc.,  Co.,  (1896)  72  Fed.  808; 
Scoutt  r.  Keck,  tC.  C.  A.  8th  Cir.  1896) 
73  Fed.  900,  36  U.  S.  App.  586,  20  C.  C.  A. 
103;  Ihitton  r.  Bancroft,  (1896)  77  Fe<l. 
481:  Deere  r.  Chicago,  etc..  R.  Co.,  (1898) 
{V5  Fed.  881;  Mecke  v.  Valley  Town  Min- 
eral Co.,  (1898)  89  Fed.  213;  Oakre  v. 
Yonah  Land,  etc.,  Co.,  {ISm)  89  Fed. 
243;  Old  Colonv  Trust  Co.  v.  Atlanta  R. 
Co.,  (1899)  100  Fed.  798;  First  Nat. 
Rank  r.  Bridgeport  Trust  Co.,  (1902)  117 
Fed.  969;  Springer  v.  Sheets,  (1894)  115 
N.  C.  370,  20  S.  E.  469. 


It  is,  undoubtedly,  the  duty  of  the  court 
in  determining  whether  there  is  the  requi- 
site diversity  of  citixenship  to  arrange 
the  parties  with  respec^t  to  the  actual  con- 
troversy, looking  beyond  the  formal  ar- 
rangement made  by  the  bill.  Helm  17. 
Zarecor,  (1911)  222  U.  S.  32,  32  S.  Ct. 
10,  66  U.  S.  (L.  ed.)  7.7,  wherein  the  con- 
troversy, having  in  view  the  union  of  two 
religious  bodies,  related  to  the  property 
and  management  of  an  incorporated  com- 
mittee of  publication,  or  publistiing  agency. 
The  controversy  embraced  the  fundamen- 
tal question  of  the  rights  of  the  religious 
associations,  represented  by  the  respective 
parties,  to  control  the  corporate  agency 
and  to  have  the  benefit  in  their  denomi- 
national work  or  of  the  corporate  property. 
The  court  held  that  to  align  the  corpora- 
tion itself  with  the  complainants  was  vir- 
tually to  decide  the  merits  in  their  favor ; 
that  the  corporation  was  simply  a  title 
holder,  an  instrumentality,  the  master  of 
which  was  in  dispute;  and  that  it  was 
properly  made  a  party  defendant.  See  to 
the  same  effect,  a  parallel  case,  Sharpe  t. 
Bonham,  (1912)  224  U.  S.  241,  32  S.  Ct. 
420,  56  U.  S.  (L.  ed.)   747. 

In  d^etermining  the  question  of  federal 
jurisdiction,  where  it  depends  solely  on 
adverse  citizensliip,  it  is  the  duty  of  the 
court  to  arrange  the  parties  on  the  one 
side  or  the  other  according  to  their  inter- 
ests or  the  facts,  regardless  of  the  places 
they  occupy  in  the  pleadings  as  plaintiffs 
or  defendants.  Gage  v.  Riversiae  Trust 
Co.,  (S.  D.  Cal.  1906)  156  Fed'.  1002; 
Mann  i>.  Gaddie,  (C.  C.  A.  5th  Cir.  1907) 
168  Fed.  42,  88  C.  C.  A.  1;  Stephens  v. 
Smartt,  (E.  D.  Tenn.  1909)  172  Fed. 
466;  Stewart  i\   Mitchell,    (W.  D,  Tenn. 

1909)  172  Fed.  905;  Allen- West  Commis- 
sion Co.  r.  Brashear,  (E.  D.  Ark.  1910) 
176  Fed.  119;  Federal  Min.,  etc.,  Co.  i\ 
Bunker  Hill,  etc.,  Min.,  etc.,  Co.,  (C.  C. 
Idaho  1909)    187  Fed.  474. 

If  such  arrangement  defeats  the  juris- 
diction, the  bill  will  be  dismissed.  Mann 
V,  Gaddie.  (C.  C.  A.  5th  Cir.  1907)  158 
Fed.  42,  88  C.  C.  A.  1 ;  Allen-West  Com- 
mission   Co.    f?.    Brashear,    (E.    D.    Ark. 

1910)  176  Fed.  119. 

Prior  to  the  Judiciary  Act  of  1876.  in 
determining  the  question  of  jurisdiction, 
based  on  diversity  of  citizenship,  the 
rights  of  the  parties  with  respect  to  juris- 
diction based  upon  a  diversity  of  citizen- 
ship were  determined  solely  according  to 
the  position  they  occupied  as  complain- 
ants or  defendants  on  the  face  of  the 
pleadings.  Under  the  new  law,  the  mere 
form  of  the  pleadings  may  be  put  aside, 
and  the  parties  placed  upon  different  sides 
of  the  matter  in  dispute,  according  to  the 
facts.  Stephens  v.  Sroartt,  (E.  D.  Tenn. 
1909)  172  Fed.  466;  Stewart  r.  Mitchell, 
(W.  D.  Tenn.  1909)    172  Fed.  905. 

Suit  for  accounting. — A  federal  court 
is  without  jurisdiction  on  the  ground  of 
diversity  of  citizenship  of  a  suit  for  an 
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accounting  under  a  written  contract, 
where  the  defendants  are  all  citizens  of 
the  same  state,  and  one  of  them  is  a 
party  to  the  contract  on  the  same  side 
as  complainants,  made  a  defendant  only 
because  he  refused  to  join  as  a  complain- 
ant, Menefee  v.  Frost,  (S.  D.  N.  Y. 
1903)    123  Fed.  633. 

Suit  for  damacea  acainst  atrikera. — 
VMiere  the  bill  of  plaintiff  corporation 
alle^^ed  that  it  was  enga^i^  in  the  busi- 
ness of  selling  coal  and  coke;  that  it 
had  contracts  with  defendant  coal  com- 
panies by  which  it  was  to  take  and  pay 
for  all  their  product  at  the  mines,  to 
furnish  transportation,  and  to  sell  the 
same  at  prices  fixed  by  the  companies, 
receiving  a  stipulated  sum  per  ton  for 
its  services;  that  by  the  terms  of  auch 
contracts  defendant  companies  were  not 
liable  for  damages  for  failing  to  fumiaih 
coal  or  coke  to  plaintiff  where  such  fail- 
ure was  caused  oy  strikes;  that  in  reli- 
ance on  such  contracts  plaintiff  had  made 
contracts  for  the  sale  of  large  quantities 
of  coal  and  coke,  which  could  only  be 
supplied  from  the  mines  of  defendant 
companies;  that  the  latter  were  pre- 
vented from  furnishing  the  same  bv  the 
wrongful  and  illegal  acts  of  individual 
defendants,  who  were  conducting  a  strike 
among  the  miners,  and  who,  bv  intimida-* 
tion  and  threats,  prevented  others  from 
working  in  the  mines,  it  was  held  that 
the  bill  showed  such  an  interest  in  plain- 
tiff as  entitled  it  to  maintain  the  suit  in 
its  own  right  for  its  protection  independ- 
ently of  the  coal  companies,  which,  while 
properly  made  defenaants,  could  not  be 
aligned  with  the  plaintiff  to  defeat  the 
jurisdiction  of  a  federal  court,  their  in- 
terests, while  perhaps  not  adverse,  being 
based  on  different  rights.  Carroll  v. 
Chesapeake,  etc..  Coal  Agency  Co.,  (C.  C. 
A.  4th  Cir.  1903)  124  Fed.  305,  61  C.  C. 
A.  49. 

Suit  by  mortsacee  of  waterworks  com- 
pany to  enforce  contract  of  municipality. 
— A  federal  court  has  no  jurisdiction,  on 
the  ground  of  diversity  of  citizenship,  of 
a  suit  brought  against  a  municipality  by 
the  mortgagee  of  a  waterworks  company, 
to  enforce  the  municipality's  contract  with 
that  company,  where  there  is  no  diversitv 
of  citizenship  between  the  municipality 
and  the  waterworks  company,  and  the 
interests  of  the  latter  and  its  mortgagee 
are  not  antagonistic,  it  obviously  being 
made  a  defendant  instead  of  plaintiff 
solely  for  the  purpose  of  reopening,  in  the 
federal  courts,  a  controversy  which  has 
been  decided  against  the  waterw^orks  com- 
pany in  the  state  court.  Dawson  r.  Co- 
lumbia Ave.  Sav.  Fund,  etc.,  Co.,  (1905) 
197  U.  S.  178,  25  S.  Ct.  420,  49  U.  S. 
(L.  ed.)  713,  wherein  the  court  said: 
"  When  the  arrangement  of  the  parties 
is  merely  a  contrivance  between  friends 
for  the  purpose  of  founding  a  jurisdiction 
which  otherwise  would  not  exist,  the  de- 
vice cannot  be  allowed  to  succeed." 


Suit  to  foreclose  morts^so* — The  fed- 
eral court  has  jurisdiction  of  a  suit 
brought  by  a  citizen  of  one  state  against 
citizens  of  another  state,  on  bonds  se- 
cured by  a  mortgage  in  the  hands  of  a 
trustee,  to  compel  a  foreclosure  of  the 
mortgage,  though  other  bondholders,  who 
refuse  to  join  with  complainant  and  an 
citizens  of  the  same  state  with  defend- 
antH.  are  made  parties  defendant.  Omaha 
Hotel  Co.  r.  Wade.  (1877)  97  U.  8.  13, 
24  U.  S.    (L.  ed.)   917. 

Suit  for  injunction. — A  controversy  be- 
tween two  factions  in  a  local  church,  each 
having  a  pastor  and  a  governing  board  of 
elders  all  of  whom  are  citizens  of  the 
same  state,  and  each  claiming  the  exclu- 
sive right  to  control  and  use  the  church 
building  and  property,  cannot  be  brought 
by  members  of  one  faction  who  are  citi- 
zens of  other  states  against  the  pastor 
and  elders  of  both  factions,  but  asking 
relief  against  one  side  only  by  injunction 
to  restrain  them  from  interfering  with 
their  codefendants  in  the  use  and  occupa- 
tion of  the  property.  In  such  case,  the 
defendants,  who  belong  to  the  same  fac- 
tion as  complainants,  are  not  merely  for- 
mal parties,  but  the  real  controversy  is 
between  them  and  their  codefendants,  and 
requires  that  they  be  considered  aa  com- 
plainants for  the  purpose  of  determining 
the  court's  jurisdiction.  Stewart  r. 
Mitchell,  (W.  D.  Tenn.  1900)  172  Fed. 
906. 

Suit  for  specific  performance. — A  fed- 
eral court  is  without  jurisdiction  of  a 
suit  for  the  specific  performance  of  a  con- 
tract in  which  the  complainant  ovmsonly 
a  part  interest,  when  the  owner  of  the 
remaining  interest,  who  is  joined  aa  a  de- 
fendant, is  a  citizen  of  the  same  state  as 
his  codefendants,  the  other  parties  to  the 
contract.  In  such  case  he  must  be  ar- 
ranged by  the  court  on  the  side  of  the 
complainant  in  the  controversy.  Joseph 
Dry  Goods  Co.  c.  Hecht,  (C.  C.  A.  6th 
Cir.  1903)   120  Fed.  760,  57  C.  C.  A.  64. 

Where  there  is  no  controversy  between 
one  of  the  joint  vendors  in  a  contract  for 
the  sale  of  lands  and  the  purchaser,  but 
there  is  a  dispute  between  her  and  the 
other  vendors  as  to  her  share  of  the  pur- 
chase money  and  the  amount  she  would 
ccmtribute  toward  clearing  the  title,  and 
also  between  such  other  vendors  and  the 
purchaser  with  respect  to  taxes,  interest, 
and  other  matters  affecting  the  amount 
due  under  the  contract  which  resulted  in 
a  suit  by  them  for  specific  performance, 
the  said  vendor,  who  refused  to  join  in 
such  suit,  was  properly  made  a  defendant, 
and  cannot  be  aligned  as  a  complainant 
in  interest  to  defeat  the  jurisdiction  of  a 
federal  court  therein  because  of  the  fact 
that  she  was  a  citizen  of  the  same  statt 
as  the  purchaser,  although  she  was  necei- 
Kiirily  given  a  decree  against  him  for  the 
Khare  of  the  purchase  money  to  which 
the    court   determined    she    was   entitled. 
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Wood  f?.  Deskina,  (C.  C.  A.  4th  Cir.  1905) 
141  Fed.  600,  72  C.  C.  A.  658. 

Suits  l>y  stockholder. —  In  a  suit  in 
equity  instituted  by  a  stockholder  in  his 
own  name,  but  upon  a  right  of  action  in 
his  corporation,  such  corporation  is  an 
indispensable  party,  and,  for  the  purpose 
of  determinin|f  the  jurisdiction  of  a  fed- 
eral court,  will  be  aligned  with  the  de- 
fendants whenever  the  officers  or  persons 
controlling  it  are  shown  to  be  opposed  to 
the  object  sought  by  the  complaining 
stockholder,  and  when  such  opposition 
does  not  appear  it  will  be  aliped  with 
the  complainant.  Groel  v.  United  Elec- 
tric Co.,  (C.  C.  N.  J.  1904)  132  Fed.  252; 
Kelly  o.  Mississippi  River  Coaling  Co., 
(W.  D.  Pa.  1909)  176  Fed.  482.  See 
also  Waller  v.  Coler,  (3.  D.  N.  Y.  1903) 
125  Fed.  821. 

But  the  fact  that  the  ultimate  interest 
of  a  corporate  defendant  may  be  the  ssme 
as  that  of  the  complaining  stockholders 
does  not  require,  in  arranging  the  parties 
to  a  cause  for  the  purpose  of  determining 
the  jurisdiction  of  a  federal  court,  invoked 
on  the  ground  of  diversity  of  citizenship, 
that  such  corporation  be  grouped  on  the 
side  of  complainants,  where  uie  bill  al- 
leges that  the  corporation  is  under  a  con- 
trol antagonistic  to  complainants,  and  is 
made  to  act  in  a  way  detrimental  to  their 
rights.  Doctor  17.  Harrington,  (1905)  196 
U.  S.  579,  26  S.  Ct.  365,  49  U.  6.  (L.  ed.) 
606;  Howard  r.  National  Telephone  Co., 
(N.  D.  W.  Va.  1910)    182  Fed.  216. 

The  corporate  defendant  and  the  com- 
plaining stockholder  will  not  be  aligned 
on  the  same  side  of  the  controversy  for 
the  purpose  of  determininir  the  jurisdic- 
tion of  a  federal  court,  invoked  on  the 
ground  of  diverse  citizenship,  because  it 
may  be  for  the  financial  interests  of  the 
corporation  that  the  suit  shall  succeed, 
where  the  corporation  unites  with  thr 
other  defendant  in  resisting  the  cluim  of 
illegality  and  fraud,  and  both  are  al* 
leged  to  have  engaged  in  the  same  illegal 
and  fraudulent  conduct,  and  the  injury 
is  alleged  to  have  been  accomplished  by 
their  joint  action.  Venner  v.  Great  Nortli- 
em  R.  Co.,  (1908)  209  U.  S.  24,  28  S.  Ct. 
328,  62  U.  a   (L.  ed.)  666. 

Former  equity  rule  94,  prescribing  the 
reauisites  of  a  bill  by  a  stockholder  to 
enforce  rights  of  the  corporation,  wan 
adopted  for  the  purpose  of  preventing  col- 
lusive suits  in  the  federal  courts  ^of  which 
they  would  not  otherwise  have  jurisdic- 
tion, and,  except  in  the  requirement  that 
the  bill  be  verified  by  oath,  such  rule  adds 
nothing  to  what  was  previously  substan- 
tially required  by  correct  pleading.  It  in 
no  way  affects  the  rule  that,  in  determin- 
ing federal  jurisdiction  in  such  suitn,  the 
■corporation  is  to  be  aligned  with  the  com- 
plainant or  the  defendants,  according  to 
the  facts.  Groel  c.  United  Electric  Co., 
(C.  C.  N.  J.  1904)    132  Fed.  262. 

In  a  stockholders'  suit  in  a  federal 
court   to   remove    an    alleged    fraudulent 


lien  from  the  property  of  the  corporation, 
where  the  complainant  has  not  complied 
with  former  equity  rule  94,  the  corpora- 
tion will  be  aligned  on  the  side  of  the 
complainant.  Gage  v.  Riverside  Trust  Co., 
(S.  D.  Cal.  1906)   156  Fed.  1002. 

In  a  suit  by  a  stockholder  of  a  corpo- 
ration of  the  same  state  against  such 
corporatioii  and  a  foreign  corporation  to 
charge  the  latter  as  trustee  because  of 
acts  which  as  majority  stockholder  it 
caused  the  former  to  do  In  fraud  of  its 
other  stockholders,  the  domestic  corpora- 
tion is  not  a  party  in  the  same  interest 
as  complainant,  and  cannot  be  aligned 
with  him  for  the  purpose  of  giving  a 
federal  court  jurisdiction  on  the  ground 
of  diversity  of  citizenship.  Redfield  r. 
Baltimore,  etc.,  R.  Co.,  (S.  D.  N.  Y.  1003) 
124  Fed.  929. 

13.  Parties  to  BiUa  in  Equity 

There  are  three  classes  of  parties  to  a 
bill  in  equity.  They  are:  1.  Formal  par- 
ties. 2.  Persons  having  an  interest  in 
the  controversy,  and  who  ought  to  be 
made  parties,  in  order  that  the  court 
may  act  on  that  rule  which  requires  it  to 
decide  on,  and  finally  determine  the  en- 
tire controversy,  and  do  complete  justice, 
bv  adjusting  all  the  rights  involved  in  it. 
These  persons  are  commonly  termed  neces- 
sary parties;  but  if  their  interests  are 
separable  from  those  of  the  parties  be- 
fore the  court,  so  that  the  court  can  pro- 
ceed .  to  a  decree,  and  do  complete  and 
final  justice,  without  affecting  other  per- 
sons not  before  the  court,  the  latter  are 
not  indispensable  parties.  3.  Persons  who 
not  only  have  an  interest  in  the  contro- 
versy, but  an  interest  of  such  a  nature 
that  a  final  decree  cannot  be  made  with- 
out either  affecting  that  interest,  or  leav- 
ing the  controversy  in  such  a  condition 
that  its  final  determination  may  be  wholly 
inconsistent  with  equity  and  good  con- 
science. Minnesota  v.  Northern  Securities 
Co.,  (1902)  184  U.  S.  199,  22  S.  Ct.  308, 
46  U.  S.  (Ii.  ed.)  499,  follotoed  in  Hawes 
17.  Madison  First  Nat.  Bank,  (C.  C.  A. 
8th  Cir.  1915)  229  Fed.  61,  143  C.  C.  A. 
645. 

The  general  rule  as  to  parties  in  chan- 
cery is  that  all  ought  to  be  made  parties 
who  are  interested  in  the  controversy,  in 
order  that  there  may  be  an  end  of  litiga- 
tion. This  rule,  however,  is  subject  to  the 
following  qualifications:  (1)  When  a  per- 
son will  be  directly  affected  by  a  decree, 
he  is  an  indispensable  party,  unless  the 
parties  are  too  numerous  to  be  brought 
before  the  court,  when  the  case  is  subject 
to  a  special  rule.  (2)  Where  a  person  is 
interested  in  the  controversy,  but  will  not 
be  directly  affected  by  a  decree  made  in 
his  absence,  he  is  not  an  indispensable 
partj^r,  but  he  should  be  made  a  party  if 
possible,  and  the  court  will  not  proceed  to 
a  decree  without  him,  if  .he  can  be  reached. 
(3)   Where  he   is  not   interested  in  the 
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F»n**.  -■.-   vl*  &a  .a'^r-^r  a  -a*»  <m.-  t-r'- 

m  'n**^  <MU*.  axui  'hfrv^y  pri»v«^.''  fir*h»-r 
!  ".j-i".'  o.  h^  Tjxj  -•»  A  pur- J  •  r  b»  c.  At 
•ot^  •  o*^*.  It  f  •lu*  '1  r: -. i.2Aa--  la  a  >^^r- 
ir..Ti-..  a  f  "iu*  ;  .r*."*:;.-'.-  a  •  ^  'hn^  f^V^I 
••«■•:.•••.    .r»»t:*f>»iS'si -i*   p*f.t*^  *  **•/    «^  ».M 

•:.*rr..**r^  ,r  i»T«'^»r-i-^  if  "iifir  pr«»"'-t^«'e 
•  :..    •  «:-f-    or   r^-»rr:  t    rin^    j'ir. *•::.•*:•  a   ».r 

ri*t.om  ar.»f  aa  fti.«^.  ami  tiir  r»<n:viii»- 
aa»  i-*  S^  *•  n*.^  r*>  r€  iav  ^  tnc^il*^  i»v 
■i'^  rhr-  a»-T^  •■^  an' 'h^r  ^r*r  ai»  •Vf*r»l- 
an*.  ♦?!«  ft  ptti^y  w:il  n*  t  d*»r-:v*>  thi^  f»-»i- 

party  hr-  a  «^r»^ra  •■€  a  irrri'.'rr  •■r  a  ""iti- 
zm  #jrf  tJM  ^ame  <jkt&  a*  thr-  <^<r.r.lim.in». 
K  i.-hl*T  r.  Grr<ae,  is.  D.  X.  V.  I'l--'*,   163 

14.  i?<^-<f|  «it/|  .Vovji'TI  PirfiVji 

Ib  yml  —  F'jf  p<irpi  *««:*  (>f  jiiri^iic- 
tj«»ii,  the  fcrfVrai  ti-urt^  r»-;ranl  thr>  r^.kl 
rarbKr  chjo  the  B«fC.r.^l  par'j.  H«  ii*^- 
ffs»0'h  r.  Ktr-fffp-.  ♦-'»•_  f  •■nrrA'tjn^  C«>~,  iX. 
D.  N.  V.  I'.»'.»     174  F«ii.  >4^. 

F»»rr.-*AJ  partif^.  or  niKi.iiiAl  parti*-*.  i>r 
par'i^^  ««;ft>,(it  inr»Tt^t.  onitrvi  aiih  th«» 
r»TaJ  parTitf^  ti»  Ih*-  li'i^i'i**.  r-anii<>t  »i«'»t 
tls#-  f*^i»Tal  n^irt'*  *)i  jUri<Mlii  tit»n,  if  the 
r;ti2ni.«hip  or  eharai  trr  of  th«  rt^aJ  par- 
t»v^  be  ."iii-h  a.^  to  (-vmfer  it.  WiMal  r. 
LravM.    I  lvS.>i     H    How.    467.    15    U.    S. 

L,«i. .  4^>»;  Removal  Ca--^^,  (1h7!>»  1«») 
U.  ^-  457.  iS  !,'.  >.  jU  «i.  J  .>I»3;  Bar«>o 
r  Ki.*^.  I  lH^2,  i»i»5  L*.  S.  r*0,  1  S.  Ci.  3, 
:f7  r.  >.  (L.  H. )  t>!»;  Wil^»n  r.  t^^vietro 
Tp..  I^^r**!  151  i;.  >.  5*5.  14  S.  Ct.  iV».  :{S 
t.  >.  •  L.  H.|  7»*;  >anils  r.  Smith,  j  1*»7«M 
1  AWi.  .V;^.  21  Fni.  (a^.  N.x  12;?»»5; 
Fi*-!'!  r.  l/^wri'Hi^I**,  (1h«>7,  Deady  2*»>.  9 
f*^l.  i,aA-  No.  4.7f>f»;  V\  ard  r.  Ar're<i<»ndo, 
il>25>  1  Fain«^  41m.  29  Fed.  Ca^.  No. 
17.l4rJ;  l^tfifff  t.  Perkins.  (1>27)  4  Ma»4»a 
435,  7  F»^i.  C  a*.  N'o.  3.954:  \ViI>M>n  c. 
I;l*i*lj?K,  iIMh,  4  McLean  3«2.  3«l  Fed. 
C  art-  No.  I7.7i*2;  Hatch  r.  Chicago,  etc., 
K  Co..  »WiH,  6  Blatchf.  lOo,  11  Fed. 
Ca-*-  No.  6.2IK4;  Chicajjo,  etc..  R.  Co.  r. 
.MH  omh,  il>79|  17  Blatchf.  371,  5  Fed. 
<  aA.  Nr».  2.57m ;  V\irT\i-y  r.  Illinois  Mid- 
land R.  Co..  n^76)  7  Bi».s.  li»3.  12  Fed. 
Ca?*.  N'o.  6.434;  Wilder  r.  Union  Xat. 
Bank,  M>79,  9  Bi««.  178.  29  Fed.  Cas. 
N'o.  17.651;  Girardev  c.  Moore,  {\^11)  3 
\V<i*jrlrt  .307.  10  Fed.  Cas.  Xo.  5.402; 
YA^ii-rXtm  r.  Gilpin.   (IS7S)   3  Woods  277, 

8  Fed.  Cai».  Xo.  4.2S0:  Chesiter  r.  Well- 
ford,  (1^79)  2  Flipp.  347,  5  Fed.  Ca.^. 
Xo.  2.662;  Arf>ma  Tp.  r.  Auditor,  (ISsn) 

9  isi'*j*.  rU.  H,)  2s9;  OrHKlnow  r.  Litch- 
field, {1>^2)  4  McCrarv'  (U.  S.)  215; 
Pond  r.  Siblev,  (lsM)'7  FtKl.  120.  19 
Blatchf.  (C.  S.)  ISO;  Texa^j  r.  Lewis. 
(1HS2)  12  F«fl.  1;  Price  c.  Ffjreman, 
(18S2)    12  Fed.  802;   Deford  i;.   Mchaify, 


l^ri.  14  r^  l^l;  Batr*  r.  Xew  Or- 
>AJi-.  .K-.  R.  •..i^  i>s:;.  I«  FefL  294: 
Ha>iL  r  •  ^.t^MP*.  ^«*..  R.  C*»^  t  1>{^)  23 
F*d.  35H.  '•ii.iis  •  iry  iK«».,  R^  Co.  c.  Chi- 
•^j-  «^.'.,  R.  I.. .  .^>*i  27  FtfL  77»»: 
JiAikft  r  [..w»  BortKV^ire  (.«».,  «lv>7i 
3S  Ir-fi.  jfll.  >viitiia  r.  VirviuA.  eie^ 
'^c^t^  ^r*.,  t...  .  l'»XH.  M  F«d-  7:  Ferpi- 
v«  r  K.««w  :^^>  3H  F«il.  lill;  Brrma 
r.  Mimr.  >!)m  43  Fed.  tfU:  Bcwier- 
<•«  r.  •  iOfil  .  I  Mill  43  FtfiL  ia7;  0»€r- 
maa  W~kpn  1  .».  r  Pupa  Mfk.  C*i^  (1.^91) 
m  T*5L  577:  Eli^^  r.  BrMLftrvet  Co., 
•  1^?>1  4«  Fed.  X»:  ^ifeactnrk  r.  North 
Bn:i»h.  «C(^  laa^  1.0.^  (lS93i  ^  Fed. 
<*<>;  t  arvrr  r.  Jam^9^.'*#akiiB  Monis. 
Tmn  I  'k.  I  t^4)Ki  73  Fed.  »:  MLmovi  r. 
Alt.  IV»2  73  F«d.  3i»*;  t^rrard  r.  SU- 
▼^r  PV^ftk  Mui«^.  .  l^M.  7«  F«d.  1;  Lake 
>r.  Fl  R.  \  .K  r.  Zit*zier.  \i\  C.  A.  7iJi 
«  ir.  pJiit'  W  Fed.  114.  3»  C.  C.  A.  431: 
.I.«^  r.  Fitrvann.  1  Iv^l  1  M  la.  371; 
\%«>rt-waa  r.  Wade.  <  IhS«,  77  Ga.  «»1.  4 
A.  ^.  BL  Urf:  >Crti»r  r, 
fl^^^i  77  «ra.  <d7:  WitWra  r.  U«i 
PUr^  vav.  Bank.  il^'W,  1«M  Ga.  ^.  » 
>.  ¥L  766:  Vimviat  r.  Chi«*apK  etc.,  R.  C«l. 

I  IvM.  M  la.  513.  17  X.  W.  3L  ±1  X.  W. 
9:  >arh^  r.  CitiaeB»*  Baak.  t  1SS5>  37 
La.  .\nn.  3M:  DnnBst>ai  r.  PoctA.  •1>4m 

II  <mrde»  4  M.  (Mm.  3S:  Lnii^raie 
r.  Gil^>a^  tlS19»  4  J.iba^  Ch.  iX.  Y.) 
M:  LiwemKOY  r.  Jeaks.  1  1n55i  11  H^w. 
Pr.  (X.  Y.)  479;  Tate  r.  Dntipla.^  ilSSOi 
113  X.  C.  I9i>,  IS  S.  E.  ±fc.i2:  HaUer  r. 
Danlap.  1  lv5.*»)  10  «%io  St.  1;  Janiv  r. 
Thur^ti4i.  « 1;)6«M  S  R.  I.  42S:  Hcwler»ra 
r.   Cabell.   ( l2)92»  :»3  Tex.  »41,  19  Sl  W. 

The  jari«dirti«^  of  a  federal  emit  will 
not  he  permitted  to  be  defeated  br  either 
the  n«iB joinder  ur  jomder  <4  mere  fornul 
parties*  a|nun«t  whom  ao  relief  i»  aoajshi. 
and.  if  iieeess«ary  to  siutaia  toch  jnri^ 
dicti«>n,  paitica  who  are  aoc  iadiiipeBaahle 
ahould  not  be  impleaded,  mmd  if  made  de- 
fendants* ther  sbnuld  be  dismissed.  Jack- 
fi4»n  r.  JaekjJiB.  (C.  C.  A.  4tk  Ctr.  19(6) 
175  Fed.  710.  99  C.  C.  A.  2SS, 

Where  the  real  enatrowrsT  ia  a  sait  is 
a  federal  nmrt  is  betvecn  citinms  of  dif- 
ferent 8tate«s  who  are  in  enurt.  ia^ilxtr 
to  make  sterrice  iip««  an«ither  party  named 
by  the  complainant  as  a  defeadanu  .wh(He 
interest  i»  mereij  mini)$terial.  will  atit  de- 
prive the  court  of  juri^ittion.  Slato- 
Tnist  Co.  r.  Randolph-Maevm  Coal  O^ 
(S.  D.  X.  Y.  1908)    166  Fed.  171, 

In  a  case  where  jmisdictkn  defwodf  as 
the  party,  it  is  the  party  napped  in  the 
recf>rd;  and  the  citizenship  of  other  per- 
sons who  haye  a  rij^ht  to  answer  and  de- 
fend will  not  be  considered  as  afTfetin^ 
the  matter  of  jurisdiction,  /a  rr  i^ntt- 
man  County,  (C.  C.  X.  D.  1S98>  SS  F«4 
337. 

Amendments. — ^W^here  plaintiff  in  i 
suit  in  a  federal  court  was  not  the  ml 
party  in  interest,  and  the  declaratkii  did 
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not  show  the  real  party's  interest  or  con- 
tain proper  averments  concerning  his  citi- 
zenship, permission  will  be  granted  to 
amend  in  such  respects  within  ten  days. 
Klein  r.  Title  Guaranty,  etc.,  Co.,  (E.  D. 
Pa.   1909)    166  Fed.  365. 

An  objection  that  plaintiff  in  a  suit  in 
the  federal  courts  was  only  a  nominal 
party,  and  that  it  did  not  appear  that 
the  real  party  in  interest  possessed  the 
requisite  citizenship  to  give  the  court 
jurisdiction,  is  a  defect  which  may  be 
remedied  by  amendment  after  a  trial  on 
the  merits  by  amending  the  record  so  as 
to  make  it  recite  that  the  suit  was  by 
plaintiff  to  the  use  of  the  real  party  in 
interest,  and  by  inserting  proper  aver- 
ments concerning  his  citizenship.  Baglin 
V.  Title  Guaranty,  etc.,  Co.,  (E.  D.  Pa. 
1909)    166  Fed.  366. 

Suit  on  public  contractor's  bond. — 
Where  an  action  in  the  name  of  the 
United  States  on  a  public  contractor's 
bond  was  brought  b^  a  banking  corpora- 
tion having  its  banking  house  in  the  state 
of  Washington,  and  the  contractor  sued 
was  a  resident  of  California,  and  his 
surety  a  corporation  organized  under  the 
laws  of  Connecticut,  and  the  amount  in- 
volved exceeded  the  jurisdictional  sum, 
the  federal  jurisdiction  existed  because  of 
diverse  citizenship.  Burrell  i\  U.  S.,  (C. 
C.  A.  9th  Cir.  1906)  147  Fed.  44,  77 
C.  C.  A.  308. 

In  a  suit  on  a  bond  given  to  the  United 
States  for  the  benefit  of  individuals,  if 
the  government  is  the  nominal  plaintiff 
and  a  beneficiary  the  real  plaintiff,  the 
citizenship  of  the  latter  controls  in  any 
inquiry  as  to  jurisdiction,  where  the  juris- 
diction is  not  sustainable  on  the  ground 
of  a  federal  question  presented.  Howard 
V.  U.  8.,  (1902)  184  U.  S.  676,  22  S.  Ct. 
543,  46  U.  S.    (L.  ed.)    754. 

Suit  on  « note. — ^A  note  made  payable 
to  the  cashier  of  a  bank  aa  trustee,  the 
consideration  for  which  was  furnished  by 
the  bank,  which  was  the  real  owner,  may 
be  sued  <m  by  the  bank  in  its  own  name, 
or  by  its  receiver,  without  indorsement  or 
assignment,  under  the  statute  of  Utah, 
and  the  citizenship  of  the  cashier  is  im- 
material to  affect  the  jurisdiction  of  a 
federal  court  in  that,  state  of  an  action 
thereon.  Franklin  v,  Conrad-Stanford 
Ca,  (C.  C.  A.  8th  Cir.  1905)  137  Fed. 
737,  70  C.  C.  A.   171. 

Actions  lor  wrongful  death. —  Plaintiff, 
as  widow,  brought  an  action  in  the  state 
court  to  recover  for  the  wrongful  death 
of  her  husband  under  the  California  stat- 
ute, by  which  she  was  the  only  person 
entitled  to  receive  the  proceeds  of  any 
recovery.  Defendant  removed  the  cause 
on  the  ground  of  diversity  of  citizenship, 
and  afterward  demurred  to  the  complaint 
on  the  ground  that  it  did  not  show  that 
all  of  the  heirs  of  deceased  were  parties 
as  required  by  Code  Civ.  l*ro.  Cal.,  §  377. 
The  demurrer  was  sustained,  and  plaintui 


amended  by  joining  the  parents  of  de- 
ceased as  defendants,  on  an  allegation 
that  they  refused  to  join  as  plaintiffs  and 
that  they  had  no  interest  in  the  action. 
They  were  served  with  process,  but  made 
default.  It  was  held  that  they  were 
merely  formal  parties  without  interest, 
and  that  the  fact  that  the«'  were  citizens 
of  the  same  state  as  plaintiff  did  not 
defeat  the  jurisdiction  of  the  court.  At- 
chison, et<!.,  R.  Co.  r.  Phillips,  (C.  C.  A. 
9th  Cir.  1910)  176  Fed.  663,  100  C.  C.  A. 
215. 

Suit  to  establish  trust. —  To  a  bill  in  a 
federal  court  seeking  to  establish  a  trust 
in  favor  of  complainant  corporation  in 
money  alleged,  in  effect,  to  have  been  em- 
bezzled from  it  by  one  of  its  officers,  and 
deposited  by  him  with  defendants,  by 
whom  it  was  still  held,  such  officer  is 
not  an  indispensable  party,  but,  if  joined, 
is  only  a  formal  party,  whose  prcsenc*e 
will  not  defeat  the  jurisdiction  of  the 
court,  although  he  is  a  citizen  of  the 
same  state  as  complainant;  the  requisite 
diversity  of  citizenc^hip  being  shown  \ye- 
tween  complainant  and  the  other  defend- 
ants. White  Swan  Mines  Co.  r.  Ballict, 
(S.  D.  la.   1905)    134  Fed.  1004. 

Suit  to  foreclose  mechanics'  lien. — 
Plaintiff  and  another  were  partners,  in 
a  railroad  construction  contract,  under 
which  plaintiff  was  to  do  the  work,  re- 
ceive and  disburse  the  monev,  and  if  there 
were  any  profits  his  partner  was  to  have 
half  thereof.  This  agreement  was  known 
to  the  principal  contractor  at  the  time 
the  contract  was  made.  In  a  suit  to 
foreclose  a  mechanics'  lien  filed  by  the 
partnership  for  work  done  under  the  con- 
tract, it  was  held  that  plaintiff's  partner 
was  not  a  necessarv  party  where  no  profits 
were  made,  and  the  suit  could  be  main- 
tained by  plaintiff  in  the  federal  court  on 
a  statement  of  such  facts  where  jurisdic- 
tion was  based  upon  diversity  of  citizen- 
ship without  regard  to  the  citizenship  of 
the  partner.  Ban  v,  Columbia  Southern 
R.  Co.,  (C.  C.  A.  9th  Cir.  1902)  117  Fed. 
21,  54  C.  C.  A.  407. 

Suit  in  name  of  state  at  relation  of  in- 
dividual.— Where  a  suit  is  brought  in 
the  name  of  a  state  on  the  relation  of  an 
individual,  it  is  the  citizenship  and  the 
residence  of  the  individual  that  govern 
the  jurisdiction  of  the  Circuit  Court.  Mc- 
Nutt  V.  Bland,  (1844)  2  How.  9,  11  U.  S. 
(L.  ed.)  169;  Indiana  r.  Glover,  (1895) 
155  U.  S.  513,  15  S.  Ct.  186,  39  U.  S. 
(L.  ed.)   243. 

Suit  in  name  of  individual  for  benefit 
of  state. —  In  cases  involving  the  question 
as  to  whether  the  state,  though  not  the 
nominal,  is  in  fact  the  real,  party  plain- 
tiff, it  has  been  held  that  the  state  la 
the  real  party  when  the  relief  sought  is 
that  which  inures  to  it  alone,  and  m  its 
favor  the  judgment  or  decree,  if  for  the 
plaintiff,  will  effectually  operate.  Such 
a  case  was  Ferguson  t*.  Koss,  (£.  D.  N.  Y. 
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ISS9)  38  Fed.  161.  There  the  action  was 
brought  in  the  name  of  Ferguson,  a  ahore 
inspector,  against  Ross  and  others,  to  re- 
cover a  penaltv.  The  statute  of  New 
York  authorised  the  suit  to  be  prosecuted 
in  the  name  of  the  inspector,  but  all  the 
moneys  recovered  were  payable  into  the 
treasury  of  the  state,  and  it  was  held  by 
the  Circuit  Court  for  the  eastern  district 
of  New  York  that  the  action  was  cme  in 
which  the  real  part^  plaintiff  was  the 
state.  It  was  for  its  sole  benefit  the 
action  was  brought,  and  it  alone  was  to 
be  benefited  by  the  recovery. 

15.  Indispensable  Parties 

In  general. —  For  jurisdictional  pur- 
poses, federal  courts  divide  parties  into 
formal,  necessary,  and  indispensable  par- 
ties; indispensable  parties  being  those 
having  an  mterest  in  the  controversy  of 
such  a  nature  that  a  final  decree  cannot 
be  made  without  affecting  that  interest, 
or  leaving  the  controversy  in  such  a  con- 
dition that  its  final  determination  may  be 
wholly  inconsistent  with  equity  and  good 
conscience.  Caylor  v.  Cooper,  (S.  D.  N.  Y. 
1908)   165  Fed.  757. 

See  further  under  13.  Parties  to  Bills 
in  Equity,  sttpra,  p.  957. 

All  persons  who  have  such  an  interest 
in  the  subject-matter  of  a  suit  in  a  fed- 
eral court  as  to  render  their  presence 
necessary  in  order  to  make  the  final  de- 
cree effectual  are  indispensable  parties, 
and  must  be  joined,  altnough  their  citi- 
zenship is  such  as  will  oust  the  jurisdic- 
tion of  the  court.  South  Penn  Oil  Co.  v. 
Miller,  (C.  C.  A.  4th  Cir.  1909)  175  Fed. 
729,  99  C.  C.  A.  305;  Hawes  v.  Madison 
First  Nat.  Bank,  (C.  C.  A.  8th  Cir.  1915) 
229  Fed.  61,  143  C.  C.  A.  645. 

The  requisite  diversity  of  citizenship 
exists  where  the  plaintiff,  a  citizen  of 
Iowa,  sues  a  citizen  of  New  York  and 
two  citizens  of  Colorado  in  the  federal 
court  of  the  latter  state.  The  right  to 
object  that  the  citizen  of  New  York  is 
being  sued  in  Colorado  is  a  privilege 
personal  to  him  and  cannot  be  made  by 
his  codef endants ;  nor  is  jurisdiction  over 
the  defendants,  who  are  citizens  of  Colo- 
rado, affected  by  the  fact  that  service  is 
not  had  upon  nor  appearance  made  by  the 
citizen  of  New  York,  the  latter  not  being 
an  indispensable  party.  Schiffer  v.  An- 
derson, (C.  C.  A.  8th  Cir.  1906)  146  Fed. 
457,  76  C.  C.  A.  667.  See  further  as  to 
place  of  bringing  suit  notes  under  section 
51  of  Judicial  Code,  infra,  this  titl-e,  vol.  5. 

Eminent  domain  proceedings. —  Under 
a  state  law  which  provides  that,  when 
proceedings  are  commenced  bv  a  land- 
owner for  the  assessment  of  damages 
where  land  is  taken  for  public  use,  a 
mortgagee  may  join  as  a  petitioner,  and 
if  he  does  not  he  must  be  served  with 
notice  and  permitted  to  join,  and  that 
the   interest   of   the  mortgagee   shall   be 


first  satisfied  'efore  any  part  of  the  dam- 
ages if  paid  to  the  mortgagor,  a  mort- 
gagee if  an  "  indispensable  party "  peti- 
tioner in  such  a  proceeding  in  a  federal 
court,  and  where  he  is  a  citizen  of  the 
same  state  as  defoidant  the  court  is  with- 
out jurisdiction.  Adams  v.  Wobum,  (C. 
C.  Mass.   1909)    174  Fed.  192, 

Suit  to  foredoae  mortgage.^  Trustees 
of  a  mortgage  with  power  of  sale  are  in- 
dispensable parties  on  foreclosure,  and, 
their  interest  being  antagonistic  to  those 
of  the  mortgagors,  they  must  be  treated 
as  plaintiffs,  and  determine  the  question 
of  diversity  of  eitisenship,  though  for  re- 
fusal to  act  they  are  properly  made  par- 
ties defendant  by  the  oeneficiary.  Allen- 
West  Conunission  Co.  v.  Brashear,  (£.  D. 
Ark,  1910)   176  Fed.  119. 

Suit  to  fet  aside  assessment  lor  local 
improvement. — ^A  state  statute  giving  a 
tenant  under  a  lease  for  more  than  ten 
vears  the  right  to  maintain  an  action  in 
his  own  name  lo  remove  a  cloud  upon 
title  will  be  given  effect  by  a  federal 
court,  and  under  such  statute  the  lessor 
is  not  an  indispensable  party  to  a  suit 
by  a  lessee  for  ninety-nine  years,  obli- 
gated by  the  terms  of  the  lease  to  pay  all 
taxes  and  assessments  against  the  prop- 
erty, to  set  aside  an  assessment  for  local 
improvements  on  the  ground  of  its  in- 
validity. New  York,  etc.,  R.  Co.  r.  New 
York,  (S.  D.  N.  Y.  1905)   145  Fed.  661. 

Suit  to  recover  stock  and  proceeds.— 
Where  a  bill  alleged  that  the  complainant 
directed  C.  to  buy  certain  stock  on  the 
New  York  Stock  Exchange;  that  the 
order  was  transmitted  by  C.  to  the  de- 
fendant, or  to  some  other  person)  that 
the  stock  was  bought  and  the  certificate 
came  into  the  defendant's  hands  with 
knowledge  that  the  stock  belonged  to  the 
complainant;  that  the  complainant,  hav- 
ing paid  C.  in  full,  demand^  the  stock 
both  of  C.  and  of  the  defendant,  but 
failed  to  obtain  it;  that  if  the  defendant 
sold  the  stock,  as  the  oomplainant  was 
informed,  its  proceeds  were  in  the  de- 
fendant's hands  free  from  lien;  and  that 
the  defendant  had  been  paid  in  full  on 
account  of  the  transaction,  it  was  held 
that  C.  was  a  necessary  party  to  the  bill. 
Jenney  v,  Hayden,  (C.  C.  Mass.  1909) 
171  Fed.  898. 

^uits  by  stockholders. —  In  a  suit  by  a 
stockholder  against  a  corporation  and 
others  founded  in  rights  which  may  prop- 
erly be  asserted  by  the  corporation,  sudi 
corporation  is  an  indispensable  party,  and 
a  federal  court  is  without  jurisdiction  of 
the  suit  on  the  ground  of  diversity  of 
citizenship  where  the  complainant  is  a 
citizen  of  a  state  and  the  corporation  of 
a  territory,  although  the  requisite  diver- 
sity exists  as  between  complainant  and 
other  defendants.  McClelland  v.  McKane, 
(C.  C.  Nev.  1907)   164  Fed.  164. 

To  a  suit  by  a  stockholder  in  a  do- 
mestic  corporation   to  jcharge  a  foreign 
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corporation  as  trustee  on  the  ground  that 
as  the  owner  of  a  majoritj^  of  the  stock 
of  the  domestic  corporation  it  caused 
such  corporation  to  do  acts  which  were 
in  fraud  of  its  other  stodcholders,  the 
domestic  corporation  is  an  indispensable 
party,  and  a  federal  court  is  without 
jurisdiction  of  such  suit  where  complain- 
ant and  such  corporation  are  citizens  of 
the  same  state.  Redfield  t*.  Baltimore, 
etc.,  R.  Co.,  (S.  D.  N.  Y.  1903)  124  Fed. 
929. 

Dismissal  as  to  dispensable  parties. — 
Where  a  federal  court  has  jurisdiction  of 
the  subject-matter  and  the  necessary 
parties,  a  bill  can  be  dismissed  as  to  any 
defendant  who  was  not  an  indispensable 
party  to  the  suit,  and  whose  presence 
would  oust  or  restrict  the  jurisdiction,  or 
the  right,  and  be  retained  as  to  the  other 
defendants.  North  Carolina  Min.  Co.  v, 
Westfeldt,  (W.  D.  N.  C.  1907)  151  Fed. 
290. 

A  bill  in  the  federal  court  to  enjoin 
interference  with  an  employer's  business 
may  be  dismissed  as  to  a  voluntary  unin- 
corporated labor  union  and  its  members 
generally,  for  want  of  jurisdiction  of 
them,  and  stand  as  to  the  remaining  in- 
dividual defendants.  Irving  v.  Joint 
Dist.  Council  of  United  Brotherhood  of 
Carpenters,  etc.,  (S.  D.  K.  Y.  1910)  180 
Fed.  896. 

The  dismissal  without  prejudice  of  a 
auit  in  a  federal  court  as  to  one  of 
several  defendants  who  might  be  sued 
either  separately  or  jointly,  either  on  his 
objection  to  the  local  jurisdiction  on  the 
groimd  that  neither  he  nor  plaintiff  is  a 
resident  of  the  district,  or  on  the  ground 
that  he  and  plaintiff  are  both  residents 
of  the  same  state>  where  he  is  not  an  in- 
dispensable party,  does  not  necessitate  a 
dismissal  as  to  other  defendants  properly 
before  the  court.  Ladew  v.  Tennessee 
Copper  Co.,  (S.  D.  Tenn.  1910)  179  Fed 
245. 

16.  Unnece88ary  Parties 

In  ceneraL — The  mle  that  all  persons 
interested  in  a  suit  in  a  federal  court 
must  be  made  parties  does  not  apply 
where  the  bringing  in  of  a  dispensable 
party  will  oust  the  jurisdiction  of  the 
court.  Federal  Min.,  etc.,  Co.  r.  Bunker 
Hill,  etc.,  Min.,  etc.,  Co.,  (C.  C.  Idaho 
1909)   187  Fed.  474. 

Where  the  presence  of  certain  defend- 
ants who  are  not  indispensable  parties 
would  be  sufficient  to  oust  the  court's 
jurisdiction,  the  court  may  retain  juris- 
diction by  dismissal  of  the  bill  as  to 
theoL  Grove  v.  Qrove,  (C.  C.  Kan.  1899) 
93  Fed.  865. 

The  defendant  who  has  been  served 
iWith  process  cannot  avail  himself  of  the 
want  of  jurisdiction  in  the  court  as  to  a 
person  who  is  severed  from  him  and  is 
no  longer  to  be  considered  a  defendant  in 
the  cause.  Craig  v.  Cummings,  (1811)  2 
Wash.  505,  6  Fed.  Cas.  No.  3,331. 


Under  the  usual  rule  of  the  federal 
courts,  if  a  case  may  be  finally  decided 
between  the  parties  litigant  without 
bringing  others  before  the  court,  who 
would,  generally  speaking,  be  necessary 
parties,  such  parties  may  be  dispensed 
with,  if  they  are  citizens  of  another  state. 
This  in  no  real  sense  conflicts  with  the 
principle  that,  if  those  not  before  the 
court  have  rights  so  closely  related  to 
the  issues  between  the  parties  in  court 
that  a  final  decision  cannot  be  made 
between  them  without  affecting  the  rights 
of  those  not  before  the  court,  then  the 
court  may  not  dispense  with  such  persons. 
E(D  p.  Equitable  Trust  Co.,  (C.  C.  A.  9th 
Cir.  1916)  231  Fed.  671,  145  C.  C.  A.  457. 

Suits  by  trustees. —  In  an  action  by 
two  of  three  trustees  against  a  corpora- 
tion residing  in  another  state,  the  fact 
that  one  of  the  trustees,  who  refused  to 
join  as  plaintiff  in  the  suit,  and  was 
made  a  defendant,  resided  in  the  same 
state  as  the  corporation,  did  not  deprive 
the  federal  court  of  jurisdiction,  on  the 
ground  that  the  trustee  residing  in  the 
same  state  with  defendant  was  a  neces- 
sary party  plaintiff,  since  that  trustee 
was  not  really  a  party  to  the  controversy, 
but  only  made  such  in  order  that  the 
rights  of  all  interested  parties  mi^ht  be 
determined  in  one  proceeding.  Einstein 
!?.  Georgia  Southern,  etc.,  R.  Co.,  (6.  D. 
Ga.  1903)    120  Fed.  1008. 

Where  plaintiff,  a  citizen  of  New  York, 
and  M.,  a  citizen  of  Indiana,  were  trus- 
tees under  a  mortgage  executed  by  an 
Indiana  corporation  to  secure  bonds,  in 
which  water  hydrant  rentals  due  from 
defendant,  a  city  of  Indiana,  were  pledged 
as  security,  but  the  mortgage  provided 
that  the  corporation  should  receive  such 
rentals  until  default  in  the  payment  of 
interest  on  the  bonds,  the  ordinaace,.  how- 
ever, under  which  the  franchise  to  the 
corporation  was  granted,  providing  that 
the  rentals  in  question  should  be  paid  to 
a  trustee  as  the  grantee  or  his  assigns 
might  elect,  and  plaintiff  was  appointed 
such  trustee,  it  was  held  that  the  trust 
created  by  the  ordinance  was  separate 
from  that  created  by  the  mortgage,  and 
hence  plaintiff  was  entitled  to  sue  there- 
for in  the  federal  courts  sitting  in  In- 
diana, without  joining  the  cotrustee  men- 
tioned in  the  mortgage.  Seymour  t\ 
Farmers'  Loan,  etc.,  Co.,  (C.  C.  A.  7th 
Cir.  1903)   128  Fed.  907,  63  C.  C.  A.  633. 

Suit  to  enjoin  strikers. — ^Where,  in  a 
suit  in  the  federal  courts  for  an  injunc- 
tion against  strikers,  the  court's  jurisdic- 
tion depends  on  the  residence  of  the 
parties,  a  party  interested  in  the  subject- 
matter  need  not  be  made  a  party  to  the 
suit  where  his  joinder  would  oust  the 
court  of  jurisdiction,  provided  a  final 
decree  against  the  parties  before  the 
court,  consistent  with  equity  and  good 
conscience,  can  be  made.  Ex  p.  Haggerty, 
(N.  D.  W.  Va.  1902)   124  Fed,  441. 
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Suit  to  restrain  sales  of  liquor  in  cer- 
tain lands. — Where,  in  a  8uit  to  restrain 
<U'fencl!int»  from  selling  liquor  on  certain 
land  under  a  contract  with  a  lumber  com- 
pany which  held  a  timber  contract  from 
coniplainant'a  grantors,  no  relief  was 
sought  by  or  against  the  lumber  company, 
it  was  not  a  necessary  party,  and  hence 
it  was  not  material  that  it  was  improp- 
erly joined  as  a  defendant,  and  its  joinder 
as  a  complainant  would  have  defeated 
federal  jurisdiction  because  of  its  citizen- 
ship. Paint  Creek  Co.  v.  Gallego  Coal, 
etc.,  Co.,  (C.  C.  A.  4th  Cir.  1908)  166 
Fed.  62,  91  C.  C.  A.  648. 

Suit  relating  to  patent  riglits. — ^Where 
complainants  filed  a  bill  in  a  federal 
court  against  a  corporation  of  the  same 
state,  as  owner  of  a  patent,  and  the 
patentee,  who  was  a  citizen  of  another 
state,  alleging  that  such  patentee  ob- 
tained a  decree  against  complainants  in 
the  same  court  adjudging  the  validity  of 
the  patent  and  enjoining  its  infringe- 
ment; that  complainants  thereafter  en- 
tered into  a  license  contract  with  de- 
fendant corporation,  giving  them  the 
right  to  manufacture  and  sell  under  the 
patent  for  a  fixed  term,  with  privilege 
of  renewal,  subject  to  the  reservation  of 
the  right  to  such  defendant  to  give  notice 
by  a  time  stated  that  it  did  not  desire 
to  renew,  which  notice  the  defendant  had 
given;  and  that  when  the  contract  was 
signed,  complainants  were  *'  orally  as- 
sured"  that  no  advantage  would  be  taken 
of  the  reservation  —  the  bill  praying  that 
the  decree  in  the  infringement  suit  be  set 
aside  or  suspended,  that  complainants' 
right  to  a  renewal  of  the  license  contract 
be  established,  and  that  in  the  meantime 
defendants  be  enjoined  from  proceetling 
under  the  decree  or  bringing  suit  against 
complainants  for  infringement,  and  no 
facts  being  alleged  which  would  sustain  a 
bill  of  review  in  the  patent  suit,  it  was 
held  that  the  court  was  without  jurisdic- 
tion on  the  ground  of  diversity  of  citizen- 
ship; the  patentee  being  neither  a  neces- 
sary nor  a  proper  party  to  such  contro- 
versy. Lefkowitz  v.  Foster  Hose  Sup- 
porter Co.,  (S.  D.  N.  Y.  1908)  161  Fed. 
367. 

Dismissal  as  to  certain  parties. — Where 
a  bill  maintainable  in  the  federal  court 
only  because  of  diverse  citizenship  did 
not  show  that  all  the  parties  on  one  side 
of  the  controversy  were  entitled  by  di- 
verse citizenship  to  sue  all  the  parties 
on  the  otlier  side,  but  could  be  made 
sustainable  if  certain  defendants  of  the 
same  citizenship  as  some  of  the  com- 
plainants were  dismissed,  and  it  did  not 
appear  that  they  were  necessary  parties, 
they  not  having  entered  their  appearance, 
the  court  was  authorized  by  former 
equity  rule  47  to  dismiss  the  case  as  to 
them.  Barnes  v.  Berry,  (S.  D.  Ohio 
1907)    156  Fed.  72. 


17.  Representative  Parties 

Rule  stated.^It  is  settled  that  the 
jurisdiction  of  the  federal  courts  depends 
upon  the  personal  citizenship  of  the 
parties  to  the  record  and  not  upon  the 
citizenship  of  the  parties  whom  they 
represent.  Memphis  St.  R.  Co.  r.  Bobo, 
(C.  C.  A.  6th  Cir.  1916)  232  Fed.  708, 
146  C.  C.  A.  634. 

Executors  and  administrators. —  Fed- 
eral jurisdiction  when  it  is  based  on  the 
citizenship  of  the  parties  depends  apon 
the  citizenship  of  the  parties  to  the 
record  and  not  of  those  whom  they  may 
represent,  and  in  suit  by  or  against  an 
executor  or  administrator  his  personal 
citizenship  controls,  not  that  of  the  dece- 
dent or  the  next  of  kin.  Nor  is  it 
material  in  what  state  his  letters  testa- 
mentary or  of  administration  were 
granted.  Susquehanna,  etc.,  R.,  Co.  c. 
Blatchford,  (1870)  11  Wall.  172,  20  U. 
S.  (L.  ed.)  179;  Bondurant  i;.  Watson, 
(1880)  103  U.  S.  281,  26  U.  S.  (L.  ed.) 
447;  American  Bible  Soc.  r.  Price,  (1884) 
110  U.  S.  61,  3  S.  Ct.  440,  28  U.  S.  (L. 
ed.)  70;  Hess  t\  Reynolds,  (1885)  113 
U.  S.  73,  5  S.  Ct.  377,  28  U.  S.  (L.  ed.) 
927;  Continental  Ins.  Co.  v.  Rhoads, 
*^(1886)  119  U.  S.  237,  7  S.  Ct.  193,  30 
U.  S.  (L.  ed.)  380;  Dodge  v.  Perking, 
(1827)  4  Mason  435,  7  Fed.  Cas.  No. 
3,954;  Cooke  r.  Seligman,  (1880)  7  Fed. 
263;  Whitman  17.  Hubbcll,  (1887)  30  Fed. 
82;  McElmurray  v.  Loomis,  (1887)  31 
Fed.  395;  Brisenden  v.  Chamberlain, 
(1892)  63  Fed.  310;  Wilson  v.  Smith, 
(1895)  66  Fed.  81;  Laubscher  r.  Fay. 
(N.  D.  Ohio  1912)  197  Fed.  879;  Hill 
V.  Henderson,  (1846)  6  Smedes  A  M. 
(Miss.)  351;  Miller  v.  Sunde,  (1890)  1 
N.  D.  1,  44  N.  W-  301;  Geyer  t\  John 
Hancock  Mut.  Life  Ins.  Co.,  (1871)  50 
N.  H.  224,  9  Am.  Rep.  185.  See  also  notes 
to  Judicial  Code,  sec.  28,  infra,  this  title, 
vol.  5. 

Where  a  nonresident  citizen  who  was  a 
coexecutor  of  an  estate  was  entitled  to 
sue  in  the  federal  courts  for  the  benefit 
of  the  estate,  the  fact  that  another 
executor  qualified  in  the  state  of  the  situs 
of  the  estate  does  not  preclude  the  non- 
resident executor  from  resorting  to  the 
federal  courts.  Monmouth  Invest.  Co.  «. 
Means,  (C.  C.  A.  8th  Cir.  1906)  161  Fed. 
159,  80  C.  C.  A.  527. 

A  state  statute  providing  that  a  non- 
resident cannot  act  as  administrator  does 
not  make  an  administrator  appointed 
therein  a  citizen  of  the  state  for  the  pur- 
pose of  the  jurisdiction  of  a  federal 
court,  which  is  determined  by  his  actual 
citizenship.  McDuffie  t\  Montgomery, 
(N.  D.  111.  1904)    128  Fed.  106. 

A  federal  court  has  jurisdiction  of  a 
suit  by  a  legatee,  who  is  a  citizen  of  an- 
other state,  against  an  executor  to  estab- 
lish and  enforce  rights  under  the  will, 
lliggins  V.  Eaton,  (C.  C.  A.  2d  Cir.  1910) 
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183  Fed.  388,  105  C.  C.  A.  608,  reversing 
(N.  D.  N.  Y.  1910)   178  Fed.  153. 

Trustees  and  receivers. —  The  rule 
stated  above  applies  to  a  trustee  or  re- 
ceiver suing  or  being  sued  in  his  repre- 
sentative capacity.  Susquehanna,  etc.,  R., 
etc.,  Co.  i\  Blatchford,  (1870)  11  Wall. 
172,  20  U.  «.  (L.  ed.)  179;  Knapp  f?. 
Troy,  etc.,  R.  Co.,  (1873)  20  Wall.  117, 
22  U.  S.  (L.  ed.)  328;  Davies  r.  Lathrop, 
(1882)  12  Fed.  353,  854,  20  Blatchf. 
(U.  8.)  307;  Banigan  v.  Worcester, 
(1887)  30  Fed.  302;  Brisenden  r.  Cham- 
berlain, (1892)  53  Fed.  310;  Watson  v, 
Asbury  Park,  etc.,  R.  Co.,  (1896)  73  Fed. 
1 ;  Moore  t\  Los  Angeles  Iron,  etc.,  Co., 
(1898)  89  Fed.  73;  Vimont  f?.  Chicago, 
etc.,  R.  Co.,  (1884)  64  la.  613,  17  N.  W. 
31,  21  N.  W.  9;  Miller  i;.  Sunde,  (1890) 
1  N.  D.  1,  44  N.  W.  301;  Geyer  v.  John 
Hancock  Mut.  Life  Ins.  Co.,  (1871)  50 
N.  U.  224,  9  Am.  Rep.  185;  Dunn  v, 
Waggoner,  (1832)  3  Yerg.  (Tenn.)  59; 
Mead  v.  Walker,  (1862)  15  Wis.  499.  See 
also  notes  to  Judicial  Code,  sec.  28,  infra, 
this  title,  vol.  5. 

A  citizen  of  one  state,  who  holds  the 
title  to  property  in  trust  for  others,  may 
maintain  an  action  for  damages  to  it 
against  the  citizens  of  another  state  in 
the  proper  federal  court,  without  regard 
to  the  citizenship  of  the  beneHciary. 
Johnson  i\  St.  Louis,  (C.  C.  A.  8th  Cir. 
1909)  172  Fed.  31,  96  C.  C.  A.  617,  18 
Ann.  Cas.  949. 

Under  a  local  statute  which  empowers 
the  court  in  a  creditor's  suit  against  an 
insolvent  corporation  to  adjudge  the 
amount  payaJ)le  by  each  stockholder 
under  the  double  liability  provided  for  by 
the  statute,  and  to  appoint  a  receiver  to 
collect  the  same  with  authority  to  main- 
tain suits  therefor  against  stockholders 
in  other  jurisdictions,  such  a  receiver  is 
in  the  position  of  a  quam  assignee,  repre- 
senting all  of  the  creditors,  and  may 
maintain  an  action  in  a  federal  court  in 
another  state,  and  his  own  citizenship, 
and  not  that  of  the  creditors,  affords  the 
test  of  jurisdiction.  Irvine  v,  Bankard, 
(C.  C.  Md.  1910)    181  Fed.  206. 

Guardian  or  next  friend. — Where  an  in- 
fant or  a  married  woman  sues  or  defends 
by  a  guardian  or  next  friend,  the  federal 
jurisdiction  ordinarily  depends  upon  the 
citizenship  of  the  party  wnom  the  guard- 
ian or  next  friend  represents.  Ruckman' 
V.  Palisade  Land  Co.,  (1880)  1  Fed.  367; 
Woolridge  v,  McKenna,  (1881)  8  Fed. 
650;  In  re  McCIean,  (1885)  26  Fed.  49; 
Wilcoxsen  t\  Chicago,  etc.,  R.  Co.,  (1002) 
116  Fed.  444. 

Where  the  plaintiff  is  a  minor  suing  by 
his  guardian,  the  question  of  the  juris- 
diction of  a  federal  court  is  determined 
by  his  own  citizenship,  and  not  that  of 
his  guardian,  which  is  immaterial.  In  re 
Moore,  (1908)  209  U.  S.  490,  28  S.  Ct. 
585,  706,  52  U.  S.  (L.  ed.)  904,  14  Ann. 
Cas.   1164;   Toletlo  Traction  Co.  v.  Cam- 


eron, (C.  C.  A.  6th  Cir.  1906)  137  Fed. 
48.  69  C.  C.  A.  28. 

But  if  in  the  state  of  the  forum  the 
general  guardian  has  a  right  to  bring 
suit  in  his  own  name  as  such  guardian, 
and  does  so,  he  is  to  he  treated  as  the 
party  plaintiff  so  far  as  federal  jurisdic- 
tion is  concerned,  even  though  suit  might 
have  been  instituted  in  the  name  of  the 
ward  by  guardian  ad  litem  or  next 
friend.  Mexican  Cent.  R.  Co.  v,  Eckman, 
(1903)  187  U,  S.  429,  23  S.  Ct.  211,  47 
U.  S.   (L.  ed.)   245. 

A  federal  court  has  jurisdiction  o1  a 
suit  by  the  guardian  of  the  person  and 
estate  of  an  incompetent,  the  guardian 
residing  in  North  Dakota,  where  she  was 
appointed,  to  compel  an  accounting  by  a 
guardian  first  appointed,  residing  in 
Minnesota,  where  the  amount  involved  is 
over  the  jurisdictional  amount.  Pulver 
V.  Leonard,  (C.  C.  Minn.  1909)  176  Fed. 
586. 

18.    Interveners  and  Substituted  Parties 

Where  a  federal  court  has  taken  pos- 
session of  the  property  of  a  railroad  com- 
pany by  its  receiver,  appointed  in  a  suit 
of  which  it  had  jurisdiction,  it  does  not 
lose  its  exclusive  jurisdiction  to  admin- 
ister the  property  because  other  parties 
interested  therein  intervene  to  enforce 
particular  rights,  as  for  the  foreclosure 
of  a  mortgage,  even  though  they  may  be 
citizens  of  the  same  state  as  the  defendant 
or  others  adversely  interested.  Krcider 
v.  Cole,  (C.  C.  A.  3d  Cir.  1907)  149  Fed. 
647,  79  C.  C.  A.  339,  reversing  (E.  D.  Va. 
1905)    140  Fed.  944. 

So  where  ejectment  was  brought  in  a 
federal  court  in  which  the  requisite  diver- 
sity of  citizenship  appeared,  and,  after 
judgment  against  a  tenant  of  a  part  of 
the  tract,  his  landlord,  who  was  not  a 
party  to  the  suit,  appeared  and  sought  to 
have  the  judgment  opened,  the  fact  that 
such  landlord  is  of  the  same  citizenship 
as  plaintiff  will  not  oust  the  court  of 
jurisdiction.  King  v,  Davis,  (W.  D.  Va, 
1903)  137  Fed.  198,  ojprmcd  (C.  C.  A. 
4th  Cir.  1907)  157  Fed.  676,  85  C.  C.  A. 
348. 

But  the  bringing  in  of  a  new  party  in 
a  suit  in  a  federal  court  by  cross-bill  or 
otherwise,  when  the  presence  of  such 
party  as  an  original  defendant  would 
have  defeated  federal  jurisdiction,  vio- 
lates both  the  constitutional  and  statu- 
tory requirement  as  to  diverse  citizen- 
ship, and  the  court  is  without  jurisdic- 
tion to  entertain  a  cross-bill  by  an  in- 
tervener who  could  not  have  been  made  a 
party  to  the  original  bill,  unless  such  in- 
tervener represents  an  interest  already 
before  the  court  or  claims  an  interest  in 
property  of  which  the  court  holds  posses- 
sion. Newton  v.  Gage,  (S.  D.  Cal.  1907) 
155  Fed.  598. 
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Where,  after  a  foreign  receiver,  ap- 
pointed by  a  Btate  court,  had  brought 
suit  in  the  federal  court  sitting  in 
Louisiana  against  a  city  of  that  state, 
his  authority  to  prosecute  the  suit  was 
annulled  bv  the  Supreme  Court  of  the 
state,  the  federal  court  had  no  jurisdic- 
tion to  permit  the  continuance  of  such 
suit  by  a  citizen  of  Louisiana,  appointed 
as  such  receiver's  successor  after  his 
death.  Hubert  r.  New  Orleans,  (C.  C.  A. 
6th  Cir.  1904)  130  Fed.  21,  64  C.  C.  A 
380. 

Where  the  jurisdiction  of  the  court  has 
completely  attached  against  the  tenant  in 
possession,  in  an  ejectment  suit,  the  sub- 
stitution of  the  landlord  as  a  defoidant 
for  such  tenant  will  in  no  way  affect  or 
defeat  the  jurisdiction  of  the  court. 
Hardenbergh  i\  Ray,  (1894)  161  U.  S. 
112,  14  S.  Ct.  306,  38  U.  S.   (L.  ed.)   93. 

In  Phelps  V.  Oaks,  (1886)  117  U.  S. 
236,  6  S.  Ct.  714,  29  U.  S.  (L.  ed.)  888. 
it  was  held  that  in  ejectment  against 
tenants  in  possession  of  real  estate,  whose 
landlord  is  a  citizen  of  another  state,  the 
plaintiff  has  a  real  and  substantial  con- 
troversy with  the  defendant  within  the 
meaning  of  the  act  for  the  removal  of 
causes  from  state  courts,  which  continues 
after  the  landlord  is  substituted  and  be- 
comes a  party  for  the  purpose  of  protect- 
ing his  own  interests. 

It  is  well  settled  that  where  property 
in  in  the  actual  possession  of  a  court, 
this  draws  to  it  the  right  to  decide  upon 
conflicting  claims  to  its  ultimate  posses- 
sion and  control  and  where  assets  are  in 
the  course  of  administration,  all  persons 
entitled  to  participate  may  come  in  under 
the  jurisdiction  acquired  between  the 
original  parties,  by  supplemental  pro- 
ceedings, even  though  such  jurisdiction 
would  be  lacking  if  such  proceedings  had 
been  originally  and  independently  prose- 
cuted. Rouse  V.  Letcher,  (1895)  156  U. 
S.  47,  16  S.  Ct.  266,  39  U.  S.  (L.  ed.)" 
341. 

When  the  court  has  once  acquired 
jurisdiction  of  the  controversy,  no  subse- 
quent change  of  the  parties  can  affect 
that  jurisdiction.  Moller  v.  Torrance, 
(1824)  9  Wheat.  537,  6  U.  S.  (L.  ed.) 
154;  Dunn  i\  Clarke,  (1834)  8  Pet.  1, 
8  U.  S.  (L.  ed.)  845;  Clarke  r.  Mathew- 
son,  (1838)  12  Pet.  164,  9  U.  S.  (L.  ed.) 
1041;  Whyte  f.  Gibbes,  (1857)  20  How. 
641,  15  U.  S.   (L.  ed.)   1016. 

19.  Waiver  cw  to  Citizenship 

Where  the  jurisdiction  is  based  on  di- 
verse citizenship,  if  the  parties  are  not 
citizens  of  different  states,  there  is  an 
entire  want  of  jurisdiction  which  cannot 
be  waived  by  the  parties,  but  will  be 
noticed  by  the  court  of  its  own  motion. 
Shaw  I?.  Quincy  Min.  Co.,  (1892)  145  U. 
S.  444,  12  S.  Ct  935,  36  U.  S.  (L.  ed.) 
768;  Southern  Pac.  Co.  c.  Denton,  (1892) 
146  U.  S.  202,  13  S.  Ct,  44,  36  U.  S.  (L. 


ed.)  943;  Wolfe  v,  Hartford  Life,  etc.. 
Ins.  Co.,  (1893)  148  U.  &  389,  13  S.  Ct. 
602,  37  U.  S.  (L.  ed.)  493:  Empire  Coal, 
etc.,  Co.  IX  Empire  Coal,  etc.,  Co.,  (1893) 
160  U.  S.  169,  14  S.  Ct.  66,  37  U.  S.  (L. 
ed.)   1037. 

Where  the  issue  of  plaintifTs  citizen- 
ship was  not  forced  to  trial  by  the  de- 
fendant  for  several  years  after  that  issue 
was  made  in  the  pleadings,  he  was  not 
chargeable  with  laches  so  as  to  waive  or 
preclude  the  consideration  of  that  ques- 
tion by  the  court  or  its  submission  to 
the  jury.  Gilbert  v.  David,  (1916)  235 
U.  S.  661,  36  S.  Ct.  164,  69  U.  S.  (L.  ed.) 
360. 

But  where  the  jurisdiction  i«  based  on 
diverse  citizenship,  and  the  only  defect  as 
to  jurisdiction  is  simplv  as  to  the  district 
in  which  suit  is  brought,  the  objection  is 
waived,  if  the  parties  make  up  the  is- 
sues without  objecting  to  the  jurisdiction 
of  the  court.  Collins  v,  Williamson,  (O. 
C.  A  6th  Cir.  1915)  229  Fed.  59,  143 
C.  C.  A.  663. 

Consent  of  parties  cannot  confer  juris- 
diction. Hence  where  in  a  bill  in  equity 
all  of  the  several  plaintiffs,  except  one, 
and  all  of  the  several  defendants  were 
citizens  of  the  state  where  the  suit  was 
brought,  a  motion  to  dismiss  for  want  of 
juri^iction  could  properly  be  made  by  a 
defendant  though  he  had  answered  to  the 
merits.  Hastings  v,  Hoog,  (M.  D.  Pa. 
1916)   234  Fed.  103. 

20.  Pleading  Citizenship 
Generally. — ^Where  the  jurisdiction  de- 
pends upon  diversity  of  citizenship  such 
citizenship  must  affirmatively  appear  in 
the  pleading.  Emory  v,  Greenough, 
(1797)  3  Dall.  369,  1  U.  S.  (L.  ed.) 
640;  Bingham  r.  Cabot,  (1798)  3  Dall. 
382,  1  if.  S.  (L.  ed.)  646;  Turner  p. 
Enrille,  (1799)  4  Dall.  7,  1  U.  S.  (L. 
ed.)  717;  Mossman  v.  Higginson,  (1800) 
4  Dall.  12,  1  U.  S.  (L.  ed.)  720;  Course 
r.  Stead,  (1800)  4  Dall.  22,  1  U.  S.  (L. 
ed.)  724;  Abercrombie  v.  Dupuis,  (1803) 
1  Cranch  343,  2  U.  S.  (L.  ed.)  129; 
Capron  r.  Van  Noorden,  (1804)  2  Cranch 
126,  2  U.  S.  (L.  ed.)  229;  Morgan  c. 
Callender,  (1808)  4  Cranch  370,  2  U.  S. 
(L.  ed.)  650;  Sullivan  t\  Fulton  Steam- 
boat Co.,  (1821)  6  Wheat.  450,  6  U.  S. 
.(L.  ed.)  302;  Jackson  v.  Twentyman, 
(1829)  2  Pet.  136,  7  U.  S.  (L.  ed.)  374; 
Piquignot  v.  Pennsylvania  R.  Co.,  ( 1863) 
16  How.  104,  14  U.  S.  (L.  ed.)  863; 
Dred  Scott  r.  Sandford,  (1856)  19  How. 
393,  16  U.  S.  (L.  ed.)  691;  Hornthall  p. 
Keary,  (1869)  9  Wall.  560,  19  U.  S. 
(L.  ed.)  560;  Mason  v.  Rollins,  (1871) 
13  Wall.  602,  20  U.  S.  (L.  ed.)  527;  God- 
frey V,  Terry,  (1877)  97  U.  S.  171,  24 
U.  S.  (L.  ed.)  944;  Robertson  r.  Case, 
(1878)  97  U.  S.  646,  24  U.  S.  (L.  ed.) 
1057;  Halsted  v.  Buster,  (1886)  119  U. 
S.  341,  27  S.  Ct.  276,  30  U.  S.  (L.  ed.) 
462;  Johnson  v.  Christian,  (1888)   126  U. 
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S.  642,  8  8.  Ct.  989,  1135,  31  U.  S.  (L. 
ed.)  820;  Chapman  v.  Barney,  (1889) 
129  U.  S.  677,  9  S.  Ct.  426,  32  U.  S. 
(L.  ed.)  800;  Anderson  r.  Watt,  (1891) 
138  U.  S.  694,  11  S.  Ct.  449,  34  U.  S. 
(L.  ed.)  1078;  Timmons  v.  Elyton  Land 
Co.,  (1891)  139  U.  S.  378,  11  S.  Ct.  585, 
35  U.  S.  (L.  ed.)  195;  Dodge  v,  Perkins, 
(1827)  4  Mason  435,  7  Fed.  Cas.  No. 
3,954;  Wood  i\  Mann,  (1834)  1  Sumn. 
678,  30  Fed.  Cas.  No.  17,952;  Findlay  r. 
U.  S.  Bank,  (1839)  2  McLean  44,  9  Fed. 
Cas.   No.   4,791;    Bargh  V,  Page,    (1845) 

4  McLean  10,  2  Fed.  Cas.  No.  980;  Ket- 
chum  T,  Driggs,  (1853)  6  McLean  13,  14 
Fed.  Cas.  No.  7,735;  Heriot  v.  Davis, 
(1846)  2  Woodb.  k  M.  229,  12  Fed.  Cas. 
No.  6,404;  Tunstall  v.  Worth  ington, 
(1853)  Hempst.  662,  24  Fed.  Cas.  No. 
14,239;  Pike  County  t?.  Spencer.  (C.  C. 
A.  3d  Cir.  1911)  192  Fed.  11,  112  C.  C. 
A.  433;  Shade  v.  Northern  Pac.  Ry.  Co., 
(W.  D.  Wash.  1913)  206  Fed.  353. 

The  averment  of  cittsenship  must  be 
positive  and  not  merely  argumentative  or 
Inferential  or  in  the  alternative.  Brown 
».  Keene,  (1834)  8  Pet.  112,  8  U.  S. 
(L.  ed.)  885;  Robertson  r.  Case,  (1878) 
97  U.  S.  646,  24  U.  S.  (L.  ed.)  1067; 
Continental  Life  Ins.  Co.  v,  Rhoads, 
(1888)  119  U.  8.  237,  7  S.  Ct.  193,  30 
U,  S.  (L.  ed.)  380;  Anderson  v.  Watt, 
(1891)  138  U.  S.  694,  11  S.  Ct.  449,  34 
U.  8.  (L,  ed.)  1078;  Leavitt  r.  Cowles, 
(1841)  2  McLean  491,  15  Fed.  Cas.  No. 
8,171;  New  York,  etc.,  R.  Co.  t\  Hyde, 
(C.   C.   A.    1st   Cir.    1893)    56   Fed.    188, 

5  U.  8.  App.  443,  6  C.  C.  A.  461;  St. 
Louis,  etc.,  R.  Co.  r.  Newcom,  (C.  C.  A. 
8th  Cir.  1893)  56  Fed.  951,  12  U.  S.  App. 
503,  6  C.  C.  A.  172;  Benjamin  v.  New 
Orleans,  (C.  C.  A.  5th  Cir.  1896)  74  Fed. 
417,  41  U.  S.  App.  178,  20  C.  C.  A.  591. 

As  far  as  diversity  of  citizenship  is 
requisite,  the  jurisdiction  of  a  federal 
court  may  not  be  renounced  or  avoided 
where  the  facts  requisite  to  confer  it  ap- 
pear  either  directly  or  by  just  inference 
from  any  part  of  the  record.  Howe  v, 
Howe,  etc.,  Ball  Bearing  Co.,  (C.  C.  A. 
8th  Cir.  1907)  154  Fed.  820,  822,  83 
C.  C.  A.  536,  538;  Adams  Express  Co.  r. 
Adams,  (C.  C.  A.  8th  Cir.  1908)  159 
Fed.  62,  86  C.  C.  A.  252. 

To    sustain    the    jurisdiction    on    the 

?;round  of  diversity  of  citizenship,  that 
act  must  be  positively  and  unequivocally 
averred  at  the  outset  in  the  pleadings  of 
the  party  invoking  the  jurisdiction,  or  it 
must  appear  affirmatively  and  with  equal 
distinctness  elsewhere  in  the  record. 
Taylor  v.  Weir,  (C.  C.  A.  3d  Cir.  1909) 
171  Fed.  636,  96  C.  C.  A.  438,  reversing 
(£.  D.  Pa.  1908)    162  Fed.  585. 

Jurisdictional  allegations  in  the  com- 
plaint in  federal  courts  are  not  made  as 
a  basis  for  proof  at  the  trial,  but  to 
found  jurisdiction  thereon.  Per  Amidon, 
District  Judge,  in  HiU  v.  Walker,  (C.  C. 


A.  8th  Cir.  1909)   167  Fed.  241,  92  C.  C 
A.  633. 

Existence  as  of  what  time. —  The  aver- 
ment of  citizenship  must  show  that  the 
requisite  citizenship  existed  at  the  com- 
mencement of  the  suit.  MoUan  v.  Tor- 
rance, (1824)  9  W^heat.  537,  6  U.  S. 
(L.  ed.)  154;  Connolly  ir.  Taylor,  (1829) 
2  Pet.  556,  7  U.  S.  (L.  ed.)  518;  Thomp- 
son V.  Cook,  (1840)  2  McLean  122,  23 
Fed.  Cas.  No.  13,952;  Laskey  r.  New- 
town Min.  Co.,  (1893)  56  Fe<l.  628; 
Chicago  Lumber  Co.  v.  Comstock,  (C.  C. 
A.  7th  Cir.  1896)  71  Fed.  477,  34  U.  S. 
App.  414,  18  C.  C.  A.  207;  Benjamin  t\ 
New  Orleans,  (1896)  71  Fed.  758, 
(affirmed  (C.  C.  A.  5th  Cir.  1896)  74 
Fed.  417,  41  U.  S.  App.  178,  20  C.  C.  A. 
591;  Brigel  v.  Tug  River  Coal,  etc.,  Co., 
(1896)  73  Fed.  13. 

The  failure  of  an  amended  bill  filed 
in  a  federal  court  to  allege  the  citizen- 
ship of  the  parties  at  the  time  the  suit 
was  commenced,  as  well  as  at  the  timd 
the  amended  bill  was  filed,  is  fatal  to  the 
jurisdiction  of  the  court  where  that  is 
dependent  on  diversity  of  citizenship. 
Cochran  v.  Pittsburg,  etc.,  R.  Co.,  (W.  D. 
N.  Y.  1907)  150  Fed.  682;  International 
Bank,  etc.,  Co.  t?.  Scott,  (C.  C.  A.  5th 
Cir.  1908)  159  Fed.  58,  86  C.  C.  A.  248; 
Atchison,  etc.,  R.  Co.  t*.  Frederickson,  (C. 
C.  A.  9th  Cir.  1910)  177  Fed.  206,  101 
C.  C.  A.  376. 

Plaintiff's  assignor.— Where  the  juris- 
diction is  dependent  upon  the  citizenship 
of  plaintiff's  assignor,  such  citizenship 
must  also  affirmatively  appear.  Turner 
V.  B^nk  of  North  America,  (1799)  4  Dall. 
8,  1  U.  S.  (L.  ed.)  718;  Montalet  v.  Mur- 
ray, (1807)  4  Cranch  4,  6,  2  U.  S.  (L. 
ed.)  545;  MoUan  v,  Torrance,  (1824)  9 
Wheat.  537,  6  U.  S.  (L.  ed.)  154;  Gibson 
V.  Chew,  (1842)  16  Pet.  315,  10  U.  S. 
(L.  ed.)  977;  Bailey  v.  Dozier,  (1848)  6 
How,  23,  12  U.  S.  (L.  ed.)  328;  Bradley 
17.  Rhines,  (1869)  8  Wall.  393,  19  U.  S. 
(L.  ed.)  467;  Morgan  f.  Gay,  (1873)  19 
WaU.  81,  22  U.  S.  (L.  ed.)  100;  King 
Iron  Bridge,  etc.,  Co.  r.  Otoe  County, 
(1887)  120  U.  S.  225,  7  S.  Ct.  552,  30 
U.  S.  (L,  ed.)  623;  Brock  v.  Northwest- 
em  Fuel  Co.,  (1889)  130  U.  S.  341,  9  S. 
Ct.  552,  32  U.  S.  (L.  ed.)  905;  Glass  v. 
Concordia  Parish  Police  Jury,  (1900) 
176  U.  S.  207,  20  S.  Ct.  346,  44  U.  S. 
(L.  ed.)  436;  North  American  Transp., 
etc.,  Co.  V.  Morrison,  (1900)  178  U.  8. 
262,  20  S,  Ct.  869,  44  U.  S.  (L.  ed.) 
1061;  Donaldson  r.  Hazen,  (1840) 
Hempst.  423,  7  Fed.  Cas.  No.  3,984; 
Campbell  i?.  Jordan,  ( 1847 )  Hempst.  534, 
4  Fed.  Cas.  No.  2,362;  Rogers  t?.  Linn, 
(1840)  2  McLean  126,  20  Fed.  Cas.  No. 
12,015;  Fry  c.  Rousseau,  (1842)  3  Mc- 
Lean 106,  9  Fed.  Cas.  No.  5,141;  Fletcher 
f.  Turner,  (1853)  5  McLean  408,  9  Fed. 
Cas.  No.  4,867;  Brown  i\  Noyes,  (1846) 
2  Woodb.  &  M.  76,  4  Fed.  Cas.  No.  2,023; 
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Bayerque  v.  Haley,  (1856)  McAU.  97,  2 
Fed.  Cas.  No.  1,135;  Shiiford  r.  Cain, 
(1869)  1  Abb.  302,  22  Fed.  Cas.  No. 
12,823;  Stanley  r.  Albany  County,  (1880) 
6  Fed.  254;  Hampton  v,  Truckee  Canal 
Co.,  (1883)  19  Fed.  1;  Raisin  Fertilizer 
Co.  V,  Rnell,  (1884)  21  Fed.  353;  Stanton 
V.  Shipley,  (1886)  27  Fed.  498;  Republic 
Iron  Min.  Co.  r.  Jones,  (1889)  37  Fed. 
721;  Hudson  t.  Bishop,  (1889)  38  Fed. 
680;  U.  S.  National  Bank  t?.  McNnir, 
(1893)  66  Fed.  323;  Benjamin  r.  New 
Orleans,  (C.  C.  A.  6th  Cir.  1896)  74 
Fed.  417,  41  U.  «.  App.  178,  20  C.  C.  A. 
591  (affirming  (1896)  71  Fed.  758); 
Smith  V.  Fificld,  (C.  C.  A.  7th  Cir.' 1899) 
91  Fed.  561,  33  C.  C.  A.  681;  Knight  t. 
Lutcher,  etc..  Lumber  Co.,  (C.  C.  A.  5th 
Cir.  1905)  136  Fed.  404,  69  C.  C.  A.  248, 
rehearing  denied  (C.  C.  A.  5th  Cir.  1905) 
139  Fed.  1007,  71  C.  C.  A.  684;  Forsyth 
Mfg.  Co.  r.  Putnam,  (C.  C.  A.  5th  Cir. 
1905)  139  Fed.  1007,  71  C.  C.  A.  684. 
.  Corporation. — An  allegation  that  a 
party  with  a  corporate  name  is  a  citizen 
of  a  particular  state  is  not  a  sufficient 
averment  of  its  citizenship  as  a  corpora- 
tion. The  averment  should  be  that  it  is 
a  corporation  created  by  the  laws  of 
the  state.  Marshall  v.  Baltimore,  etc., 
R.  Co.,  (1853)  16  How.  314,  14  U. 
S.  (L.  ed.)  953;  Lafayette  Ins.  Co.  r. 
French,  (1855)  18  How.  404,  15  U.  S. 
(L.  ed.)  451;  Covington  Drawbridge  Co. 
I?.  Shepherd,  (1858)  21  How.  112,  16  U. 
S.  (L.  ed.)  38;  U.  S.  Express  Co.  v. 
Kountze,  (1869)  8  Wall.  342,  19  U.  S. 
(L.  ed.)  457;  Pennsylvania  Co.  r.  Quick- 
silver Co.,  (1870)  10  Wall.  553,  19  U.  S. 
(L.  ed.)  998;  MuUer  v.  Dows,  (1876)  94 
U.  S.  444,  24  U.  S.  (L.  ed.)  207;  Chap- 
man V.  Barney,  (1889)  129  U.  S.  677,  9 
S.  Ct.  426,  32  U.  S.  (L.  ed.)  800;  Brock 
V.  Northwestern  Fuel  Co.,  (1889)  130 
U.  S.  341,  9  S.  Ct.  552,  32  U.  S.  (L.  ed.) 
905;  Kansas  City,  etc.,  R.  Co.  r.  Daugh- 
try,  (1891)  138  U.  S.  298,  11  S.  Ct.  308, 
34  U.  S.  (L.  ed.)  963;  Neel  v.  Pennsyl- 
vania Co.,  (1895)  157  U.  S.  153,  15  S. 
Ct.  589,  39  U.  S.  (L.  ed.)  654;  Mattingly 
f.  Northwestern  Virginia  R.  Co.,  (1895) 
158  U.  S.  53,  15  S.  Ct.  726,  39  U.  S.  (L. 
ed.)  894;  Wabash  Western  R.  Co.  v. 
Brow,  (1896)  164  U.  S.  271,  17  wS.  Ct. 
126,  41  U.  S.  (L.  ed.)  431;  Greeley  r. 
Smith,  (1844)  3  Story  76,  10  Fed.  Cas. 
No.  5,747;  New  York,  etc.,  R.  Co.  t;. 
Hyde,  (C.  C.  A.  1st  Cir.  1893)  56  Fed. 
188,  5  U.  S.  App.  443,  5  C.  C.  A.  461; 
St.  Louis,  etc.,  k.  Co.  v.  Newcom,  (C.  C. 
A.  8th  Cir.  1893)  56  Fed.  951,  12  U.  S. 
App.  503,  6  C.  C.  A.  172;  Frisbie  v. 
Chesapeake,  etc.,  R.  Co.,  (1893)  67  Fed. 
1;   De  Loy  r.  Traveler's  Ins.  Co.,    (1893) 

59  Fed.  320;  American  Sugar-Refining 
Co.  V.  Johnson,   (C.  C.  A.  6th  Cir.  1893) 

60  Fed.  503,  13  U.  S.  App.  681,  9  C.  C.  A. 
110;  Grand  Trunk  R.  Co.  r.  Tennant, 
(C.  C.  A.  Ist  Cir.  1895)  66  Fed.  922,  21 
U.   S.   App.   682,   14  C.  C.  A.   190;    Ken- 


nedy V.  Solar  Refining  Co.,  (1895)  69 
Fed.  715;  Chicago  Lumber  Co.  r.  Corn- 
stock,  (C.  C.  A.  7th  Cir.  1896)  71  Fed. 
477,  34  U.  S.  App.  414,  18  C.  C  A.  207; 
Hukill  V.  Maysville,  etc.,  R.  Co.,  (1896) 
72  Fed.  746;  Dalton  v.  Milwaukee  Me- 
cli.anic'8  Ins.  Co.,  (1902)  118  Fed.  876; 
Western  Union  Tel.  Co.  v.  Griffith,  (1898) 
104  Ga.  66,  30  S.  £.  420;  Koehland  r. 
National  Fire  Ins.  Co.,  (1897)  31  Ore. 
205,  49  Pac.  845;  Rathbone  Oil  Tract 
Co.  i;.  Rauch,  (1871)  5  W.  Va.  79. 

Unless  the  party  was  incorporated  by 
a  public  statute.  Covington  Drawbridge 
Co.  V.  Shepherd,  (1867)  20  How.  227,  15 
U.  S.   (L.  ed.)   896. 

Or  unless  facts  are  stated  from  which 
the  same  legal  intendment  arises.  Muller 
V.  Dows,  (1876)  94  U.  S.  444,  24  U.  S. 
(L.  ed.)  207;  Grand  Trunk  R.  Co.  r. 
Tennant,  (C.  C.  A.  1st  Cir.  1895)  66  Fed. 
922,  21  U.  S.  App.  682,  14  C.  C.  A.  190. 

A  corporation  can  be  a  citizen  of  only 
the  state  which  created  it  and  an  allega- 
tion in  a  complaint  that  the  defendant 
"  is  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  State  of 
New  Jersey"  in  legal  intendment,  avers 
citizenship  and  is  sufficient  to  confer 
jurisdiction  on  a  federal  court.  De  Biasi 
c.  Normandy  Water  Co.,  (D.  C.  N.  J. 
1916)   228  Fed.  234. 

A  pleading  averring  that  plaintiff's  as- 
signor was  a  corporation,  with  its  prin- 
cipal office  in  Florida,  and  that  defendant 
resided  in  Alabama,  insufficiently  shows 
the  citizenship  of  the  assignor  and  of  de- 
fendant, and  hence  is  insufficient  to  show 
jurisdiction  in  a  federal  court  on  the 
ground  of  diverse  citizenship.  J.  J.  Mc- 
Caskill  Co.  r.  Dickson,  (C.  C.  A.  5th  Cir. 
1908)    159  Fed.   704,  86  C.  C.   A.   572. 

A  declaration  alleging  that  defendant 
was  a  corporation  organized  under  the 
laws  of  Pennsylvania,  and  that  letters  of 
administration  had  been  tak^i  out  by 
plaintiff  in  New  Jersey,  was  held  to  be 
insufficient  to  confer  federal  jurisdiction 
on  the  ground  of  diverse  citizenship. 
Yeandle  v.  Pennsylvania  R.  Co.,  (C.  C. 
A.  3d  Cir.  1909)  169  Fed.  938,  95  C.  C.  A- 
282. 

An  allegation  of  a  complaint  admitted 
by  answer,  that  "  defendant  is  a  domestic 
corporation  duly  organized  and  existing 
under  the  law^s  of  New  York,  having  its 
principal  office  for  the  transaction  of 
business  in  the  Northern  District  of  New 
York,"  sufficiently  avers  that  the  cor- 
poration is  a  citizen  of  New  York,  for 
the  purpose  of  giving  jurisdiction  to  a 
federal  court.  Sim  Printing,  etc.,  Ass'n 
r.  Edwards,  (1904)  194  U.  S.  377,  24  & 
Ct.  696,  48  U.  S.  (L.  ed.)    1027. 

For  averments  held  sufficient,  see  Mar- 
shall V.  Baltimore,  etc.,  R.  Co.,  (1853) 
16  How.  314,  14  U.  S.-  (L.  ed.)  953; 
where  it  was  alleged  that  the  defendants 
are  *'  a  body  corporate  by  an  act  of  the 
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General  Assembly  of  Maryland;''  Phila- 
delphia, etc,  R.  Co.  V.  Quigley,  (1858) 
21  How.  202,  16  U.  S.  (L.  ed.)  73,  where 
the  company  was  alleged  to  be  "  a  body 
corporate  in  the  state  of  Maryland,  in- 
corporated by  a  law  of  the  Gemiral  As- 
sembly of  Maryland;"  Covington  Draw- 
bridge Co.  V.  Shepherd,  (1858)  21  How. 
112,  le  U.  S.  (L.  ed.)  38,  where  it  wiih 
alleged  that  ''  the  Covington  Drawbridge 
Company  of  Covington  is  a  corporation 
and  citizen  of  the  state  of  Indiana;"  U 
S.  Express  Co.  r.  Komitze,  (1869)  8  Wall. 
342,  19  U.  S.  (L.  ed.)  467,  where  the  de- 
fendant company  was  alleged  to  be  a 
"  foreign  corporation  formed  under  and 
created  by  the  laws  of  the  state  of  New 
York;"  Block  v.  Standard  Distilling,  etc., 
Co.,  ( 1899 )  95  Fed.  978,  where  the  party 
was  described  as  a  corporation  "  organ- 
ized under  and  pursuant  to  the  laws  of 
the  state  of  New  Jersey;"  Ward  v,  George 
F,  Blake  Mfg.  Co.,  (C.  C.  A.  8th  Cir. 
1893)  56  Fed.  437,  12  U.  S.  App.  295, 
5  C.  C.  A.  538,  where  the  plaintiff  was 
alleged  to  be  "a  corporation  organized 
and  domiciled  in  the  state  of  New  York;" 
Lafayette  Ins.  Co.  v.  French,  (1866)  18 
How.  404,  15  U.  S.  (L.  ed.)  451;  Muller 
r.  Dows,  (1876)  94  U.  S.  444,  24  U.  S. 
(L.  ed.)  207;  Baltimore,  etc.,  R.  Co.  v. 
McLaughlin.  (C.  C.  A.  6th  Cir.  1896)  73 
Fed.  619,  43  U.  &  App.  181,  19  C.  C.  A. 
561;  Betancourt  r.  Mutual  Reserve  Fund 
Life  Ass'n,  (1900)  101  Fed.  305;  Black- 
burn V.  Selma,  etc.,  R.  Co.,  (1879)  2 
Flipp.  626,  3  Fed.  Caa.  No.  1,467;  Mexico 
Southern  Bank  r.  Reed,  (1879)   8  Rep.  7, 

17  Fed.  Cas.  No,  9,614;  New  York,  etc., 
R.  Co.  t>.  Shepard,  (1863)   5  McLean  465, 

18  Fed.  Cas.  No.  10,198. 

For  averments  held  insufficient,  see 
Pennsylvania  v.  Quicksilver  Co.,  (1870) 
10  Wall.  653,  19  U.  S.  (L,  ed.)  998, 
where  it  was  alleged  that  the  defendant 
was  "  a  body  politic  in  the  law  of  and 
doing  business  in  the  state  of  Califor- 
nia;" Chapman  v.  Barney,  (1889)  129 
U.  S.  677,  9  S.  Ct.  426,  32  U.  S.  (L.  ed.) 
800,  where  the  plaintiff  was  describcnl  as 
"  president  of  the  United  States  Express 
Company,  a  joint  stock  company  organ- 
ized under  and  by  virtue  of  a  law  of  the 
state  of  New  York,  and  which  said  com- 
pany is  authorized  by  the  laws  of  the 
state  of  New  York  to  maintain  and  bring 
suits  in  the  name  of  its  president,  for  or 
on  account  of  any  right  of  action  accru- 
ing to  said  company  and  a  citizen  of  the 
state  of  New  York,"  the  fatal  defect  con- 
sisting in  the  absence  of  an  averment  that 
the  company  was  a  corporation;  New 
York,  etc.,  R.  Co.  v.  Hyde,  (C.  C.  A. 
Ist  Cir.  1893)  66  Fed.  188,  5  U.  S.  App. 
443,  6  C.  C.  A.  461,  where  the  defendant 
was  alleged  to  be  "a  corporation  duly 
establish^  by  law  and  having  its  prin- 
cipal place  of  business  in  Boston,  in  the 
state  of  Massachusetts;"  American  Sugar- 
Refining  Co.  i\  Tatum,  (C.  C.  A.  5th  Cir. 


1893)  60  Fed.  614,  13  U.  S.  App.  700,  9 
C.  C.  A.  121;  and  American  Sugar  Refin- 
ing Co.  i\  Jolmson,  (C.  C.  A.  5th  Cir. 
1893)  60  Fed.  503,  13  U.  S.  App.  681,  9 
C.  C.  A.  llOf  wherein  the  defendant  was 
alleged  to  be  "  a  corporation  domiciled 
and  doing  business  in  this  city  [Now 
Orleans],  and  a  citizen  of  New  Jersey;" 
Brock  c.  Northwestern  Fuel  Co..  (1889) 
130  U.  S.  341,  9  S.  Ct,  552,  32  U.  S. 
(L.  ed.)  905,  where  it  was  alleged  that 
the  corporation  is  "  doing  business  in  the 
state  of  Iowa;"  Dinsmore  v.  Philadelphia, 
etc.,  R.  Co.,  (1875)  11  Phila.  (Pa.)  48.3, 
32  Leg.  Int.  (Pa.)  388,  7  Fed.  Cas.  No. 
3,921,  wliere  it  was  averred  that  the  com- 
plainant is  "  a  joint  stock  association 
.  .  .  formed  in  the  state  of  New  York, 
by  certain  written  articles  .  .  .  under  the 
laws  of  the  state  of  New  York,  and  having 
the  legal  entity,  powers,  and  immunities 
in  said  laws  provided." 

In  Chicago,  etc.,  R.  Co.  v.  Stephens,  (C. 
C.  A.  6th  Cir.  1014)  218  Fed.  53r>,  the 
court  held  that  in  an  action  by  a  citizen 
of  Tennessee,  an  averment  that  the  de- 
fendant was  "  a  corporation  existing  and 
doing  business  in  the  state  of  Arkansas 
and  Tennessee"  was  insufficient  to  show 
diverse  citizenship.  The  court  said: 
"  The  averment  might  be  true  and  still 
the  corporation  might  not  have  been 
created  under  the  laws  of  either  of  those 
states  or  it  might  have  been  only  in 
virtue  of  the  laws  of  Tennessee  of  which 
state  the  plaintiff  is  a  citizen;.  . 
The  allegations  of  the  amendment,  how- 
ever, amount  to  an  assertion  that  the 
company  is  a  corporation  and  a  citizen 
of  the  state  of  Arkansas,  and,  if  admitted, 
it  might  be  said  with  much  show  of 
reason  that  this  is  tantamount  to  alleging 
that  the  company  was  organized  as  a 
corporation  under  and  according  to  the 
laws  of  Arkansas;  for  in  no  other  way 
could  the  corporation  be  a  '  citizen '  of 
that  state  within  the  meaning  of  the  fe<l- 
eral  jurisdictional  clauses  touching  con- 
troversies or  suits  of  a  civil  nature  'be- 
tween citizens  of  different  states'  article 
3,  §  2,  Const;  setrtion  24,  Judicial  Co<le 
[1912  vSupp.  Fed.  Stat.  Ann.  139].  Still, 
the  corporate  character  of  defendant  is 
neither  admitted  nor  proved  here;  and 
according  to  the  controlling  decisions  an 
allegation  that  a  corporation  is  a  citizen 
of  a  given  state  is  not  sufficient  to  show 
jurisdiction." 

Executor,  administrator,  trustee  or  re- 
ceiver.—  WTiere  an  executor  or  adminis- 
trator or  a  trustee  or  a  receiver  is  a 
party  in  his  representative  capacity  his 
persfjnal  citizenship  must  be  alleged. 
'  Susquehanna,  etc.,  R.,  etc.,  Co.  v,  Blivtch- 
ford,  (1870)  11  Wall.  172,  20  U.  S. 
(L.  ed.)  179;  Dodge  v.  Perkins,  (1827)  4 
Mason  435,  7  Fed.  Cas.  No.  3,054. 

The  citizenship  of  the  individual  mem- 
bers of  the  board  of  trustees  of 
the     Ohio    State     University     does     not 
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sufficiently  appear  for  the  purpose  of  con- 
ferring  jurisdiction  on  the  f^eral  court 
of  a  suit  against  such  board,  from  aver- 
ments that  show  that  the  board,  while 
not  an  Ohio  corporation,  was  created  by 
and  exists  as  an  organized  body  under 
the  laws  of  that  state,  although,  under 
tiie  Ohio  constitution,  no  person  can  be 
elected  or  appointed  to  any  office  in  the 
state  unless  lie  possesses  the  qualifications 
of  an  elector,  and  an  elector  must  be  a 
citizen  of  the  state.  Thomas  r.  Ohio 
State  University,  (1904)  195  U.  S.  207, 
25  S.  Ct.  24,  49  U.  S.  (L.  ed.)  160. 

The  jurisdiction  of  a  federal  court  on 
the  ground  of  diverse  citizenship  over  a 
suit  between  a  citizen  of  Michigan  and 
the  board  of  trustees  of  the  Ohio  State 
Universitv  will  sufficiently  appear,  so  far 
as  the  pleadings  are  concerned,  without 
bringing  the  several  persons  constituting 
the  board  before  the  court  as  defendants, 
where  it  is  averred  that  the  board  was 
created  by  and  exists  as  an  organized 
body  under  the  laws  of  Ohio,  with  power 
to  sue  and  be  sued  by  its  collective 
name,  if  it  is  also  alleged  that  each  in- 
dividual trustee  is  a  citizen  of  that  state. 
Thomas  v.  Ohio  State  University,  (1904) 
195  U.  S.  207,  25  S.  Ct.  24,  49  U.  S. 
(L.  ed.)    160. 

Guardian  or  next  friend. — ^Where  a 
party  sues  by  a  guardian  or  next  friend 
the  citizenship  of  the  party  himself  must 
be  alleged.  Wormley  t?.  Wormley,  (1823) 
8  Wheat.  421.  5  U.  S.  (L.  ed,)  661; 
Williams  v.  Ritchey,  (1874)  3  Dill.  406, 
29  Fed.  Cas.  No.  17,734;  Wiggins  i?. 
Bethune,  (1886)  29  Fed.  51;  Voss  v. 
Neineber,   (1895)   68  Fed.  947. 

Partnerships,  joint  stock  companies 
and  unincorporated  associations. — Where 
jurisdiction  depends  on  citizenship,  if  a 
partnership  or  a  joint-stock  company, 
not  a  corporation,  or  a  voluntary  associa- 
tion is  a  party,  the  citizenship  of  each  of 
the  members  must  be  alleged.  Great 
Southern  Fire  Proof  Hotel  Co.  v,  Jones, 
(1900)  177  U.  S.  449,  20  S.  Ct.  690,  44 
U.  S.  (L.  ed.)  842;  Imperial  Refining 
Co.  i\  Wyman,  (1889)  38  Fed.  574; 
Carnegie  v.  Hulbert,  (C.  C.  A.  1892)  53 
Fed.  10,  10  U.  S.  App.  464,  3  C.  C.  A. 
391;  Turner  v.  Bank  of  North  America, 
(1799)  4  Dall.  8,  1  U.  S.  (L.  ed.)  718; 
Covington  Drawbridge  Co.  v.  Shepherd, 
(1867)  20  How.  227,  15  U.  S.  (L.  ed.) 
890;  Ralya  Market  Co.  r.  Armour  Co., 
(1900)    102  Fed.  533. 

Where  a  declaration  by  a  partnership 
alleged  that  plaintiff  was  a  partnership, 
having  its  prmcipal  place  of  business  in 
K.,  and  authorized  to  sue  and  be  sued  . 
in  the  name  of  Y.  Company,  Limited,  and 
that  each  and  every  member  and  partner 
of  such  association  was  a  citizen  of 
Michigan,  such  allegation  sufficiently 
charged  the  citizenship  of  the  parties 
comprising  the  firm  to  confer  jurisdic- 
tion;  such  associations  being,  under  the 


local  law,  quasi-corporations.  Derk  P. 
Yonkerman  Co.  v,  Charles  H.  Fuller's 
Advertising  Agency,  (N.  D.  111.  1905)  135 
Fed.  613. 

Sufficient  averments. —  That  the  bill 
merely  recites  facts  showing  a  diversity 
of  citizenship  of  the  parties,  instead  of 
making  distinct  traversable  averments 
thereof,  is  not  ground  for  denying-  relief, 
where  the  affidavits  of  the  defendant  do 
not  in  any  way  dispute  the  diversity  of 
citizenship.  Gorham  Mfg.  Co.  «.  Wein- 
traub,  (S.  D.  N.  Y.  1910)  176  Fed.  927. 

Where  a  petition  in  an  action  in  the 
federal  court  sitting  in  Ohio,  for  injuries 
to  a  servajit,  allegS  that  plaintiff  was  a 
citizen  of  Ohio,  and  that  defendant  was  a 
citizen  of  Maryland,  such  allegations 
were  held  to  be  sufficient  to  sustain  the 
jurisdiction  of  the  federal  court,  without 
an  allegation  that  either  party  resided  in 
the  district  where  the  suit  was  brought. 
Baltimore,  etc.,  R.  Co.,  v.  Doty,  (C.  C.  A. 
6th  Cir.  1904)  133  Fed.  866,  67  C.  C.  A. 
38. 

An  averment  that  plaintiff  is  a  resi- 
dent of  the  state  of  I>elaware  will  be  re- 
garded by  an  appellate  court  as  a  suffi- 
cient averment  of  citizenship  in  that 
state,  for  the  purpose  of  giving  jurisdic- 
tion to  a  federal  court,  where  the  un- 
contradicted testimony  shows  a  legal 
domicile  therein  and  that  any  absence 
from  the  state  was  without  intention  to 
abandon  such  domicile.  Sun  Printing, 
etc.,  Ass'n  v.  Edwards,  (1904)  194  U.  S. 
377,  24  S.  Ct.  696,  48  U.  S.  (L.  ed.) 
1027. 

An  averment  of  citizenship  in  a  par- 
ticular federal  district  in  a  state  named 
is  sufficient  as  an  averment  of  citizen- 
ship in  that  state.  Berlin  v.  Jones, 
(1871)  1  Woods  638,  3  Fed.  Cas.  No. 
1,343;  Duryee  v.  Webb,  (1810)  16  Conn. 
558,  note,  8  Fed.  Cas.  No.  4,198;  Edwards 
r.  Nichols,  (1808)  Brun.  Col.  Cas.  (U.  S.) 
43,  3  Day  (Conn.)  16,  8  Fed.  Cas.  No. 
4,296. 

An  averment  that  the  plaintiff  is  "a 
corporation  duly  and  legally  organized  in 
accordance  with  the  laws  of  the  govern- 
ment of  the  United  States  of  America, 
under  the  style  and  name  of  'The  Third 
National  Bank  of  Chattanooga'  in  the 
State  of  Tennessee,  doing  business  as 
bankers  in  the  city  of  Chattanooga  in 
the  State  of  Tennessee"  and  that  plain- 
tiff "claims  of  the  defendant  E.  C.  Gor- 
don, who  resides  in  the  county  of  Lime- 
stone, State  of  Alabama,  in  the  northern 
division  of  the  Northern  District  of  the 
State  of  Alabama,  the  sum  of  five  thou- 
sand dollars  with  interest,"  shows 
affirmatively  and  with  sufficient  distinct- 
ness, the  diverse  citizenship  of  the 
parties.  Gordon  v.  Chattanooga  Third 
Nat.  Bank,  (1892)  144  U.  S.  97,  12  S. 
Ct.  657,  36  U.  S.   (L.  ed.)   360. 

Insufficient  averments. — ^An  averment 
that  a  party  is  a  *'  citizen  or  resident " 
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of  a  certain  state  is  inBnfficient.  Brown 
9.  Keene,  (1834)  8  Pet.  112,  8  U.  S. 
<L.  ed.)  885. 

An  allegation  that  the  citiienehip  of 
the  party  or  parties  is  unkno'vn  is  not 
sufficient.  Tug  River  Coal,  etc.,  Co.  «. 
Brigel,  (C.  C.  A.  6th  Cir.  1896)  67  Fed. 
625,  31  U.  8.  App.  665,  14  C.  C.  A.  577. 

An  averment  that  a  party  is  a  citizen 
of  "  the  United  States  '*  is  insufficient 
Picquet  v.  8wBn,  (1828)  5  Mason  35,  10 
Fed.  Cas.  No.  11,134;  Wilson  i?.  City 
Bank,  (1838)  3  Sumn.  422,  30  Fed.  Cas. 
No.  17,797;  Merserole  v.  Union  Paper 
Collar  Co.,  (1869)  6  Blatchf.  356,  17 
Fed.  Cas.  No.  9,488. 

An  averment  that  a  party  is  "of  a 
certain  place  is  insufficient  as  an  aver- 
ment of  citizenship.  Bingham  v,  Cabot, 
(1798)  3  DalL  382,  1  U.  S.  (L.  ed.)  646; 
Abercrombie  v.  Dupuis,  (1803)  1  Cranch 
343,  2  U.  S.  (L.  ed.)  129;  Wood  c.  Wag- 
non,  (1804)  2  Cranch  9,  2  U.  S.  (L.  ed.) 
191;  Hodgson  v.  Bowerbank,  (1809)  6 
Cranch  303,  3  U.  S.  (L.  ed.)  108;  Jack- 
son V.  Ashton,  (1834)  8  Pet.  148,  8  U.  S. 
(L.  ed.)  898;  Grand  Trunk  R.  Co.  a 
Twitchell,  (C.  C.  A.  Ist  Cir.  1894)  59 
Fed.  727,  21  U.  S.  App.  45,  8  C.  C.  A. 
237. 

An  averment  of  residence  or  that  the 
party  "  lives "  in  a  particular  state,  is 
not  an  averment  of  citizenship  therein 
which  is  essential  to  sustain  the  juris- 
diction. Robertson  v.  Cease,  (1878)  97 
U.  S.  646,  24  U.  S.  (L.  ed.)  1057;  Grace 
V.  American  Cent.  Ins.  Co.,  (1883)  109 
U.  S.  278,  3  S.  Ct.  207,  27  U.  S.  (L.  ed.) 
932;  Everhart  v.  Huntsville  College, 
(1887)  120  U.  S.  223,  7  S.  Ct.  556,  30 
U.  ®.  (L.  ed.)  623;  Menard  t\  Goggan, 
(1887)  121  U.  S.  263,  7  S.  Ct.  873,  30 
U.  9.  (L.  ed.)  914;  Denny  v.  Pironi, 
(1891)  141  U.  S.  121,  11  S.  Ct.  966,  35 
U.  S.  (L.  ed.)  657;  Shaw  v,  Quincy  Min. 
Co.,  (1892)  145  U.  S.  444.  12  ®.  Ct.  935, 
36  U.  S.  (L.  ed.)  768;  Southern  Pac.  Co. 
r.  Denton,  (1892)  146  U.  S.  202,  13  S. 
Ct.  44,  36  U.  S.  (L.  ed.)  943;  Pennsyl- 
vania Co.  r.  Bender,  (1893)  148  [J.  S. 
265,  13  S.  Ct.  591,  37  U.  S.  (L.  ed.)  441; 
Wolfe  t?.  Hartford  Life,  etc.,  Ins.  Co., 
(1893)  148  U.  S.  389,  13  S.  Ct.  602,  37 
U.  S.  (L.  ed.)  493;  Cooper  v.  Newell, 
(1895)  155  U.  S.  532,  15  S.  Ct.  356,  39 
U.  S.  (L.  ed.)  249;  Oxley  Stave  Co.  t?. 
Butler  County,  (1897)  166  U.  S.  648,  17 
S.  Ct.  709,  41  U.  S.  (L.  ed.)  1149;  Evans 
r.  Davenport,  (1849)  4  McLean  674,  8 
Fed.  Cas.  No.  4,658;  Pacific  Postal  Tel. 
Cable  Co.  r.  Irvine,  (1892)  49  Fed.  113; 
Tinsley  v.  Hoot,  (C.  C.  A.  6th  Cir.  1893) 
63  Fed.  682,  2  U.  S.  App.  648,  3  C.  C.  A. 
612;  Texas,  etc.,  R.  Co.  v.  Rogers,  (C.  C. 
A.  6th  Cir.  1893)  67  Fed.  378,  13  U.  S. 
App.  647,  6  C.  C.  A.  403;  Grand  Trunk 
R.  Co.  r;  Twitchell,  (C.  C.  A.  1st  Cir. 
1894)  69  Fed.  727,  21  U.  S.  App.  46,  8 
C.  C.  A.  237;  Danahy  v.  National  Bank, 
(C.   C!   A.    7th  Cir.   1894)    64   Fed.   148, 


24  U.  S.  App.  351,  12  C.  C.  A.  75;  Tug 
River  Coal,  etc.,  Co.  v.  Brigel,  (C.  0.  A. 
6th  Cir.  1896)  67  Fed.  625,  31  U.  S.  App. 
666,  14  C.  C.  A.  677;  Hunt  t?.  Howes, 
(C.  C.  A.  6th  Cir.  1896)  74  Fed.  657, 
1008,  41  U.  S.  App.  152,  21  C.  C.  A.  356; 
Preferred  Ace.  Ins.  Co.  i\  Barxer,  (C.  C. 
A.  6th  Cir.  1898)  88  Fed.  814,  68  U.  S. 
App.  171,  32  C.  C.  A.  124;  Gale  v. 
Southern  Bldg.,  etc.,  Ass'n,  (1902)  117 
Fed.  733. 

A  mere  averment  that  a  party  is  a 
resident  or  inhabitant  of  a  certain  state 
is  not  an  averment  of  his  citizenship  in 
that  state,  for  the  purpose  of  showing 
the  jurisdiction  of  a  federal  court.  Atch- 
ison, etc.,  R.  Co.  17.  Frederickson,  (C.  C. 
A.  9th  Cir.  1910)  177  Fed.  206,  101  C.  C. 
A.  376. 

"  Mere  residence  may  be  for  a  tran- 
sient purpose,  as  for  business,  for  a  fixed 
period,  or  limited  by  an  expected  future 
event  upon  the  happening  of  which  there 
is  a  purpose  to  return  or  remove.  The 
two  elements  of  residence  and  the  inten- 
tion that  such  residence  shall  be  per- 
manent must  concur  to  make  citizenship. 
It  has  consequently  been  held  from  the 
b^inning  that  an  averment  of  residence 
is  not  the  equivalent  of  an  averment  of 
citizenship  for  the  purpose  of  supporting 
jurisdiction  in  the  courts  of  the  United 
States."  Marks  v.  Marks,  (C.  C.  Tenn. 
1896)  76  Fed.  321;  Thomas  r.  D.  O. 
Mills  Nat.  Bank,  (C.  C.  A.  7th  Cir.  1901) 
106  Fed.  438,  45  C.  C.  A.  407;  Gale  v. 
Southern  Bldg.,  etc.,  Ass'n,  (W.  D,  Va. 
1902)  117  Fed.  732;  Yocum  v.  Parker, 
(C.  C.  A.  8th  Cir.  1904)  130  Fed.  770, 
66  C.  C.  A.  80;  Stockwell  v.  Boston,  etc, 
R.  Co.,  (C.  C.  Vt.  1904)  131  Fed.  162; 
Mohican  Tp.  t\  Johnson,  (C.  C.  A.  6th 
Cir.  1904)  133  Fed.  624,  66  C.  C.  A.  592; 
Sanbo  t?.  Union  Pac.  Coal  Co.,  (C.  C.  A. 
8th  Cir.  1906)  140  Fed.  713,  72  C.  C.  A. 
24. 

And  this  ruling  has  Veen  adhered  to  to 
the  present  time,  and  has  been  held  to  be 
unanected  bv  the  definition  of  citizenship 
as  containea  in  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United 
States,  wherein  it  is  declared  that  all 
persons  bom  or  naturalized  in  the  United 
States  and  subject  to  the  jurisdiction 
thereof  are  citizens  of  the  United  States 
and  of  the  state  wherein  thev  reside. 
Marks  v.  Marks,  (C.  C.  Tenn.  1896)  75 
Fed.  321,  [citing  Shaw  v.  Quincy  Min. 
Co.,  (1892)  145  U.  S.  444,  12  S.  Ct.  935, 
36  U.  S.  (L.  ed.)  768;  Anderson  t\  Watt, 
(1891)  138  U.  S.  694,  11  S.  Ct.  449,  34 
U.  S.   (L.  ed.)    1078. 

Where,  in  an  action  in  which  federal 
jurisdiction  depended  solely  on  diversity 
of  citizenship,  there  was  nothing  in  the 
record  to  show  that  either  plaintiff  or 
defendant  was  a  citizen  of  any  state,  but 
the  complaint  alleged  that  plaintiffs  were 
residents  and  inhabitants  of  Kentucky, 
but  did  not  state  the  residence  of  the  de- 
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fend  ants,  and  there  was  nothing  to  show 
the  domicile  of  the  parties,  as  distin- 
guinhed  from  residence,  jurisdiction  was 
not  shown.  Newcomb  r.  Burbank,  (C.  C. 
A.  2d  Cir.  1910)  181  Fed,  334,  104  C.  C. 
A.  164. 

The  allegation  that  a  party  was  a 
'*  resident  "  of  a  certain  town  and  county 
in  another  state  is  not  an  averment  of 
citizenship,  necessary  to  show  jurisdic- 
tion of  a  federal  court  based  on  diversity 
of  citizenship.  Mayer  v.  Cohrs,  (E.  D. 
Wash.  1011)   188  Fed.  443. 

An  allegation  in  a  complaint  that 
plaintiff  is  a  "  bona  fide  resident ''  of  a 
certain  state  is  not  equivalent  to  alleging 
his  citizenship  in  such  state,  and  is  not 
sufficient  to  give  a  federal  court  jurisdic- 
tion on  the  ground  of  diversity  of  citizen- 
ship. Koike  V.  Atchison,  etc.,  R.  Co., 
(N.  D.  Cal.  1907)    157  Fed.  623. 

Where  the  plaintiff's  declaration  al- 
leged that  he  was  a  resident  of  the  city 
of  Dickson,  Tennessee,  and  that  defendant 
was  a  corporation  organized  under  the 
laws  of  New  Jersey,  it  was  held  that 
while  such  averment  sufficiently  alleged 
defendant's  citizenship  to  sustain  the 
jurisdiction  of  the  federal  court,  the  al- 
legation of  plaintiff's  residence  was  not 
a  sufficient  allegation  of  citizenship. 
Crosby  i\  Cuba  R.  Co.,  (C.  C.  N.  J.  1908) 
158  Fed.   144. 

W^here  a  bill  for  an  injunction  in  the 
federal  court  was  sustainable  only  on  the 
ground  of  diverse  citizenship,  and  it 
failed  to  show  that  all  the  parties  on  one 
side  of  the  controversy  were  entitled  be- 
cause of  diverse  citizenship  to  sue  all  the 
parties  on  the  other  side,  it  did  not 
present  a  case  of  federal  jurisdiction. 
Barnes  v.  Berry,  (S.  D.  Ohio  1907)  156 
Fed.  72. 

Insufficient  averment  as  jurisdictional 
defect. — An  erroneous  statement  in  the 
declaration  as  to  the  citizenship  of  one 
of  the  parties  to  the  suit,  where  the  court 
would  have  jurisdiction  in  any  event,  is 
not  a  jurisdictional  defect.  Commercial 
Bank  of  Commerce  v.  Green,  (1878)  2 
Flipp.  181,  6  Fed.  Cas.  No.  3,059. 

Resort  may  be  had  to  the  entire  record 
for  the  purpose  of  curing  a  defective 
averment  of  citizenship,  where  the  juris- 
diction of  the  lower  federal  court  is  as- 
serted to  depend  upon  diversity  of  citizen- 
ship. Sun  Printing,  etc.,  Ass'n  v.  Ed- 
wards, (1904)  194  U.  8.  377,  24  S.  Ct. 
696,  48  U.  S.   (L.  ed.)   1027. 

The  testimony  of  a  plaintiff  that  he 
was  at  '*  home ''  in  a  certain  town  and 
that  he  lived  there  is  sufficient  proof  of 
bis  citizenship  in  the  state  in  which  such 
town  is  situated  to  sustain  the  juris- 
diction of  a  federal  court  in  a  suit 
against  a  corporation  of  another  state, 
although  the  averment  of  citizenship  in 
his  declaration  is  defective.  Baltimore, 
etc.,  R.  Co.  tx  Davis,  (C.  C.  A.  7th  Cir. 
1906)   149  Fed.  191,  79  C.  C.  A.  139. 


An  allegation  in  a  petition  that  plain- 
tiff is  a  citizen  *'  of  said  county  of  Mon- 
roe, in  the  said  state  of  Michigan,"  while 
inexact  as  an  averment  of  eitixenship  of 
the  state  of  Michigan  for  the  purpose  of 
showing  jurisdiction  in  a  federal  court, 
will  be  treated  as  sufficient,  especially  in 
an  appellate  court,  when  it  has  been  bo 
construed  and  treated  by  both  court  and 
counsel  in  the  trial  court,  which  made  a 
finding  of  the  fact  in  accordance  there- 
with. Toledo  Traction  Co.  v.  Cameron, 
(C.  C.  A.  6th  Cir.  1905)  137  Fed.  48, 
69  C.  C.  A.  28. 

Amendment. —  Failure  to  aver  citizen- 
ship is  curable  by  amendment  and  it  is 
not  only  within  the  power  but  the  duty 
of  the  court,  on  its  attention  being  called 
to  the  fact,  to  allow  such  amendment  to 
be  made.  Howard  v.  DeCordova,  ( 1900) 
177  U.  S.  609,  20  S.  Ct.  817,  44  U.  S. 
(L.  ed.)   908. 

Where  a  demurrer  to  a  declaration  in 
a  federal  court  was  sustained  because  of 
an  insufficient  averment  of  diversity  of 
citizenship  on  which  jurisdiction  de- 
pended, it  was  held  that  the  plaintiff  was 
entitled  to  amend  the  writ  to  show  di- 
versity of  citizenship  according  to  the 
fact.  Stock  well  v.  Boston,  etc.,  R.  Co., 
(C.  C.  Vt.  1904)    131  Fe<l.  153. 

Where  the  original  petition  in  an  ac- 
tion contains  the  requisite  averments  to 
give  a  federal  court  jurisdiction,  such 
jurisdiction  is  not  lost  because  an 
amended  petition  alleged  plaintiff's  cit- 
izenship in  the  present  tense  only.  Toledo 
Traction  Co.  r.  Cameron,  (C.  C.  A.  6th 
Cir.  1905)  137  Fed.  48,  69  C.  C.  A.  28; 
Campbell  t?.  Johnson,  (C.  C.  A.  9th  Cir. 
1909)    167  Fed.  102,  92  C.  C.  A.  554. 

But  where  the  complaint  in  an  action 
in  a  federal  court,  in  which  jurisdiction 
depended  on  diversity  of  citizenship, 
failed  to  allege  the  plaintiff's  citizenship, 
an  amendment  to  cure  the  defect  and 
show  jurisdiction  must  allege  the  requi- 
site citizenship,  not  only  at  the  time  it 
is  filed,  but  at  the  time  the  action  was 
commenced.  Sanbo  i?.  Union  Pac.  C^oal 
Co.,   (C.  C.  Colo.  1906)    146  Fed.  80. 

The  power  of  a  federal  court  of  equity 
to  allow  an  amendment  of  a  complaint 
by  striking  out  the  name  of  a  party  com- 
plainant so  as  to  give  the  court  jurisdic- 
tion, and  the  propriety  of  exercising  such 
power,  if  it  exists,  should  only  be  deter- 
mined upon  regular  application  and  due 
notice  and  hearing.  Riggs  r.  Brown,  (S. 
D.  N.  Y.  1909)    172  Fed.  637. 

Plea  in  abatement  to  jurisdiction. — 
Where  a  party  puts  in  a  plea  in  abate- 
ment to  the  jurisdiction,  and  the  issue 
so  raised  by  the  plea  is  tried  and  deter- 
mined upon  sufficient  pleadings  as  to 
form  and  substance,  it  is  determined  for 
the  case,  and  the  question  cannot  again 
be  raised.  Sharon  i\  Hill,  (C.  C.  Cal. 
1885)    26  Fed.  722. 

Cross  Bill. —  The  dismissal  of  a  bill  to 
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quiet  title  to  a  mining  claim  does  not 
carry  witJi  it  a  cross  bill  filed  by  de- 
fendant seeking  to  have  the  title  to  the 
same  claim  quieted  in  him  and  which 
alleges  facts  not  allied  in  the  original 
bill;  nor  is  it  necessary  to  the  retaining 
of  a  suit  for  trial  on  the  cross  bill,  where 
it  is  in  a  federal  court,  that  the  cross 
bill  should  contain  the  jurisdictional  Al- 
legations as  to  the  citizenship  of  ths 
parties,  which  was  shown  by  the  original 
bill.  Badger  Gold  Min.,  etc.,  Co.  .  t\ 
Stockton  Gold,  etc.,  Min.  Co.,  (C.  C.  Ore. 
lOOo)    139  Fed.  838. 

XIII.  Suits  between  Citizens  of  State 
and  fobbion  state,  citizen  ob 
Subject 

1.  Citizen  of  State  and  Citizen  or  Subject 
of  Foreign  State 

a^  In  General 

The  statute  gives  the  federal  court 
jurisdiction  of  a  controversy  between 
citizens  of  a  state  and  foreign  states, 
citizens,  or  subjects,  and  where  the  action 
is  between  the  citizen  of  a  state  and  the 
subject  of  a  foreign  state,  the  court  has 
jurisdiction  on  account  of  the  character 
of  the  parties,  without  reference  to  which 
of  them  is  plaintiff  or  defendant.  Hinck- 
ley V.  Byrne,  (1867)  Deady  224,  12  Fed. 
Cas.  No.  6,510;  Ladew  v.  Tennessee  Cop- 
per Co.,  (S.  D.  Tenn.  1910)  179  Fed. 
246;  Katalla  Co.  i\  Rones,  (C.  C.  A.  9th 
Cir.  1911)  186  Fed.  30,  108  C.  C.  A.  132, 
affirming  (W.  D.  Wash.  1910)  182  Fed. 
946;  Surairtz  v.  Pristasz,  (C.  C.  A.  3d 
Cir.  1912)  201  Fed.  336,  119  C.  C.  A. 
673. 

A  suit  for  $10,000  brought  by  citizens 
and  residents  of  France  against  an 
Illinois  corporation  is  within  the  juris- 
diction of  the  federal  Circuit  Court.  Fri- 
bourg  V,  Pullman  Co.,  (E.  D.  N.  C. 
1910)    176  Fed.  981. 

b.  "  Citizen  of  State  " 

One  of  the  parties  must  be  a  citizen  of 
a  particular  state  and  it  is  not  enough 
that  he  is  a  citizen  of  the  United  States. 
Prentis  v.  Brennan,  (.1851)  2  Blatchf. 
162,  19  Fed.  Cas.  No.  11,385;  Mossman  r. 
Higginaon,  (1800)  4  Dall.  12,  1  U.  S. 
(L.  ed.)  720. 

Where  the  plaintiff  was  a  native  of 
New  York,  but  had  resided  in  Canada 
and  been  in  business  there  for  thirty 
years  before  bringing  his  suit,  and  re- 
sided there  when  he  brought  his  suit,  and 
had  taken  the  oath  of  allegiance  there  to 
the  Queen  of  Great  Britain,  and  the  de- 
fendant was  a  citizen  of  Canada  and  a 
subject  of  the  Queen  of  Great  Britain,  it 
waff  held  that  a  federal  court  had  no 
jurisdiction  of  the  case,  for  though  the 
plaintiff  might,  for  some  purposes,  be 
regarded  as  a  citizen  of  the  United 
States,  he  was  not  a  citizen  of  the  state 
of  New  York,  which  was  essential  to  give 


jurisdiction.  Prentiss  v,  Brennan, 
(1851)  2  Blatchf.  162,  19  Fed.  Cas.  No. 
11,385. 

Where  a  party  defendant  is  a  citizen 
of  the  United  States  and  resident  in  a 
foreign  country,  not  having  any  inhab- 
itancy in  any  state  of  the  Union,  the 
federal  courts  of  the  United  States  have 
no  power  to  maintain  jurisdiction  over 
him,  in  a  suit  brought  by  an  alien  against 
him,  although  he  has  property  within 
the  district  which  may  be  attached.  Pic- 
quet  r.  Swan,  (1828)  5  Mason  35,  19 
Fed.  Cas.  No.  11,134. 

c.  Citizen  or  Subject  of  Foreign  State 

In  general. —  Mere  removal  from  the 
United  States  of  a  person  born  here,  and 
a  residence  in  a  foreign  country  for  a 
period  of  years,  without  any  showing  of 
intention  to  become  a  citizen  of  such 
country,  does  not  render  such  person  an 
alien  so  as  to  give  a  federal  court  juris- 
diction of  an  action  brought  against  her 
by  a  citizen  of  the  United  States.  Ham- 
merstein  v,  Lyne,  (W.  D.  Mo.  1912)  200 
Fed.  165. 

A  native-bom  American  citizen,  dom- 
iciled in  a  foreign  country,  and  carrying 
on  .  business  in  a  house  of  trade  estab- 
lished there,  but  never  naturalized  there, 
is  not  to  be  deemed  an  alien  merchant 
and  entitled  to  maintain  a  suit  at  law 
or  equity  in  the  federal  courts,  touching 
the  business  or  trade  of  said  house, 
agfainst  a  citizen  of  the  state  of  his  birth, 
and  of  the  state  where  the  suit  is 
brought.  Wildes  v,  Parker,  (1839)  3 
Sumn.  593,  29  Fed.  Cas.  No.  17,652. 

But  a  citizen  of  Cuba  is  a  citizen  of  a 
foreign  state  within  this  clause.  Betan- 
court  V.  Mutual  Reserve  Fund  L.  Ass'n, 
(S.  D.  N.  Y.  1900)    101  Fed.  305. 

And  an  alien  resident  in  New  Jersey 
who  holds  land  under  a  special  law  of 
that  state  may  sustain  a  suit  in  the 
federal  court  relating  to  such  land. 
Bonaparte  i?.  Camden,  etc.,  R.  Co.,  (1830) 
Baldwin  205,  3  Fed.  Cas.  No.  1,617. 

Corporation.— ^A  corporation  created  by 
the  laws  of  a  foreign  country  is  a  foreign 
citizen.  Sherwood  t?.  Newport  News,  etc., 
Val.  Co.,  (W.  D.  Tenn.  1893)  55  Fed. 
1;  Shattuck  v.  North  British,  etc.,  Ins. 
Co.,  (C.  C.  A.  8th  Cir.  1893)  68  Fed. 
609,  7  C.  C.  A.  386;  Pelzer  Mfg.  Co.  v. 
Hamburg-Bremen  Fire  Ins.  Co.,  (C.  C. 
S.  C.  1894)  62  Fed.  1;  Terry  r.  Imperial 
Fire  Ins.  Co.,  (1874)  3  Dill.  408,  23  Fed. 
Cas.  No.  13,838. 

Consul  of  foreign  nation. —  The  juris* 
diction  thus  conferred  without  qualifica- 
tion is  not  defeated  by  the  fact  that  the 
alien  happens  to  be  the  consul  of  a  for- 
eign nation.  Bors  1?.  Preston,  (1884)  111 
U.  S.  252,  4  S.  Ct.  407,  28  U.  S.  (L.  ed.) 
419;  St.  Luke's  hospital  v.  Barclay, 
(1855)  3  Blatchf.  259,  21  Fed.  Cas.  No. 
12,241. 
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Partnership  composed  of  aliens. — ^Where 
certain  of  the  members  of  a  limited 
pcrtnership,  organized  under  the  laws  of 
New  York,  were  aliens,  and  such  partner- 
ship was  joined  with  a  foreign  corpora- 
tion as  a  plaintiff  in  an  action  in  the 
federal  court  in  New  York  against  a  firm 
composed  of  citizens  of  New  York,  it  was 
held  that  such  limited  partnership  should 
not  be  treated,  for  the  purpose  of  deter- 
mining jurisdiction,  as  it  it  were  a  corpo- 
ration located  in  New  York,  but  that  the 
members  thereof  retained  their  individual 
rights  as  aliens  which  entitle  them  to  sue 
in  the  federal  courts.  Jewish  Coloniza- 
tion Assoc'n  V,  Solomon,  (S.  D.  N.  Y. 
1903)    125  Fed.  094. 

d.  Several  Parties  Plaintiffs  and 
Defendants 

The  authorities  are  in  conflict  aa  to 
whether  a  federal  court  has  jurisdiction 
of  a  case  where  citizens  of  a  state  Hre 
plaintiff  and  citizens  of  a  different  state 
and  aliens  are  defendants.  It  has  been 
held  that  such  a  case  would  fall  within 
the  federal  jurisdiction.  Ballin  v,  Lehr, 
(S.  D.  N.  Y.  1885)  24  Fed.  193;  Roberts 
r.  Pacific,  etc.,  Ry.,  etc.,  Co.,  (C.  C.  A. 
9th  Cir.- 1903)  121  Fed.  785,  58  C.  C.  A. 
61;  Ladew  t\  Tennessee  Copper  Co.,  (S. 
D.  Tenn.  1910)  179  Fed.  245;  Baker  v. 
Pinkham,  (£.  D.  S.  C.  1914)  211  Fed. 
728;  Bradshaw  v,  Bowden,  (W.  D.  Wash. 
1914)  226  Fed.  323.  See  also,  notes  to 
Judicial  Code,  sec.  28,  infra,  this  title, 
vol.  5. 

See  to  the  same  effect  Ryan  v.  Ohmer, 
(S.  D.  N.  Y.  1916)  233  Fed.  165,  wherein 
the  question  arose  on  a  motion  to  dis- 
miss in  the  federal  court  for  want  of 
jurisdiction  because  the  plaintiff  was  a 
citizen  of  New  York,  two  of  the  defend- 
ants citizens  of  Ohio,  and  the  third  de- 
fendant an  alien  corporation;  in  other 
words  because  a  New  York  plaintiff  eued 
in  New  York  and  joined  as  defendHnts 
two  Ohio  citizens  and  a  Canadian  alien 
corporation.  The  motion  was  denied. 
Referring  to  the  wide  diversity  of  opinion 
outstandmg,  as  set  forth  in  the  preceding 
note,  the  court  said:  ''An  analysis  of  the 
reasoning  which  has  led  the  various 
courts  and  text-book  writers  to  come  to 
their  conclusions  will  not  be  profitable. 
The  question  will  continue  to  oe  one  as 
to  which  marked  differences  of  opinion 
will  exist  until  the  Supreme  Court  has 
occasion  to  construe  the  statute.  Of 
course,  the  question  is  close,  and,  ordin- 
arily, a  doubt  will  be  resolved  against 
jurisdiction;  but  as  between  the  narrow 
view,  well  supported  by  close  reasoning, 
and  the  broader  view,  which  seeks  to 
escape  too  fine  a  distinction,  I  choose  the 
latter.  I  do  this  the  more  willingly 
because  a  reading  of  the  complaint  sug- 
gests to  me  that  a  considerable  delay  in- 
cident to  the  settlement  of  the  question 


of  jurisdiction  might  do  injustice  to 
plaintiff  in  denyinf^  to  him  an  oppor- 
tunity to  obtain  his  relief  promptly,  if 
he  is  entitled  to  it." 

The  following  authorities  support  the 
propositions  that  where  there  are  several 
parties  plaintiffs  or  defendants,  all  the 
necessary  parties  of  one  side  must  be 
citizens  of  a  state  and  all  on  the  other 
side  citizens  of  a  foreign  country. 
Hervey  tx  Illinois  Midland  R.  Co.,  il876) 
7  Biss.  103,  12  Fed.  Cas.  No.  6,434;  Meyer 
V.  Herrera  (W.  D.  Tex.  1889)  41  Fed.  65; 
Pooley  t?.  Luco,  (S.  D.  Cal.  1896)  72  Fed. 
561;  Tracy  v.  Morel,  (C.  C.  Neb.  1898) 
88  Fed.  801 ;  Qage  v.  Riverside  Trust  Co. 
(S.  D.  CaL  1906)   156  Fed.  1002. 

e.  Pleading 

The  facts  upon  which  jurisdiction 
depends  must  appear  afiSrmatively  from 
the  record.  One  party  must  be  alleged 
to  be  a  citizen  of  a  particular  state,  and 
the  other  a  citizen  of  some  one  foreign 
state.  Mossman  v,  Higginson,  (1800)  4 
Dall.  12,  1  U.  S.  (L.  ed.)  720;  Jackson 
V.  Twentyman,  (1829)  2  Pet.  136,  7  U.  S. 
(L.  ed.)  374;  Bors  t?.  Preston,  (1884)  111 
U.  S.  262,  4  S.  Ct  407,  28  U.  S.  (L.  ed.) 
419;  Picquet  v.  Swan,  (1828)  5  Mason 
35,  19  Fed.  Cas.  No.  11,134;  Wilson  v. 
City  Bank,  (1838)  3  Sumn.  422,  30  Fed. 
Cas.  No.  17,797. 

It  cannot  be  inferred  argumentatively, 
from  the  circumstance  that  one  of  the 
parties  holds  and  exercises  the  office  of 
consul  of  a  foreign  country,  that  he  is 
a  subject  of  such  coimtry.  Bors  v.  Pres- 
ton, (1884)  111  U.  S.  252,  4  S.  Ct.  407, 
28  U.  S.   (L.  ed.)   419. 

One  of  the  parties  must  be  described  as 
a  citizen  of  some  particular  state.  Stat- 
ing him  to  be  a  citizen  of  the  United 
States  is  not  sufficient  Picquet  v.  Swan, 
(1828)  5  Mason  35,  19  Fed.  Cas.  No. 
11,134. 

Nor  is  it  sufficient  to  all^e  that  the 
other  party  is  an  alien.  There  must  also 
be  an  allegation  that  he  is  a  subject  or  a 
citizen  of  some  one  foreign  state.  Wilson 
V.  City  Bank,  (1838)  3  Sumn.  422,  30 
Fed.  Cas.  No.  17,797. 

A  description  of  plaintiff  as  "  a  citizen 
of  London,  Englana,*'  is  not  a  sufficient 
averment  that  plaintiff  is  a  citizen  of 
Great  BriUin.  Stuart  v,  Easton,  ( 1895) 
156  U.  S.  46,  15  S.  Ct.  268,  39  U.  S. 
(L.  ed.)   341. 

A  description  of  complainants  as  "  all 
of  Cognac  in  France,  and  citizens  of  the 
republic  of  France,"  is  sufficient,  without 
an  averment  of  alienage.  Hennessy  v, 
Richardson  Drug  Co.,  (1903)  189  U.  S. 
25,  23  S.  Ct.  532,  47  U.  S.  (L.  ed.)   697. 

The  alienage  of  the  plaintiff  is  suf- 
ficiently alleged  to  sustain  the  jurisdic- 
tion of  a  federal  Circuit  C!ourt  by  an 
averment  in  the  complaint  that  "  the 
plaintiff  now  is,  and  for  more  than  one 
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vear  last  past  has  been,  a  resident  of 
Washington  and  a  citizen  of  Sweden/'  al- 
though, at  the  time  the  action  was 
brought,  Sweden  was  under  a  monarchi- 
cal form  of  government,  since  the  desig- 
nation **  citizen  of  Sweden  **  could  only 
have  been  intended  as  a  statement  of  the 
nationality  of  the  plaintiff,  viz.,  the 
country  to  which  he  bore  allegiance.  C.  H. 
Nichols  Lumber  Co.  v,  Franson,  (1»()6) 
203  U.  S.  278,  27  S.  Ct.  102,  61  U.  S.  (L. 
ed.)    181. 

Where  federal  jurisdiction  of  an  action 
by  the  liquidating  committee  of  a  bank 
depended  on  diverse  citizenship,  and 
plaintiff's  petition  only  alleged  tliat  all 
of  such  committee  resided  in  the  Repub- 
lic of  Mexico,  but  there  was  no  averment 
that  they  were  citizens  of  the  Republic 
of  Mexico,  it  was  held  that  jurisdiction 
was  not  shown,  and  that  the  defect  was 
not  cured  by  a  recital  in  a  motion  for 
rehearing  of  a  motion  to  dismiss  that  it 
appeared  on  the  face  of  defendant's 
pleading  that  the  "plaintiff"  was  a  resi- 
dent citizen  of  the  Republic  of  Mexico, 
the  plaintiff  referred  to  being  the  liqui- 
dating committee  of  the  bank,  and  not 
the  individuals  who  were  the  realj)lain- 
tiffs.  International  Bank,  etc.,  Go.  v, 
Scott,  (C.  €.  A.  5th  Cir.  1908)  159  Fed. 
58,  86  €.   C.   A.  248. 

An  allegation  that  plaintiff  is  a  citizen 
of  the  British  Ehnpire  is  not  a  sufficient 
allegation  that  he  is  an  alien,  and  a 
citizen  or  subject  of  some  one  foreign 
state,  for  the  purpose  of  conferring  juris- 
diction on  a  federal  court  in  a  suit 
against  a  citizen  of  a  state.  Von  Voight 
v.  Michigan  Cent.  R.  Co.,  (S.  D.  N.  Y. 
1904)    130  Fed.  398. 

A  description  of  plaintiff  in  a  com- 
plaint as  **  a  resident  of  Ontario,  Canada, 
and  a  citizen  of  the  Dominion  of  Canada 
and  of  the  Empire  of  Great  Britain,"  is 
not  equivalent  to  an  averment  that  plain- 
tiff is  a  subject  of  the  Queen  of  England 
and  an  alien,  and  does  not  affirmatively 
show  his  alienage.  Rondot  v.  Rogers  Tp., 
(C.  C.  A.  8th  Cir.  1897)  79  Fed.  678,  25 
C.  C.  A.   145. 

An  allegation  that  the  plaintiff  is  a 
*'  foreign  corporation  duly  incorporated 
under  the  laws  of  Great  Britain  "  m  legal 
effect  is  the  same  as  saying  that  it  is 
a  subject  of  Great  Britain,  and  is  suf- 
ficient. Dundee  Mortg.,  etc..  Invest.  Co. 
r.  School-Dist.  No.  1,  (C.  C.  Ore.  1884) 
21  Fed.  151. 

The  declaration  may  be  amended  to 
show  that  plaintiff  was  an  alien  when 
the  action  was  commenced,  instead  of  a 
citizen  as  alleged.  Betzoldt  v.  American 
Ins.  Co.,  (E.  D.  Mich.  1891)  47  Fed.  705. 

2.  Suit  by  Foreign  State 

A  suit  in  equity  to  set  aside  an  award 
of  arbitrators  may  be  maintained  in  a 
court  of  the  United  States  by  a  foreign 
state  against  a  corporation  of  the  state 


in  which  the  suit  is  brought.  Republic 
of  Colombia  i\  Cauca  Co.,  (1903)  190 
U.  S.  524,  23  S.  Ct.  704,  47  U.  S.  (L.  ed.) 
1159,  reversing  (C.  €.  A.  4th  Cir.  1902) 
113  Fed.  1020  mem.,  61  C.  C.  A.  604. 

A  federal  court,  whose  action  was  in- 
voked by  the  Republic  of  Colombia  to  set 
aside  an  award  made  against  it  in  arbi- 
tration proceedings,  has  the  same  power 
to  decree  the  payment  of  interest  from 
the  date  fixed  for  payment  by  the  award 
as  in  an  ordinary  case.  Ew  p.  Colombia, 
(1904)  195  U.  S.  604,  25  S.  Ct.  107,  49 
U.  S.  (L.  ed.)   338. 

XIV.  Suits  betwee^t.  Aliens 

A  federal  court  has  no  jurisdiction  of 
a  suit  between  aliens,  where  no  federal 
question  is  involved.  Montalet  «.  Mur- 
ray, (1807)  4  Cranch  46,  2  U.  S.  (L.  ed.) 
545;  Hodgson  v,  Bowerbank,  (1800)  5 
Cranch  303,  3  U.  S.  (L.  ed.)  108;  Jack- 
son V,  Twentyman,  (1829)  2  Pet.  136,  7 
L.  S.  (L.  ed.)  374;  Prentiss  v.  Brennan, 
(1851)  2  Blatchf.  162,  19  Fed.  Cas.  No. 
11,385;  Rateau  v,  Bernard,  (1854)  3 
Blatchf.  244,  20  Fed.  Cas.  No.  11,570; 
Hinckley  v.  Byrne,  (1867)  Deady  224, 
12  Fed.  Cas.  No.  6,510;  Lacroix  v.  Lyons, 
(£.  D.  La.  1886)  27  Fed.  403;  Johnson 
V.  Accident  Ins.  Ca  of  North  America, 
(W.  D.  Mich.  1888)  35  Fed.  374;  Laird 
V.  Indemnity  Mut.  Marine  Assur.  Co., 
(S.  D.  N.  r.  1890)  44  Fed.  712;  Pooley 
V.  Luco,  (S.  D.  CaL  1896)  72  Fed.  561; 
Gage  V.  Riverside  Trust  Co.,  (S.  D.  Cal. 
1906)  156  Fed.  1002;  Petrocokino  t>. 
Stuart,  (1879)  14  Phila.  (Pa.)  412,  37 
Leg.  Int.  (Pa.)  30,  19  Fed.  Cas.  No. 
11,04L 

Where  the  United  States  Circuit  Court 
had  jurisdiction  of  a  suit  by  plaintiffs 
against  the  R.  &  M.  Co.,  in  which  a  claim 
owing  to  the  latter  by  defendant  was  at- 
tach^, and  would  have  had  jurisdiction 
of  such  a  suit  by  the  plaintiffs  against 
the  defendant,  it  was  held  that  the  fact 
that  the  R.  &  M.  Co.  could  not  have  sued 
the  defendant  in  the  United  States  Cir- 
cuit Court,  because  both  were  aliens,  did 
not  deprive  such  court  of  the  power  to 
attach  the  debt  owing  from  the  defendant 
to  the  R.  k  M.  Co.,  such  company  being 
entitled  to  sue  the  defendant  in  the  state 
court.  Brandenstein  i*.  Helvetia  Swiss 
Fire  Ins.  Co.,  (S.  D.  N.  Y.  1908)  159  Fed. 
589. 

The  fact  that  defendant  is  a  consul  of 
a  foreign  state  residing  in  this  country 
does  not  give  the  court  jurisdiction. 
Pooley  V,  Luco,  (S.  D.  Cal.  1896)  72  Fed. 
56  L 

XV.  Suits  by  atto  against  Indians 

** Apart  from  jurisdiction  over  the  sub- 
ject matter,  ...  an  Indian  tribe  or  na- 
tion [cannot]  sue  a  state  or  citizens." 
Southern  Kansas  R.  Co.  r.  Briscoe,  (1892) 
144  U.  S.  133,  12  S.  Ct.  638,  36  U.  S. 
(L.  ed.)   377. 
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A  member  of  an  Indian  tribe  maintain- 
ing tribal  relations,  but  segregated  from 
the  tribe,  who  has  not  become  a  natural- 
ized citizen  of  the  United  States,  nor  had 
the  rights  of  citizenship  conferred  upon 
him  by  Act  of  Congress  or  by  treaty,  is 
not  a  citizen  of  the  United  States  nor  of 
the  state  of  his  residence,  nor  is  he  a 
citizen  or  subject  to  a  foreign  state  within 
the  Judiciary  Act.  Paul  ».  Chilsoquie, 
(C.  C.  Ind.  1896)   70  Fed.  401. 

An  Indian  residing  within  the  United 
•State  is  not  a  "  foreign  citizen  or  sub- 
ject," and  cannot  on  that  ground  main- 
tain suit  in  the  federal  court.  Karrahoo 
V,  Adams,  (1870)  1  Dill.  344,  14  Fed. 
Cas.  No.  7,614. 

An  illegitimate  child  of  a  Choctaw  In- 
dian by  a  colored  woman  who  was  not  his 
wife,  but  a  slave  in  the  Cherokee  nation, 
must  be  treated  as  a  colored  citizen  of 
the  United  States  for  the  purpose  of 
jurisdiction.  Alberty  r.  U.  S.,  (1896)  162 
U.  S.  499,  16  S.  Ct.  864,  40  U.  S.  (L.  ed.) 
1051. 

XVI.  Suits   by  AssiaNEiss 
1.  Purpose  of  Act 

"This  prohibition  was  inserted  in  the 
law  for  the  purpose  of  relieving  the  fed- 
eral courts,  as  much  as  possible,  of  en- 
forcing local  contracts,  and  also  of  pre- 
venting assignments  of  choses  in  action 
to  nonresidents  for  the  purpose  of  ren- 
dering a  defense  upon  the  merits  or  a 
set-off  less  available  to  defendants." 
Clarke  v.  Janesville,  (1856)  1  Biss.  98, 
6  Fed.  Cas.  No.  2,854. 

"The  provision  .  .  .  was  intended  to 
prevent  fraudulent  assignments  of  choses 
in  action  made  for  the  mere  purpose  of 
giving  the  court  jurisdiction,  and  was  not 
founded  on  any  constitutional  principle." 
Barclay  v.  Levee  Com'rs,  (1872)  1  Woods 
254,  2  Fed.  Cas.  No.  977. 

The  purpose  of  the  provision  as  to  as- 
signed choses  in  action  has  been  to  pre- 
vent the  creation  of  jurisdiction  by  the 
transfer  of  claims  held  by  a  citizen  of 
the  same  state  with  the  debtor  to  a  citi- 
zen of  another  state.  Davis  v.  Mills, 
(C.  C.  Conn.   1900)    99  Fed.  39. 

**  The  intent  of  the  statute  was  to  pre- 
vent citizens  of  the  same  state  from 
creating  a  diversity  of  citizenship  by  as- 
signment, and  from  thereby  conferring 
upon  the  assignee  by  indirection  a  ritjht 
to  sue  in  the  courts  of  the  United  States 
which  otherwise  he  would  not  have  pos- 
sessed. The  jurisdictional  requiremcAts 
under  the  statute  seem  to  be  two:  The 
original  parties  to  the  chose  in  action 
sued  upon  must  have  been  citizens  of  dif- 
ferent states,  so  that  an  action  might 
have  been  maintained  in  the  fe<leral 
courts  had  the  chose  in  action  never  been 
assigned.  The  diversity  of  citizenship 
cf  the  original  parties  to  the  chose  in  ac- 


tion must  exist  at  the  time  the  jurisdic- 
tion of  the  court  attaches,  which  is  the 
time  when  the  action  is  commenced." 
Lipschitz  V.  Napa  Fruit  Co.,  (C.  C.  A.  2d 
Cir.  1916)  223  Fed.  698,  139  C.  C.  A.  228. 

2.  Construction 

"The  proper  construction  of  the  provi- 
sion in  the  text  is  that  the  District  Court 
shall  have  no  jurisdiction  over  suits  for 
the  recovery  of  the  contents  of  promia- 
sory  notes  or  other  choses  in  action 
brought  in  favor  of  assignees  or  trans- 
ferees except  over:  First,  suits  upon  for- 
eign bills  of  exchange;  second,  suits  th&t 
might  have  been  prosecuted  in  such  courts 
to  recover  the  said  contents  if  no  assign- 
ment or  transfer  had  been  made;  third, 
suits  upon  choses  in  action  payable  to 
bearer  and  made  by  a  corporation.' 
Billings,  J.,  in  Newgass  v.  New  Orleans, 
(E.  D.  La.  1888)  33  Fed.  196,  approved 
and  followed  in  New  Orleans  v,  Quinlan, 
(1899)  173  U.  S.  191,  19  S.  Ct.  329,  43 
U.  S.  (L.  ed.)  664;  Wilson  r.  Knox 
County,  (N.  D.  Mo.  1890)  43  Fed.  481; 
Quinlan  v.  New  Orleans,  (E.  D.  La.  1897) 
92  Fed.  695;  Skinner  v.  Barr,  (Ew  D.  Pa, 
1896)'  77  Fed.  816. 

Matters  of  construction  regarded  oa  set- 
tled,— "  In  construing  this  clause  the  de- 
cisions of  this  court  have  settled  the  fol- 
lowing propositions,"  said  the  court  in 
Kolze  r.  Hoadley,  (1906)  200  U.  S.  76.  26 
S.  Ct.  220,  50  U.  S.  (L.  ed.)  377: 
"  1.  That  a  suit  to  recover  the  contents 
of  a  promissory  note  or  other  chose  in 
action  is  a  suit  to  recover  the  amount  due 
up<m  such  note,  or  the  amount  claimed  to 
be  due  upon  an  account,  personal  con- 
tract, or  other  chose  in  action.  Sere  r. 
Pitot,  (1810)  6  Cranch  332,  [3  U.  S.  (L, 
ed.)  240];  Deshler  v.  Dodge,  (1853)  16 
How.  622,  631,  [14  U.  S.  (L.  ed.)  1084] ; 
Bushnell  f.  Kennedy,  (1869)  9  WaU.  387, 
[19  U.  S.  (U  ed.)  736] ;  Shoecraft  v.  Blox- 
ham.  (1888)  124  U.  S.  730,  [8  S.  Ct.  686, 
31  U.  S.  (L.  ed.)  674].  ...  2.  That  a 
suit  to  foreclose  a  mortgage  is  within  the 
inhibition  of  the  Act,  and  can  only  be 
maintained  where  the  assignor  was  com- 
petent to  file  the  bill.  Sheldon  v.  Sill, 
(1S50)  8  How.  441,  [12  U.  S.  (L,  ed.) 
1147);  Blarklock  v.  Small,  (1888)  127 
U.  S.  96,  [8  S.  Ct.  1096,  32  U.  S.  (L.  ed.) 
70].  3.  That  the  bill  or  other  pleading 
must  contain  an  averment  showmg  that 
the  suit  could  have  been  maintained  by 
the  assignor  if  no  assignment  had  been 
made.  Turner  r.  Bank  of  North  America, 
(1709)  4  Dall.  8,  [1  U.  S.  (L.  ed.)  718]; 
Mollan  V.  Torrance,  (1824)  9  Wheat.  537, 
[G  U.  S.  (L,  ed.)  154];  Bradley  r.  Rhinea, 
(1SG9)  8  Wall.  393,  [19  U.  S.  (L.  ed.) 
4071;  Anderson  t\  Watt,  (1891)  138 
U.  S.  694,  702,  [li  S.  Ct.  449,  34  U,  S. 
(L.  ed.)  1078];  Robertson  v.  Cease, 
(1878)  97  U.  S.  646,  649,  [24  U.  S.  (L. 
ed.)    1057 J;   Brock  v.  Northwestern  Fuel 
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Co.,  0889)  130  U.  S.  341,  [OS.  Ct.  552, 
32  U.  S.  (L.  ed.)  905].  4.  That  a  suit 
may  be  maintained  between  the  immediate 
parties  to  a  promissory  note  as  indorser 
and  indorsee,  provided  the  requisite  di- 
versity of  citizenship  appears  as  between 
them,  or  upon  a  new  contract  arising  sub- 
sequently to  the  execution  of  the  original, 
notwithstanding  a  suit  CQuld  not  have 
been  maintained  upon  the  original  con- 
tract. In  such  case  the  original  contract 
may  be  considered  to  ascertain  the 
amount  of  the  damages.  Young  p.  Bryan, 
(1821)  6  Wheat.  146,  [5  U.  S.  (L.  ed.) 
228];  U.  S.  Bank  v.  Moss,  (1848)  6  How. 
31,  [12  U.  S.  (L.  ed.)  331]  j  Superior 
City  V.  Ripley,  (1891)  138  U.  S.  93,  [11 
S.  Ct.  288,  34  U.  S.  (L.  ed.)  9141;  MoUan 
V.  Torrance,  (1824)  9  Wheat.  637,  [6 
U.  S.  (L.  ed.)  154];  Marine,  etc..  Phos- 
phate Min.,  etc.,  Co.  v,  Bradley,  (1881) 
105  U.  S.  175,  [26  U.  S.  (L.  ed.)  1034]." 
Previous  acta. —  The  earliest  provision 
on  this  subject  was  in  the  original  Judi- 
ciary Act  of  1789.  The  provisions  in  the 
Act  of  1789  and  in  R.  S.  sec.  629,  cl.  1 
(noted  supra,  p.  838),  axe  substantially 
the  same  as  tlie  provisions  in  the  text, 
while  the  provision  in  the  Act  of  March 
S,  1875,  as  originaaly  enacted,  is  ma- 
terially different.  Buckingham  v,  Dake, 
(C.  C.  A.  8th  Cir.  1901)  H2  Fed.  258,  50 
C.  C.  A.  492.  See  also  Lipschitz  v.  Napa 
Fruit  Co.,  (C.  C.  A.  2d  Cir.  1915)  223 
Fed.  698,  139  C.  C.  A.  228.  For  cases 
illustrating  provisions  of  the  earlier  Acts 
now  supers^ed,  see  Bank  of  Common- 
wealth f?.  Wister,  (1829)  2  Pet.  318, 
7  U.  S.  (L.  ed.)  437;  Smith  v.  Clapp, 
(1841)  15  Pet.  125,  10  U.  S.  (L.  ed.) 
684;  Bonnafee  v.  Williams,  (1845)  3 
How.  574,  11  U.  S.  (L.  ed.)  732;  White 
r.  Vermont,  etc.,  R.  Co.,  (1858)  21  How. 
575,  16  U.  S.  (L.  ed.)  221;  Thomson  v. 
Lee  County,  (1866)  3  Wall.  327,  18  U.  S. 
(L.  ed.)  177;  Bushnell  v.  Kennedy,  (1869) 
9  Wall.  387,  19  U.  S.  (L.  ed.)  736;  Lex- 
ington t\  Butler,  (1871)  14  Wall.  282,  20 
U.  S.  (L.  ed. )  809;  Thompson  v.  Perrine, 
(1882)  106  U.  S.  689,  1  S.  Ct.  564,  568, 
27  U.  S.  (L.  ed.)  298;  Chickaming  Tp.  v. 
Carpenter,  (1882)  106  U.  S.  663,  1  S.  Ct. 
620,  27  U.  S.  (L.  ed.)  307;  Blackloek  v. 
Small,  (1888)  127  U.  S.  96,  8  S.  Ct. 
1096,  32  U.  S.  (L.  ed.)  70;  Bullard  r. 
Bell,  (1817)  1  Mason  243,  4  Fed.  Cas.  No. 
2,121;  Wood  v.  Dummer,  (1824)  3  Mason 
308,  30  Fed.  Cas.  No.  17,944;  Bradford  v, 
Jenks,  (1840)  2  McLean  130,  3  Fed.  Cas. 
No.  1,769;  Noell  v,  Mitchell,  (1869)  4 
Bias.  346,  18  Fed.  Cas.  No.  10,287;  Cooper 
V.  Thompson,  (1876)  13  Blatchf.  434,  6 
Fed.  Cas.  No.  3,202;  Halsev  v.  New  Provi- 
dence Tp.,  (C.  C.  N.  J.  1880)  3  Fed.  364; 
Coe  17.  Cayuga  Lake  R.  Co.,  (N.  D.  N.  Y. 
1881)  8  Fed.  534;  Adams  i\  Republic 
County,  (C.  C.  Kan.  1885)  23  Fed.  211; 
Republic  Iron  Min.  Co.  t>.  Jones,  (N.  D. 
Oa.  1889)  37  Fed.  721. 


3.  Foreign  Bills  of  Eofchange. 
A  bill  of  exchange  drawn  in  one  state 
upon  a  person  in  another  state,  and  pay- 
able in  the  latter  state,  is  a  foreign  bill 
within  the  meaning  of  this  provision,  and 
if  its  holder  is  competent  to  sue  the  de- 
fendant in  a  federal  court  it  is  of  no 
important  that  the  original  payee  was 
not  thus  competent.  Buckner  v.  Finloy, 
(1829)  2  Pet.  586,  7  U.  S.  (L.  ed.)  528. 

4.  "  Chose  in  Action  " 

Construction  of  term. —  This  term  is  one 
of  comprehensive  import.  **  It  includes 
the  infinite  variety  of  contracts,  cove- 
nants, and  promises,  which  confer  on  one 
party  a  right  to  recover  a  personal  chat- 
tel or  a  Sinn  of  money  from  another  by 
action."  Grier,  J.,  in  Sheldon  v.  Sill, 
(1850)  8  How.  441,  12  U.  S.  (L.  ed.) 
1147. 

The  terms  used  in  a  former  Act,  "  the 
contents  of  any  promissory  note  or  other 
chose  in  action,"  were  designed  to  em- 
brace the  rights  the  instrument  conferred 
which  were  capable  of  enforcement  by 
suit.  They  were  not  happily  chosen  to 
convey  this  meaning,  but  they  have  re- 
ceived a  construction  substantially  to  that 
purport  in  repeated  decisions  of  the  court. 
Shoecraft  v.  Bloxham,  (1888)  124  U.  S. 
730,  8  S.  Ct.  686,  31  U.  S.  (L.  ed.)  574. 
See  also  Plant  Invest.  Co.  i\  Jacksonville, 
etc.,  R.  Co.,  (1893)  162  U.  S.  71,  14  S. 
Ct.  483,  38  U.  S.  (L.  ed.)  358;  Common- 
wealth Steamship  Co.  r.  American  Ship- 
building Co.,  (N.  D.  Ohio  1912)  197  Fed. 
78(5. 

"The  Act  of  1875  referred  to  suits 
'founded  on  contract,*  but  the  Act  of 
1887  restored  the  words  of  the  Act  of 
1789,  *  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action,* 
and  we  do  not  think  that  the  words  *  if 
such  instrument  be  payable  to  bearer  and 
be  not  made  by  any  corporation '  limit 
the  comprehensiveness  of  *  chose  in  ac- 
tion '  as  construed  under  the  Act  of 
1789."  Mexican  Nat.  R.  Co.  i?.  Davidson, 
(1895)  157  U.  S.  201,  15  S.  Ct.  563,  39 
U.  S.   (L.  ed.)   672. 

A  suit  to  recover  the  contents  of  a 
chose  in  action  can  only  he  maintained 
in  a  federal  court  where  the  assignor 
could  have  sued  in  that  court  if  no  as- 
signment had  been  made.  Kolze  v.  Hoad- 
ley,  (1906)  200  U.  S.  76,  26  S.  Ci,  220, 
50  U.  S.  (L.  ed.)  377;  Brown  v.  Fletcher, 
(1915)  235  U.  S.  589,  35  S.  Ct.  154,  59 
U.  S.  (L.  ed.)  374;  Tierney  v.  Helvetia 
Swiss  Fire  Ins.  Co.,  (E.  D.  N.  Y.  1908) 
163  Fed.  82;  Farr  r.  Hobe-Peters  Land 
Co.,  (C.  C.  A.  7th  Cir.  1910)  188  Fed.  10, 
110  C.  C.  A.  160.  See  also  Waterman  v. 
Chesapeake,  etc.,  R.  Co.,  (D.  C.  N.  J. 
1912)  199  Fed.  667;  Brown  r.  Fletcher. 
(C.  C.  A.  2d  Cir.  1913)  206  Fed.  461,  124 
C.  C.  A.  367 ;  Clear  Lake  Power,  etc.,  Co. 
V.  Craig,  (C.  C.  A.  9th  Cir.  1915)  226  Fed. 
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698,  141  C.  C.  A.  3S4;  Brown  r.  Fletcher, 
(C.  C.  A.  2d  Cir.  1916)  231  Fed.  92,  145 
C.  O.  A.  280;  Utah-Neyada  Co.  v.  De 
Lamar,  (C.  C.  A.  9th  Cir.  1904)  183  Fed. 
113,  66  C.  C.  A.  179. 

"  It  18  well  settled  that,  in  a  suit 
brought  in  a  federal  court  by  an  assignee, 
he  must  show  that  it  could  have  been 
prosecuted  in  the  federal  court  hv  his  as- 
signor, and  unless  he  is  able  to  do  so  the 
suit  must  be  dismissed."  Maine  Lumber 
Co.  V,  Kingfield  Co.,  (D.  C.  Conn.  1914) 
218  Fed.  902. 

"  The  ambiguity  inherent  in  the  phrase 
'  recover  the  contents  of  a  chose  in  ac- 
tion,'" said  the  court  in  Oak  Grove 
Constr.  Co.  v.  Jefferson  County,  (C.  C.  A. 
6th  Cir.  1915)  219  Fed.  868,  135  C.  C.  A. 
628,  **  has  been  cleared  by  deciding  that 
the  prohibition  is  one  against  Buit  upon 
an  assigned  right  of  action." 

Whether  a  cSiim  is  a  cho9e  in  action  ia 
a  question  of  interpretation  as  applied  to 
particular  facts.  In  Clear  Lake  Power, 
etc.,  Co.  r.  Woodland  Bank,  (N.  D.  CaL 
1914)  213  Fed.  109,  affirmed  (C.  C.  A. 
9th  Cir.  1915)  226  Fed.  698,  141  C.  C.  A. 
454,  it  appeared  that  the  plaintiff,  a  non- 
resident, brought  suit  as  assignee  of  a 
contract,  to  recover  money  paid  for  cor- 
porate stocks.  The  defendants  had  en- 
oeavored  to  rescind  but  without  restoring 
what  they  had  received  under  the  con- 
tract. It  also  appeared  that  the  plain- 
tiff's assignor  was  a  resident  of  the  same 
state  as  U&e  defendants.  The  jurisdiction 
of  the  court  being  challenged  b;f  demur- 
rer, on  the  ground  that  recovery  was 
sought  upon  "a  choae  in  action,"  the 
court  said:  "The  question  thus  pre- 
sented is  whether  the  facts  alleged  in  the 
complaint  bring  the  case  within  the  fol- 
lowing provisions  of  section  24  of  the 
Judicial  Code:  .  .  .  This  section  is  of 
comparatively  recent  enactment,  the  pro- 
visions of  former  sections  being  that  no 
assignee  could  recover  '  the  contents  of 
a  chose  in  action '  where  his  assignor 
could  not  do  so.  The  phrase  '  contents 
of  a  chose  in  action '  has  been  before  the 
courts  many  times  for  interpretation  as 
applied  to  particular  facts.  Nowhere, 
however,  in  the  adjudicated  cases  have  I 
been  able  to  find  such  definition  of  *  a 
chose  in  action '  as  could  be  relied  upon 
for  application  in  the  present  case,  un- 
less it  be  in  the  following  language  of 
the  Supreme  Court,  in  Bushnell  v.  Ken- 
nedy, [1869]  9  Wall.  387,  19  U.  S.  (L. 
ed.)  736:  'That  the  indebtedness  here 
was  a  chose  in  action  cannot  be  doubted; 
for  under  that  comprehensive  description 
are  included  all  debts  and  all  claims  for 
damages  for  breach  of  contract,  or  for 
torts  connected  with  contracts.'  Much 
confusion  arose  in  the  earlier  cases  be- 
cause of  the  use  of  the  words  *  to  recover 
the  contents  of  a  chose  in  action.'  These 
words  have  been  omitted  from  the  sec- 
tion of  the  Judiciary  Act  above  quoted, 


and  in  their  place  we  have  the  words  '  to 
recover  upon  a  chose  in  action.'  That 
the  claim  here  assigned  is  a  chose  in  ac- 
tion I  have  not  the  slightest  doubt.  It 
must  be  remembered  we  are  not  dealing 
with  the  words  *  contents  of  a  chose  in 
action,'  which  would  imply  a  subsisting 
contract  having  contents  capable  of  re- 
covery. But  -even  if  we  were,  the  facts 
set  out  show  that  the  plaintiff  is  relying 
upon  the  contract  pleaded  by  it,  and  de- 
fendants' failure  to  carry  it  out.  De- 
fendants' defense,  if  they  have  any,  must 
also  be  based  upon  the  contract  and  upon 
the  failure  of  plaintiff's  assignor  to  carry 
it  out.  The  averment  that  defendants 
rescinded  the  contract  serves  only  to  con- 
fuse the  present  question,  for  if  we  take 
the  averments  of  the  complaint  together 
we  will  see  that  all  that  is  really  pleaded 
is  that  defendants  have  attempted  to  re- 
scind the  contract,  as  no  rescission  can 
be  accomplished  under  the  circumstances 
shown  here  until  the  party  rescinding  has 
restored  *to  the  other  party  everything 
of  value  .  .  .  received  from  him  under 
the  contract.'  Civil  Code  CaL  §1691.  I 
am  satisfied  that  plaintiff  is  suing  upon  a 
chose  in  action,  and  that,  as  its  assignor 
could  not  maintain  the  action  in  this 
court,  plaintiff  cannot  do  sa" 

Interest  in  trust  fund  as  **  chose  in  ae- 
fton." — Under  this  paragraph  a  District 
Court  has  jurisdiction  of  a  suit  to  re- 
cover from  a  trustee  an  interest  in  a  tes- 
tamentary trust  fund  assigned  to  the 
complainants  by  the  eestwi  que  trust  «uch 
an  interest  not  being  a  "  chose  in  action  " 
within  the  meaning  of  the  paragraph. 
Brown  v.  Fletcher,  (1915)  235  U.  8.  589, 
35  S.  Ct.  154,  59  U.  S.  (L.  ed.)  374, 
wherein  the  court  said :  '*  The  appeal 
from  that  decision  involves  a  construction 
of  I  24  of  the  Judicial  Code  which  limits 
the  jurisdiction  of  the  United  States  dis- 
trict court  when  suit  is  brought  therein 
.  .  .  '  to  recover  upon  any  promissory 
note  or  other  chose  m  action  in  favor  of 
any  assignee.  .  .  . '  This  section  of  the 
Judicial  Code  is  the  last  expression  of  a 
policy  intended  to  prevent  certain  as- 
signees from  proceeding  in  the  United 
States  courts.  The  restriction  was  im- 
posed not  only  to  prevent  fraudulent 
transfers,  made  for  the  purpose  of  con- 
ferring jurisdiction,  but  in  apprehension 
that  promissory  notes  and  like  papers 
mi^ht  be.  transferred  in  good  faith  by  the 
citizens  of  one  state  to  those  of  another, 
and  thus  render  the  maker  liable  to  suit 
in  the  Federal  court.  Bank  of  United 
States  V.  Planters'  Bank,  [1824]  9  Wheat 
909,  6  U.  S.  (L.  ed.)  245.  Except  for  a 
short  time,  when  the  act  of  1875  re- 
stricted suits  *  founded  on  a  contract  in 
favor  of  an  assignee,'  the  several  statutes 
on  the  subject,  in  force  prior  to  the  adop- 
tion of  §  24,  made  this  limitation  on  the 
jurisdiction  of  United  States  courts  apply 
to  '  suits  to  recover  the  contents  of  any 
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promissory  note  or  other  chose  in  action 
in  favor  of  any  assignee'  (act  of  1789, 
1  Stat  at  L.  78,  §  11,  chap.  20;  Rev. 
Stat,  i  629;  act  of  1887,  24  Stat,  at  L. 
553,  chap.  373).  These  were  technical 
terms  pf  variable  meaning.  They  might 
have  been  given  a  literal  construction,  in 
which  case  the  act  would  not  have  wholly 
remedied  the  evil  intended  to  be  corrected. 
They  were  also  susceptible  of  a  construc- 
tion so  broad  as  to  include  subjects  far 
beyond  the  congressional  policy.  For  a 
'  chose  in  action  embraces  in  one  sense  all 
rights  of  action'.'  Dundas  t?.  Bowler, 
[1843]  3  McLean  [204]  208,  [8]  Fed. 
Cas.  No.  4,140.  So  that  if  the  words  of 
the  statute  had  been  given  their  most 
comprehensive  meaning,  every  assignee  or 
venaee  would  have  been  prevented  from 
suing  in  the  United  States  court  unless 
the^  assignor  could  have  maintained  the 
action.  It  is  evident,  however,  that  there 
was  no  intent  to  prevent  assignees  and 
purchasers  of  property  from  maintaining 
an  action  in  the  Federal  court  to  recover 
such  property,  even  though  the  purchaser 
was  an  assignee,  and  the  deed  might,  in 
a  sense,  be  called  a  chose  in  action.  On 
the  other  hand,  to  construe  the  statute 
BO  as  to  only  prohibit  in  such  courts  by 
the  assignees  of  notes,  drafts,  and  written 
promises  to  pay,  would  have  left  open  a 
wide  fteld  and  enabled  assignees  of  ac- 
counts and  of  claims  arising  out  of 
breaches  of  contracts  to  proceed  in  the 
Federal  courts,  although  the  parties  to 
the  original  agreement  could  not  have 
there  sued.  While,  therefore,  it  was  ad- 
mitted in  Sere  v.  Pitot,  [1810]  6  Cranch 
332,  3  U.  S.  (L.  ed.)  240,  that  suits  to 
recover  the  'contents  of  a  chose  in  ac- 
tion '  referred  to  '  assignable  paper,*  yet, 
in  view  of  the  general  policy  of  the  act, 
these  words  were  given  a  construction  so 
broad  as  to  include  suits  on  accounts  and 
on  claims  other  than  those  containing 
written  promises  to  pay.  That  ruling, 
though  criticised  in  Bushnell  v.  Kennedy, 
11869]  9  WaU.  393,  19  U.  S.  (L.  ed.)  739, 
was  constantly  followed  (Sheldon  v.  Sill, 
[1850]  8  How.  441,  12  (L.  ed.)  11.47; 
Shoecraft  t?.  Bloxham,  [1888]  124  U.  S. 
730,  31  U.  S.  (L.  ed.)  574,  8  Sup.  Ct. 
686),  and  it  has  been  settled  that  the 
prohibition  applied  not  only  to  suits  on 
instruments  which  might  be  said  to  have 
*  contents,'  but  also  to  suits  for  the  re- 
covery of  '  all  debts,  and  all  claims  for 
damages  for  breach  of  contract,  or  for 
torts  connected  with  contract,*  but  not  to 
suits  *  to  recover  possession  of  the  specific 
thing,  or  damages  for  its  wrongful  cap- 
tion or  detention.'  Bushnell  v.  Kennedy, 
[1869]  9  Wall.  390-392,  19  U.  S.  (L.  ed.) 
738,  739.  Neither  did  it  apply  to  suit  for 
damages  for  neglect  of  duty.  Deshler  v. 
Dodge,  [1853]  16  How.  622,  631,  14 
U.  S.  (L.  ed.)  1085,  1088;  Ambler  v. 
Eppinger,  [1890]  137  U.  S.  480,  34  U.  S. 
(L.  ed.)    765,   11   Sup.  Ct.   173.     Such  is 
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still  the  law  under  §  24;  for,  according  io 
the  statutory  rule  for  construing  the  Ju- 
dicial Code,  it  may  be  assumed  that  the 
slight  difference  in  language  between  the 
act  of  1887  (contents  of  a  chose  in  action 
in  favor  of  the  assignee)  and  §  24  (suits 
upon  a  chose  in  action  in  favor  of  an 
assignee)  was  not  intended  to  bring  about 
any  chan^  in  the  law,  but  merely  was  a 
continuation  of  the  existing  statute.  In 
continuing  the  statute  Congress  also  car- 
ried forward  the  construction  that  the 
restriction  on  jurisdiction  applied  to  suits 
for  damages  for  breach  of  contract,  but 
did  not  apply  to  suits  for  a  breach  of  duty 
nor  for  a  recovery  of  things."  See  to  the 
same  effect  Brown  v.  Fletcher,  (1915) 
237  U.  S.  583,  35  S.  Ct.  760,  59  U.  S. 
(L.  ed.)  1128.  See  also  Brown  v.  Fletcher, 
(€.  C.  A.  2d  Cir.  1916)  231  Fed.  92,  145 
C.  C.  A.  280. 

Deed  to  be  considered  mortgage  as 
"  chose  in  aetiof^" —  In  Clear  Lake  Power, 
etc.,  Co.  V.  Capay  Ditch  Co.,  (C.  C.  A.  9th 
Cir.  1915)  226  Fed.  634,  141  C.  C.  A.  390, 
reversing  (N.  D.  Cal.  1914)  213  Fed  399, 
it  appeared  that  the  plaintiff  had  ac- 
quired by  conveyance  the  title  to  land 
which  its  predecessor  in  interest  had  sub- 
jected to  a  lien  by  executing  an  instru- 
ment in  form  a  deed  but  intended  to  be  a 
mortgage.  The  mortgage  lien  had  ex- 
pired by  limitation,  but  the  deed  consti- 
tuted a  cloud  upon  the  plaintiff's  title. 
The  District  Court  held  that  the  agree- 
ment, that  the  instrument  in  form  a  deed 
was  to  be  considered  a  mortgage,  was  a 
chose  in  action,  and  an  action  to  have  it 
declared  such  fell  within  the  terms  of 
this  section.  But  in  reversal,  the  Circuit 
Court  of  Appeals  held  that  in  its  essen- 
tial features  the  cause  of  suit  was  one  to 
quit  title  to  real  estate  and  that  the  bill 
to  redeem  being  based  upon  the  effect  im- 
posed by  a  state  statute  upon  the  instru- 
ment executed  by  the  complainant's  pre- 
decessor in  interest  to  the  defendant,  the 
suit  was  not  based  upon  any  chose  in  ac- 
tion and  therefore  did  not  fall  within  the 
terms  of  this  rection.  See  also  Clear 
Lake  Power,  etc.,  Co.  t?.  Stephens,  (C.  C. 
A.  9th  Cir.  1915)  226  Fed.  642,  141  C. 
C.  A.  398;  Clear  Lake  Power,  etc.,  Co.  v. 
Adamson,  (C.  C.  A.  9th  Cir.  1915)  226 
Fed.  645,  141  C.  C.  A.  401. 

A  right  of  action  to  receive  payments 
out  of  profits  earned  and  which  arises 
from  a  breach  of  contract  is  a  "  chose  in 
action  **  within  the  meaning  of  this  pro- 
vision. Brown  v.  Beacom,  (C.  C.  A.  4th 
Cir.  1909)    174  Fed.  812,  98  C.  C.  A.  520. 

Assignment  of  partnership  interest. — 
Where  a  partner  assigns  his  interest  and 
rights  under  a  partnership  agreement, 
any  right  of  action  against  the  other  part- 
ners, arising  ex  contractu^  is  a  **  chose  in 
action  **  within  the  meaning  of  this  pro- 
vision. Brown  t*.  Beacom,  (C.  C.  A.  4th 
Cir.  1909)   174  Fed.  812,  98  C.  C.  A.  520 

The  following  cases  have  been  held  to 
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be  suiU  to  reeoTer  the  contents  of  a  chose 
in  action: 

A  suit  to  compel  the  specific  perform- 
ance of  a  contract  or  to  enforce  its  other 
stipulation*  Corbin  v.  Black  Hawk 
County,  (1881)  105  U.  S.  659,  26  U.  S. 
(L.  ed.)  1136;  Shoecraft  r.  Bloxham, 
(1888)  124  U.  S.  730,  8  S.  Ct.  686,  31 
U.  S.  (L.  ed.)  574;  Plant  Invest.  Co.  v, 
Jacksonville,  etc,,  R.  Co.,  (1894)  152 
U.  S.  71,  14  S.  Ct.  483,  38  U.  S.  (L.  ed.) 
358;  New  Orleans  v.  Benjamin,  (1894) 
153  U.  S.  411,  14  S.  Ct.  905,  38  U.  S. 
(L.  ed.)    764. 

A  suit  by  the  assignee  of  a  judgment  to 
set  aside  as  fraudulent  certain  sales  and 
conveyances  of  real  estate  made  by  the 
judgment  debtor,  and  to  subject  it  to  the 
payment  of  the  judgment.  Walker  r. 
Powers,  (1881)  104  U.  S.  245,  26  U.  S. 
(L.  ed.)  729;  Mississippi  Mills  v.  Cohn, 
(1893)  160  U.  S.  202,  14  S.  Ct.  75,  37 
U.  S.  (L.  ed.)  1062,  (W.  D.  La.  1899)  39 
Fed.  865. 

An  action  to  recover  upon  a  contract  of 
reinsurance  and   for   re/ormation   of   the 

Solicy  if  necessary.     Laird  r.   Indemnitv 
fut.   Marine   Assur.   Co.,    (S.   D.   N.   Y. 
1890)  44  Fed.  712. 

A  suit  by  an  assignee  of  a  right  to  an 
account  of  the  proceeds  of  sales  of  mort- 
gaged property.  Wilkinson  v.  Wilkinson, 
(1856)  2  Curt.  582,  29  Fed.  Cas.  No. 
17,677. 

A  suit  by  an  assignee  of  a  bond  and 
mortgage  to  foreclose  the  mortgage  or  to 
recover  the  debt.  Sheldon  r.  Sill,  (1850) 
8  How.  441,  12  U.  S.  (L.  ed.)  1147;  Ober 
V.  Gallagher,  (1876)  93  U.  S.  199,  23  U.  S. 
(L.  ed.)  829;  Bernards  Tp.  v.  Stebbins, 
(1883)  109  U.  S.  341,  3  S.  Ct.  252,  27 
U.  S.  (L.  ed.)  966;  Hill  v,  Winne.  (1859) 
1  Biss.  275,  12  Fed.  Cas.  No.  6,503.  But 
see  Dundas  v.  Bowler,  (1843)  3  McLean 
204,  8  Fed.  Cas.  No.  4,140;  Seckel  r. 
Backhaus,  (1877)  7  Biss.  354,  21  Fed. 
Cas.  No.  12,599.  See  also  Tredway  v, 
Sanger,  (1882)  107  U.  S.  323,  2  S.  Ct. 
691,  27  U.  S.  (L.  ed.)  582. 

A  suit  by  an  assignee  of  a  mechanic's 
lien  to  enforce  the  same.  Hampton  v. 
Truckee  Canal  Co.,  (C.  C.  Nev.  1883)  19 
Fed.  1. 

''Actions  for  damages  growing  out  of 
'  rights  of  action  founded  on  contracts, 
which  contain  within  themselves  some 
promise  or  duty  to  be  performed.' "  Cit- 
ing Bushnell  v.  Kennedy,  (1869)  9  Wall. 
387,  19  U.  S.  (L.  ed.)  736;  Fountain  v. 
Angelica,  (1882)  20  Blatchf.  (U.  S.) 
448;  Jackson,  etc.,  Co.  t?.  Pearson,  (C.  C. 
Ky.  1892)  60  Fed.  113;  Fost.  Fed.  Prac, 
§  24;  New  Orleans  v.  Quinlan,  (1899) 
173  U.  S.  191,  19  S.  Ct.  329,  43  U.  S. 
(L.  ed.)  664)  ;  Goldman  v.  Furness,  (S. 
D.  N.  Y.  1900)   101  Fed.  467. 

An  action  to  recover  damages  for  a  re- 
fusal to  accept  and  pay  for  merchandise 
purchased  under  an  oral  contract.   Simons 


r.    Ypsilanti    Paper    Co.,    (E.    D.    Mich. 
1888)  33  Fed.  193. 

A  suit  to  prevent  by  injunction  tres- 
pass and  conversion  of  timber  on  the 
ground  that  it  would  result  in  irrepara- 
ble injury  for  which  there  is  not  adequate 
remedy  at  law.  Crown  Orchard  Co.  r. 
Dennis,  (C.  C.  A.  4th  Cir.  1915)  229  Fed. 
652,  144  C.  C.  A.  62,  distinguishing  but 
following  on  the  question  of  jurisdiction. 
Ambler  r.  Eppinger,  (1890)  137  U.  S.  480, 
11  S.  Ct.  173,  34  U.  S.  (L.  ed.)  766. 

A  suit  founded  on  a  contract  to  recover 
a  sum  of  money  out  'of  a  fund  in  the 
hands  of  defendant.  Mexican  Nat.  R.  Co. 
v.  Davidson,  (1895)  157  U.  S.  201,  15 
S.  Ct.  563,  39  U.  S.  (L.  ed.)  672. 

A  suit  by '  the  assignee  of  a  railroad 
company  to  recover  railroad  aid  bonds 
against  a  trustee  with  whom  they  had 
been  deposited  by  the  county  by  which 
they  were  issued  to  be  held  in  escrow  to 
be  delivered  to  the  railroad  company  when 
the  conditions  under  which  they  were  is- 
sued should  be  performed.  Jackson,  etc, 
Co.  r.  Pearson,  (C.  C.  Ky.  1892)  60  Fed. 
113. 

An  action  to  establish  a  claim  on  war- 
rants and  certificates  for  payment  of 
municipal  expenses  issued  by  a  police 
board,  and  to  enforce  payment  by  a  de- 
cree over  against  the  municipalities  for 
whose  expenses  they  were  issued.  New 
Orleans  r.  Benjamin,  (1894)  153  IJ.  S. 
411,  14  S.  Ct.  905,  38  U.  S.  (L.  ed.)   764. 

A  suit  by  an  assignee  of  a  judgment 
founded  on  contract.  Walker  r.  Powers, 
(1881)  104  U.  S.  246,  26  U.  S.  (L.  ed.) 
729;  New  Orleans  r.  Benjamin,  (1894) 
153  U.  S.  411,  14  8.  Ct.  906,  38  U.  S. 
(L.  ed.)  764. 

A  suit  by  the  assignee  of  an  oral  con- 
tract to  recover  a  sum  of  money  due 
thereon.  Utah-Nevada  Co.  r.  De  Lamar, 
(C.  C.  A.  9th  Cir.  1904)  133  Fed.  113,  66 
C.  C.  A.  179. 

The  foUowins  cases  have  been  held  not 
to  be  suits  to  recover  the  contents  of  a 
chose  in  action: 

A  suit  by  an  assignee  of  an  action 
founded  on  tort.  Van  Bokkelen  r.  Cook, 
(1879)  6  Sawy.  587,  28  Fed.  Cas.  No. 
16,831;  Northern  Ins.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  (E.  D.  Mo.  1883)  15  Fed. 
840. 

A  suit  by  an  assignee  of  a  distributee's 
share  in  an  estate  against  the  administra- 
tor and  sureties  on  their  bond  to  enforce 
obligations  incurred  by  the  administra- 
tors in  their  official  capacity  by  a  failure 
to  properly  discharge  their  judiciary  du- 
ties. Bertha  Zinc,  etc.,  Co.  r.  Vaughan, 
(W.  D.  Va.  1898)   88  Fed.  566. 

A  suit  by  an  assignee  of  a  right  of  ac- 
tion to  recover  damages  from  a  corpora- 
tion for  its  breach  of  an  implied  contract 
in  neglecting  to  protest  and  give  notice 
in  regard  to  certain  drafts  forwarded  to 
it  by  a  correspondent  bank.     Barney  r. 
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Globe    Bank,    (1862)    5   Blatchf.    107,   2 
Fed.  Caa.  No.  1,031. 

A  claim  against  a  railroad  company 
for  overcharges  in  freight.  Conn  v,  Chi- 
cago, etc.,  R.  Co.,  (S.  D.  la.  1891)  48 
Fed.  177. 

An  action  in  the  name  of  a  state  on 
the  relation  of  the  assignee  of  a  note  exe- 
cuted bv  a  township  trustee  on  the  official 
bond  of  such  trustee  for  illegally  execut- 
ing the  note.  Indiana  v.  Glover,  (1S95) 
155  U.  S.  613,  15  S.  Ct.  186,  39  U.  S. 
(L.  ed.)   243. 

A  suit  by  a  transferee  of  stock  to  com- 
pel the  corporation  to  make  the  transfer 
on  its  books.  Jewett  v,  Bradford  Sav. 
Bank,  etc.,  Co.,  (C.  C.  Vt.  1891)  46  Fed. 
801. 

Although  the  starting  point  of  rela- 
tions between  an  employer  and  his  em- 
ployees was  what  purported  to  be  an 
assignment  of  contracts  of  emplo3mnent, 
yet,  where  it  appeared  that  the  parties 
in  fact  came  together  under  a  new  agree- 
ment, the  employer  accepting  the  prom- 
ises of  the  employees  and  giving  a  con- 
sideration for  them  by  undertaking  per- 
sonally to  pay,  it  was  decided  that  the 
employer  could  maintain  a  suit  in  a  fed- 
eral court  to  restrain  them  from  render- 
ing services  to  a  corporation  of  another 
state,  or  from  divulgmg  secret  processes, 
the  bill  not  being  regarded  as  one  to  re- 
cover the  contents  of  a  chose  in  action 
in  favor  of  an  assignee.  American  Color- 
type  Co.  t>.  Continental  Colortype  Co., 
(1903)  188  U.  S.  104,  23  S.  Ct.  265,  47 
U.  S.   (L.  ed.)   404. 

In  an  action  against  two  railroad  com- 
panies, the  complaint  alleged  the  delivery 
of  goods  to  one,  which  it  accepted  as  a 
common  carrier,  and  agreed  and  under- 
took to  carry  and  safely  deliver  to  the 
second;  that  it  failed  to  take  proper  care 
of  such  goods,  whereby  thev  became  dam- 
aged and  injured  in  transit;  that  it  de- 
livered the  same  to  the  second  company, 
which  accepted  them  as  a  common  car- 
rier, and  agreed  and  undertook  to  carry 
them  and  safely  deliver  them  to  a  third 
company,  but,  in  violation  of  its  agree- 
ment and  duty,  diverted  and  unreason- 
ably delayed  the  shipment;  and  that  the 
goods  were  finally  sold  by  both  defend- 
ants without  notice  to  plaintiff;  and  it 
was  held  that  the  action  was  one  for 
breach  of  duty  as  a  carrier,  arising  by 
operation  of  law  or  by  express  contract, 
and  in  either  case  was  in  tort,  and  not 
to  recover  on  a  chose  in  action,  and 
might,  therefore,  be  brought  in  a  federal 
court  by  an  assignee  without  reference 
to  the  citizenship  of  his  assignor.  Miiller 
tJ.  Chicago,  etc.,  R.  Co.,  (E.  D.  N.  Y. 
1906)    149  Fed.  939. 

6.  "Payable  to  Bearer" 

Bonds  or  notes  issued  with  the  space 
for  the  name  of  the  payee  left  blank  are 
in  effect  instruments  payable  to  bearer, 


and  where  issued  by  a  corporation  the 
citizenship  of  the  assignor  is  inunaterial 
in  a  suit  brought  by  the  assignee  to  whom 
they  were  transferred  by  d^ivery  before 
the  blank  was  filled.  White  v,  Vermont, 
etc,  R.  Co.,  (1858)  21  How.  575,  16 
U.  S.  (L.  ed.)  221,  reversing  29  Fed. 
Cas.  No.  17,669;  Keene  Five-Cent  Sav. 
Bank  v.  Lyon  County,  (N.  D.  la.  1898) 
90  Fed.  523;  Reynolds  t\  Lvon  County, 
(N.  D.  la.  1899)  97  Fed.*  155;  Lyon 
County  V,  Keene  Five-Cent  Sav.  Bank, 
(C.  C.  A.  8th  Cir.  1900)  100  Fed.  337,  40 
C.  C.  A.  391.  Contra,  Steel  v,  Rathbun, 
(C.  C.  Ore.  1890)  42  Fed.  390. 

Instruments  payable  to  a  particnUr 
individiul  ''or  bearer"  are  payable  to 
bearer,  within  the  meaning  of  this  pro- 
vision. Bank  of  Commonwealth  r.  Wis- 
ter,  (1829)  2  Pet  318,  7  U.  S.  (L.  ed.) 
437;  Bushnell  v,  Kennedy,  (1869)  9  Wall. 
387,  19  U.  S.  (L.  ed.)  736;  BuUard  v. 
Bell,  (1817)  1  Mason  269,  4  Fed.  Cas. 
No.  2,121;  Varner  t\  West,  (1873)  1 
Woods  493,  28  Fed.  Cas.  No.  16,885;  Hal- 
sted  V.  Lyon,  (1840)  2  McLean  226,  11 
Fed.  Cas.  No.  5,968;  Bradford  v.  Jenks, 
(1840)  2  McLean  130,  3  Fed.  Cas.  No. 
1,769;  Rollins  t?.  Chaffee  County,  (C.  C. 
Colo.  1888)  34  Fed.  91;  Thompson  t\ 
Searcy  County,  (C.  C.  A.  8th  Cir.  1893) 
67  Fed.  1030,  12  U.  S.  App.  618,  6  C.  C. 
A.  674;  Kearney  County  v.  McMaster, 
(C.  C.  A.  8th  Cir.  1895)  68  Fed.  177,  32 
U.  S.  App.  367,  15  C.  C.  A.  353;  Loeb  v. 
Columbia  Tp.,  (8.  D.  Ohio  1899)  91  Fed. 
37;  Sioux  City  Independent  School  Dist. 
V.  Rew,  (C.  C.  A.  8th  Cir.  1901)  111  Fed. 
1,  49  C.  C.  A.  198,  55  L.  R.  A.  864. 

Where  a  note  or  bond  is  made  payable 
to  a  particular  person  it  is  not  material 
that  it  was  indorsed  in  blank.  Thomson 
r.  Elton,  (E.  D.  Wis.  1900)  100  Fed. 
145. 

Notes  of  a  city  payable  to  bearer  are 
excepted  from  the  operation  of  this  sec- 
tion, whether  the  notes  were  first  nego- 
tiated to  a  citizen  of  a  state  other  than 
that  of  the  maker  or  not.  Citizens'  Sav. 
Bank  v.  Newburyport,  (C.  C.  A.  Ist  Cir. 
1909)   169  Fed.  766,  95  C.  C.  A.  232. 

Coupons. —  An  action  may  be  maii^ 
tained  on  a  coupon  attached  to  a  munici- 
pal bond  payable  to  the  payee  named 
where  the  coupon  is  an  independent  prom- 
ise to  pay  to  bearer,  without  regard  to 
the  citizenship  of  the  original  holder. 
Lexington  v.  Butler,  (1871)  14  Wall. 
282,  20  U.  S.  (L.  ed.)  809;  Thompson  v. 
Perrine,  (1882)  106  U.  S.  589,  1  S.  Ct. 
664,  568,  27  U.  S.  (L.  ed.)  298;  Cooper 
r.  Thompson,  (1876)  13  Blatchf.  434,  6 
Fed.  Cas.  No.  3,202;  Reynolds  tJ.  Lvon 
County,  (N.  D.  la.  1899)  97  Fed.  155. 
But  see  Clarke  v.  Janesville,  (1866)  1 
Biss.  98,  5  Fed.  Cas.  No.  2,854. 

In  a  suit  on  both  bonds  and  coupons 
by  an  assignee  from  the  original  payee, 
where  plaintiff's  assignor  could  not  main- 
tain suit  on  the  bonds  in  a  federal  court. 
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it  was  held  that  the  causes  of  action 
were  separable  and  that  the  plaintiff  could 
recover  upon  the  coupons  which  were  pay- 
able to  bearer.  Sioux  City  Independent 
School  Dist.  t?.  Rew,  (C.  C.  A.  8th  Cir. 
1901)  111  Fed.  1,  49  G.  C.  A.  198,  55 
L.  R.  A.  364. 

Payable  to  order — \Miere  there  is  no 
diversity  of  citizenship  between  the  maker 
and  payee  of  certain  notes  payable  to  the 
payee's  order,  suit  cannot  be  brouf^ht 
thereon  by  an  indorsee,  whose  citizenship 
was  diverse,  in  the  federal  court.  Deni- 
son  State  Nat.  Bank  v.  Eureka  Springs 
Water  Co.,  (W.  D.  Ark.  1909)  174  Fed. 
827. 

A  note  payable  to  the  maker's  order 
and  indorsed  by  him  in  blank  is  in  legal 
effect  a  note  payable  to  bearer,  and  the 
citizenship  of  plaintiff  assignor  is  imma- 
terial. Towne  v.  Smith,  (1846)  1  Woodb. 
A  M.  116,  24  Fed.  Cas.  No.  14,115;  Bar- 
ling V,  Bank  of  British  North  America, 
(C.  C.  A.  9th  Cir.  1892)  50  Fed.  260,  1 
C.  C.  A.  510,  (N.  D.  Cal.  1891)  46  Fed. 
357;  Jones  r.  Shapera,  (C.  C.  A.  5th  Cir. 
1893)  57  Fed.  457,  6  C.  C.  A.  423. 

6.  Inatrumenta  "  Made  by  Any 
Corporation  " 

In  general. —  Instruments  payable  to  a 
bearer  and  made  by  a  corporation  are  ex- 
pressly excepted  by  the  statute  from  the 
general  rule  that  an  assignee  or  subse- 
quent holder  of  a  promissory  note  or 
chose  in  action  cannot  sue  in  a  District 
Court  of  the  United  States  unless  his  as- 
signor or  transferor  could  have  sued  in 
such  courts.  Lake  County  r.  Dudley, 
(1899)  173  U.  S.  243,  19  S.  Ct.  398,  43 
U.  S.  (L.  ed.)  684;  New  Orleans  v.  Quin- 
lan,  (1899)  173  U.  S.  191,  19  S.  Ct.  329, 
43  U.  S.  (L.  ed.)  664;  Adams  v.  Republic 
County,  (C.  C.  Kan.  1885)  23  Fed.  211; 
Newgass  v.  New  Orleans,  (E.  D.  La.  1888) 
33  Fed.  196;  Rollins  v.  Chaffee  Coimty, 
(C.  C.  Colo.  1888)  34  Fed.  91;  Wilson  v. 
Knox  County,  (N.  D.  Mo.  1890)  43  Fed. 
481;  Cloud  V.  Sumas,  (C.  C.  Waah.  1892) 
52  Fed,  177;  Benjamin  r.  New  Orleans, 
(E.  D.  La.  1896)  71  Fed.  758;  Quinlan  v. 
New  Orleans,  (E.  D.  La.  1897)  92  Fed. 
695;  Lyon  County  v.  Keene  Five-Cent. 
Sav.  Bank,  (C.  C.  A.  8th  Cir.  1900)  100 
Fed.  337,  40  C.  C.  A.  391. 

Where  a  note  between  parties  of  the 
same  citizenship  is  made  by  a  corporation 
payable  to  bearer,  a  suit  thereon  brought 
bv  the  holder  of  different  citizenship  from 
the  maker  against  it  is  maintainable  in 
the  federal  courts,  since  the  paper  passes 
by  delivery  and  requires  no  assignment. 
Denison  State  Nat.  Bank  v.  Eureka 
Springs  Water  Co.,  (W.  D.  Ark.  1909) 
174  Fed.  827. 

A  trustee  in  a  deed  of  trust  executed 
by  a  corporation,  suing  as  assignee  of  the 
corporation  to  recover  certain  revenues, 
cannot   maintain   the   suit   in   a   federal 


court  where  both  the  corporation  and  the 
defendant  are  residents  of  the  same  state. 
Eau  Claire  i\  Payson,  (C.  C.  A.  7th  Cir. 
1901 )   107  Fed.  552,  46  C.  C.  A.  466. 

A  municipal  corporation  comes  within 
the  meaning  of  the  words  "  any  corpora- 
tion." Loeb  V.  Columbia  Tp.,  (1900)  179 
U.  S.  472,  21  S.  Ct.  174,  45  U.  S.  (L.  ed.) 
280;  Waite  v,  Santa  Crux,  (1902)  184 
U.  S.  302,  22  S.  Ct.  327,  46  U.  S.  (L.  ed.) 
552.    And  see  cases  in  preceding  note. 

A  note  made  by  a  town  in  New  York  is 
one  made  by  a  corporation.  Andes  r. 
Ely,  (1895)  158  U.  S.  312,  15  S.  Ct.  954, 
39  U.  S.   (L.  ed.)  996. 

County  bonds  and  coupons  are  made 
by  a  corporation  within  the  meaning  of 
the  exception  in  this  provision.  Lake 
County  r.  Dudley,  (1899)  173  U.  S.  243, 
19  S.  Ct.  398,  43  U.  S.  (L.  ed.)  684;  Mc- 
Lean r.  Valley  County,  (C.  C.  Neb.  1896) 
74  Fed.  389. 

County  warrants  payable  to  bearer  are 
choses  in  action  made  by  a  corporation, 
and  a  holder  thereof  who  is  a  citizen  of 
another  .state  may  maintain  an  action 
against  the  county  to  recover  thereon  in 
a  federal  court,  regardless  of  the  citizen- 
ship of  the  original  holders.  Kearny 
County  V.  Irvine,  (CCA  8th  Cir.  1903) 
126  Fed.  689,  61  C  C  A.  607. 

Where,  under  the  terms  of  a  town 
vote  granting  aid  to  a  railroad  company, 
no  cause  of  action  ever  accrued  to  the 
railroad  corporation,  but  did  accrue  to 
its  receiver  or  the  assignee  of  his  suc- 
cessor, who  furnished  funds  to  complete 
the  road  under  an  assignment  of  the  sub- 
scription, it  was  held  that  the  fact  that 
the  corporation  could  not  have  maintained 
an  action  in  the  federal  courts  to  recover 
such  subscription  Because  it  was  of  the 
same  citizenship  as  the  town  did  not  de- 
prive such  assignee  of  the  right  to  sue 
m  the  federal  courts.  Paige  v.  Rochesfter, 
(C  C  Vt.  1905)   137  Fed.  663. 

Miscellaneous  decisions  relating  to  cor- 
porations.— ^A  New  York  corporation  may 
bring  suit  in  a  federal  court  on  the  not^ 
of  an  Illinois  corporation,  although  the 
treasurer  of  the  latter  corporation,  to 
whose  order  the  notes  were  made  pav- 
ablc,  and  by  whom  they  were,  before  de- 
livery, indorsed  to  the  New  York  corpora- 
tion, which  loaned  the  money  for  which 
they  were  given,  may  be  a  citizen  of  Illi- 
nois. Blair  v,  Chicago,  (1906)  201  U.  S. 
400,  26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801, 
reversing  (N.  D.  III.  1904)   132  Fed.  848. 

Wliere  a  city  ordinance,  under  which  a 
water  franchise  was  granted,  provided 
that  hydrant  rentals  should  be  paid  to 
plaintiff,  a  nonresident  corporation,  as 
trustee,  the  fact  that  the  original  ordi- 
nance granting  the  franchise  was  not  to 
the  water  company,  but  to  M.  and  his 
assigns,  who  assigned  the  same  to  the 
water  company,  and  that  both  M.  and 
the  company  were  citizens  of  the  same 
state,  does  not  preclude  the  trustee  from 
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bringing  an  action  to  recover  such  rents 
in  the  federal  court.  Seymour  v*  Farm- 
ers' Loan,  etc.;  Co.,  (C.  G.  A.  7th  Cir. 
1903)    128  Fed.  907,  63  C.  C.  A.  633. 

This  section  does  not  applv  to  a  bill 
b^  a  nonresident  stockholder  of  a  corpora- 
tion, who  acquired  his  stock  by  assign- 
ment from  a  resident  of  the  state  where 
the  corporation  was  domiciled,  to  restrain 
the  latter's  directors  and  trustees  from 
using  the  corporate  assets  for  an  alleged 
ultra  vires  business,  affecting  complain- 
ant's interest  only  in  common  with  all 
other  stockholders.  Consumers'  Gas  Trust 
Co.  V.  Quinby,  (C.  C.  A.  7th  Cir.  1905) 
137  Fed.  882,  70  C.  C.  A.  220. 

A  bill  bv  a  corporation  alleged  that  one 
of  the  defendants,  who  had  made  an  in- 
vention and  applied  for  a  patent  therefor, 
bv  a  written  instrument  assigned  a  two- 
thirds  interest  therein  and  in  the  right 
to  the  patent  therefor  to  two  other  per- 
sons; that  the  three  organized  complain- 
ant corporation,  and  thereupon  sold  their 
rights  to  the  corporation,  receiving  in 
payment  its  capital  stock;  that  complain- 
ant, under  the  management  of  such  three 
persons,  engaged  in  the  manufacture  of 
the  invention,  but  that  defendant  subse- 
quently sold  his  stock  therein,  and  on  the 
issuance  of  the  patent  caused  the  same  to 
be  assigned  to  another  corporation,  which 
was  made  defendant,  and  which  had  en- 
gaged in  the  manufacture  of  the  patented 
article;  that  the  two  other  persons  had 
assigned  their  equitable  interest  in  the 
invention  and  patent  to  complainant. 
The  bill  prayed  for  an  accounting  of 
profits,  an  injunction  to  restrain  defend- 
ants from  manufacturing  the  patented 
article,  and  that  they  be  required  to  as- 
sign the  patent  to  complainant.  It  was 
held  that  the  purpose  of  the  bill  weis  not 
the  specific  enforcement  of  the  written 
assignment  made  by  defendant,  but  to 
charge  him  as  trustee  ew  maleficio  on  the 
ground  of  fraud,  and  that  the  case  was 
not,  therefore,  within  the  statutory  nro- 
visions  relating  to  suits  by  assignees. 
Prest-o-Lite  Co.  v.  Avery  Portable  Light- 
ing Co.,  (E.  D.  Wis.  1908)   164  Fed.  60. 

7.  ApplicahUiiy 

a.  Generally 

(Jnder  earlier  Acts. —  The  provisions  of 
the  Judiciary  Act  of  1789,  as  well  as  those 
of  R.  S.  sec.  629,  cl.  1  (noted  supra,  p. 
838),  and  the  original  provisions  of  the 
Act  of  1875  were  confined  to  an  action  in 
favor  of  an  "  assignee  "  while  the  provi- 
sions of  the  Act  of  1875,  as  amended  as 
shown  in  the  text,  read  *'  in  favor  of  any 
assignee  or  of  any  subsequent  holder,  and 
also  read  "  if  no  assignment  had  been 
made."  Under  the  earlier  Acts  it  was  held 
that  the  provisions  did  not  apply  to  an 
executor  or  administrator,  or  to  a  devisee 
by  will,  Mayer  t\  Foulkrod,  (1823)  4 
W  ash.  349,  16  Fed.  Cas.  No.  9,341 ;  Chap- 


pedelaine  v,  Dechenaux,  (1808)  4  Cranch 
306,  2  U.  S.  (L.  ed.)  629;  Bushnell  v. 
Kennedy,  (1869)  9  Wall.  387,  19  U.S.  (L. 
ed.)  736;  CShildress  t\  Emory,  (1823)  8 
Wheat.  642,  5  U.  S.  (L.  ed.)  705;  nor  to 
a  statutory  xeceiver  appointed  on  the  vol- 
untary dissolution  of  a  corporation,  Brad- 
ford 17.  Jenks,  (1840)  2  McLean  130,  3 
Fed.  Cas.  No.  1,769 ;  nor  to  a  purchaser  at 
an  execution  sale  of  the  interest  of  a  part- 
ner'in  the  partnership  assets,  McNichol  t>. 
Phelps,  (E.  D.  Mich.  1882)  16  Fed.  8; 
but  did  apply  to  the  general  assignee  of 
the  effects  of  an  insolvent.  Sere  i\  Pitot, 
(1810)  6  Cranch  332,  3  U.  S.  (L.  ed.) 
240;  and  to  a  receiver  of  a  national  bank, 
(U.  S.  Nat.  Bank  v.  McNair,  (E.  D.  N.  C. 
1893)  56  Fed.  323;  and  to  the  purchaser 
of  warrants  at  a  judicial  sale  under  au- 
thority of  a  probate  court  having  admin- 
istration of  the  estate  of  a  deceased  per- 
son, Glass  17.  Concordia  Parish  Police 
Jury,  (1900)  176  U.  S.  207,  20  S.  Ct. 
346,  44  U.  S.  (L.  ed.)  436. 

Under  the  amendment  of  1888,  it  has 
been  held  that  where  the  original  parties 
to  the  chose  in  action  were  citizens  of  the 
same  state,  and  the  first  assignment  was 
voluntary,  the  fact  that  a  subsequent  as- 
signment was  by  operation  of  law  will  not 
mcike  an  exception  to  the  rule.  Coler  v. 
Grainger  County,  (C.  C.  A.  6th  Cir.  1896) 
74  Fed.  16,  43  U.  S.  App.  252,  20  C.  C.  A. 
267. 

The  words  *'  or  transfer  "  in  a  former 
Act,  not  being  in  the  corresponding  sec- 
tion of  the  Judiciary  Act  of  1789, 
were  evidently  used  for  the  purpose  of 
enlarging  the  scope  of  the  word  **  assign- 
ment" and  of  making  the  clause  cover 
every  case  in  which  title  to  negotiable 
paper  whose  contents  might  be  the  sub- 
ject of  a  suit  should  have  become  vested 
in  a  third  party  whether  by  act  of  the 
parties  or  by  operation  of  law.  U.  S. 
Nat.  Bank  t?.  McNair,  (E.  D.  N.  C.  1893) 
56  Fed.  323. 

Effect  of  state  law. — ^A  state  statute  re- 
quiring payees  and  indorsees  to  be  joined 
in  a  suit  by  the  holder  of  a  promissory 
note,  will  not  enable  an  indorsee  to  sue 
the  maker  and  indorser  in  a  federal  court, 
if  the  maker  and  payee  were  citizens  of 
the  same  state.  Dromgoole  v.  Farmers', 
etc..  Bank,  (1844)  2  How.  241,  11  U.  S. 
(L.  ed.)  252. 

A  statute  requiring  a  joint  action 
against  the  drawer  and  indorsers  of  bills 
and  the  maker  and  indorsers  of  notes,  is 
repugnant  to  this  section,  which  enables 
the  holder  to  sue  his  immediate  indorser 
severally,  if  a  citizen  of  another  state, 
though  the  drawer  is  a  citizen  of  the  same 
state  as  the  holder.  Keary  v.  Farmers', 
etc..  Bank,  (1842)  16  Pet.  89,  10  U.  S. 
(L.  ed.)  897. 

Effect  of  new  agreement  with  holder. — 
The  indorsement  on  a  bond  after  its  ma- 
turity in  consideration  of  the  extension  of 
time  to  pay  the  same,  of  an  agreement  to 
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waive  all  defenses  and  pay  the  amount 
thereof  to  the  holder  at  a  certain  date 
constitutes  a  new  agreement  and  takes 
the  case  out  of  the  operation  of  the  pro- 
viso. Marine,  etc.,  Phosphate  Min.,  etc., 
Co.  r.  Bradley,  (1881)  105  U.  8.  175,  26 
U.  S.  (L.  ed.)  1034;  Bradly  p.  Marine, 
etc..  Phosphate  Min.,  etc.,  Co.,  (1879)  3 
Hughes  26,  3  Fed.  Ca«.  No.  1,789. 

An  order  drawn  by  a  contractor  for  the 
building  of  city  waterworks  upon  the  city 
in  favor  of  a  materialman  and  accepted 
by  the  city  is  an  agreement  made  directly 
between  tne  payee  of  the  order  and  the 
city,  and  is  not  an  assignment  of  the  con- 
tractor's claim  within  the  meaning  of  this 
clause.  Ripley  v,  Superior,  (C.  C.  Neb. 
1890)  41  Fed.  113. 

Effect  of  reassignment. —  Where  the 
original  owner  of  a  chose  in  action,  who 
might  have  sued  thereon  in  a  federal 
court,  assigned  the  same,  he  is  entitled 
to  sue  in  such  court  on  again  becoming 
the  owner  by  a  reassignment  from  his 
assignee,  without  regard  to  the  citizenship 
of  the  latter.  Moore  Bros.  Glass  Co.  f;. 
Drevet  Mfg.  Co.,  (S.  D.  N.  Y.  1897)  154 
Fed.  737. 

Assignment  merely  changing  venue. — 
The  right  to  maintain  a  suit  in  a  federal 
court,  where  the  original  parties  to  the 
controversy  were  citizens  of  different 
stat^,  is  not  lost  by  an  assignment  of 
the  cause  of  action  to  one  who  is  also  a 
citizen  of  a  different  state  from  the  de- 
fendant, although  the  effect  of  the  assign- 
ment is  to  change  the  venue  of  the  action 
to  the  district  oif  the  assignee's  residence. 
Bolles  V,  Lehigh  Val.  R.  Co.,  ( S.  D,  N.  Y. 
1904)  127  Fed.  884. 

Removed  cases. —  The  restriction  in  this 
section,  as  amended  in  the  text,  applica- 
ble to  original  suits  by  indorsees  and 
assignees,  is  alike  applicable  to  cases 
brought  originally  in  the  state  courts  and 
attempted  to  be  removed  to  the  federal 
courts.  {Distinguiahing  cases  under 
earlier  provisions.)  Mexican  Nat.  R.  Co. 
V,  Davidson,  (1895)  157  U.  S.  201,  16 
S.  Ct.  563,  39  U.  S.  (L.  ed.)  672.  See 
Brown  v,  Beacom,  (C.  C.  A.  4th  Cir. 
1909)   174  Fed.  812,  98  C.  C.  A.  520. 

Suit  by  United  States.— The  prohibi- 
tion in  this  clause  is  not  applicable  to  a 
suit  by  the  United  States.  U.  S.  v.  Greene, 
(1827)  4  Mason  427,  26  Fed.  Cas.  No. 
15,258. 

b.    Applicaticm   with   Regard    to   Persons 

A  pledgee  of  stock  cannot,  on  account 
of  the  diverse  citizenship  existing  between 
himself  and  the  corporation,  sue  the  cor- 
poration in  the  federal  court  for  the  ap- 
pointment of  a  receiver  where  his  pledgor 
18  a  resident  of  the  state  of  which  the 
corporation  is  a  citizen.  Gorman -Wright 
Co.  V.  Wright,  (C.  C.  A,  4th  Cir.  1904) 
134  Fed.  363,  67  C.  C.  A.  345. 

An  assignee  of  a  lease  suing  for  rents 
accruing   after   the   assignment   sues   not 


as  assignee  but  in  his  own  right  as  aa 
original  party  to  the  contract  and  upon  a 
cause  of  action  which  did  not  exist  in  the 
assignor.  Adams  v.  Shirk,  (C.  C.  A.  7th 
Cir.  1901)   105  Fed.  659,  44  C.  C.  A.  653. 

If  a  cestui  que  trust  under  an  assign- 
ment for  the  benefit  of  creditors  buys  a 
right  of  property  which  the  asBignees 
were  empowered  to  sell,  in  the  execution 
of  their  trust,  he  must  claim  as  a  pur- 
chaser under  them,  not  as  a  ce$iui  que 
trust  Wilkinson  v.  Wilkinson,  (1856) 
2  Curt.  582,  29  Fed.  Cas.  No.  17,677. 

Suits  by  administratriz. — A  suit  to  de- 
clare and  enforce  a  lien  on  certain  inter- 
ests in  distributive  shares  of  the  property 
of  a  decedent  in  the  hands  of  an  ancillary 
administrator  is  not  within  this  section 
because  plaintiff's  right  is  derived  from 
an  heir  whose  citizenship  is  the  same  as 
that  of  such  administrator,  where  the 
plaintiff,  who  sues  as  administratrix,  and 
who  is  a  citizen  of  a  different  state  from 
the  defendant  administrator,  is  suing  pri- 
marily on  the  obligation  of  such  heir  to 
her  intestate,  to  secure  which  a  lien  was 
given  upon  such  heir's  distributive  share. 
Ingersoll  v.  Coram,  (1908)  211  U.  S.  335, 
29  S.  Ct  92,  63  U.  S.  (L.  ed.)   208. 

Suit  by  assignee  of  national  bank. — 
Under  the  federal  Judiciary  Act  (Act  of 
March  3,  1887,  ch.  373,  S  4,  24  Stat  L. 
554),  which  makes  national  banks  citizens 
of  the  state  in  which  they  are  located  for 
the  purposes  of  the  jurisdiction  of  a  fed- 
eral court,  it  has  been  held  that  the  as- 
signment of  a  chose  in  action  by  such  a 
bank  does  not  vest  the  assignee  with  the 
right  to  maintain  an  action  thereon  in  a 
federal  court  against  a  citizen  of  the 
state  in  which  the  bank  is  located.  Sul- 
livan V.  Ayer,  (E.  D.  Pa.  1909)  174  Fed. 
199. 

Where  a  national  bank  executed  a  non- 
negotiable  note  to  another  national  bank, 
both  being  citizens  of  Nebraska,  which 
note  was  assigned  to  a  citizen  of  another 
state,  an  action  by  him  thereon  against 
the  maker  and  other  defendants,  the  most 
of  whom  were  also  citizens  of  Nebraska, 
cannot  be  maintained  in  the  federal  courts 
on  the  ground  of  diversity  of  citizenship. 
George  v.  Wallace,  (CCA.  8th  Cir. 
1904)  135  Fed.  286,  68  C  C  A.  40,  af- 
firmed (1906)  201  U.  S.  230,  26  S.  Ct. 
495,  50  U.  S.   (L.  ed.)  738. 

In  Sullivan  v.  Ayer,  (E.  D.  Pa.  1909) 
174  Fed.  199,  it  appears  that  a  national 
bank  located  in  Pennsylvania  recovered  a 
judgment  in  the  Supreme  Court  of  New 
.York  against  a  New  York  corporation 
and  issued  an  execution  thereon,  which 
was  returned  unsatisfied.  The  bank  then 
assigned  the  judgment,  with  all  its  rights, 
to  the  plaintiff,  a  citizen  of  New  York, 
who  brought  suit  thereon  in  a  federal 
court  in  Pennsylvania  against  a  citizen 
of  that  state  to  enforce  his  statutory  lia- 
bility under  the  laws  of  New  York  as  a 
stockholder   of   the  judgment   defendant. 
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and  it  was  held  that  such  suit  was  one 
to  recover  the  contents  of  the  jud^ent, 
which  was  a  chose  in  action,  and,  since  it 
could  not  have  been  maintained  by  the 
bank  in  such  court,  could  not  be  by  plain- 
tiff, as  its  assignee. 

Suit  between  assignor  and  assignee. — 
Under  the  earlier  Judiciary  Acts,  it  was 
held  that  the  provisions  were  not  applica- 
ble to  an  action  between  the  assignor  and 
his  immediate  assignee,  or  between  an  in- 
dorsee and  his  immediate  indorser,  for 
the  suit  was  then  on  the  new  agreement 
or  indorsement  and  it  was  only  necessary, 
to  sustain  the  jurisdiction  of  a  federal 
court,  that  plaintiff  and  defendant  were 
citizens  of  different  states.  Young  v. 
Bryan,  (1821)  6  Wheat.  146,  5  U.  ».  (L. 
ed.)  228;  Mollan  v.  Torrance,  (1824)  9 
Wheat.  637,  6  U.  S.  (L.  ed.)  164;  Coffee 
17.  Planters'  Bank,  (1851)  13  How.  183, 
14  U.  S.  (L.  ed.)  106;  Noell  r.  Mitchell, 
(1869)  4  Biss.  346,  18  Fed.  Cas.  No. 
10,287;  Codman  t?.  Vermont,  etc.,  R.  Co., 
(1879)  17  Blatchf.  1,  5  Fed.  Cas.  No. 
2,936;  Gaylord  v.  Johnson,  (1850)  5  Mc- 
Lean 448,  10  Fed.  Cas.  No.  5,285. 

And  such  is  the  holding  under  the  pres- 
ent section.  Parker  v.  Ormsby,  (1891) 
141  U.  S.  81,  11  S.  Ct.  912,  35  U.  S.  (L. 
ed.)    654. 

c.  Application  with  Regard  to  Suit  and 
Subject  Matter 

Cause  of  action  for  conspiracy. — ^Where 
plaintiff  alleged  a  cause  of  action  for  dam- 
ages for  a  conspiracy  charged  to  have 
been  committed  by  defendants  against 
plaintiff  after  he  became  the  owner  of  a 
contract  for  the  sale  of  reaJ  estate  by  as- 
signment, it  was  held  that  the  citizoiship 
of  plaintiff's  asignor  of  the  contract  was 
immaterial  to  the  jurisdiction  of  the 
federal  court,  the  cause  of  action  alleged 
never  having  existed  in  his  favor.  Noyes 
t\  Crawford,  (N.  D.  la.  1904)  133  Fed. 
796. 

Suit  to  recover  possession  of  the  thing 
in  specie. —  The  clause  in  question  has  no 
application  to  the  case  of  suit  by  the 
assignee  of  a  chose  in  action  to  recover 
possession  of  the  thing  in  specie  or  dam- 
ages for  its  wrongful  caption  or  detention. 
It  applies  to  cases  only  in  which  the  suit 
is  brought  to  recover  the  contents  of  or 
to  enforce  the  contract  contained  in  the 
instrument  assigned.  Deshler  v.  Dodge, 
(1853)  16  How.  622,  14  U.  S.  (L.  ed.) 
1084;  Bushn/Bll  v.  Kennedy,  1869)  9  Wall. 
387,  19  U.  S.  (L.  ed.)  736;  Ambier  v, 
Eppinger,  (1890)  137  U.  S.  480,  11  S.  Ct. 
173,  34  U.  S.  (L.  ed.)  765;  Buckingham 
V.  Dake,  (C.  C.  A.  8th  Cir.  1901)  112  Fed. 
258,  50  C.  C.  A.  492. 

The  clause  does  not  apply  to  a  suit  by 
an  assignee  of  a  note  and  mortgage 
against  one  who  was  a  stranger  to  the 
original  contract  to  replevin  the  chattels 
mortgaged  for  the  ultimate  purpose  of 
subjecting  them  by  proper  proceedings  to 


the  obligation  created  by  the  mortgage. 
Buckingham  v.  Dake,  (C.  C.  A.  8th  Cir. 
1901)  112  Fed.  258,  50  C.  C.  A.  492. 

An  action  of  replevin  by  the  assignee 
of  a  promisory  note,  secured  by  a  chattel 
mortgage,  to  recover  possession  of  the 
mortgaged  property  frcHn  a  stranger  to 
the  contract,  for  the  purpose  of  ultimately 
subjecting  it  to  the  mortgage,  is  not  a 
suit  to  recover  the  contents  of  a  chose  in 
action.  Buckingham  v,  Dake,  (C.  C.  A. 
8th  Cir.  1901)  112  Fed.  258,  50  C.  C.  A. 
492. 

The  clause  does  not  apply  to  an  action 
by  assignees  of  bank  bills  in  replevin  to 
recover  possession.  Deshler  v.  Dodge, 
(1853)  16  How.  622,  14  U.  S.  (L  ed.) 
1084. 

Where  a  corporate  debt  is  assigned  the 
assignee  thereby  acquires  the  right  to  en 
force  a  statutory  liability  therefor  of  the 
trustees  imposed  for  a  failure  to  comply 
with  the  provision  of  the  statute  as  to 
filing  reports.  Davis  v.  Mills,  (C.  C.  Conn. 
1900)  99  Fed.  39. 

Conveyance  of  lands. —  This  provision 
does  not  apply  either  directly  or  construc- 
tively to  a  conveyance  of  lands  from  a 
citizen  of  one  state  to  a  citizen  of  another 
state.  Briggs  v,  French,  (1835)  2  Sumn. 
251,  4  Fed.  Cas.  No.  1,871. 

A  suit  by  railroad  contractors  to  enforce 
the  conveyance  of  lands  which  had  been 
set  apart  by  trustees  of  the  internal-im- 
provement fund  of  Florida,  pursuant  to 
contract  with  the  railroad  company  for 
the  building  of  the  road  to  which  the  con- 
tractors were  entitled  under  their  contract 
with  the  railroad  company  for  building 
the  road,  is  a  suit  in  favor  of  an  assignee. 
Plant  Invest.  Co.  t?.  Jacksonville,  etc.,  R. 
Co.,  (1894)  152  U.  S.  71,  14  S.  Ct.  483, 
38  U.  S.  (L.  ed.)  358. 

Relating  to  mortgages. —  The  foreclo- 
sure of  a  mortgage  on  a  waterworks  plant 
and  the  sale  and  conveyance  under  the 
decree  of  the  entire  interest  of  the  plant 
and  franchise,  is  a  conveyance  of  real 
estate,  and  the  contract  under  which  the 
plant  was  constructed  does  not  pass  by 
assignment  within  the  meaning  of  the 
above  clause.  Portage  City  Water  Co.  v. 
Portage,  (W.  D.  Wis.  1900)  102  Fed.  769. 

A  mortgage  by  a  water  company  of 
hydrant  rentals  is  merely  an  assignment 
of  a  chose  in  action,  and  therefore  neither 
the  mortgagee  nor  one  subrogated  to  his 
rights  can  sue  on  the  mortgage  in  a  fed- 
eral court  on  the  ground  of  diverse  citi- 
zenship, imless  such  diversity  existed  be- 
tween the  parties  to  the  contract  for  the 
hydrant  rentals.  American  Waterworks, 
etc.,  Co.  t?.  Home  Water  Co.,  (E.  D.  Ark. 
1902)   115  Fed.  171. 

Where  a  mortgage  was  given  to  secure 
a  prior  indebtedness  from  the  mortgagor 
to  the  mortgagee,  who  were  citizens  of 
different  states,  the  jurisdiction  of  a  fed- 
eral court  of  a  suit  to  foreclose  the  mort- 
gage is  not  affected  by  the  fact  that  it 
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also  secured  other  indebtedness  owing  by 
the  mortgagor  to  a  third  person,  who  was 
a  citizen  of  the  same  state,  which  had  been 
assigned  to  the  mortgagee.  Peacock,  etc., 
Co.  V.  Thaggard,  (8.  D.  Fla.  1904)  128 
Fed.  1006,  affirmed  (C.  C.  A.  5th  Cir. 
1904)  129  Fed.  1005,  mem.,  64  C.  C.  A. 
490. 

A  deed  of  trust  in  the  nature  of  a  mort- 
gage set  out  in  full  a  contract  between  the 
mortgagor  and  certain  parties  for  the  con- 
veyance of  several  parcels  of  land  to  him, 
and  then  conveyed  to  the  mortgagee  all 
the  right,  title,  and  interest  which  he.  the 
mortgagor,  had  or  might  thereafter  ac- 
quire, "  in  and  to "  the  lands  embraced 
by  the  contract.  It  was  held  that  the  con- 
veyance was  in  legal  effect  an  assignment 
of  the  contract;  and  the  assignee  couM 
not  maintain  a  suit  for  the  enforcement 
of  this  contract  in  a  federal  cjurt  if  the 
assignor  could  not  have  maintained  th& 
suit  in  such  Circuit  Court  if  no  assign- 
ment had  been  made.  Shoecraft  v.  Blox- 
ham,  (1888)  124  U.  S.  730,  8  S.  Ct.  686, 
31  U.  8.  (L.  ed.)  574. 

Where,  under  the  terms  of  a  town  vote 
granting  aid  to  a  railroad  company,  no 
cause  of  action  ever  accrued  to  the  rail- 
road corporation,  but  did  accrue  to  its 
receiver  or  the  assignee  of  his  successor 
who  furnished  funds  to  complete  the  road 
under  an  assignment  of  the  subscription, 
the  fact  that  the  corporation  could  not 
have  maintained  an  action  in  the  federal 
courts  to  recover  such  subscription  be- 
cause it  was  of  the  same  citizenship  as  the 
town  did  not  deprive  such  assignee  of  the 
right  to  sue  in  the  federi|l  courts.  P&ige 
t\  Rochester,  (C.  C.  Vt  1905)  137  Fed. 
663. 

Where  the  receiver  of  a  railroad  corpo- 
ration completed  the  road,  and  thereby 
became  entitled  to  a  town  subscription, 
it  was  held  that  the  receiver's  successor 
was  not  an  assignee,  within  the  meaning 
of  the  statute.  Faige  v.  Rochester,  (C.  C. 
Vt.  1906)    137  Fed.  663. 

d.  Miscellaneous  Decisions  as  to  Applica- 
tion 

The  original  beneficial  owner  may  sue 
in  a  federal  court  on  a  note,  although  the 
nominal  payee  by  reason  of  his  citizen- 
ship would  not  have  such  right.  Kirven 
V.  Virginia-Carolina  Chemical  Co.,  (C.  C. 
A.  4th  Cir.  1906)  145  Fed.  288,  70  C.  C. 
A.  172,  7  Ann.  Cas.  219. 

Where  one  of  the  complainant's  con- 
tracts is  clearly  within  the  jurisdiction 
of  a  federal  court,  it  draws  to  that  court 
jurisdiction  to  determine  the  entire  con- 
troversy, although  others  of  the  con- 
tracts, as  to  which  the  issues  are  the 
same,  were  acquired  by  complainant 
through  assignments  from  persons  who 
could  not  have  sued  in  such  court.  Howe, 
etc.,  Co.  17.  Haugan,  (N.  D.  111.  1904)  140 
Fed.   182. 


The  provision  is  inapplicable  to  a  suit 
by  one  of  the  original  parties  to  the 
chose  in  action  against  an  assignee  of 
the  other  party.  Srooks  r.  Laurent,  (C. 
C.  A.  5th  Cir.  1899)  98  Fed.  647,  39 
C.   C.  A.  201. 

An  assignee  of  a  chose  in  action  on 
which  a  complete  and  adequate  remedy 
exists  at  law  cannot,  merely  because  as 
such  assignee  his  interest  is  an  equitable 
one,  bring  a  suit  in  equity  for  the  recov- 
ery of  the  demand.  Hayward  r.  Andrews, 
(1882)  106  U.  8.  672,  1  S.  Ct.  644,  27 
U.  S.  (L.  ed.)  271;  New  York  Guaranty, 
etc.,  Co.  r.  Memphis  Water  Co.,  (1882) 
107  U.  8.  206,  2  8.  Ct.  279,  27  U.  S. 
(L.  ed.)   484. 

8.  Matters  Relating  to  Jurisdiction 

JaritdictiOB  must  appear  on  record.-^ 
In  a  suit  by  an  assignee  the  record  must 
affirmatively  show  that  the  original  payee 
might  have  maintained  an  action  thereon 
in  the  same  court.  Thus  where  an  as- 
signee brought  an  action  to  recover  on 
promissory  notes  payable  to  the  order  of 
his  assignor  and  the  record  showed  that 
the  plaintiff  was  a  citizen  of  the  state  of 
Kansas,  and  the  defendants  citizens  of 
the  northern  district  of  Texas,  and  there 
was  neither  allegation  nor  proof  as  to  the 
citizenship  of  the  assignor,  it  was  held 
that  the  court  was  without  jurisdiction 
to  render  judgment.  Bison  State  Bank 
V.  Billington,  (C.  C.  A.  6th  Cir.  1913) 
209  Fed.  610,  126  C.  C.  A.  432.  See  New- 
gass  V,  New  Orleans,  (E.  D.  La.  1888)  33 
Fed.  196. 

"  If  jurisdiction  did  not  affirmatively 
appear,  upon  the  record,  it  was  error  to 
have  rendered  a  decree,  whether  the  ques* 
tion  of  jurisdiction  was  raised  or  not  in 
the  court  below.  In  the  exercise  of  its 
power,  this  court,  of  its  own  motion, 
must  deny  the  jurisdiction  of  the  courts 
of  the  United  States,  in  all  cases  coming 
before  it,  upon  writ  of  error  or  appeal, 
where  such  jurisdiction  does  not  affirma- 
tively appear  in  the  record  on  which  it 
is  called  to  act.  Mansfield,  etc.,  R.  Co.  r. 
Swan,  [18841  111  U.  S.  379,  382,  [4  S. 
Ct.  510,  28  U.  S.  (L.  ed.)  462];  King 
Iron  Bridge,  etc.,  Co.  t?.  Otoe  County, 
[1887]  120  U.  S.  225,  226,  [7  S.  Ct.  552, 
30  U.  6.  (L.  ed.)  623];  Cameron  v, 
Hodges,  [1888]  127  U.  S.  322,  326,  [8  S. 
Ct.  1154,  32  U.  S.  (L.  ed.)  132].  ...  It 
was  settled  by  many  decisions,  under  the 
act  of  1789,  that  a  Circuit  Court  of  the 
United  States  had  no  jurisdiction  of  a 
suit  brought  against  the  maker  bv  the 
assignee  of  a  promissory  note  payable  to 
order,  unless  it  appeared,  affirmatively, 
that  it  could  have  been  maintained  in 
that  court  in  the  name  of  the  original 
payee.  Turner  v.  Bank  of  North  America, 
[1799]  4  Dall.  8,  11,  [1  U.  S.  (L.  ed.) 
718];  Montalet  17.  Murray,  [1807]  4 
Cranch  46,  [2  U.  8.  (L.  ed.)   646];  Gib- 
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son  f>.  Chew,  [1842]  16  Pet.  315,  317,  [10 
U.  S.  (L.  ed.)  977];  Coffee  i\  Planters' 
Bank,  [1861]  13  How.  183,  187,  [14  U.  S. 
(L.  ed.)  106];  Morgan  v.  Gay,  [1873]  10 
Wall.  81,  82,  [22  U.  S.  (L.  ed.)  100]; 
There  were  these  recognized  exceptions  to 
that  general  rule  in  its  application  to 
promisory  notes:  1.  That  an  endorsee 
could  sue  the  endorser  in  the  Circuit 
Court,  if  they  were  citizens  of  different 
states,  whether  a  suit  could  have  been 
brought  or  not  by  the  payee  against  the 
maker;  for  the  endorsee  would  not  claim 
through  an  assignment,  but  by  virtue  of 
a  new  contract  between  himself  and  the 
endorser.  Young  v.  Bryan,  [1821]  6 
Wheat.  146,  151,  [6  U.  S.  (L.  ed.)  228]; 
Mollen  t\  Torrance,  [1824]  9  W^heat  537, 
538,  [6  U.  S.  (L.  ed.)  154].  2.  The 
holder  of  a  negotiable  instrument  pay- 
able to  bearer  or  to  a  named  person  or 
bearer  could  sue  the  maker  in  a  court  of 
the  United  States,  without  reference  to 
the  citizenship  of  the  original  payee  or 
original  holder,  because  his  title  did  not 
come  to  him  by  assignment,  but  by  de- 
livery merely.  Bank  of  Commonwealth 
V,  Wister,  [1829]  2  Pet.  318,  326,  [7  U. 
S.  (L.  ed.)  437];  Thompson  i;.  Perrine, 
[1882]  106  U.  S.  589,  692,  [1  S.  Ct  564, 
568,  27  U.  S.  (L.  ed.)  298],  and  au- 
thorities there  cited.  There  can  be  no 
claim  that  the  present  case  is  within 
either  of  those  exceptions.  The  authori- 
ties we  have  cited  are  conclusive  against 
the  right  of  the  plaintiff  to  maintain  this 
suit  in  the  court  below,  unless  it  ap- 
peared that  the  original  payee.  Lamb, 
could  have  maintained  a  suit  in  that 
court  upon  the  note  and  coupons.  *  Con- 
sequently, it  was  necessary  that  the 
record  should,  as  it  does  not,  disclose  his 
citizenship.  Metcalf  t\  Watertown,  [1888] 
128  U.  S.  586,  [9  S.  Ct.  173,  32  U.  S. 
(L.  ed.)  543];  Stevens  v.  Nichols,  [1889] 
130  U.  S.  230,  [9  S.  Ct.  618,  32  U.  S. 
(L.  ed.)  914];  Crehore  v,  Ohio,  etc.,  R. 
Co.,  [1889]  131  U.  S.  240,  243,  [9  S.  Ct. 
692,  33  U.  S.  (Ia  ed.)  144];  Rollins  t\ 
Chaffee  County,  [C.  C.  Colo.  1888]  34 
Fed.  91";  Parker  v.  Ormsby,  (1891)  141 
U.  S.  81,  11  S.  Ct.  912,  36  U.  S.  (L.  ed.) 
654.  See  also  King  Iron  Bridge,  etc., 
Co.  V.  Otoe  County,  (1887)  120  U.  S. 
225,  7  S.  Ct.  552,  30  U.  S.   (L.  ed.)   623. 

Insufficiency  of  showing  of  record. — 
Where  the  right  of  a  plaintiff  to  main- 
tain an  action  in  a  federal  court  on  an 
assigned  claim,  which  depended  on  the 
citizenship  of  his  assignor,  was  not  ques- 
tioned in  the  trial  court,  it  is  sufficient 
to  sustain  the  jurisdiction  that  it  ap- 
pears in  the  record  that  the  assignor  had 
a  domicile  and  resided  in  a  state  other 
than  that  of  which  the  defendant  was  a 
citizen.  Canyon  First  Nat.  Bank  v, 
Crowley,  (C.  C.  A.  5th  Cir.  1910)  183 
Fed.  678,  105  C.  C.  A.  450. 

Where  the  record  showed  that  two 
negotiable  notes  were  declared  on  by  the 


indorsee  against  the  maker,  and'  thefe 
was  no  averment  which  showed  that  the 
payee  was  competent  to  sue  the  maker 
m  a  court  of  the  United  States,  but  the 
declaration  also  contained  the  money 
counts  for  a  sum  large  enough  to  cover 
the  verdict  and  judgment,  it  was  held, 
that  th6  court  on  error  would  intend 
either  that  the  recovery  was  not  had  on 
the  notes,  or,  if  it  were,  that  evidence  of 
the  necessary  citizenship  of  the  payee  wals 
given  at  the  trial.  U.  S.  Bank  v.  Moss, 
(1848)   6  How.  31,  12  U.  S.   (L.  ed.)  331. 

The  u>hole  record  may  be  looked  into  to 
determine  the  question  of  jurisdiction. 
Piedmont  Carolina  R.  Co.  v.  Shaw,  (C. 
C.  A.  4th  Cir.  1915)  223  Fed.  973,  138 
C.  C.  A.  227. 

Citizenship  of  intermediate  assignor  im- 
material.—  It  is  only  the  original  parties 
to  a  chose  in  action  whose  citizenship  is 
material.  The  citizenship  of  an  inter- 
mediate assignor  is  immaterial.  The 
statute  does  not  take  from  the  assignee 
of  a  chose  in  action  the  right  to  sue  in 
the  courts  of  the  United  States  unless 
his  immediate  assignor  could  have  sus- 
tained such  action;  but  only  in  case  the 
court  could  have  had  no  jurisdiction  as 
between  the  originkl  parties  to  the  instru- 
ment, if  no  assignment  had  been  made. 
The  situation  or  rights  of  temporary  in- 
termediate assif^ees,  holders,  or  indor- 
sers  enter  not  into  the  condition  of  the 
case.  Turner  v.  Bank  of  North  America, 
(1799)  4  Dall.  8,  1  U.  S.  (L.  ed.)  718; 
Young  V.  Bryan,  (1821)  6  Wheat.  146, 
6  U.  S.  (L.  ed.)  228;  MoUan  v.  Torrance, 
(1824)  9  Wheat.  537,  6  U.  S.  (L.  ed.) 
164;  Evans  i\  Gee,  (1837)  11  Pet.  80, 
9  U.  S.  (L.  ed.)  639;  Coffee  c.  Planters' 
Bank,  (1861)  13  How.  183,  14  U.  S. 
(L.  ed.)  105;  Portage  City  Water  Co.  v. 
Portage,  (1900)  102  Fed.  769;  Milledol- 
lar  i\  Bell,  (1862)  2  WaU.  Jr.  (C.  C.) 
334,  17  Fed.  Cas.  No.  9,549;  Wilson  v, 
Fi^er,  (1830)  Baldw.  133,  30  Fed.  Cas. 
No.  17,803;  Farr  v,  Hobe-Peters  Land 
Co.,  (C.  C.  A.  1910)  188  Fed.  10,  110 
C.  C.  A.  160,  reversing  (W.  D.  Wis. 
1908)    170  Fed.  644. 

Where  at  the  time  a  bill  is  filed  to 
recover  on  an  obligation  for  the  payment 
of  money,  the  citizenship  of  original 
payee,  the  party  bringing  the  suit  and  of 
the  defendant  is  such  that  the  suit  can 
be  maintained,  the  citizenship  of  the  in- 
termediate holders  of  the  obligation  is 
immaterial.  Emsheimer  r.  New  Orleans, 
(E.  D.  La.  1900)  116  Fed.  893.  See  also 
MilledoUar  t?.  Bell,  (1852)  2  Wall.  Jr. 
(C.  C.)    334,  17  Fed.  Cas.  No.  9,649. 

Citizenship  at  time  suit  commenced. — 
Wliere  the  citizenship  of  an  assignor  of 
a  chose  in  action  is  material,  it  has 
always  been  considered  with  reference  to 
the  time  when  the  action  is  commenced. 
Kirkman  v.  Hamilton,  (1832)  6  Pet.  20, 
8  U.  S.  (L.  ed.)  306;  Gibson  v.  Chew, 
(1842)    16  Pet.   316,   10  U.   S.    (L.  ed.) 
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977;  Morgan  r.  Gay,  (1873)  19  Wall.  81, 
22  U.  S.  (L.  ed.)  100;  Metcalf  17.  Water- 
town,  (1888)  128  U.  S.  686,  9  S.  Ct.  173, 
32  U.  S.  (L.  ed.)  543;  Parker  r.  Ormsby, 
(1891)  141  U.  S.  81,  11  S.  Ct.  912,  35 
U.  S.  (L.  ed.)  654;  Emsheimer  r.  New 
Orleans,  (1902)  186  U.  S.  33,  22  S.  CL 
770,  46  U.  S.  (L.  ed.)  1042;  White  v. 
Leahy,  (1874)  3  Dill.  378,  29  Fed.  Cas. 
No.  17,551;  Thaxter  r.  Hatch,  (1853)  6 
McLean  68,  23  Fed.  Cas.  No.  13,866; 
Chamberlain  t*.  Eckert,  (1869)  2  Bias. 
126,  5  Fed.  Cas.  No.  2,577;  Jones  r.  Sha- 
pera,  (C.  C.  A.  5th  Cir.  1893)  67  Fed. 
457,  13  U.  S.  App.  481,  6  C.  C.  A.  423; 
Lipschitc  r.  Napa  Fruit  Co.,  (C.  C.  A. 
2d  Cir.  1915)  223  Fed.  698,  139  C.  C.  A. 
228. 

In  an  action  by  an  assignee  of  a  chose 
in  action  to  recover  the  contents  thereof, 
the  jurisdiction  of  the  federal  court  de- 
pends on  whether  the  action  might  have 
been  brought  by  the  assignor  when  it  was 
commenced,  if  he  had  made  no  assign- 
ment thereof;  and  hence,  where  there 
was  a  diversity  of  citizenship  at  that 
time  between  both  the  assignor  and  the 
assignee  and  defendants,  it  was  imma- 
terial that  at  the  time  of  the  assignment 
the  defendants  and  the  assignor  were 
citizens  of  the  same  ertate.  Noyes  v. 
Crawford,  (N.  D.  la.  1904)   133  Fed.  796. 

Motive  indncins  assignment. —  That  a 
cause  of  action  was  transferred  for  the 
purpose  of  enabling  the  transferee  to  sue 
thereon  in  the  federal  courts  does  not  de- 
prive such  courts  of  jurisdiction,  where 
the  transfer  was  real  and  absolute.  Ash- 
ley 17.  Presque  Isle  Countv,  (C.  C.  A.  6th 
Cir.  1897)  83  Fed.  634,  27  C.  C.  A.  585, 
certiorari  denied  (1898)  169  U.  S.  736, 
18  S.  Ct.  940,  42  U.  S.  (L.  ed.)  1216; 
Kreider  r.  Cole,  (C.  C.  A.  3d  Cir.  1907) 
149  Fed.  647,  79  C.  C.  A.  339. 

''The  fact  that  the  purpose  to  bring  a 
cause  of  action  within  the  jurisdiction  of 
a  federal  court  is  the  motive  which  in- 
duces a  gift  or  a  sale,  and  a  conveyance 
of  a  cause  of  action  or  of  the  property 
out  of  which  the .  cause  of  action  arises, 
does  not  deprive  the  assignee  of  his  right 
to  invoke  the  jurisdiction  of  that  court 
to  determine  the  cause,  provided  the 
transfer  was  real  and  absolute.  M'Don- 
aid  17.  Smalley,  [1828]  1  Pet.  620,  623, 
7  U.  S.  (L.  ed.)  287;  Smith  v.  Kemo- 
chen,  [1849]  7  How.  198,  215,  12  U.  S. 
(L.  ed.)  666;  Lehigh  Min.,  etc.,  Co.  r. 
Kelly,  [1895]  160  U.  S.  327,  336,  16  S. 
Ct.  307,  40  U.  S.  (L.  ed.)  444;  Dicker- 
man  V,  Northern  Trust  Co.,  [1900]  176 
U.  8.  181,  191,  20  S.  Ct.  311,  44  U.  S. 
(L.  ed.)  423;  South  Dakota  v.  North 
Carolina,  [1904]  192  U.  S.  286,  310,  311, 
24  S.  Ct.  269,  48  U.  S.  (L.  ed.)  448.  It 
is  sham  or  fictitious  transfers  which 
colorably  place  titles  and  rights  in  as- 
signees to  enable  them  to  maintain  suits 
in  the  federal  courts  for  the  benefit  of 
the  assignors  that  are  obnoxious  to  the 


act  of  March  3,  1875,  and  not  the  par- 
pose  or  motive  of  real  transfers,"  0*Neil 
r.  Wolcott  Min.  Co.,  (C.  C.  A.  8th  Cir. 
1909)  174  Fed.  527,  98  C.  C.  A.  309,  27 
L.  R.  A.  (N.  S.)  200. 

Where  a  sale  and  conveyance  of  a  min- 
ing claim  are  real,  and  not  merely  simu- 
lated, the  motive  of  the  sale  is  imma- 
terial, so  far  as  affecting  the  right  of  the 
grantee  to  maintain  a  suit  for  its  posses- 
sion in  a  federal  court  on  the  ground  of 
diversity  of  citizenship.  Willitt  r.  Baker, 
(W.  D.  Ark.  1904)   133  Fed.  937. 

Although  assignments  were  made  with- 
out consideration  and  were  practically  in 
trust  for  the  assignor  yet  they  will  not 
be  regarded  as  collusive  so  as  to  defeat 
jurisdiction  where  no  greater  rights  of 
jurisdiction  are  conferred  than  the  as- 
signor had  himself.  Hartford  Fire  Ins. 
Co.  17.  Erie  R.  Co.,  (S.  D.  N.  Y.  1909) 
172  Fed.  899. 

Actual  relation  of  parties  controls. — 
The  true  relation  of  parties  to  a  negoti- 
able instrument  may,  as  b<?tween  them- 
selves, be  proven  by  parol  whenever  it  is 
necessary  to  a  correct  determination  of 
the  right  or  liability  of  either  of  them 
thereon;  and  this  may  be  done  to  enable 
a  party  to  such  an  instrument  to  main- 
tam  an  action  thereon  in  a  federal  court 
by  showing  that  while  nominally  the  in- 
dorsee thereof,  he  was  actually  the  payee, 
the  note  being  an  accommodation  note  in 
which  the  payee  and  indorser  was  the 
actual  maker.  Goldsmith  r.  Holmes,  (C. 
C.  Ore.  1888)  36  Fed.  484,  affirmed 
Holmes  t>.  Goldsmith,  (1893)  147  U.  S. 
150,  13  S.  Ct.  288,  37  U.  S.  (L.  ed.)  118; 
U.  S.  National  Bank  17.  McNair,  (E.  D. 
N.  C.  1893)  56  Fed.  323;  Small  r.  King, 
(1850)  5  McLean,  147,  22  Fed.  Cas.  No. 
12,960,  overruling  Noell  v.  Mitchell, 
(1869)  4  Biss.  346,  18  Fed.  Cas.  No. 
10,287. 

W^here  a  note  was  made  to  the  cashier 
of  a  bank  as  trustee  and  showed  on  its 
face  that  he  was  not  the  boieiicial  owner 
it  was  therefore  at  its  inception  the 
property  of  the  bank,  and,  since  under 
a  state  statute,  the  bank  could  maintain 
an  action  thereon  without  any  indorse- 
ment or  assignment  by  the  cashier,  his 
citizenship  was  held  not  to  affect  the 
jurisdiction  of  the  federal  court  in  that 
state  of  an  action  on  the  note.  Franklin 
V.  Conrad-Stanford  Co.,  (C.  C.  A.  8th. 
Cir.  1905)   137  Fed.  737,  70  C.  C.  A.  171. 

A  corporation,  in  assuming  a  contract 
entered  into  by  its  promoters,  acting  as 
trustees  or  agents  for  it,  is  not  r^arded 
as  an  assignee  within  the  meaning  of  this 
provision  so  as  to  prevent  it  from  main- 
taining a  suit  in  a  federal  court  to 
rescind  the  contract  on  the  ground  of 
fraud  of  the  defendant  in  its  relations 
with  the  promoters.  Commonwealth 
Steamship  Co.  t\  American  Shipbuilding 
Co.,   (N.  D.  Ohio  1912)    197  Fed.  780. 

Merger  by  judgment. —  Where  a  cause 
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of  action  on  a  note  has  been  merged  in  a 
judgment  the  citizenship  of  the  parties  to 
the  note  is  immaterial  in  a  suit  on  the 
judgment.  Ober  v.  Gallagher,  (1876)  93 
U.  S.  199,  23  U.  S.  (L.  ed.)  829;  Dexter 
V.  Smith,  (1821)  2  Mason  303,  7  Fed. 
Cas.  No.  3,866;  Bean  r.  Smith,  (1821)  2 
Mason  (U.  S.)  252,  2  Fed.  Caa.  No.  1,174. 
Where  the  assignee  of  a  cause  of  action 
has  reduced  the  same  to  judgment,  in  a 
subsequent  action  on  the  ju^ment  in  a 
federal  court  the  citizenship  of  the 
original  assignor  is  wholly  immaterial  on 
the  question  of  the  jurisdiction  of  such 
court.  Hultberg  t?.  Anderson,  (C.  C. 
Kan.  1909)    170  Fed.  667. 

Where  a  judgment  has  been  recovered 
in  a  state  court  on  notes,  the  fact  that 
a  federal  court  would  not  have  had  juris- 
diction of  such  an  action,  does  not  de- 
prive it  of  jurisdiction  of  a  suit  by  the 
judgment  creditors  seeking  to  declare  a 
trust  against  a  third  party  in  respect  to 
property  which  it  is  alleged  he  holds  in 
trust  for  the  judgment  debtor.  Stan- 
wood  V.  Wishard,  (S.  D.  la.  1905)  134 
Fed.  959. 

Objection  to  jurisdiction  and  waiyer. — 
An  objection  to  the  jurisdiction  of  a  fed- 
eral court  on  the  ground  that  the  action 
is  based  on  a  contract  assigned  to  plain- 
tiff, and  it  does  not  appear  that  it  could 
have  been  maintained  in  that  court  by 
the  assignor,  is  one  which  cannot  be 
waived,  and  may  be  raised  at  any  time, 
or  considered  by  the  court  on  its  own 
motion,    and    it    need    not,   therefore,   be 

•  presented  by  an  assignment  of  error  in 
the  appellate  court.  Utah-Nevada  Co.  r. 
De  Lamar,  (C.  C.  A.  9th  Cir.  1904)  133 
Fed.  113,  66  C.  C.  A.  179,  certiorari 
denied  (1905)  199  U.  S.  605,  26  S.  Ct. 
746,  50  U.  S.   (L.  ed.)    330. 

No  waiver  of  the  provision  prohibiting 
suits  by  an  assignee  which  eould  not 
have  been  maintained  by  the  assignor 
can  affect  the  jurisdiction  of  a  federal 
court.  This  division  is  ''clearly  for  the 
protection  of  the  courts,  especially  to 
render  nugatory  schemes  to  give  federal 
tribunals  jurisdiction  over  suits  of  which 
otherwise  they  would  have  none.  It  has 
therefore  been  held  as  strictly  jurisdic- 
tional, and,  like  all  other  matters  which 
are  intended  for  the  protection  of  the 
courts,  beyond  the  power  of  the  parties 
to  waive.  This  was  the  substance  of  the 
decision   in   Mexican  National  K.   Co.  i\ 

.  Davidson,  [1895]  157  U.  S.  201,  15  S.  Ct. 
563,  39  U.  S.  (L.  ed.)  672."  Pepper  r. 
Rogers,  (C.  C.  Mass.  1904)  128  Fed.  987. 
But  it  has  been  held  that  a  defendant 
may  waive  any  objection  to  jurisdiction 
on  the  ground  of  the  required  residence 
of  the  assignor  where  he  has  had  an 
action  by  an  assignee  in  a  state  court  re- 
moved to  the  federal  court  of  the  district 
in  which  the  court  where  the  suit  was 
instituted   is   situated.      Cincinnati,    etc., 


R.  Co.  V,  Orr,    (E.  D.  N.  Y.  1914)    215 
Fed.  261. 

And  it  has  also  been  decided  that  if 
an  assignor  begins  an  action  in  a  federal 
court  in  a  district  other  than  that  in 
which  he  resides  and  the  defendant  ap- 
pears, or  if  he  brings  an  action  in  a  state 
court  in  such  a  district  and  removal  is 
had  by  the  defendant  to  a  federal  court, 
the  question  of  maintaining  suit  onlv  in 
the  district  of  the  residence  of  the  plain- 
tiff or  defendant  may  be  considered  as 
waived.  Cincinnati,  etc.,  R.  Co.  t?.  Orr, 
(E.  D.  N.  Y.  1914)   215  Fed.  261. 

9.  Pleading 

CitizeBship  of  original  parties. — ^Where 
a  suit  does  not  come  within  the  exertion 
named  in  the  clause  in  question  the  com- 
plaint must  allege  the  citizenship  of  the 
original  parties  to  the  contract.  Turner 
V,  Bank  of  North  America,  ( 1799)  4  Dall. 
8,  1  U.  S.  (L.  ed.)  718;  Montalet  v,  Mur- 
ray, (1807)  4  Cranch  46,  2  U.  S.  (L.  ed.) 
545;  Mollan  v.  Torrance,  (1824)  9  Wheat. 
537,  6  U.  8.  (L.  ed.)  154,  Gibson  v.  Chew, 
(1842)  16  Pet.  315,  10  U.  S.  (L.  ed.) 
977;  Morgan  r.  Gay,  (1873)  19  Wall.  81, 
22  U.  S.  (L.  ed.)  100;  King  Iron  Bridge, 
etc.,  Co.  c.  Otoe  County,  (1887)  120  U.  S. 
225,  7  S.  Ct.  552,  30  U.  S.  (L.  ed.)  623; 
Parker  v.  Ormsby,  (1891)  141  U.  S.  81, 
11  S.  Ct.  912,  35  U.  S.  (L.  ed.)  654; 
Roffers  v.  Linn,  (1840)  2  McLean  126,  20 
Fed.  Cas.  No.  12,015;  Fletcher  v.  Turner, 
(1853)  5  McLean  468,  9  Fed.  Cas.  No. 
4,867;  U.  S.  National  Bank  i;.  McNair, 
(E.  D.  N.  C.  1893)  56  Fed.  323. 

The  bill  or  other  pleading  must  contain 
an  averment  showing  that  the  suit  could 
have  been  maintain^  by  the  ass^nor  if 
no  assignment  had  been  made.  Koize  v, 
Hoadley,  (1906)  200  U.  S.  76,  26  S.  Ct. 
220,  50  U.  8.   (L.  ed.)   377. 

A  federal  court  is  without  jurisdiction 
of  a  suit  on  a  cause  of  action  existing  in 
favor  of  a  partnership  brought  by  one 
partner  in  his  own  right  and  as  assignee 
of  the  interest  of  his  copartner,  unless  the 
bill  shows  that  the  citizenship  of  the  as- 
signor is  such  that  the  suit  might  have 
been  maintained  in  that  court  by  the  Arm. 
Bon  V.  Columbia  Southern  R.  Co.,  (C.  C. 
A.  9th  Cir.  1902)  117  Fed.  21,  54  C.  C.  A. 
407. 

Citizenahip  of  corporation, —  UTiere  it 
is  alleged  in  the  complaint  in  an  action 
on  a  note,  that  it  was  given  to  a  corpora- 
tion "  duly  charted,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  "  of 
a  state  other  than  that  of  the  plaintiff's 
residence  and  the  articles  of  incorporation, 
the  due  incorporation  and  existence  of  the 
corporation  were  admitted  by  stipulation, 
it  is  equivalent  to  an  admission  that  the 
corporation  waa  chartered  and  existed  un- 
der the  laws  of  that  other  state  and  was 
a  citizen  thereof.  Piedmont  Carolina  R. 
Co,  t?.  Shaw,  (C.  C.  A.  4th  Cir.  1915)  223 
Fed.  973,  138  C.  C.  A.  227. 
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Insufficient  pleadings, —  Neither  the 
citizenfthip  of  the  plaintiiTs  assignor  nor 
of  the  defendant  is  sufllciently  shown  by 
ayermenta  that  the  assignor  is  a  corpora- 
tion with  its  principal  office  in  a  certain 
designated  state  and  that  the  defendant 
resides  beyond  the  limits  of  that  state, 
within  another  designated  state.  J.  J. 
MaoCaskill  Co.  r.  Dickson,  (C.  C.  A.  6th 
Cir.  1908)   159  Fed.  704,  86  C.  C.  A.  672. 

Where  separate  assignees  of  two  ven- 
dor's lien  notes  brought  suit  thereon  in  a 
federal  court,  .\nd  it  did  not  appear  that 
the  notes  were  foreign  bills  of  exchange 
or  that  suit  might  have  been  brought  in 
the  federal  court  by  the  assignor,  it  was 
held  that  federal  jurisdiction  was  not 
shown.  Troy  Bank  t;.  Whitehead,  (W.  D 
Ky.  1910)    184  Fed.  932. 

Amendment  to  cure  defect,  — ^Where  as 
between  the  plaintiff  and  the  defendants 
the  necessary  diversity  of  citixenship  is 
alleged  the  failure  to  allege  the  citizen- 
ship of  the  assignor  of  the  paper  does  not 
compel  the  absolute  diamisHal  of  the  case, 
as  the  error  in  that  particular  is*  sus- 
ceptible to  correction  by  amendment. 
Springstead  v.  Crawfordsville  State  Bank, 
(1913)  231  U.  S.  641,  34  S.  Ct.  195,  58 
U.  S.   (L.  ed.)   354. 

XTII.    Sebvicb  of  Process 

In  general. —  In  the  absence  of  express 
statutory  authority,  there  is  no  power  in 
a  federal  court  to  order,  actual  personal 
service  of  process  upon  a  defendant  be- 
yond its  territorial  jurisdiction.  Jeimings 
V,  Johnson,  (C.  C.  A.  5th  Cir.  1906)  148 
Fed.  337,  78  C.  C.  A.  329;  Toland  v, 
Sprague,  (1838)  12  Pet.  300,  9  U.  S.  (L. 
ed.)  1093;  Ex  p,  Graham,  (1818)  3  Wash. 
456,  10  Fed.  Cas.  No.  6,657;  Bourke  i?. 
Amison,  (S.  D.  N.  Y.  1887)  32  Fed.  710; 
City  V,  Griffin,  (C.  C.  S.  C.  1902)  113  Fed. 
981. 

The  Conformity  Acts. — When  an  action 
is  started  in  a  United  States  court,  the 
statutes  creating  jurisdiction  and  relating 
to  the  service  of  papers,  now  embodied  in 
this  section  24  and  sees.  25-27,  40-68  of 
the  Judicial  Code  {infra,  this  title,  vol.  5) 
can  in  no  way  be  superseded  oy  the  laws 
of  the  state.  The  provisions  of  R.  S.  sec. 
914  (see  vol.  6,  this  title)  do  not  enlarge 
the  specific  enactments  of  the  sections 
mentioned.  On  the  contrary,  they  are 
merely  applicable,  so  far  as  they  may  be 
used,  to  carrv  out  those  sections.  Vitkus 
V,  Clyde  Steamship  Co.,  (E.  D.  N.  Y. 
1916)    132  F«l.  288. 

The  Conformity  Acts  are  ineffectual  to 
give  jurisdicti  )n  to  the  federal  court  over 
the  person  of  the  defendant  where  they 
would  not  have  it  under  the  Judiciary 
Acts,  and  such  a  court  has  no  jurisdiction 
of  an  attachment  suit  brought  against  a 
non-resident  defendant  who  has  not  been 
personally  served  or  has  not  answered, 
though  such  a  suit  is  permitted  in  the 
state  court.     Ex.  p.  Des  Moines,  etc.,  R. 


Co.,  (1881)  103  U.  S.  794,  2*  U.  S.  (L. 
ed.)  461.  Day  v.  Newark  India-Rubber 
Mfg.  Co.,  (1850)  1  Blatchf.  628,  7  Fed. 
Cas.  No.  3,685;  Chittenden  r.  Darden, 
(1875)  2  Woods  (U.  S.)  437,  6  Fed.  Cas. 
No.  2,688;  Richmond  V.  Dreyfout,  (1831) 
1  Sumn.  131,  20  Fed.  Cas.  Nq,  11,799; 
Mauldin  r.  Carll,  (1878)  3  HMghes  249, 
16  FtHi.  Cas.  No.  9,307;  Harland  r.  United 
Lines  Tel.  Co.,  (C.  C.  Conn.  1889)  40 
Fed.  308.  But  see  as  to  jurisdiction  of 
federal  courts  by  removal  of  such  cases, 
notes  to  Judicial  Code,  sec.  28,  infra,  this 
title,  vol.  5. 

Service  in  diatrict. —  The  court  has  ju- 
risdiction in  a  case  of  diverse  citicenship 
where  the  defendant  is  served  with  process 
in  the  district  of  plaintiff's  residence 
while  passing  from  a  ferry  boat  in  which 
he  entered  the  state  to  a  train  en  route  to 
his  home.  Jewett  v.  Garrett,  (C.  C.  N.  J. 
1891)   47  Fed.  626. 

Waiyer. —  Where  a  defendant,  who  was 
not  within  the  district  when  process  of 
foreign  attachment  issued,  afterwards  ap- 
peared and  pleaded  to  the  merits,  the 
judgment  is  valid.  Toland  v,  Sprague, 
(1838)  12  Pet.  300,  9  U.  S.  (L.  ed.)   1093. 

Service  on  foreign  corporation. — ^Where 
the  jurisdiction  is  based  on  diverse  citizen- 
ship, a  federal  court  has  jurisdiction  of 
an  action  brought  in  the  district  of  the 
plaintiff's  residence  against  a  foreign  cor- 
poration doing  business  in  such  district 
by  service  of  process  upon  a  local  agent 
within  such  district,  especially  where 
such  service  is  provided  for  by  the  state 
law.  Baltimore,  etc.,  R.  Co.  v.  Harris, 
( 1870)  12  Wall.  65,  20  U.  S.  (L.  ed.)  354; 
Barrow  Steamship  Co.  v.  Kane,  (1898) 
170  U.  8.  100,  18  S.  Ct.  528,  42  U.  S.  (L. 
ed.)  964;  Williams  r.  Empire  Transp.  Co., 
(1878)  3  B.  &  A.  Pat.  Cas.  533,  29  Fed. 
(Jas.  No.  17,720;  Fonda  r.  British  Ameri- 
can Assur.  Co.,  (1878)  6  Cent.  L.  J.  305, 
9  Fed.  Cas.  Nb.  4,904;  Dinzy  r.  Illinois 
Cent.  R.  Co.,  (N.  D.  la.  1894)  61  Fed.  49; 
Gale  V.  Southern  Bldg.,  etc.,  Assn.,  (W. 
D.  Va.  1902)  117  Fed.  732;  Barnes  f. 
Western  Union  Tel.  Co.,  (N.  E.  Ga.  1903) 
120  Fed.  550.  See  further  on  this  subject 
notes  under  R.  S.  sec.  914,  infra,  this 
title,  vol.  5. 

But  where  service  of  process,  in  an 
action  brought  in  the  court  of  a  state 
against  a  corporation  of  another  state,  is 
made  upon  an  officer  of  such  corporation 
temporarily  in  such  state  on  his  own  pri- 
vate business,  the  corporation  having  no 
office  or  agent  or  property  in  the  state 
where  such  sendee  is  made,  and  doing  no 
business  there,  the  court  obtains  no  juris- 
diction of  such  corporation,  even  though 
the  statutes  of  the  state  and  its  highest 
court  pronounce  and  hold  such  service 
good  and  sufficient,  and  in  such  cases, 
after  removal  to  the  federal  courts,  the 
actions  must  be  dismissed.  Venner  r. 
Great  Northern  R.  Co.,  (S.  D.  N.  Y.  1907) 
153  Fed.  408,  affirmed   (1908)    209  U.  S. 
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24,  28  S.  Ct.  328,  62  U.  S.  (L.  ed.)  666, 
citing  the  earlier  decisions  to  this  effect. 
If  a  foreiffn  corporation  has  an  office 
within  a  particular  district,  and  its  presi- 
dent and  trefisurer  reside,  and  bank  ac- 
counts are  kept,  tliere,  it  may  be  served 
with  process  |n  that  district  although  its 
general  office  is  elsewhere.  Washington- 
Virginia  R.  Co,  V.  Philadelphia  Real 
Estate  Trust  Co.,  (1915)  238  U.  S.  185, 
36  S.  Ct.  818,  59  U.  S.  (L.  ed.)   1262. 

In  a  suit  against  a  corporation  of  one 
state,  brought  in  a  court  of  the  United 
States  held  wjthin  another  state  in  which 
the  corporatioii  neither  does  business  nor 
has  authorize^  anj  person  to  represent 
it,  service  upop  one  of  its  officers  or  em- 
ployees found  within  the  state  will  not 
support  the  jurisdiction,  notwithstanding 
that  such  service  is  recognized  as  sufficient 
by  the  statutes  or  judicial  decisions  of  the 
state.  Goldey  v.  Morning  News,  (1895) 
156  U.  8.  518,  ^5  S.  Ct.  659,  39  U.  S.  (L. 
ed)  517;  Barrow  Steamship  Co.  v.  Kane, 
(1898)  170  U.  S.  100,  18  S.  Ct.  626,  42 
U.  S.  (L.  ed.)  964;  U.  S.  Graphite  Co.  v. 
Pacific  Graphite  Co.,  (E.  D.  Mich.  1896) 
68  Fed.  442;  EHred  r.  American  Palace- 
Car  Co.,  (C.  C.  N.  J.  1900)  103  Fed.  209. 
Process  of  a  suit  againset  a  foreign  cor- 
poration which  does  not  maintain  an  office 
or  transact  business  in  a  state  cannot  be 
served  on  its  president  when  he  is  in  the 
state  casually  on  private  business  of  his 
own.  Reifsnider  t\  American  Imp.  Pub. 
Co.,  (E.  D.  Mo.  1801)  46  Fed.  433. 

A  corporation  of  another  state  having 
no  office  and  transacting  no  business  with- 
in the  district  where  the  suit  is  brought 
cannot  be  brought  in  the  jurisdiction  of 
the  court  by  a  service  of  process  upon  a 
person  residing  within  the  district,  who 
it  is  alleged  had  some  two  years  previ- 
ously been  a  director  of  the  corporation. 
Eldred  v.  American  Palace-Car  Co.,  (C. 
C.  A.  3d  Cir.  1900)  106  Fed.  467,  44  C. 
C.  A.  664. 

XVIII.  AirCItXABT  PBOCEaSDINGS 

1.  Meaning  of  Term 

Ancillary  proceeding  defined. —  ''An  an- 
cilliary  bill  or  suit  may,  in  a  general 
way,  be  said  to  be  a  suit  or  proceeding  in 
equity  growing  out  of  a  prior  suit  in  the 
same  court,  dependent  upon,  and  insti- 
tuted for  the  purpose  either  of  impeaching 
or  enforcing  the  judgment  or  decree  in  the 
prior  suit,  to  the  end  that  more  complete 
lustice  may  be  done  among  all  parties 
in  interest;  and  the  jurisdiction  of  such 
a  suit  is  dependent  upon  the  jurisdiction 
of  the  court  of  the  prior  suit."  Ferguson 
V.  Omaha,  etc.,  R.  Co.  (CCA.  8th  Cir. 
1915)  227  Fed.  613,  142  C  C  A.  146. 

"  In  determining  whether  a  bill  is  origi- 
nal and  independent,  or  is  ancillary  and 
auxiliary  to  a  matter  already  before  the 
court,  we-  are  not  confined  to  the  line 
which,  in  chancery  pleadings,  divides  orig- 


inal bills  from  cross  bills  and  supple- 
mental bills,  but  may  look  to  the  essence 
of  the  matter,  and  the  principles  which, 
as  regards  parties,  the  federal  courts 
have  adopted  in  reference  to  their  juris- 
diction." Peay  i\  Schenck,  (C  C  1868) 
1  Woolw.  175,  21  Fed.  Cas.  No.  12,460. 

2.  Jurisdiction  in  General 

When  ancillary  relief  may  be  had  gen- 
erally.— A  bill  in  equity  dependent  upon 
a  former  action  of  which  the  federal 
court  had  jurisdiction  may  be  maintained 
in  a  national  court,  in  the  absence  of 
diversity  of  citizenship  and  of  a  federal 
queiition:  (1)  To  aid,  enjoin,  or  regu- 
late the  ori^rinal  suit;  (2)  to  restrain, 
avoid,  explam,  or  enforce  the  judgment 
or  decree  therein;  or  (3)  to  enforce  or 
obtain  an  adjudication  of  liens  upon  or 
claims  to  property  in  the  custody  of  the 
court  in  the  original  suit.  Blooniingdale 
V.  Watson,  (C  C  A.  4th  Cir.  1904)  128 
Fed.  268,  62  C  C  A.  600;  Campbell  t?. 
Golden  Cycle  Min.  Co.,  (C.  C.  A.  8th 
Cir.  1905)  141  Fed.  610,  73  C  C  A.  260; 
Brun  V.  Mann,  (C  C.  A.  8th  Cir.  1906*) 
151  Fed.  145,  80  C.  C  A.  513;  Loy  p. 
Alston,  (C  C  A.  8th  Cir.  1909)  172  Fed. 
90,  96  C.  C  A.  578;  Preston  v.  Calloway, 
(C.  C.  A.  6th  Cir.  1910)  183  Fed.  19, 
105  C  C  A.  311. 

Effect  of  proceedings  in  state  court. — 
When  property  is  within  the  jurisdiction 
and  control  of  the  state  court  the  posses- 
sion thereof  cannot  be  interfered  with  by 
a  federal  court,  and  therefore  such  court 
cannot  properly  attempt  to  entertain 
jurisdiction  either  origmally  or  by  re- 
moval over  a  suit  brought  to  settle  the 
priority  or  superiority  oi  conflicting  liens 
asserted  upon  the  property  within  the 
jurisdiction  of  the  state  court.  Kelley  v. 
Sioux  Nat.  Bank,  (N.  D.  la.  1897)  81 
Fed.  3. 

Where  a  decree  of  a  federal  court  has 
been  allowed  as  the  only  claim  against 
the  estate  of  a  decedent  in  a  state  County 
Court,  and  the  only  property  of  decetlent 
consisted  of  lands  and  appurtenant  wat3r 
rights,  and  the  statutes  of  the  state  im- 
posed the  duty  on  the  administratrix  to 
appeal  either  to  a  County  or  District 
Court  to  sell  the  unexempt  real  estate, 
and  she  claimed  that  the  real  estate  was 
exempt  and  refused  to  bring  proceedings, 
the  federal  court  in  which  the  decree  was 
rendered  had  jurisdiction  to  entertain 
suit  by  complainant  in  that  decree  and 
to  render  a  decree  for  the  sale  of  the  land 
notwithstanding  the  pendency  of  admin- 
istration in  the  County  Court.  Brun  v. 
Mann,  (C  C  A.  8th  Cir.  1906)  151  Fed. 
145,  80  C  C  A.  613. 

Jurisdiction  as  affected  hy  state  stat- 
utes.—  The  jurisdiction  of  a  federal  court 
'over  the  subject-matter  of,  and  the 
parties  to,  a  judgment,  includes  the 
power  to  enforce  it,  continues  until  it  is 
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Batisfied,  and  may  not  be  destroyed  or 
impaired  by  the  legislaticm  of  the  states. 
Collin  Coimty  Nat.  Bank  r.  Hughes,  (C. 
C.  A.  8th  Cir.  1907)  152  Fed.  414,  81 
C.  C.  A.  556,  rehearing  denied  (C.  C.  A 
8th  Cir.  1007)  155  Fed.  389,  83  C.  C.  A 
661. 

The  federal  courts  have  jurisdi^ion  of 
controversies  arising  during  the  pendency 
of  the  administration  of  estates  of  dece- 
dents in  the  state  courts  which  condition 
the  enforcement  of  their  judgments  or 
decrees,  or  the  rights  of  aliens,  citizens  of 
other  states,  or  other  parties,  who  might 
invoke  their  actions,  and  their  decisions 
prevail  over  the  statutes  of  the  states 
and  the  decisions  of  their  courts.  Brun 
T.  Mann,  (C.  C.  A.  8th  Cir.  1906)  151 
Fed.  145,  80  C.  C.  A.  513. 

Necessity  of  dependent  cause  of  action, 
—  In  order  that  the  federal  court  may 
have  jurisdiction  of  a  dependent  suit,  a 
dependent  cause  of  action  is  indispens- 
able, although  after  jurisdiction  is  ac- 
quired by  means  of  such  a  cause,  the 
court  may  determine  in  a  proper  case  the 
entire  controversy  between  the  parties 
relating  to  its  subject-matter.  Campbell 
t\  Golden  Cycle  Min.  Co.,  (C.  C.  A.  8th 
Cir.  1905)   141  Fed.  610,  73  C.  C.  A.  260. 

Where  a  bill  does  not  relate  to  some 
matter  already  litigated  in  the  same 
court  by  the  same  persons,  and  which  is 
not  either  in  addition  to,  or  a  continu- 
ance of  an  original  suit,  it  is  An  original 
bill,  not  an  ancillary  one.  Christmas  v. 
Russell,  (1871)  14  Wall.  69,  20  U.  S. 
(L.  ed.)   762. 

Effect  of  termination  of  main  contro- 
versy,— A  court  of  equity  having  once  ob- 
tained jurisdiction  of  a  cross  bill  will  ad- 
minister the  estate  to  do  complete  equity 
between  the  parties,  and  it  has  been  de- 
cided that  the  court  could  retain  juris- 
diction of  such  a  bill  after  a  decree 
settling  the  matters  in  controversy. 
Craig  i\  Dorr,  (C.  C.  A.  4th  Cir.  1906) 
145  Fed.  307,  76  C.  C.  A.  559.  See  also 
United  States  v.  Mackey,  (£.  D.  Okla. 
1913)   214  Fed.  137. 

But  in  another  case  it  is  held  that  a 
federal  court  will  not  retain  an  ancillary 
bill  for  the  purpose  of  settling  contro- 
versies between  citizens  of  the  same  state 
when  the  bills  on  which  it  is  dependent 
have  been  dismissed.  Cabaniss  t*.  Reco 
Min.  Co.,  (C.  C.  A  5th  Cir.  1902)  116 
Fed.  318,  54  C.  C.  A.  190,  58  L.  R.  A.  911. 

Citizenship,  or  amount  or  nature  of 
controversy  not  controlling. — A  federal 
court  has  jurisdiction  of  a  suit  ancillarv 
or  supplemental  to  a  suit  pending  in  such 
court,  without  regard  to  the  citizenship 
of  the  parties,  the  amount  in  controversy, 
or  the  nature  of  the  controversy.  In  re 
Tyler,  (1893)  149  U.  S.  164,  13  S.  Ct. 
785,  37  U.  S.  (L.  ed.)  689;  Rouse  v. 
Letcher,  (1895)  156  U.  S.  47,  15  S.  Ct. 
266,  39  U.  S.  (L.  ed.)  341;  McGee  r. 
Marietta,  etc.,  R.  Co.,  (E.  D.  Tenn.  1891) 


48  Fed.  243;  Compton  v,  Jesup,  (C.  C 
A.  6th  Cir.  1895)  68  Fed.  263,  31  U.  S. 
App.  486,  15  C.  C.  A.  397;  Blake  v.  Pine 
Mountain  Iron,  etc.,  Co.,  (C.  C.  A.  6th 
Cir.  1896)  76  Fed.  624,  43  U.  S.  App. 
490,  22  C.  C.  A.  430;  Federal  Min.,  etc., 
Co.  r.  Bunker  Hill,  etc.,  Min.,  etc,  Co., 
(C.  C.  Idaho  1909)  187  Fed.  474;  J.  El- 
wood  Lee  Co.  v.  Grace  Hospital,  (D.  C. 
Mass.  1913)  206  Fed.  994;  Kirkland  v. 
Knox,  (C.  C.  A.  4th  Cir.  1916)  230  Fed. 
806,  145  C.  C.  A.  116.  See  also  Lamb  r. 
Ewing,  (CCA  8th  Cir.  1893)  54  Fed. 
269,  12  U.  S.  App.  11,  4  C.  C.  A.  320; 
People's  Sav.  Inst.  r.  Miles,  (C.  C.  A. 
8th  Cir.  1896)  76  Fed.  252;  Files  v. 
Davis,  (E.  D.  Ark.  1002)  118  Fed.  465; 
Missouri,  etc.,  R.  Co.  v,  Chappell,  (W.  D. 
Okla.  1913)  206  Fed.  688;  Betts  r. 
Bisher,  (C.  C.  A.  9th  Cir.  1914)  213  Fed. 
681,  130  C.  C.  A.  161. 

''The  rule  is  well  settled  that  where  a 
court  ri^htfullv  takes  jurisdiction  over 
the  parties  and  the  subject-matter  of  a 
controversy  it  has  the  right  not  only  to 
render  judgment  in  the  first  instance, 
but  also  to  secure  to  the  prevailing  party 
the  fruits  of  such  judgment,  and  the 
original  jurisdiction  is  a  continuing  one 
for  that  purpose;  and  as  corollaries  to 
the  general  rule  it  is  also  equally  well 
settled  that,  where  third  parties  have 
rights  in  or  claims  to  property  taken  into 
the  possession  of  the  court  under  process 
issued  against  the  original  parties,  such 
third  parties  may  intervene  in  the  pro- 
ceedings for  the  protection  of  their 
rights;  and,  further,  that  where  the 
process  of  the  court  is  wrongfully  and 
illegally  used  to  the  injurv  of  a  third 
party,  the  latter  may  appeal  to  the  court 
lor  proper  redress.  .  .  .  The  power  of  the 
courts  of  the  United  States  m  these  par- 
ticulars is  as  ample  as  that  of  the  courts 
of  the  states,  and  the  technical  question 
of  jurisdiction,  is  solved  bv  the  ruling 
that  in  all  ancillary  or  auxiliary  proceed- 
ings for  the  enforcement  of  judgments 
rendered,  and  in  proceedings  for  the  pro- 
tection of  the  rights  of  third  parties,  the 
jurisdiction  is  supported  by  that  of  the 
original  action  or  suit.''  Lamb  v.  Ewing, 
(C.  C.  A.  8th  Cir.  1893)  54  Fed.  269,  12 
U.  S.  App.  11,  4  C.  C.  A.  320. 

The  rule  seems  to  be  well  settled  that 
where  property  is  in  the  actual  posses- 
sion of  the  federal  court  the  right  to  de- 
cide upon  conflicting  claims  to  that  prop- 
erty, irrespective  of  the  citizenship  of  the 
parties,  vests  in  that  court  as  a  neces- 
sary incident  to  the  situation.  In  otter 
words  when  the  court  has  full  possession 
of  property  it  is  not  required  to  yield 
the  property  and  the  right  to  administer 
thereon  to  another  tribunal.  Fish  r.  Og- 
densburgh,  etc.,  R.  (Do.,  (N.  D.  N,  Y. 
1897)  79  Fed.  131. 

W^here  the  bill  is  a  depoident  and 
ancillary  one  of  which  the  court  gets 
jurisdiction  because  it  has  custody  of  the 
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property  with  respect  to  which  the  com- 
plainant seeks  equitable  relief,  ho  may 
niake  any  one  defendant,  no  matter  what 
his  citizenship,  if  his  presence  as  a  party 
is  necessary  to  work  out,  in  respect  to 
the  property  held  by  the  court,  the  eaui- 
ties  to  which  the  complainant  is  entitled. 
Metropolitan  Trust  Co.  v,  Columbus,  etc., 
R.  Co.,   (S.  D.  Ohio  1899)   93  Fed.  689. 

A  federal  court  having  jurisdiction  of 
an  action  at  law,  all  auxiliary  or  depend- 
ent proceedings  necessary  to  the  full  and 
final  hearing  and  disposition  of  that 
action  are  sustainable  in  that  court 
without  regard  to  the  citizenship  of  the 
parties.  Rosenbaum  i?.  Council  Bluffs 
Ins.  Co.,  (N.  D.  la.  1889)  37  Fed.  724. 

If  the  court  has  iurisdiction  of  the 
caso  made  by  the  original  bill,  it  has 
jurisdiction  of  all  germane  ancillary  pro- 
ceedings, *  whether  by  cross  bill,  bill  of 
revivor,  or  intervening  petitions.  Brooks 
V.  Lamrent,  (C.  C.  A.  6th  Cir.  1899)  98 
Fed.  647,  39  C.  C.  A.  201. 

Effect  of  untruthful  admission  of  citi> 
senahip. —  Where  **  a  party  carries  on  a 
litigation  in  a  federal  court  on  its 
merits,  and  when  beaten  in  that  court 
goes  into  a  state  court  and  claims  that, 
hj  reason  of  his  own  imtruthful  admis- 
sion of  citizenship,  the  federal  court  as- 
sumed a  jurisdiction  which  in  fact  it 
could  not  take,  and  that  all  the  proceed- 
ings in  that  court  must  go  for  naught, 
.  .  .  the  federal  court  may  inquire  and 
determine  whether  its  proceedings  were  a 
nullity,  and  such  inquiry  is  not  an 
original  proceeding,  but  ancillary  to  those 
which  have  already  been  had.  In  other 
words,  a  federal  court,  exercising  a  juris- 
diction apparently  belonging  to  it,  may 
thereafter,  by  ancillary  suit,  inquire 
whether  that  jurisdiction  in  fact  existed. 
It  may  protect  the  title  which  it  has 
decreed  as  against  every  one  a  party  to 
the  original  suit  and  prevent  that  party 
from  relitigating  the  questions  of  right 
which  have  already  been  determined."' 
Riverdale  Cotton  Mills  t?.  Alabama,  etc., 
Mfg.  Co.,  (1906)  198  U.  S.  188,  25  S.  Ct. 
629,  49  U.  S.  (L.  ed.)   1008. 

3.  Partioukw  Proceedings  and  Matters 

a.  Bills  of  Revivor 

A  bill  of  revivor  is  not  the  commence- 
ment of  a  new  suit  but  a  continuation  of 
the  old  one.  *'  It  is  upon  a  ground  some- 
what analogous,  that  the  circuit  courts 
are  held  to  have  jurisdiction  in  cases  of 
cross  bills,  and  injunction  bills,  touching 
suits  and  judgments  already  in  those 
courts;  for  such  bills  are  treated  not 
strictly  as  original  bills,  but  as  supple- 
mentary or  dependent  bills,  and  so  prop- 
erly within  the  reach  of  the  court;  al- 
though the  defendant,  who  was  plaintiff 
in  the  original  suit  lives  out  of  the  juris- 
diction.''    Clarke  v.  Mathewson,    (1838) 


12  Pet.  164,  9  U.  S.  (L.  ed.)  1041,  revers- 
ing (1635)  2  Summer  262,  5  Fed.  Cas. 
No.  2,857. 

b.  Cross  Bills 

In  general. — "  Where  jurisdiction  exists 
upon  the  facts,  both  as  to  subject  matter 
and  diverse  citizenship  of  the  parties  upon 
which  the  original  bill  is  based,  the  court 
can  then  take  jurisdiction  over  all  ancil- 
lary or  cross  bills  that  may  be  properly 
filed,  without  regard  to  the  citizenship 
of  the  parties  in  the  defendant  bills.'' 
Everett  r.  Independant  School  Dist.  (N. 
D.  la.  1900)  102  Fed.  529.  See  also 
Milwaukee  &  Minnesota  R.  R.  Co.  v. 
Chamberlain,  (1867)  6  Wall.  748,  18  U.  S. 
(L.  ed.)   869. 

A  cross  bill  is  ancillary  to  the  original 
bill  and  jurisdiction  is  not  dependent  on 
diverse  citizenship.  Craig  r.  Dorr,  (C. 
C.  A.  4th  Cir.  1906)  146  Fed.  307,  76  C. 
C.  A.  669. 

The  United  States  Supreme  Court  said 
in  a  case  involving  jurisdiction  of  a  cross 
bill :  ''  It  seems  to  us  that  in  order  that 
a  decree  might  be  made  upon  the  whole 
matter  in  dispute,  brought  completely  be- 
fore the  court,  the  bill  in  question  was 
necessary  and  was  correctly  styled  a  cross- 
bill. In  no  proper  sense  were  new  and 
distinct  matters  introduced  by  it,  which 
were  not  embraced  in  the  original  and 
amended  and  supplemental  bills,  and 
while  it  sought  equitable  relief,  it  was 
such  as,  in  point  of  jurisdiction  over  the 
subject  matter,  the  court  was  competent 
to  administer.  It  may  be  that,  so  far 
as  it  sought  the  further  aid  of  the  court 
beyond  the  purposes  of  defense  to  the 
original  bill,  it  was  not  a  pure  cross-bill, 
but  that  is  .  immaterial.  The  subject 
matter  was  the  same,  although  the  com- 
plainant'in  the  cross-bill  asserted  rights 
to  the  projperty  different  from  those  al- 
lowed to  it  in  the  original  bill,  and 
claimed  an  affirmative  decree  upon  those 
rights.  A  complete  determination  of  the 
matters  already  in  litigation  could  not 
have  been  obtained  except  through  a  cross- 
bill, and  different  relief  from  that  prayed 
in  the  original  bill  would  necessarily  be 
sought.  This  bill  was  filed,  on  leave,  be- 
fore the  testimony  was  taken,  and  though 
there  should  be  as  little  delay  £is  possible 
in  filing  bills  of  this  kind,  yet  that  was 
a  matter  entirely  within  the  discretion  of 
the  court,  which  could  have  directed  it  to 
be  filed  even  at  the  hearing.  And  whether 
this  bill  be  regarded  as  a  pure  cross-bill, 
as  an  original  bill  in  the  nature  of  a  cross- 
bill, or  as  an  original  bill,  there  is  no 
error  calling  for  the  disturbance  of  the 
decree  because  the  court  proceeded  upon 
it  in  connection  with  the  other  pleadings. 
The  jurisdiction  of  the  Circuit  Court  did 
not  depend  upon  the  citizenship  of  the 
parties,  but  on  the  subject  matter  of  the 
litigation.  The  property  was  in  the  actual 
possession  of  that  court,  and  this  drew  to 
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it  the  right  to  decide  upon  the  conflicting 
claims  to  ita  ultimate  possession  and  con- 
trol." Morgan's  Co.  r.  Texas  Cent.  R.  Co., 
(1890)  137  U.  S.  171,  201,  11  S.  Ct.  61, 
34  U.  S.  (L.  ed.)  625,  follotced  in  Carey  t\ 
Houston,  etc.,  R,  Co.,  (E.  D.  Tex.  1802) 
62  Fed.  671. 

A  resident  of  the  District  of  Columbia, 
although  not  a  citizen  of  a  state  within 
the  constitutional  provision  giving  the 
federal  courts  cognizance  of  suits  between 
citizens  of  different  states,  may  maintain 
a  cross-bill  in  a  suit  in  such  a  court  for 
relief  which  is  ancillary  to  that  sought  in 
the  original  suit;  the  citizenship  of  the 
parties  in  such  case  being  immaterial. 
Ulman  v,  laeger,  (S.  D.  W.  Va.  1007)  155 
Fed.  1011. 

Instances  of  cross  bills. —  In  a  suit  in 
a  federal  court  of  equity  to  establish  and 
protect  right d  in  the  waters  of  a  stream 
against  other  separate  appropriators  of 
waters  from  the  snine  stream,  all  of  whom 
are  citizens  of  different  states  from  com- 

Elainant,  the  court  may  entertain  cross- 
ills  by  any  or  all  of  the  several  defend- 
ants betting  up  priority  of  right  as 
against  complainant  or  their  codefendants 
since  they  relate  to  the  subject  of  the 
original  suit,  which  is  the  water  of  the 
stream,  and,  being  ancillary  to  the  orig« 
inal  suit,  th3  court  has  jurisdiction  to 
determine  the  issues  raised  thereby  with- 
out regard  to  the  citizenship  of  the  par- 
ties thereto.  Rickey  Land,  etc.,  Co.,  v. 
Miller,  (C.  C.  A.  9th  Cir.  1907)  152  Fed. 
11,  81  C.  C.  A.  207. 

In  a  controversy  in  a  federal  court  in- 
volving the  right  to  use  the  waters  of  a 
stream  and  seeking  to  restrain  their  diver- 
sion the  court  has  jurisdiction  of  a  cross- 
bill, as  ancillary  to  the  principal  cause,  to 
determine  the  relative  rights  of  the  par- 
ties to  the  waters  of  the  stream  out  of 
which  complainant  claims  his  rights 
though  in  such  ancillarv  proceeding  diver- 
sity of  citizenship  is  lacking.  Ames  Realty 
Co.  V.  Big  Indian  Min.  Co.,  (C.  C.  A. 
Mont.  1906)  146  Fed.  166;  Miller  v.  Lux, 
(C.  C.  Nev.  1906)   146  Fed.  574. 

Where  a  suit  was  brought  by  a  lessor 
against  alien  assignees  of  the  lessee  to 
cancel  the  lease  for  breach  of  its  condi- 
tion, and  a  cross  bill  was  filed  by  such 
assignees,  whose  assignor  was  a  citizen 
of  the  same  state  with  complainant,  to 
enforce  specific  performance  of  the  con- 
tract of  lease,  the  jurisdiction  involved  by 
the  cross-bill  was  held  not  to  be  original, 
but  ancillary.  Brooks  c.  Laurent,  (C.  C. 
A.  5th  Cir.  1899)  98  Fed.  647,  39  C.  C.  A. 
201. 

A  cross-bill  filed  by  an  alien  defendant 
praying  for  a  decree  enforcing  the  specific 
performance  of  the  terms  of  a  lease  is 
ancillary  to  a  suit  for  its  cancellation, 
of  which  the  federal  court  has  acquired 
jurisdiction  by  removals.  Of  such  a  bill 
the  federal  court  has  jurisdiction  without 
regard  to  the  fact  that  the  assignor  of  the 


party  filing  such  bill  could  not  have  main- 
tained the  suit  as  an  original  one.  Brooks 
V.  Laurent,  (C.  C.  A.  5th  Cir.  1899)  98 
Fed.  647,  39  C.  C.  A.  201. 

The  jurisdiction  of  the  court  over  its 
receiver  in  all  matters  affecting  the  inter- 
ests confided  to  his  care  extends  to  the 
case  of  a  cross-bill,  filed  by  parties  hav- 
ing an  interest  in  a  corporation,  to  re- 
strain its  receiver  after  his  discharge 
from  using  the  information  acquired  by, 
and  business  relationship  resulting  from, 
his  position  as  receiver  to  his  own  per- 
sonal advantage  and  to  the  disadvantage 
of  the  corporation.  Lavis  v.  Consumers' 
Brewing  Cfo.,  (£.  D.  Pa.  1901)  106  Fed. 
435. 

c.  Enforcement  of  Liability  on  Bonds 

Attachment  bonds. — ^An  actibn  on  an 
attachment  bond  executed  in  a  suit  pend- 
ing in  a  national  court  is  ancillary  to 
the  original  attachment  suit.  Files  v. 
Davis,   (£.  D.  Ark.  1902)    118  Fed.  465. 

Appeal  bonds. —  **A  suit  on  a  bond  given 
on  appeal  is  not  an  original  suit,  but  an 
outbranch  of  the  suit  in  which  the  bond 
was  given,  and  the  jurisdiction  of  the 
original  suit  gives  jurisdiction  over  the 
subject-matter  of  the  suit  on  the  bond." 
American  Surety  Co.  r.  Shultz,  <C.  C.  A. 
2nd  Cir.  1915)  223  Fed.  280,  138  C.  C.  A. 
522. 

Bail  bonds. — A  suit  on  a  bail  bond, 
being  but  an  incident  to  the  original  suit 
it  is  not  necessary  to  state  the  defend- 
ants to  be  of  a  different  state  than  that 
of  the  plaintiff.  Bobyshall  v,  Oppen- 
heimer,  (1824)  4  Wash.  C.  C.  482,  3  Fed. 
Cas.  No.  1,592. 

Rspasrment  bonds. —  Upon  the  assump- 
tion that  the  provisions  of  a  state  statute 
authorizing  a  stay,  of  execution  could  be 
availed  of  in  the  federal  courts  of  the 
district  in  which  the  state  was  located  a 
stay  bond  was  executed  and,  upon  the 
expiration  of  the  period  of  the  stay,  an 
execution  was  issued  which  was  levied  on 
certain  realty  of  one  of  the  sureties  and 
a  sale  was  had.  The  report  of  the  sale 
was  confirmed  and  an  order  made  direct- 
ing the  marshal  to  take  a  bond  for  the  re- 
payment into  court  of  the  purchase  money 
in  case  the  order  confirming  the  sale 
should  be  **  reversed  by  the  Supreme  Court 
of  the  United  States."  No  direct  action 
by  appeal  to  the  Supreme  Court  or  other- 
wise was  taken  but  an*  action  of  eject- 
ment was  brought  by  a  subsequent  pur- 
chaser, from  the  one  who  bought  it  at 
marshal's  sale,  against  the  surety  on  the 
stay  bond  whose  property  had  been  seized 
on  and  sold.  In  this  action  the  Supreme 
Court  held  that  the  marshal's  sale  and 
deed  were  void  and  conveyed  no  title  to 
the  property.  Subsequently  an  order  was 
made  directing  the  payment  back  into 
court  of  money  paid  to  certain  creditors 
from  the  proceeds  of  the  sale  and  the 
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assignment  to  tlie  purchaser  at  the  mar- 
Bhars  sale  of  the  repayment  bond.  Upon 
the  failure  to  comply  with  the  order  as 
to  repayment,  such  purchaser  filed  a  peti- 
tion in  the  federal  court  af^ainst  the  prin- 
cipals and  sureties  in  said  bond  and  it 
was  held  that  this  proceeding  was  ancil- 
lary to  the  original  action  and  one  there- 
fore of  which  the  court  had  jurisdiction. 
Lamb  v,  Ewing,  (C.  C.  A.  8th  Cir.  1893)  54 
Fed.  269,  12  U.  S.  App.  11,  4  C.  C.  A.  320. 
Bond  to  secure  performance  of  con- 
tract.—  Where  a  federal  court  in  a  pro- 
ceeding of  which  it  has  jurisdiction  has 
issued  a  mandatory  injunction al  order  re- 
quiring performance  of  a  contract  by  one 
of  the  parties  and  has  required  a  bond  to 
be  furnished  by  the  other  party  to  secure 
performance  on  his  part  it  also  has  juris- 
diction of  an  ancillary  proceeding  to  en- 
force liability  on  the  bond.  Mississippi 
Valley  Fuel  Co.  t?.  Watson  Coal  Co.,  (C. 
C.  A.  7th  Cir.  1912)  202  Fed.  122,  120 
C.  C.  A.  276. 

d.  Enforcement  of  Liens 

Where  an  attorney  who  has  recovered 
a  judgment  in  favor  of  his  client  in  a 
federal  court,  and  entered  notice  of  a  lien 
on  such  judgment  on  the  docket  in  con- 
formity to  the  state  statute,  brings  a 
suit  in  equity  in  such  court  against  the 
parties  to  the  judgment  to  enforce  his 
lien,  such  suit  is  ancillary  to  the  original 
suit  and  within  the  jurisdiction  of  the 
court  without  regard  to  the  amount  in- 
volved or  the  citizenship  of  the  parties. 
Brown  v.  Morgan,  (N.  D.  la.  1908)  163 
Fed.  396. 

A  suit  in  equity  in  a  federal  court  to 
enforce  an  attachment  lien  obtained  in  a 
former  action  in  the  same  court,  and  to 
subject  the  attached  property  or  its  pro- 
ceeds to  the  satisfaction  of  the  judgment 
recovered  therein,  is  not  an  original  suit, 
but  is  ancillary  and  supplementary  to  the 
former  action,  and  may  be  maintained  as 
an  incident  to  the  jurisdiction  already 
vested,  without  regard  to  the  citizenship 
of  the  oarties;  and  it  is  immaterial,  so 
far  as  the  ancillary  character  of  the  suit 
is  concerned,  that  the  proceeds  of  the  at- 
tached property  are  not  in  the  actual 
custody  of  the  federal  court;  the  effect  of 
the  removal  having  been  to  bring  the 
property  potentially  within  the  jurisdic- 
tion and  custody  of  that  court.  Hatcher 
t?.  Hendrie,  etc.,  Mfg.,  etc.,  Co.,  (C.  C.  A. 
8th  Cir.  1904)   133  Fed.  267, 68  C.  C.  A.  19. 

e.  Enjoining  Pending  Actions 

In  general. — A  suit  in  equity  in  a  fed- 
eral court  to  enjoin  the  further  prosecu- 
tion of  an  action  pending  in  that  court, 
of  which  it  has  jurisdiction  by  reason  of 
diversity  of  citizenship  of  the  parties  to 
enable  the  complainant  to  make  his  de- 
fense thereto,  is  ancillary  to  the  main 
suit  and  within  the  jurisdiction  of  the 


court,  without  regard  to  the  citizenship 
of  parties  joined  as  defendants.  South 
Penn  Oil  Co.  v.  Calf  Creek  Oil,  etc.,  Co., 
(N.  D.  W.  Va.  1905)   140  Fed.  507. 

Where  an  action  at  law  is  pending  in 
a  federal  court,  such  court  has  ancillary 
jurisdiction  before  judgment  to  entertain 
a  bill  to  restrain  the  further  prosecution 
of  such  action  on  equitable  grounds  not 
available  as  a  defense  to  the  action  at 
law,  without  regard  to  the  citizenship  of 
the  parties.  Leigh  r.  Kewanee  Mfg.  Co., 
(N.  D.  111.  1904)   127  Fed.  990. 

A  bill  in  equity  filed  to  stay  proceedings 
at  law  pending  in  the  court,  is  ancillary 
to  the  action  at  law  and  may  be  main- 
tained without  r^^rd  to  the  citizenship 
or  alienage  of  the  parties  to  the  record, 
and  although  the  court  may  not  have 
jurisdiction  over  the  parties  for  other  re- 
lief. St.  Luke's  Hospital  v,  Barclay, 
(1866)    3  Blatchf.  269,  21  Fed.  Cas.  No. 

12  241. 

Creditor's  bilL— A  suit  in  equity  to  en- 
join the  prosecution  of  a  creditor's  bill 
in  the  same  court  is  ancillary  to  such  pro- 
ceedings and  the  jurisdiction  therefore  in 
no  manner  depends  on  the  diverse  citizen- 
ship of  the  parties.  Bradshaw  v.  Miners' 
Banks,  (C.  C.  A.  7th  Cir.  1897)  81  Fed. 
902,  53  U.  S.  App.  399,  26  C.  C.  A.  673. 
Actions  against  insurance  companies. — 
Where  actions  at  law  were  instituted 
against  several  insurance  companies,  a 
bill  seeking  to  restrain  and  regulate  the 
actions  on  the  law  side  of  the  court  and  to 
prevent  any  action  that  might  work  in- 
justice to  the  defendants  in  such  actions 
was  held  to  be  an  ancillary  proceeding 
of  which  the  federal  court  had  juris-liction 
without  regard  to  citizenship.  Virginia- 
Carolina  Chemical  Co.  v.  Home  Ins.  Co., 
(C.  C.  A.  4th  Cir.  1902)    113  Fed.  1,  51 

CCA.  21. 

Where  several  insurers  were  liable,  If 
at  all,  proportionate  to  the  amount  the 
insurance  of  each  bore  to  the  amount  of 
the  loss,  and  suits  against  some  of  them 
had  been  removed  to  the  federal  court, 
and  the  same  defenses  had  been  interposed 
on  behalf  of  all,  a  bill  in  the  federal  court 
to  restrain  the  suits  at  law  and  to  adjust 
the  liability  of  the  various  insurers  was 
held  to  be  ancilliary,  and  not  an  original, 
bill;  and  hence  the  jurisdiction  of  the 
federal  court  did  not  depend  on  the 
citizenship  of  the  parties  or  the  amount 
involved.  Rochester  German  Ins.  Co.  r. 
Schmidt,  (C.  C.  S.  C.  1904)   126  Fed.  998. 

Action  for  recovery  of  land  and  to  re- 
form deed.— A  bill  to  stay  proceedings  in 
an  action  instituted  on  the  law  side  of 
the  court  for  the  recovery  of  lands  and  to 
reform  a  deed  thereto  has  been  held  to 
be  ancillary  to  the  action  at  law  and  one 
of  which  the  court  has  jurisdiction,  re- 
gardless of  the  value  of  the  subject  matter 
in  controversy.  Hill  v,  Kuhlman,  (C.  C. 
A.  5th  Cir.  1998)  87  Fed.  488,  59  U.  a 
App.  82,  31  C.  C.  A.  87. 
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f.  Intervention 

"Having  acquired  full  and  complete 
jurisdiction  of  the  original  cause,  and  the 
parties  thereto,  the  court  cannot  be  de- 
prived thereof  because  another  party  ob- 
tains leave  to  intervene  for  the  assertion 
of  a  right  to  the  property  which  is  the 
subject  of  the  proceeding.  If  it  be  neces- 
sary for  the  protection  of  the  rights  of 
a  third  party  that  he  be  heard  in  the 
cause  pending  he  may  be  permitted  to 
intervene,  even  though  the  court  would 
not  have,  by  reason  of  his  being  a  citizen 
of  the  same  state  with  complainant,  juris- 
diction over  an  original  proceeding  be- 
tween the  same  parties."  Osborne  v. 
Barge  (N.  D.  la.  1887)  30  Fed.  805.  See 
also  Ames  Realty  Co.  v.  Big  Indian  Min. 
Co.,  (C.  C.  Mont.  1906)   146  Fed.  166. 

"Having  acquired  jurisdiction  of  the 
property,  and  having  appointed  receivers 
with  the  express  consent  of  the  defendant 
railroad,  the  court  does  not  lose  jurisdic- 
tion when  other  persons  interested  therein 
come  in,  and  are  made  parties,  even 
though  some  of  them  be  citizens  of  the 
same  state  with  those  whose  interests  in 
the  same  property  are  adverse  to  the  in- 
terveners; for,  when  property  is  in  the 
actual  possession  of  a  federal  circuit  court 
this  draws  to  it  the  right  to  decide  upon 
conflicting  claims  as  to  its  ultimate  pos- 
session and  control."  Parks  v.  New  York, 
etc.,  R.  Co.,  (S.  D.  N.  Y.  1895)  70  Fed. 
641. 

The  court  having  the  possession  or  con- 
trol of  the  fund  or  property,  has  jurisdic- 
tion to  entertain  a  petition  of  interven- 
tion and  try  the  issues  thereon,  without 
regard  to  the  citizenship  of  the  parties  in 
the  main  action  or  to  the  amount  in  con- 
troversy under  the  petition  of  interven- 
tion. People's  Sav.  Inst.  v.  Miles,  (C.  C. 
A.  8th  Cir.  1896)  76  Fed.  252,  40  U.  S. 
App.  341,  22  C.  C.  A.   152. 

The  admission  of  other  creditors  as  co- 
complainants  after  the  removal  of  a  cred- 
itors bill  to  a  federal  court  does  not  affect 
the  jurisdiction  of  that  court  because 
they  and  the  defendants  are  citizens  of  the 
same  state.  Stewart  v.  Dunham,  (1884) 
115  U.  S.  61,  5  S.  Ct.  1163,  29  U.  S.  (L. 
ed. )  329.  The  court  said :  "  The  right  of 
the  court  to  proceed  to  decree  between  the 
appellants  and  the  new  parties  did  not 
depend  upon  difference  of  citizenship;  be- 
cause, the  bill  having  been  filed  by  the 
original  complainants  on  behalf  of  them- 
selves and  all  other  creditors  choosing  to 
come  in  and  share  the  expenses  of  the 
litigation,  the  court,  in  exercising  juris- 
diction between  the  parties,  could  inci- 
dentally decree  in  favor  of  all  other  cred- 
itors coming  in  under  the  bill.  Such  a 
proceeding  would  be  ancillary  to  the  juris- 
diction acquired  between  the  original  par- 
ties, and  it  would  be  merely  a  matter  of 
lorm  whether  the  new  parties  should 
I'ome  in  as  co-complainants,  or  before  a 
master,  under  a  decree  ordering  a  refer- 


ence to  prove  the  claims  of  all  per%om 
entitled  to  the  benefit  of  the  decree.  If 
the  latter  course  had  been  adopted,  no 
question  of  jurisdiction  could  have  arisen. 
The  adoption  of  the  alternative  is^  in  sub- 
stance, the  same  thing." 

g.  Judgments  and  Decrees 

Injunction  in  aid  of  judgment. — Ancil- 
lary relief  in  a  federal  court  by  way  of 
an  injunction  in  aid  of  a  decree  in  a  suit 
over  the  validity  of  state  taxation,  in 
which  jurisdiction  as  to  the  state  and  its 
officers  had  been  acquired  as  the  result  of 
the  voluntary  action  of  the  state  in  sub- 
mitting its  rights  to  judicial  determina- 
tion, is  not  ^rbidden  by  Const.  U.  8., 
Amend.  11,  as  a  suit  against  the  state. 
Gunter  v,  Atlantic  Coast  Line  R.  Co., 
(1906)  200  U.  S.  273,  26  S.  Ct.  252,  50 
U.  S.   (L.  ed.)  477. 

Enforcement  of  judgments. — ^A  suit  in 
equity  for  the  construction  and  enforce- 
ment of  a  prior  decree  of  the  same  court 
is  ancillary  to  the  principal  suit  and  the 
court  has  jurisdiction  to  hear  and  deter- 
mine it  although  the  defendants  have  be- 
come, since  the  decree  was  entered  in  the 
principal  suit,  and  were  at  the  institu- 
tion of  the  pending  suit,  citizens  and  resi- 
dents of  the  same  state  of  which  plaintiff 
was  then  a  citizen  and  resident.  Jenks  v, 
Brewster,   (S.  D.  la.  1899)   96  Fed.  625. 

A  suit  the  object  of  which  is  to  enforce 
payment  of  a  tax  in  order  to  obtain 
satisfaction  of  a  judgment  rendered  on 
the  law  side  of  the  court  and  which  di- 
rected the  levying  of  the  tax,  is  ancil- 
lary to  the  original  suit  and  the  question 
of  jurisdictional  amount  is  not  involved. 
Cushman  i;.  Warren-Scharf  Asphalt  Pav. 
Co.,  (CCA.  7th  Cir.  1915)  220  Fed. 
857,  135  C  C  A.  289. 

VVhere  a  judgment  was  recovered 
against  the  city  of  New  Orleans  it  was 
held  that  a  proceeding  praying  for  the 
issuance  of  a  writ  of  mandamus  to  com- 

Sel  the  board  of  liquidation  of  the  city 
ebt  to  fund  their  judgments,  in  accora- 
ance  with  the  statute  of  the  state,  wa" 
ancillary  to  the  principal  action  in  which 
the  judgment  was  recovered.  And  the  fact 
that  the  board  was  not  a  party  to  the 
original  was  held  not  to  affect  the  juris- 
diction as  it  was  to  be  considered  as  a 
part  of  the  municipal  government  of  New 
Orleans.  Board  of  Liquidation  t\  United 
States,  (C  C  A.  5th  (iir.  1901)  108  Fed. 
689,  47  C  C.  A.  587. 

VVhere  in  a  proceeding  of  which  the 
court  had  jurisdiction,  the  property  was 
sold  in  foreclosure  proceedings,  it  was 
also  held  to  have  jurisdiction  of  a  suit 
by  interveners  praying  that  a  judgment 
recovered  in  their  favor,  in  a  state  court, 
be  allowed  by  the  federal  court,  for  an 
order  directing  the  payment  of  such  judg- 
ment and  for  all  other  and  proper  equit- 
able relief.     State  Trust  Co.  i;.  Kansas 
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City,  etc.,  K.  Co.,  (W.  D.  Ark.  1902)   115 
Fed.  367. 

An  action  in  aid  of  an  ezecntion  ^t  law 
is  ancillary  to  the  original  suit  and  is, 
in  effect,  a  continuance  of  the  suit  at 
law  to  obtain  the  fruit  of  the  judgment 
or  to  remove  obstacles  to  its  enforcement. 
Claflin  V,  McDermott,  (S.  D.  N.  Y.  1882) 
12  Fed.  375. 

A  creditor's  bill  filed  to  obtain  8ati»- 
faction  of  a  judgment  of  the  same  court 
is  not  an  original  suit  but  a  proceeding 
in  aid  of  execution  on  a  judgment.  Bab- 
cock  V,  Millard,  ( 1862 )  4  West  L.  Month. 
314,  2  Fed.  Cas.  No.  699. 

Prior  to  the  abolishment  of  the  circuit 
court  it  was  held  that  a  creditor's  bill 
could  not  be  prosecuted  in  that  court  in 
aid  of  an  execution  on  a  money  decree 
recovered  in  the  District  Court  in  Ad- 
miralty or  for  enforcement  or  collection 
of  such  a  decree  where  all  the  parties  to 
the  bill  are  citizens  of  the  same  state,  as 
an  ancillary  proceeding.  Winter  r.  Swin- 
burne, (E.  D.  Wis.  1881)  8  Fed.  49. 

Modification  or  correction  of  decree. — 
A  federal  court  has  jurisdiction  of  a  suit 
the  purpose  of  which  is  to  modify  and 
correct  one  of  its  own  decrees,  without 
regard  to  the  citizenship  of  the  parties, 
and  as  incidental  to  such  relief  to  grant 
an  injunction  to  restrain  a  party  from 
acting  upon  the  decree  as  originally  en- 
tered. Thompson  v,  Schenectady  R.  Co.> 
(N.  D.  N.  Y.  1903)   124  Fed.  274. 

Enjoining  judgment. —  "A  bill  filed  on 
the  equity  side  of  the  court  to  restrain 
or  regulate  judgments  or  suits  at  law  in 
the  same  court,  and  thereby  prevent  in- 
justice, or  an  inequitable  advantage  under 
mesne  or  final  process,  is  not  an  original 
suit,  but  ancillary  and  dependent,  supple- 
mentary merely  to  the  original  suit,  out 
of  which  it  has  arisen,  and  is  maintained 
without  reference  to  the  citizenship  or 
residence  of  the  parties."  Freeman  v. 
Howe,  (1860)  24  How.  450,  16  U.  S.  (L. 
ed.)  749,  followed  in  Krippendorf  v. 
Hyde,  (1883)  110  U.  S.  276,  4  S.  Ct.  27, 
28  U.  S.  (L.  ed.)  145.  See  also  Virginia- 
Carolina  Chemical  Co.  t\  Home  Ins.  Co., 
(C.  G.  A.  4th  Cir.  1902)  113  Fed.  1,  51 
C.  C.  A.  21;  Pacific  R.  Co.  v.  Missouri 
Pac.  R.  Co.,  (1884)  111  U.  S.  605,  4  S. 
Ct.  583,  28  U.  S.  (L.  ed.)  498;  Williams 
r.  Byrne,  (1846)  Hempst.  472,  29  Fed. 
Cas.  No.  17,718;  Dunlap  v.  Stetson, 
(1827)  4  Mason  349,  8  Fed.  Cas.  No. 
4,164. 

"The  question  is  not  whether  the  pro- 
ceeding is  supplemental  and  ancillary  or 
is  independent  and  original,  in  the  sense 
of  the  rules  of  equity  pleadings;  but 
whether  it  is  supplemental  and  ancillary 
or  is  to  be  considered  entirely  new  and 
original,  in  the  sense  which  this  court 
has  sanctioned  with  reference  to  the  line 
which  divides  the  jurisdiction  of  the  fed- 
eral courts  from  that  of  the  state  courts. 
No  one,  for  instance,  would   hesitate  to 


say  that,  according  to  the  English  chan- 
cery practice,  a  bill  to  enjoin  a  judgment 
at  law  is  an  original  bill  in  the  chan- 
cery sense  of  the  word.  Yet  this  court 
has  decided  many  times,  that  when  a  bill 
is  filed  in  the  Circuit  Court,  to  enjoin 
a  judgment  of  that  court,  it  is  not  to  be 
considered  as  an  original  bill,  but  as  a 
continuation  of  the  proceeding  at  law;  so 
much  so,  that  the  court  will  proceed  in 
the  injunction  suit  without  actual  service 
of  subpoena  on  the  defendant,  and  though 
he  be  a  citizen  of  another  state,  if  he 
were  a  party  to  the  judgment  at  law." 
Milwaukee,  etc.,  R.  Co.  v.  Milwaukee,  etc., 
R.  Co.,  (1864)  2  WalL  609,  17  U.  S. 
(L.  ed.)   886. 

But  if  other  parties  are  introduced  and 
different  interests  involved  it  is  to  that 
extent  an  original  bill,  and  the  jurisdic- 
tion of  the  court  must  then  depend  on 
the  citizenship  of  the  parties,  and  one 
of  the  parties  must  be  a  citizen  of  the 
state  where  the  suit  is  brought.  Wil- 
liams 17.  Byrne,  (1846)  Hempst.  472,  29 
Fed.  Cas.  No.  17,718. 

Suit  to  set  aside  judgment. — ^A  federal 
court  which  has  rendered  a  decree  has 
jurisdiction  to  entertain  a  suit  to  set 
it  aside  on  the  ground  of  fraud,  such  a 
suit  being  regarded  as  ancillary  to  the 
suit  in  which  the  decree  was  rendered. 
Pacific  R.  Co.  V.  Missouri  Pac.  R.  Co., 
(1884)  111  U.  S.  505,  4  S.  Ct.  583,  28 
U.  S.   (L.  ed.)   498. 

So  it  was  said  by  the  United  States 
Supreme  Court  prior  to  the  enactment 
abolishing  Circuit  Courts :  **  It  is  very 
well  settled  that  a  bill  in  equitv  by  a 
corporation  or  the  stockholders  oi  a  cor- 
poration in  the  Circuit  Court  to  set  aside 
a  final  decree  of  that  court  against  the 
corporation  in  a  foreclosure  suit  upon 
the  ground  that  such  a  decree  was  ob- 
tained by  collusion  and  fraud,  and  the 
court  had  no  jurisdiction  to  make  it,  is 
an  ancillary  suit  and  a  continuation  of 
the  main  suit  so  far  as  the  jurisdiction 
of  the  Circuit  Court  as  a  court  of  the 
United  States  is  concerned."  Carey  t\ 
Houston,  etc.,  R.  Co.,  (1895)  161  U.  S. 
115,  16  S.  Ct.  537,  49  U.  S.  (L.  ed.)  638. 

But,  while  a  court  of  equity,  when 
called  upon  to  aid  in  executing  its  own 
former  consent  decree,  may  decline  to 
treat  it  as  res  adjudicata,  and  may  there- 
fore refuse  to  deem  it  binding  in  respect 
to  the  relief  to  be  granted  on  the  new 
bill,  it  has  no  power,  either  in  an  original 
or  ancillary  proceeding,  to  go  behind  a 
judgment  at  law,  jurisdictionally  valid 
and  free  from  fraud,  in  search  of  errors, 
however  gross.  Cushman  v.  Warren- 
Scharf  Asphalt  Pav.  Co.,  (C.  C.  A.  7t.h 
Cir.  1915)  220  Fed.  857,  135  C.  C.  A. 
289. 

Judgment  of  dismissal. — A  suit  in 
equity  commenced  in  a  federal  court,  the 
purpose  of  which  is  to  set  aside  a  judg- 
ment of  dismissal  entered  by  the  same 


996 


4  FED.  STAT.  ANN.  (2d  Ed.) 


court  in  an  action  at  law,  is  ancillary  to 
such  action  and  within  the  jurisdiction 
of  the  court  without  regard  to  the  citizen- 
ship of  the  parties,  and  where  the  de- 
fendants named  in  the  bill  were  parties 
to  the  original  action,  or  are  in  privity 
with  such  parties,  service  ma^  be  made 
upon  them,  although  they  reside  beyond 
the  limits  of  the  district.  O'Connor  v. 
O'Connor,  (W.  D.  Tex.  1906)  146  Fed. 
904. 

Award  of  arbitrators. —  Where  an  ac- 
tion is  brought  in  a  federal  court  on  an 
arbitrator's  award,  a  suit  by  the  defend- 
ant therein  to  set  aside  the  award  for 
fraud  is  ancillary,  but  such  fact  does  not 
give  the  court  jurisdiction  to  bring  in  an- 
other partv  who  is  a  citizen  of  the  same 
state  as  the  complainant  to  impeach  an 
award  in  its  favor  made  at  the  same 
arbitration,  but  which  is  separate  and 
distinct  from  that  between  the  other 
parties.  Hecht  v.  Youghiogheny,  etc., 
Coal  Co.,  (N.  D.  Ill  1908)   162  Fed.  812. 

Determining  right  to  proceeds  of  judg- 
ment.— ^A  federal  court  has  jurisdiction 
to  determine  the  right  to  the  proceeds  of 
a  judgment  rendered  therein  which  has 
been  paid  into  court,  as  between  different 
claimants  who  appear  and  assert  their 
claims,  regardless  of  their  citizenship. 
Myers  v,  Luzerne  County,  (M.  D.  Pa. 
1903)   124  Fed.  436. 

h.  Protection  of  Property  and  Assets 

The  federal  courts,  when  they  have 
possession  of  the  estate  of  an  insolvent 
corporation  and  are  administering  it 
through  its  receivers,  have  jurisdiction 
of  an  ancillary  bill  filed  for  the  purpose 
of  preventing  waste  and  protecting  the 
estate  of  the  corporation,  regardless  of 
the  citizenship  of  the  parties,  although 
jurisdiction  could  not  be  entertained  for 
want  of  diversity  of  citizenship  of  an 
original  bill  brought  for  the  same  pur- 
pose. Knox  i\  Alwood,  (S.  D.  Ga.  1915) 
228  Fed.  753. 

W'Shere  a  federal  court  has  acquired 
jurisdiction  of  the  assets  of  a  street  rail- 
way company  operating  the  same  through 
a  receiver  for  the  benefit  of  creditors,  it 
has  ancillary  jurisdiction  of  a  petition  by 
the  receiver  to  restrain  a  competing 
street  railway  company  from  maintain- 
ing gates  across  a  certain  highway,  the 
effect  of  which  would  be  to  practically 
destroy  the  value  of  the  property  in  the 
hands  of  the  receiver,  without  regard  to 
the  citizenship  of  the  parties.  Hampton 
Roads  R.,  etc.,  Co.  t;.  Newport  News,  etc., 
R.,  etc.,  Co.,  (E.  D.  Va.  1904)  131  Fed. 
534. 

i.  Recovery  of  Assets 

Where  a  federal  court  has  appointed  a 
receiver  for  an  insolvent  corporation,  a 
suit  brought  by  such  receiver  tor  the  col- 
lection of  an  assessment  made  by  the 
court  on  stockholders  of  the  corporation 
to  pay  its  debts  is  ancillary  to  the  main 


suit,  and  is  cognizable  by  a  federal  court, 
regardless  of  the  dtijEenahip  of  the  par- 
ties or  the  amount  in  controversy.  Brown 
e.  AUebach,  (E.  D.  Pa.  1007)  156  Fed. 
697.  See  also  Alotander  r.  Southern 
Home  Bldg.,  etc,  Au%  (C.  C.  8.  C.  1903) 
120  Fed.  963. 

A  petition  filed  by  reoelrerii  by  direc- 
tion of  the  court  ntidei  an  order  made  in 
the  principal  cauee,  asking  the  aid  of  the 
court  to  enable  thetn  to  eollect  corporate 
assets  is  ancillary  to  the  original  ease, 
and   the   Juriadietion   of   the   court   not 
having  beett  questioned  in  tbe  principal, 
it  cannot  be  questioned  in  the  collateral, 
suit.    Peck  t.  Elliott,  (C.  C.  A.  6th  Cir. 
1897)   79  Fed.  10.  47  U.  8.  App.  606,  24 
C.  O.  A.  426,  88  L.  R.  A.  ^16.    The  court 
said:     ''For  the  purpose  of  collecting  in 
choses  in  action,  the  court  might  direct 
its  receivers  to  institute  independent  suits 
in  that  or  courts  of  the  state,  or  cause 
such  debtors  to  be  made  defendants  in 
the  principal   cause,   and  determine   for 
itself  any  question   which  miffht  be  in- 
volved by  the  defenses  to  Uk  mim.  Such 
a  proceeding  would  not  involve  aay  ques- 
tion of  citizenship,  or  amount  tai  oontro- 
Tersy,  nor  mode  of  trial.     The  oottpieie 
jurisdiction   of  the   court   over  tlie   rea, 
the  property  and  assets  of  this  corpora- 
tion, involved  its  right  to  bring  before  it 
persons  having  possession  of  any  of  those 
assets,  or  having  claims  thereon,  or  who 
were  indebted  to  it,  and  either  itself  hear 
and  determine  all  controversies,  or  refer 
them  to  a  master  or  to  a  jury,  as  it  saw 
fit" 

The  law,  as  recognised  in  the  federal 
courts,  is  that,  when  it  appoints  a  re- 
ceiver at  the  domicile  of  a  corporation, 
or  makes  a  decree  winding  up  the  cor- 

S oration  and  disposing  of  its  assets,  or  a 
ecree  of  foreclosure,  or  anv  other  decree 
looking  to  a  disposition  of  its  property, 
having  proper  jurisdiction  in  equity 
therefor,  the  federal  courts  in  other  dis- 
tricts will  ordinarily  exercise  ancillary 
jurisdiction,  and  assist  in  carrying  out 
the  purpose  of  the  court  at  the  place  of 
domicile.  Conklin  v.  U.  S.  Shipouilding 
Co.,   (C.  C.  Me.  1903)    123  Fed.  913. 

Where  suit  was  brought  to  recover 
property  claimed  by  the  receivers  as  part 
of  their  trust  estate,  the  possession  of 
which  was  refused  by  the  defendants,  and 
the  receivers  were  appointed  by  the 
federal  court  in  which  the  suit  was 
brought,  and  pursuant  to  its  order,  such 
suit  was  held  to  be  auxiliary  to  the  main 
action  in  which  they  had  been  appointed 
and  the  court  had  jurisdiction  irrespec- 
tive of  the  citizenship  of  the  parties  or 
the  amount  involved.  Kirkland  r.  Knox, 
(C.  C.  A.  4th  Cir.  1916)  230  Fed.  806, 
145  C.  C.  A.  116. 

A  federal  court  which  has  appointed  a 
receiver  for  an  insolvent  building  and 
loan  association  in  a  suit  to  wind  up  its 
affairs,  has  jurisdiction  of  a  suit  brought 
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by  him  to  collect  from  a  borrowing  stock- 
bolder  and  to  foreclosure  a  mortgage  se- 
curing the  loan,  r^ardleas  of  the  citizen- 
ship or  residence  of  the  defendants,  or 
the  fact  that  the  mortgaged  property  is 
situated  in  another  district.  Bottom  r. 
National  R.  BWg.,  etc.,  Ass'n,  (N.  D.  Ga. 
1901)  123  Fed.  744;  Qunby  p.  Armstrong, 
(C.  C.  A.  6th  Cir.  1904)  133  Fed.  417, 
66  C.  C.  A.  627. 

But  jurisdiction  of  a  bill  which  seeks 
to  reach  and  distribute,  to  the  persons 
found  entitled  thereto,  the  proceeds  of  a 
sale  of  lands  to  the  United  States  can- 
not be  entertained  by  a  federal  court  on 
the  theory  that  the  cause  is  ancillary  to 
an  action  at  law  to  recover  the  lands 
from  the  United  States,  as  occupied  with- 
out right,  in  which  the  rival  claimants 
had  united  in  procuring  final  judgment 
in  favor  of  two  of  their  number,  leaving 
their  respective  interests  to  be  settled  by 
arbitration.  Stillman  v.  Combe,  (1906) 
197  U.  S.  436,  25  S.  Ct.  480,  49  U.  S. 
(L.  ed.)    822. 

j.  Receivers 

Juriadietion  of  court.—-  The  jurisdiction 
of  the  federal  court  to  protect  from  inter- 
ference by  a  state  officer  property,  in  its 
custody  by  the  appointment  of  a  receiver 
is  independent  of  the  amount  involved, 
the  citizenship  of  the  parties,  or  any  new 
ground  of  equitable  jurisdiction.  In  re 
Tyler,  (1893)  149  U.  S.  164,  13  S.  Ct. 
786,  37  U.  S.  (L.  ed.)  689;  J.  Elwood  Lee 
Co.  V,  Grace  Hospital,  (D.  C.  Mass.  1913) 
206  Fed.  994. 

The  federal  courts,  when  they  have  pos- 
session of  property  by  receivers  and  are 
engaged  in  administering  the  trusts  per- 
taming  to  it,  may  entertain  jurisdiction 
of  any  claim  by  any  one  whose  rights  or. 
interests  would  be  injuriously  affected  by 
the  action  of  the  court  in  dealing  with  the 
property    and    administering    the    trust, 
without  regard  to  the  amount  in  contro- 
versy, the  nature  of  the  controversy,  or 
the    citizenship    of    the    parties.      In   re 
Tyler,    (1893)    149  U.  8.   164,   13   S.  Ct. 
786,    37   U.    S.    (L.   ed.)    689;    Rouse   v. 
Letcher,   (1896)    166  U.  S.  47,  15  8.  Ct. 
266,   39   U.    8.    (L.   ed.)    341;    White  v, 
Ewing,    (1896)    169   U.   8.   36,   16   8.   (^. 
1018,   40  U.    8.    (L.   ed.)    67;    McBee  v. 
Marietta,   etc.,   R.    Co.,    (1891)    48   Fed. 
243 ;  Compton  r.  Jesup,  ( C.  C.  A.  6th  Cir. 
1896)  68  Fed.  263,  31  U.  8.  App.  486,  15 
C.  0.   A.   397;    Blake  f.   Pine   Mountain 
Iron,  etc.,  Co.,   (C.  C.  A.  6th  Cir.  1896) 
76  Fed.  624,  43  U.  8.  App.  490,  22  C.  C.  A. 
430.     See  also   Continental  Trust  Co.  v. 
Toledo,  etc.,  R.  Co.,  (N.  D.  Ohio  1897)  82 
Fed.    642;     Metropolitan    Trust    Co.    v. 
Columbus,  etc.,  R.  Co.,  (8.  D.  Ohio  1899) 
93  Fed.  689. 

Actions  by  or  against  receivers. — 
Where  the  court  has  acquired  jurisdiction 
over  a  corporation  by  the  filing  of  an 
original  creditor's  bill  and  has  appointed 


a  receiver,  any  suit  by  or  against   such 
receiver,  in  the  course  of  the  winding  up 
of  the  corporation,  whether  for  the  collec- 
tion of  its  assets  or  for  the  defence  of  its 
property  rights,  must  be  regarded  as  an- 
cillary to  the  main  suit  and  organizable 
regardless  either  of  the  citicenshTp  of  th*; 
parties,  or  of  the  amount  in  controversy. 
White  V.  Ewing,   (1894)   169  U.  8.  36,  15 
8.  Ct.   1018,  40  U.  8.    (L.  ed.)    67.     See 
also  Lanning  v.  Osborne,  (8.  D.  Cal.  1897) 
79  Fed.  657;   Metropolitan  Trust  Co.  r. 
Columbus,  etc.,  R.  Co.,  (8.  D.  Ohio  1899) 
93  Fed.  689;  Robertson  v.  Conway,  (C.  C. 
A.  6th  Cir.  1911)   188  Fed.  679,  110  C.  C. 
A.  377;  Kirkland  f.  Knox,  (C.  C.  A.  4th 
Cir.  1916)  230  Fed.  806,  146  €.  C.  A.  116. 
Actions  against  receivers  appointed  in 
a  federal  coUrt  may  be  brought  in  that 
court,  although  no  federal  q^uestion  is  in- 
volved and  there  is  no  diversity  of  citizen- 
ship, that  court  having  jurisdiction  on  the 
ground  that  the  actions  are  ancillary  to 
the  original  suit,  and  that  the  judgments 
recoverable  therein  are  payable  from  the 
property  or  funds  in  tne  course  of  ad- 
ministration.    Betts  V.  Bisher,   (C.  C.  A. 
9th  Cir.  1914)  213  Fed.  681,  130  C.  C.  A. 
161.     See  akm  Coibb  v.  Sertic,   (C.  C.  A. 
6th  Cir.  1914)  218  Fed.  320,  13  C.  C.  A. 
116;  St.  Bernard  v,  Shane,  (C.  C.  A.  6th 
Cir.  1916)  220  Fed.  862,  136  C.  C.  A.  399. 
An  action  against  a  receiver  based  upon 
alleged  negligence  of  his  in  managing  the 
property  of  the  receivership,  resulting  in 
an  injury  to  an  employee,  may  be  main- 
tained   as    an    ancillary    one,    although 
there  is  no  diversity  of  citizenship  and  no 
federal   question   involved.     Carpenter  v. 
Northern  Pac.  R.  Co.,  (C.  C.  Wash.  1896) 
76  Fed.  850;   Betts  f^.  Bisher,   (C.  C.  A. 
9th  Cir.  1914)  213  Fed.  581,  130  C.  C.  A. 
161.     See  also  Cobb  v.  Sertic,   (C.  C.  A. 
6th  Cir.  1914)  218  Fed.  320,  13  C.  C.  A. 
116. 

In  other  cases,  however,  it  has  been  held 
that  a  suit  against  a  receiver  of  a  railroad 
company  to  recover  damages  caused  by 
negligence  in  the  operatidn  of  the  railroad 
is  not  an  ancillary  suit  to  the  one  in  which 
the  receiver  was  appointed.  Ray  v.  Pierce, 
(C.  C.  Ind.  1897)  81  Fed.  881;  Pitkin  i\ 
Cowen,  (8.  D.  Ohio  1899)   91  Fed.  599. 

Foreclosure  of  mortgage  property  in  re- 
ceiver's hands. —  Where  propertv  is  in  the 
possession  of  the  court  by  being  in  the 
hands  of  a  receiver,  it  has  been  held  that 
it  also  has  jurisdiction  of  a  bill  to  fore- 
close a  mortgage  covering  the  same  prop- 
erty without  regard  to  the  citizenship  of 
the  parties.  Carey  r.  Houston,  etc.,  R. 
Co.,  (E.  D.  Tex.  1892)  62  Fed.  671;  Fish 
V,  Ogdensburgh,  etc.,  R.  Co.,  (N.  D.  N.  Y. 
1897)  79  Fed.  IStl;  Toledo,  etc.,  R.  Co.  r. 
ContinenUl  Trust  Co.,  (C.  C.  A.  6th  Cir. 
1899)  96  Fed.  497,  36  C.  C.  A.  166. 

Bill  for  the  appointment  of  aneUlary 
receiver. —  Where  a  receiver  appointed  by 
a  federal  court,  by  reason  of  the  character 
of  his  appointment,  or  because  of  local 
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policy  or  the  righU  of  local  creditors,  is 
not  permitted  to  sue  in  a  jurisdiction 
other  than  the  one  in  which  he  was  ap- 
pointed, a  bill  mav  be  filed  in  another 
federal  court  for  the  appointment  of  an 
ancillary  receiver,  and,  the  ultimate  ob- 
ject of  such  proceeding  being  to  aid  the 
purpose  of  the  original  suit,  it  is  in  that 
sense  ancillary,  and  jurisdiction  thereof 
does  not  depend  on  diversity  of  citizen- 
ship of  the  parties.  Bluefields  Steamship 
Co.  V.  Steele,  (C.  C.  A.  3d  Cir.  1911)  184 
Fed.  684,  106  C.  C.  A.  664. 


k.  Miscellaneous  Matters 

A  bill  to  restrain  private  persona  from 
selling  the  stock  of  a  corporation  is  not 
ancillary  to  a  bill  filed  to  foreclose  mort- 
gages on  the  property  of  that  corporation, 
where  the  defendants  in  the  second  suit 
are  in  no  wise  related  to  the  cause  of 
action  in  the  first  suit.  Raphael  v.  Trask, 
(S.  D.  N.  Y.  1902)  118  Fed.  777,  affirmed 
a»04)  1194  U.  S.  272,  24  S.  Ct.  647,  48 
U.  S.  ( L.  ed. )  973.  The  court  said :  "  The 
entire  absence  oif  privity  between  the  par- 
ties in  the  second  to  any  and  all  parties  in 
the  first  suit  or  to  the  subject-matter 
thereof,  the  entire  absence  of  any  duty 
from  the  defendants  personally  or  as  trus- 
tees to  the  complainant,  forbids  even  the 
suggestion  that  this  suit  is  ancillary  in 
its  nature.  A  suit  it  not  necessarily  an- 
cillary solely  because  it  pretends  to  be 
such,  and  much  less  because  the  complain- 
ant so  names  it.  The  present  bill  on  its 
face  shows  that  it  cannot  be  ancillary." 

Bill  to  set  aside  frandnlent  conyey-^ 
ances. — A  federal  court  rendering  a  judg- 
ment has  ancillary  jurisdiction  of  a  cred- 
itor's bill  by  the  judgment  creditor  to  set 
aside  fraudulent  conveyances  by  the  judg- 
ment debtor  without  regard  to  the  citizen- 
ship of  the  parties.  Hobbs  Mfg.  Co.  v. 
Gooding,  (C.  0.  Mass.  1908)   164  Fed.  91. 

Reformation  of  contract  in  action  on 
insurance  policy. — Where  the  court,  hav- 
ing acquired  jurisdiction  of  an  action  at 
law  on  an  insurance  policy,  held  that  to 
sustain  the  action  it  was  necessary  to  pro- 
cure a  reform.ation  of.  the  contract,  it  was 
decided  that  a  proceeding  instituted  for 
that  purpo.se  was  ancillary  to  the  law 
action,  and  sustairiable,  without  regard 
to  the  citizenship  of  the  parties.  Rosen- 
baum  V,  Council  Bluffs  Ins.  Co.,  (N.  D. 
la.  1889)   37  Fed.  724. 

Restraining  attaching  creditors. — ^Where 
a  federal  court  has  complete  jurisdiction 
of  a  cause  it  also  has  jurisdiction  of  a 
proceeding  against  attaching  creditors  to 
prevent  their  seizing  and  appropriating 
the  trust  property  involved  to  the  exclu- 
sion of  the  rights  of  other  creditors,  such 
proceedings  being  of  an  ancillary  charac- 
ter and  incidental  to  the  exercise  of  a 
jurisdiction  .already  lawfully  acquired, 
without  reference  to  citizenship.  Mem- 
phis Sav.  Bank  v.  Houchens,    (C.   C.   A» 


8th  Cir.  1902)  116  Fed.  96,  52  C.  C.  A 
176. 

Suit  lor  accounting  and  foredosiire.— 
Where  a  federal  court  had  jurisdiction 
of  proceedings  for  the  dissolution  of  a 
building  and  loan  association,  it  had  ju- 
risdiction of  an  ancillary  suit  by  the  asso- 
ciation's receiver  for  an  accounting  and 
foreclosure  of  a  deed  made  to  secure  a 
loan  to  a  borrowing  member,  though  the 
amount  due  was  lesa  than  $2,000.  Cooper 
i\  Newton,  (S.  D.  Ga.  1908)  160  Fed.  190. 

In  a  suit  by  a  partner  for  the  diaaoln- 
tion  of  the  copaxtnerahip  and  an  aocount, 
a  supplemental  bill  to  compel  a  third  per- 
Eon  who  has  no  interest  in  the  copartner- 
ship specifically  to  perform  an  agreement 
made  with  the  firm  is,  so  far  as  the  de- 
fendant in  the  supplemental  bill  is  con- 
cerned, an  original  bill,  and  not  an  ancil- 
lary proceeding,  and  the  citizenship  of  the 
parties  thereto  is  material  on  the  qnestion 
of  jurisdiction.  Myers  r.  Dorr,  (1870) 
13  Blatchf.  22,  17  Fed.  Cas.  No.  9,988. 

In  foreclosure  proceedings. — Where,  in 
foreclosure  proceedings,  the  court  has  ac- 
tual physical  custody  of  the  property  in 
controversy,  it  has  jurisdiction  to  hear 
and  determine  a  controversy  inaugurated 
by  the  petition  filed  by  a  third  party 
asserting  title  to  the  property,  to  enjoin 
the  sale,  irrespective  of  the  citizenship 
of  the  parties.  Davis  r.  Martin,  ( C.  C.  A. 
6th  Cir.  1902)  113  Fed.  6,  61  C.  C.  A, 
27. 

A  bill,  bj  a  purchaser  at  a  foreclosure 
sale,  filed  m  the  same  court  as  the  orig- 
inal suit  to  foreclose  the  mortgage,  for 
the  purpose  of  determining  the  rights  of 
third  parties  claiming  to  have  acquired, 
during  the  pendency  of  the  foreclosure 
suit,  some  right  or  interest  in  or  to  a 
portion  of  the  premises  included  in  the 
mortgages  is  ancillary  to  the  main  suit 
and  one  of  which  the  court  has  jurisdic- 
tion. Ferguson  v.  Omaha,  etc.,  r1  Co., 
(C.  C.  A.  8th  Cir.  1915)  227  Fed.  613, 
142  C.  C.  A.  145. 

In  patent  and  trademark  controversies. 
— ^Although  a  federal  oourt  has  jurisdic- 
tion of  a  patent  controversy  yet  it  is 
decided  that  a  bill  to  restrain  the  in- 
fringement of  a  patent  does  not  draw 
within  the  jurisdiction  of  the  federal 
court  a  further  issue  as  to  unfair  compe- 
tition in  trade,  although  it  grows  out  of 
the  same  acts  of  defendant.  Medcy  v, 
Grabowski,  (E.  D.  Pa.  1910)  177  Fed. 
691.  See  also  Woerheide  v.  H.  W.  Johns- 
Manville  Co.,  (£.  D.  Pa.  1912)  199  Fed. 
636. 

In  this  connection,  however,  it  has  been 
said  that  cases  might  arise  in  which  the 
acts  constituting  the  unfair  competition 
were  so  closely  allied  to  the  patent  con- 
troversy as  to  justify  the  court  in  dis- 
posing of  the  whole  controversy  in  the 
one  suit.  Woerheide  v,  H.  W.  Johns- 
Manville  Co.,  (£.  D.  Pa.  1912)  199  Fed. 
636. 
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And  it  has  been  decided  that  a  federal 
court  having  charge  of  the  assets  and 
business  of  a  corporation  has  jurisdiction 
of  a  suit  by  ancillary  receivers  to  protect 
the  business  against  infringement  of 
trade-marks  and  unfair  competition  in 
trade.  Brookfield  v.  Hecker,  ( S,  D.  N.  Y. 
1902)   118  Fed.  942. 


recovered  against  a  corporation  for  in- 
fringement of  a  patent,  to  charge  directors 
of  such  corporation  with  payment  of  the 
judgment  on  the  ground  that  they  were 
joint  trespassers  with  the  corporation,  is 
not  within  the  jurisdiction  of  the  federal 
court  as  ancillary  to  the  former  suit.  H. 
C.  Cook  Co.  V.  Beecher,  (C.  C.  Conn.  1909) 


An  action  by  the  owner  of  a  judgment  172  Fed.  166. 

Sec.  24.  [Original  jurisdiction.]  The  districi  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Second.  [Of  crimes  and  offenses.]  Of  all  crimes  and  offenses  cognizaile 
under  the  authority  of  the  United  States.    [36  Stat.  L.  1091.] 

For  the  entire  section  24,  of  which  the  foregoing  is  paragraph  Second,  see  supra, 
p.  838. 

Under  this  paragraph  has  been  merged  th6  jurisdiction  conferred  upon  the  District 
and  Circuit  Courts  by  paragraphs  1  and  2  of  R.  S.  sec.  563,  and  paragraphs  19  and  20 
of  R.  S.  sec.  629,  and  also  that  conferred  by  the  Act  of  Aug.  13,  1888,  ch.  866,  S  1,  25 
Stat.  L.  433,  and  the  Act  of  Sept.  4,  1890,  ch.  874,  26  Stat.  L.  424. 

R.  S.  sec.  663,  above  mentioned,  was  expressly  repealed  in  Judicial  Code,  §  297,  infra, 
this  title,  vol.  6.  Paragraphs  1  and  2  of  said  section  563  were  drawn  from  the  following 
Acts:  Act  of  Sept.  24,  1789,  ch.  20.  1  Stat.  L.  76;  Act  of  March  3,  1816,  ch.  101,  3  Stat. 
L.  245;  Act  of  Aug.  23,  1842,  ch.  188,  5  Stat.  L.  517;  Act  of  Feb.  28,  1871,  ch.  100,  16 
Stat.  L.  456;  Act  of  March  3,  1823,  ch.  72,  3  Stat.  L.  789;  Act  of  May  15,  1820,  ch. 
118,  3  Stat.  L.  600;  Act  of  Jan.  30,  1823,  ch.  7,  3  Stat.  L.  721. 

R.  S.  sec.  629,  above  mentioned,  was  expressly  repealed  by  Judicial  Code,  f  297. 
Paragraphs  19  and  20  of  said  section  629  were  drawn  from  Act  of  Feb.  28,  1871,  ch. 
100,  16  Stat.  L.  456;  Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  78. 

Section  1  of  the  Act  of  Aug.  13,  1888,  cli.  866,  above  mentioned,  was  expressly 
repealed  by  Judicial  Code,  S  297,  infra,  this  title,  vol.  5. 

The  Act  of  Sept.  4,  1890,  ch.  874,  above  mentioned,  related  to  offenses,  etc.,  on 
vessels  on  the  Great  Lakes  and  connecting  waters.  Section  1  thereof  is  set  forth  in 
note  in  title  Penal  Laws,  §  272;  and  the  remaining  section  2  thereof  is  set  forth  in 
note  in  title  Penal  Laws^  f  340. 

Section  340  in  title  Penal  Laws  ])rovide8  that  ''  the  crimes  and  offenses  defined  in 
this  Title  shall  be  cognizable  in  the  circuit  and  district  courts  of  the  United  States,  as 
prescribed  in  sections  five  hundred  and  sixty-three  and  six  hundred  and  twenty-nine  of 
the  Revised  Statutes."  Circuit  Courts  were  abolished  and  their  powers  and  duties 
imposed  upon  District  Courts  by  Judicial  Code,  §§  289-291,  infra,  this  title,  vol.  5. 

As  to  the  exclusive  jurisdiction  in  the  federal  courts  *'  of  all  crimes  and  offenses 
cognizable  under  the  authority  of  the  United  States,"  see  Judicial  Code,  §  266,  para- 
graph "  First,"  infra,  this  title,  vol.  5. 


Scope  of  notes. —  The  cases  on  the  sub- 
ject generally  of  crimes  and  oflfenees 
cognizable  under  the  laws  of  the  United 
States  are  here  noted  whether  arising 
imder  the  provisions  of  the  text,  which 
merged  the  jurisdiction  conferred  upon 
the  Circuit  and  District  Courts,  or  under 
those  antecedent  provisions  of  the  Revised 
Statutes  and  later  enactments  which  con- 
ferred jurisdiction  upon  the  District  and 
former  Circuit  Courts,  from  which  the 
present  provisions  are  derived.  For  ex- 
clusive jurisdiction  of  federal  courts  see 
section  256,  infra,  this  title,  vol.  5,  and 
for  particular  cases  of  exclusive  and  con- 
current jurisdiction  see  the  titles  Crimes 
and  Offenses;  Habeas  Cobpus;  Penal 
Laws;  Pebjttby;  Pibacy,  and  the  various 
criminal  titles  throughout  this  work. 
Consult  also  the  General  Index. 

Nature  of  jurisdiction. —  The  District 
Court,  which  has  jurisdiction  of  all  crimes 
cognizable    under    the    authority    of   the 


United  States,  acts  equally  within  its 
jurisdiction  \vhether  it  decides  a  man  to 
be  guilty  or  innocent  under  the  Criminal 
Law,  and  whether  its  decision  is  right 
or  wrong.  An  objection  that  the  indict- 
ment does  not  charge  a  crime  against  the 
United  States  goes  only  to  the  merits  of 
the  case.  Lamar  v.  U.  S.,  (1916)  240 
U.  S.  60,  36  S.  Ct.  255,  60  U.  S.  (L.  ed.) 
626. 

Where  the  District  Court  has  exclusive 
and  Anal  jurisdiction  by  the  laws  of  the 
United  States,  neither  the  regularity  of 
its  proceedings  nor  the  validity  of  its 
sentence  can  be  called  in  question  in  any 
other  court,  either  of  a  state  or  the  United 
States.  Ableman  r.  Booth,  (1858)  21 
How.  506,  16  U.  S.  (L.  ed.)  169,  revers- 
ing (1854)   3  Wis.  157. 

Source  of  jurisdiction. — The  federal 
courts  possess  no  jurisdiction  over  crimes 
and  offenses  committed  against  the  au- 
thority of  the  United  States,  except  what 
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is  given  to  them  by  the  power  that  created 
them;  nor  can  they  be  invested  with  any 
such  jurisdiction  beyond  what  the  power 
ceded  to  the  United  States  by  the  Consti- 
tution Authorizes  Congress  to  confer, — 
from  which  it  follows  that  before  an 
offense  can  become  cognizable  in.  a  federal 
court  the  Congress  must  first  define  or 
recognize  it  as  such,  and  atBx  a  punish- 
ment to  it,  and  confer  jurisdiction  upon 
some  court  to  try  the  offender.  U.  S.  v, 
Worrall,  (1798)  2  Dall.  384,  1  U.  8.  (L. 
ed.)  426;  U.  S.  f.  Hudson,  (1812)  7 
Cranch  32,  3  U.  S.  (L.  ed.)  259;  U.  S.  V. 
Coolidge,  (1816)  1  Wheat.  415,  4  U.  8. 
(L.  ed.)  124;  U.  8.  v.  Hall,  (1878)  98 
U.  8.  343,  25  U.  8.  (L.  ed.)  180;  U.  8.  v. 
New  Bedford  Bridge,  (1846)  1  Woodb. 
&  M.  401,  27  Fed.  Cas.  No.  15,867;  U.  8. 
t?.  Barney,  (1866)  5  Blatchf.  294,  24  Fed. 
Cas.  No.  14,524;  U.  8.  r.  Lancaster, 
(1841)  2  McLean  431,  26  Fed.  Cas.  No. 
15,556;  U.  8.  t\  Irwin,  (1851)  5  McLean 
178,  26  Fed.  Cas.  No.  15,446. 

Except  offenses  committed  on  the  high 
seas  or  in  the  places  in  the  states  which 
are  under  the  exclusive  jurisdiction  of 
the  United  States  there  are  no  felonies 
against  the  United  States  cognizable  by 
courts  of  the  United  States,  except  those 
which  are  expressly  made  such  by  Act  of 
Congress.  U.  8.  v.  Shepherd,  (1875)  1 
Hughes  520,  27  Fed.  Cas.  No.  16,274. 

The  courts  of  the  United  States  have 
no  common  law  jurisdiction  in  criminal 
cases.  U.  8.  v.  Worrall,  (1878)  2  DalL 
384,  1  U.  8.  (L.  ed.)  426;  U.  8.  v.  Cool- 
idge, (1816)  1  Wheat.  415,  4  U.  8.  (L. 
ed.)  124,  reversing  U.  8.  v.  Coolidge, 
(1813)  1  Gall.  488,  25  Fed.  Cas.  No. 
14,857;  U.  8.  v.  Clark,  (1813)  1  Gall.  497, 
26  Fed.  Cas.  No.  14,804;  U.  8.  t?.  Plumer, 
(1859)  3  Cliff.  28,  27  Fed.  Cas.  No. 
16,056;  U.  8.  v.  Hutchinson,  (1848) 
26  Fed.  Cas.  No.  15,432. 

The  jurisdiction  of  offenses  which  are 
cognizal>le  at  common  law  resides  in  the 
state  courts  alone,  even  though  the  gen- 
eral government  may  be  the  party  im- 
mediately aggrieved  by  the  misdeed  com- 
plained of.  U.  S.  V.  Hutchinson,  (1848) 
26  Fed.  Cas.  No.  15,432. 

The  legislature  may  carve  out  of  a  sin- 
gle transaction  several  crimes.  U.  8.  v. 
Harmison,  (1876)  3  Sawy.  556,  26  Fed. 
Cas.  No.  15,308. 

Scope  of  former  Circuit  Court  jurisdic- 
tion.—  The  jurisdiction  of  the  Circuit 
Court,  now  merged  with  the  District 
Court,  was  exclusive  in  capital  cases  and 
concurrent  with  that  of  the  District 
Court  in  all  other  cases;  although  there 
are  no  offenses  against  the  United  States 
except  such  as  are  declared  by  specific 
enactment,  and  the  criminal  jurisdiction 
of  the  Circuit  Court  was  in  that  respect 
limited,  yet  it  had  jurisdiction  to  inquire 
into  and  pass  upon  all  acts  charged  by 
competent  authority  to  be  public  offenses 
and  presented  to  it  by  such  authority  for 


its  consideration.    U.  8.  r.  Reese,  (18^6) 
4  Sawy.  629,  27  Fed.  Cas.  No.  16,138. 

Former  proTlaion  prospectiye. —  The  for- 
mer provision  which  gave  to  the  Circuit 
Courts  concurrent  jurisdiction  of  all 
crimes  and  offenses  cognizable  in  the  Dis- 
trict Courts  waa  prospective,  and  em- 
braced all  offenses  the  jurisdiction  of 
which  was  vested  in  the  District  Courts 
by  subsequent  statutes.  U.  8.  r.  Holli- 
day,  (1865)  3  Wall.  407,  18  U.  S.  (L.  ed.) 
182. 

The  Circuit  Court  sitting  as  a  court  had 
the  power  to  commit  any  person  charged 
with  an  offense  against  the  United  States. 
U.  8.  r.  Burr,  (1806)  Brun.  CoL  Cas.  493, 
25  Fed.  Cas.  No.  14,6926. 

Territorial  extent  of  jniiadiction. —  Ju- 
risdiction in  criminal  cases  is  confined  to 
offenses  committed  in  the  district  where 
the  courts  sit,  if  committed  on  land,  and 
the  indictment  should  distinctly  show  on 
its  face  that  the  offense  was  committed 
withifi  the  jurisdiction  of  the  court.  U.  S. 
V.  Wood,  (1818)  Brun.  Col.  Caa.  456,  28 
Fed.  Cas.  No.  16,757. 

To  give  the  court  jurisdiction  of  an 
offense  not  committed  within  its  district, 
it  must  appear,  not  only  that  the  accused 
party  was  first  apprehended  in*  that  dis- 
trict, but  also  that  the  offense  was  com- 
mitted out  of  the  jurisdiction  of  any  state 
and  not  within  any  other  district  of  the 
United  States.  U.  8.  v.  Jackalow,  (1861) 
1  Black  484,  17  U.  S.  (L.  ed.)  225. 

The  criminal  jurisdiction  of  the  govern- 
ment of  the  United  States  may  in  some 
instances  extend  to  its  citizens  every- 
where. Thus  it  may  punish  for  violation 
of  treaty  stipulations  by  its  citizens 
abroad,  for  offenses  committed  in  foreign 
countries  where,  by  treaty,  jurisdiction  is 
conceded  for  that  purpose;  it  may  pro- 
vide for  offenses  committed  on  deserted 
islands  and  on  an  uninhabited  coast  by 
the  officers  and  seamen  of  vessels  sailing 
imder  its  flag.  It  may  also  punish  dere- 
lictions  of  duty  by  its  ministers  or  con- 
suls, and  other  representatives  abroad. 
Except  in  cases  like  these,  the  criminal 
jurisdiction  of  the  United  States  is  neces- 
sarily limited  to  their  own  territory,  ac- 
tual or  constructive.  Their  actual  terri- 
tory is  coextensive  with  their  possessions, 
including  a  marine  league  from  their 
shores  into  the  sea.  U.  8.  v.  Smilev, 
(1864)  6  Sawy.  640,  27  Fed.  Cas.  No. 
16.317, 

"  It  has  become  customary  for  Congress 
to  divide  the  several  judicial  districts  into 
two  or.  more  divisions  and  to  provide  for 
holding  terms  of  court  in  the  several 
divisions.  The  creation  of.  these  divisions 
does  not,  however,  create  new  districts 
nor  establish  new  or  additional  District 
Courts.  Unless  there  is  some  special  pro- 
vision in  the  Act  of  Congress  creating 
such  divisions  in  a  given  case,  the  District 
Court  in  its  jurisdiction  over  criminal 
cases  remains  unaffected;  and  that  juris- 
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diction  is  territorially  coextensive  with 
the  district.  A  grahd  jury  sitting  at  any 
place  at  which  the  court  is  appointed  to 
be  held  has  authority  to  present  indict- 
ments for  offenses  committed  anywhere 
within  the  district."  U.  S.  v,  ICessel, 
(1894)   63  Fed.  434. 

"These  statutes/'  said  the  court  in 
Rosencrans  v,  .U.  S.,  (1897)  166  U.  8. 
257  [17  S.  Ct.  302,  41  U.  S.  (L.  ed.) 
708],  in  speaking  of  the  antecedents  of 
the  present  provision,  "declare  the  gen- 
eral rule  that  jurisdiction  is  coextensive 
with  the  district.  That  being  the  general 
rule,  no  mere  multiplication  of  places  at 
which  courts  are  to  be  held,  or  mere  crea- 
tion of  divisions  nullifies  it.  .  .  .  We  can- 
not aasume  that  because  Congress,  in 
creating  some  divisions,  distributed  juris- 
diction it  meant  in  creating  other  divi- 
sions to  also  so  distribute  it;  and  when 
we  find  that  in  some  cases  of  division  it 
distributed  the  jurisdiction  and  in  other 
cases  not,  we  are  not  justified  in  assum- 
ing that  in  this  case  it  intended  a  distri- 
bution which  it  did  not  in  terms  make 
simply  because  of  the  use  of  language 
which  somewhat  implies  that  a  distribu- 
tion had  already  b^n  made." 

Common-law  jurisdiction. —  There  are  no 
common-law  offenees,  so  called,  against 
the  United  States  and  the  federal  courts 
have  only  such  jurisdiction  as  Congress 
has  conferred  upon  them  to  try  and  pun- 
ish such  acts  as  it  shall  have  previously 
declared  to  be  crimes  against  the  United 
States  and  fixed  the  penalty  for  such  vio- 
lations. U.  8.  V,  Worrall,  (1798)  2  Dall. 
384,  1  U.  S.  (L.  ed.)  426;  U.  8.  v,  Hud- 
son, (1812)  7  Cranch  32,  3  U.  8.  (L.  ed.) 
269;  U.  8.  v.  Coolidge,  (1816)  1  Wheat. 
416,  4  U.  8.  (L.  ed.)  124,  rwifraing  (1813) 
1  Gall.  488,  25  Fed.  Cas.  No.  14,857 ;  U.  8. 
V.  Hall,  (1878)  98  U.  8.  343,  25  U.  8. 
(L.  ed.)  180;  U.  8.  v.  Eaton,  (1892)  144 
U.  8.  677,  12  8.  Ct.  764,  36  U.  8.  (L.  ed.) 
591;  U.  8.  V.  Wilson,  (1856)  3  Blatchf. 
435,  28  Fed.  Cas.  No.  16,731;  U.  8.  v. 
Barney,  (1866)  5  Blatchf.  294,  24  Fed. 
Cas.  No.  14,624;  U.  8.  i?.  Hare,  (1818) 
Brun.  Col.  Cas.  449,  26  Fed.  Cas.  No. 
15,304;  U.  8.  r.  Lancaster,  (1841)  2  Mc- 
Lean 431,  26  Fed.  Cas.  No.  15,666;  U.  8. 
t7.  New  Bedford  Bridge,  (1847)  1  Woodb. 
&  M.  401,  27  Fed.  Cas.  No.  16,867;  U.  8. 
V.  Ramsay,  (1847)  Hempst.  481,  27  Fed. 
Cas.  No.  16,115;  U.  8.  v,  Terrel,  (1840) 
Hempst.  411,  28  Fed.  Cas.  No.  16,452; 
U.  8.  f?.  Swett,  (1879)  2  Hask.  310,  28 
Fed.  Cas.  No.  16,427;  U.  8.  v,  Hutchinson, 
(1848)  26  Fed.  Cas.  No.  16,432;  U.  S.  o. 
Wilson,  (1874)  28  Fed.  Cas.  No.  16,732. 
Compare  U.  8.  v.  Smith,  (1792)  Brun. 
Col.   Cas.   430,  27   Fed.   Cas.  No.   16,323. 

Exceptinjg  that  treason  is  defined  by 
the  Constitution,  there  are  no  crimes 
against  the  United  States  save  such  as 
Congress  has  expressly  defined  or  recog- 
nized and  made  punishable.  The  federal 
courts  have  no  jurisdiction  over  common- 


law  crimes.  U.  8.  c.  Lewis,  (D.  C.  Ore. 
1888)  36  Fed.  449;  U.  S.  v.  Rogers,  (N.  D. 
111.  1891)  46  Fed.  1;  In  re  Greene,  (8.  D. 
Ohio  1892)  62  Fed.  104;  Peters  v.  U.  8., 
(C.  C.  A.  9th  Cir.  1899)  94  Fed.  127,  36 
C.  C.  A.  106;  U.  8.  17.  Shelton,  (C.  C. 
8.  C.  1900)  100  Fed.  831;  U.  8.  v.  Diet- 
rich, (C.  C.  Neb.  1904)  126  Fed.  676; 
U.  8.  t7.  Martin,  (N.  D.  la.  1910)  176  Fed. 
110. 

But  while  the  courts  of  the  United 
States  have  no  jurisdiction  over  ofi'enses 
not  made  punishable  by  the  Constitution, 
laws  or  treaties  of  the  United  States, 
they  may  resort  to  the  common  law  for 
the  definition  of  terms  by  which  ofl'enses 
are  designated.  Pettibone  v,  U.  S., 
(1893)  148  U.  8.  197,  13  8.  Ct.  642,  37 
U.  S.  (L.  ed.)  419. 

The  following  summary  may  be  re- 
garded as  the  settled  law  within  the  fed- 
eral jurisdiction:  (1)  There  are  no 
crimes  or  offenses  cognizable  in  the  fed- 
eral courts,  outside  of  maritime  or  inter- 
national law  or  treaties,  except  such  as 
are  created  and  defined  by  Acts  of  Con- 
gress; (2)  where  the  statute  designates 
and  denounces  a  crime  of  the  character 
or  class  which  at  common  law  was  re- 
garded as  a  felony  without  naming  it  as 
a  misdemeanor,  such  as  burglary,  robbery, 
et  id  omne  genus,  which  at  common  law 
had  a  well  defined  meaning  as  a  felony, 
these  are  classed  as  felonies;  (3)  although 
the  offense  proscribed  by  the  state  may  at 
common  law  come  within  the  category  of 
a  felony,  yet  if  termed  by  the  statute  a 
misdemeanor,  it  is  not  to  be  regarded  in 
federal  procedure  as  a  felony;  (4)  when 
Congress  adopts  a  state  statute  or  law 
as  to  an  offense  made  a  felony  by  the 
state  law,  it  may  be  so  treated  by  the 
federal  court.  Morris  v,  U.  8.,  (C.  C.  A. 
8th  Cir.  1908)  161  Fed.  672,  88  C.  C.  A. 
632,  reversed  on  other  grounds  (C.  C.  A. 
8th  Cir.  1909)  168  Fed.  682,  94  C.  C.  A. 
168. 

District  of  Columbia, —  While  it  is 
well  settled  that  there  are  no  common-law 
offenses  against  the  United  States,  it  is 
also  quite  well  settled  by  the  decisions  of 
the  Court  of  Appeals  of  the  District  of 
Columbia  that  this  does  not  apply  to  the 
District  of  Columbia.  Tyncr  v.  U.  S., 
(1904)  23  App.  Cas.  (D.  C.)  324.  See 
to  the  same  effect  Harrison  i?.  Moycr, 
(N.  D.  Ga.  1916)   224  Fed.  224. 

Jurisdiction  over  lands  granted  by  state. 
—  Where  a  state  grants  lands  to  the  gen- 
eral government  reserving  in  it  a  concur- 
rent jurisdiction  in  executing  process 
therein,  for  offenses  committed  out  of  it, 
tie  federal  courts  have  exclusive  jurisdic- 
tion of  offenses  committed  within  such 
territory.  U.  S.  v.  Travers,  (1814)  Brun. 
Col.  Cas.  467,  28  Fed.  Cas.  No.  16,637; 
U.  S.  r.  Kiiapp,  (1849)  26  Fed.  Cas.  No. 
15,638;  U.  8.  r.  Meagher,  (1888)  37  Fed. 
876. 
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Whenever  the  United  States  is  the 
owner  of  the  land  it  uses  as  a  fort,  ship- 
yard, etc.,  the  state  may  permit  the 
United  States  to  exercise  exclusive  juris- 
diction over  such  lands.  Bop  p,  Hdbard, 
(1877)  4  DiU.  380,  11  Fed.  Cas.  No.  6,312; 
Kelly  p.  U.  S.,  (1885)  27  Fed.  616;  U. 
S.  V.  Clark,  (1887)  31  Fed.  710;  U.  S. 
c.  King,   (1888)   34  Fed.  302. 

**  If  there  has  been  no  cession  by  the 
state  of  the  place,  although  it  has  been 
constantly  occupied  and  used,  under  pur- 
chase or  otherwise,  by  the  United  States 
for  a  fort,  arsenal,  or  other  constitutional 
purpose,  the  state  jurisdiction  still  re- 
mains complete  and  perfect."  U.  S.  r. 
Bateman,  (1888)  34  Fed.  86;  U.  S.  v. 
Penn,  (1880)  48  Fed.  669;  In  re  Kelly, 
(1895)   71  Fed.  546. 

Section  3  of  the  Act  of  March  3,  1825, 
eeding  to  federal  courts  jurisdiction  over 
government  stations  does  not  give  juris- 
diction to  the  federal  courts  of  crimes 
committed  in  places  ceded  to  the  United 
States  after  the  enactment  of  the  Act.  U. 
S.  V.  Barney,  (1866)  5  Blatchf.  294,  24 
Fed.  Cas.  No.  14,524. 

A  crime  committed  in  a  place  purchased 
by  the  United  States  from  the  state  of 
Georgia  and  used  for  the  purpose  of  an 
arsenal  is  not  within  the  jurisdiction  of 
the  federal  courts  by  virtue  of  the  Georgia 
statute  ceding  to  the  United  States  juris- 
diction only  in  places  purchased  by  the 
United  States  for  "  forts  or  fortifica- 
tions" with  the  proviso  that  "forts  and 
fortifications  be  erected  thereon."  U.  S. 
V.  Hopkins,  (1830)  26  Fed.  Cas.  No. 
15,387o. 

The  United  States,  when  it  admitted 
Kansas  into  the  Union,  although  retaining 
the  title  to  the  land  which  it  then  owned 
within  the  state,  parted  with  the  juris- 
diction over  it,  so  far  as  the  general  pur- 
poses of  government  were  concerned,  with 
reservations  and  exceptions  of  lands  of 
Indian  tribes  and  the  right  to. tax  lands 
of  the  United  States  and  of  Indians. 
Therefore  the  federal  courts  had  no  juris- 
diction of  a  murder  committed  in  Fort 
Harker.  U.  S.  v.  Stahl,  (1868)  Woolw. 
192,  27  Fed.  Cas.  No.  16,373. 

The  federal  court  for  the  eastern  dis- 
trict of  New  York  has  jurisdiction  of  an 
indictment  for  an  assault  with  intent  to 
kill  committed  in  the  navy  yard  at  Brook- 
lyn. U.  S.  V.  Donlan,  (1865)  6  Blatchf. 
284,  25  Fed.  Cas.  No.  14,978. 

Jurisdiction  of  Indian  reservation. — 
Where  a  state,  by  its  admission  into  the 
Union  by  Congress,  has  acquired  criminal 
jurisdiction  over  its  own  citizens  and 
other  white  persons  throughout  the  whole 
of  the  territory  within  its  limits,  includ- 
ing an  Indian  reservation,  that  reserva- 
tion fs  no  longer  within  the  sole  and  ex- 
clusive jurisdiction  of  the  United  States. 
The  courts  of  the  United  States  have, 
therefore,  no  jurisdiction  to  punish  crimes 
within  that  reservation  unless  so  far  aa 


may  be  necessary  to  carry  out  such  pro- 
visions of  the  treaty  with  the  Indians  aa 
remain  in  forc^.  U.  S.  r.  McBratney, 
(1881)  104  U.  S.  621,  26  U.  S.  (L.  ed.) 
869. 

The  jurisdiction  of  the  federal  court 
does  not  extend  to  crimes  committed  by 
one  Indian  against  the  person  or  property 
of  another  Indian  in  the  Indian  country; 
and  there  is  nothing  in  the  treaty  of  Julv 
19,  1866,  between  the  United  Stat«s  and 
the  Cherokee  Nation,  whereby  they  ac- 
quired such  jurisdiction.  In  re  Mayfield; 
(1891)  141  U.  S:  107,  11  8.  Ct.  939,  36  U. 
S.  (L.  ed.)  635;  Smith  v,  U.  S.,  (18941 
161  U.  S.  50,  14  S.  Ct.  234,  38  U.  S.  (L. 
ed.)  67. 

Bribery. —  To  bribe  or  induce  an  oflleer 
to  do  an  act  not  connected  with  his  line 
of  duty  impinges  upon  no  United  States 
law,  and  does  not  subject  the  offender  to 
indictment  and  punishment  in  the  United 
States  courts.  U.  S.  v.  Gibson,  (1891) 
47  Fed.  833. 

The  former  Circuit  Court  had  jurisdic- 
tion of  a  crime  of  bribery  in  the  district 
in  which  a  letter  containing  the  corrupt 
oiTer  was  written  and  mailed.  U.  S.  v. 
VVorrall,  (1798)  2  Dall.  384,  1  U.  S.  (L. 
ed.)   426,  28  Fed.  Cas.  No.  16,766. 

Contempt. —  Certain  implied  powers 
must  necessarily  result  to  courts  of  jus- 
tice from  the  nature  of  their  institution. 
To  fine  for  contempt,  imprison  for  contu- 
macy and  enforce  {he  observance  of  order 
are  powers  which  cannot  be  dispensed 
with  in  a  court,  because  they  are  necessary 
to  the  exercise  of  all  others.  U.  S.  r. 
Hudson,  (1812)  7  Cranch  32,  3  U.  S. 
(L.  ed.)   259. 

Where  a  party  to  an  action  attended 
before  an  examiner  in  chancery,  armed 
with  a  pistol,  and  during  the  examination 
of  a  witness  threatened  to  take  the  life 
of  one  of  the  counsel  and  subsequently 
drew  the  pistol  and  declared  an  intention 
lo  carry  the  threat  into  efTect,  it  was  held 
that  punishment  for  such  contempt  was 
within  the  jurisdiction  of  the  federal 
courts.  Sharon  v.  Hill,  (C.  C.  Cal.  1885) 
24  Fed.  726. 

Wherever  the  conduct  complained  of 
ceases  to  be  general  in  its  efl'ect,  and 
invades  the  domain  of  the  court  to  be- 
come specific  in  its  injury,  by  intimidat- 
ing, or  attempting  to  intimidate,  with 
threats  or  otherwise,  the  court  or  its  offi- 
cers, the  parties  or  their  counsel,  the  wit- 
nesses, jurors,  and  the  like,  while  in  the 
discharge  of  their  duties  as  such,  if  it  be 
constructive,  because  of  the  direct  injury 
it  does  in  obstructing  the  markings  of  the 
organization  for  the  administration  of 
justice  in  that  particular  case,  the  power 
to  punish  it  has  not  yet  been  taken  away 
by  any  statute,  however  broad  its  terms 
may  apparently  be.  U.  S.  v.  Anonymous, 
(W.  D.  Tenn.  1884)  21  Fed.  761.  See  also 
notes  under  section  268,  tn/ro,  voL  5. 
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Copnterfeiting. —  The  passing  of  coun- 
terfeit bank  notes  is  an  offense  within  the 
exclusive  jurisdiction  of  the  federal  courts. 
Em  p.  Houghton,  D.  C.  Vt.  1881)  8  Fed. 
897.  See  further  ''Offenses  against  the 
Currency,  Coinage,  etc.,"  sees.  147-178  of 
the  Penal  Laws,  title  Penal  Laws. 

Emhexilement  by  guardian. —  The  Act 
of  Congress,  which  provides  that  every 
guardian  having  charge  and  custody  of  the 
pension  of  his  ward,  who  embezzles  the 
saine  in  violation  of  his  trust,  or  fraudu- 
lently converts  the  same  to  his  own  use, 
shail  be  punished,  etc.,  is  valid  and  con- 
stitutional, and  the  federal  court  has  ju- 
risdiction over  the  offense  to  try  and  pun- 
ish the  offender.  U.  S.  t;.  Hall,  (1878) 
98  U.  S.  343,  25  U.  S.  (L.  ed.)   180. 

Forfeiture  of  vessel.— The  District 
Court  has  original  jurisdiction  of  a  pro- 
ceeding for  the  forfeiture  of  a  vessel  for 
an  offense.  Ketland  v.  The  Cassius, 
(1796)  2  Dall.  365,  1  U.  B.  (L.  ed.)  418, 
14  Fed.  Cas.  No.  7,743. 

Murder  of  negro  by  white  man. —  The 
federal  court  has  no  jurisdiction  of  an 
indictment  of  a  white  person  for  the  mur- 
der of  a  negro  merely  on  the  ground  that 
the  witnesses  to  the  murder  were  all 
negroes,  and  under  the  statute  they  were 
not  competent  witnesses  against  a  white 
person.  A  criminal  prosecution  for  a  pub- 
lic offense  is  not  a  cause  '*  affecting,"  with- 
in the  meaning  of  the  Civil  Rights  Bill, 
persons  who  miy  be  called  to  testify 
therein.  Blyew  fj.  U.  S.,  (1871)  13  Wall. 
581,  20  U.  S.  (L.  ed.)  638,  ovmnding 
U.  8.  V.  Rhodes,  (1866)  1  Abb.  28,  27  Fed. 
Cas.  No.  16,151,  which  was  a  prosecution 
of  a  white  man  for  burglary  of  the  house 
of  a  negro. 

Tb»  obstruction  of  navigable  tide 
waters  by  a  bridge  is  not  pimishable  as 
a  crime  by  the  federal .  courts  except  by 
express  grant  or  authoritv  of  Congress. 
U.  S.  V.  New  Bedford  Bridge,  (1846)  1 
Woodb.  &  M.  401,  27  Fed.  Cas.  No,  16,867. 

PcrJHry, —  Perjury  committed  in  the 
course  of  judicial  investigation  conducted 
under  authority  of  CJongress  is  an  offense 
against  the  public  justice  of  the  United 
States,  and  is  exclusively  cognizable  in 
the  courts  of  the  United  States.  U.  S.  v, 
Bailey,  (1835)  9  Pet.  238,  9  U.  S.  (L.  ed.) 
113;  In  re  Loney,  (1890)  134  U.  S.  372, 
10  S.  Ct.  584,  33  U.  S.  (L.  ed.)  949;  Ex  p. 
Bridges,  (1875)  2  Woods  428,  4  Fed.  Cas. 
No.  1,862. 

Therefore  a  witness  who  falsely  testifies 
under  oath  before  a  notary  public  in  a 
ease  of  a  contented  election  of  a  member 
of  the  House  of  Representatives  of  the 
United  States,  is  not  under  the  jurisdic- 
tion of  any  state  court,  and  he  should 
be  discharged  from  the  custody  of  the 
state  court  by  a  federal  court  on  a  writ 
of  habeas  corpus.  In  re  Loney,  (1890) 
134  U.  S.  372,  10  S.  Ct.  684,  33  U.  S.  (L. 
ed.)  949,  affirming  (1889)  38  Fed.  101. 


Perjury,  committed  by  false  swearing 
before  a.  United  States  commissioner,  has 
lieeii  held  not  to  Ix^  subject  to  the  juris- 
diction of  a  state  court  under  a  state 
statute  broad  enough  in  its  terms  to  em* 
brace  a  case  of  false  swearing  in  any  tri- 
bunal, either  state  or  federal.  Com.  r. 
Kitchen,  (1911)  141  Ky.  665,  133  S.  W. 
586.  The  crime  of  perjury,  as  defined  by 
R.  S.  sec.  5392  (title  Perjubt),  is  pun- 
ishable under  this  section  in  the  District 
Court  of  the  district  where  it  is  com- 
mitted. Coha  V.  U.  8.,  (1894)  162  U.  8. 
211,  14  S.  Ct.  513,  38  U.  8.  (L.  ed.)  415. 

Perjury  in  state  court. —  Under  the  Fed- 
eral Constitution  providing  that  the  judi- 
cial power  of  the  United  States  shall  be 
vested  in  one  Supreme  Coiui;  and  in  such 
inferior  courts  as  the  Congress  may  ordain 
and  establish,  and  that  the  judges  shall 
hold  ottice  during  good  behavior,  and  shall 
receive  a  compensation  which  shall  not  be 
diminished  during  their  continuance  in 
office,  it  h'ls  be<m  held  that  state  courts 
acting  in  the  naturalization  of  aliens  pur- 
suant to  the  authority  given  by  Congress 
remain  state  tribunals,  and  do  not  become 
in  any  degree  courts  of  the  United  States; 
and  hence  a  perjury  committed  in  such 
proceedings  is  an  offense  against  the  state, 
and  not  the  federal  sovereignty,  and,  in 
the  absence  of  statute  conferring  jurisdic- 
tion on  the  federal  courts,  is  exclusively 
a  matter  of  stite  cognizance.  U.  S.  V. 
Severino,   (1903)    125  Fed.  949. 

Violation  of  state  law. — ^A  judge  of  a 
United  States  court  has  no  power  or  juris- 
diction to  authorize  the  arrest  of  a  citizen 
for  any  breach  of  the  peace  or  violation  of 
the  law  of  a  state.  In  re  Bergen,  (1870) 
2  Hughes  513,  3  Fed.  Cas.  No.  1,338. 

The  same  offense  may  be  made  punish- 
able both  under  the  laws  of  the  state  and 
of  the  United  States,  and  over  such  offenses 
the  state  and  federal  courts  have  con- 
current jurisdiction.  The  court  that  first 
gets  control  of  the  subject-matter  will  con- 
tinue to  exercise  jurisdiction  until  judg- 
ment without  molestation  or  interference 
from  the  other.  U.  S.  v.  Wells,  (1872) 
11  Am.  L.  Reg.  N.  S.  424,  28  Fed.  Cas. 
No.  16,665. 

A  state  court  has  jurisdiction  of  the 
offense  of  extortion  in  obtaining  money  by 
threatening  to  accuse  a  man  of  the  crime 
of  violating  the  United  States  revenue 
laws,  though  the  offense  is  also  punish- 
able under  R.  S.  sec.  5484,  (title  Internal 
Revenue)  they  being  different  offenses. 
Sexton  17.  California,  (1903)  189  U.  S., 
319,  23  8.  Ct.  543,  47  U.  S.  (L.  ed.)  833. 

The  violation  of  the  embargo  of  Non- 
intercourse  Act  of  Jan.  9,  1809.  declared 
by  the  law  to  be  a  high  misdemeanor, 
punishable  by  a  fine  and  forfeiture,  was 
held  to  be  within  the  jurisdiction  of  the 
Circuit  Court.  U.  8.  v.  Mann,  (1812)  1 
Gall.  3,  26  Fed.  Cas.  No.  15,717;  U.  8.  t?. 
Mann,  (1812)  1  Gall.  177,  26  Fed.  Cas. 
No.  15,718. 
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Offenses  by  or  against  foreign  consuls. — 
Prior  to  the  adoption  of  the  Revised  Stat- 
utes the  federal  courts  had  exclusive  juris- 
diction of  offenses  by  consuls  whether  at 
common  law  or  under  state  or  United 
States  statutes.  The  ordinary  rule,  that 
the  United  States  cannot  punish  common- 
law  or  state  offenses,  did  not  apply.  U.  S. 
V.  Ortega,  (1826)  11  Wheat  472,  6  U.  S. 
(L.  ed.)  521;  U.  S.  i\  Ravara,  (1793)  2 
Dall.  207,  27  Fed.  Cas.  No.  16,122;  Com. 
V.  Kosloff,  (1816)  5  Serg.  &  R.  (Pa.)  545. 
(And  see  Tennessee  v,  Davis,  (1879)  100 
U.  8.  257,  26  U.  S.  (L.  ed.)  648;  Virginia 
r.  Paul,  (1893)  148  U.  S.  107,  13  S.  Ct. 
636,  37  U.  S.   (L.  ed.)  386.) 

The  provisions  of  the  Judiciary  Act  on 
the  subject  of  exclusive  jurisdiction  of  the 
federal  courts  were  carried  into  the  Re- 
vised Statutes  without  any  substantial 
change  but  under  a  different  arrangement. 
By  clause  8  of  R.  8.  sec.  711  (repealed 
by  the  Act  of  Feb.  18,  1875,  ch.  80,  18 
Stat.  L.  318,  and  re-enacted  and  embodied 
in  clause  8  of  section  256  of  the  Judicial 
Code,  infra,  this  title,  vol.  5),  the  juris- 
diction of  the  state  courts  was  excluded  in 
"  all  suits  or  proceedings  "  aeainst  consuls. 
The  word  "  proceedings "  m  such  para- 
graph was  new,  while  the  word  "  offenses," 
which  was  in  the  exception  in  section  9 
of  the  Judiciarv  Act,  was  omitted.  The 
eighth  clause  of  section  711  was  stricken 
out  by  the  Act  of  Feb.  18,  1875,  ch.  80, 
passed  for  the  declared  purpose  ''of  cor- 
recting errors  and  supplying  Amissions " 
in  the  Revised  Statutes,  "  so  as  to  make 
the  same  truly  express  "  the  laws  in  force 
on  Dec.  1,  1873.  See  as  to  the  effect 
of  such  repeal  and  the  changes  made 
by  the  Revised  Statutes,  Bors  v,  Preston, 
(1884)  111  U.  S.  252,  4  S.  Ct.  407,  28  U. 
S.  (L.  ed.)  419;  Bate  Refrigerating  Co. 
V.  Sulzberger,  (1895)  157  U.  S.  1,  15  S. 
Ct.  508,  39  U.  8.  (L.  ed.)  601;  In  re 
lasigi,  (1897)   79  Fed.  751. 

The  commitment  of  a  consular  offender 
by  a  state  magistrate,  merely  for  the  pur- 
pose of  transmitting  him  to  the  state 
where  the  crime  was  committed,  and 
where  alone  he  can  be  tried,  is  not  a  pro- 
ceeding in  court  or  by  any  court,  and 
therefore  was  not  prohibited  by  R.  S.  sec. 
711,  cl.  8  (embodied  in  clause  8  of  section 
266  of  the  Judicial  Code,  infra,  this  title, 
vol.  5).  And  so  whatever  implications 
in  favor  of  exclusive  federal  jurisdiction 
in  consular  cases  may  be  claimed,  they  are 
in  no  way  incompatible  with  a  prelimi- 
nary arrest  by  a  state  magistrate  for  re- 
moval to  the  proper  state  for  trial  in 
whichever  tribunal  is  appropriate.  The 
object  of  any  such  exclusive  jurisdiction 
in  the  federal  courts,  if  it  still  exists  in 
fact,  is  evidently  quite  foreign  to  such  a 
preliminary  proceeding  as  this,  the  pur- 
pose of  which  is  the  transmission  of  offen- 
ders to  the  state  where  the  offense  is  com- 
mitted, to  be  there  brought  to  trial  in  the 


appropriate  court,  whether  state  or  fed- 
eral.   In  re  lasigi,  (1897)  79  Fed.  751. 

The  former  Circuit  Court  had  jurisdic- 
tion of  an  indictment  of  a  foreign  consul 
for  an  offense  committed  in  this  country. 
The  original  jurisdiction  vested  in  the 
Supreme  Court  by  the  Constitution  of  all 
cases  affecting  ambassadors,  other  public 
ministers,  and  consuls,  is  not  exclusive. 
U.  8.  V.  Ravara,  (1793)  2  DaU.  297,  27 
Fed.  Caa.  No.  16,122. 

An  indictment  under  the  Act  of  April 
30,  1790,  for  offering  violence  to  the  per- 
son of  a  public  minister  is  not  a  case 
"  affecting  ambassadors,  other  public  min- 
isters, and  consuls,"  within  the  second 
section  of  the  third  article  of  the  Consti- 
tution, and  the  Circuit  Court  had  jurisdic- 
tion of  such  offense.  U.  S.  T.  Ortega, 
(1826)  11  Wheat.  467,  6  U.  S.  (L.  ed.) 
521;  U.  8.  V.  Liddle,  (1808)  2  Wash.  205, 

26  Fed.  Cas.  No.  15,598. 

The  Circuit  Court  had  no  jurisdiction 
over  an  assault  committed  by  a  servant 
of  a  foreign  representative,  fj.  8.  'r.  La- 
fountalne,  (1831)  4  Cranch  C.  C.  173,  26 
Fed.  Cas.  No.  15,550. 

Kaising  question  of  jurisdiction. —  The 
question  of  jurisdiction  in  the  court  either 
over  the  person,  the  subject-matter  or 
the  place  where  the  crime  waa  cominitted 
can  oe  raised  at  any  stage  of  a  criminal 
proceeding.  It  is  never  presumed,  but 
must  always  be  proved;  and  it  is  never 
waived  by  a  defendant.  U.  8.  v.  Rogers, 
(W.  D.  Ark.  1885)  23  Fed.  658. 

Jurisdiction  divested  by  writ  of  error. — 
An  order  allowing  a  writ  of  error  does  not 
of  itself  divest  the  District  Court  of  juris- 
diction. It  is  the  issuance  and  filing  of 
the  writ  that  transfers  the  record  and 
the  cause  from  the  District  Court  to  the 
Circuit  Court  of  Appeals.  So  where  a  writ 
had  been  ordered  .but  had  not  been  issued 
and  filed  with  the  District  Court  within 
the  six  months  provided  for  by  statute,  it 
was  held  that  the  District  Court  had  not 
lost  jurisdiction  and  had  the  power  to 
vacate  orders  staying  proceedings  and  re- 
leasing the  defendant  on  bail.  U.  8.  v. 
Pollak,  (N.  D.  Cal.  1916)  230  Fed.  532. 

Drawing  grand  jnry. —  By  this  clause 
the  jurisdiction  of  a  District  Court  is  by 
law  made  coextensive  with  the  territorial 
area  of  the  district,  and,  unless  limitations 
are  found  in  the  congressional  acts,  the 
right  to  draw  a  grand  jury  fron^  the  dis- 
trict AS  a  whole  would  seem  to  be  unques- 
tionable. Clement  v.  U.  8.  ( C.  C.  A.  8th 
Cir.  1906)  149  Fed.  305,  79  C.  C.  A.  243^ 
certioraH  denied    (1907)    206  U.   S.  562, 

27  S.  Ct.  795,  51  U.  S.  (L.  ed.)   1189. 
Refusal  to  plead. —  "  Where  the  United 

States  have  a  right  to  prosecute  the  de- 
fendant for  the  offense  allied,  by  a 
criminal  information  instead  of  an  indict- 
ment, they  have  the  right  to  try  him  for 
such  offense  with  the  view  to  punish  him 
if  he  is  convicted/'  and  the  jurisdiction  of 
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a  federal  court  ig  not  defeated  by  the  de- 
fendant's refusal  to  plead  to  the  informa* 
tion.  If  he  wilfully  stands  mute  the  court 
may  proceed  by  ordering  &  jaletL  of  not 
guilty    to   be   entered.     U.    S.    v.    Hare, 


(1818)  Brun.  Col.  Cas.  449,  (1818)  2 
Wheel.  Crim.  (N.  Y.)  283,  26  Fed.  Cas. 
No.  15,304;  U.  S.  t).  Borger,  (1881)  7  Fed. 
103. 


Sec,  24.  [Original  jurisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Third.  [Of  admiralty  causes,  seizures,  and  prizes.]  Of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction,  saving  to  suitors  in  all  cases  the 
right  of  a  common-law  remedy  where  the  common  law  is  competent  to  give 
it:  of  all  seizures  on  land  or  waters  not  within  admiralty  and  maritime 
jurisdiction;  of  (M  prizes  irotight  into  the  United  States;  and  of  all  pro- 
ceedings for  the  condemnation  of  property  taken  as  prize,  [36  Stat,  L. 
109L] 

For  the  entire  section  24,  of  which  the  foregoing  la  paragraph  Third,  see  supra, 

p.   ooo. 

Under  this  paragraph  has  been  merged  the  jurisdiction  conferred  by  paragraphs  8  and 
9  of  R.  S.  sec.  563  (Act  of  gept  24,  1789,  ch.  20,  1  Stat.  L.  76;  Act  of  March  2,  1794, 
ch.  11,  1  Stat.  L.  347;  Act  of  May  10,  1800,  ch.  51,  2  Stat  L.  70,  71;  Act  of  March  2, 
1807,  ch.  22,  2  Stat.  L.  426,  428;  Act  of  Aug.  6,  1861,  ch.  60,  12  Stat.  L.  319;  Act  of 
July  13,  1866,  ch.  184,  14  Stat.  L.  Ill,  145,  152;  Act  of  March  2,  1867,  ch.  169,  14 
Stat.  L.  475,  483;  Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  167;  Act  of  June  30,  1864, 
ch.  173,  13  Stat.  L.  239,  240,  305;  Act  of  March  3,  1865,  ch.  78,  13  Stat.  L.  483;  Act 
of  Feb.  18,  1875,  ch.  80,  18  Stat.  L.  317),  and  paragraph  6  of  R.  S.  see.  629  (Act  of 
Aug.  6,  1861,  ch.  60,  12  Stat.  L.  319). 

As  to  the  exclusive  jurisdiction  in  these  classes  of  cases,  see  paragraphs  "  Third  " 
and  "  Fourth  "  of  Judicial  Code,  i  256,  infra,  this  title,  vol.  5. 

"  The  sum  or  value  of  the  matter  in  controversy  "  is  immaterial.  See  proviso  to 
paragraph  "  First,"  aupra,  p.  842. 
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I.  OONBTITUTIONAIJTY 

The  provision  which  vests  in  the  Dis- 
trict Courts  of  the  United  States  exclusive 
cognizance   of   civil   causes   of   admiralty 
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and  maritime  jurisdiction  is  constitu- 
tional. The  Moses  Taylor,  (1846)  4  Wall. 
411.  18  U.  S.  (L.  ed.)   397. 

The  Act  of  Feb.  26,  1845,  extending  the 
jurisdiction  of  the  District*  Courts  to 
certain  cases  upon  the  lakes  and  navigable 
waters  connecting  the  same  was  valid. 
The  lakes  and  the  waters  connecting  them 
are  public  waters  and  within  the  grant 
of  admiralty  and  maritime  jurisdiction  in 
the  Constitution  of  the  United  States. 
The  Genesee  Chief  v.  Fitzhugh,  (1851)  12 
How.  443,  13  U.  S.  (L.  ed.)   1058. 

The  constitutional  jurisdiction  of  the 
United  States  in  admiralty  was  not  lim- 
ited by  tide  water,  but  extended  to  lakes 
and  navigable  rivers  of  the  United  States. 
Fretz  V.  Bull,  (1861)  12  How.  466,  13  U. 
S.  (L.  ed.)  106S.  In  Home  Ins.  Co.  r. 
North  Western  Packet  Co.,  (1871)  32 
la.  223,  7  Am.  Rep.  183,  it  was  held  that 
section  9  of  the  Act  of  Sept.  24,  1789,  con- 
ferring upon  the  district  courts  exclusive 
original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  and 
saving  to  suitors,  in  all  cases,  the  right  of 
a  common -law  remedy,  where  the  com- 
mon law  is  competent  to  give  it,  is  not  in 
conflict  with  article  3,  section  2,  of  the 
federal  constitution  conferring  admiralty 
and  maritime  jurisdiction  upon  the  fed- 
eral courts. 

II.  Natube  and  Scope  of  Jubisdiction 

1.  In  Oeneral 

Before  the  Constitution  there  was  an 
incipient  exercise  of  admiralty  juris- 
diction in  some  of  the  states  and  under 
the  confederation.  This  jurisdiction  was 
extinguished  by  the  constitutional  provi- 
sion declaring  that  the  "  judicial  power  " 
of  the  United  SUtes  '*  shall  extend  to  all 
cases  of  admiralty  and  maritime  jurisdic- 
tion." (Const.,  art.  3,  sec.  2.)  This 
jurisdiction  wa«  vested  in  the  District 
Courts  by  the  early  Judiciary  Act  of  1789, 
and  has  so  continued  subject,  however,  to 
the  appellate  jurisdiction  of  the  former 
Circuit  Courts  and  the  Supreme  Court, 
and  later  of  the  Circuit  Courts  of  Appeals. 

The  limits  of  the  American  admiralty 
jurisdiction  as  defined  in  the  Constitution 
and  vested  in  the  District  Courts  by  the 
section  in  the  text  and  the  statutes  from 
which  it  wa%  derived,  is  not  'limited  by 
that  allowed  to  the  English  High  Court  of 
Admiralty,  nor  by  the  rules  of  the  con- 
tinental maritime  nations,  but  is  derived 
from  the  early  usages  of  the  states  and 
the  federal  laws  and  decisions.  Waring 
f.  Clarke,  (1847)  5  How.  441,  12  U.  S. 
(L.  ed.)  226;  New  England  Mut.  Marine 
Ins.  Co.  V.  Dunham,  (1870)  11  Wall.  1, 
20  U.  S.  (L.  ed.)  90;  The  Lottawanna, 
(1874)  21  Wall.  558,  22  U.  S.  (L.  ed.) 
654;  Ex  p.  Easton,  (1877)  95  U.  S.  68, 
24  U.  S.  (L.  ed  )  373;  Cunningham  u. 
Hall,  (1858)  1  Cliff.  43,  6  Fed.  Cas.  No. 
3,481;  Williams  v.  The  Jenny  Lind,  ( 1853) 


Newb.  Adm.  443,  29  Fed.  Cas.  No.  17,723; 
Kynoch  v.  The  Propeller  S.  C.  Ives,  ( 1856) 
Newb.  Adm.  205,  14  Fed.  Cas.  No.  7,958; 
The  Gold  Hunter,  (1832)  Blatchf.  &  H. 
Adm.  303,  10  Fed.  Caa.  No,  6,513;  The 
Huntress,  (1840)  2  W^are  89,  12  Fed.  Caa 
No.  6,914;  Thompson  r.  The  Catharina, 
(1795)  1  Pet.  Adm.  104,  23  Fed.  Caa.  No. 
13,949;  The  Friendship,  (1855)  2  Curt 
426,  9  Fed.  Can.  No.  5,123;  The  Comet, 
(1870)  1  Abb.  451,  6  Fed.  Cas,  No.  3,050; 
The  Barque  Chusan,  (1843)  2  Story  455, 
5  Fed.  Cas.  No.  2,717;  Davis  v.  The  Sen- 
eca, (1828)  Gilp.  10,  7  Fed.  Cas.  No.  3,650; 
The  Seneca,  (1829)  3  Wall.  Jr.  C.  C. 
395,  21  Fed.  Cas.  No.  12,670;  Steele  c. 
Thacher,  (1825)  1  W^are  91,  22  Fed.  Caa, 
No.  13,348;  Parmlee  f.  The  Propeller 
Charles  Mears,  (1856)  Newb.  Adm.  197, 
18  Fed.  Cas.  No.  10,766;  Cope  r.  Vallette 
Dry-Dock,  (1882)  10  Fed.  142;  The  City 
of  Toledo,   (1896)   73  Fed.  220. 

The  terms  **  admiralty "  and  "  mari- 
time" as  used  in  the  Federal  Constitution, 
are  not  synonvmous.  Each  has  its  appro- 
priate use.  The  Huntress,  (1840)  2  Ware 
89,  12  Fed.  Cas.  No.  6,914. 

The  federal  District  Court  has  no  juries- 
diction  of  a  civil  cause  of  admiralty  and 
maritime  jurisdiction  which  is  expressly 
excluded  by  a  treaty  between  the  United 
States  and  a  foreign  country.  Moodie  i\ 
Ship  Amity,  (1796)  Bee  Adm.  89,  17  Fed. 
Cas.  No.  9,741. 

Admiralty  is  "  a  branch  of  the  law  not 
hampered  by  the  rigid  rules  of  the  com- 
mon law  and  which  deals  with  causes  upon 
considerations  even  more  elastic  than  per- 
tain to  the  broad  jurisdiction  of  courts 
of  chancery.''  Toledo  Steamship  Co,  v. 
Zenith  Transp.  Co.,  (C.  C.  A.  6th  Cir. 
1911)   184  Fed.  391,  106  C.  C.  A.  501. 

A  citizen  of  the  United  States  cannot 
be  deprived  by  treaty  of  his  constitutional 
right  to  invoke  the  jurisdiction  of  the 
national  courts  of  admiralty  to  determine 
a  cause  within  the  admiralty  and  mari- 
time jurisdiction  to  which  he  is  a  party, 
and  which  is  cognizable  within  the  United 
States.     The  Neck,   (1905)    138  Fed.  144. 

When  admiralty  jurisdiction  has  once 
attached,  it  is  not  dive»ted  by  reason  of 
any  further  acts  done  upon  land  in  con- 
tinuation of  the  Maritime  Act  which  gave 
jurisdiction.  American  Ins.  Co.  v.  John- 
son, (1827)  Blatchf.  &  H.  Adm.  9,  1  Fed. 
Cas.  No.  303. 


2.  Determination  of  Equitable  Titles 

A  court  of  admiralty  has  no  jurisdic- 
tion to  determine  the  equitable  title  or 
conflicting  claims  to  partnership  property, 
although  it  consists  of  a  steamboat  and  at- 
tendant barges  employed  in  commerce  up- 
on navigable  waters  of  the  United  States. 
Hulings  V.  Jones,  (1908)  63  W.  Va.  696, 
60  S.  E.  874. 

Though  a  court  of  admiralty  has  not 
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jurisdiction  to  foreclose  mortgages  on  ves- 
sels, when  it  has  a  fund  to  dispose  of  it 
maj  entertain  claims  based  on  mortgages, 
and  its  iurisdiction  to  administer  a  fund 
applicable,  in  whole  or  in  part,  to  the  pay- 
ment of  maritime  liens,  being  exclusive, 
is  not  affected  by  the  fact  that  mortgagees 
may  also  have  claims  against  the  same 
fund  or  by  the  pendency  of  foreclosure 
suits  brought  by  them  in  a  state  court. 
The  Conveyor,  (1906)  147  Fed.  586. 

3.  Pleading  Jurisdiction 
The  facts  must  be  pleaded  to  show  juris- 
diction as  no  presumptions  arise  in  favor 
of  the  jurisdiction  of  federal  courts.  Cali- 
fornia-Atlantic Steamship  Co.  t?.  Central 
Door,  etc.,  Co.,   (C.  C.  A.  9th  Cir.  1913) 

206  Fed.  6,  124  C.  C.  A.  139. 

» 

ni.  JuBiSDicnoN  OP  State  Coubts 
1.  Oenerally 

As  early  as  1816  it  has  been  assumed  by 
the  Supreme  Court  that  the  admiralty  and 
maritime  jurisdiction  vested  by  the  Con- 
stitution in  the  courts  t)f  the  United  States 
was  exclusive  and  could  not  be  exercised 
by  the  courts  of  a  state.  Martin  v.  Hun- 
ter, (1816)  1  Wheat.  304,  4  U.  S.  (L.  ed.) 
97. 

However,  the  question  whether  a  claim 
of  a  maritime  nature  could  be  enforced 
in  the  courts  of  a  state  by  process  in  rem 
under  a  statute  of  the  state  creating  a 
right  in  the  thing  itself,  and  providing 
for  its  enforcement  by  process  essentially 
like  proceedings  in  rem  in  the  admiralty, 
was  not  brought  into  judgment  in  the  Su- 
preme Court  until  1866  when  the  states 
had  begun  to  enact  statutes  giving  liens 
upon  vessels  for  causes  of  action  cogniz- 
able in  admiralty  and  authorizing  suits 
in  rem  in  the  state  courts  for  their  en- 
forcement, in  which  year  the  question  was 
directly  presented  in  the  Supreme  Court 
and  determined  in  the  negative;  and  such 
is  the  present  rule.  The  Moses  Taylor, 
(1866)  4  Wall.  411,  18  U.  S.  (L.  ed.)  397; 
The  Hine  t*.  Trevor,  (1886)  4  Wall.  655, 
18  U.S.(L.ed.)  461;  U.  S.  t?.  Ames,  (1878) 
99  U.  S.  35,  25  U.  S.  (L.  ed.)  296,  The 
Glide,  (1897)  167  U.  S.  606,  17  S.  Ct.  930, 
42  U.  S.  (L.  ed.)  296;  Knapp,  etc.,  Co.  v, 
McCaffrey,  (1900)  177  U.  S.  638,  20  S.  Ct. 
824,  44  U.  S.  (L.  ed.)  921;  The  Robert  W. 
Parsons,  (1903)  191  U.  S.  17,  24  S.  Ct. 
8,  48  U.  S.  (L.  ed.)  73. 

Mr.  Justice  Miller  in  delivering  the 
opinion  in  Hine  v.  Trevor,  (1866)  4  Wall. 
565,  18  U.  S.  (L.  ed.)  451,  declared  it  to 
be  ''the  settled  law  of  this  court  that 
wherever  the  District  Courts  of  the 
United  States  have  original  cognizance  of 
admiralty  causes  by  virtue  of  the  Act  of 
1789,  that  cognizance  is  exclusive,  and  no 
otheir  .^urt,  state  or  national,  can  exer- 
cise, iti.  with  the  exception  always  of  such 
.Cf^i^vrrent  remedy  as  is  given  by  the 
common  law." 


"  The  maritime  law  subsists  as  an  en- 
tirety as  the  subject  of  federal  jurispru- 
dence, and  is  to  be  administered  by  the 
federal  courts  without  impairment  by 
state  legislation."  Mack  Steamship  Co. 
t?.  Thompson,  (C.  C.  A.  6th  Cir.  1910)  176 
Fed.  499,  100  C.  C.  A.  57. 

The  federal  courts  did  not  have  exclu- 
sive jurisdiction  of  a  suit  to  partition  a 
vessel  between  several  owners.  Such  a 
suit  was  maintainable  in  a  state  court. 
And  the  fact  that  the  admiralty  courts 
have  no  admiralty  or  maritime  jurisdic- 
tion to  compel  the  sale  of  a  vessel  and  the 
division  of  the  proceeds  where  there  is  a 
majority  owner  does  not  affect  the  juris- 
diction of  state  courts  to  afford  such  re- 
lief. Reynolds  V,  Nielson,  (1903)  116 
Wis.  483,  93  N.  W.  455,  96  A.  S.  R. 
1000. 

The  state  courts  have  jurisdiction  of  an 
action  based  on  a  maritime  contract  to  be 
performed  on  the  high  seas.  Ransberry  v. 
North  American  Transp.,  etc.,  Co.,  (1900) 
22  Wash.  476,  61  Pac.  154;  GiU  r.  North 
American  Transp.,  etc.,  Co.,  (1905)  37 
Wash.  694,  79  Pac.  778,  affirmed  (1906) 
203  U.  S.  579,  27  8.  a.  778,  51  U.  S.  (L. 
ed.)   326. 

The  seizure  of  a  vessel  under  the  Wis- 
consin attachment  law  was  held  not  to 
invade  the  jurisdiction  of  the  federal  ad- 
miralty courts,  because  the  vessel  itself 
was  not  proceeded  against;  it  being  sim- 
ply the  reaching  of  property  rights  in  the 
property  by  attachment  in  a  personal  ac- 
tion against  the  owner  as  a  common-law 
remedy.  Phillips  v.  Eggert,  (1907)  133 
Wis.  318,  113  N.  W.  686,  126  A.  S.  R. 
963. 

In  an  action  against  a  carrier  for  dam- 
age to  goods  in  shipment  to  plaintiff,  the 
pleadings  did  not  show  a  case  within  the 
exclusive  jurisdiction  of  the  federal  courts 
where  the  answer  alleged  that  the  goods 
were  shipped  by  water,  and  that  the  dam- 
age was  caused  by  reason  of  the  dangers 
of  navigation,  by  the  grounding  of  the  ves- 
sel, and  it  becoming  necessary  to  lighter 
the  same,  which  had  been  assumed  by 
plaintiff  by  a  bill  of  lading  exempting 
the  carrier  from  liability  for  loss  from 
perils  of  navigation  and  by  a  general  aver- 
age bond.  John  Meunier  Gun  Co.  v.  Le- 
high Val.  Transp.  Co.,  (1904)  123  Wis. 
143,  101  N.  W.  386. 

The  owner  of  a  vessel  who  has  been  held 
liable  in  an  action  at  law  in  a  state  court 
for  damages  caused  by  collision,  may 
maintain  a  suit  in  admiralty  to  compel 
contribution  from  another  vessel,  alleged 
to  have  also  been  in  fault  for  such  col- 
lision, even  if  he  failed  to  avail  himself 
of  a  provision  of  the  state  statute  under 
which  he  might  have  brought  in  the  owner 
of  such  other  vessel  in  the  state  court. 
The  Ira  M.  Hedges,  (1910)  218  U.  S.  264, 
31  S.  Ct.  17,  54  U.  S.  (L.  ed.)  1039, 
reversing  (1908)   163  Fed.  587. 
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2.  State  LieM  and  Attachments 

In  an  action  in  personam  to  recover  for 
work  and  materials  fumiahed  under  a  con- 
tract to  repair  and  rebuild  a  steamboat  a 
state  court  has  jurisdiction  to  issue  an 
attachment  against  the  steamboat  under 
state  statutes  providing  for  a  lien  upon 
watercraft  for  work  and  supplies,  etc. 
Rounds  V.  Cloverport  Fofundry,  etc.,  Co., 
(1915)  237  U.  S.  303,  35  S.  Gt.  596,  59 
U.  S.  ( L.  ed. )  966,  wherein  the  court  said : 
"The  question  presented  on  this  writ  of 
error  relates  solely  to  the  jurisdiction  of 
the  state  court.  It  is  contended  by  the 
plaintiffs  in  error  that  the  contract  in  suit 
was  for  repairs  on  the  vessel,  and  there- 
fore was  maritime  in  character;  that  the 
proceeding  was  in  rem  and  beyond  the 
com^petency  of  the  local  tribunal.  On  the 
other  hand,  the  defendant  in  error  denies 
that  the  contract  was  maritime,  contend- 
ing that  the  old  boat  was  dismantled,  its 
identity  destroyed,  and  a  new  boat  built, 
and  that  the  case  in  this  aspect  falls 
within  the  decisions  relating  to  contracts 
for  the  original  construction  of  a  vessel. 
Further,  it  is  urged  in  support  of  the 
judgment  that  the  proceedings  was  in  per- 
sonam, and  not  in  rem;  that  the  attach- 
ment and  direction  for  sale  were  inci- 
dental to  the  suit  against  the  owners  and 
for  the  purpose  of  securing  satisfaction  of 
the  personal  judgment.  Accordingly,  it  is 
said,  the  proceeding  was  within  uie  scope 
of  the  'common-law  remedy'  saved  to 
suitors  by  the  judiciary  act.  1  Stat.  L. 
77,  ch.  20;  R.  St.  %  563,  Judicial  Code, 
S  24  [36  Stat.  L.  1091,  ch.  231].  As  the 
last  point  is  plainly  well  taken,  it  is  un- 
necessary to  go  further.  It  is  well  settled 
that  in  an  action  in  personam  the  state 
court  has  jurisdiction  to  issue  an  auxili- 
ary attachment  against  the  vessel;  and, 
whether  or  not  the  contract  in  suit  be 
deemed  to  be  of  a  maritime  nature,  it 
cannot  be  said  that  the  state  court  tran- 
scended its  authority.  The  proceeding  in 
rem  which  is  within  the  exclusive  juris- 
diction of  admiralty  is  one  essentially 
against  the  vessel  itself  as  the  debtor  or 
offending  thing, —  in  which  the  vessel  is 
itself  '  seized  and  impleaded  as  the  defend- 
ant, and  is  judged  and  sentenced  accord- 
ingly.* By  virtue  of  dominion  over  the 
thing  all  persons  interested  in  it  are 
deemed  to  be  parties  to  the  suit;  the  de- 
cree binds  all  the  world,  and  under  it  the 
property  itself  passes,  and  not  merely  the 
title  or  interest  of  a  personal  defendant. 
Actions  in  personam  with  a  concurrent 
attachment  to  afford  security  for  the  pay- 
ment of  a  personal  judgment  are  in  a 
different  category.  And  this  is  so  not  only 
in  the  case  of  an  attachment  against  the 
property  of  the  defendant  generally,  but 
also  where  it  runs  specifically  against  the 
vessel  under  a  state  statute  providing  for 
a  lien,  if  it  be  found  that  the  attachment 
was  auxiliary  to  the  remedy  in  personam." 

Whenever  any  lien  is  given  by  a  state 


statute  for  a  cause  of  action  cognisable 
in  admiralty,  either  in  rem  or  in  per* 
sonam,  proceedings  in  rem  to  enforce  such 
lien  are  within  the  exclusive  jurisdiction 
of  the  admiralty  courts,  and  the  statQ 
statute  to  the  extent  that  it  provides  for 
a  proceeding  in  rem  and  for  a  sale  of  the 
vessel  is  unconstitutional  and  void.  The 
Moses  Taylor,  (1866)  4  WalL  411,  18 
U.  S.  (L.  ed.)  397;  The  ffine  v.  Trevor, 
(1866)  4  Wall.  555,  18  U.  8.  (L.  ed.) 
451;  The  Belfast,  (1868)  7  Wall.  624.  19 
U.  S.  (L.  ed.)  266;  The  Glide,  (1897) 
167  U.  S.  606,  17  S.  Ct.  930,  42  U.  S.  (I* 
ed.)  296. 

IV.  Saviicg  of  Common-law  Remkdt 

It  was  said  by  Mr.  Justice  Field  in  The 
Moses  Taylof,  (1866)  4  Wall.  411,  18  U. 
S.  (L.  ed.)  397,  ''That  clause  only  saves 
to  suitors  the  right  of  a  common-law  rem- 
edy, where  the  common  law  is  competent 
to  give  it.  It  is  not  a  remedy  in  the  com- 
mon-law courts  which  is  saved,  but  a  com- 
mon-law remedy.  A  proceeding  in  rem,,  as 
used  in  the  admiralty  court,  is  not  a  rem- 
edy afforded  by  the  common  law;  it  is 
a  proceeding  under  the  civil  law.  When 
used  in  the  common-law  courts  it  is  given 
by  statute."  And  such  is  the  holding  in 
The  Glide,  (1897)  167  U.  S.  606,  17  S.  Ct. 
930,  42  U.  S.  (L.  ed.)  296;  The  Belfast, 
(1868)  7  Wall.  624,  19  U.  S.  (L.  ed.)  266; 
Aahbrook  v.  The  Steamer  Golden  Gate, 
(1856)  Newb.  Adm.  296,  2  Fed.  Gas.  Xo. 
574;  The  Isabella,  (1860)  Brown  Adm. 
96,  13  Fed.  Cas.  No.  7,100. 

In  American  Steamboat  Co.  v.  Chase, 
(1872)  16  Wall.  522,  21  U.  S.  (L.  ed.) 
369,  a  steamboat  owned  by  the  company 
ran  over  a  sail  boat  containing  the  plain- 
tiff's intestate  and  killed  him.  His  admin- 
istrator brought  suit  against  the  com* 
pany  in  a  state  court  of  Rhode  Island  un- 
der an  act  making  common  carriers  re- 
sponsible for  deaths  occasioned  by  their 
negligence  and  providing  that  the  dam- 
ages be  r^eovered  ip  an  action  on  the  case. 
Defendant  took  ihe  position  that  the  sav- 
ing clause  vk\Mb  be  limited  to  such  causes 
of  action  as  were  known  to  the  common 
law  at  the  time  of  the  passage  of  the 
Judiciary  Act,  and  as  the  common  law 
gave  no  remedy  for  negligence  resulting 
in  death,  an  action  subsequently  given 
by  the  statute  was  not  a  common-law 
remedy.  The  contention  was  held  to  be 
unsound. 

''Although  not  directly  decided,  it 
seems  to  be  fairly  inferable  from  Ameri- 
can Steamboat  Co.  v.  Chase,  (1872)  16 
Wall.  522,  21  U.  S.  (L.  ed.)  369,  that  this 
saving  clause  is  applicable  in  all  cases 
where  the  action  in  the  state  court  is  in 
form  a  common-law  action  against  the 
person,  without  any  of  the  ingredients  of 
a  proceeding  in  rem  to  enforce  a  maritime 
lien."    TheLotta,  (1907)   150  Fed.  219. 
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The  saving  of  a  right  of  a  common-law 
remedy  "  leaves  open  to  the  common  law 
jurisdiction  of  the  state  courts  over  torts 
committed  at  sea."  The  Hamilton,  ( 1907 ) 
207  U.  S.  398,  28  S.  Ct.  133,  62  U.  S.  (L. 
ed.)  264. 

The  clause  of  the  federal  Judiciary 
Act  of  1879,  saving  to  suitors  of  civil  cases 
in  admiralty  and  maritime  jurisdiction  a 
common-law  remedy  where  the  common 
law  is  competent  to  give  it,  leaves  with 
the  courts  of  Kentucky  the  jurisdiction  to 
try  cases  for  the  negligence  or  wrongful 
killing  of  persons  by  collision  of  boats, 
such  action  being  authorized  by  section 
241  of  the  state  constitution.  Mononga- 
hela  River  Consol.  Coal,  etc.,  Co.  t*.  Lan- 
caster, (1916)   169  Ky.  24,  183  S.  W.  258. 

"  The  clause  '  saving  to  suitors  a  com- 
mon-law remedy  where  the  common  law 
is  competent  to  give  it  *  is  intended  to 
save  the  remedy  or  right  of  action  in 
those  courts  which  proceed  according  to 
the  course  of  the  common  law  as  distin- 
guished from  admiralty  proceedings,  and 
the  words  '  common-law  remedy  *  do  not 
necessarily  imply  an  action  or  remedy  ob- 
tainable in  a  common-law  court,  but  are 
equivalent  te  '  the  means  employed  to  en- 
force a  rieht  or  redress  an  injury,'  nor 
are  they  limited  to  such  causes  of  action 
as  were  known  to  the  common  law  at  the 
time  of  the  passage  of  the  Judiciary  Act." 
Johnson  v,  Westerfteld,  (1911)  143  Ky. 
10,  135  S.  W.  425. 

This  is  a  saving  clause,  it  is  a  saving 
from  the  admiralty  and  maritime  juris- 
diction, the  exclusive  cognizance  of  which 
is  accorded  to  the  district  courts.  It  is 
a  saving  to  suitors  in  all  cases  where  they 
have  a  common-law  remedy  and  the  com- 
mon-law is  competent  to  give  it;  that 
is  the  common-law  remedy.  "  It  is  not 
a  remedy  in  the  common-law  courts 
which  is  saved  but  a  common-law  remedy." 
Keithley  v.  North  Pac,  etc.,  Co.,  (D.  C. 
Ore.  1916)   232  Fed.  255. 

The  remedy  which  is  saved  to  a  suitor 
by  this  section  is  not  a  remedy  in  the 
common-law  courts  but  a  common-law 
remedy,  that  is  the  suitor  who  has  a  right 
of  action  growing  out  of  a  maritime  con- 
tract may  not  go  into  a  law  court  to  And 
a  new  remedy,  but  he  may  employ  a  com- 
mon-law forum,  if  one  is  found  competent 
to  work  out  the  rights  involved  in  his  con- 
tract. Schuede  t\  Zenith  Steamship  Co., 
(N.  D.  Ohio  1914)  216  Fed.  566;  Berwind- 
White  Coal  Min.  Co.  v.  Eastern  Steam- 
ship Corp.,  (S.  D.  N.  Y.  1916)  228  Fed. 
726. 

**  The  true  distinction,"  said  the  court 
in  Knapp  v.  McCaffrey,  (1900)  177  U.  S. 
638,  "  between  such  proceedings  as  are, 
and  such  as  are  not,  invasions  of  the  ex- 
clusive admiralty  jurisdiction,  is  this: 
If  the  cause  of  action  be  one  cognizable 
in  admiralty  and  the  suit  be  in  rem 
against  the  thing  itself,  though  a  moni 
tion  be  also  issued  to  the  owner,  the  pro- 
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ceeding  is  essentially  one  in  admiralty. 
If,  upon  the  other  hand,  the  cause  of  ac- 
tion be  not  one  of  which  a  court  of  ad- 
miralty has  jurisdiction,  or  if  the  suit  be 
in  personam  against  an  individual  defend- 
ant with  an  auxiliary  attachment  against 
a  particular  thing  or  against  the  property 
of  the  defendant  in  general,  it  is  essen- 
tially a  proceeding  according  to  the  course 
of  common  law  and  within  the  saving 
clause  of  the  statute  of  a  common-law 
remedy."  And  this  is  also  the  rule  ap- 
plied in  Johnson  v.  Chicago,  etc.,  Ele- 
vator Co.,  (1886)  119  U.  S.  388,  7  S.  Ct. 
254.  30  U.  S.  (L.  ed.)  447;  The  Glide, 
(1897)  167  U.  S.  606,  17  S.  Ct.  930,  42 
U.  S.  (L.  ed.)  296;  Pennoyer  v.  Neff, 
(1877)  96  U.  S.  714,  24  U.  8.  (L.  ed.) 
565;  Leon  r.  Galceran,  (1870)  11  WaU. 
185,  20  U.  S.  (L.  ed.)  74;  The  Hine  r. 
Trevor,  (1866)  4  Wall.  555,  18  U.  S.  (L. 
ed.)  451;  Stewart  r.  Potomac  Ferry  Co., 
(1882)  12  Fed.  299;  The  N.  W.  Thomas, 
(1857)  1  Biss.  210,  18  Fed.  Cas.  No. 
10.386;  Moir  v.  The  Dubuque,  (1871)  3 
Chicago  Leg.  N.  145,  17  Fed.  Cas.  No. 
9,096. 

In  the  case  of  Johnson  v.  Chicago,  etc., 
Elevator  Co.,  (1886)  119  U.  S.  388,  7  S. 
Ct.  254,  30  U.  S.  (L.  ed.)  447,  a  peti- 
tion was  filed  liy  the  elevator  company 
against  the  owner  of  a  tug  boat  for  in- 
juries done  by  the  jibboom  of  a  schooner 
in  tow  of  the  tug  to  the  wall  of  plain- 
tiff's warehouse,  the  petition  prayed  for 
a  writ  of  attachment  against  the  defend- 
ant commanding  the  sheriff  to  attach  the 
tug  and  summon  the  defendant  to  appear, 
and  for  a  decree  subjecting  the  tug  to  a 
lien  for  such  damages.  The  statute  under 
which  the  proceedings  were  instituted 
pave  a  lien  for  all  damages  arising  from 
iniuries  done  to  persons  or  property  by 
such  water  craft.  It  was  held  that  the 
damage  having  b«n  done  uoon  the  land, 
there  was  no  jurisdiction  in  admiralty 
and  the  suit  was  in  personam  with  the 
attachment  as  security,  the  attachment 
being  based  upon  a  lien  given  by  the  state 
statute.  Said  the  court :  "  There  being  no 
lien  on  the  tug  by  the  maritime  law  for 
the  injury  on  land  inflicted  in  this  case, 
the  state  could  create  such  a  lien  there- 
for as  it  deemed  expedient,  and  could  en- 
act reasonable  rules  for  its  enforcement 
not  amounting  to  a  regulatiwi  of  com- 
merce." 

In  Leon  v.  Galceran,  (1870)  11  Wall. 
185,  20  U.  S.  (L.  ed.)  74,  three  sailors 
brought  suits  in  a  state  court  against  the 
owner  of  a  schooner  to  recover  their  wages, 
and  had  the  schooner,  which  was  sub- 
ject to  a  lien  or  privilege  in  their  favor 
according  to  the  laws  of  Louisiana,  simi- 
lar in  some  respects  to  the  principles  of 
the  maritime  Jaw,  sequestered  by  the 
sheriff  of  the  parish.  The  writ  was  levied 
upon  the  schooner,  which  was  afterwards 
released  upon  a  forthcoming  bond.     This 
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was  held  to  be  an  ordinary  suit  in  per- 
aonam  with  an  auxiliary  attachment  of 
the  property  of  the  defendant  and  no  in- 
fringement upon  the  admiralty  jurisdic- 
tion. 

A  suit  in  equity  to  enforce  a  lien  for 
towage  upon  a  rait  in  possession  of  com- 
plainant m  which  personal  process  is  is- 
sued and  the  prayer  of  the  complainant 
is  that  defendants  be  decreed  to  pay  the 
amount  of  the  claim,  and  in  derault  of 
such  payment  the  raft  be  sold,  i«  a  suit 
in  personam  to  enforce  a  common-law 
remedy  and  within  the  saving  clause  of 
this  section.  Knapp,  etc.,  Co.  v,  McCaf- 
frey, (1900)  177  U.  8.  838,  20  8.  Ct.  824, 
44  U.  8.  (L.  cd.)  921. 
*  The  jurisdiction  peculiar  to  admiralty 
which  cannot  be  exercised  by  the  state 
courts,  is  the  jurisdiction  to  enforce  mari- 
time liens  by  proceedings  i«  rem.  A  suitor 
must  pursue  that  remedy  in  the  district 
court  of  the  United  8tates,  but  he  may  if 
he  choose  resort  to  his  common-law  reme- 
dy by  action  against  the  master  or  owner 
of  the  vessel  in  any  court,  state  or  fed- 
eral, having  jurisdiction.  Walker  r.  Clyde 
Steamship  Co.,  (1915)  216  N.  Y.  529,  109 
K.  E.  604,  Ann.  Cas.  1916B  87,  {affirming 
(1915)  167  App.  Div.  945,  152  N.  Y.  8. 
1 147 ) ,  wherein  it  was  held  that  where  an 
employee  of  a  foreign  railroad  corpora- 
tion, owning  and  operating  a  steamship 
engaged  solely  in  interstate  commerce, 
was  accidently  injured  on  the  steamship 
while  it  was  lying  alongside  a  pier  in 
the  Hudson  river  in  the  city  of  New 
York,  he  may  sustain  a  claim  under  the 
Workmen's  Compensation  Act  notwith- 
standing the  fact  that  he  may  maintain 
an  admiralty  proceeding  in  rem  for  the 
same  injury.  While  the  remedy  provided 
by  the  Workmen's  Compensation  Act  is 
a  substitute  for  the  common-law  remedy, 
it  is  in  no  sense  a  proceeding  in  rem  to 
enforce  a  maritime  lien  and  may,  there- 
fore, exist  concurrently  with  the  remedy 
in  admiralty. 

V.   CoirCURBENT  JUBISDICnON 

The  courts  of  common  law  haVe  a  juris- 
diction concurrent  with  the  District  Court 
over  maritime  contracts  and  marine  torts 
where  the  suit  is  brouglit  to  obtain  a  judg- 
ment in  persona^n  against  the  party  lia- 
ble. Taylor  v,  Carryl,  (1857)  20  How. 
583,  15  U.  8.  (L.  ed.)  1028;  The  Hine  v, 
Trevor,  (1866)  4  Wall.  555,  18  U.  8.  (L. 
ed.)  451;  Leon  v.  Galceran,  (1870)  11 
Wall,  185,  20  U.  8.  (L.  ed.)  74;  Ameri- 
can Steamboat  Co.  r.  Chase,  (1872)  16 
Wall.  522,  21  U.  8.  (L.  ed.)  369;  Schoon- 
maker  v.  Gilmore,  (1880)  102  U.  8.  118, 
26  U.  8.  (L.  ed.)  95;  The  Glide,  (1897) 
167  U.  8.  606,  17  8.  Ct.  930,  42  U.  8.  (L. 
ed.)  296;  De  Lovio  v.  Boit,  (1815)  2  Gall. 
398,  7  Fed.  Cas.  No.  3,776;  Stewart  r. 
Potomac  Ferry  Co.,  (1882)  12  Fed.  299; 
Sevier  r.  Mitchell,  (1914)  72  Ore,  483. 
142  Pac.  780. 


A  state  court  has  jurisdiction  of  an 
action  for  damages  by  lire  to  plaintiflTs 
vessel  resulting  from  negligence  of  de- 
fendant in  cutting  a  burning  scow  loose 
from  a  wharf  and  allowing  it  to  drift 
against  plaintiff's  vessel,  ^uch  action  be- 
ing within  the  provision  saving  to  suitors 
the  right  of  a  common-law  remedy  where 
the  common  law  is  competent  to  give  it. 
Chappell  r.  Bradshaw,  (1888)  128  U.  S. 
132,  9  8.  Ct.  40,  32  U.  8.  (L.  ed.)  369. 

In  State  v.  Daggett,  (1915)  87  Wash. 
253,  151  Pac.  648,  it  was  held  that  a  sea- 
man injured  while  employed  upon  a  boat 
operating  upon  Puget  Sound  had  the 
choice  of  two  remedies:  he  could  either 
seek  relief  in  admiralty  in  the  federal 
court,  or  pursue  a  common-law  action  in 
the  state  court.  It  was  further  held  that 
the  state  Compensation  Act  did  not  ex- 
tend to  such  a  seaman. 

In  Faras  r.  Lower  California  Develop- 
ment Co.,  (1915)  27  Cal.  App.  688,  151 
Pac.  35,  it  was  held  that  the  state  court 
of  California  had  concurrent  jurisdiction 
of  an  action  by  a  Mexican  sailor  for  per- 
sonal injuries  received  on  a  vessel  owned 
by  the  defendant,  a  British  corporation, 
while  it  was  tied  to  a  wharf  in  San  Diego. 
The  court  said:  ''The  cause  of  action 
embraced  a  subject  not  exclusively  within 
the  jurisdiction  of  the  admiralty  court, 
but  one  where  concurrent  jurisdiction  is 
allowed  to  the  law  forums  of  the  state. 
Admiralty  jurisdiction  extends  over  con- 
troversies of  contract  or  tort,  arising  on 
or  concerning  ships  navigating  the  high 
seas,  or  where  the  tide  ebbs  and  flows,  or 
upon  any  of  the  navigable  rivers  of  the 
country." 

In  Kennerson  v.  Thames  Towboat  Co., 
(1915)  89  Conn.  367,  94  Atl.  372,  L.  R.  A. 
1916A  436,  the  court  said:  ''Since  the 
injury  for  which  compensation  is  soiu^ht 
occurred  in  the  navigable  waters  of  New 
Jersey,  the  respondent  insists  that  the 
admiralty  court  ha«  exclusive  jurisdic- 
tion. Maritime  torts,  contract,  and 
claims  are  cognizable  in  admiralty.  Torts 
depend  on  locality;  contracts  and  claims, 
upon  their  character.  As  to  in  rem  ac- 
tions the  jurisdiction  of  the  admiralty 
court  is  exclusive.  As  to  personal  ac- 
tions it  is  not.  The  clause  in  the  Judi- 
ciary Act  of  1789,  now  section  256,  c.  231. 
Act  March  3,  1911  (the  Judicial  Code  of 
the  United  States),  'saving  of  suitors  in 
all  cases  the  right  of  a  common-law  rem- 
edy, where  the  common  law  is  competent 
to  give  it,'  was  inserted  in  order  to  make 
clear  that  the  grant  of  judicial  power  to 
the  United  States  in  all  cases  of  admiralty 
did  not  deprive  the  suitor  of  his  common- 
law  remedies.  The  common-law  remedies 
do  not  mean  remedies  in  the  common -law 
courts.  They  embrace  all  methods  of  en* 
forcing  rights  and  redressing  injuries 
known  to  the  common  or  statutory  law. 
Our  state  courts  have  from  the  beginning 
enforced    remedies   to   redress    lorta   and 
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Bustuin  rights  arising  under  contracts,  and 
their  jurisdiction  so  to  do  has  been 
from  the  earliest  time  an  established  ju- 
dicial fact.  The  Hine  v,  Trevor,  (1866) 
4  Wall.  556,  667,  18  U.  S.  (L.  ed.)  461. 
The  jurisdiction  of  the  state  courts  over 
torts  occurring  on  that  part  of  the  sea 
not  under  the  control  of  a  state  is  ad- 
mitted. Martin  v.  Hunter,  (1816)  1 
^yheat.  304,  337,  4  U.  S.  (L.  ed.)  97.  And 
likewise  for  a  similar  reason  the  juris- 
diction of  the  state  courts  over  torts  oc- 
curring in  the  navigable  waters  of  the 
state  is  established." 

VI.  Waters  awd  Plages 

In  general. —  For  more  than  half  a  cen- 
tury the  jurisdiction  in  admiralty  of  the 
District  Courts  of  the  United  States,  fol- 
lowing the  restrictions  which  the  common- 
law  courts  had  imposed  on  the  courts  of 
admiralty  in  England,  was  deemed  limited 
to  matters  on  the  high  seas  or  tide  waters 
and  not  within  the  body  of  a  county. 
The  Steamboat  Thomas  Jefferson,  (1825) 
10  Wheat.  428,  6  U.  S.  (L.  ed.)  358; 
Peyroux  t?.  Howard,    (1833)    7  Pet.  324, 

8  U.  S.  (L.  ed.)  700;  The  Steamboat 
Orleans  v.  Phoebus,    (1837)    11   Pet.   175, 

9  U.  S.  (L.  ed.)  677;  U.  S.  i?.  Coombs, 
(1838)  12  Pet.  72,  9  U.  S.  (L.  ed.) 
1004;  Waring  i?.  Clarke,  (1847)  5  How. 
441,  12  U.  S.  (L.  ed.)  226;  U.  S.  r. 
Grush,  (1829)  6  Mason  290,  26  Fed.  Cas. 
No.  15,268. 

The  admiralty  jurisdiction  has  in  the 
last  half  century-  been  extended  from  time 
to  time,  so  that  it  now  extends  to  all 
public  waters  of  the  United  States  which 
are  actually  navigable,  whether  in  their 
original  character  or  made  so  by  artificial 
improvements,  or  in  the  case  of  artificial 
navigable  waters  connecting  natural  nav- 
igable streams;  and  it  embraces  all  torts 
committed  upon  such  waters  and  all  con- 
tracts which  are  to  be  executed  upon  them 
and  relate  immediately  to  maritime  serv- 
ices and  transactions.  The  Propeller  Gen- 
esee Chief  V,  Fitzhugh,  (1851)  12  How. 
443,  13  U.  S.  (L.  ed.)  1058;  Frete  v. 
Bull,  (1851)  12  How.  466,  13  U.  S.  (L. 
ed.)  1068;  Jackson  v.  The  Magnolia, 
(1857)  20  How.  296,  15  U.  S.  (L.  ed.) 
909;  Nelson  V,  Leland,  (1859)  22  How. 
48,  16  U.  S.  (L.  ed.)  269;  Philadelphia, 
etc.,  R.  Co.  17.  Philadelphia,  etc..  Steam 
Towboat  Co.,  ( 1859)  23  How.  209,  16  U.  S. 
(L.  ed.)  433;  The  Propeller  Commerce, 
(1861)  1  Black  574,  17  U.  8.  (L.  ed.) 
107;  The  Hine  r.  Trevor,  (1866)  4  Wall. 
655,  18  U.  S.  (L.  ed.)  451;  Matter  of 
Rock  Island  Bridge,  (1867)  6  Wall.  213, 
18  U.  S.  (L.  ed.)  763;  The  Belfast,  (1868) 
7  Wall.  624,  19  U.  S.  (L.  ed.)  266;  The 
Eagle,  (1868)  8  Wall.  15,  19  U.  S.  (L. 
ed.)  365;  New  England  Mut.  Marine  Ins. 
Co.  V,  Dunham,  (1870)  11  Wall.  1,  20 
U.  S.  (L.  ed.)  90;  The  Montello,  (1874) 
20  Wall.  430,  22  U.  S.  (L.  ed.)  391;  At- 
lee   V,   Northwestern   Union   Packet   Co., 


(1874)  21  Wall.  389,  22  U.  S.  (L.  ed.) 
619;  Ex  p.  Boyer,  (1884)  109  U.  S.  629, 
3  S.  Ct.  434,  27  U.  S.  (L.  ed.)  1056;  In 
re  Garnett,  (1891)  141  U.  S.  1,  11  S.  Ct. 
840,  36  U.  S.  (L.  ed.)  631;  The  Robert 
W.  Parsons,  (1903)  191  U.  S.  17,  24  S. 
Ct.  8,  48  U.  S.  (L.  ed.)  73;  The  Barge 
Leonard,  (1869)  3  Ben.  263,  15  Fed.  Cas. 
No.  8,256;  The  Steam  Barge  Monitor, 
( 1877 )  9  Ben.  78,  17  Fed.  Cas.  No.  9,708 ; 
The  Steamboat  Cheeseman  t;.  Two  Ferry- 
Boats,  (1870)  2  Bond  363,  6  Fed.  Cas. 
No.  2,633;  Revenue  Cutter  No.  1,  (1860) 
Brown  Adm.  76,  20  Fed.  Cas.  No.  11,713; 
The  Volunteer,   (1870)    Brown  Adm.  159, 

28  Fed  Cas.  No.  16,990;  The  General 
Cass,  (1871)  Brown  Adm.  334,  10  Fed. 
Cas.  No.  5,307;  The  Avon,  (1873)  Brown 
Adm.  170,  2  Fed.  Cas.  No.  680;  The 
Steamer  Oler,  (1874)  2  Hughes  12,  18 
Fed.  Cas.  No.  10,486;  Maltby  r.  Steam 
Derrick-boat,  (1S79)  3  Hughes  477,  16 
Fed.  Cas.  No.  9,000;  Franconet  r.  The 
Propeller  F.  W.  Backus,  (1862)  Newb. 
Adm.  1,  9  Fed.  Cas.  No.  5,048;  Scott  i?. 
The  Propeller  Young  America,  (1856) 
Newb.  Aim,  101,  21  Fed.  Cas.  No.  12,549; 
Parmlee'i?.  The  Propeller  Charles  Mears, 
(1856)  Newb.  Adm.  197,  18  Fed.  Cas.  No. 
10,766;  Brooks  f?.  The  Peytona,  (1858)  2 
West  L.  Month.  618,  4  Fed.  Cas.  No. 
1,959;  Western  Tran&p.  Co.  v.  The  Great 
Western,    (1862)    4  West  L.  Month.  281, 

29  Fed.  Cas.  No.  17,443;  Wolverton  r. 
Lacey,  (1856)  30  Fed.  Cas.  No.  17,932; 
Malony  v.  The  City  of  Milwaukee,  (1880) 
1   Fed.  611;   Cope  P.  Vallette  Dry-Dock, 

(1882)  10    Fed.     142;     The    Arkansas, 

(1883)  17  Fed.  383;  The  B.  &  C,  (1883) 
18  Fed.  643;  U.  S.  v.  Burlington,  etc.. 
Ferry  Co.,  (1884)  21  Fed.  331;  The  F.  A 
P.  M.  No.  2,  (1888)  33  Fed.  511. 

It  has  been  frequently  held  that  the 
admiralty  jurit^diction  of  the  United 
States  attaches  to  all  such  bodies  of 
water  as  the  bays,  indentations,  and 
streams  in  which  the  tide  ebbs  and  flows, 
along  the  south  shore  of  Long  Island, 
and  this  admiralty  jurisdiction  can  be 
lost  only  when  the  particular  water  loses 
the  character  of  a  stream  capable  of 
carrying  on  interstate  commerce  or  of 
navigation  in  and  out  from  the  ocean  for 
pleasure  and  business  purposes.  U.  S.  v. 
Banister  Realty  Co.,  (1907)  155  Fed.  583. 

"It  is  not  in  the  power  of  any  state  to 
say  that  the  admiralty  shall  not  have 
jurisdiction  over  any  waters  which  but  for 
that  legislation  would  be  subiect  to  that 
lurisdiction."  Marvland  r.  Miller,  (1910) 
180  Fed.  796,  citing  Workman  v.  New 
York,  (1900)  179  U.  S.  562,  21  S.  Ct.  212. 
45  U.  S.  (L.  ed.)  314. 

The  public  laws  of  New  Jersey  are  in 
force  in  the  littoral  waters  of  Sandy 
Hook  peninsula  below  low-water  mark, 
whether  enacted  prior  or  subsequent Iv  to 
the  cession  to  the  United  States,  by  N.  J. 
Act  March  12,  1846,  of  jurisdiction  over 
a  portion  of  that  penihsula  for  military 
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purposes.  Hamburg  American  Steamship 
Co.  r.  Grube,  (1905)  196  U.  S.  407,  25 
S.  Ct.  352,  49  U.  S.  ( L.  ed. )  529. 

The  city  of  New  York  was  engaged  in 
filling  up  Riker's  Island  in  East  river,  em- 
bankmenta  and  crtbwork  having  been  con- 
structed around  the  outside,  leaving  a  gap 
through  which  the  tide  ebbed  and  flowed, 
and  through  which  tugs  and  scows  passed 
into  the  interior,  carrying  material  for 
filling.  A  scow,  having  been  so  towed  in, 
was  left  until  the  tide  ebbed,  when  she 
settled  on  a  protection  in  the  bottom  and 
was  injured.  It  was  held  that  the  injury 
occurred  in  navigable  water,  and  that  an 
action  to  recover  damages  therefor  was 
within  the  jurisdiction  of  a  court  of  ad- 
miraltv.  Dailey  r.  New  York,  (1904)  128 
Fed.  796. 

Admiralty  ha^  jurisdiction  of  an  action 
for  damages  for  injury  to  a  vessel  due  to 
the  negligent  operation  of  a  drawbridge 
over  navigable  waters.  Dorington  t*.  De- 
troit. (C.  C.  A.  6th  Cir.  1915)  223  Fed. 
232,  138  C.  C.  A.  474. 

'^Hish  Seas." — ^As  to  the  meaning  of 
this  term,  see  the  various  criminal  titles 
throughout  this  work.  An  exhaustive  dis- 
cussion of  the  meaning  of  this  term  is 
contained  in  the  case  of  U.  S.  r.  Rodgers, 
(1893)  150  U.  S.  249,  14  S.  Ct.  109,  37 
U.  S.  (L.  ed.)   1071. 

A  collision  which  occurred  off  a  foreign 
port,  although  within  a  marine  league  of 
the  coast,  was  nevertheless  on  the  **  high 
seas  "  for  the  purposes  of  juri{*diction  of 
a  suit  arising  therefrom.  The  Kaiser  Wil- 
helm  der  Grosse,  (1909)   175  Fed.  215. 

Ebb  and  flow  of  tide. —  It  was  said  by 
Taney,  C.  J.,  in  the  case  of  The  Propeller 
Genesee  Chief  v.  Fitashugh,  ( 1851 )  12  How. 
443,  13  U.  S.  (L.  ed.)  1058,  in  speaking 
of  the  rule  there  laid  down:  "  The  juris- 
diction is  here  made  to  depend  upon  the 
navigable  character  of  the  water  and  not 
upon  the  ebb  and  How  of  the  tide.  If  the 
water  was  navigable,  it  was  deemed  to  be 
public;  and  if  public,  was  regarded  as 
within  the  legitimate  scope  of  the  admi- 
ralty jurisdiction  conferred  by  the  Con- 
stitution." 

The  temporary  interruption  of  the  navi- 
gation of  a  river  does  not  destroy  its 
character  as  a  navigable  stream.  Nelson 
r.  Leland,  (1859)  22  How.  48,  16  U.  S. 
(L.  ed.)  269;  The  Steamboat  Cheeseman 
r.  Two  Ferry-Boats,  (1870)  2  Bond  363, 
6  Fed.  Cas.  No.  2,633. 

Chesapeake  and  Albemarle  Canal. — 
The  Steamer  Oler,  (1874)  2  Hughes  12, 
18  Fed.  Cas.  No.  10,485. 

Delaware  and  Raritan  Canal.-*- The 
Steam  Barge  Monitor,  (1877)  9  Ben.  78, 
17  Fed.  Cas.  No.  9,708. 

Erie  Canal.— The  Robert  W.  Parsons, 
(1903)  191  U.  S.  17,  24  S.  Ct.  8,  48  U.  S. 
(L.  ed.)  73;  Malcfny  r.  The  Citv  of  Mil- 
waukee,   (1880)    1   Fed.  611. 

Illinois  and  Michigan  Canal. —  Ex  p, 
Boyer,  (1884)  109  U.  S.  629,  3  S.  Ct.  434, 


27  U.  S.  (L.  ed.)  1056;  The  General  Cass, 
(1871)  Brown  Adm.  334,  10  Fed.  Cas.  No. 
5,306;  The  B.  &  C,  (1883)  18  Fed.  543. 

Welland  CanaL— The  Avon,  (1873) 
Brown  Adm.  170,  2  Fed.  Ca&  No.  680; 
Scott  V.  The  Propeller  Young  America, 
(1856)  Newb.  Adm.  101,  21  Fed.  Cas.  No. 
12^49. 

Vn.  Pbopebtt  Subject  to  AoiORALTr 

JURI8DICTTON 

The  true  criterion  by  which  to  deter- 
mine whether  any  water  craft,  or  vessel, 
is  subject  to  admiralty  jurisdiction,  is 
the  business  or  employment  for  which 
it  is  intended,  or  is  susceptible  of  being 
used,  or  in  which  it  is  actually  engaged, 
rather  than  its  size,  form,  capacity,  or 
means  of  propulsion.  If  the  business  or 
employment  of  vessels  appertain  to  travel, 
or  trade  and  commerce  on  public  navi- 
gable water,  it  is  sufficient  and  the  juris- 
diction attaches.  Ex  p.  £aston,  (1877) 
95  U.  S.  68,  24  U.  S.  (L.  ed.)  373  (a 
barge) ;  The  General  Cass,  (1871)  Brown 
Adm.  334,  10  Fed.  Cas.  No.  5,307  (a 
lighter);  The  £.  M.  McChesney,  (1875) 
8  Ben.  150,  8  Fed.  Cas.  No.  4,463  (a 
canal  boat) ;  The  Hezekiah  Baldwin, 
(1876)  8  Ben.  656,  12  Fed.  Cas.  No. 
6,449  (a  floating  elevator)  ;  The  Old 
Natchez,  (1881)  9  Fed.  476  (a  dis- 
mantled steamboat  used  as  a  wharf 
boat);  The  Pioneer,  (1884)  21  Fed.  426: 
The  Alabama,  (1884)  22  Fed.  449  (a 
steam  dredge  and  her  scows) ;  The  Pi- 
oneer, (1886)  30  Fed.  206  (a  steam 
dredge  and  her  scows) ;  Woodruff  t?.  One 
Covered  Scow,  (1887)  30  Fed.  269  (a 
floating  boathouse) ;  Disbrow  r.  The 
Walsh  Bros.,  (1888)  36  Fed.  607  (a 
barge) ;  Aitcheson  v.  The  Endless  Chain 
Dredge,  (1889)  40  Fed.  253  (a  steam 
dredge  and  her  scows) ;  The  Citv  of  Pitts- 
burgh, (1891)  45  Fed.  699  (a  dismantled 
steamboat  fitted  as  an  excursion  barge; 
The  Atlantic,  (1893)  53  Fed.  607  (a 
steam  dredge  and  her  scows) ;  The  Star- 
buck,  (1894)  61  Fed.  502  (a  steam  dredge 
and  her  scows) ;  The  Public  Bath  No.  13, 
(1894)  61  Fed.  692  (a  bath  house  de- 
signed  for  transportation). 

A  floating  dock  susceptible  of  elevation 
or  depression  in  the  water,  by  means  of 
pumping  the  water  out  or  in,  designed 
and  us^  to  be  sunk  under  a  vessel  and 
then  to  be  pumped  out,  so  as  to  become 
dry,  leaving  the  vessel  in  a  position  to 
be  inspected  and  repaired,  incapable  of 
self -propulsion  and  pernumently  moored 
in  a  river,  by  means  of  enormous  chains, 
is  not  the  subject  of  admiralty  jurisdic- 
tion. Salvor  Wrecking  Co.  v.  Sectional 
Dock  Co.,  (1876)  3  Cent  L.  J.  640.  21 
Fed.  Cas.  No.  12,273;  Cope  v.  Vallette 
Dry-Dock,  (1882)  10  Fed.  142,  (1887) 
119  U.  S.  625,  7  S.  Ct.  336.  30  U.  S.  (L. 
ed.)  501;  Snyder  i?.  A  Floating  Drv- 
Dock,  (1884)  22  Fed.  685. 
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Hull  used  as  hotel.— The  District 
Court  in  Admiralty  has  no  jurisdiction 
of  a  libel  in  rem  for  salvage  services  ren- 
dered to  a  steamboat,  which  having  been 
dismantled  and  stripped  of  her  boiler^  en- 
gine, and  paddJe  wheels  and  fitted  up  as 
a  saloon  and  hotel  went  ashore  while  be- 
ing towed  from  one  place  to  another.  The 
Steamboat  Hendrick  Hudson,  (1869)  3 
Ben.  419,  11  Fed.  Cas.  No.  6,365. 

A  lighter  employed  in  carrying  lumber 
out  to  vessels  lying  in  deep  water,  having 
no  propelling  power  of  its  own,  and  not 
enrolled  or  licensed,  is  subject  to  admi- 
ralty jurisdiction  as  a  vessel  engaged  in 
trade  or  commerce  on  the  public  naviga- 
ble waters  of  the  United  States,  and  is 
within  the  admiralty  jurisdiction  of  the 
District  Courts.  The  General  Cass, 
(1871)  Brown  Adm.  334,  10  Fed.  Cas.  No. 
6,307. 

A  dry  dock  is  part  of  the  navigable 
waters  and  constitutes  a  place  or  locality 
which  is  subject  to  admiralty  jurisdic- 
tion. The  Anglo-Patagonian,  (C.  C.  A. 
4th  Cir.  1916)  235  Fed.  92,  148  C.  C.  A. 
586,  affirming  (E.  D.  Va.  1915)  228  Fed. 
1014. 

Test  of  jurisdiction. —  The  circumstance 
that  a  workman  who  was  injured  while 
repairing  a  vessel  in  a  dry  dock  was 
t^iken  in  an  unconscious  condition,  and 
therefore  without  his  knowledge  or  assent 
from  the  dock  where  he  w^as  hurt,  to  a 
nearby  hospital,  where  he  died  shortly 
afterwards,  cannot  serve  to  defeat  the 
jurisdiction  of  the  admiralty  court.  The 
Anglo-Patagonian,  (C.  C.  A.  4th  Cir. 
1916)  235  Fed.  92,  148  C,  C.  A.  586, 
affirming  (E.  D.  Va.  1915)  228  Fed,  1014, 
following  Hamburg- Amerikanische  Pack- 
etfalirt  Aktien  Gesellschaft  v.  Gye,  (C. 
C.  A.  5th  Cir.  1913)  207  Fed.  247,  124 
C.  C.  A.  517,  wherein  it  was  said:  "We 
deem  it  unneces;iary  in  view  of  the  con- 
clusion reached  on  the  merits  to  advert 
to  the  question  of  jurisdiction,  more  than 
to  say  that  it  is  well  settled  by  the  weight 
of  modern  authority  that  the  loctut  in- 
juriae  is  the  test  of  jurisdiction."  The 
Strabo,  (C.  C.  A.  2d  Cir.  1900)  98  Fed. 
998,  39  C.  C.  A.  375;  The  Aurora,  (D.  C. 
Ore.  1908)  163  Fed.  633. 

A  scowboat  engaged  in  carrying  earth 
from  the  excavation  of  the  Chicago  har- 
bor on  the  waters  of  the  western  shore  of 
Lake  Michigan,  and  upon  that  lake  and 
the  navigable  waters  thereof,  is  within 
the  jurisdiction  of  the  District  Court  in 
Admiralty,  though  not  enrolled  and 
licensed.  The  Flora,  (1853)  1  Biss.  29, 
9  Fed.  Cas.  No.  4,878. 

Rafts. — ^As  to  whether  a  raft  is  the  sub- 
ject of  admiralty  jurisdiction  has  not  yet 
been  finally  determined.  The  question  of 
jurisdiction  of  admiralty  in  a  case  of  a 
raft  afloat  on  navigable  waters  is  made  to 
depend  upon  the  nature  of  the  claim  in 
respect  to  the  raft.  It  has  been  held  that 
the  court  had  no  jurisdiction  to  try  the 


question  of  the  title  to  the  logs  in  the 
raft.  Gastrel  v.  A  Cypress  Raft,  (1876) 
2  Woods  213. 

In  the  case  of  A  Raft  of  Cypress  Logs, 
(1876)  1  Flipp.  643,  20  Fed.  CaS.  No. 
11,527,  it  was  held  that  a  libel  in  rem 
cannot  be  maintained  for  services  in 
navigating  a  raft  of  logs.  That  was  a 
case  of  contract  and  it  was  held  that  "  in 
actions  of  contract  the  agreement  sued  on 
must  be  maritime  in  its  character;  it 
must  pertain  in  some  way  to  the  naviga- 
tion of  a  vessel  having  carrying  capacity 
and  employed  as  an  instrument  of  travel, 
trade,  or  commerce,  though  its  form,  size, 
and  means  of  propulsion  are  immaterial." 
As  a  raft  is  not  a  ship  or  vessel,  it  was 
held  that  the  contract  of  service  upon 
which  the  suit  was  based,  was  not  a 
maritime  contract,  and,  therefore,  that  a 
court  of  admiralty  had  not  jurisdiction 
of  the  action. 

It  was  held  in  the  case  of  Tome  v.  Four 
Cribs  Lumber,  (1853)  Taney  533,  24  Fed. 
Cas.  No.  14,083,  that  the  District  Court 
has  no  jurisdiction  of  a  claim  for  salvage 
services  in  rescuing  a  raft  which  had 
been  driven  from  its  anchorage  by  a  wind 
and  broken  up  while  floating  down  nav- 
igable water. 

But  in  Muntz  v.  A  Raft  Timber,  (1883) 
15  Fed.  555,  it  was  decided  that  a  raft 
of  timber  is  subject  to  the  jurisdiction  of 
the  Admiralty  Court,  in  the  matter  of 
salvage.  And  such  was  also  the  holding 
in  Fifty  Thousand  Feet  Timber,  (1871) 
2  Lowell  64,  9  Fed.  Cas.  No.  4,783;  A 
Raft  Spars,  (1849)  Abb.  Adm.  485,  20 
Fed.  Cas.  No.  11,529. 

In  The  F.  &  P.  M.  No.  2,  (1888)  33  Fed. 
511,  it  was  held  that  the  District  Court 
had  jurisdiction  of  an  action  in  rem 
against  a  steamer  engaged  at  the  time  in 
navigation,  for  damaging  a  raft  of  logs 
while  in  navigable  waters,  as  a  tort  com- 
mitted within  the  admiralty  jurisdiction. 

Vessel  building. — ^A  vessel  while  being 
built  is  not  the  subject  of  admiralty 
jurisdiction,  but  the  materials  which  con- 
stitute a  ship  become  a  ship  as  soon  as 
she  leaves  the  ways,  and  her  keel  strikes 
the  element  for  which  she  was  originally 
designed,  and  she  then  first  becomes  sub- 
ject to  admiralty  jurisdiction.  The  Eliza 
Ladd,  (1875)  3  Sawy.  519,  8  Fed.  Cas. 
No.  4,364.  See  infra,  these  notes.  Ship- 
building Contra<:t8,  p.  1014. 

A  navigable  structure  intended  for  the 
transportation  of  a  permanent  cargo,  as 
a  scow  carrying  a  pile  driver  and  engine, 
which  has  to  be  trrwed  in  order  to  navi- 
gate, is  a  "  vessel "  and  within  the  ad- 
miralty juri/idictipn.  The  Raithmoor, 
(1911)    186  Fed.  849. 

Vessel. — ^A  pumpboat,  which  consists  of 
a  floating  structure  equipped  with  engine, 
boiler,  pumps,  pipes,  and  capst.ans,  used 
for  pumping  out  coal  barges,  and  which 
can  be  moved  on  the  water  by  means  of 
poles  or  rapes  attached  to  its  capstans,  or 
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UfwM^  m  a  aaTi^raMe  fftmrturv  mtrMi<d 
f<fT  t^  tran^^rtati'^a  of  a  peraumrat 
rarir'>.  Ur  wit.  it*  msr.ae.  boiir.  puapt, 
aad  rattan*.  fr-JH  plaee  to  place  «b#Te 
T^mrni  to  do  its  w^rk,  aad  tkerWorv  is 
a  "  vc9i»H  **  and  Aahiert  to  the  admiralty 
>Dri«di«:tirinu  (/f;irl«^  Baraei  Co.  r.  CJoj 
J/r«dfe   fk^t,    lliM/9;    16S»  Fed.   »9d. 

If  >MfiiUd  beacJML — Oincrrte  pi  ic« 
built  in  a  aarijrable  fttrcaai  by  a  nio- 
truf^pT  U^  the  ^o«-eniaieiit  —  intended  to 
BUppf^it  a  hfikt^m,  but  whicli  at  met  ore 
bad  not  been  crjmplcted  —  bad  not  jet 
rett'-hcd  the  sta^e  when  tbej  were  de- 
vot«4  to  naritiaw  pvrpoaca,  and  a  Court 
of  Admiralty  waa  without  joriidietion  of 
a  aujt  to  recorer  for  their  injury  by  a 
mowinf^  TcaaeL  The  Raitbmoor,  (19il> 
]»6  Fed.  849. 

8«it  far  bin  of  dredge.— .\  Court  of 
Admiralty  baa  jnriadietion  ol  a  suit  to 
refwrer  the  hire  of  a  Bowera  hydraulic 
dredge,  intended  to  operate  a  float,  and 
generally  naed  for  maritime  pnrpoeea,  and 
should  not  decline  turh  jurisdiction  be- 
cause the  dredge  was  temporarily  used 
for  a  partly  land  transaction  in  dredging 
material  from  a  stream  for  the  purpose 
of  depositing  the  same  by  meana  of  its 
pipes  on  land  of  the  charterer.  Bowers 
Hydraulic  Dredging  Co.  r.  Federal  Con- 
tracting Co.,  (1906)  148  Fed.  290,  a/- 
firmed  (C.  C.  A.  2d  Cir.  1907)  153  Fed. 
870,  83  C.  C.  A.  52. 

In  Joliret  t.  Seattle,  (W.  D.  Wash. 
1915)  226  Fed.  963,  the  court  said: 
^  Where  the  municipality  has  control  of 
the  waters  and  of  the  buoys,  and  main- 
tains supervision  of  the  anchorage 
grounds,  and  issues  permits  for  harbor 
privileges,  and  makes  a  charge  therefor, 
it  is  liable  for  damage  caused  by  n^li- 
gence  in  the  discharge  of  assumed  du- 
ties," and  held  that  a  suit  to  recover  such 
damages  was  one  of  admiralty  cognizance. 

VIII.   CONTBACTS   WITHIN    AdMIBALTT 
JUWBDICTIOIC 

« 

1.  Shipbuilding  Contracts 

Shipbuilding  contracts  are  not  within 
the  jurisdiction  of  the  District  Court  in 
Admiralty,  for  such  contracts  are  made 
to  be  performed  on  land.  People's  Ferry 
Co.  r.  Beers,  (1857)  20  How.  393,  15 
I  J.  8.  (L.  ed.)  961;  Roach  r.  Chapman, 
(185IM  22  How.  129,  16  U.  8.  (L.  ed.) 
204;  Edwards  v,  Elliott,  (1874)  21  Wall. 
532,  22  U.  S.  (L.  ed.)  487;  The  Glide, 
(1897)  167  U.  8.  606,  17  8.  Ct.  930,  42 
U.  8.  (L.  ed.)  296;  Cunningham  v.  Hall, 
(1858)  1  Cliff.  43,  6  Fed.  Cas.  No.  3,481; 
Young  1?.  Orpheus,  (1861)  2  Cliff.  29,  30 
Fed.  Cas.  No.  18,169;  The  Coernine, 
(1858)  21  Law  Rep.  343,  5  Fed.  Cas.  No. 
2,944;  Harper  v.  The  New  Brig,  (1835) 
Gilp.  536,  11  Fed.  Cas,  No.  6,090;  Stevens 
f.  The  8andwich,  (1896)  1  P^t.  Adm.  233, 
23  Fed.  Cas.  No.  13,409;  Ludington  v. 
The  Nucleus,   (1850)    2  Am.  L.  J.  N.  S. 


5«3.  15  Fed.  Caa.  Xql  8Jt8: 
i  1«M)  61  Fed.  SCO.  B«t 
aaicra,  (1S15)  2  GalL  M5.  13  Fed.  Cas, 
No.  7J»4;  Davis  r.  A  New  Brig.  ilS»4» 
GUp.  473.  7  Fed.  Ou.  Xo.  3jS43:  Bead 
r.  The  Hull  of  m  Xcv  Brig.  ilS40i  I 
Story  244.  20  Fed.  Caa.  Xol  \iM»',  Parm- 
ke  r.  The  Propeller  Charlea  Hears, 
1 1^36)  XewbL  Adm.  197.  18  Fed.  Ca&  No. 
10.766;  The  Richard  Bimtecd,  I1S3^hi  l 
Sprague  441.  20  Fed.  Caa.  Xol  11.764. 

It  is  Bot  material  that  the  Tea«rl  has 
been  lamched.  If  she  ia  sot  ready  to  be- 
come engaged  im  eoBUBcree  eoatrarts  re- 
lating to  her  completion  to  fit  her  f<ir  the 
uses  for  which  she  waa  deaigaed  are  aot 
maritime  contracta.  The  loaco,  (18741 
Brown  Adm.  495,  13  Fed.  Caa.  Xo.  ijMO; 
The  Cotint  De  Leaaepa.  (1883)  17  Fed. 
460;  /a  rt  Glenmont,  (1SS7)  32  Fed. 
703;  The  William  Windom,  (1896)  73 
Fed.  496.  Comira,  The  Revenue  Cutter. 
Xo.  2,  ( 1877 )  4  Sawv.  143.  20  Fed.  Cas. 
Xo.  11,714;  The  MaAhaUan,  (1S91)  46 
Fed.  797. 

Damages  for  breach  of  contract  to  per- 
form maritime  aerrices  may  be  recovered 
in  the  District  Court  in  Admiralty  t» 
ptrtonam  where  no  lien  has  attached  by 
a  partial  performance  and  im  rem  where 
there  has  been  a  partial  performance 
of  a  contract.  Vandewater  r.  Mills, 
(1856)  19  How.  82,  15  U.  S.  (L.  ed.)  554; 
The  Flash,  (1847)  Abb.  Adm.  67,  9  Fed. 
Cas.  No.  4,857;  The  Pacific,  (1850)  1 
Blatchf.  569,  18  Fed.  Cas.  Xo.  10,643; 
The  Hermitage,  (1860)  4  Blatchf.  474,  12 
Fed.  Cas.  No.  6,410;  The  PaiUine,  (1863) 

1  Biss.  390,  19  Fed.  Cas.  No.  10348;  The 
General  Sheridan,  (1868)  2  Ben.  294,  10 
Fed.  Cas.  No.  5,319;  The  William 
Fletcher,  (1876)  8  Ben.  537,  29  Fed.  Cas. 
No.  17,692;  Marshall  v.  Pierrea,  (1877) 
9  Ben.  39,  16  Fed.  Cas.  No.  9,130;  The 
Williams,  (1873)  Brown  Adm.  208,  29 
Fed.  Cas.  No.  17,710;  Oakes  €.  Ridiard- 
son,  (1872)  2  Lowell  173,  18  Fed.  Cas. 
No.  10,390;  Torices  v.  The  Winged  Racer, 
(1858)  24  Fed.  Cas.  No.  14,102;  Mauiy 
c.  CuUiford,  (1881)  10  Fed.  388;  The 
Monte  A.,  (1882)  12  Fed.  331;  The  City 
of  Baton  Rouge,  (1883)  19  Fed.  461;  The 
J.  F.  Warner,  (1883)  22  Fed.  342;  The 
Director,  (1886)  26  Fed.  708;  The  Os- 
coda, (1895)  66  Fed.  347;  Montgomery  r. 
Henry,  (1780)  1  Dall.  (Pa.)  49,  1  U.  S. 
(L.  ed.)   32,  1  Am.  Dec.  223. 

Suits  for  sj^ific  performance  of  con- 
tracts for  maritime  services  are  not  with- 
in the  jurisdiction  of  the  District  Court 
in   Admiralty.     Davis   v.    Child,    (1840) 

2  Ware  78,  7  Fed.  Caa.  No.  3,628;  Deely 
V.  The  Brigantine  Ernest  and  Alice, 
(1868)  2  Hughes  70,  7  Fed.  Casw  No. 
3,735;  Kynoch  r.  The  Propeller  S.  C. 
Ives,  (1856)  Newb.  Adm.  205,  14  Fed. 
Cas.  No.   7,958;   Cox  v.  Murray,    (1848) 
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Abb.  Adm.  340,  6  Fed.  Cas.  No.  3,304; 
Rea  t\  Steamboat  Eclipse,  (1886)  4  Dak. 
218,  30  N.  W.  169. 

3.  8eamen*8  Services 

A  contract  for  services  in  navigatin&r 
or  connected  with  navigating  a  vessel  is 
a  maritime  contract,  and  the  District 
Court  in  Admiralty  has  jurisdiction  of 
a  suit  on  the  same.  Sheppard  v,  Tay- 
lor, (1831)  6  Pet.  676,  8  IL  S.  (L.  ed.) 
269  J  L'Arina  f?.  Manwaring,  (1803)  Bee 
Adm.  199,  14  Fed.  Cas.  No.  8,089;  Wil- 
lard  V.  Dorr,  (1823)  3  Mason  161,  29 
Fed.  Cas.  No.  17,680;  Hammond  r.  Essex 
Fire,  etc.,  Ins.  Co.,  (1826)  4  Mason  196, 
11  Fed.  Cas.  No.  6,001;  Plummer  t?.  Webb, 
(1827)  4  Mason  380,  19  Fed.  Cas.  No. 
11,233;  Wilson  v.  The  Ohio,  (1834)  Gilp. 
506,  30  Fed.  Cas.  No.  17,826;  Thackarey 
r.  The  Farmer  of  Salem,  (1834)  Gilp. 
624,  23  Fed.  Cas.  No.  13,862;  The  Coal 
Boat  D.  C.  Salisbury,  (1844)  01c.  Adm. 
71,  7  Fed.  Cas.  No.  3,694;  The  Harriet"; 
(1845)  01c.  Adm.  229,  11  Fed.  Cas.  No. 
6,097;  Gurney  v.  Crockett,  (1849)  Abb. 
Adm.  490,  11  Fed.  Cas.  No.  6,874;  The 
Sloop  Canton,  (1858)  1  Sprague  437,  5 
Fed.  Cas.  No.  2,388;  The  May  Queen, 
(1861)  1  Sprague  588,  16  Fed.  Cas.  No. 
9,360;  Hart  t?.  The  Enterprise,  (1876) 
3  W.  N.  C.  (Pa.)  172,  11  Fed.  Cas.  No. 
6,161;  Lee  v.  Guardian  Life  Ins.  Co., 
(1875)  16  Fed.  Cas.  No.  8,190;  The  Mag- 
gie P.,  (1887)  32  Fed.  300;  Disbrow  i?. 
The  Walsh  Bros.,  (1888)  36  Fed.  607; 
Wishart  r.  The  Jos.  Nixon,  (1890)  43 
Fed.  926;  The  W.  F.  Brown,  (1891)  46 
Fed.  290;  The  Atlantic,  (1893)  63  Fed. 
607;  Abbott  t\  Baltimore,  etc.,  Steam 
Packet  Co.,  (1850)   1  Md.  Ch.  642. 

But  a  contract  for  services  on  board  a 
vessel  not  connected  with  her  navigation, 
such  as  for  services  as  a  musician  or  as 
a  watchman  in  port  is  not  a  maritime 
contract.  Phillips  v.  The  Ship  Thomas 
Scattergood,  (1828)  Gilp.  (U.  S.)  3,  19 
Fed.  Cas.  No.  11,106;  Trainer  f.  The  Boat 
Superior,  (1834)  Gilp.  514,  24  Fed.  Cas. 
No.  14,136;  The  Steamboat  Hendrick 
Hudson,  (1869)  3  Ben.  419,  11  Fed.  Cas. 
No.  6,366;  Scott  V.  The  Morning  Glory, 
(1869)  Hoff.  Op.  448,  21  Fed.  Cas.  No. 
12,542;  Graham  v.  Hoskins,  (1846)  01c. 
Adm.  224,  10  Fed.  Cas.  No.  6,669;  The 
Ship  Harriet,  (1845)  01c.  Adm.  229,  11 
Fed.  Cas.  No.  6,097 ;  Walter  v.  The  Kam- 
chatker,  (1841)  29  Fed.  Cas.  No.  17,119; 
Gurney  v.  Crockett,  (1849)  Abb.  Adm. 
490,  11  Fed.  Cas.  No.  5,874;  Russell  v. 
Barkman,  (1848)  21  Fed.  Cas.  No. 
12,151;  The  W.  F.  Brown,  (1891)  46  Fed. 
290. 

The  District  Court  in  Admiralty  has 
jurisdiction  of  a  claim  of  seamen  for 
shares  or  earnings  of  a  fishing  voyage  and 
for  the  bounty  allowed  to  persons  em- 
ployed in  the  cod  fishery.  The  Lucy 
Anne,  (1860)  3  Ware  253,  16  Fed.  Cas. 
No.  8,696;  Duryee  v.  Elkins,  (1849)  Abb. 


Adm.  529,  8  Fed.  Cas.  No.  4,197;  Ma- 
comber  V.  Thompson,  (1833)  1  Sumn.  384, 
16  Fed.  Cas.  No.  8,919. 

The  services  of  a  watchman,  to  look 
after  a  vessel  laid  up  for  repairs,  is  not 
a  maritime  service  so  as  to  give  iurisdio 
tion  to  a  Court  of  Admiralty  of  an  ac- 
tion to  recover  for  such  services.  The 
Fortuna,  (W.  D.  Wash.  1913)  206  Fed. 
673. 

4.  Stevedores'  Services 

There  is  a  conflict  in  the  decisions  as 
to  whether  the  claim  of  stevedores  and 
others  for  loading,  unloading,  or  stow- 
ing a  cargo  is  within  the  jurisdiction  of 
the  District  Court  in  Admiralty.  Such 
services  have  been  held  to  be  maritime 
and  within  the  ^jurisdiction  ol  such 
courts  in  the  following  cases :  The  Canal- 
Boat  Kate  Tremaine,  (1871)  5  Ben.  60, 
14  Fed.  Cas.  No.  7,622;  The  Bark  Onore, 
(1873)  6  Ben.  564,  18  Fed.  Cas.  No.  10,- 
538;  The  George  T.  Kemp,  (1876)  2 
Lowell  477,  10  Fed.  Cas.  No.  6,341 ;  Rob- 
erto V.  The  Bark  Windermere,  (1880)  2 
Fed.  722;  The  Canada,  (1881)  7  Fed. 
119;  The  Hattie  M.  Bain,  (1884)  20  Fed. 
389;  The  Velox,  (1884)  21  Fed.  479; 
The  Senator,  (1876)  21  Fed.  191;  The 
Wivanhoe,  ( 1886 )  26  Fed.  927 ;  Florez  v. 
The  Scotia,  (1888)  35  Fed.  916;  The  GU- 
bert  Knapp,  (1889)  37  Fed.  209;  The 
Hattie  May,  (1891)  45  Fed.  899. 

The  contrary  has  been  held  in  The  Cir- 
cassian, (1867)  1  Ben.  209,  6  Fed.  Cas. 
No.  2,722 ;  Paul  r.  The  Bark  Ilex,  ( 1876 ) 
2  Woods  229,  18  Fed.  Cas.  No.  10,842; 
The  Amstel,  (1831)  Blatchf.  &  H.  Adm. 
215,  1  Fed.  Cas.  No.  339;  Cox  v,  Murray, 
(1848)  Abb.  Adm.  340,  6  Fed.  Cas.  No. 
3,304;  The  A.  R.  Dunlap,  (1869)  1  Lowell 
350,  1  Fed.  Cas.  No.  613;  Coyne  t?. 
The  Alexander  McNeil,  (1874)  20  Int. 
Rev.  Rec.  176,  6  Fed.  Caa.  No.  3,312a; 
The  Coal  Boat  D.  C.  Salisbury,  (1844) 
01c.  Adm.  71,  7  Fed.  Cas.  No.  3,694; 
Kegan  v.  The  Amaranth,  (1864)  14  Fed. 
Cas.  No.  7,646;  The  Wyoming,  (1888)  36 
Fed.  495;  Danace  V,  The  Magnolia, 
(1889)  37  Fed.  367. 

6.  Repairs  and  Supplies 

The  District  Court  in  Admiralty  has  ju- 
risdiction of  all  contracts  for  repairs  and 
supplies  to  vessels  whether  in  their  home 
or  foreign  ports.  The  Vidal  Sala,  (1882) 
12  Fed.  207;  The  Jerusalem,  (1815)  2  Gall. 
345,  13  Fed.  Cas.  No.  7,294;  The  Robert 
Morris,  (1842)  1  Wall.  Jr.  C.  C.  33,  16 
Fed.  Cas.  No.  8,896;  Reppert  v,  Robinson, 
(1851)  Taney  492,  20  Fed.  Cas.  No. 
11,703;  Turner  v.  Beacham,  (1857)  Taney 
683,  24  Fed.  Cas.  No.  14,252;  W^hitlock 
V.  The  Thales,  (1860)  20  How.  Pr.  (N.  Y.) 
447,  29  Fed.  Cas.  No.  17,578;  Schulta  v. 
Bosman,  (1879)  6  Hughes  97,  21  Fed. 
Cas.  No.  12,488;  Schuchardt  v.  The  An- 
gelique,  (1853)  21  Fed.  Cas.  No.  12,483b; 
Whittaker  v.  The  J.  A.  Travis,  (1875)  29 
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Fed.  Cas.  No.  17,699;  Winslow  r.  A  Floats 
ing  Steam  Pump,  (1879)  30  Fed.  Cas. 
Xo.  17,880;  Endoer  v.  Greco,  (1880)  3 
Fed.  411;  Pelham  v.  The  B.  F.  Wool- 
sey.  (1880)  3  Fed.  467;  Terrell  v.  The 
B.  F.  Woolsey,  (1880)  4  Fed.  552;  Jutte 
f.  Davis,  (1890)  47  Fed.  692;  The  Elec- 
tron, (1891)  48  Fed.  689.  And  see  infra, 
these  notes,  under  Liens,  p.  1024. 

A  contract  whereby  the  respondent 
agreed  to  furnish  to  the  libelant  company 
'*  all  the  normad,  necebsary  bunker  coals 
that  may  be  required  by  the  buyers  for 
the  use  of  all  the  steamers  of  which  they- 
are  the  registered  managing  owners  ex- 
cept when  otherwise  bound  by  charter " 
was  not  such  a  contract  as  to  give  recip- 
rocal rights  to  the  parties  to  sue  in  admi- 
ralty for  nonperformance.  Steamship 
Overdale  Co.  v.  Turner,  (E.  D.  Pa.  1913) 
206  Fed.  339. 

6.  Towage  Contracts 

Towage  contracts  are  maritime  in  their 
nature,  and  the  District  Court  in  Ad- 
miralty has  jurisdiction  to  recover  for 
services  rendered  thereunder  or  for  breach 
of  such  contract,  where  the  services  are 
to  be  performed  upon  the  public  naviga- 
ble waters  of  the  United  States.  Knapp, 
etc.,  Co.  17.  McCaffrey,  (1900)  177  U.  S. 
638,  20  S.  Ct.  824,  44  U.  S.  (L.  ed.)  921; 
The  Williams,  (1873)  Brown  Adm.  208, 
29  Fed.  Cas.  No.  17,710;  The  Canal -Boat 
W.  J.  Walsh,  (1871)  5  Ben.  72,  30  Fed. 
Cas.  No.  17,922;  The  Acadia,  (1869) 
Brown  Adm.  73,  1  Fed.  Cas.  No.  24;  The 
Oscoda,    (1895)    60  Fed.  347. 

And  there  is  no  distinction  in  principle 
between  a  vessel  and  a  raft.  Knapp,  etc., 
Co.  v,  McCaffrey,  (1900)  177  U.  S.  638, 
20  S.  Ct.  824,  44  U.  S.   (L.  ed.)   921. 

7.   Wharfage 

Claims  for  wharfage  to  vessels  engaged 
in  commerce  and  navigation  are  within  the 
jurisdiction  of  the  District  Court  in  Ad- 
miralty. Ex  p.  Fasten,  (1877)  95  U.  8. 
68,  24  U.  S.  (L.  ed.)  373;  The  Canal-Boat 
Kate  Tremaine,  (1871)  5  Ben.  60,  14  Fed. 
Cas.  No.  7,622 ;  The  Canal-Boat  Ann  Ryan, 
(1873)  7  Ben.  20,  1  Fed.  Cas.  No.  428; 
Atlantic  Dock  Co.  v.  Wenberg.  (1878)  9 
Ben.  464,  2  Fed.  Cas.  No.  622;  Upper 
Steamboat  Co.  r.  Blake,  (1893)  2  App. 
Cas.  (D.  C.)  61;  Brookman  v,  Hamill, 
(1871)   43  N.  Y.  564,  3  Am.  Rep.  731. 

8.  Hypothecation  and  Bottomry 

The  District  Court  in  Admiralty  has 
jurisdiction  over  all  contracts  of  hypothe- 
cation and  bottomry  bonds  on  vessels  given 
under  the  rules  of  the  maritime  law.  The 
Hilarity,  (1829)  Blatchf.  &  H.  Adm.  90, 
12  Fed.  Cas.  No.  6,480;  Bulgin  r.  Sloop 
Rainbow,  (1798)  Bee  Adm.  116,  4  Fed. 
Cas.  No.  2,116;  The  Sloop  Mary,  (1824) 
1  Paine  671,  16  Fed.  Cas.  Xc.  9,187;  The 
Draco,  (1835)  2  Sumn.  157,  7  Fed.  Cas. 
No.  4,057. 


But  where  all  the  parties  and  the 
property  are  foreign  the  American  ad- 
miralty coui'ts  will  not  entertain  such 
suit  except  where  necessary  to  prevent  a 
failure  of  justice.  Davis  r.  Leslie, 
(1848)  Abb.  Adm.  123,  7  Fed.  Cas.  No. 
3,639;  The  Infanta,  (1848)  Abb.  Adm. 
263,  13  Fed.  Cas.  No.  7,030;  One  Hundred 
and  Ninety-four  Shawls,  (1848)  Abb. 
Adm.  317.  18  Fed.  Cas.  No.  10,521; 
Bucker  r.  Klorkgeter,  (1849)  Abb.  Adm. 
402,  4  Fed.  Cas.  No.  2,083;  Aertaen  v. 
Ship  Aurora,  (1800)  Bee  Adm.  161,  1 
Fed.  Cas.  No.  95;  The  Becherdaaa  Am- 
baidass,  ( 1871 )  1  Lowell  669,  3  Fed.  Cas. 
No.  1,203;  Hayes  v.  The  Barque  J.  J. 
Wickwire,  (1870)  7  Phila.  (Pa.)  694.27 
Leg.  Int.  (Pa.)  67,  11  Fed.  Cas.  No. 
6,262;  Saunders  r.  The  Victoria,  (1864) 
11  Leg.  Int.  (Pa.)  70,  21  Fed.  Cas.  No. 
12,377;  The  Pacific.  (1830)  Blatchf.  k 
H.  Adm.  187,  18  Fed.  Cas.  No.  10.644; 
Willendson  r.  Forsoket,  (1801)  1  Pet. 
Adm.  197,  29  Fed.  Cas.  No.  17,682;  Gra- 
ham i*.  Hoskins,  (1845)  01c.  Adm.  224, 
10  Fed.  Cas.  No.  6,669;  The  Napoleon, 
(1845)  Olc.  Adm.  208,  17  Fed.  Cas.  No. 
10.015;  Muir  v.  The  Brisk,  (1870)  4  Ben. 

252,  17  Fed,  Cas.  No.  9,901 ;  Bernhard  c. 
Creene,   (1874)   3  Sawy.  230,  3  Fed.  Cas. 
No.  1.349;  Cochran  v.  McLean,   (1839)  5 
Fed.  Cas.  No.  2,927a;  Hay  r.  The  Bloomer, 
(1859)    11  Fed.  Cas,  No.  6,265;  Jelly  v. 
Tiddeman,     (1848)      13     Fed.     Cas.    No. 
7,256o;    Lynch    v.    Crowder,     (1849)     15 
Fed.  Cas.  No.  8,637;  The  Carolina,  (1876) 
14  Fed.  424;  The  Montapedia,  (1882)   14 
Fed.   427;    Camille  c.   Couch,    (1889)    40 
Fed.  176;  The  Walter  D.  Wallet,   (1895) 
66  Fed.  1011;  Johnson  v,  Dalton,  (1823) 
1  Cow.  (N.  Y.)  643,  13  Am.  Dec.  664. 

9.  Accounting 

The  District  Court  in  Admiralty  has 
no  jurisdiction  over  matters  of  account, 
merely  as  accounts,  whether  between  part 
owners,  or  shipper  and  owner,  or  owner 
and  crew,  although  they  may  arise  ex- 
clusively out  of  maritime  transactions. 
Jurisdiction  can  be  taken  over  matters 
of  accounts  only  as  incidental  to  other 
matters  over  which  the  court  has  juris- 
diction.    The  Ocean  Belle,   (1872)  6  Ben. 

253,  18  Fed.  Cas.  No.  10,402;  The  Susan 
E.  Voorhis,  (1879)  10  Ben.  380,  23  Fed. 
Cas.  No.  13,633;  Bains  v.  The  James  and 
Catherine,  (1832)  Baldw.  544,  2  Fed. 
Cas.  No.  756;  Duryee  r.  Elkins,  (1849) 
Abb.  Adm.  529,  8  Fed.  Cas.  No.  4,197; 
Martin  v.  Walker,  (18.50)  Abb.  Adm.  679, 
16  Fed.  Cas.  No.  9,170;  The  Fairplay, 
(1830)  Blatchf.  &;  H.  Adm.  136,  8  Fed. 
Cas.  No.  4,615;  Hazard  c.  Howland, 
(1863)  2  Sprague  68,  11  Fed.  Cas.  No. 
6,280;  Dexter  t?.  Munroe,  (1861)  2 
Sprague  39,  7  Fed.  Cas.  No.  3,863;  Kel- 
lum  V.  Emerson,  (1854)  2  Curt.  79,  14 
Fed.  Cas.  No.  7,669;  The  Larch,  (1855) 
3  Ware  28.  14*  Fed.  Cas.  No.  8,086,  (1855) 
2  Curt.  427,  14  Fed.  Cas.  No.  8,085;  Ma- 
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comber  v.  Thompson,  (1833)  1  Sumn.  384. 
16  Fed.  Cas.  No.  8,019;  The  Marengo, 
(1866)  1  Lowell  52,  16  Fed.  Cas.  No. 
9,065;  U.  S.  v.  The  Isaac  Hammett, 
(1862)  2  Pittsb.  (Pa.)  358,  26  Fed.  Cas. 
No.  15.446;  Grant  t?.  Pillion,  (1856)  10 
Fed.  Cas.  No.  5,700;  The  J.  B.  Lunt, 
(1853)  13  Fed.  Cas.  No.  7,246;  Daily  c. 
Doe,  (1880)  3  Fed.  903;  The  John  E. 
Mulford,  (1883)  18  Fed.  455;  The  H.  E. 
Willard,  (1892)  62  Fed.  387;  The  H.  E. 
Willard,  ( 1891 )  53  Fed.  599. 

While  a  court  of  admiralty  is  without 
jurisdiction  of  a  suit  to  obtain  an  ac- 
-coimting  as  such,  it  has  jurisdiction  to 
decree  an  accounting  as  incidental  to  the 
principal  cause  of  action  of  which  it  has 
undoubted  jurisdiction  as  between  the 
owners  of  a  vessel,  with  respect  to  her 
past  earnings  in  a  suit  for  her  sale  for 
partition.  The  Emma  B.,  (1906)  140 
Fed.  771. 

10.  Demurrage 
Demurrage  suits  are  within  the  jurisdic- 
tion of  the  District  Court  in  admiralty. 
Brown  v.  Certain  Tons  Coal,  (1888)  34 
Fed.  913;  Sheppard  v,  Philadelphia 
Butchers'  Ice  Co.,  (1877)  3  W.  N.  C. 
(Pa.)  565,  21  Fed.  Cas.  No.  12,757. 

11.  General  Average 

General  average  suits  are  within  the  ju- 
risdiction of  the  District  Court  in  Ad- 
miralty. Mutual  Safetv  Ins.  Co.  r.  The 
George.  (1845)  01c.  Adra.  89,  17  Fed.  Cas. 
No.  9,981;  National  Board,  etc.  v.  Mel- 
chers,   (1891)    iS  Fed.  643. 

12.  Mortgages 

The  District  Court  in  Admiralty  has 
no  jurisdiction  to  enforce  a  mortgage 
against  a  vessel.  Deely  r.  The  Ernest 
and  Alice,  (1868)  2  Hughes  70,  7  Fed. 
Cas.  No.  3,735;  Dean  v.  Bates,  (1846) 
2  Woodb.  &  M.  87,  7  Fed.  Cas.  No. 
3,704;  The  John  Jay,  (1853)  3  Blatch. 
67,  13  Fed.  Cas.  No.  7,352;  The  Sailor 
Prince,  (1867)  1  Ben.  461,  21  Fed.  Cas. 
No.  12,219;  The  J.  B.  Lunt  v.  Merritt, 
(1863)   13  Fed.  Cas.  No.  7,247. 

A  contract  by  which  a  vessel  is  mort- 
gaged to  secure  money  borrowed  to  pay 
the  purchase  price  thereof  is  not  mari- 
time in  character,  and  a  court  of  admi- 
ralty will  not  entertain  a  suit  by  the 
mortgagee  to  recover  possession  of  the 
vessel  thereunder.  The  Clifton,  (C.  C.  A. 
41  h  Cir.  1906)  143  Fed.  460,  74  C.  C.  A.' 
594. 

A  District  Court  in  Admiral tv  has  no 
jurisdiction  to  try  equitable  titles  to  mari- 
time property,  or  to  enforce .  equities  be- 
tween mortgagor  and  mortgagee.  Its  ju- 
risdiction over  maritime  property  is  lim- 
ited to  the  legal  title.  Bogart  v.  The 
Steamboat  John  Jay,  (1854)  17  How. 
399,  15  U.  S.  (L.  ed.)  95;  The  Steamer 
Eclipse,    (1890)     135    U.    S.    599,    10    S. 


Ct.  873,  34  U.  S.  (L.  ed.)  269;  Kynoch 
V.  The  Propeller  S.  C.  Ives,  (1856) 
Newb.  Adm.  205,  14  Fed.  Cas.  No. 
7,958;  The  William  D.  Rice,  (1857)  3 
Ware  134,  29  Fed.  Cas.  No.  17,691; 
Davis  V.  Child,  (1840)  2  Ware  78,  7  Fed. 
Cas.  No.  3,628;  Deely  v.  The  Brigantine 
Ernest  and  Alice,  (1868)  2  Hughes  70; 
The  Martha  Washington,  (1860)  3  Ware 
245,  16  Fed.  Cas.  No.  9,148;  The  C.  C. 
Trowbridge,  (1883)  14  Fed.  874;  Wen- 
berg  r.  A  Cargo  Mineral  Phosphate, 
(1883)  15  Fed.  285;  The  Amelia,  (1877) 
23  Fed.  406,  note,  1  Fed.  Cas.  No.  275; 
The  G.  Reusens,  (1885)  23  Fed.  403; 
The  Ella  J.  Slaymaker,  (1886)  28  Fed. 
767. 

13.  Affreightment  and  Cliarier-poArtiet 

Contracts  of  affreightment  are  matters 
of  admiralty  jurisdiction.  U.  S.  Shipping 
Co.  f.  U.  S.,  (1906)    146  Fed.  914. 

Libelant  chartered  a  vessel  and  made 
advances  for  her  disbursements  to  the 
master,  pursuant  to  the  terms  of  the 
charter-party,  which  provided  that  such 
advances  should  be  deducted  in  all  cases 
from  the  freight  and  should  be  so  re- 
ceipted for  the  master  on  the  bills  of  lad- 
ing. They  were  so  receipted  for,  but  in 
settling  the  freight  at  the  end  of  the 
voyage,  through  oversight  or  mistake,  a 
part  of  such  advances  were  not  deducted, 
and  the  owner  of  the  vessel  refused  to 
repay  the  same.  It  was  held  that  a  suit 
to  recover  the  same  was  one  for  breach 
of  the  charter,  of  which  a  court  of  ad- 
miralty had  jurisdiction,  and  that  it 
might  be  brought  in  rem  against  the  ves- 
sel, which  was  bound  for  the  performance 
of  the  contract.  The  Oceano,  (1906)  148 
Fed.  131. 

It  has  always  been  held  that  a  contract 
of  affreightment  or  a  charter-party  to  be 
performed  on  the  high  seas,  or  on  nav- 
igable tide  water  between  ports  of  dif- 
ferent states,  was  within  the  jurisdiction 
of  the  District  Court  in  Admiralty.  New 
Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  (1848)  6  How.  344,  12  U.  S.  (L. 
ed.)  465;  Rich  t?.  Lambert,  (1851)  12 
How.  347,  13  U.  S.  (L.  ed.)  1017;  The 
Huntress,  (1840)  2  Ware  89,  12  Fed. 
Cas.  No.  6,914;  Carpenter  t*.  The  Schooner 
Emma  Johnson,  (1861)  1  Cliflf.  633.  6 
Fed.  Cas.  No.  2,430;  Smith  v.  The  Sloop 
Pekin,  (1830)  Gilp.  203,  22  Fed.  Cas. 
No.  13,090;  The  Schooner  Vt)lunteer, 
(1834)  1  Sumn.  551,  28  Fed.  Cas.  No. 
16,991. 

But  jurisdiction  was  at  one  time  denied 
to  the  federal  District  Court  in  cases  of 
affreightment  or  charter-parties  to  be 
performed  on  navigable  waters  between 
ports  of  the  same  state.  These  decisions 
rested  upon  the  assumption  that  the 
restricti<m  upon  the  commercial  power  of 
the  United  States  operated  as  a  consti- 
tutional limitation  of  the  jurisdiction  in 
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admiralty  over  contracta.  The  Steam- 
boat Thomas  Jefferson,  (1825)  10  Wheat. 
428,  6  U.  S.  (L.  ed.)  358;  The  Steamboat 
Orleans  t\  Phoebus,  (1837)  11  Pet.  175, 
9  U.  S.  (L.  ed.)  677;  New  Jersey  Steam 
Nav.  Co.  V.  Merchaiits'  Bank,  (1848)  6 
How.  344,  12  U.  S.  (L.  ed.)  465;  Allen 
V.  Newberry,  (1858)  21  How.  244,  16 
U.  S.  (L.  ed.)  110;  Maguire  v.  Card, 
(1858)  21  How.  248,  16  U.  S.  (L.  ed.) 
118. 

This  distinction  has  been  distinctly 
denied  in  more  recent  cases.  Thus,  in 
the  case  of  The  Propeller  Genesee  Chief 
r.  Fitzhugh,  (1851)  12  How.  443,  13  U. 
S.  (L.  ed.)  1058,  the  chief  justice,  speak- 
ing for  the  court,  and  speaking  with 
special  reference  to  admiralty  jurisdic- 
tion, said :  "  Nor  can  the  jurisdiction  of 
the  courts  of  the  United  States  be  made 
to  depend  on  regulations  of  commerce. 
They  are  entirely  distinct  things,  having 
no  necessary  connection  with  one  an- 
other, and  are  conferred  in  the  Constitu- 
tion by  separate  and  distinct  grants.*' 
See  also  The  Propeller  Commerce,  (1861) 
1  Black  577,  17  U.  S.  (L.  ed.)   109. 

And  it  is  now  held  that  the  fact  that  a 
contract  of  affreightment  or  charter-party 
is  to  be  performed  wholly  between  ports 
within  the  same  state  and  on  inland 
waters  does  not  exclude  it  from  the  ad- 
miralty jurisdiction  of  the  courts  of  the 
United  States.  The  admiralty  jurisdic- 
tion conferred  by  the  Constitution  and 
laws  upon  these  courts  extends  to  all  con- 
tracts of  a  maritime  character  to  be  per- 
formed upon  navigable  waters.  The  feel- 
fast,  (1868)  7  Wall.  624,  19  U.  S.  (L. 
ed.)   266;  The  Mary  Washington,  (1865) 

I  Abb.  1,  16  Fed.  Cas.  No.  9,229;  The 
Barge  Leonard,  (1869)  3  Ben.  263,  15 
Fed.  Cas.  No.  8,256;  The  Canal  Boat  E. 
M.  McChesney,  (1875)  8  Ben.  150,  8  Fed. 
Cas.  No.  4,463;  The  Gate  City,  (1872) 
5  Biss.  200,  10  Fed.  Cas.  No.  5,267;  The 
Flash,  (1847)  Abb.  Adm.  67,  9  Fed.  Cas. 
No.  4,857;  The  Elmira  Shepherd,  (1871) 
8  Blatchf.  341,  8  Fed.  Cas.  No.  4,418. 

If  a  charter-party  embraces  stipula- 
tions merely  of  a  personal  nature,  having 
no  relation  to  a  maritime  service  in  the 
safe  carrying  and  delivery  of  the  cargo, 
courts  of  admiralty  have  no  jurisdiction 
to  afford  relief  for  a  breach  of  such  part 
of  the  contract.  Still  less  have  they 
jurisdiction  where  such  stipulations  are 
contained  in  an  instrument  distinct  from 
the  charter-party.  Alberti  v.  The  Brig 
Virginia,  (1840)  2  Paine  115,  1  Fed.  Cap. 
No.  141;  The  Hardy,   (1570)    1  Dill.  460, 

II  Fed.  Cas.  No.  6,056;  The  St.  Joseph, 
(1878)  10  Chicago  Leg.  N.  269,  21  Fed. 
Cas.  No.  12,230. 

The  District  Court  in  Admiralty  has 
no  jurisdiction  for  a  breach  of  an  execu- 
tory contract,  for  personal  services  to  be 
rendered  to  a  vessel  in  port  in  procuring, 
making  ready,  or  selling  her  cargo.  Al- 
bert!  r.    The   Virginia,    (1840)    2    Paine 


116,  1  Fed.  Cas.  No.  141;  Watetbury  D. 
Myrick,  (1828)  Blatchf.  &  H.  Adm.  34, 
29  Fed.  Cas,  No.  17,253;  United  Hy- 
draulic Cotton-P^ess  Co.  r.  The  Alex- 
ander McNeal,  (1874)  20  Int.  Rev.  Rec 
175,  24  Fed.  Cas.  No.  14,404;  The  Bark 
Joseph  Cunard,  (1845)  01c  Adm.  120, 
13  Fed.  Cas.  Na  7,535;  The  Ole  Oleson, 
(1884)  20  Fed.  384. 

Passage  contracts  are  placed  upon  the 
same  footing  as  contracts  of  affreight- 
ment and  charter-parties.  The  Moses 
Taylor,  (1866)  4  Wall.  411,  18  U.  S. 
(L.  ed.)  397;  Chamberlain  v.  Chandler, 
(1823)  3  Mason  242,  5  Fed.  Cas.  No. 
2,575;  Walsh  v.  The  Steamboat  H.  M. 
Wright,  (1854)  Newb.  Adm.  494,  29  Fed. 
Cas.  No.  17,115;  Stone  r.  The  Relampago, 
(1849)  23  Fed.  Cas.  No.  13,486;  M'Afee 
i\  The  Barque  Creole,  (1861)  1  Phila. 
(Pa.)  190,  8  Leg.  Int.  (Pa.)  82,  15  Fed. 
Cas.  No.  8,655;  Dennison  r.  The  Wataga, 
(1854)  1  Phila.  (Pa.)  468,  11  Leg.  Int. 
(Pa.)  7,  7  Fed.  Cas.  No.  3J99;  The 
Wright,  30  Fed.  Cas,  No.  18,072;  Poup- 
pirt  r.  Elder  Dempster  Shipping,  (1903) 
122  Fed.  983. 

A  libel  in  admiralty  in  rem  was  main- 
tainable for  injuries  to  a  passenger  of  a 
steamboat  on  the  Great  Lakes  resulting 
from  negligence  in  the  performance  of  the 
transportation  contract,  by  reason  of 
which  negligence  the  passenger's  state- 
room was  entered,  and  she  was  assaulted 
and  robbed.  The  Western  States,  (C.  C 
A.  2d  Cir.  1908)  159  Fed.  354.  86  C.  C, 
A.  354,  certiorari  denied  (1908)  210  U. 
S.  433,  28  S.  Ct.  762,  62  U.  S.  (L.  ed.) 
1136. 

14.  Insurance 

Marine  insurance. — A  contract  of  marine 
insurance  is  a  maritime  contract  and 
within  the  jurisdiction  of  the  District 
Court  in  Admiralty  though  such  jurisdic- 
tion is  not  exclusive.  New  England  Mut. 
Marine  Ins.  Co.  v,  Dunham,  (1870)  11 
Wall,  1,  20  U.  S.  (L.  ed.)  90;  De  Lovio 
V.  Bolt,  (1815)  2  Gall.  398,  7  Fed.  Cas. 
No.  3,776;  New  England  Mut.  Marine 
Ins.  Co.  V,  Dunham,  (1871)  3  Cliff.  332, 
371,  18  Fed.  Cas.  No.  10,155;  Gloucester 
Ins.  Co.  V.  Younger,  (1855)  2  Curt.  322, 
10  Fed.  Cas.  No.  6,487;  The  Guiding 
Star,  (1881)  9  Fed.  521. 

But  contracts  leading  up  to  policies  of 
marine  insurance  and  suits  for  the 
reformation  of  such  policies  are  not 
within  the  jurisdiction  of  the  District 
Court  in  Admiralty.  Andrews  r.  Essex 
Fire,  etc.,  Ins.  Co.,  (1822)  3  Mason  6, 
1  Fed.  Cas.  No.  374;  Marquardt  ©. 
French,  (1893)  63  Fed.  603;  Williams  v. 
Providence  Washington  Ins.  Co.,  (1893) 
56  Fed.  159. 

A  court  of  admiralty  is  without  juris- 
diction of  an  action  against  an  agent 
who  issued  a  policy  of  marine  insurance, 
brought  under  Act  Pa.  May  1,  1876  (P. 
L.    66),    I   48,   which   provides   that   the 
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agent  of  any  foreign  company  which  does 
not  comply  with  the  laws  of  the  state 
shall  be  personally  liable  "on  all  con- 
tracts of  insurance"  made  by  him  on 
behalf  of  such  company.  Such  an  action 
is  not  one  on  contract,  but  one  to  recover 
statutory  damages  for  a  tort  committed 
in  violating  the  law,  and  imposed  for  the 
benefit  of  the  person  injured,  and  is  not 
maritime.  Reliance  Lumber  Go.  r.  Roths- 
child,   (1904)    127  Fed.  745. 

Maritime  lire  insmmnoe. — ^A  policy  of  in 
su ranee  on  a  vessel  engaged  in  naviga- 
tion, although  it  insures  her  against  Are 
risks  alone,  is  a  maritime  contract  be- 
cause of  its  subject-matter,  and  an  action 
in  personam  to  enforce  payment  thereon, 
is  within  the  jurisdiction  of  a  court  of 
admiralty.  North  German  Fire  Ins.  Co. 
r.  Adams,  (C.  C.  A.  7th  Cir.  1906)  142 
Fed.  439,  73  C.  C.  A.  665. 

IX.   FOBEIGN  PEBBONS  OB  PBOFEBTT 

In  general. —  The  District  Courts  in  Ad- 
miralty may  take  jurisdiction  of  contro- 
versies of  a  maritime  nature  between  for- 
eigners or  as  to  foreign  property  within 
the  jurisdiction  of  the  court.  Ex  p.  New- 
man, (1871)  14  Wall.  152,  20  U.  S.  (L.  ed.) 
877;  Thomassen  v.  Whitwell,  (1877)  9  Ben. 
113, 23  Fed.  Cas.  No.  13,928;  Mason  v.  The 
Ship  Blaireau,  (1804)  2  Cranch  240, 2  U.  S. 
(L.  ed.)  266;  Bernhard  v,  Greene,  (1874) 
3  Sawy.  230,  3  Fed.  Cas.  No.  1,349;  The 
Sailor's  Bride,  (1S59)  Brown  Adm.  68, 
21  Fed.  Cas.  No.  12,220;  The  Napoleon, 
(1845)  01c.  Adm.  208,  17  Fed.  Gas.  No. 
10,016;  Davis  v.  Leslie,  (1848)  Abb.  Adm. 
123,  7  Fed.  Cas.  No.  3,639;  Bucker  r. 
Klorkgeter,  (1849)  Abb.  Adm.  402,  4 
Fed.  Gas.  No.  2,083;  The  Bee,  (1836)  1 
Ware  332,  3  Fed.  Gas.  No.  1,219. 

Salvage  services. —  This  applies  to  suits 
for  salvage  services.  The  Maggie  Ham- 
mond, (1869)  9  Wall.  435,  19  U.  S.  (L. 
ed.)  772;  The  Sailor's  Bride,  (1859) 
Brown  Adm.  68,  21  Fed.  Cas.  No.  12,220; 
One  Hundred  and  Ninety-four  Shawls, 
(1848)  Abb.  Adm.  317,  18  Fed.  Cas.  No. 
10,521;  The  Bee,  1  Ware  336,  3  Fed.  Cas. 
No.  1,219;  Boult  i?.  The  Ship  Naval 
Reserve,   (1881)   5  Fed.  209. 

Seaman's  wages. —  To  suits  for  seaman's 
wages.  Bucker  i*.  Klorkgeter,  (1849)  Abb. 
Adm.  402.  4  Fed.  Cas.  No.  2,083;  The  In- 
fanta, (1848)  Abb.  Adm.  263,  13  Fed.  Cas. 
No.  7,030;  The  Gazelle,  (1858)  1  Sprague 
378,  10  Fed.  Cas.  No.  5,289;  The  Bark 
Lilian  M.  Vigus,  (1879)  10  Ben.  385,  15 
Fed.  Cas.  No.  8,346;  The  Napoleon,  (1845) 
Olc.  Adm.  208,  17  Fed.  Cas.  No.  10,015; 
The  Sirius,  (1891)  47  Fed.  825;  The  Araa- 
lia,  (1880)  3  Fed.  652;  The  Topsy,  (1890) 
44  Fed.  631;  The  Champion,  (1877)  5  Fed. 
Cas.  No.  2,584;  The  Karoo,  (1892)  49  Fed. 
651;  The  Hermine,  (1874)  3  Sawy.  80, 
11  Fed.  Cas.  No.  6,409;  The  Pawashick, 
(1872)  2  Lowell  142,  19  Fed.  Cas.  No. 
10,851;     Armstrong    v.    The    Rydesdale, 


(1862)  1  Fed.  Cas.  No.  547;  Orr  v.  The 
Achsah,  (1849)  18  Fed.  Cas.  No.  10,586; 
Reynolds  p.  The  Simoon,  (1863)  20  Fed. 
Cas.  No.  11,733. 

Torts. —  To  suits  for  torts.  Patch  v. 
MarshaU,  (1853)  1  Curt.  452,  18  Fed.  Gas. 
No.  10,793;  Bernhard  v,  Greene,  (1874)  3 
Sawy.  230,  3  Fed.  Cas.  No.  1,349;  The 
Noddleburn,  (1886)  28  Fed.  855;  The 
City  of  Carlisle,  (1889)  30  Fed.  807; 
The  Welhaven,  (1892)  55  Fed.  80;  Bolden  • 
V.  Jensen,  (1895)   70  Fed.  505. 

Collisions. —  To  suits  for  collisions.  The 
Belgenland,  (1885)  114  U.  S.  365,  6  S.  Ct. 
866,  29  U.  S.  (L.  ed.)  152;  The  Bark  Jupi- 
ter, (1867)  1  Ben.  536,  14  Fed.  Cas.  No. 
7,585;  The  Steamship  Russia,  (1869) 
3  Ben.  471,  21  Fed.  Cas.  No.  12,168;  The 
Propeller  East,  (1877)  9  Ben.  76,  8  Fed. 
Cas.  No.  4,251;  Thomassen  v.  Whitewell, 
(1877)  9  Ben.  113,  23  Fed.  Cas.  No. 
13,928;  The  Belgenland,  (1881)  9  Fed. 
676;  Jensen  v.  The  Steam  Ship  Belgen- 
land, (1880)  5  Fed.  86,  14  Phila.  (Pa.) 
512;  Chubb  v.  Hamburg  American  Packet 
Co.,  (1889)  39  Fed.  431. 

Charter-party  and  affreightment. —  To 
suits  on  contracts  of  charter-party  and 
affreightment.  The  Maggie  Hammond, 
(1869)  9  Wall.  435,  19  U.  S.  (L.  ed.) 
772;  Boult  V,  The  Ship  Naval  Reserve, 
(1881)   5  Fed.  209. 

Bottomry  bonds. —  To  suits  to  enforce 
bottomry  bonds.  The  Jerusalem,  (1814) 
2  Gall.  191,  13  Fed.  Cas.  No.  7,293. 

Rule  stated.—  *'  It  is  the  settled  law  of 
this  country  that  our  admiralty  courts 
have  jurisdiction  over  suits  between  for- 
eigners, if  the  subject-matter  of  the  con- 
troversy is  of  a  maritime  nature,  and  the 
ship  or  party  to  be  charged  is  within  the 
jurisdiction  of  the  court.  It  is  a  jurisdic- 
tion the  court  may  decline  to  exercise 
where  for  some  special  reason  it  appears 
to  be  inexpedient."  Fairgrieve  v.  Marine 
Ins.  Co.,  (C.  G.  A.  8th  Cir.  1899)  94  Fed. 
686,  37  C.  C.  A.  190,  quoted  in  The  Koen- 
igin  Luise,  (1910)  184  Fed.  170,  which  held 
that  the  alienage  of  a  seaman  did  not  dis- 
entitle him  to  maintain  a  suit  in  a  court 
of  admiralty  against  a  foreign  vessel 
within  the  jurisdiction. 

Where  the  aid  of  an  American  court  of 
admiralty  is  invoked  in  a  settlement  for 
wages  between  foreign  seamen  and  a  for- 
eign vessel,  in  the  absence  of  treaty  stipu- 
lations, it  rests  in  the  discretion  of  the 
court  whether  it  will  take  jurisdiction,  and 
the  courts  are  inclined  to  take  jurisdiction 
when,  but  only  when,  it  is  necessary  to 
prevent  a  failure  of  justice.  The  Albani, 
(1909)  169  Fed.  220,  dismissing  the  libel 
under  the  particular  circumstances. 

A  federfld  admiralty  court  is  not  bound 
to  exercise  jurisdiction  of  a  libel  for  wages 
brought  by  alien  seamen  against  a  foreign 
vessel,  but  will  use  its  discretion.  Where 
the  voyage  is  ended,  "  jurisdiction  is  usu- 
ally exercised  in  the  absence  of  reasons  to 
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tiie  contrary."  The  Bound  Brook,  (1906) 
146  Fed.  160. 

A  United  States  court  of  admiralty  has 
jurisdiction  of  a  suit  by  a  seaman  against 
a  foreign  vessel  to  recover  wages,  and  the 
exercise  of  such  jurisdiction  is  discretion- 
ary. Where  the  libelant  is  an  American 
citizen,  signed  in  an  American  port,  al- 
though on  board  the  vessel,  and  claims  to 
have  been  wrongfully  discharged,  jurisdic- 
tion will  be  entertained.  The  August  Bel- 
mont, (1907)   153  Fed.  639. 

A  court  of  admiralty  of  the  United 
States  may,  in  its  discretion,  take  juris- 
diction of  a  suit  by  seamen  to  recover 
wages  from  a  foreign  ship,  and  will  exer- 
cise such  discretion  in  favor  of  jurisdic- 
tion where  libelants  are  American  seamen 
and  a  strong  case  for  immediate  relief  is 
shown,  or"  where  they  invoke  the  provi- 
sions of  the  statutes  of  the  United  States. 
The  Alnwick,  (1904)    132  Fed.  117. 

The  provision  of  the  treaty  of  Dec.  11, 
1871,  art.  13,  between  the  German  Empire 
and  the  United  States,  that  the  consular 
agents  of  either  country  *'  shall  have  ex- 
clusive charge  of  the  internal  order  of  the 
merchant  vessels  of  their  nation,  and  shall 
have  the  exclusive  power  to  take  cog- 
nizance of  and  to  determine  differences  of 
every  kind  which  may  arise,  either  at  sea 
or  in  port,  between  the  captains,  oflScers, 
and  crews,"  does  not  include  a  claim  by  a 
seaman  against  a  vessel  or  owner  for  a 
tort,  so  as  to  exclude  the  jurisdiction  of  a 
United  States  court  of  admiralty  of  a  suit 
on  such  a  claim  against  a  Qerman  vessel. 
The  Baker,  (1907)  157  Fed.  485.  But  the 
court  is  without  jurisdiction  of  a  suit 
against  a  German  vessel  to  recover  wages, 
brought  by  seamen  who  are  not  citizens  of 
the  United  States,  but  who  signed  before 
a  German  consul  in  a  port  thereof  and 
were  discharged  in  another  port  after  com- 
pleting their  term  of  service  without  ob- 
jection ;  and  such  jurisdiction  is  not  con- 
ferred merely  by  the  fact  that  they  were 
paid  wages  in  advance,  in  violation  of  the 
Act  of  Dec.  21,  1898,  ch.  28,  f  24,  30  Stat. 
L.  763.  The  Bound  Brook,  (1906)  146 
Fed.  160.  The  treaty  provision  does  not, 
however,  deprive  the  admiralty  courts  of 
the  United  States  of  jurisdiction  to  deter- 
mine the  rights  of  an  American  seaman 
who  enters  and  leaves  the  service  of  a 
German  vessel  within  this  country.  The 
Neck,  (1905)   138  Fed.  144. 

The  Admiralty  Court  has  jurisdiction 
of  a  suit  against  the  charterer  of  a  for- 
eign vessel  to  recover  for  damage  to  cargo 
where  it  obtains  jurisdiction  over  the  de- 
fendant, notwithstanding  a  provision  of 
the  bill  of  ladinfT  that  any  disputes  aris- 
ing thereunder  shall  be  determined  by  the 
law  of  a  foreign  country  and  in  a  court 
thereof.  Gough  v.  Hamburg  Amerikan- 
ische  Packelfahrt  Aktiengesellschaft^ 
(1907)    158  Fed.  174. 

A  court  of  admiralty  of  the  United 
States  has  jurisdiction   of   an    action   iu 


personam  against  the  owner  of  a  foreign 
ship  to  recover  for  injuries  sustained  by 
an  American  passenger  on  the  high  seas, 
irrespective  of  the  law  of  the  ship's  flag, 
the  case  being  governed  by  the  general 
maritime  law  as  administered  in  this 
countrv.  Elder  Dempster  Shipping  Co.  v. 
Pouppirt,  (C.  C.  A.  4th  Cir.  1903)  125 
Fed.  732,  60  C.  C  A.  500. 

A  court  of  admiralty  of  the  United 
States  is  not  required  to  decline  juris- 
diction of  a  suit  brought  against  foreign 
vessels,  seized  within  its  jurisdiction,  be- 
longing to  different  nations,  for  an  in- 
jury w-hich  took  place  on  the  high  seas,  in 
the  absence  of  any  treaty  provision  affect- 
ing the  case.  The  Kaiser  Wilhelm  der 
Grosse,   (1909)    175  Fed.  215. 

The  ri^ht  to  object  to  the  assumption 
of  jurisdiction  by  a  court  of  admiralty  in 
a  suit  by  a  foreign  subject  against  a 
vessel  of  his  own  country  is  waived  by  a 
general  appearance  and  the  filing  of  an 
answer  by  the  claimant.  The  Ucavali, 
(1908)    159  Fed.  800. 

Where  in  a  suit  between  foreigners  to 
recover  for  breach  of  a  contract,  no  part 
of  which  was  executed  within  the  United 
States,  a  court  of  admiralty  in  the  exer- 
cise of  its  discretion  refused  to  tak§  juris- 
diction, it  was  held  in  a  subsequent  suit 
on  the  same  cause  of  action  brought  by 
an  assignee,  a  citiasen  of  the  district,  that 
as  the  assignment  was  colorable  and  for 
the  purpose  of  giving  the  court  jurisdic- 
tion, it  would  decline  to  take  jurisdiction. 
Goldman  v.  Furness,  (1900)  101  Fed.  467. 

Disputes  between  seamen  and  the  vessel 
are  sometimes  taken  out  of  the  jurisdic- 
tion of  the  District  Courts  in  Admiralty 
by  special  treaties  with  foreign  nations. 
See  The  Elwine  Kreplin,  (1872)  9 
Blatchf.  438,  8  Fed.  Cas.  No.  4,426;  The 
Kendept  t*.  The  Barque  Theodore  Komer, 
(1854)  3  Am.  L.  Reg.  47,  14  Fed.  Cas. 
No.  7,693;  The  Amalia,  (1880)  3  Fed. 
652;  The  Salomoni,  (1886)  29  Fed.  534; 
The  Burchard,  (1890)  42  Fed.  608. 

X.  Possessory  Suits 

Admiralty  has  jurisdiction  of  a  suit 
by  the  legal  owner  of  a  vessel  to  re- 
cover possession.  Ward  v.  Peck,  (1855) 
18  How.  267,  15  U.  S.  (L.  ed.)  383; 
The  Tilton,  (1830)  5  Mason  465,  23 
Fed.  Cas.  No.  14,054;  Blanehard  r. 
The  Martha  Washington,  (1860)  1  Cliff. 
463,  3  Fed.  Cas.  No.  1,513;  The  Friend- 
ship, (1855)  2  Curt.  426,  9  Fed.  Cas  Xa 
5,123;  Grigg  v.  The  Clarissa  Ann.  (1877) 
2  Hughes  89,  11  Fed.  Cas.  No.  5,826; 
Taylor  r.  The  Royal  Saxon,  (1849)  1 
Wall.  Jr.  C.  C.  311,  23  Fed.  Cas.  No. 
13,803;  The  Watchman,  (1832)  1  Ware 
232,  29  Fed.  Cas.  No.  17,251;  Cole  r.  The 
Brandt,  (1841)  6  Fed.  Cas,  No.  2,978; 
The  Daisy.   (1886)   29  Fed.  300. 

In   .1  possessory  action  a  court  of  ad- 
miralty may  take  notice  of  an  equitable 
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title  when  it  comes  up  incidentally,  und 
especially  when  it  is  alleged  by  way  of 
defense  by  the  claimant  in  possession. 
Chirurg  r.  Knickerbocker  Steam  Towage 
Co.,  (1909)   174  Fed.  188. 

In  a  possessory  action  in  a  court  of  ad- 
miralty to  recover  possession  of  vessels 
of  which  libelant  alleged  that  he  was 
owner  claimant,  a  corporation  filed  an 
answer  alleging  that  it  was  the  owner 
and  in  possession,  that  it  bought  and 
paid  for  the  ve.-isels  several  years  before, 
and  had  been  in  possession  ever  since, 
that  it  had  the  title  conveyed  to  its  then 
president  in  trust  for  it,  and  that  he,  al- 
though having  no  personal  interest  in 
such  vessels,  m  collusion  with  libelant, 
who  knew  all  of  the  facts,  fraudulently 
executed  a  bill  of  sale  to  libelant.  It 
was  held  that  such  answer  stated  a  de- 
fense cognizable  in  a  court  of  admiralty, 
"which  had  jurisdiction  to  determine 
whether  or  not  libelant's  title,  alleged  as 
the  basis  of  his  right  of  possession,  wa9 
fraudulent.  Chirurg  v.  Knickerbocker 
Steam  Towage  Co.,   (1909)    174  Fed.  188. 

Wlien  a  libel  for  the  possession  of  a 
vessel  shows  that  the  action,  which  it 
institutes,  involves  a  mortgage,  the  valid- 
ity of  which  the  court  would  be  required 
to  pass  upon,  and  to  try  questions  of 
fraud  and  mist.ike,  jurisdiction  will  not 
be  entertained  for  the  purpose  of  ousting 
the  mortgagee  from  possession.  The 
Helvs,  (1909)  173  Fed.  928.  In  The 
Nellie  T.,  (C.  C.  A.  2d  Cir.  1916)  235  Fed. 
117,  148  C.  C.  A.  611,  it  was  held  that  a 
time  charterer,  owner  pro  hac  vice,  could 
maintain  an  action  in  admiralty  against 
the  owner  for  possession  of  tlie  vessel. 

XI.  Pilotage  Suits 

Pilotage  suits  are  within  the  jurisdic- 
tion of  the  District  Court  in  Admiral ty, 
for  pilotage  service  is  maritime  in  its  na- 
ture. Hobart  v,  Drogan,  (1836)  10  Pet. 
108,  9  U.  S.  (L.  ed.)  363;  Ex  p.  McNeil, 
(1871)  13  Wall.  236,  20  U.  S.  (L.  ed.) 
624;  Ew  p,  Hagar,  (1881)  104  U.  S.  520, 
26  U.  8.  (L.  ed.)  816;  Gottfried  v.  Mil- 
ler, (1881)  104  U.  S.  521,  26  U.  S.  (L. 
ed.)  851;  The  California,  (1871)  1  Sawy. 
463,  4  Fed.  Cas.  No.  2,312;  The  Wave, 
(1831)  BlaU'hf.  &  H.  Adm.  235,  29  Fed. 
Cas.  No.  17,297;  The  George  S.  Wright, 
(1869)  Deady  591,  10  Fed.  Cas.  No. 
5,340;  The  Anne,  (1818)  1  Mason  508,  1 
Fed.  Cas.  No.  412;  The  Wave  i;.  Hyer, 
2  Paine  131,  29  Fed.  Cas.  No.  17,uOU; 
The  Alzena,    (1882)    14  Fed.   174. 

The  District  Court  in  Admiralty  has 
jurisdiction  of  a  suit  for  pilotage  fees 
given  by  a  state  law,  or  to  enforce  a  lien 
given  by  a  state  law  for  such  fees  on  the 
tender  and  refusal  of  service.  Ex  p. 
McNicl,  (1871)  13  Wall.  236,  20  U.  S. 
(L.  ed.)  624;  The  Kalmar,  (1879)  10 
Ben.  242,  14  Fed.  Cas.  No.  7,601;  The 
America,  (1867)  1  Lowell  176,  1  Fed.  Cas. 
No.  289;  The  C^Ufornia,  (1871)   1  Sawy. 


463,  4  Fed.  C^s.  No.  2,312;   The  William 
Law,    (1882)    14   Fed.   792;    The  Alzena, 

(1882)    14  Fed.  174;  The  Edith  Godden, 

(1885)   25  Fed.  511. 

A  federal  District  Court  has  jurisdic- 
tion to  enforce  against  a  vessel  a  lien 
given  by  a  state  law  for  a  penalty  for  a 
refusal  and  neglect  to  employ  a  pilot  as 
required     by     law.       The     Lida    Fowler, 

(1902)   113  Fed.  605. 

XII.  Salvaob 

A  court  of  admiralty  may  entertain 
a  suit  for  salvage,  in  which  the  claim- 
ant pleads  a  contract  under  which  it  is 
alleged  the  services  were  performed,  but 
which  libelant  seeks  to  avoid  on  the 
ground  of  fraud  or  mistake;  such  court 
having  equitable  jurisdiction,  in  the  sense 
of  applying  rules  of  equity  to  questions 
incidentally  arising  in  a  suit  within  its 
general  jurisdiction,  at  least  where  no 
objection  is  made  prior  to  the  hearing. 
The  Stanley  H.  Miner,  (1909)  172  Fed. 
486. 

"  It  is  settled  that  the  distress  or 
danger  from  which  a  vessel  has  been 
saved  need  not,  in  order  to  justify  a 
recovery  of  salvage  compensation,  have 
arisen  solely  by  reason  of  a  peril  of  the 
sea  in  the  strict  legal  acceptation  of 
those  words."  Accordingly,  a  court  of 
admiralty  has  jurisdiction  of  a  libel 
claiming  salvage  for  services  rendered  by 
tugs  in  subduing  a  fire  communicated 
from  the  shore  to  a  vessel  undergoing 
repairs  in  a  dry  dock  from  which  all  the 
water  had  been  emptied.  The  Jefferson, 
(1909)  215  U.  S.  130,  30  S.  Ct.  54,  64 
U.  S.   (L.  ed.)    125,  17  Ann.  Cas.  907. 

Where  a  charge  for  landing  a  steamer 
in  distress  was  really  a  claim  for  salvage, 
it  was  rightfully  cognizable  by  a  court  of 
admiralty  in-  a  proceeding  wherein  the 
members  of  the  salving  vessel's  crew 
could  participate;  and  hence  such  claim 
was  properly  withdrawn  from  an  action 
by  the  owner  of  the  salving  vessel  in  a 
state  court  against  the  owner  of  the  ves- 
sel saved  to  recover  on  an  account  for 
services  rendered,  etc.  Neel  i?.  Iron  City 
Sand  Co.,  (C.  C.  A.  3d  Cir.  1907)  149 
Fed.  980,  79  C.  C.  A.  490. 

The  District  Court  in  Admiralty  has 
exclusive  jurisdiction  over  all  questions 
as  to  salvage  services  to  vessels  afloat  or 
wrecked  on  the  high  seas  or  the  public 
navigable  waters  of  the  United  States, 
and  to  property  being  transported  on 
such  vessels.  Houseman  r.  Schooner 
North  Carolina,  (1841)  16  Pet.  40,  10 
U.  S.  (L.  ed.)  653;  The  Steamboat 
Cheeseman  v.  Two  Ferry-Boats,  (1870)  2 
Bond  363,  5  Fed.  Cas.  No.' 2,633;  Western 
Transp.  Co.  v.  The  Great  Western,  (1862) 
4  W^st  L.  Month.  281,  29  Fed.  Cas.  No. 
17,443;  Gates  v.  Johnson,  (1857)  Brun. 
Col.  Cas.  633,  10  Fed.  Cas.  No.  5,268; 
Williams  v.  The  Barge  Jennie  Lind, 
(1853)  Newb.  Adm.  443,  29  Fed.  Cas.  No. 
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17,723;  The  Brig  John  Gilpin,  (1845) 
01c.  Adm.  77,  13  Fed.  Caa.  Ko.  7,345; 
Brevoor  v.  The  Ship  Fair  American, 
(1800)  1  Pet.  Adm.  87,  4  Fed.  Cas.  No. 
1,847;  The  Wave,  (1831)  Blatchf.  k  H. 
Adm.  235,  29  Fed.  Cas.  No.  17,297. 

And  it  is  not  material  that  the  serv- 
ices were  x>erformed  under  a  written  con- 
tract, and  that  compensation  was  not  de- 
pendent upon  the  result.  The  Louisa 
Jane,  (1873)  2  Lowell,  295,  15  Fed.  Cas. 
No.  8,532;  The  Steamslup  Circassian, 
(1868)  2  Ben.  171,  5  Fed.  (Jas.  No.  2,723; 
The  A.  1).  Patchin,  (1849)  1  Blatchf.  414, 
1  Fed.  Cas.  No.  87;  The  Roanoke,  (1892) 
50  Fed.  574. 

Such  jurisdiction  is  not  confined  to 
American  property,  nor  to  cases  occur- 
ring in  American  waters.  Western 
Transp.  Co.  i\  The  Great  Western,  (1862) 
4  West  L.  Month.  281,  29  Fed.  Cas.  No. 
17,443;  The  Bee,  (1836)  1  Ware  332,  3 
Fed.  Cas.  No.  1,219;  One  Hundred  and 
Ninety-four  Shawls,  (1848)  Abb.  Adm. 
317,  18  Fed.  Cas.  No.  10,521;  The  Sailor's 
Bride,  (1859)  Brown  Adm.  68,  21  Fed. 
Cas.  No.  12,220. 

The  District  Court  in  Admiralty  has 
jurisdiction  of  a  suit  to  recover  for  sal- 
vage services  to  a  raft  of  logs  afloat  on 
navigable  waters.  Fifty  Thousand  Feet 
Timber,  (1871)  2  Lowell  64,  9  Fed.  Cas. 
No.  4,783;  A  Raft  Spars,  (1849)  Abb. 
Adm.  485,  20  Fed.  Cas.  No.  11,529; 
Muntz  t7.  A  Raft  Timber,  (1883)  15  Fed. 
556.  Contra,  Tome  v.  Four  Cribs  Lum« 
ber,  (1853)  Taney  (U.  S.)  533,  24  Fed. 
Cas.  No.  14,083. 

The  District  Court  in  Admiralty  has 
no  jurisdiction  of  a  claim  for  salvage 
services  rendered  to  a  floating  dry  dock 
permanently  moored  in  navigable  waters. 
Cope  p.  Vallette  Dry  Dock  Co.,  (1887) 
119  U.  S.  626,  7  S.  Ct.  336,  30  U.  S. 
(L.  ed.)  601,  affirming  (1882)  10  Fed. 
142;  Salvor  Wrecking  Co.  t?.  Sectional 
Dock  Co.,  (1876)  3  Cent.  L.  J.  640,  21 
Fed.  Cas.  No.  12,273. 

The  District  Court  in  Admiralty  has 
jurisdiction  of  a  claim  for  salvage  m  ex- 
tinguishing a'  fire  on  a  vessel  lying  at  a 
dock,  where  the  water  used  was  pumped 
to  the  vessel  by  an  engine  on  the  land, 
biit  was  directed  and  controlled  by  the 
firemen  on  the  deck  of  the  vessel.  The 
Huntsville,  (1860)  12  Fed.  Cas.  No. 
6,916. 

The  District  Court  in  Admiralty  has 
jurisdiction  of  a  suit  to  compel  distribu- 
tion or  to  recover  a  share  of  salvage  com- 
pensation. McConnochie  v.  Kerr,  (1881) 
9  Fed.  50;  McMullin  v.  Blackburn, 
(1893)   59  Fed.  177. 

XIII.  Mabitime  Contract 

"The  rule  is  well  settled  that  the  test 
of  admiralty  jurisdiction  in  contract  cases 
is  their  nature  and  subject-matter."  U.  S. 
Shipping  Co.  v.  U.  S.,  (1906)  146  Fed. 
914. 


**  No  pure  case  of  storage,  even  on  the 
water,  can  be  regarded  as  maritime  in 
its  character;"  but  where  the  storage  is 
incidental  to  the  transportation  of  the 
goods  stored  by  water,  as  where  they 
were  stored  by  the  carrier  for  delivery  to 
the  consignee,  it  is  maritime,  and  a  court 
of  admiralty  has  jurisdiction  of  an  action 
for  its  breach  by  nondelivery  to  the  con- 
signee. Evans  v.  New  York,  etc.  Steam- 
ship Co.,  (1906)   145  Fed.  841. 

A  contract  on  the  part  of  respondent,  a 
railroad  company  operating  a  line  of  road 
having  a  seaport  terminus,  to  furnish  to 
libelant  all  the  cargoes  which  it  then  had 
or  might  thereafter  have  at  such  port 
during  the  term  of  the  contract  for  siiip- 
ment  over  sea,  and  on  the  part  of  libelant 
to  furnish  steamships  to  carry  such 
cargoes,  is  maritime,  and  an  action  for 
its  breach  is  within  the  admiralty  juris- 
diction. Graham  v.  Oregon  R.,  etc,  O)., 
(1905)   135  Fed.  608. 

A  suit  to  recover  for  an  injury  to  a 
scow  from  a  charterer,  whose  duty  it  was 
to  exercise  ordinary  care  to  return  her  to 
the  owner  in  good  ex^ndition,  arises  out  of 
a  maritime  contract,  and  is  within  the 
admiralty  jurisdiction,  irrespective  of  the 
place  of  the  injury.  Dailey  r.  New  York, 
(1904)    128  Fed.  796. 

"A  towage  contract  is  a  maritime  con- 
tract." Mack  Steamship  Co.  v,  Thomp- 
son, (C.  C.  A.  6th  Cir.  1910)  176  Fed. 
499,  100  C.  C.  A.  57. 

A  contract  by  the  master  of  a  steam- 
boat to  collect  and  transport  certain 
cotton  seed  from  one  port  to  another 
within  a  reasonable  time,  for  freight 
specified,  is  a  maritime  contract,  a  breach 
of  which  entitles  the  shipper  to  recover 
damages  in  admiralty.  Florence  Cotton 
Oil  Co.  V.  Alabama  Towboat  Co.,  (C.  C. 
A.  6th  Cir.  1904)  128  Fed.  916,  63  C.  C. 
A.  641. 

A  corporation  of  Washington  contracted 
with  a  dock  company  to  bring  six  hun- 
dred Japanese  laborers  from  Honolulu  to 
Seattle  on  respondent  steamship,  owned 
by  a  steamship  company,  for  which  the 
corporation  was  to  pay  a  stated  sum  per 
head  for  carriage.  A  Japanese  agent  of 
the  dodc  company  in  Honolulu  advertised 
for  laborers  and  contracted  with  libelants 
and  others  to  transport  them  to  Seattle, 
collecting  from  them  a  part  of  the  pas- 
sage money  agreed  upon,  and  taking  their 
notes  for  the  balance.  A  representative 
of  the  steamship  company  went  to  Hono- 
lulu and  there  received  from  the  agent 
a  portion  of  the  passage  money,  and  is- 
sued tickets  for  carriage  to  Victoria,  B. 
C,  the  vessel  being  of  the  Canadian 
register  and  not  entitled  to  carry  pas- 
sengers from  there  to  any  United  States 
port.  Libelants  being  unable  to  read  the 
tickets,  which  were  in  English,  did  not 
know  that  they  were  not  to  be  taken  to 
Seattle  until  they  had  gone  on  bo&rd, 
but  on  learning  such  fact  left  the  vesseli 


JUDICIARY  (Jttd.  Code,  §  24) 


1023 


and  libeled  her  for  breach  of  the  con- 
tracts. It  was  held,  on  evidence  showing 
that  the  arrangement  between  the  dock 
company  and  the  steamship  company  was 
not  a  charter  but  a  joint  enterprise  in 
the  profits  of  which  each  was  to  share, 
and  that  the  Japanese  agent  who  made 
the  contracts  also  represented  the  owner 
of  the  vessel,  that  the  contracts  were 
maritime,  and  gave  a  ri^ht  of  action  in 
admiralty  against  the  ship.  The  Stanley 
Dollar,  (C.  C.  A.  9th  Cir.  1908)  160 
Fed.  911,  88  C.  C.  A.  93. 

While  a  suit  to  collect  brokerage  and 
money  expended  in  negotiating  a  charter 
party  is  not  a  case  of  admiralty  and 
maritime  jurisdiction,  nor  cognizable  in 
a  court  of  admiralty,  a  libel  which  al- 
leges that  libelant  as  agent  for  respondent 
executed  a  charter  party  in  his  own 
name,  by  which  respondent  became  ob- 
ligated as  his  principal,  and  that  by  rea- 
son of  respondent's  breach  of  the  contract 
libelant  was  compelled,  as  the  nominal 
party,  to  pay  damages  which  he  seeks  to 
recover  by  subrogation  to  the  rights  of 
the  other  party,  is  one  founded  on  the 
charter  party  and  within  the  admiralty 
jurisdiction.  Adler  v,  Oalbraith,  (1907) 
156  Fed.  259. 

A  vessel  insured  under  a  policy  pay- 
able to  the  owners  was  sunk;  the  insur- 
ance was  adjusted,  and  the  money  paid 
to  a  custodian  under  an  agreement 
between  the  owners,  various  lien  claim* 
ants,  and  certain  mortgagees,  that  it 
should  be  applied  ( 1 )  to  pay  for  the  rais- 
ing of  the  boat;  (2)  to  the  pa3mient  of 
all  maritime,  labor,  and  supply  liens 
against  it;  (3)  to  the  repair  of  said 
boat;  and  (4)  the  remainder  to  be  paid 
to  the  mortgagees.  The  boat  was  raised, 
but  was  not  repaired,  and  was  sold  in 
admiralty  proceedings  by  the  lien  claim- 
ants. It  was  decided  that  the  contract 
under  which  the  insurance  money  was 
held  was  maritime,  and  the  fund  subject 
to  administration  by  the  Admiralty  Court, 
unaffected  by  the  fact  that  the  contract 
was  not  fully  executed,  and  that  under 
its  terms  the  seamen  and  supply  claim- 
ants were  entitled  to  payment  from  the 
fund,  leaving  the  mortgagees  to  resort  to 
the  proceeds  of  the  vessel  for  any  de- 
ficiency on  their  claims.  The  Conveyor, 
(1906)    147  Fed.  686. 

XIV.  NONMASITIME    CONTRACT 

Where  a  contract  sued  on  is  not  mari- 
time, a  court  of  admiralty  is  without  ju- 
risdiction of  the  subject-matter,  which  can- 
not be  conferred  by  consent,  and  the 
objection  may  be  taken  at  any  time.  The 
Oceano,    (1906)    148  Fed.  131. 

A  sale  by  a  merchant  to  fishermen, 
who  are  about  to  go  on  a  fishing  voyage 
under  a  lay  contract,  of  tobacco,  clothing, 
and  other  articles  for  their  personal  use, 
is  not  a  maritime  transaction,  and  a 
court  of  admiralty  is  without  jurisdiction 


of  a  suit  to  enforce  collection  therefor, 
although  a  lien  is  claimed  on  the  vessel 
under  a  state  statute.  The  Mary  F.  Chis- 
holm,  (1904)    129  Fed.  814. 

A  lease  of  space  at  a  wharf  for  use  by 
a  vessel  at  a  fixed  annual  rent  is  a  lease 
of  real  estate,  and  not  a  maritime  con- 
tract on  which  a  suit  in  admiralty  can 
be  maintained  for  the  collection  of  the 
rent,  since  it  has  not  necessarily  any  con- 
nection with  navigation  or  the  commerce 
of  the  seas.  The  James  T.  Furber,  (1904) 
129  Fed.  808. 

A  contract  between  a  marine  insurance 
company  and  an  insurance  broker,  by 
which  the  latter  agreed  to  procure  insur- 
ance for  the  company  on  marine  risks  on 
commission,  and  to  be  responsible  for  all 
premiums  due  on  such  insurance^  is  not 
a  maritime  contract,  and  an  action 
thereon  by  the  company  to  recover  such 
premiums  is  not  cognizable  in  a  court  of 
admiralty.  8t  Paul  Fire,  etc,  Ins.  Co. 
V.  Birrell,  (1908)   164  Fed.  104. 

A  lease  to  a  steamer  and  owners  of  the 
privilege  of  running  a  line  of  steamers 
from  a  wharf  for  a  certain  term  for  a 
gross  rental,  which  gives  the  lessee  the 
exclusive  right  to  use  the  wharf  during 
such  term,  and  contains  a  covenant  on 
his  part  to   restore  it  in  as  good  con^ 
dition  as  when  the  lease  went  into  effect, 
with  certain  exceptions,  and  which  makes 
the    rent    payable,    whether    or    not   the 
wharf  is  used  by  the  lessee,  is  not  wholly 
a  maritime  contract,  and  cannot  be  en- 
forced in  a  court  of  admiralty,  nor  can 
the  lessor  be  permitted  to  waive  the  con- 
tract and   enforce   a  lien   on   the  vessel 
named  for  wharfage  for  such  use  as  she 
in   fact  made  of  the  wharf;    the   rights 
and   remedies  of   the  parties  being  gov- 
erned   by    the    contract    as    made.      The 
James  T.  Furber,    (1907)    157  Fed.   126. 
A  corporation  organized  to  conduct  a 
boys'    scliool    on    shipboard    chartered    a 
vessel  for  the  purpose,  and  also  entered 
into  contracts  with  libelants,  by  which  it 
engaged    to   take    pupils    for   the   school 
year,  who  were  to  be  received  on  board 
and    taught    the    ordinary    studies    of    a 
preparatory  course.     During  the  year  the 
ship   was  to   make   a  voyage  to   foreign 
countries,  and  the  pupils  were  to  be  or- 
ganized   into    a    cadet    corps    and    given 
instruction  in  nautical  and  naval  matters. 
It  was  held  that  such  contracts  were  not 
maritime,  and  that  their  breach  by  the 
corporation  did  not  give  libelant  a  lien 
on  .the   vessel   enforceable   in    admiralty. 
The  Pennsylvania,  (C.  C.  A.  2d  Cir.  1907)     . 
154  Fed.  9,  83  C.  C.  A.  139. 

A  bond  given  by  the  charterer  of  a  ves- 
sel to  secure  his  performance  of  the  condi- 
tions of  the  charttT-party,  which  neither 
requires  nor  authorizes  the  surety  to  per- 
form such  contract  in  case  of  the  default 
of  the  principal,  but  merely  to  respond  in 
damages  for  its  breach,  is  not  a  maritime 
contract,    and   an    action   thereon    is   not 
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within  the  admiralty  jurisdiction.  Pacific 
Surety  Co.  v.  Leatham,  etc.,  Towing,  etc., 
Co.,  (C.  C.  A.  7th  Cir.  1907)  151  Fed. 
440,  80  C.  C.  A.  070. 

A  traffic  agreement  between  a  railroad 
company  and  the  owner  of  certain  steam- 
ehips,  which  were  to  be  used  in  connection 
with  the  railroad  of  the  first  party  as  a 
part  of  a  through  line  of  transportation, 
by  which  agreement  the  parties  were  to 
co-operate  in  the  operation  of  such  line 
and  divide  the  recipts  as  connecting  car- 
riers, as  therein  specified  in  detail,  is  not 
maritime  in  its  nature,  and  a  court  of 
admiralty  is  without  jurisdiction  of  a  suit 
for  its  breach.  Graham  v,  Oregon  R., 
etc.,  Co.,   (1904)    134  Fed.  454. 

A  contract  to  furnish  material  for  the 
construction  of  a  dock,  reserving  a  lien 
thereon  to  the  seller,  is  not  a  matter  of 
maritime  jurisdiction,  within  the  exclu- 
sive cognizance  of  the  federal  courts, 
Arnold  r.  Eastin,  (1903)  116  Ky.  686,  76 
S.  VV.  855. 

XV.  Mixed  Contract 
Contracts  of  a  mixed  nature  are  not 
cognizable  in  the  admiralty  courts,  and 
where  the  principal  subject-matter  of  a 
controversv  belongs  to  the  jurisdiction  of 
a  court  of  common  law  or  of  equity,  the 
incidental  matters  must  also  be  relegated 
to  the  appropriate  jurisdiction,  although 
of  themselves  they  might  be  cognizable  in 
admiralty.  The  Pennsvlvania,  (C.  C.  A. 
2d  Cir.  1907)   164  Fed.  9,  83  C.  C.  A.  139. 

XVI.   PROCEED!  NO  TO  LiMIT  LIABILITY 

A  proceeding  to  limit  the  liability  of 
ship  owners  is  a  matter  within  the  exclu- 
sive jurisdiction  of  the  District  Court  in 
Admiralty  and  possession  of  the  vessel 
is  not  essential  to  the  jurisdiction  of  the 
court.  Butler  v.  Boston,  ^tc,  Steamship 
Co.,  (1889)  130  U.  S.  527,  9  S.  Ct.  612, 
32  U.  S.  (L.  ed.)  1017;  Norwich,  etc., 
Transp.  Co.  v.  Wright,  (1871)  13  Wall. 
104,  20  U.  S.  (L.  ed.)  585;  Matter  of 
Providence,  etc.,  Steamship  Co.,  (1872) 
6  Ben.  124,  20  Fed.  Cas.  No.  11,451;  Mat- 
ter of  Steamboat  City  of  Norwich.  (1873) 
6  Ben.  330,  5  Fed.  Cas.  No.  2,762;  The 
Mendota,  (1882)  14  Fed.  358;  The  Gar- 
den City,  (1886)  26  Fed.  766;  The  Mary 
Lord,  (1887)  31  Fed.  416;  Elwell  v. 
Geibei,  (1887)  33  Fed.  71;  The  Tolches- 
ter,  (1890)   42  Fed.  180. 

But  the  court  cannot  take  jurisdiction 
of  a  petition  to  limit  liability  where  it 
would  not  have  jurisdiction  originally  of 
the  cause  of  action  involved.  Ex  p. 
Phenix  Ins.  Co..  (1886)  118  U.  S.  610,  7 
S.  Ct.  25,  30  U.  S.   (L.  ed.)   274. 

X\T^T.  Controversies  between  Vessel 

Owners 

The  District  Court  in  Admiralty  has  ju- 
risdiction of  a  suit  between  v3S8el  owners 
for  a  sale  and  a  distribution  of  the  pro- 


ceeds or  to  secure  the  value  of  a  dissent- 
ing minoritv's  interest  The  Orleans  v, 
PhcBbus,  (1837)  11  Pet.  175,  9  U.  S, 
(L.  ed.)  677;  The  Annie  H.  Smith, 
(1878)  10  Ben.  110,  1  Fed.  Cas.  No.  420; 
The  vSeneca,  (1829)  3  WaU.  Jr.  C.  C.  395, 

21  Fed.  Cas.  No.  12,670,  reversing  The 
Ocean  Belle,  (1872)  6  Ben.  253,  18  Fed. 
Cas.  No.  10,402;  Tunno  r.  The  Betsina, 
(1857)  5  Am.  L.  Reg.  406,  24  Fed.  Cas. 
No.  14,236;  The  Marengo,  (1866)  I 
Lowell  62,  16  Fed.  Cas.  No.  9,065;  Coyne 
i*.  Caples,   (1881)   8  Fed.  638. 

XVIII.  Nonmaritime  Transactions  in 

General 

It  is  true  that  a  court  of  admiralty  is 
often  spoken  of  as  one  of  equity,  but  that 
phrase  means  no  more  than  that  equitable 
principles  are  applied  to  the  solution  of 
matters  of  maritime  jurisprudence.  It  is 
a  perversion  of  the  phrase  to  argue  from 
it  that  because  admiralty  seeks  for  aid  in 
the  analogies  of  equity,  a  maritime  court 
is  therefore  entitled  to  draw  within  its 
jurisdiction  matters  primarily  of  nonmari- 
time cognizance."  United  Transp.,  etc., 
O).    r.    New    York,    etc.,    Transp.    Line, 

(1910)  180  Fed.  902. 

A  cause  of  action  to  obtain  relief 
against  a  fraudulent  contract  between  two 
corporations,  made  by  an  oflScer  common 
to  both,  is  not  maritime  in  its  nature  and 
cannot  be  brought  by  either  an  original  or 
cross  libel  within  the  jurisdiction  of  a 
court  of  admiralty,  although  the  contract 
itself  was  maritime.  United  Transp.,  etc, 
Co.    r.    New    York,    etc.,    Transp.    Line, 

(1911)  185  Fed.  386. 

XIX.  Liens 

The  District  Court  in  Admiralty  has 
exclusive  jurisdiction  to  enforce  liens  for 
maritime  services  or  arising  out  of  mari- 
time contracts,  and  this  is  so  whether 
the  lien  is  given  by  the  general  maritime 
law  or  by  the  local  laws.  The  Robert  W. 
Parsons,  (1903)  191  U.  S.  17,  24  S.  a. 
8,  48  U.  S.  (L.  ed.)  73;  The  Glide, 
(1897)  167  U.  S.  606,  17  S.  Ct.  930,  42 
U.  S.  (L.  ed.)  296;  The  Lottawanna, 
(1874)  21  Wall.  558,  22  U.  S.  (L.  ed.) 
654;  Ex  p.  McNiel,  (1871)  13  Wall.  236, 
20  U.  S.  (L.  ed.)  624;  The  Conveyor, 
(1906)  147  Fed.  586;  Ballard  t\  Wilt- 
shire, (1867)  28  Ind.  341,  and  cases  cited 
in  following  notes. 

But  such  court  has  no  jurisdiction  to 
enforce  a  lien  given  by  a  local  law  for 
pervices  or  arising  out  of  contracts  not 
maritime  in  their  nature.  People's  Ferry 
Co.  r.  Beers,  (1857)  20  How.  393,  15  U.  S. 
(L.  ed.)   961;  Roach  r.  Chapman,  (1859) 

22  How.  129,  16  U.  S.  (L.  ed.)  294; 
Edwards  t\  Elliott,  (1874)  21  Wall. 
532.  22  U.  S.  (L.  ed.)  487;  Allair 
r.  The  Francis  A.  Palmer,  (1859)  1  Fed. 
Cas.  No.  203;  Kegan  v.  The  Amaranth. 
(1854)   14  Fed.  Cas.  No.  7,646;  Russell  v. 
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Barkman,  (1848)  21  Fed.  Cas.  No. 
12,151;  The  Kingston,  (1886)  23  Fed. 
200;  The  H.  E.  Willard,  (1891)  63  Fed. 
699;  The  H.  E.  Willard,  (1892)  62  Fed. 
387;  Griifenberg  v.  The  John  Laughlin, 
(1876)  2  W.  N.  C.  (Pa.)  612,  11  Fed. 
Cas.  No.  6,811. 

Nor  has  the  court  jurisdiction  to  en- 
force a  lien  given  by  the  local  law  for  an 
injury  by  a  vessel  to  structures  on  shore, 
for  such  injury  does  not  arise  out  of  a 
maritime  tort.  Johnson  v.  Chicago,  etc., 
Elevator  Co.,  (1886)  119  U.  S.  388,  7  S. 
Ct.  254.  30  U.  8.  (L.  ed.)  447. 

A  federal  District  Court,  which  through 
its  receiver  has  sold  vessels  subject  to 
maritime  liens  and  liens  under  the  state 
law  for  supplies,  etc.,  has  jurisdiction  to 
determine  and  enforce  such  liens.  Hud- 
son V,  New  York,  etc.,  Transp.  (3o.,  (1909) 
175  Fed.  519. 

"  ( 1 )  For  foreign  repairs  and  supplies 
there  arises  a  lien,  apart  from  statute, 
enforceable  in  rem  in  a  court  of  admiralty, 
and  not  so  enforceable  in  the  state  courts, 
whether  expressly  given  bv  statute  or 
otherwise.  (2)  For  domestic  repairs  and 
supplies  there  is  no  lien,  apart  from  stat- 
ute (except  the  possessory  lien) ;  but  a 
state  statute  may  give  a  maritime  lien  for 
them  enforceable  in  rem  in  a  court  of  ad- 
miralty, and  not  so  enforceable  in  the 
state  courts.  (3)  For  construction  there 
is  no  lien,  apart  from  statute;  but  a  state 
statute  may  give  a  lien,  not  ordinarily 
enforceable,  in  rem  or  otherwise,  in  a 
court  of  admiralty,  but  enforceable  in  the 
state  courts  by  proceedings  which  are  un- 
distinguishable  from  proceedings  in  rem. 
Even  a  federal  court  is  not  altogether  ex- 
cluded from  the  enforcement  of  a  statu- 
tory lien  for  the  construction  of  a  vessel. 
If  the  vessel  has  been  libeled,  and  sold  by 
a  court  of  admiralty  in  the  enforcement 
of  a  maritime  claim,  the  surplus,  after 
satisfying  the  maritime  claim,  will  be 
handed  over  to  the  person  entitled  thereto. 
In  the  distribution  of  this  surplus  the 
court  recognizes  claims  and  liens  other 
than  maritime,  such  as  pledges,  mort- 
gages, and  statutory  liens  for  construc- 
tion. The  Guiding  Star,  (1881)  9  Fed. 
621,  on  appeal  (1883)  18  Fed.  263;  The 
Maud  Carter,  (1886)  29  Fed.  166.  On 
the  ground  of  diversity  of  citizenship,  a 
suit  to  enforce  the  statutory  lien  for  con- 
struction may  be  brought  in  the  Circuit 
Court  or  remoired  thereto.  The  Winne- 
bago, (C.  C.  A.  6th  Cir.  1905)  141  Fed; 
945,  73  C.  C.  A.  1>96,  [1905]  142  Mich. 
84,  105  N.  W.  627,  113  A.  S.  R.  666, 
(1907)  205  U.  S.  ?.54,  27  S.  Ct.  609,  61 
U.  S.  (L.  ed.)  836."  American  Trust  Co. 
«.  W.  ft  A.  Fletcher  Co.,  (C.  C.  A.  Ist 
Cir.  1909)   173  Fed.  471,  97  C.  C.  A.  477. 

A  contract  for  repairs  and  supplies  to 
a  vessel,  even  in  her  home  port,  is  a  con- 
tiact  for  maritime  services,  and  where  a 
lien  is  given  by  the  local  law  it  is  enforce- 
able in  the  District  Court  in  Admiralty. 


Peyroux  v.  Howard,  (1833)  7  Pet.  324,  8  U. 
S.  (L.  ed.)  100;  The  Lottawanna,  (1874) 
21  Wall.  658,  22  U.  S.  (L.  ed.)  664;  The 
Glide,  (1897)  167  U.  S.  606,  17  S.  Ct. 
930,  42  U.  8.  (L.  ed.)  296;  Frances  t?. 
The  Barque  Harrison,  (1870)  1  Sawy. 
363,  9  Fed.  Cas.  No.  6,038;  The  Illinois, 
(1879)  2  Flipp.  383,  12  Fed.  Cas.  No. 
7,006;  Haslett  r.  The  Enterprise.   (1874) 

19  Int.  Rev.  Rec.  108,  11  Fed.  Cas.  No. 
6,197;  The  Alida,  (1848)  Abb.  Adm.  166, 
1  Fed.  Cas.  No.  199;  The  Steamer  Ra- 
leigh, (1876)  2  Hughes  44,  20  Fed.  Cas.' 
No.  11,639;  The  Barque  Unadilla,  (1876) 
8  Ben.  478,  24  Fed.  Cas.  No.  14,332;  The 
Floating  Elevator  Hezekiah  Baldwin, 
(1876)  8  Ben.  666,  12  Fed.  Cas.  No. 
6,449;  The  Selt,  (1872)  3  Biss.  344,  21 
Fed.  Cas.  No.  12,649;  The  Ship  Edith, 
(1874)  11  Blatchf.  461,  8  Fed.  Cas.  No. 
4,283. 

And  the  jurisdiction  to  enforce  such 
lien  by  proceedings  in  rem  is  exclusively 
in  the  District  Court  in  Admiralty.  The 
Lottawanna,  (1874)  21  Wall.  658,  22  U. 
S.  (L.  ed.)  654;  The  Glide,  (1897)  167  U. 
S.  606,  17  S.  Ct.  930,  42  U.  S.  (L.  ed.) 
296;  The  Robert  W.  Parsons,  (1903)  191 
U.  S.  17,  24  S.  Ct.  8,  48  U.  S..  (L.  ed.) 
73;  The  Barque  Unadilla,  (1876)  8  Ben. 
478,  24  Fed.  Cas.  No.  14,332;  Harris  v. 
The  Steamboat  Henrietta,  (1866)  Newb. 
Adm.  284,  11  Fed.  Cas.  No.  6,121;  The 
Globe,  (1860)  13  Law  Rep.  488,  10  Fed. 
Cas.  No.  5,484;  Riggs  t?.  The  Schooner 
John  Richards,    (1856)    Newb.  Adm.   73, 

20  Fed.  Cas.  No.  11,827;  Terrell  v.  The 
Schooner  B.  F.  Woolsey,  (1880)  4  Fed. 
662. 

A  state  statute  giving  a  lien  on  vessels 
cannot  enl.arge  the  jurisidiction  of  a  court 
of  admiralty,  wliioh  depends  upon  whether 
or  not  the  subject-matter  of  the  suit  is 
maritime  in  its  nature.  The  James  T. 
Furber,  (1904)  129  Fed.  808;  The  Marv 
F.  Chisholm,   (1904)    129  Fed.  814. 

•"  It  is  undoubtedly  true  that  proceed- 
ings against  vessels  in  rem  to  enforce 
maritime  liens  are  vested  exclusively  in 
the  District  Courts  of  the  United  States." 
Hudson  V.  New  York,  etc.,  Transp.  Co., 
(C.  C.  A.  2d  Cir.  1910)  180  Fed.  973,  104 
C.  C.  A.  129. 

If  holders  of  maritime  liens  against 
vessels  come  into  the  Circuit  Court  hav- 
ing possession  of  the  res,  and  ask  for  ad- 
judication upon  their  liens,  they  should 
be  held  to  have  assented  to  the  jurisdic- 
tion of  the  Circuit  Court  for  all  purposes, 
including  a  substitution  of  the  proceeds 
of  sale  for  the  res  whenever  in  the  sound 
discretion  of  the  court  such  substitution 
is  necessary  to  preserve  the  property  from 
deterioration  or  secure  a  better  price  for 
it.  Hudson  v.  New  York,  etc.,  Transp. 
Co.,  (C.  C.  A.  2d  Cir.  1910).  180  Fed.  973, 
104  C.  C.  A.  129. 

A  contract  for  repairs  furnished  to  a 
canal  boat  in  a  port  of  the  state  to  which 
she  belongs  is  a  maritime  contract,  and 
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a  state  statute  providing  for  a  lien  for 
repairs  upon  vessels  cannot  be  enforced 
by  proceedings  in  rem  as  also  provided  in 
the  statute,  the  federal  District  Court 
having  exclusive  jurisdiction.  The  Robert 
W.  Parsons,  (1903)  191  U.  8.  17,  24  S. 
Ct.  8,  48  U.  8.  (L.  ed.)  73. 

Under  Comp.  Laws  Mich.  1897,  |  10789, 
which  gives  a  lien  on  watercraft  con- 
structed, or  being  constructed,  for  tow- 
age, a  charge  for  towage  of  a  new  vessel 
being  built  in  that  state  and  completed, 
except  for  her  fittings,  whether  regarded 
as  a  completed  vessel  or  not,  may  be  en- 
forced by  a  proceeding  in  rem  against  her 
in  an  admiralty  court,  where  the  contract 
was  with  the  owner,  who  was  a  resident 
of  another  state;  the  contract  for  towage 
being  maritime.  Mack  Steamship  Co.  v, 
Thompson,  (C.  C.  A.  6th  Cir.  1910)  176 
Fed.  499,  100  C.  C.  A.  67. 

Where  a  steamboat  on  which  a  lien  for 
supplies  is  claimed  has  been  sold,  and  the 
money  due  on  the  purchase  price  is 
brought  into  the  state  court,  and  the  con- 
struction of  a  statute  of  the  state  becomes 
necessary,  the  state  court  has  jurisdiction 
to  construe  the  statute,  and,  having  con- 
strued it,  it  has  jurisdiction  to  direct  to 
whom  the  money  shall  be  paid.  Shailer 
r.  Hanlon,  (1904)  26  Ohio  Cir.  Ct.  120. 

A  state  court  can  only  sell  the  right  of 
the  shipowner  subject  to  maritime  liens, 
and  where  the  purchaser  at  a  receivership 
sale  paid,  over  and  above  his  bid,  a  cer- 
tain sum  of  money  to  lien  claimants,  who 
had  filed  a  libel  against  the  vessel  in  a 
court  of  admiralty,  the  insolvent  estate 
had  no  ownership  or  equity  in  the  money 
so  paid  and  received,  and  the  lien  claim- 
ants, who  were  also  creditors  of  the  in- 
solvent, could  not  be  compelled  to  account 
for  the  same  in  the  receivership  proceed- 
ings. In  re  Red  River  Line,  (1905)  115 
La.  867,  40  8o.  250. 

"  A  maritime  lien  can  only  exist  upon 
movable  things  engaged  in  navigation,  t)r 
upon  things  which  are  the  subjects  of 
commerce  on  the  high  seas  or  navigable 
waters.  It  may  arise  with  reference  to 
vessels,  steamers,  and  rafts,  and  upon 
goods  and  merchandise  carried  by  them." 
Matter  of  Rock  Island  Bridge,  (1867)  6 
Wall.  213,  18  U.  8.  (L.  ed.)   753. 

The  rules  as  to  the  enforcement  of  liens 
by  the  District  Court  in  Admiralty  have 
been  summarized  as  follows :  *^  In  the  ad- 
miralty and  maritime  law  of  the  United 
States,  as  declared  and  established  by  the 
decisions  of  this  court,  the  following 
propositions  are  no  longer  doubtful: 

"  For  necessary  repairs  or  supplies  fur- 
nished to  a  vessel  in  a  foreign  port,  a  lien 
is  given  by  the  general  maritime  law, 
following  the  civil  law,  and  may  be  en- 
forced in  admiralty. 

*'  For  repairs  or  supplies  iii  the  home 
port  of  the  vessel,  no  lien  exists  or  can 
be  enforced  in  admiralty  under  the  gen- 
eral law,  independently  of  local  statute. 


"  \*'i 


Wherever  the  statute  of  a  state  gives 
a  lien  to  be  enforced  by  process  in  rem 
against  the  vessel  for  repairs  or  supplies 
in  her  home  port,  this  lien,  being  similar 
to  the  lien  arising  in  a  foreign  port  under 
the  general  law,  is  in  the  nature  of  a 
maritime  lien,  and  therefore  may  be  en- 
forced in  admiralty  in  the  courts  of  the 
United  States. 

**  This  lien  in  the  nature  of  a  maritime 
lien,  and  to  be  enforced  by  process  in  the 
nature  of  admiralty  process,  is  within  the 
exclusive  jurisdiction  of  the  courts  of  the 
United  States  sitting  in  admiralty. 

**  The  fundamental  reasons  on  which 
these  propositions  rest  may  be  summed 
up  thus:  The  admiralty  and  maritime  ju- 
risdiction is  conferred  on  the  courts  of  the 
United  States  by  the  Constitution  and 
cannot  be  enlarged  or  restricted  by  the 
legislation  of  a  state.  No  state  legisla- 
tion therefore  can  brioff  within  the  admi- 
ralty jurisdiction  of  the  mttiomii  courts 
a  subject  not  maritime  in  its  nature.  But 
when  a  right,  maritime  in  its  nature,  and 
to  be  enforced  by  process  in  the  nature 
of  admiralty  process  has  been  given  by  the 
statute  of  a  state,  the  Admiralty  Courts 
of  the  United  States  have  jurisdiction 
and  exclusive  jurisdiction  to  enforce  that 
right  according  to  their  own  rules  of  pro- 
cedure." The  J.  E.  Rumbell,  (1893)  148 
U.  S.  1,  13  8.  Ct.  498,  37  U.  8.  (L.  ed.) 
345. 

XX.   TOBTS 

1.  Jn  Oeneral 

The  District  Court  in  Admiralty  has  ju- 
risdiction in  all  cases  of  marine  torts  ta 
personam  as  well  as  in  rem,  Manro  r. 
Alimeda,  (1825)  10  Wheat.  473,  6  U.  S. 
(L.  ed.)  369;  Martins  r.  BaUard,  (1794>  Bee 
Adm.  51,  16  Fed.  Cas.  No.  9,175;  West  c. 
Steamer  Uncle  Sam,  (1859)  McAll.  505,  29 
Fed.  Cas.  No.  17,427;  The  Sloop  Martha 
Anne,  (1843)  01c.  Adm.  18,  16  Fed.  Cas. 
No.  9,146;  The  Amiable  Nancy,  0817)  1 
Paine  111,  1  Fed.  Cas.  No.  331;  De  Lovio 
V.  Boit,  (1815)  2  Gall.  398,  7  Fed.  Cas. 
No.  3,776;  Smith  t?.  Wilson,  (1872)  31 
How.  Pr.  (N.  Y.)  272,  22  Fed.  Cas.  Na 
13,128. 

And  this  without  regard  to  the  nation- 
ality of  the  vessel  or  that  of  the  parties 
to  the  tort.  Panama  R.  Co.  v.  Napier 
Shipping  Co.,  (1897)  166  U.  8.  280,  17  S. 
Ct.  572,  41  U.  8.  (L.  ed.)  1004;  Bemhard 
V.  Creene,  (1874)  3  Sawy.  230,  3  Fed. 
Cas.  No.  1,349;  Turbett  v.  Dunlevy, 
(1848)  24  Fed.  Cas.  No.  14,241;  Poup- 
pirt  r.  Elder  Dempster  Shipping,  (1903) 
122  Fed.  983. 

A  court  of  admiralty  of  the  United 
States  has  jurisdiction  of  an  action  mi 
personam  against  the  owner  of  a  foreign 
ship  to  recover  for  injuries  sustained  by 
an  American  passenger  on  the  high  seas, 
irrespective  of  the  law  of  the  ship's  flag, 
the  case  being  governed  by  the  general 
maritime    law    as    administered    in    this 
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country.  Elder  Dempster  Shipping  Co.  t, 
Pouppirt,  (C.  C.  A.  4th  Cir.  1903)  125 
Fed.  732,  60  C.  C.  A.  500  {certiorari  de- 
nied (1903)  191  U.  S.  576  mem.,  24  S. 
Ct.  848,  48  U.  S.  ( L.  ed. )  300 ) ,  affirming 
on  this  point  (E.  D.  Va.  1903)  122  Fed. 
983. 

2.  Locality  of  Injury  CompUUned  of 

In  generaL — While  the  jurisdiction  of 
such  court  in  matters  of  contract  de- 
pends upon  the  nature  and  character 
of  the  contract,  in  the  case  of  torts  it 
depends  entirely  upon  the  locality  of  the 
injury  complained  of.  Philadelphia,  etc., 
R.  Co.  V.  Philadelphia,  etc..  Steam  Tow- 
boat  Co.,  (1859)  23  How.  209,  16 
U.  8.  (L.  ed.)  433;  The  Professor 
Morse,  (1885)  23  Fed.  803;  Hiomas  v. 
Lane,  (1834)  2  Sumn.  1,  23  Fed.  Cas,  No. 
13,902;  The  Highland  Light,  (1867) 
Chase  150,  12  Fed.  Cas.  No.  6,477; 
Roberts  c.  Skolfield,  (1858)  3  Ware  184, 
20  Fed.  Cas.  No.  11,917;  The  John  C. 
Sweeney,  (1893)  55  Fed.  542;  California- 
Atlantic  Steamship  Co.  v.  Central  Door, 
etc.,  Co.,  (C.  C.  A.  9th  Cir.  1913)  206 
Fed.  5,  124  C.  C.  A.  139. 

Personal  injuries  sustained  on  yessel 
in  port  while  being  loaded,  the  suit  being 
brought  by  an  employee  of  the  steyedore 
doing  the  loading  against  his  employer, 
are  within  the  jurisdiction  of  admiralty. 
Atlantic  Transport  Co.  of  West  Virginia 
V.  Imbrovek,  (1914)  234  U.  S.  52,  34  S. 
Ct.  733,  58  U.  S.  (L.  ed.)  1208,  61  L.  R. 
A.  (N.  S.)  1157,  affirming  (C.  C.  A.  4th 
Cir.  1912)  193  Fed.  1019  mem.  [113  C. 
C.  A.  398] ,  wherein  the  court  said :  "  The 
principal  question  is  whether  the  Dis- 
trict Court  had  jurisdiction;  that  is, 
whether  the  cause  was  one  *of  admiralty 
and  maritime  jurisdiction.'  Const.  Art. 
Ill,  §  2;  Rey.  Stat.  |  563;  Judicial  Code, 
I  24;  Act  of  Sept.  24,  1789,  c.  XX,  §  9, 
1  Stat.  73,  76.  As  the  injury  occurred 
on  board  a  ship  while  it  was  lying  in 
nayigable  waters,  there  is  no  doubt  that 
the  requirement  as  to  locality  was  fully 
met.  The  petitioner  insists,  however, 
that  locality  is  not  the  sole  test,  and  that 
it  must  appear  that  the  tort  was  other- 
wise of  a  maritime  nature.  And  this 
was  the  view  taken  by  the  Circuit  Court 
of  Appeals  for  the  ninth  circuit,  in  affirm- 
ing a  decree  dismissing  a  libel  for  want 
of  jurisdiction  in  a  similar  case.  Camp- 
bell V.  Hackfeld,  [C.  C.  A.  9th  Cir.  1903] 
62  C.  C.  A.  274,  125  Fed.  696.  At  an 
early  period  the  court  of  admiralty  in 
England  exercised  jurisdiction  '  over 
torts,  injuries,  and  offenses  at  ports 
within  the  ebb  and  flow  of  the  tide,  on 
the  British  seas  and  on  the  high  seas.' 
De  Lovio  v,  Boit,  [1815]  2  Gall.  398,  406, 
464,  474,  [7]  Fed.  Cas.  No.  3,776.  While 
its  authority  was  denied  when  the  inju- 
rious action  took  place  infra  corpus  comi- 
tatus,  it  was  not  disputed  that  jurisdic- 
tion existed   when   the   wrong   was  done 


'  upon  the  sea,  or  any  part  thereof  which 
is  not  within  any  country.'     4  Co.  Inst. 
134.    The  jurisdiction  in  admiralty  of  the 
courts  of  the  United  States  is  not  con- 
trolled   by   the    restrictive    statutes    and 
judicial  prohibitions  of  England  (Waring 
c.  Clarice,   [1847]   5  How.  441,  457,  458, 
12    U.    S.    (L.    ed.)    226,   234,   236;    New 
England   Mut.   Marine   Ins.   Co.   17.    Dun- 
ham,   [1870]    11    Wall.    1,   24,   20   U.    S. 
(L.  ed.)    90,  97;  The  Lottawanna  [Rodd 
V,  Heartt],  [1874]  21  Wall.  558,  576,  22 
U.  S.   (L.  ed.)   654,  662),  and  the  limitsr 
tion    with    respect    to    torts    committed 
within  the  body  of  any  county  is  not  ap- 
plicable here.     Waring  i;.  Clarke,  supra; 
Jackson  v.  The  Magnolia,  [1857]  20  How. 
296,  15  U.  S.  (L.  ed.)  909.    *  In  regard  to 
torts,'  said  Mr.  Justice  Story  in  Thomas 
r.  Lane,  [1834]  2  Sunm.  I,  9,  [23]   Fed. 
Cas.   No.   13,902,  *I  have  always  under- 
stood,  that   the   jurisdiction   of   the   ad- 
miralty is  exclusively  dependent  upon  the 
locality  of  the  act.     The  admiralty  has 
not,   and   never    (I    believe)    deliberately 
claimed    to    have,    any    jurisdiction    over 
torts,  except  such  as  are  maritime  torts, 
that  is,   such  as   are  committed   on   the 
«>high  seas,  or  on   waters  within  the  ebb 
and  flow  of  the  tide.'     This  rule  —  that 
locality  furnishes  the  teat  —  has  been  fre- 
quently reiterated,  with  the  substitution 
(under    the    doctrine    of    The    Propeller 
Genesee    Chief    v.    Fitzhugh,    [1851]     12 
How.   443,   13   U.   S.    (L.   ed.)    1058)    of 
navigable  waters  for  tide  waters.     Xhus^ 
in  the  case  of  Philadelphia,  etc.,  R.  Co. 
r.  Philadelphia,  etc.,  Steam  Towboat  Co., 
[1859]    23  How.  209,  215,   16   U.   S.    (L. 
ed. )  433,  435,  the  court  said :    *  The  juris- 
diction of  courts  of  admiralty,  in  matters 
of  contract,  depends  upon  the  nature  and 
character  of  the  contract;   but  in  torts, 
it  depends  entirely  on   locality.'     Again, 
in  the  case  of  The  Plymouth   (Hough  v. 
Western    Transp.    Co.),    [1865]    3    Wall. 
20,   18  U.  S.    (L.  ed.)    125,  where  juris- 
diction was  denied  upon  the  ground  that 
the  substance  and  consummation   of  the 
wrong   took   place   on   land,   and   not   on 
navigable   water,   the  court  said:      'The 
jurisdiction  of  the  admiralty  over  mari- 
time   torts    does    not    depend    upon    the 
wrong  having  been   committed  on  board 
the  vessel,  but  upon  its  having  been  com- 
mitted upon  the  high  seas  or  other  navi- 
gable waters.     A  trespass  on  board  of  a 
vessel,  or  by  the  vessel  itself,  above  tide- 
water, when  that  was  the  limit  of  Juris- 
diction, was  not  of  admiralty  cognizance. 
The   reason   was,   that   it   was   not   com- 
mitted within  the  locality  that  gave  the 
jurisdiction.     The   vessel    itself   was   un- 
important. .  .  .  The    jurisdiction    of    the 
admiralty  does  not  depend  upon  the  fact 
that  the  injury  was  inflicted  by  the  veu- 
sel,  but  upon  the  locality, —  the  high  seas 
or   navigable   waters   where   it    occurred. 
Every  species  of  tort,  however  occurring, 
and  whether  on  board  a  vessel  or  not,  if 
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upon  the  high  seas  or  navigable  waters, 
is   of   admiralty   cognizance.'   ...   It   is 
also  apparent  that  Congress,  in  providing 
for  the  punishment  of  crimes  commit te^l 
upon  navigable  waters,  has  regarded  the 
locality  of  the  offense  as  the  basis  for  the 
exercise  of   its   authority.   .   ,   .   But   tho 
petitioners  urge  that  the  general   state- 
ments which  we  have  cited,  with  respect 
to  the  exclusiveness  of  the  test  of  locality 
in  cases  of  tort,  are  not  controlling;  and 
that   in    every   adjudicated   case   in   this 
country  in  which  the  jurisdiction  of  ad- 
miralty with  respect  to  torts   has  been 
sustained,  the  tort,  apart  from  the  mere 
place   of   its   occurrence,   has  been    of   a 
maritime  character.     It  is  asked  whether 
admiralty    would    entertain    a    suit    for 
libel   or   slander   circulated   on   board    a 
ship   by   one   passenger    against   another. 
See  Benedict,  Admiralty,  4th  ed.   f   231, 
The  appropriate  basis,  it  is  said,  of  all 
admiralty   jurisdiction,    whether   in   con- 
tract or  in  tort,  is  the  maritime  nature 
of   the  transaction  or   event;   it  is  sug- 
gested that  the  wider  authority  exerci»^ 
in  very  early  times  in  England  may  be 
due  to  its  antedating  the  recognition  by 
the     common -law     courts    of     transitory*' 
causes  of  action,  and  thus  arose  by  virtue 
of  necessity.    We  do  not  find  it  necessary 
to  enter  upon  this  broad  inquiry.    As  this 
court  has  observed,  the  precise  scope  of 
admiralty   jurisdiction   is   not   a   matter 
*  of  obvious  principle  or  of  very  accurate 
history.*       The     Blackheath     (U.     S.     v. 
Evans),  [1904]    195  U.  S.  361,  365,  367, 
49  U.  S.    (L.  ed.)   236-238,  25  S.  Ct.  46. 
And  we  are  not  now  concerned  with  the 
extreme   cases    which   are   hypothetically 
presented.     Even   if  it  be  assumed  that 
the    requirement    as    to    locality    in    tort 
cases,  while  indispensable,   is  not  neces- 
sarily exclusive,  still  in  the  present  case 
the  wrong  which  was  the  subject  of  the 
suit  was,  we  think,  of  a  maritime  nature, 
and  hence  the  District  Court,  from  any 
point  of  view,  had  jurisdiction.    The  peti- 
tioner contends  that  a  maritime  tort  is 
one  arising  out  of  an  injury  to  a  ship, 
caused  by  the  negligence  of  a  ship  or  a 
pers<m,  or  out  of  an  injury  to  a  person 
by  the  negligence  of  a  ship;   that  there 
must  either  be  an  injury  to  a  ship  or  an 
injury  by  the  negligence  of  the  ship,  in- 
eluding  therein  the  negligence  of  her  own- 
ers or  mariners;  and  that,  as  there  was 
no  negligence  of  the  ship  in  the  present 
case,   the  tort  was  not  maritime.     This 
view  we  deem  to  be  altogether  too  nar- 
row.   The  libellant  was  injured  on  a  ship 
lying  in  navigable  waters,  and  while  he 
was    engaged    in    the   performance    of    a 
maritime  service.    We  entertain  no  doubt 
that  the  service  in  loading  and  stowing 
a  ship's  cargo  is  of  this  character.    Upon 
its   proper   performance  depend  in  large 
measure  the  safe  carrying  of  the  cargo 
and  the  safety  of  the  ship  itself;  and  it 
is  a  service  absolutely  necessary  to  en- 


able the  ship  to  discharge  its  maritime 
duty.  Formerly  the  work  was  done  by 
the  ship's  crew;  but,  owing  to  the  exi- 
gencies of  increasing  commerce  and  the 
demand  for  rapidity  and  special  skill,  it 
has  become  a  specialized  service  devolv- 
ing upon  a  class  '  as  clearly  identified 
with  maritime  affairs  as  are  the  mari- 
ners.* "  See  to  the  same  effect  Atlantic 
Transport  Co.  v.  Maryland,  (1914)  234 
U.  S.  63,  34  S.  Ct.  736,  58  U.  S.  (L.  ed.) 
1213. 

Personal  injury  received  by  f aUing  from 
dock. — An  action  to  recover  damages  for  a 
personal  injury  received  by  libelant  by 
falling  from  a  dodc  when  attempting  to 
go  on  board  a  vessel  after  dark,  charged 
to  have  been  due  to  the  negligence  of 
(hose  in  charge  of  the  vessel  in  removing 
the  gang  plank,  is  not  maritime,  and 
therefore  not  within  the  jurisdiction  of  a 
court  of  admiralty,  where  the  right  of 
recovery  is  based  on  the  tort.  The  Albion^ 
(1903)   123  Fed.  189. 

3.  Injuries  by  VesseU 

A  court  of  admiralty  has  jurisdiction  in 
a  case  of  injuries  by  vessels  on  the  high 
seas  or  public  navigable  waters  of  the 
United  States  to  other  vessels  in  or  on 
such  waters.  Ew  p.  Boyer,  (1883)  109  U.  S. 
629,  3  S.  Ct.  434,  27  U.  S.  (L.  ed.)  1056; 
The  Volunteer,  (1870)  Brown  Adm.  159, 
28  Fed.  Cas.  No.  16,990;  The  Bark  Lotty, 
(1846)  01c.  Adm.  329,  15  Fed.  Cas.  No. 
8.524;  Camden,  etc.,  R.  Co.  v.  The 
Thomas  Wallace,  (1855)  4  Fed^  Cas.  No. 
2,397;  Camden,  etc.,  R.  Transp.  Co.  t?. 
The  Lotty,  (1846)  4  Fed.  Cas.  No.  2,337a 
(collision  between  canal  boats  on  state 
canal)  ;  Seabrook  v.  Raft  of  Railroad 
Crose-Ties,  (1889)  40  Fed.  596  (injuries 
by  a  raft  navigated  by  a  regular  crew). 

Or  to  property  or  structures  in  or  on 
such  waters.  New  York  v.  Hichland, 
(1873)  6  Ben.  289,  18  Fed.  Cas.  No. 
10,196;  The  Steam-tug  M.  R.  Brazos, 
(1879)  10  Ben.  435,  17  Fed.  Cas.  No. 
9,898  (injuries  to  a  floating  bath  house) ; 
The  F.  &  P.  M.  No.  2,  (1888)  33  Fed. 
511  (injuries  to  a  raft) ;  Simpson  r.  "Die 
Tug  Ceres,  (1879)  14  Phila.  (Pa.)  523, 
36  Leg.  Int.  (Pa.)  339,  22  Fed.  Cas.  No. 
12,881  (injuries  to  a  floating  dry  dock 
moored  to  a  wharf). 

Or  to  persons  on  such  waters,  either 
by  a  vessel  or  those  in  charge  of  her 
navigation  or  acting  for  the  owners. 
Leathers  v.  Blessing,  (1881)  105  U.  S. 
626,  26  U.  S.  (L.  ed.)  1192;  Roberts  o. 
Skolfield,  (1858)  3  Ware  184,  20  Fed. 
Cas.  No.  11,917;  Plummer  v.  Webb, 
(1827)  4  Mason  380,  19  Fed.  Cas.  No. 
11,233;  Gallagher  r.  The  Yankee,  (1859) 
9  Fed.  Cas.  No.  5,196;  Steele  i;.  Thacher, 
(1825)  1  Ware  91,  22  Fed.  Cas.  No. 
13,348;  Grimsley  v,  Hankins,  (1891)  46 
Fed.  400;  Hermann  v.  Port  Blakelv  Mill 
Co.,    (1895)    69    Fed.    646;   Anderson   r. 


JUDICIARY   (Jttd.  Code,  §  24) 


1029 


The  E.  B.  Ward  Jr.,  (1889)  38  Fed.  44; 
Dunstan  v.  The  Steamtug  R.  R.  Kirk- 
land,  (1879)  3  Hughea  G41,  8  Fed.  Caa. 
No.  4,181 ;  Mendell  v.  The  Martin  White, 
(1856)  17  Fed.  Cas.  No.  9,419;  Chamber- 
lain V.  Chandler,  (1823)  3  Mason  242, 
6  Fed.  Cas.  No.  2,575;  Tillmore  r.  Moore, 

(1880)  4  Fed.  231;   The   Clatsop  Chief, 

(1881)  8  Fed.  163;   The  Calista  Hawes, 

(1882)  14  Fed.  493. 

In  Postal  Tel.  Cable  Co.  i?.  Ross,  (E.  D. 
N.  Y.  1915)  221  Fed.  105,  which  was  a  suit 
in  admiralty,  a  dredge  was  held  liable  for 
fouling  and  breaking,  with  its  anchor,  a 
submarine  cable.  The  court  ruled  that 
although,  in  the  instant  case,  the  cable 
was  attached  at  its  end  to  the  land  and 
rested  upon  the  bottom,  it  nevertheless 
was  not  a  land  structure  and  that  a 
maritime  damage  occurred  of  which  an 
admiralty  court  had  jurisdiction. 

Where  a  vessel  collided  with  a  beacon, 
in  course  of  construction  in  navigable 
waters,  and  which  when  completed  was 
to  serve  as  an  aid  to  navigation,  it  was 
held  that  the  District  Court  had  jurisdic- 
tion in  admiralty  of  a  libel  in  rem  against 
the  vessel  for  damages  caused  bv  such 
collision.  The  Raithmoor,  (1916)  241 
U.  S.  166,  36  S.  Ct.  514,  60  U.  S.  (L.  ed.) 
937,  reversing  in  part  (E.  D.  Pa. 
1911)  186  Fed.  849.  The  court  held  that 
the  location  and  purpose  of  the  structure 
was  controlling  from  the  time  the  struc- 
ture was  begun  and  that  a  distinction 
based  solelv  on  the  fact  that  the  beacon 
was  not  fully  completed  would  be  a  need- 
less refinement  not  required  by  reason  or 
precedent. 

The  admiralty  jurisdiction  of  the  fed- 
eral courts  extends  to  a  libel  in  rem 
against  a  vessel  for  negligently  colliding 
with  and  destroying  a  beacon  standing 
some  fifteen  or  twenty  feet  from  the 
channel,  in  water  twelve  or  fifteen  feet 
deep,  though  it  is  built  upon  piles  driven 
firmly  into  the  bottom.  The  Blackheath, 
(1904)  195  U.  S.  361,  25  S.  Ct.  46,  49 
U.  S.   (L.  ed.)   236. 

In  The  Curtin,  (1907)  162  Fed.  588, 
the  court  expressed  the  opinion,  without 
positively  so  deciding,  that  an  action  for 
injury  to  a  pier  by  a  moving  vessel  is 
not  cognizable  in  admiralty. 

A  pontoon  floating  upon  the  water  of  a 
navigable  stream,  between  high  and  low 
water  mark,  rising  and  falling  with  the 
tide  and  used  as  a  landing  in  connection 
with  a  ferry,  although  fastened  to  the 
shore  by  a  cable,  is  not  land,  and  an  ac- 
tion for  an  injury  to  a  person  thereon  by 
a  moving  vessel  is  for  a  maritime  tort  and 
within  the  admiralty  jurisdiction.  The 
Mackinaw,    (1908)    165  Fed.  351. 

A  court  of  admiralty  has  jurisdiction 
of  a  libel  brought  b^  one  of  two  vessels, 
which  were  both  adjudged  to  be  in  fault 
for  a  collision,  to  enforce  contribution  on 
account  of  its  payment  of  the  entire  dam- 
age to  the  cargo  of  the  other  vessel.    Erie 


R.  Co.  r.  Erie,  etc.,  Transp.  Co.,  (1907) 
204  U.  S.  220,  27  S.  Ct.  246,  61  U.  S. 
(L.  ed.)   450. 

4.  Injuries  by  Structures 

It   also   has   jurisdiction    in   personam 
of   suits    for    injuries    by    structures    in, 
on,  over,  or  adjacent  to  navigable  waters, 
to  vessels  on  such  waters.     Philadelphia, 
etc.,  R.  Co.  V.  Philadelphia,  etc.,  Steam 
Towboat   Co.,    (1859)    23    How.    209,    16 
U.   8.    (L.   ed.)    433    (injuries  to  a  boat 
by  piles  driven   in  bed  of   river)  ;    Rock 
Island   Bridge,    (1867)    6   Wall.   213,    18 
U.  S.  (L.  e<l.)  753;  Atlee  v.  Northwestern 
Union  Packet  Co.,   (1874)   21  Wall.  389, 
22  U.  S.   (L.  ed.)   619;  Panama  R.  Co.  v, 
Napier  Shipping  Co.,    (1897)    166   U.   S. 
280,  17  S.  Ct.  572,  41  U.  S.  (L.  ed.)   1004 
(injuries    by    concealed    obstruction    at 
dock)  ;    Northwestern    Union    Packet   Co. 
i\  Atlee,  (1873)   2  Dill.  479,  18  Fed.  Cas. 
No.    10,341;    The    Arkansas,    (1883)     17 
Fed.  383;   Leonard  v.  Decker,    (1884)   22 
Fed.  741;  The  City  of  Lincoln,  (1885)  25 
Fed.  835;  Etheridge  v.  The  City  of  Phila- 
delphia,  (1885)   26  Fed.  43;  City  of  Bos- 
ton   f.    Crowley,    (1889)     38    Fed.    202; 
Assante  r.  Charleston  Bridge  Co.,  (1889) 
40  Fed.   765;    Ball  v.  Trenholm,    (1891) 
45  Fed.  588;  Hill  v.  Choosen  Freeholders, 
(1891)   45  Fed.  260;  Oregon  City  Transp. 
Co.  c.  Columbia  St.   Bridge  Co.,    (1892) 
53    Fed.    549;    Greenwood    v.    Westport, 
(1894)   60  Fed.  560,   (1893)   53  Fed.  824. 

Or  for  injuries  to,  or  the  wrongful 
seizure  of,  vessels  on  such  waters  by  in- 
dividuals.    In  re  Fassett,   (1892)    142  U. 

5.  479,  12  S.  Ct.  295,  35  U.  S.  (L.  ed.) 
1087;  The  Sloop  Martha  Anne,  (1843) 
01c.  Adm.  18,  16  Fed.  Cas.  No.  9,146; 
American  Ins.  Co.  r.  Johnson,  (1827)  1 
Blatchf.  &  H.  Adm.  9,  1  Fed.  Cas.  No. 
303;  Sideracudi  r.  Mapea,  (1880)  3  Fed. 
873;  Jervey  r.  The  Carolina,  (1895)  66 
Fed.   1013. 

6.  Injuries  to  Persons  or  Structures  on 

Land 

The  court  has  no  jurisdiction  of  suits 
for  injuries  by  vessels  on  public  navi- 
gable waters  to  structures  or  persona 
on  land,  either  in  personam  or  in  rem. 
The  Plymouth,  (1865)  3  Wall.  20, 
U.  S.  (L.  ed.)  125;  Ex  p.  Phenix  Ins. 
Co.,  (1886)  118  U.  S.  610,  7  S.  Ct.  25, 
30  U.  S.  (L.  ed.)  274;  Johnson  v.  Chi- 
cago, etc..  Elevator  Co.,  (1886)  119  U.  S. 
388,  7  S.  Ct.  254,  30  U.  S.  (L.  ed.)  447; 
The  Maud  Webster,  (1876)  8  Ben.  547, 
16  Fed.  Cas.  No.  9,302;  The  Ottawa, 
(1872)  Brown  Adm.  356,  18  Fed.  Cas. 
No.  10,616;  Steele  v.  Thacher,  (1825)  1 
Ware  91,  22  Fed.  Cas.  No.  13,348  (ab- 
duction of  child)  ;  The  Mary  Stewart, 
(1881)     10    Fed.     137;     The    Arkansas, 

(1883)  17    Fed.    383;    The    C.    Accame, 

(1884)  20     Fed.     642;     The     Professor 
Morse,    (1885)    23   Fed.   803;    The  H.  S. 


1030 


4  FED.  STAT.  ANN.  (2d  Ed.) 


Pickande,  (1890)  42  Fed.  239;  The 
Mary  Garrett,  (1894)  63  Fed.  1009; 
Homer  Ramadell  Tran»p.  Co.  v,  Compagnie 
Generale  Tranaatlantique,  (1894)  63  Fed. 
845;  Price  v.  The  Belle  of  the  Coast, 
(1894)  66  Fed.  62;  Johnson  v.  Chicago, 
etc.,  Elevator  Co.,  (1882)  106  111.  462, 
affirmed  (1886)  119  U.  S.  388,  7  S.  Ct.  25, 
30  U.  S.  (L.  ed.)  447;  Billings  v,  Breinig, 
(1881)  45  Mich.  66,  7  N.  W.  722;  Elwell 
V.  Bender,  (1894)  79  Hun  (N.  Y.)  243, 
29  N.  Y.  S.  357. 

Nor  has  it  jurisdiction  in  a  case  of  a 
wrongful  arrest  on  shore  of  a  deserting 
seaman.  Bain  v.  Sandusky  Transp.  Co., 
(1894)   60  Fed.  912. 

An  injury  to  a  bridge  resting  on  piers 
in  a  navigable  stream  is  not  a  maritime 
tort,  for  it  is  an  injury  to  a  structure  on 
land.  The  Neil  Cochran,  (1872)  Brown 
Adm.  162,  14  Fed.  Oa«.  No.  7,996;  City  of 
itlilwaukee  r.  The  Curtis,  (1889)  37  Fed. 
705;  The  John  C.  Sweeney,  (1893)  56 
Fed.  640. 

A  court  of  admiralty  has  no  jurisdiction 
of  a  libel  in  rem  against  a  vessel,  based 
on  injuries  inflicted  to  the  piers  or  abut- 
ments of  a  railroad  bridge  spanning  a 
navigable  stream,  to  the  piling  placed 
around  the  center  abutment  in  order  to 
protect  vessels  from  injury,  and  to  a 
shore  dock  or  wharf.  Cleveland  Ter- 
minal, etc.,  R  Co.  V,  Cleveland  Steam- 
ship Co.,  (1908)  208  U.  S.  316,  28  S.  Ct. 
414,  62  U.  S.  (L.  ed.)  608.  Nor  can 
redress  be  afforded  ia  admiralty  for  in- 
juries inflicted  by  a  colliding  vessel  upon 
the  draw  of  a  bridge  over  a  navigable 
stream,  and  to  its  center  pier  protection. 
The  Troy,  (1908)  208  U.  S.  321,  28  S.  Ct. 
416,  62  U.  S.   (L.  ed.)  612. 

A  collision  in  a  navigable  river  between 
vessels  and  the  surface  part  of  borings 
made  to  locate  an  aqueduct  under  the  bed 
of  the  river  for  municipal  purposes  is  not 
in  any  sense  maritime,  and  a  suit  to  re- 
cover damages  for  injury  to  such  borings 
is  not  within  the  admiralty  jurisdiction. 
The  Poughkeepsie,  (1908)  162  Fed.  494, 
affirmed  (1908)  212  U.  S.  568  mem.,  29 
S.  Ct.  687,  53  U.  S.    (L.  ed.)   661. 

Admiralty  had  no  jurisdiction  of  the 
injury  where  a  pier  of  a  lawfully  con- 
structed bridge  resting  in  the  bottom  of 
a  navigable  river  was  run  into  by  a  ves- 
sel, causing  a  span  of  the  bridge  to  fall 
into  the  stream,  though  the  damage  was 
largely  effected  by  the  action  of  the 
water  after  the  fall  of  the  bridge.  West 
V,  Martin,  (1908)  51  Wash.  85,  97  Pac. 
1102,  21  L.  R.  A.    (N.  S.)    324. 

In  The  Plymouth,  (1865)  3  Wall.  20, 
18  U.  S.  (L.  ed.)  125,  it  was  broadly  de- 
clared that  "  the  whole  or  at  least  the 
substantial  cause  of  action,  arising  out 
of  the  wrong,  must  be  complete  within  the 
locality  upon  which  the  jurisdiction  de- 
pends—  on  the  high  seas  or  the  navi- 
gable waters."  Accordingly,  it  was  held 
that  a  libel  for  damage  to  a  wharf  and 


storehouses  caused  by  a  Are  started  on  a 
vessel  through  negligence  was  beyond  the 
limit  of  admiralty  cognizance,  as  the  dam- 
age was  wholly  done,  and  the  wrong  was 
thus  consummated,  upon  the  land.     Upon 
this  ground,  the  jurisdiction  of  the  Dis- 
trict Court  to  entertain  a  petition  for  the 
limitation   of   the   liability   of   the   ship- 
owner in  such  a  case  was  denied  in  Es  p. 
Phenix  Ins.   Co.,    (1S86)    118  U.   S.  610, 
7  S.  Ct.  26,  30  U.  S.   (L.  ed.)    274.  The 
principle  was  restated  in  Johnson  v,  Chi- 
cago, etc..  Elevator  Co.,    (1886)    119  U. 
S.  388,  7  S.  Ct.  254,  30  U.  S.    (L.  ed.) 
447.     And  see  Knapp,  etc.,  Co.  v,  McCaf- 
frey, (1900)  177  U.  S.  638,  20  S.  Ct.  824, 
44  U.  S.   (L.  ed.)   921;   Homer  Ramsdell 
Transp.    Co.   r.    La   Compagnie   G^nerale 
Transatlantique,    (1901)    182   U.   S.   406, 
21   8.  Ct.   831,  45   U.  S.    (L.  ed.)    1155. 
But  in  The  Blackheath,  (1904)   195  U.  S. 
361,  25  S.  Ct.  46,  49  U.  S.   (L.  ed.)   236, 
a  distinction  was  drawn,  and  the  juris- 
diction of  the  admiralty  was  upheld  in 
the  case  of  an  injury  caused  by  a  vessel 
in    negligently    running    into    a    beacon 
which  stood  fifteen  or  twenty  feet  from 
the  channel  of  Mobile  river,  or  bay,  in 
water  twelve  or  fifteen  feet  deep,  and  was 
built  OfD  piles  driven  firmly  into  the  bot- 
tom.   The  court  pointed  out  the  essential 
basis  of  the  decision  in  saying:    "  It  is 
enough  to  say  that  we  now  are  dealing 
with  an  injury  to  a  government  aid  to 
navigation  from  ancient  times  subject  to 
the   admiralty,  a  beacon  emerging  from 
the  water,  injured  by  the  motion  of  the 
vessel,  by  a  continuous  act,  beginning  and 
consummated  upon  navigable  water,  and 
giving   character   to   the   effects   upon  a 
point    which    is    only    technically    land, 
through  a  connection  at  the  bottom  of  the 
sea."    It  was  suggested  in  the  concurring 
opinion    of   this    case   that   the   decision 
practically    overruled    the    earlier    cases, 
and  that  it  recognized  the  principle  of  the 
English  statute  extending  the  jurisdiction 
of  the  Admiralty  Court  to  "  any  claim  for 
damages  by  any  ship."    This  consequence, 
however,  was  expressly  denied  in   Cleve- 
land Terminal,  etc.,  R.  Co.  v,  Cleveland 
Steamship  Co.,   (1908)   208  U.  S.  316,  28 
S.  Ct.  414,  62  U.  S.  (L.  ed.)  508,  13  Ann. 
Cas.   1216.     In  that  case  it  was  decided 
that  the  admiralty  did  not  have  jurisdic- 
tion of  a  claim  for  damages  caused  by  a 
vessel  adrift,  through  its  alleged  fault^  to 
the  center   pier  of  a  bridge  spanning  a 
navigable  river  and  to  a  shore  abutment 
and  dock.     Referring  to  The  Blackheath, 
supra,  the  court   said :      '*  The  damage," 
that  is  in  The  Blackheath,  "  was  to  prop- 
erty  located   in   navigable  waters,   solefy 
an   aid   to  navigation,   and   maritime   in 
nature,  and  having  no  other  purpose  or 
function.     .     .     .     But  the  bridges,  shore- 
docks,  protection  piling,  piers,  etc.,"   (of 
the  Cleveland  Terminal  (Jompany)   "per- 
tained to  the  land.    Thej  were  structures 
connected  with  the  shore  and  immediately 
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toncemed  commerce  upon  land.  None  of 
the«e  structures  were  aids  to  navigation 
in  the  maritime  sense,  but  extensions  of 
the  shore  and  aids  to  commerce  on  land 
as  such."  The  decision  in  The  Troy, 
(1908)  208  U.  S.  321,  28  S.  Ct.  416,  52 
U.  S.  (L.  ed.)  512,  was  to  the  same  effect. 

• 

6.  Right  of  Action  for  Death 

Rule  stated. —  There  is  no  admiralty 
jurisdiction  under  the  general  maritime 
law  authorizing  the  maintenance  of  a 
proceeding  in  rem  against  a  vessel  for  the 
death  of  a  person  injured  as  the  result  of 
negligence.  The  Lotta,  (1907)  150  Fed. 
219.  There  is  no  right  of  action  for 
wrongful  death  under  the  general  mari- 
time law.  Williams  v.  Quel^  Steamship 
Co.,   (1003)   126  Fed.  591. 

In  the  absence  of  an  Act  of  Congress 
or  a  state  statute  giving  a  right  of  action 
therefor  and  a  lien  on  a  vessel,  a  libel 
in  rem  cannot  be  maintained  in  admiralty 
to  recover  for  the  death  of  a  human  be^ 
ing  on  the  high  seas,  resulting  from  neg- 
ligence. The  Aurora,  (1908)  163  Fed. 
633;  Williams  r.  Alaska  Commercial  Co., 
(1903)    2  Alaska  43. 

*'  In  the  admiralty,  it  has  become  well 
settled  that  where  damages  or  death 
occur,  it  is  not  sufficient  that  the  wrong 
originated  upon  the  water.  If  it  was  not 
consummated  upon  the  water,  jurisdic- 
tion does  not  exist."  Ryley  v.  Philadel- 
phia, etc.,  R.  Co.,  (1909)  173  Fed.  839, 
holding  that  the  court  had  no  jurisdic- 
tion to  award  damages  for  the  death  of 
a  person  on  shore  from  injuries  caused 
by  a  collision  in  the  Delaware  river. 

The  steamer  Bertha  engaged  to  tow 
the  schooner  Dora  B.  to  Lituga  bay,  but 
owing  to  rough  weather  passed  that  port 
and  steered  for  Yakutat.  Before  reach- 
ing Yakutat,  and  while  off  the  coast  of 
Alaska,  the  hawser  parted.  Instead  of 
returning  to  the  tow  and  rendering  fur- 
ther assistance,  the  Bertha  kept  on  her 
course,  abandoning  the  Dora  B.,  which 
was  carried  on  the  coast  and  wrecked, 
and  the  deceased  lost  his  life.  It  waa 
held  to  be  immaterial  that  the  parting  of 
the  hawser  happened  over  three  miles  off 
shore  and  out  of  the  jurisdiction  of  the 
court,  it  appearing  that  the  disaster 
which  caused  the  decedent's  death  hap- 
pened upon  the  shore  within  the  three- 
mile  limit  and  within  the  jurisdiction  of 
the  court.  Williams  v.  Alaska  Commer- 
cial Co.,   (1903)  2  Alaska  43. 

"The  decision  in  The  Harrisburg, 
(1886)  119  U.  S.  199,  7  S.  Ct.  140,  30 
U.  S.  (L.  ed.)  358,  settled  the  proposition 
definitely,  that  in  the  absence  of  federal 
or  state  legislation  giving  a  right  of  ac- 
tion therefor,  a  suit  in  admiralty  cannot 
be  maintained  to  recover  damages  for 
death  caused  by  wrongful  act  or  negli- 
gence upon  the  high  seas.  Whether  an 
action  in  rem  in   the  admiralty  can   be 


maintained  upon  the  statute  of  a  state, 
unless  a  lien  is  distinctly  given,  and 
whether  such  an  action  will  lie,  even  if 
a  lien  be  given,  are  questions  about 
which  the  courts  have  differed."  Fisher 
i\  Boutelle  Transp.,  etc.,  Co.,  (1908)  162 
Fed.  994. 

The  statutory  law  of  a  state  authoriz- 
ing recovery  for  wrongful  death  may  be 
enforced  in  a  court  of  admiralty  where 
the  death  occurred  in  a  collision  in  the 
waters  of  the  state.  Trauffler  v.  Detroit, 
etc.,  Nav.  Co.,  (1910)   181  Fed.  256. 

A  statute  of  a  state  may  be  applied  to 
a  suit  in  admiralty  to  recover  for  a  death 
on  the  high  seas  arising  purely  from  tort, 
where  the  vessel  belonged  to  the  state 
in  question;  but  the  burden  rests  upon 
the  libelant  to  establish  by  satisfactory 
evidence  that  the  vessel  was  one  of  such 
state,  where  it  is  denied,  which  cannot  be 
presumed  from  the  fact  that  her  owner  is 
a  corporation  of  such  state.  Fisher  v, 
Boutelle  Transp.,  etc.,  Co..  (1908)  162 
Fed.  994. 

State  statute. — A  section  in  the  Oregon 
statutes  declared  that,  when  the  death  of 
a  person  is  caused  by  the  wrongful  act  or 
omission  of  another,  the  personal  repre- 
sentatives of  the  former  may  maintain  an 
action  at  law  against  the  latter,  if  the 
former  might  have  maintained  an  action, 
had  he  lived,  against  the  latter  for  the  in- 
jury done  by  the  same  act  or  omission. 
Another  section  declared  that  every  boat 
or  vessel  used  in  navigating  the  waters 
of  the  state  shall  be  subject  to  a  lien  for 
all  demands  for  damages  for  injuries  done 
to  persons  or  property  by  such  boat  or 
vessel;   another  section  provided  for  the 

Priority  of  Uens;  and  another  section 
eclared  that  any  person,  instead  of  pro- 
ceeding against  the  master,  owner,  or 
agent,  may  sue  the  boat  or  vessel  by 
nama  It  was  held  that,  where  a  long- 
shoreman employed  by  a  vessel  was  killed 
while  assisting  in  loading  her  by  an 
alleged  defect  in  the  gang  plank,  his  ad- 
ministratrix was  entitled  to  maintain  a 
libel  in  rem  in  the  admiralty  courts  of 
the  United  States  to  recover  damages  for 
his  death.  The  Aurora,  (1908)  163  Fed. 
633. 

Code  Pub.  Gen.  Laws  Md.  1904,  art.  67, 
§§  1,  2,  creating  a  cause  of  action  for 
wrongful  death,  and  providing  for  assess- 
ment of  damages  by  a  jury,  is  not  for 
that  reason  unenforceable  in  the  federal 
courts  of  admiralty  sitting  in  that  state 
by  a  libelant  to  recover  for  wrongful 
death  happening  in  consequence  of  a  neg- 
ligent obstruction  in  the  navigable  waters 
of  the  state;  the  right  of  trial  by  jury 
not  being  indispensable  to  the  enforce- 
ment of  the  right  conferred.  Maryland 
V.  Miller,   (1910)   180  Fed.  796. 

A  right  of  action  for  a  death  caused 
by  a  wrongful  act  given  by  a  state  statute, 
where  the  injury  was  committed  within 
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the  jurisdiction  of  the  state,  may  be  ri- 
forced  in  the  District  Court  in  Aclmiralty. 
The  Highland  Light,  (1867)  Chase  150. 
12  Fed.  Cas.  No.  6,477;  The  Garland, 
(1881)  5  Fed.  924;  Holmes  v,  Oregon, 
etc.,  R.  Co.,  (1880)  5  Fed.  75;  The  E.  B. 
Ward,  Jr..  (1883)  17  Fed.  456;  The  Ore- 
gon, (1891)  45  Fed.  62,  (1890)  42  Fed 
78;  The  City  of  Norwalk.  (1893)  65  Fed. 
98;  The  Premier,  (1894)  59  Fed.  797;  In 
re  Humboldt  Lumber  Mfg.  Ass'n,  (1894) 
60  Fed.  428;  The  Transfer  No.  4,  (C.  C. 
A.  1894)  61  Fed.  364,  20  U.  S.  App.  570, 
9  C.  C.  A.  521;  The  Willamette,  (C.  C. 
A.  1895)  70  Fed.  874,  44  U.  S.  App.  26, 
18  C.  C.  A,  366,  31  L,  R.  A.  715;  Robin- 
son V,  Detroit,  etc.,  Steam  Nav.  Co.,  (C. 
C.  A.  1806)  73  Fed.  883,  43  U.  S.  App. 
190,  20  C.  C.  A.  86;  The  Oregon,  (1896) 
73  Fed.  846.  Contra,  Ex  p,  Gordon, 
(1881)  104  U.  S.  515,  26  U.  S.  (L.  ed.) 
814;  Armstrong  r.  Beadle,  (1879)  5 
f'awy.  484,  1  Fed.  Cas.  No.  541;  The  Syl- 
van Glen,  (1881)  9  Fed.  335;  The  Man- 
hasset,  (1884)  18  Fed.  918;  Oleson  r. 
The  Ida  Campbell,  (1888)  34  Fed.  432; 
Welsh  r.  The  North  Cambria.  (1889)  40 
Fed.  655. 

But  such  action  cannot  be  maintained 
in  admiralty  independently  of  a  statute. 
The  Alaska,  (1889)  130  U.  S.  201.  9  S. 
Ct.  461,  32  U.  S.  (L.  ed.)  923,  (1887)  33 
Fed.  107;  Welsh  v.  The  North  Cambria, 
(1889)  39  Fed.  615;  The  Harrisburg. 
(1886)  119  U.  S.  199,  7  S.  Ct.  140,  30 
U.  S.  (L.  ed.)  358,  The  E.  B.  Ward,  Jr., 
(1883)  16  Fed.  255.  But  see  Hollyday  v. 
The  Steamer  David  Reeves,  (1879)  6 
Hughes  89,  12  Fed.  Cas.  No.  6,625;  The 
Steamboat  Chas.  Morgan,  (1878)  2  Flipp. 
274,  5  Fed.  Cas.  No.  2,618;  The  Tona- 
wanda,  (1877)  13  Phila.  (Pa.)  464,  34 
\jo^.  Int.  (Pa.)  394.  24  Fed.  Cas.  No. 
14,109;  Holmes  r.  Oregon,  etc.,  R.  Co., 
(1880)  5  Fed.  75;  The  E.  B.  Ward,  Jr., 
(1883)  17  Fed.  456;  The  Columbia, 
(1886)  27  Fed.  704. 

XXI.  Seizures 

In  cases  of  seizures  on  land,  the  Dis- 
trict Court  proceeds,  not  as  a  court  of  ad- 
miralty, but  as  a  court  of  common  law 
upon  a  trial  by  jury.  U.  S.  f.  Spraul, 
(C.  C.  A.  6th  Cir.lOll)  185  Fed.  405, 
107  C.  C.  A.  569. 

Bv  "  seizure  "  is  meant  any  taking  pos- 
session of  the  thing  forfeited,  by  virtue  of 
a  warrant  or  other  legal  authority,  for 
the  purpose  of  enabling  the  proper  court 
to  inquire  into,  and  to  adjudicate  upon, 
the  cause  of  forfeiture.  The  Washing- 
ton,  (1855)   29  Fed.  Cas.  No.  17,222. 

There  is  some  conflict  in  the  decisions 
as  to  the  jurisdiction  of  the  District 
Court  and  the  procedure  therein  in  cases 
of  seizures.  This  conflict  has  grown  out 
of  the  fact  that  the  District  Courts  have 
often  failed  to  distinguish  between  seiz- 
ures on  land  and  seizures  on  navigable 
waters. 


Where  the  seizure  is  made  on  the  pub- 
lic navigable  waters  of  the  United  States, 
or  on  the  high  seas,  the  cases  are  exclu- 
sively cognizable  in  the  District  Court  in 
Admiralty  and  are  to  be  tried  by  the 
court.  U.  S.  r.  La  Vengeance,  (1796)  3 
Dall.  297,  1  U.  S.  (L.  ed.)  610;  U.  S.  r. 
Th^  Sally,  (1804)  2  Cranch  406,  2  U.  S. 
<L.  ed.)  320;  U.  S.  v.  The  Betsy  and  Char- 
lotte, (1808)  4  Cranch  443,  2  U.  S.  (L. 
ed.)  673;  Whelan  v,  U.  S.  (1812)  7 
Cranch  112,  3  U.  S,  (L.  ed.)  286;  Mo- 
cum  f?.  Mayberry,  (1817)  2  Wheat.  1,  4 
U.  S.  (L.  ed.)  169;  (Alston  p.  Hovt, 
(1818)  3  Wheat.  246.  4  U.  S.  (L.  ed.) 
381;  The  Sarah,  (1823)  8  W^heat.  391,  5 
U.  S.  (L.  ed.)  644;  Cleveland  Ins.  Co.  r. 
Glol3e  Ins.  Co.,  (1878)  98  U.  S.  366,  25 
U.  S.  (L.  ed.)  201;  The  Meteor,  (1866) 
17  Fed.  Cas.  No.  9,498;  U.  S.  i?.  The 
Steamship  Missouri,  (1872)  9  Blatchf. 
433.  26  Fed.  Cas.  No.  15.785;  Hall  r. 
Warren,  (1840)  2  McLean  332,  11  Fed. 
Cas.  No.  5,952;  Ten  Cases  r.  U.  S.,  (1887) 
34  Fed.  100;  U.  S.  t\  One  Case  Silk, 
(1871)  4  Ben.  526,  27  Fed.  Cas.  No. 
15.925. 

Wliere  the  seizure  is  made  on  land,  the 
federal  court  has  concurrent  jurisdiction 
in  some  cases,  and  the  case  is  on  the 
common  law  side  of  the  court  and  is  to 
be  tried  by  a  jury.  The  Sarah.  (1823) 
8  Wheat.  391,  5  U.  S.  (L.  ed.)  644;  U.  S. 
V.  Winchester,  (1878)  99  U.  S.  372.  25 
U.  S.  (L.  ed.)  479;  The  Ariel,  (1867)  1 
Hask.  65,  1  Fed.  Cas.  No.  527;  U.  S.  r. 
Five  Hundred  Boxes  Pipes,  (1870)  2 
Abb.  500,  25  Fed.  Cas.  No.  15,116;  Clark 
t\  U.  S.,  (1811)  2  W^ash.  519,  5  Fed.  Cas. 
No.  2,837;  U.  S.  v.  Fourteen  Packapps 
Pins,  (1832)  Gilp.  235,  25  Fed.  Cas.  No. 
15.151;  Ten  Cases  r.  U.  S.,  (1887)  34  Fed. 
100. 

The  courts  of  the  United  States  have 
exclusive  jurisdiction  of  all  seizures  au- 
thorized to  be  made  on  land  or  water  for 
a  breach  of  the  laws  of  the  rmtcvi  States. 
If  the  seizure  be  finally  adjudged  wrong- 
ful, and  without  probable  cause,  the  party 
may  proceed,  at  his  election,  by  a  suit 
at  common  law,  or  in  the  instance  court 
of  admiralty,  for  damages  for  the  illegal 
act.  Slocum  t>.  Mayberry,  (1817)  2  Wheat. 
1,  4  U.  S.   (L.  ed.)    169. 

The  District  Ck)urt  has  jurisdiction  of 
a  libel  against  a  steamboat  to  recover 
penalty,  under  R.  S.4499,  (title  Stekm 
Vessels)  for  running  without  having  her 
hull  and  boiler  inspected  as  "  a  civil  case 
of  admiralty  and  maritime  jurisdiction," 
and  a  seizure  is  not  necesRary  to  the  ju- 
risdiction of  the  court.  The  Joshua  Lev- 
iness,  (1879)  9  Ben.  39,  13  Fed.  Cas.  No. 
7,549. 

The  District  Court  in  Admiralty  has 
jurisdiction  in  a  case  of  seizure  of  s^oodd 
for  violation  of  law  where  a  part  of  the 
goods  are  seized  upon  water  though  the 
balnnoe  be  seized  upon  the  land.  Clark 
V.  U.  S.,  (1811)  2  W^ash.  519,  5  Fed.  Cas. 
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No.  2,837;  Two  Hundred  and  Fifty  Bar- 
rels Molasses  v.  U.  S.,  ( 1860 )  Chase  502, 
24  Fed.  Cas.  No.  14,293. 

The  District  Courts,  as  courts  of  ad- 
miralty having  jurisdiction  of  seizures, 
have  also  juriSiction  of  the  question  who 
are  entitled  to  the  proceeds  as  informers 
or  otherwise;  the  principal  jurisdiction 
of  the  seizure  being  exclusive,  the  ques- 
tion who  is  informer  is,  it  would  seem, 
exclusive  alto,  but  where  the  fact  that 
the  party  is  informer  is  not  in  contro- 
versy, a  court  of  common  law  or  equity 
may  sustain  a  suit  for  an  account  and 
distribution  of  the  informer's  share.  Rob- 
inson r.  Hook,  (1826)  4  Mason  139,  20 
Fed.  Cas.  No.  11,956;  The  Lewellen, 
(1868)  4  Biss.  156,  16  Fed.  Cas.  No. 
8,307;  U.  S.  v.  Ninety-Two  Barrels, 
(1871)  8  Blatchf.  480,  27  Fed.  Cas.  No. 
15,892. 

Under  this  clause,  to  sustain  the  juris- 
diction of  the  court  there  must  have  been 
an  actual  seizure.  Keeue  t'.  U.  S.,  (1809) 
5  Cranch  304,  3  U.  S.  (L.  ed.)  108;  The 
Ann,  (1815)  9  Cranch  289,  3  U.  S.  (L. 
ed.)  734;  The  Tug  May,  (1874)  6  Biss. 
243,  16  Fed.  Cas.  No.  9,330;  The  Fideli- 
ter,  (1870)  1  Abb.  577,  8  Fed.  Cas.  No. 
4,755;  The  Sloop  Abby,  (1818)  1  Mason 
360,  1  Fed.  Cas.  No.  14;  The  Brig  Little 
Ann,  (1810)  1  Paine  40,  15  Fed.  Cas. 
No.  8,397;  The  Ship  Octavia.  (1813)  1 
Gall.  488,  18  Fed.  (Jas.  No.  10,422;  The 
Washington,  (1855)  17  Law  Rep.  497,  29 
Fed.  Cas.  No.  17,222;  U.  S.  t?.  The  Frank 
Silvia,  (1891)  45  Fed.  641,  reversing 
(1888)    37   Fed.   155. 

"  The  Circuit  Court  has  jurisdiction, 
under  the  Act  of  Aug.  6,  1861,  *  to  con- 
fiscate property  used  for  insurrectionary 
purposes,'  of  proceedings  for  the  con- 
demnation of  real  estate  or  property  on 
land ;  and  such  proceedings  may  be  shaped 
in  general  conformity  to  the  practice  in 
admiralty;  that  is  to  say,  they  may  be 
in  the  form  and  modes  analogous  to  those 
used  in  admiralty.  But  issues  of  fact, 
on  the  demand  of  either  party,  must  be 
tried  by  jury;  such  cases  differing  from 
cases  of  seizure  made  on  navigable  waters 
where  the  course  of  admiralty  may  be 
strictly  observed."  Union  Ins.  Co.  v,  U.  S., 
(1867)  6  Wall.  759,  18  U.  S.  (L.  ed.) 
879. 

XXII.  Caftubes  and  Prizes 

The  District  Court  in  Admiralty  has 
exclusive  jurisdiction  of  all  captures  as 
prize  on  the  high  seas  or  the  public  navi- 
gable waters  of  the  United  State-^.  bv  the 
public  arme<l  vessels  of  the  United  States. 
Keane  v.  The  Gloucester,  (1782)  2  Dall. 
36,  1  U.  S.  (L.  ed.)  278;  Jennings  v,  Car- 
son, (1792)  1  Pet.  Adm.  7;  xne  Ami- 
able Nancy,  (1S18)  3  Wheat.  546,  4 
U.  S.  (L.  ed.)  456;  Jecker  t\  Mont- 
gomery, (1851)  13  How.  498,  14  U.  S. 
(L.  ed.)  240;  The  Cotton  Plant,  (1870) 
10  Wall.  577,  19  U.  S.  (L.  ed.)  983;  Jen- 


nings i\  Carson,  (1792)  1  Pet.  Adm.  1, 
13  Fed.  Cas.  No.  7,281;  Johnson  17.  21 
Bales,  etc.,  (1814)  2  Paine  601,  13  Fed. 
Cas.  No.  7,417;  The  Dash,  (1815)  1  Ma- 
son 4,  7  Fed.  Cas.  No.  3,584;  Maison- 
naire  r.  Keating,  (1815)  2  Gall.  325,  16 
Fed.  Cas.  No.  8,978;  The  Ship  Emulous, 
(1813)  1  Gall.  563,  8  Fed.  Cas.  No.  4,479; 
U.  8.  17.  Two  Hundred  Sixty-nine  and 
One-half  Bales  Cotton,  (1868)  Woolw. 
236,  28  Fed.  Cas.  No.  16,583;  The  Zaralla, 
Blatchf.  Prize  Cas.  173,  (1860)  30  Fed. 
Cas.  No.  18,203;  Mahoon  t?.  The  Brig 
Glocester,  (1780)  Bee  Adm.  395,  16  Fed. 
Cas.  No.  8,970;  The  Hiawatha,  Blatchf. 
Prize  Cas.  1,  (1861)  12  Fed.  Cas.  No. 
6,461;  Two  Hundred  and  Eighty-two 
Bales  Cotton,  (1862)  Blatchf.  Prize  Cas. 
302,  24  Fed.  Cas.  No.  14,291;  Glass  v. 
The  Sloop  Betsey,  (1794)  3  Dall.  16,  1 
U.  S.  (L.  ed.)  485. 

Captures  on  land  as  prize  of  war  are 
not  within  the  jurisdiction  of  the  District 
Court  in  Admiralty.  U.  S.  v.  Two  Hun- 
dred Sixty-nine  and  One-half  Bales  Cot- 
ton, (1868)  Woolw.  236,  28  Fed.  Cas.  No. 
16,583;  Slocum  r.  Wheeler,  (1816)  1 
Conn.  429. 

XXIII.  Revenue  Cases 

The  District  Court  has  no  jurisdiction 
in  revenue  cases,  although  the  property 
seized  may  never  have  come  into  posses- 
sion of  the  officers  of  the  court.  Schooner 
Bolina,  (1812)  1  Gall.  75,  3  Fed.  Cas.  No. 
1,608. 

If  a  seizure,  by  a  collector,  for  a  viola- 
tion of  the  revenue  laws  of  the  United 
States  be  voluntarily  abandoned  and  the 
property  restored  before  the  libel  or  infor- 
mation is  filed  and  allowed,  the  District 
Court  has  not  jurisdiction  of  the  cause. 
The  Ann,  (1815)  9  Cranch  289,  3  U.  S. 
(L.  ed.)   734. 

An  information  against  a  vessel  to  re- 
cover the  penalty  for  importing  merchan- 
dise not  included  in  the  manifest  is  a  civil 
cause  of  admiralty  and  maritime  juris- 
diction, but  a  proceeding  against  the  mas- 
ter for  the  same  penalty  cannot  be  joined 
therewith.  U.  S.  i?.  The  Queen,  (1870)  4 
Ben.  237,  27  Fed.  Cas.  No.  16,107. 

The  District  Court  has  jurisdiction  of  a 
libel  against  the  collector  of  a  port  to  re- 
cover possession  of  a  pleasure  yacht  seized 
by  the  collector  of  an  article  imports '  inlo 
the  United  States  without  payment  of 
duty  and  to  decide  the  question  whether 
or  not  such  yacht  is  subject  to  duty.  In 
re  Fassett,  (1892)  142  U.  S.  479,  12  S. 
Ct.  296,  35  U.  S.  (L.  ed.)   1087. 

XXrV.  Service  op  Pbockss 
It  is  well  settled  that  in  admiralty  serv- 
ice of  process  may  be  made  by  attaching  a 
respondent's  property  in  any  other  federal 
district  than  the  district  of  his  residence, 
so  as  to  compel  him  to  appear  and  defend. 
And  of  course,  the  ordinary  monition  may 
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issue  in  any  district  where  the  respondent 
maintains  a  statutory  agent  upon  whom 
process  may  be  served.  American  Po- 
tato Corp.  r.  Boca  Grande  Steamship  Co., 
(n:.  D.  Pa.  1916)   233  Fed.  542. 

The  Ck>mmerce  Court  is  not  authorized 
to  review  the  Commission's  determination 
of  disputed  questions  of  fact  made  after 
a  full  and  fair  hearing,  on  proper  notice, 
unless  its  power  has  l^en  exercised  in  an 
arbitrary  or  unreasonable  manner,  or  in 
violation  of  the  petitioner's  constitutional 
rights.  Florida  East  Coast  R.  Co.  v.  U.  S., 
(1912)  200  Fed.  797. 

Where  all  the  facts  are  undisputed,  the 
Interstate  Commerce  Commission  cannot 
by  an  ultimate  finding  based  upon  the  un- 
disputed facts  preclude  the  Commerce 
Court  from  reaching  a  conclusion  of  its 
own  upon  such  undisputed  and  admitted 


facts.  When  the  facts  are  undisputed 
there  is  no  occasion  for  the  facts  to  be 
found  and  the  ultimate  conclusion  of  the 
Commission  is  a  mixed  question  of  liv 
and  fact  reviewable  by  the  Commene 
Court.  Louisville  &  N.  R.  Co.  c.  U.  &, 
(1912)    197  Fed.  58. 

The  Commerce  Court  had  jurisdiction  to 
review  an  order  of  the  Interstate  Com- 
merce Commission  made  upon  an  applica- 
tion for  relief  from  the  long  and  short- 
haul  clause  of  section  4  of  the  Act  to 
Regulate  Commerce  as  amended  by  the 
Act  of  June  18,  1910,  ch.  309,  30  SUt. 
539  (title  Interstate  CoiCMEBCE).  Inter- 
mountain  Rate  Cases,  (1914)  234  U.  S. 
476,  reversing  191  Fed.  856;  U.  S.  r. 
Union  Pacific  R.  Co.,  (1914)  234  U.  S. 
495,  reversing  191  Fed.  856. 


Sec,  24.  [Original  jurisdiction.]    The  district  courts  shall  have  original 
jurisdiction  as  follows :    •    •    • 
Fourth,  [Of  Buitfl  under  any  law  relating  to  the  dave  trade.]    Of  oU 

suits  (prising  under  any  law  relating  to  the  slave  trade.    [36  Stat.  L.  1092.] 

For  the  entire  section  24,  of  which  the  foregoing  is  paragraph  Fourth,  see  supra, 
p.  838. 

This  paragraph  vests  in  the  district  courts  the  jurisdiction  vested  in  the  circuit 
courts  by  paragraph  7  of  R.  S.  sec.  629  (Act  of  March  22,  1794,  ch.  11,  1  Stat.  L.  347; 
Act  of  May  10,  1800,  ch.  51,  2  Stat.  L.  70,  71;  Act  of  March  2,  1807,  ch.  22,  2  Stat.  L 
428;  Act  of  April  20,  1818,  ch.  91,  3  SUt.  L.  450-452;  Act  of  March  3,  1819,  ch.  101, 
3Stat.  L.  532). 

*'  The  sum  or  value  of  the  matter  in  controversy "  is  immaterial.  See  proviso  to 
paragraph  **  First,"  supra,  p.  842. 


Jurisdiction  under  Slave  Trade  Act,  see 
Evans  v.  BoUen,  (1800)  4  Dall.  342,  1 
U.  S.  (L.  ed.)  859,  8  Fed.  Cas.  No.  4,554; 
The  Merino,  (1824)  9  Wheat.  391,  6  U.  S. 


(L.  ed.)  118;  The  Slavers,  (1864)  2 
Wall.  383,  17  U.  S.  (L.  ed.)  911;  The 
Sloop  Abby,  (1818)  1  Mason  360,  1  Fed 
Cas.  No.  14. 


Sec.  24.  [Original  jurisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Fifth.  [Of  cases  under  internal  revenue^  customs  and  tonnage  laws.] 
Of  all  cases  arising  under  any  law  providing  for  internal  revenue,  or  from 
revenue  from  imports  or  tonnage,  except  those  cases  arising  under  an^ 
law  providing  revenue  from  imports,  jurisdiction  of  which  has  been  conr 
f erred  upon  the  Court  of  Customs  Appeals.    [36  Stat.  L.  1092.] 

For  the  entire  section  24,  of  which  the  foregoing  is  paragraph  Fifth,  see  swprOy 
p.  838. 

This  paragraph  merges  in  the  district  courts  the  jurisdiction  vested  in  both  the 
circuit  and  district  courts  under  paragraph  5  of  R.  S.  sec.  563  (Act  of  July  20,  1868, 
ch.  186,  15  Stat.  L.  167)  and  paragraph  4  of  R.  S.  sec.  629  (Act  of  March  2,  1833, 
ch.  57,  4  Stat.  L.  632;  Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  76;  Act  of  July  13, 
1866,  ch.  184,  14  St«t.  L.  Ill,  145,  152;  Act  of  March  2,  1867,  eh.  169,  14  Stat.  L.  475. 
483;  Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  167;  Act  of  June  30,  1864,  ch.  173,  13 
Stat.  L.  239,  240,  305;  Act  of  March  3,  1865,  ch.  78,  13  Stat.  L.  483;  Act  of  March  3, 
1845,  ch.  43,  5  Stat.  L.  739). 

"The  sum  or  value  of  the  matter  in  controversy"  is  immaterial.  See  proviso  to 
paragraph  "  First,"  supra,  p.  842. 

R.  S.  sec.  563  above  cited,  conferred  jurisdiction  on  the  district  courts — ^'^  Fifth. 
Of  all  suits  in  equity  to  enforce  the  lien  of  the  United  States  upon  any  real  estate  for 
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any  intemal-reyentie  tax,  or  to  subject  to  the  payment  of  any  such  tax  any  real  estate 
owned  by  the  delinquent,  or  in  which  he  has  any  right,  title,  or  interest." 

For  cases  under  the  foregoing  provision  see  notes  to  R.  S.  sec.  3207  in  Intebnal 
Revenue,  vol.  3,  p.  1022. 

As  to  What  are  "  revenue  laws  "  within  the  meaning  of  Judicial  Code,  sec.  128,  infra, 
this  title,  vol.  6,  making  decisions  of  the  Circuit  Court  of  Appeals  "  final  in  all  cases 
arising  .  .  .  under  the  revenue  laws,"  see  notes  to  that  section. 


History  and  constmction. —  In  Downes 
V.  Bidwell,  (1901)  182  U.  S.  244,  21  S. 
Ct.  770,  46  U.  S.  (L.  ed.)  1088,  it  was 
held  that  cl.  4  of  R.  S.  sec.  629,  repealed 
by  Judicial  Code,  sec.  297,  infra,  this  title, 
vol.  «5,  and  embodied  herein,  should  be 
construed  with  R.  S.  sec.  643,  likewise 
repealed  by  Judicial  Code,  sec.  297,  and 
embodied  in  sec.  33  thereof,  infra,  this 
title,  vol.  6,  which  provides  for  the 
removal  from  the  state  courts  to  the  dis- 
trict courts,  of  suits  against  revenue 
officers  on  account  of  any  act  done  under 
color  of  his  office  or  any  such  (revenue) 
law,  or  on  account  of  any  right,  title  or 
authority  claimed  by  such  officer  or  other 
person  under  any  such  law.  Both  these 
sections,  as  repealed  and  now  embodied  in 
the  Judicial  Code,  were  taken  from  the 
Act  of  March  2,  1833  (4  Stat.  L.  632,  ch. 
57),  commonly  known  as  the  Force  Bill, 
and  were  evidently  intended  to  include  all 
actions  against  customs  officers  acting 
under  color  of  their  office. 

Effect  of  former  statute. —  Subdivision 
4  of  R.  S.  sec.  629,  repealed  by  Judicial 
Code,  sec.  297,  infra,  this  title,  vol.  6,  and 
embodied  herein,  was  not  repealed  by  the 
Jurisdictional  Act  of  1875,  or  its  amend- 
ments of  1887  and  1888,  since  these  acts 
were  not  intended  to  interfere  w^ith  the 
prior  statutes  conferring  jurisdiction  upon 
the  federal  courts  in  special  cases  and  over 
particular  subjects,  and  a  suit  may  be 
maintained  imder  this  provision  without 
regard  to  the  amount  in  controversy.  U. 
S.  t?.  Mooney,  (1885)  116  U.  S.  104,  6  S. 
Ct.  304,  29  U.  S.  (L.  ed.)  550;  Downes 
F.  BidweU,  (1901)  182  U.  S.  244,  21  S. 
Ct.  770,  45  U.  S.  (L.  ed.)  1088;  Spreckels 
Sugar  Refining  Co.  v,  McClain,  (1904) 
192  U.  S.  397,  24  S.  Ct.  376,  48  U.  S. 
(L.  ed.)  496. 

Revenue  laws. — "  The  term  '  revenue 
law'  when  used  in  connection  with  the 
jurisdiction  of  the  courts  of  the  United 
States,  means  a  law  imposing  duties  on 
imports  or  tonnage,  or  a  law  providing 
in  terms  for  revenue ;  that  is  to  say,  a  law 
which  is  directly  traceable  to  the  power 
granted  to  Congress  by  section  8,  art.  1, 
of  the  Constitution,  to  lay  and  collect 
taxes,  duties,  imposts,  and  excises,  and 
an  act  which  requires  the  clerk  of  the 
District  Court  to  pay  into  the  treasury 
any  surplus  of  fees  and  emoluments  which 
his  return  shows  to  exist  over  and  above 
the  compensation  and  allowances  au- 
thorized Dy  law  to  be  retained  by  him, 
is  not  a  revenue  law,  within  the  meaning 
of  this  section."     U.   S.  f?.  Hill,    (1887) 


123  U.  S.  681,  8  S.  Ct.  308,  31  U.  S.  (L. 
ed. )  275.  An  act  imposing  direct  taxes 
updn  the  state  is  a  revenue  law.  Pevton 
V.  Bliss,  (1868)  Woolw.  170,  19  Fed.  Cas. 
No.    11,055. 

Jurisdiction  —  Suit  to  enjoin  collection 
of  illegal  iase. — ^A  federal  court  has  juris- 
diction of  a  suit  in  equity  to  enjoin 
threatened  proceedings  of  a  collector  of 
internal  revenue  to  collect  an  illegal  tax. 
Georgia  r.  Atkins,  (1866)  1  Abb.  22,  10 
Fed,  Cas.  No.  5,350;  Cutting  v,  Gilbert, 
(1865)  5  Blatchf.  259,  6  Fed.  Cas.  No. 
3,519. 

But  to  sustain  jurisdiction  there  must 
be  an  allegation  of  grounds  for  equitable 
relief  independent  of  the  mere  complaint 
that  the  tax   is   illegal   and   unconstitu- 
tional and  should  not  be  enforced.    It  is 
not  open  to  question  that  a  suit  may  not 
be  brought  to  enjoin  the  assessment  or 
collection  of  a  tax  because  of  the  alleged 
unconstitutionality    of    the    statute    im* 
posing  it.    And  this  is  true  whether  the 
tax   is   local   or  general,   or,   if  general, 
whether  internal  revenue  or  direct  taxes. 
Shelton  t?.  Piatt,    (1891)    139  U.  S.  591, 
11   S.   Ct.   646,  35  U.   S.    (L.  ed.)    273; 
Pittsburgh,  etc.,  R.  Co.  t?.  West  Virginia 
Board  of  Public  Works,  (1898)   172  U.  S. 
32,  19  S.  Ct  90,  43  U.  S.   (L.  ed.)    354; 
Pacific    Steam    Whaling    Co.    i\    U.    S., 
(1903)    187  U.  S.  447,  23  S.  Ct.  154,  47 
U.  S.    (L.  ed.)    253.     And  see  Dodge  v.. 
Osborn,   (1916)   240  U.  S.  118,  36  S.  Ct. 
275,   60   U.    S.    (L.   ed.)    557;    Dodge  t?. 
Brady,    (1916)    240  U.  S.   122,  36  S.  Ct. 
277,  60  U.  S.  (L.  ed.)   560. 

Buit  for  refund. — A  federal  court  has 
jurisdiction  of  an  action  at  law  against 
a  collector  of  customs  who  withholds  re- 
funds accruing  imder  a  decision  by  the 
Board  of  General  Appraisers.  Klumpp  v. 
Thomas,  (C.  C.  A.  3d  Cir.  1908)  162  Fed. 
853,  89  C.  C.  A.  543. 

Suit  to  recover  rebate, —  It  was  held  in 
Cincinnati  Brewing  Co.  v.  Bettman, 
(1900)  102  Fed.  16  (April,  1900),  con- 
struing the  Act  of  March  2,  1833,  and 
the  amendment  thereto  of  1864,  in  con- 
nection with  the  Act  of  July  13,  1866, 
§  68,  without  mention  of  the  above  pro- 
vision of  the  Revised  Statutes,  that  a 
federal  court  had  no  original  jurisdiction 
of  an  action  against  a  collector  of  in- 
ternal revenue  to  recover  a  rebate  paid 
under  protest  on  a  sale  of  revenue  stamps. 
Suits  for  forfeitures, — A  federal  court 
has  jurisdiction  of  suits  in  rem  for  for- 
feitures for  violation  of  the  internal 
revenue  laws.    Coffey  v.  U.  S.,  (1886)  116 
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U.  S.  427,  6  S.  Ct.  432,  29  U.  S.  (L.  ed,) 
081;  U.  S.  r.  Two  Tons  of  Coal,  (1867)  6 
Blatchf.  386,  28  Fed.  Case  No.  16,590; 
U.  8.  r.  Five  Hundred  and  Eight  Barrels 
Distilled  Spirits,  (1867)  5  Blatchf.  407,25 
Fed.  Cas.  No.  15.113;  U.  S.  v.  Six  Barrels 
of  Distilled  Spirits,  (1867)  5  Blatchf. 
542,  27  Fed.  Cas.  No.  16,294;  U.  S.  r. 
Seven  Barrels  Distilled  Oil,  (1868)  6 
Blatchf.  174,  27  Fed.  Cas.  No.  16,253;  U. 
S.  r.  Two  Hundred  Barrels  of  Whiskt?y, 
(1874)  2  Woods  54,  28  Fed.  Cas.  No. 
16,585. 

i^uit  to  recover  lands  from  taw  sale, — 
The  federal  courts  have  jurisdiction  of 
a  suit  brought  to  recover  lands  purchased 
at  a  sale  for  taxes  made  under  authority 
of  the  Act  of  June  7,  1862,  for  the  col- 
lection of  taxes  in  insurrectionary  dis- 
tricts, where  the  title  so  derived  was  di»- 
puted  by  defendants.  Smith  r.  McNeal, 
(1883)  109  U.  S;  426,  3  S.  Ct.  319,  27 
U.  S.  (L.  ed.)  986. 

A  federal  court  has  jurisdiction  under 
this  section  of  an  action  to  recover  pos- 
session of  a  lot  purchased  by  the  plain- 
tiff at  a  sale  under  the  Act  for  the  col- 
lection of  direct  taxes.  Larkin  v,  Saffa- 
rans,  (1883)  15  Fed.  147.  In  an  action 
to  recover  possession  of  certain  lands,  an 
allegation  m  a  complaint  that  plaintiffs 
claim  title  through  certain  revenue  laws 
is  not  sufficient  to  give  jurisdiction  where 
it  does  not  appear  that  their  title  in  that 
respect  is  disputed.  Ex  p.  Smith,  (1876) 
94  U.  S.  455,  24  U.  S.  (L.  ed.)  165. 
Wherein  it  appeared  that  the  plaintiff 
sued  to  recover  possession  of  certain 
lands  to  which  they  claimed  title  in  fee 
through  a  certificate  of  the  United  States 
direct  tax  commissioners,  under  the 
"Act  for  the  collection  of  direct  taxes  in 
insurrectionary  districts  within  the 
United  States,  and  for  other  purposes " 
enacted  June  7,  1862,  12  Stat.  L.  422. 
The  court  said :  "  Jurisdiction  is  claimed 
for  the  Circuit  Court  under  section  2  of 
the  Act  of  March  2,  1833,  *  further  to  pro- 
vide for  the  collection  of  duties  on  im- 
ports,' 4  Stat,  at  L.  632,  which  provides 


'That  the  jurisdiction  of  the  Circuit 
Courts  of  the  United  States  shall  extend 
to  all  caaea,  in  law  or  equitv,  arising 
under  the  Revenue  Laws  of  the  United 
States,  for  which  other  provisions  are 
not  already  made  by  law.*  The  facts 
upon  which  the  jurisdiction  of  the  courts 
of  the  United  States  rest  must,  in  some 
form,  appear  in  the  record  of  all  suits 
prosecuted  before  them.  To  this  rule 
there  are  no  exceptions.  In  this  case, 
the  jurisdiction  is  claimed  on  account  of 
the  subject-matter  of  the  action,  and 
not  on  account  of  the  citizenship  of  the 
parties.  It  was  incumbent  on  the  re- 
lators, therefore,  to  show  in  their  plead- 
ings or  otherwise,  that  this  action  arose 
under  the  Revenue  Laws  of  the  United 
States.  This  they  failed  to  do.  They  do 
show  that  they  claimed  title  through 
such  laws,  but  not  that  their  title  in  that 
respect  is  disputed.  For  all  that  ap- 
pears, Anderson  may  admit  their  title, 
and  still  contest  their  right  to  possession 
as  against  him.  .  He  may  be  their  tenant, 
or  he  may  be  their  grantee.  There  are 
no  presumptions  in  favor  of  the  jurisdic- 
tion of  the  courts  of  the  United  States." 

Actions  by  United  States. —  Duties  are 
a  personal  debt  or  charge  upon  the  im- 
porter; and  in  the  district  of  Maine  an 
action  of  debt  is  the  appropriate  remedy 
for  their  recovery.  The  federal  District 
Courts  have  jurisdiction  of  such  actions. 
U.  S.  r.  National  Fibre  Board  Co.,  (1904) 
133   Fed.    596. 

Criminal  prosecution, —  Where  an  in- 
dictment charges  a  conspiracy  to  defraud 
the  United  States  of  internal  revenue,  a 
federal  District  Court  has  jurisdiction  by 
virtue  of  the  commission  in  its  jurisdic- 
tion of  overt  acts,  irrespective  of  the 
actual  place  of  the  formation  of  the  con- 
spiracy or  of  the  presence  in  that  juris- 
diction of  all  of  the  conspirators.  Tilling- 
hast  V.  Richards,  (D.  C.  R,  I.  1916)  233 
Fed.  710. 

Suit  for  salvage  claitn  against  United 
States, —  See  note  under  paragraph  20, 
infra,  p.  1059. 


Sec.  24,  [Original  jurisdiction.]  The  district  courts  shall  have  ori^jinal 
jurisdiction  as  follows:    •    •    • 

Sixth,  [Of  suits  under  postal  laws.]  Of  all  cases  arising  under  the 
postal  laws,    [36  Stat.  L.  1092,] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Sixth,  see  supra, 
p.  838. 

This  paragraph  merges  the  concurrent  jurisdiction  of  cases  arising  under  the  postal 
laws,  which  was  vested  by  paragraph  7  of  R.  S.  sec.  563  (Act  of  March  3,  1845,  ch.  43, 
5  Stat.  L.  739)  and  paragraph  4  of  R.  S.  sec.  629  (Act  of  March  2,  1833,  ch,  57,  4 
Stat.  L.  632;  Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  76;  Act  of  July  13,  1866,  ch.  184, 
14  vStat.  L.  Ill,  145,  152;  Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  475,  483;  Act  of 
Julv  20,  1868,  ch.  186,  15  Stat.  L.  167;  Act  of  June  30,  1864;  ch.  173,  13  Stat,  L.  239, 
240'  305;  Act  of  March  3,  1865,  ch.  78,  13  Stat.  L.  483;  Act  of  March  3,  1845,  ch.  43, 
5  Stat.  L.  739). 
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"  The  sum  or  value  of  the  matter  in  controversy "  ia  immaterial, 
paragraph  "  First,"  supra,  p.  842. 
For  postal  laws  see,  in  general,  the  title  Postal  Service. 


See  proviso  to 


Ezclusiveness  of  jurisdiction. — This  sub- 
division does  not  confer  exclusive  juris- 
diction on  the  federal  courts  in  contro- 
versies arising  under  the  postal  laws,  but 
only  concurrent  with  the  courts  of  the 
states,  and  for  this  reason  state  courts 
may  take  cognizance  of  such  cases.  Lewis 
Pub.  Co.  r.  Wyman,  (1907)   152  Fed.  200. 

Mandamus  against  postmaster. — A  fed- 
eral court  has  no  jurisdiction  to  issue  a 
writ   of   mandamus   as   an   original   pro- 


ceeding to  compel  a  postmaster  to  receive 
and  transmit  a  publication  as  second-class 
matter.  U.  S.  v.  Pearson,  (S.  D.  N.  Y. 
1887)   32  Fed.  309. 

Suits  by  Postmaster-GeneraL —  The 
District  Courts  have  jurisdiction  over 
suits  brought  bv  the  Postmaster-General 
for  debts  and  balances  due  the  general 
postoffice.  Postmaster-Gen.  v.  Early, 
(1827)  12  Wheat  136,  6  U.  S.  (L.  ed.) 
677. 


Sec,  24.  [Original  jnrifldiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Seventh.  [Of  BTUts  under  the  patent,  the  copyright,  and  the  trade-mark 
laws.]  Of  all  suits  at  law  or  in  equity  arising  under  the  patent,  the  copy- 
right, and  the  trade-mark  laws.    [36  Stat.  L.  1092.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Seventh,  see  supra, 
p.  838. 

This  paragraph  confers  upon  the  District  Courts  the  jurisdiction  which  the  Circuit 
Court  had  over  cases  arising  under  the  patent,  the  copyright,  and  the  trademark 
laws  in  paragraph  9  of  R.  S.  sec.  629  (Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
206,  215)  and  section  17  of  the  Act  of  Feb.  20,  1905,  33  Stat.  L.  728,  for  which  latter 
Act  see  Trademarks. 

Jurisdiction  of  copyright  cases,  see  also  Coptrioht,  vol.  2,  p.  592,  sec.  34. 

As  to  the  exclusive  jurisdiction  in  patent-right  and  copyright  cases,  see  paragraph 
**  Fifth  "  of  Judicial  Code,  sec.  256,  infra,  this  title,  vol.  5. 

**  The  sum  or  value  of  the  matter  in  controversy "  is  immaterial.  See  proviso  to 
paragraph  **  First,'*  supra,  p.  842. 


I.  Suits  arising  under  patent  laws,  1037. 
II.  Suits  arising  under  copyright  laws, 
1045. 
III.  Suits  arising  under  trademark  laws, 
1047. 

I.  Suits   Arising  under  Patent  Laws 

In  general. —  To  constitute  the  case  one 
arising  under  the  patent  laws,  the  plain- 
tiff must  set  up  some  right,  title,  or  inter- 
est under  the  patent  laws,  or  at  least  make 
it  appear  that  some  right  or  privilege  will 
be  defeated  by  one  construction  or  sus- 
tained bv  the  opposite  construction  of 
these  laws.  Starin  v.  New  York,  (1885) 
115  U.  S.  248,  6  S.  Ct.  28,  29  U.  S.  (L. 
ed.)  388;  Germania  Ins.  Co.  v.  Wisconsin, 
(1886)  119  U.  S.  473,  7  S.  Ct.  260,  30 
U.  S.  (L.  ed.)  461;  Pratt  v.  Paris  Gas 
Light,  etc.,  Co.,  (1897)  168  U.  S.  255; 
18  S.  Ct.  62,  42  U.  S.  (L.  ed.)  458; 
Beekman  v.  Hudson  River  West  Shore  R. 
Co.,  (1888)  35  Fed.  3.  See  also  notes  to 
Judicial  Code,  |  24,  supra,  p.  940,  sub- 
heading ''  29.  Patent  Laws.'' 

''Section  711  does  not  deprive  the. state 
courts  of  the  power  to  determine  ques- 
tions' arising  under  the  patent  laws,  but 
only  of  assuming  jurisdiction  of  'ca8e«' 
arising  under  those  laws.  There  is  a 
clear  distinction  between  a  case  and  k 
question  arising  under  the  patent  laws. 


The  former  arises  when  the  plaintiff  in 
his  opening  pleading  —  be  it  a  bill,  com- 
plaint, or  declaration  —  sets  up  a  right 
imder  the  patent  laws  as  ground  for  a  re- 
covery. Of  such  the  state  courts  have  no 
jurisdiction.  The  latter  may  appear  in 
the  plea  or  answer  or  in  the  testimony. 
The  determination  of  such  question  is  not 
beyond  the  competency  of  the  state  tri- 
bunals." Pratt  r.  Paris  Gas  Light,  etc., 
Co.,  (1897)  168  U.  S.  255,  18  S.  Ct.  62, 
42  U.  S.  (L.  ed.)  458. 

A  court  of  equity  has  no  jurisdiction  to 
enjoin  the  infringement  of  an  invention 
before  a  patent  has  been  issued,  notwith- 
i!tanding  an  application  for  the  same  has 
l)een  made  and  is  still  pending  in  the 
patent  office.  Rein  v.  Clayton,  (1889)  37 
Fed.  354.  Contra,  Butler  r.  Ball,  (1886) 
28  Fed.  754. 

In  Hartell  v.  Tilghman,  (1879)  99  U.  S. 
547,  25  U.  S.  (L.  ed.)  357,  holding  that 
the  bill  should  have  been  dismissed  by 
fhe  federal  court  below  for  want  of  juris- 
diction, the  court  said :  "  We  are,  there- 
fore, to  decide  whether  this  suit  is  one 
arising  under  the  patent  laws  of  the 
United  States,  within  the  meaning  of  the 
clause  we  have  cited.  If  a  man  owning 
a  tract  of  land,  his  title  to  which  is  a 
patent  from  the  L'nited  States,  should 
sell  or  lease  that  land,  and  a  controversy 
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>««•«  ft  •f^.'A  MA  be 
br<M4rte    tj    tWr    T«»i'>r    to 

lavs  «#  tkf  rc.ju>4  States ;  aad  tkis 
vrjU  W  t^voftd  4|«C9Mkia  of  the  de- 
ftrndrnmU  mimlxu»0!  xht  title  of  pUiatiir 
t/>  tfce  Immd^  «kr«id  auJu^  bo  other  defcMe 
tkmm  90f^  »M  WMM  fomd«d  ia  ri^tf  dp> 
nr«|  fr'mt  plaint  iff  t^  contract.  TWt  is 
tW  ea*^  fWore  uac.  with  the  Taria»«it  tkat 
pUiatilTs  takr  is  to  a  patent  for  an  in- 
rtmtum  infttrad  of  a  patent  for  land.  His 
liill  t^trinji  bf  a  sUl4nM«t  that  he  is  the 
ffhinnml  iorent/^  and  patentee  of  a 
ffffMr^t^  fiff  eottinip  and  enirraTinir  stone, 
rlM*«  nieul  and  other  hard  nitjiitances. 
It  is  the  one  knon  ^a  the  sand-blast 
pro«««s.  He  then  sets  out  vhat  «e  vn- 
derstand  to  lie  a  cootraet  with  defendants 
for  the  oae  bf  the  latter  of  his  tttrention. 
He  declares  that  d«rf#tidaats  paid  him  a 
eonsiderable  stm  for  the  maehinca  ner«^s- 
aary  in  the  ttse  of  the  inrcntaon^  and  also 
paid  htm  the  royalty  which  he  asked,  for 
MfYtrml  nvniths,  for  the  nse  of  the  proccM, 
which  he  claims  to  be  the  thtnir  seenred 
to  him  by  patent.  He  alleges  that  after 
this  d4^enaants  refused  to  do  certain 
other  thtnurs  which  he  changes  to  hare 
been  a  part  of  the  eontract,  and  therenpon 
he  forbade  them  further  to  use  his  patent 
process,  and  mm  charges  them  aa  in- 
fringers. The  defendant*  admit  the  valid' 
Hy  iff  platntilTs  patent.  They  admit  the 
nae  iff  it  and  their  liability  to' him  for  its 
use  imder  the  contract.  They  set  out  in 
ft  plea  the  contract  as  they  understand  it, 
mnd  the  tender  of  all  that  is  due  to  plain- 
tiff under  it,  and  their  readiness  to  per- 
form it.  What  is  there  here  arising  under 
the  patent  laws  of  the  United  States? 
Wiat  wmtrorersy  that  requires  for  its 
de<;ision  a  reference  to  thcise  laws  or  a 
constructirm  of  them  ?  There  is  no  denial 
of  the  force  or  validity  of  plaintiff's  pat-* 
ent,  nor  of  his  right  to  the  monopoly 
which  it  gives  him,  except  as  he  haa 
parted  with  that  right  by  contract,  .  .  . 
One  of  the  earliest  cases  on  this  subject 
was  decided  by  Mr.  Justice  Thompson  in 
the  Kew  York  Circuit.  It  was  a  bill  to 
procure  a  decree  that  the  assignment  of 
a  patent  by  Humap  to  Gregory  was  to 
the  extent  of  three-fifteenths  for  the 
tienefit  of  complainant,  Burr,  and  to  have 
a  conveyance  executed  accordingly.  The 
court  said  that  if  the  validity  of  the  pat- 
ent or  of  the  asHignment  could  be  drawn 
in  gucHtion,  the  circuit  court  might  have 
juriHdiction.  But  as  it  was  a  matter 
which  grew  out  of  the  contract,  and  there 
waH  no  averment  of  citizenHhip,  the 
amount  prayed  for,  grcnving  out  of  the 
profits,  aid  not  vary  the  case  ho  as  to 
give  juriHdiction.  Burr  v.  Gregory, 
(1828]  2  Paine  426,  [4  Fed.  Cas.  No. 
2,191].  Thin  decifiion  was  made  before 
(he  Act  of  1836|  but  it  is  indicative  of  the 
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Upon  failure  to  pay  tke  tirst  two 
WiboB  brought  hta'faOl,  chaxpag 
that,  notwithstanding  this,  the  dcfe^daats 
were  using  the  marhme  and  thus  infring- 
ing hia  patent.  He  prayed  an  injvBctioB. 
an  aceonnt,  etc.  The  bill  was  diswased 
in  the  court  below,  and  on  appeal  to  this 
eoart  the  nppeal  was  dis 
the  amount  in  controrersr 
t2,0CH).  If,  however,  H  imd 
arising  under  the  patent  lawa  of  the 
United  States,  no  sum  was  nereasaiT  to 
give  juriadiction.  The  precise  question, 
therefore,  to  be  decided  was,  whether  the 
tuit  arose  under  the  patent  lawa  of  the 
United  States;  and  the  Chief  Justice, 
after  reciting  the  clause  in  the  Act  of 
1836  which  gives  the  circnit  eourta  juris- 
diction in  all  such  cases,  proceeds  to 
discuss  that  question  in  this  manner, 
'The  peeuliar  privilege,'  he  says,  *  given 
to  this  class  of  cases  was  intended  to  se- 
cure uniformity  of  decision  in  the  con- 
struction of  the  Act  of  Congress  in  rela- 
tion to  patents.  Now,  the  dispute  in  this 
case  does  not  arise  under  any  Act  of  Con- 
gress, nor  does  the  decision  depend  upon 
the  construction  of  any  law  in  relation 
to  patents.  It  arises  out  of  the  contract 
stated  in  the  bill,  and  there  is  no  Act  of 
Congress  providing  for  or  regulating  con- 
tracts of  this  kind.  The  rights  of  the 
partii?s  depend  altogether  upon  common 
law  and  equity  principles.  The  object  of 
the  bill  is  to  have  this  contract  set  aside 
and  declared  to  be  forfeited;  and  the 
prayer  is,  "  that  the  appellant's  re-in- 
vestiture of  title  to  the  license  granted 
to  the  appellees,  by  reascm  of  the  for- 
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feiture  of  the  contraet,  may  be  sanctioned 
by  the  court,"  and  for  an  injunction.  But 
the  injunction  he  asks  for  is  to  be  the 
consequence  of  the  decree  of  the  court 
sanctioning  the  forfeiture.  He  alleges  no 
ground  for  an  injunction,  unless  the  con- 
tract is  set  aside.  And  if  the  case  made 
in  the  bill  was  a  fit  one  for  relief  in 
equity,  it  is  very  clear  that  whether  the 
contract  ought  to  be  declared  forfeited 
or  not  in  a  court  of  chancery  depended 
altogether  upon  the  rules  and  principles 
of  equity,  and  in  no  degree  whatever  upon 
any  Act  of  Congress  concerning  patent- 
rights.  And  whenever  a  contract  is  made 
in  relation  to  them,  which  is  not  provided 
for  and  regulated  by  Congress,  the  par- 
ties, if  any  dispute  arises,  stand  upon  the 
same  ground  with  other  litigants  as  to 
the  right  of  appeal.'  Let  us  see  how 
closely  these  remarks  and  the  cass  to 
which  they  related  apply  to  the  present 
oase.  In  that  case  a  contract  was  made 
under  which  the  defendant  entered  on 
the  use  of  the  invention.  This  is  also 
true  of  the  case  before  us.  In  that  case 
it  is  charged  that  an  act  to  be  performed 
by  the  defendant  and  license  under  the 
contract  was  not  performed,  to  wit:  pay- 
ment of  the  notes.  In  the  case  before  us 
it  is  alleged  in  like  manner  that  the  de- 
fendants failed  to  perform  part  of  the 
contract,  to  wit :  to  sign  a  license.  In 
that  case  plaintiff  asserted,  as  in  this, 
that  all  right  under  the  contract  had 
ceased,  and  he  was  remitted  to:  his 
original  rights  under  the  patent,  and 
coiud,  therefore,  sue  in  the  Federal  Court 
under  the  statute;  but  the  court  held 
this  to  be  erroneous,  and  that  the  rights 
of  the  parties  depended  on  the  contract 
and  not  on  the  statute.  Why  does  not 
the  same  rule  to  the  present  case?" 
After  citing  and  commenting  upon,  in 
support  of  its  ruling,  the  cases  of  Good- 
year V.  Union  Indian  Rubber  Co.,  (IS.57) 
4  Blatchf.  63,  10  Fed.  Cas.  No.  5,586; 
Merserole  v.  Union  Paper  Collar  Co., 
(1869)  6  Blatchf.  366,  17  Fed.  Cas.  No. 
9.488;  Blanchard  r.  Sprn;4ue,  (1859)  1 
Cliff.  288,  3  Fed.  Cas.  No.  1,516,  and 
Hill  V.  Whitcomb,  (1874)  Holmes  317, 
12  Fed.  Cas.  No.  6.502,  the  court  said: 
**  It  may  be  conceded  that  the  cnse  of 
Brooks  V.  Stolley  [(1845)  3  McLean,  523, 
(4  Fed.  Cas.  No.  1,962)1,  decided  that 
Mr.  Justice  McLean  on  the  circuit  prior 
to  the  Act  of  1836,  is,  in  some  respects, 
opposed  to  the  authorities  we  have  cifed. 
But  in  them  it  stands  alone,  and  is  not 
supported  by  the  better  reason.  We  may 
be  asked,  if  we  concede  the  complainant's 
statement  of  the  verbal  agreement  to  be 
correct,  what  remedy  has  he  on  it?  The 
answer  .is  very  easy.  He  can  establish 
his  royalty  once  every  year,  and  sue 
plaintiff  at  law  and  recover  every  month 
or  every  year  for  what  is  due.  If  he  de- 
sires to  assert  his  right  of  examining  de- 
fendants' works,  he  can,  in  a  proper  case 


made,  compel  them  to  submit  to  this  ex- 
amination. If  he  desires  to  enforce  the 
agreement  for  executing  a  written  con- 
tract of  license,  he  can  bring  a  suit  in 
equity  for  specific  performance,  and  with 
or  without  that  specific  relief  he  can  ask 
the  court  to  enjoin  defendants  from  using 
the  patented  process  until  they  execute 
the  agreement  and  comply  with  its  re- 
quirements. All  these  and  perhaps  other 
remedies  are  open  to  him  to  enforce  the 
contract.  He  may  also  file  a  bill  in  chan- 
cery to  have  it  annulled  or  set  aside  be- 
cause of  the  difficulties  placed  in  the  way 
of  its  fair  execution  by  defendants."  Mr. 
Justice  Bradley  wrote  a  dissenting  opin- 
ion, in  which  Mr.  Justice  Swayne 
concurred. 

A  suit  for  the  forfeiture  of  a  patented 
machine  constructed  under  a  license  from 
the  owner  of  the  patent  and  for  infringe- 
ment of  the  patent  by  the  use  of  the 
machine  outside  of  the  territory  covered 
by  the  license,  in  which  the  validity  of  a 
patent  is  not  denied,  is  not  a  suit  arising 
under  the  patent  laws.  McMullen  v. 
Bowers,  (C.  C.  A.  9th  Cir.  1900)  102  Fed. 
494,  42  C.  C.  A.  470. 

A  suit  by  one  having  an  exclusive  right 
from  the  owner  of  a  patent  right,  to 
make,  use,  and  vend  the  patented  machine 
in  certain  territory,  against  one  to  whom 
the  owner  of  the  patent  had  conveyed  his 
interest,  to  restrain  defendant  from 
manufacturing,  under  the  patent,  articles 
for  sale  in  the  specified  territorv,  is  a 
suit  under  the  patent  laws,  within  the 
meaning  of  this  clause,  and  not  a  suit 
founded  upon  contract.  Adriance  r.  Mc- 
Cormick  Harvesting  Mach.  Co.,  (1892)  55 
Fed.  287. 

In  Healy  v.  Sea  Qull  Specialty  Co., 
(1915)  237  U.  8.  479,  35  S.  Ct.  658,  59 
U.  S.  (L.  ed.)  1056,  the  facts  were  held 
to  show  a  case  arising  imder  the  patent 
laws  although  a  contract  was  incidentally 
involved.  The  opinion  by  Mr.  Justice 
Holmes  states  the  facts,  which  were  in 
part  as  follows:  "This  is  a  bill  in 
equity,  brought  by  the  appellanU,  alleg- 
ing that  Healy  is  the  owner  of  patents 
for  improvemenU  in  boxes  and  machines 
for  making  boxes,  and  that  the  Healy  Box 
Corporation  is  the  grantee  of  the  exclu- 
sive right  to  make  and  use  the  machines, 
and  to  make,  use,  and  sell  the  boxes  con- 
taining the  patented  improvements.  The 
bill  next  alleges  that  the  defendant  is 
infringing  the  patents,  and  will  continue 
to  do  so  unless  restrained.  Then,  antici- 
pating a  defense,  it  sets  forth  a  license  to 
the  defendant,  a  breach  of  ite  conditions, 
and  a  termination  of  the  same.  It  adds 
that  the  license  contained  a  stipulation 
that  in  case  of  any  suit  for  infringement 
the  measure  of  recovery  should  be  the 
same  as  the  royalty  agreed  upon  for  the 
use  of  the  inventions,  and  another  for  the 
return  of  the  machines  let  to  the  defend- 
ant while  the  license  waa  in  force.     The 
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bill  pra^fl  for  an  injunction  against  mak- 
ing, using,  or  selling  the  boxes  or  ma- 
chines, for  an  account  of  profits  received 
by  reason  of  the  infringement,  for  triple 
the  damages  measured  as  above  stated, 
and  for  the  surrender  of  the  machines. 
The  jurisdiction  depended  upon  thi«  being 
a  case  arising  under  the  patent  laws,  and 
the  district  court,  thinking  that  it  was 
merely  a  matter  of  contract,  disn^ssed 
the  bill.  In  our  opinion  its  decision  was 
wrong. 

"  It  may  be  that  the  reasoning  of  The 
Fair  v.  Kohler  Die,  etc.,  Co.,  [19131  228 
U.  S.  22,  57  U.  S.  (L.  ed.)  716,  33  S.  Ct. 
410,  is  more  consistent  with  that  of  Mr. 
Justice  Bradley's  dissent  in  Hartell  v. 
Tilghman,  [1878]  99  U.  S.  647,  25  U.  S. 
(L.  ed.)  357  (a  decision  since  explained 
and  limited,  White  r.  Rankin,  [1892] 
144  U.  S.  628,  36  U.  S.  (L.  ed.)  569,  12  S. 
Ct.  768 ) ,  than  with  that  of  the  majority, 
but  it  is  the  deliberate  judgment  of  the 
court  and  governs  this  case.  As  stated 
there,  the  plaintiff  is  absolute  master  of 
what  jurisdiction  he  will  appeal  to;  and 
if  he  goes  to  the  district  court  for  in- 
fringement of  a  patent,  unless  the  claim 
IS  frivolous  or  a  pretense,  the  district 
court  will  have  jurisdiction  on  that 
ground,  even  though  the  course  of  the 
subsequent  pleadings  reveals  other  more 
serious  disputes.  Excelsior  Wooden  Pipe 
Co.  V.  Pacific  Bridge  Co.,  [1902]  185  U.  S. 
282,  46  (L.  ed.)  910,  22  S.  Ct.  681. 
Jurisdiction  generally  depends  upon  the 
case  made  and  relief  demanded  by  the 
plaintiff;  and  as  it  cannot  be  helped,  so 
it  cannot  be  defeated  by  the  replication 
to  an  actual  or  anticipated  defense  con- 
tained in  what  used  to  be  the  charging 
part  of  the  bill.  For  the  same  reason  it 
doea  not  matter  whether  the  validity  of 
the  patent  is  admitted  or  denied. 

"As  appears  from  the  statement  of  it, 
the  plaintiff's  case  arose  under  the  patent 
law.  It  is  not  affected  by  the  fact  that 
the  plaintiffs  relied  upon  a  contract  as 
fixing  the  mode  of  estimating  damages, 
or  that  they  sought  a  return  of  patented 
machines  to  which,  if  there  was  no 
license,  they  were  entitled.  These  were 
incidents.  The  essential  features  were 
the  allegation  of  an  infringement  and 
prayers  for  an  injunction,  an  account  of 
profits,  and  triple  damages, —  the  char- 
acteristic forms  of  relief  granted  by  the 
patent  law.  The  damages  were  grounded 
on  the  infringement,  and  the  contract  was 
relied  upon  only  as  furnishing  the  mode 
in  which  they  should  be  ascertained." 

A  suit  for  damages  to  business  caused 
by  a  threat  to  sue  under  the  Patent  Law 
is  not  itself  a  suit  under  the  Patent  Law. 
And  the  same  is  true  when  the  damage  is 
caused  by  a  statement  of  fact  —  that  the 
defendant  has  a  patent  which  is  in- 
fringed. American  Well  Works  Co.  v, 
Layne,  etc.,  Co.,  (1916)  241  U.  S.  257, 
36    S.   Ct.   585,   60  U.   S.    (L.   ed.)    987, 


wherein  Mr.  Justice  Holmes,  speaking  for 
the  Supreme  Court,  said :  "  What  makes 
the  defendants'  act  a  wrong  is  its  mani- 
fest tendency  to  injure  the  plaintiff's 
business;  and  the  wrong  is  the  same  what- 
ever the  means  by  which  it  is  accom- 
plished. Bnt  whether  it  is  a  wrong  or 
not  depends  upon  the  law  of  the  state 
where  the  act  is  dona,  not  upon  the  patent 
law,  and  therefore  the  suit  arises  under 
the  law  of  the  state.  A  suit  arises  under 
the  law  that  creates  the  cause  of  action. 
The  fact  that  the  justification  may  in- 
volve the  validity  and  infringement  of  a 
patent  is  no  more  material  to  the  ques- 
tion under  what  law  the  suit  is  brought 
than  it  would  be  in  an  action  of  contract. 
If  the  state  adopted  for  civil  proceedings 
the  saying  of  the  old  criminal  law:  the 
greater  the  truth,  the  greater  the  libel, 
the  validity  of  the  patent  would  not  come 
in  question  at  all.  In  Massachusetts  the 
truth  would  not  be  a  defense  if  the  state- 
ment was  made  from  disinterested  mal- 
evolence. Rev.  Laws,  chap.  173,  |  91. 
The  state  is  master  of  the  whole  matter, 
and  if  it  saw  fit  to  do  away  with  actions 
of  this  type  altogether,  no  one,  we  im- 
agine, would  suppose  that  they  still  could 
be  maintained  under  the  patent  laws  of 
the  United  States." 

Suits  for  infringement. — A  rhH  in 
which  the  relief  sought  is  an  injunction 
and  a  recovery  of  damages  for  the  in- 
fringement of  a  patent  is  one  ari-sing 
under  the  patent  laws  of  the  United 
States  although  it  incidentally  involves 
the  determination  of  the  question  of  the 
ownership  of  the  patent  which  was 
claimed  by  both  claimant  and  defendant 
under  separate  assignments  from  the  pat- 
entee. Excelsior  Wooden  Pipe  Co.  r. 
Pacific  Bridge  Co.,  (1902)  185  U.  S.  282, 
22  S.  Ct.  681,  46  U.  S.  (L.  ed.)  910; 
Atherton  Mach.  Co.  v,  Atwood -Morrison 
Co.,  (C.  C.  A.  3d  Cir.  1900)  102  Fed.  949, 
43  C.  C.  A.  72. 

A  suit  by  a  licensee  of  a  patent  against 
a  patentee  and  a  third  person  claiming 
under  a  subsequent  license  for  infringe- 
ment of  the  patent,  in  which  the  bill  seta 
up  title  imder  the  license,  is  a  case  aris- 
ing under  the  patent  laws,  although  no 
issue  is  raised  by  the  answer  as  to  the 
validity  of  the  patent  or  the  infringement, 
the  defense  being  any  abandonment,  for- 
feiture, or  revocation  of  the  license. 
Excelsior  Wooden  Pipe  Co.  t\  Pacific 
Bridge  Co.,  (1902)  185  U.  S.  282,  22  S. 
Ct.  681,  46  U.  S.  (L.  ed.)  910,  reviewing 
many  cases. 

The  federal  court  has  jurisdiction  of  a 
suit  for  infringement  of  a  patent  not- 
withstanding defendant  sets  up  a  license 
in  defense.  Smith  t*.  Standard  Laundry 
Machinery  Co.,  (1882)  19  Fed.  825; 
Hammacher  v,  Wilson,  (1886)  26  Fed. 
239;  Walter  A.  Wood  Harvester  Co.  P. 
Minneapolis-Esterly  Harvester  Co.,  (1894) 
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61    Fed.    256;     Everett    v,    Haulenbeek, 
(1896)   68  Fed.  911. 

An  actiAi  which  raises  a  (question  of  in- 
fringement is  an  action  arising  under  the 
Patent  Law  and  may  be  instituted  in  a 
federal  court,  even  though  the  construc- 
tion of  a  contract  is  also  involved.  Nor 
ia  it  sufficient  to  bar  an  action  in  the 
federal  court  that  in  general  the  rule  of 
comity  requires  that  this  court  should 
not  enjoin  the  sale  of  property  in  the 
possession  of  the  state  court.  American 
Graphophone  Co.  v.  Pickard,  (W.  D.  N. 
Y.  1912)  201  Fed.  646. 

"  If  a  bill  asserts  a  right  under  the 
patent  law  to  sell  a  patented  machine 
subject  to  restrictions  as  to  its  use,  and 
alleges  a  use  in  violation  of  the  restric- 
tions as  an  infringement  of  the  patent, 
it  presents  a  question  of  the  extent  of  the 
patentee's  privilege,  which,  if  determined 
one  way,  brings  the  prohibited  use  within 
the  provisions  of  the  patent  law,  or,  if 
determined  the  other  way,  brings  into  op- 
eration only  principles  of  general  law. 
Obviously,  a  suit  for  infringement,  which 
must  turn  upon  the  scope  of  the  monopoly 
or  privilege  secured  to  a  patentee,  pre- 
sents a  case  arising  under  the  patent  law. 
The  jurisdiction  of  the  Circuit  Court  over 
iuch  cases  has,  for  more  than  a  century, 
been  exclusive,  by  the  express  terms  of  the 
statute,  although,  for  tne  most  part,  its 
jurisdiction  over  other  kinds  of  suits 
arising  under  the  Constitution  and  laws 
of  the  United  States  is  only  concurrent 
with  that  of  the  state  courts."  Henry  v. 
A.  B.  Dick  Co.,  (1912)  224  U.  S.  1,  32  S. 
et.  364,  66  U.  S.  (L.  ed.)  646,  Ann.  Cas. 
191 3D  880 

In  Littlefield  v.  Perry,  (1876)  21  Wall. 
206,  22  U.  S.  (L.  ed.)  677,  an  action  by 
the  asiaignees  of  a  patent  to  restrain  in- 
fringement thereof,  the  court  said :  "  But 
even  if  they  are  not  technically  assignees, 
we  think  this  action  is,  nevertheless, 
maintainable.  They  certainly  had  the 
exclusive  right  to  the  use  of  the  patent 
for  certain  purposes  within  their  terri- 
tory. They  thus  held  a  right  imder  the 
patent*  The  claim  is  that  this  right  has 
been  infringed.  To  determine  the  suit, 
therefore,  it  is  necessary  to  inquire 
whether  there  has  been  an  infringement, 
and  that  involves  a  construction  of  the 
patente.  The  Act  of  Congress  provides 
'That  all  actions,  suits,  controversies  and 
cases  arising  under  any  law  of  the  United 
States  granting  or  confirming  to  inventors 
the  exclusive  right  to  their  inventions  or 
discoveries  shall  be  originally  cognizable, 
as  well  in  equity  as  at  law,  in  the  circuit 
courts,  eto.'  An  action  which  raises  a 
question  of  the  infringement  is  an  action 
arising  '  under  the  law,'  and  one  who  has 
the  right  to  sue  for  the  infringement  may 
sue  in  the  circuit  court.  Such  a  suit  may 
involve  the  construction  of  a  contract  as 
well  as  the  patent,  but  that  will  not  oust 
the  court  of  its  jurisdiction.  If  the 
4  F.  8.  A.— 34 


patent  is  involved  it  carries  with  it  the 
whole  case." 

In  Rauhe  v.  Justi,  (E.  D.  Pa.  1912) 
196  Fed.  64,  the  bill  in  equity  set  up  let- 
ters patent  for  improvements  in  sets  of 
artificial  teeth,  and  charged  the  defend- 
ants with  infringements,  and  prayed  for 
an  injunction,  decree  for  profits,  and  dam- 
agea  The  bill  referred  to  a  license  show- 
ing that  the  defendants  had  formerly  ac- 
quiesced in  the  rights  claimed  bv  the  com- 
plainant under  the  patents,  it  further- 
more averred  that  the  defendants  without 
license  or  allowance,  and  against  the  will 
of  the  complainant's  rights,  well  knowing 
the  same,  unlawfully  and  wrongfully  did 
make,  construct,  use,  and  vend  to  others 
to  be  used  the  inventions  of  said  letters 
patent,  and  were  threatening  to  continue 
so  to  do.  It  was  held  that  the  federal 
court  had  jurisdiction  of  the  case.  The 
court  said :  "  The  allegations  of  the  bill 
must  be  accepted  as  verity,  the  case  being 
presented  on  demurrer.  The  license  is  not 
now  in  force,  and  it  will  be  noticed  that 
the  complainant  does  not  rest  his  right  of 
recovery  on  the  same.  It  is  only  inci- 
dentally mentioned  showing  former  recog- 
nition of  complainant's  rights  secured  to 
him  under  the  patents.  Tlie  controversy, 
as  appears  by  the  bill,  is  not  regarding 
such  lormer  license  or  contract,  as  distin- 
guished from  St.  Paul  Plow  Works  r. 
Starling,  (1891)  140  U.  S.  184,  11  B.  Ct. 
803,  36  U.  S.  (L.  ed.)  404,  and  other 
cases  cited  by  defendants.  The  cause  of 
action  or  ground  of  relief  is  the  infringe- 
ment of  the  patents.  It  arises,  not  out  of 
contract,  but  under  the  patent  laws,  and 
is  therefore  properly  cognizable  by  the 
District  Court  of  the  United  States  under 
the  provision  of  the  several  Acts  of  Con- 
gress pertaining  thereto.  The  right  to 
use  the  invention,  whether  by  license  from 
complainant,  invalidity  of  the  patents,  and 
infringement,  are  usually  matters  of  de- 
fense, and  may  be  pleaded  in  answering 
the  complainant." 

In  Geneva  Furniture  Mfg.  Co.  t?.  Kar- 
pen,  (1916)  238  U.  S.  254,  36  S.  Ct.  788, 
69  U.  S.  (L.  ed.)  1296,  holding  that  the 
District  Court  had  jurisdiction,  the  Qourt 
said:  "We  think  the  bill  plainly  rests 
the  first  branch  of  the  suit,  that  relating 
to  the  allied  contributory  infringement 
of  the  plaintiff's  patents,  upon  the  patent 
laws,  and  asserts  in  effect,  if  not  in  exact 
words,  that  the  infringing  acts  charged 
against  the  defendants  constitute  an  in-, 
vasion  of  the  plaintiff's  exclusive  rights 
under  those  laVs  and  entitle  it  to  relief 
thereunder  by  injunction  and  a  recovery 
of  profits  and  damages.  And  we  think  it 
cannot  be  said  of  this  branch  of  the  case 
that  it  is  so  unsubstantial  or  devoid  of 
merit  as  to  make  it  frivolous,"  or  to  bring 
it  only  nominally  within  the  patent  laws. 
On  the  contrary,  we  think  it  presents  a 
real  question  under  them.  Whether  it 
shall  finally  prevail  or  fail,  it  has  enough 


./ 


/ 


1042 


4  FED.  STAT.  ANN.  (2d  Ed.) 


of  subatance  to  entitle  the  plaintiff  to  an 
adjudication  of  it  as  presented.  Thus  it 
is  within  the  ruling  in  The  Fair  r.  Kohler 
Die  k  Specialty  Co.,  [1913]  228  U.  S.  22, 
25,  67  L.  ed.  716,  717,  33  Sup.  Ct.  Rep. 
410,  that  '  if  the  plaintiff  really  makes  a 
substantial  claim  under  an  act  of  Con- 
gress there  is  jurisdiction  whether  the 
claim  ultimately  be  held  good  or  bad.' " 

"  There  is  no  federal  question  in  this 
case.  True,  it  is  with  regard  to  a  patent. 
But  a  federal  question  is  presented  only 
when  it  is  to  the  infringement  of  a  pat- 
ent." Cely  t?.  Griffin,  (C.  C.  S.  C.  1902) 
113  Fed.  981,  wherein  the  bill  sought  an 
injunction  against  the  sale  of  a  patent 
right  in  which  the  complainants  alleged 
they  were  co-owners  with  defendants. 

Suits  on  contracts  relating  to  patents. 
—  The  federal  courts  have  no  right,  irre- 
spective of  diverse  citizenship,  to  enter- 
tain suits  for  the  amount  of  an  agreed 
license  or  royalty  or  for  the  specific  exe- 
cution of  a  contract  for  the  sale  or  use 
of  a  patent,  or  to  set  aside  such  a  con- 
tract, or  of  other  suits  where  a  subsist- 
ing contract  is  shown  governing  the  rights 
of  the  party  in  the  use  of  or  right  to  an. 
invention;  such  suits  not  only  may  but 
must  be  brought  in  the  state  courts. 
Wilson  t7.  Sandford,  (1850)  10  How.  99, 
13  U.  S.  (L.  ed.)  344;  Brown  r.  Shannon, 
(1857)  20  How.  55,  15  U.  S.  (L.  ed.) 
826;  Kartell  t\  Tilghman,  (1878)  99  U.S. 
647,  25  U.  S.  (L.  ed.)  357;  Albright  i?. 
Teas,  (1882)  106  U.  S.  613,  1  S.  Ct.  550, 
27  U.  S.  (L.  ed.)  295;  Dale  Tile  Mfg. 
go.  1?.  Hyatt,  (1888)  125  U.  S.  46,  8  S.  Ct. 
756,  31  U.  S.  (L.  ed.)  683;  Felix  t?. 
Schamweber,  (1888)  125  U.  S.  64,  8  S. 
Ct.  759,  31  U.  S.  (L.  ed.)  687;  Marsh  r. 
Nichols,  (1891)  140  U.  S.  344,  11  S.  Ct. 
798,  35  U.  S.  (L.  ed.)  413;  Wade  «. 
Lawder,  (1897)  165  U.  S.  624,  17  S.  Ct. 
425,  41  U.  S.  (L.  ed.)  851;  Pratt  t?.  Paris 
Gas  Light,  etc.,  Co.,  (1897)  168  U.  S. 
255,  18  S.  Ct.  62,  42  U.  S.  (L.  ed.)  458; 
Geneva  Furniture  Mfg.  Co.  t?.  Karpen, 
(1915)  238  U.  S.  254,  35  S.  Ct.  788,  59 
IT.  S.  (L.  ed.)  1295;  Burr  t?.  Gregory, 
(1828)  2  Paine  426,  4  Fed.  Cas.  No.  2,191; 
Nesraith  r.  Calvert,  (1845)  1  Woodb.  k 
M.  34,  18  Fed.  Cas.  No.  10,123;  Brooks  r. 
Stalley,  (1845)  3  McLean  523,  4  Fed. 
Cas.  No.  1,962;  Allen  t?.  Blunt,  (1849)  1 
Blatchf.  480,  1  Fed.  Cas.  No.  215;  Good- 
year t\  Day,  (1850)  1  Blatchf.  565,  10 
Fed.  Cas.  No.  5,568;  Goodyear  i?.  Union 
India  Rubber  Co.,  (1857)  4  Blatchf.  63, 
10  Fed.  Cas.  No.  5,586;  Merserole  r.  Union 
Paper  Collar  Co.,  (1869)  6  Blatchf.  356, 
17  Fed.  Cas.  No.  9,488;  Perrv  t?.  Little- 
field,  (1879)  17  Blatchf.  272,  19  Fed.  Cas. 
No.  11,008;  Blanchard  X).  Sprague,  (1859) 
1  Cliff.  288,  3  Fed.  Cas.  1,519;  Consoli- 
dated Fruit  Jar  Co.  v.  Whitney,  (1875) 
6  Fed.  Cas.  No.  3,133;  Hill  r.  Whitcomb, 
(1874)  12  Fed.  Cas.  No.  6,502;  Randolph 
\\  Robinson,  (1879)  20  Fed.  Cas.  No. 
11,561;  Teaa  ».  Allbright,  (1882)    13  Fed. 


406;  Ingalls  t?.  Tice,  (1882)  14  Fed.  352; 
Kelly  r.  Porter,  (1883)  17  Fed.  519;  Mc- 
Carty,  etc.,  Trading  Co.  v.  Glaeftzer,  (1887) 
30  Fed.  387;  Wren  v,  Annin,  (1888)  34 
Fed.  435;  Williams  r.  Star  Sand  Co., 
(1888)  35  Fed.  369;  Rapp  r.  Kelling, 
(1890)  41  Fed.  792;  W^ashbum,  etc.,  Mfg. 
Co.  r.  Cincinnati  Barbed  W^ire  Fence  Co., 
(1890)  42  Fed.  675;  Montgomery  Palace 
Stock-Car  Co.  v.  Street  Stable-Car  Line, 
(1890)  43  Fed.  329;  Routh  t?.  Boyd,  (1892) 
51  Fed.  821 ;  Pliable  Shoe  Co.  r.  Bryant, 
(.1897)  81  Fed.  521;  McMullen  f?.  Bowers, 
(C.  C.  A.  9th  Cir.  1900)  102  Fed.  494,  42 
C.  C.  A.  470;  Celv  t?.  Griffin,  (1902)  113 
Fed.  981;  Potterton  r.  Condit,  <1914)  218 
Mass.  216,  105  N.  E.  443. 

''  The  general  rule  is  that  '  where  a  suit 
is  brought  on  a  contract  of  which  a  pat- 
ent is  the  subject-matter,  either  to  en- 
force such  contract,  or  to  annul  it,  the 
case  arises  on  the  contract,  or  out  of  the 
contract,  and  not  under  the  patent  laws.' 
Dale  Tile  Mfg.  Co.  r.  Hyatt,  [18881  125 
U.  S.  46,  [8  S.  Ct.  756,  31  U.  S.  (L.  ed.) 
683],  and  cases  cited;  Walter  A.  Wood 
Mowing,  etc.,  Mach.  Co.  r.  Skinner,  [18911 
139  U.  S.  293,  [US.  Ct.  528,  36  U.  S. 
(L.  ed.)  193];  /n  re  Ingalls,  11891]  139 
U.  S.  548,  [11  S.  Ct.  652,  35  U.  S.  (L.  ed.) 
266] ;  Marsh  t?.  Nichols,  [1891]  140  U.  S» 
344,  [11  8.  Ct.  798,  35  U.  S.  (L.  ed.) 
413] ."  Wade  r.  Lawder,  ( 1897 )  165  U.  S. 
624,  17  S.  Ct.  425,  41  U.  S.  (L.  ed.)  851, 
holding  that  the  state  court  had  jurisdic- 
tion. 

In  Marsh  r.  Nichols,  (1891)  140  U.  S. 
344,  11  S.  Ct.  798,  35  U.  S.  (L.  ed.)  413, 
holding  that  a  state  court  had  jurisdiction 
of  a  suit  to  enforce  specific  performance 
of  a  contract  to  transfer  an  inventor's 
right,  and  to  perpetually  enjoin  defend- 
ants from  interfering  with  plaintiff's 
manufacture,  sale,  and  use  of  the  device, 
the  court  said:  **  The  contract  in  con- 
troversy did  not  involve  the  existence  nor 
the  scope  of  the  monopoly  conferred  by  the 
letters-patent.  The  decree  might  indeed 
furnish  a  defense  to  an  action  for  the 
unauthorised  appropriation  of  the  inven- 
tion, but  that  would  not  bring  a  case 
lying  purely  in  contract  within  the  rule 
applicable  when  the  validity  or  extent  of 
the  patent  is  directly  in  issue.  The  re- 
straint gran  tod  by  the  decree  was  the 
consequence  of  sustaining  the  contract, 
and  the  effect  it  might  have  did  not  in 
itself  deprive  the  state  court  of  juris- 
diction over  the  subject  matter." 

In  Dale  Tile  Mfg.  Co.  r.  Hyatt,  (1888) 
125  U.  S.  46,  8  S.  Ct.  756,  31  U.  S.  (L, 
ed.)  683,  it  was  held  that  an  action  upon 
an  agreement  in  writing  by  which,  in  con- 
sideration of  a  license  from  the  patentee 
to  make  and  sell  the  invention,  the  li- 
censee acknowledges  the  validity  of  the 
patent,  stipulates  that  the  patentee  may 
obtain  the  reissue  thereof,  and  promises 
to  pay  certain   royalties  so  long  as  the 
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patent  shall  not  have  been  adjudged  in- 
yalid,  is  not  a  case  arising  under  the  pat- 
ent  laws   of   the   United  States,    and   is 
within  the  jurisdiction  of  the  state  courts. 
In  Albright  v.  Teas,   (1883)    106  U.  S. 
613,  1  S.  Ct.  550,  27  U.  S.   (L.  ed,)   295, 
holding  that  a   suit,   notwithstanding   it 
inyoly^  some  collateral   inquiry,  was   a 
suit  on  a  contract  to  recover  royalties  and 
not  a  suit  upon  letters  patent,  the  court- 
said :    '*  In  fact  it  does  not  appear  that 
there   is   any   dispute  whatever,  between 
the  parties,  in  reference  to  the  construc- 
tion of  the  patents  of  the  appellee.     The 
controversy  between  them,   as  stated  by 
the  appellants  themselves  is,  whether  cer- 
tain goods  manufactured  by  them  embody 
the   invention   covered  by   the   appellee's 
patents.     This  does  not,  necessarily,  in- 
volve a  construction  of  the  patents.    Both 
parties  may  agree  as  to  what  the  patented 
invention  is,  and  ^et  disagree  on  the  ques- 
tion whether  the  invention  is  employed  in 
the  manufacture  of  certain  specified  goods. 
The   controversy  between   the  parties   in 
this   case  is  clearly  of   the   latter   kind. 
The  ease  cannot,  therefore,  be  said  to  be 
one  which  grows  out  of  the  legislation  of 
Congress.      Neither    party    asserts    any 
right,  privilege,  claim,  protection  or  de- 
fense founded,   in  whole  or  in  part,  on 
any  law  of  the  United  States.     We  are, 
therefore,  of  opinion  that,  even  if  we  go 
outside  the  pleadings  and  look  into  the 
testimony,  the  case  is  not  one  arising  un- 
der the  laws  of  the  United  States  and, 
consequently,    that    the    Courts    of    the 
United  States  had  no  jurisdiction  to  en- 
tertain it.     The  cases  adjudged  by  this 
and   other   courts   of  the  United  States 
sustain  this  conclusion.     In  the  case  of 
Wilson  r.  Sandford,  [(1850)   10  How.  99, 
13  U.  S.   (L.  ed.)   344],  the  object  of  the 
bill  was  to  set  aside  a  contract  made  by 
the  appellant  with  the  appellees,  by  which 
he  had  granted   them  permission  to  use 
and   vend  to   others   to  be  used   one  of 
Woodworth's     planing-machines     in     the 
Cities  of  New  Orleans  and  Lafayette,  and 
also  to  obtain  an  injunction  against  the 
further  use  of  the  machine,  on  the  ground 
that  it  was  an  infringement  of  his  patent- 
rights.    Upon  this  cause,  the  court,  speak- 
ing by  Mr.   Chief   Justice  Taney,   said: 
*  The  dispute  in  this  case  does  not  arise 
under  any  Act  of  Congress,  nor  does  the 
decision  depend  upon  the  construction  of 
any  law  in  relation  to  patents.    It  arises 
out  of  the  contract  stated  in  the  bill,  and 
there  is  no  Act  of  Congress  providing  for 
or  regulating  contracts  of  this  kind.    The 
rights   of   the   parties   depend    altogether 
upon    common    law    and    equity    princi- 
ples.'    The  case  of  Kartell  v.  Tilghman, 
[1878]   99  U.  S.  547,  25  U.  S.    (L.  ed.) 
357,  is  also  in  point.     In  that  case  Har- 
tell,  the  complainant,  alleged  that  he  was 
the  original  patentee  and  inventor  of  a 
'process  for  cutting  and  engraving  stone. 


glass,  metal  and  other  hard  substances  by 
what  is  known  as  the  sand  blast  process ; 
that  the  defendants  had  paid  him  a  con- 
siderable sum  for  machines  necessary  in 
the  use  of  his  invention,  and  had   also 
paid    him,    during    several    months,    the 
royalty  which   he   asked   for   the   use   of 
the  invention  described  in  and  secured  by 
his  patent;   that  the  defendants  refused 
to  do  certain  other  things,  which  the  com- 
plainant charged  to  have  been  a  part  of 
the  consideration  of  the  contract  between 
them,  whereupon  he  had  forbidden  them 
further   to   use  his   invention,   and  that 
the  defendants  had  disregarded  this  pro- 
hibition.    The  bill  prayed  for  an  Injunc- 
tion, an  account  of  profits  and  damages. 
The  defendants  admitted  the  validity  of 
the  patent,  their  use  of  it  and  their  lia- 
bility for   its   use,   under   their  contract 
with  the  complainant,  and  offered  to  per- 
form all  that  the  contract  required  tnem 
to  perform.    All  the  parties  were  citizens 
of  the  same  state.     Upon  this  case,  the 
question  of  the  jurisdiction  of  the  United 
States  Courts  was  raised,  and  this  court, 
after  a  review  of  several  cases  bearing  on 
the  subject,  held  that  the  suit  was  not 
one  arising  under  the  laws,  of  the  United 
States,  and  that  the  Circuit  Court  had 
no  jurisdiction  of  the  case,  and  reversed 
its  decree  and  remanded  the  cause  with 
directions  to  dismiss  the  bill.     The  argu- 
ment against  the  jurisdiction  in  the  case 
under  consideration  is  stronger  than   in 
the  two  cases  above  referred  to.    In  each 
of  these  cases  the  object  of  the  complain- 
ant in  filing  the  bill  was  to  go  behind  the 
agreement,  under  which  the  defendant  had 
contracted,  for  the  right  to  use  the  com- 
plainant's invention,  and  to  obtain  an  in- 
junction against  the  defendant  as  an  in- 
fringer.   In  this  case,  the  appellee  admits 
the  contract  to  be  in  force,  and  simply 
seeks  to  compel  its  performance.    The  fol- 
lowing cases  cited  by  this  court  in  Hartell 
t*.  Tilghman  are  in  accord  with  the  views 
we  have  expressed:     Goodyear  v.  Union 
Indian  Rubber  (3o.,  [1857]  4  Blatchf.  63, 
'[10  Fed.  Cas.  No.   5,686];   Merserole  t?. 
Union  Paper  Collar  Co.,  [1869]  6  Blatchf. 
356,  [17  Fed.  Caa  No.  9,488];  Blanchard 
V.  Sprague,   [1859]    1  CliflE.  288,   [3  Fed. 
Cas.  No.  1,516:  Hill  t?.  Whitcomb,  [1874] 
Holmes,  317,  [12  Fed.  Cas.  No.  6,5021." 

In  Brown  v.  Shannon,  (1857)  20  ilow. 
55,  15  U.  S.  (L.  ed.)  826,  it  was  decided 
that  a  bill  in  equity  in  the  Circuit  Court 
of  the  United  States  by  the  owners  of 
letters-patent  to  enforce  a  contract  for  the 
use  of  a  patent,  was  not  within  the  Act  of 
Ck>ngress  by  which  an  appeal  to  the 
Supreme  Court  was  allowable  in  cases 
arising  under  the  patent  laws,  without 
regard  to  the  value  of  the  matter  in  con- 
troversv 

In  Wilson  17.  Sandford,  (1850)  10  How. 
99,  13  U.  S.   (L.  ed.)   344,  it  was  decided 
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that  a  bill  in  equity  to  set  aside  a  con- 
tract for  tlie  use  of  a  patent  was  not  an- 
pealable  to  the  Supreme  Court  as  arising 
under  the  patent  laws. 

In  Walter  A.  Wood  Mowing,  etc.,  Mach. 
Co.  V,  Skinner,  (1891)   139  U.  S.  293,  11 
8.  Ct.  628,  35  U.  S.   (L.  ed.)   193,  in  an 
action  for  breach  of  contract  in  refusing 
to  account  and  pay  for  a  certain  patented 
invention,    the   Supreme    Court    of    N^ 
York  adjudged  upon  a  trial  that  plaintiffs 
in  error  had  agreed  to  use  defendant  in 
error's  device  upon   all   their   machines, 
and  also  that  they  had  in  fact  used  it 
or    its   mechanical    equivalent;    but   the 
court  in  General  Term,  in  affirming  the 
judgment,  found  it  unnecessary  to  deter- 
mine whether  the  plaintiffs  in  error  had 
actually  made  use  of  the  device  or  its 
equivalent,  and  held  them  to  be  liable  on 
the  ground  that  they  had  agreed  to  use  it 
upon  all  the  machines,  and  were  there- 
fore bound  to  pay  its  value  as  fixed  by 
the  referee.     The  judgment  was  affirmed 
by  the  Court  of  Appeals  without  an  opin- 
ion, and  the  writ  of  error  from  the  Su- 
preme Court  was   dismissed,  because   it 
was  apparent  that  the  case  might  prop- 
erly have  been  determined  on  a  groimd 
broad   enough   to   sustain   the   judgment 
without  resort  to  a  federal  question. 

"The  remedy   which   the   complainant 
seeks  may  often  determine  whether  the 
suit  is  one  arising  under  the  patent  law, 
and   cognizable  only   in    a  court  of   the 
United  States,  or  one  upon  a  contract  be- 
tween  the  patentee   and   his   assigns   or 
licensees,  and  therefore  cognizable  only  m 
a  state  court,  unless  there  be  diversity  of 
citizenship.    Thus,  a  bill  to  enforce  a  con- 
tract concerning  the  title  to  a  patent,  or 
an   interest  therein,  or  to  declare  a  for- 
feiture of  an  assignment  of  an  interest  in 
a  patent,  or  even  a  license,  to  make,  sell, 
or  use  the  patented  thing,  or  an  action  to 
recover  damages  for  a  breach  of  a  con- 
tract relating  to  a  patent  or  a  license 
thereunder,  would  not  because  of  the  char- 
acter of  rwnedy  or   relief  sought,  be  a 
suit  cognizable  in  a  United  States  court, 
although  the  facts  stated  might  have  ju^ 
tlfied  a  suit  for  infringement  in  a  United 
States    court,    if    the    complainant    had 
elected   that   remedy."     Henry  v,   A.   B. 
Dick  Co.,   (1912)   224  U.  S.  1,  32  S.  Ct. 
364,  66  U.   S.    (L.   ed.)    646,  Ann.   Cas. 

1913D  880.  ^     ^  ^ 

A  bill  by  the  owner  of  a  patent  to  com- 
pel specific  performance  of  a  contract  to 
manufacture  and  sell  the  patented  article 
and  to  procure  the  cancellation  of  an 
assignment  of  the  patent  alleged  to  be  a 
forcery,  does  not  make  a  case  arising 
under  the  patent  laws.  Kurtz  v.  Strauss, 
(1900)  100  Fed.  800. 

A  suit  to  enforce  specific  performance 
of  a  contract  to  assign  letters-patent  is 
not  one  arising  under  the  patent  laws  of 
the  United  States.  Pliable  Shoe  Co.  «. 
Bryant,  (1897)  81  Fed.  621. 


An  action  upon  an  agreement  in  wnt^ 
ing  by  which,  in  consideration  of  a  license 
from  a  patentee  to  make  and  sell  the  in- 
vention, the  licensee  acknowledges  the 
validity  of  the  patent  and  promises  to 
pay  certain  royalties  so  long  as  the  patent 
shall  not  have  been  adjudged  invalid,  is 
not  a  case  arising  under  the  patent  Uws 
of  the  United  States.  Dale  Tile  Mfg.  Co. 
•u.  Hyatt,  (1888)  126  U.  8.  46,  8  8.  Ct. 
756,  31  U.  S.  (L.  ed.)  683. 

A  suit  for  an  injunction  and  an  ac- 
counting for  the  infringement  of  a  patent, 
in  which  complainant  sets  out  the  source 
of  his  titie,  does  not  come  within  the 
rule  of  the  above  cases  by  an  allegation 
of  a  bill  that  defendant  claims  to  have 
an  assignment  of  the  patent  from  the 
original  inventor,  and  that  snch  assign- 
ment is  invaUd  as  against  complainant. 
Atherton  Mach.  Co.  v.  Atwood-Morrison 
Co.,  (C.  C.  A.  3d  Cir.  1900)  102  Fed. 
949,  43  C.  C.  A.  72. 

"  Where  a  bill  in  equity^  states  »  con- 
tract between  complainant  and  defendant, 
and  which  it  seeks  to  have  set  aside  in 
order  to  pursue  the  defendant  as  an  in- 
fringer, or  where  the  bill  sUtes  a  con- 
tract between  complainant  and  defendant, 
which  it  seeks  to  enforce  as  giving  com- 
plainant title  to  the  patent,  the  case  can- 
not be  said  to  arise  under  the  patent  laws. 
In  either  case  the  court  is  called  upon  to 
administer  the  law  of  the  contract,  and 
not  the  patent  laws  of  the  United  States 
or  rights  claimed  under  them.    But  where 
the  contract  set  up  or  sUted  is  not  be- 
tween the  parties  to  the  suit,  it  is  ool- 
lateral  thereto,  and  cannot  therefore  give 
character  to  the  case  as  being  on  the  con- 
tract,   and    not    one    arising    ^nde^    the 
patent    laws."      Grav,    J.,    m    Athert^ 
Mach.  Co.  V,  Atwood-Mornson  Co.,  ( C.  I.. 
A.  3d  Cir.  1900)    102  Fed.  949,  43  C.  C. 

A  72 

In  an  action  in  a  state  court  for  the 
nrice  of  a  patented  machine  or  article  sold 
Sefendant  or  upon  a  note  pv«i  thwefor. 
or  on  other  contract*  relating  *?  the  «aJe 
and  UM  of  the  same,  it  is  a  valid  defense 
in  the  state  court  that  the  patent  wu 
void    hecause    of    want   of    no'"^*?."^ 
utility  and  hecause  it  was  aa  inf"»«*^ 
ment  on  prior  patents;  and  it  is  no  ob- 
^on  to^  the  %risdiction  of  the  state 
iourt  that  the  question  of  'a»'d«ty  »»y 
involve    the    examination    of    conflicUne 
patents  or  the  testimony  of  esperj*     " 
^the  fact  of  invalidity  and  not  Oie  r«. 
aon  for  it  that  is  material.    Pratt  «.  Parte 
Gaslight,  ete.,  Co.,  (1897)  188  U- S- 2f5. 
18  S.  Ct   62.  42  U.  8.  (L.  ed.)  458;  Rich 
i   Mwater.  '(1844)   16  Coun-  *09;  NVe  e. 
Ravmond,    (1854)    16  111.   163;   McCTure 
^*Sy'.'(1856)   8  Ind.  79;  Burra U  «. 
Jewett,    (1830)    2   Paige    (N.   J^)  ^^ 
Dickinson     v.     Hall,      (183d)      i*     -ric«.. 
?M.ss.T  217,  25  Am.  Dec.  3«0 ;  Bier«  *. 
Stockinu.    (1858)    11  Gray   (Mass.)    174, 
KrT  Palmer.  (1862)  4  Allen  (Ma*«.) 
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145;  BHbs  v.  Negus,  (1811)  8  Mrbs.  46; 
Dunbar  v.  Marden,  (1842)  13  K.  H.  311; 
BurraU  t.  Jewett,  (1830)  2  Paige  (N.  Y.) 
134;  Cross  v.  Huntley,  (1835)  13  Wend. 
(N.  Y.)  385;  Head  v.  Stevens,  (1838)  19 
Wend.  (N.  Y.)  411;  Harmon  v.  Bird, 
(1839)  22  Wend.  (N.  Y)  113;  Saxton  v. 
Dodge,  (1870)  67  Barb.  (N.  Y.)  84,  116-, 
Middlebrook  V.  Broadbent,  (1872)  47 
K.  Y.  443,  7  Am.  Rep.  457;  Qeiger  v. 
Cook,  (1842)  3  Watts  &  S.  (Pa.)  266; 
Slemmer's  Appeal,  (1868)  58  Pa.  St.  155, 
98  Am.  Dee.  248;  Sherman  v,  Champlam 
Tranap.  Co.,  (1858)  31  Vt.  162;  Clough 
V.  Patrick,  (1865)  37  Vt  421;  Page  r. 
Dickerson,  (1871)  28  Wis.  694,  9  Am. 
Hep.  532;  Rice  v,  Garnhart,  (1874)  34 
Wis.  453,  17  Am.  Rep.  448. 

The  federal  courts  have  exclusive  juris- 
diction of  all  cases  arising  under  the 
patent  laws,  but  not  of  all  questions  in 
which  a  patent  may  be  subject-matter  of 
the  controversy.  For  the  courts  of  a 
state  may  try  questions  of  title,  and  may 
construe  and  enforce  contracts  relating 
to  patents.  New  Marshall  Engine  Co.  v. 
Marshall  Ehgine  Co.,  (1912)  223  U.  S. 
473,  32  S.  Ct.  238,  56  U.  S.  (L.  ed.)  513. 

"The  remedy  which  the  complainant 
seeks  may  often  determine  whether  the 
suit  IS  one  arising  under  the  patent  law 
and  cognizable  only  in  a  court  of  the 
United  States,  or  one  upon  a  contract  be- 
tween the  patentee  and  his  assigns  or 
licensees,  and,  cognizable  only  in  a  state 
court,  unless  there  be  diversity  of  citizen- 
ship. Thus,  a  bill  to  enforce  a  contract 
concerninff  the  title  to  a  patent,  or  an 
interest  therein,  or  to  declare  a  forfeiture 
of  an  assignment  of  an  interest  in  a 
patent,  or  even  a  license  to  make,  sell  or 
use  the  patented  thing,  or  an  action  to 
recover  damages  for  a  breach  of  a  con- 
tract relating  to  a  patent  of  a  license 
thereunder,  would  not,  because  of  the 
character  of  remedy  or  relief  sought,  be 
a  suit  cognizable  in  a  United  States  court, 
although  the  facts  stated  might  have  jus- 
tified a  suit  for  infringement  in  a  United 
States  court,  if  the  complainant  had 
elected  that  remedy."  Henry  v.  A.  B. 
Dick  Co.,  (1912)  224  U.  S.  1,  32  S.  Ct. 
364,  56  U.  S.  (L.  ed.)  645,  Ann.  Cas. 
1913D  880. 

A  8uii  for  royaiiiea  reserved  upon  the 
sale  of  a  patent  right  is  not  a  suit  arising 
under  the  patent  laws.  This  is  settled  by 
repeat.?d  decisions.  Briggs  v.  United 
Shoe  Machinery  Co.,  (1915)  239  U.  S.  48, 
36  S.  Ct.  6,  60  U.  S.  (L.  ed.)   138. 

"By  section  711  of  the  United  States 
Revised  Statutes  exclusive  jurisdiction  is 
given  the  federal  courts  in  all  oases  aris- 
ing under  the  patent  laws  of  the  United 
States.  Suits  to  recover  royalties  for  the 
use  of  patents,  suits  for  the  specific  per- 
formance of  contracts  for  their  use,  and 
suits  on  contracts  governing  the  rights 
of  the  parties  in  the  use  of  a  patented  in- 
vention have  been  held  not  to  be  suits 


under  the  patent  laws,  and  in  such  actions 
state  courts  have  jurisdiction."  Forster 
V.  Brown  Hoisting  Machinery  Co.,  (1914) 
266  111.  287,  107  N.  £.  588,  Ann.  Ca«. 
1916B  795. 

But  it  has  been  held  that  where  definite 
royalties,  instead  of  profits,  are  made  the 
ultimate  object  of  recovery,  the  suit  is 
one  arising  under  the  patent  laws,  and 
one  of  which  the  district  court  has  juris- 
diction although  the  sum  involved  is  less 
than  $3,000.  Swindell  V.  Youngstown 
Sheet,  etc.,  Co.,  (C.  C.  A.  6th  Cir.  1916) 
230  Fed.  438,  144  C.  C.  A.  580. 

Taxation  of  patent  rights. —  "  The  com- 
plaint that  the  assessment  of  these  taxes 
was  illegal  because  in  eflject  levied  on 
patents  or  patent  rights  did  not  involve 
the  construction  or  the  validity  or  the 
infringement  of  the  patents  referred  to^ 
or  any  other  question  under  the  patent 
laws.  This  was  not  therefore  a  suit 
'arising  under  the  patent  laws,'  and  the 
Circuit  Court  had  no  jurisdiction  on  that 
ground."  Holt  v,  Indiana  Mfg.  Co., 
(1900)  176  U.  S.  68,  20  S.  Ct.  272,  44 
U.  S.  (L.  ed.)  374. 

Suit  to  enforce  judgment  against  pat- 
ent rights. — ^A  suit  in  equity  to  enforce 
the  payment  of  a  judgment  b^  the  sale 
of  an  interest  in  letters-patent  is  not  one 
arising  under  the  patent  laws  within  the 
meaning  of  this  clause.  Ryan  v.  Lee, 
(1882)  10  Fed.  917. 

IL  Suits  Asibuvg  under  Copyeight 

Laws 

In  general. —  Since  the  Copyright  Act 
of  March  4,  1909,  eh.  320,  §  25  (see 
CoPTBioHT,  vol.  2,  p.  681 ) ,  only  authorizes 
suits  for  infringement,  it  is  only  such  a 
suit  that  is  within  the  terms  of  this 
seventh  paragraph  of  Judicial  Code,  }  24. 
Carl  Laemmle  Music  Co.  f>.  Stem,  (S.  D. 
N.  Y  1913)  209  Fed.  129. 

Where  a  suit  pending  in  a  state  court 
is  of  such  a  character  that  it  will  inci- 
dentally affect  a  copyright,  because  the 
Copyright  Law  gives  the  protection  of 
the  statute  only  to  the  author  or  pro- 
prietor of  the  literary  property  in  ques- 
tion, and  the  question  of  ownership  will  be 
determined  in  the  state  suit,  a  federal 
court  has  no  jurisdiction  to  enjoin  the 
prosecution  of  such  suit  on  the  ground  of 
a  federal  question.  Carl  Laemmle  Music 
Co.  V.  Stern,  (S.  D.  N.  Y  1913)  209  Fed. 
129,  the  court  saying:  "  That  determina- 
tion will  be  fatal  to  any  subsequent  suit 
on  the  copyright  itself,  but  there  is  no 
rule  anywhere  in  the  books  which  sug- 
gests that  a  federal  court  may  enjoin  a 
state  court  from  determining  a  question 
of  fact  which  may  afterwards  turn  out 
to  be  vital  to  some  right  secured  by  a  law- 
of  the  United  Slates." 

Where,  in  a  suit  in  the  federal  courts 
to  restrain  the  sale  of  complainants' 
copyrighted  publications  at  less  than 
regular  prices,  there  was  neither  diversity 
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of  citizenship  nor  claim  for  damages  to  the 
jurisdictional  amount,  auestions  not  aris- 
ing out  of  the  Copyrignt  Law  cannot  be 
considered.  Scribner  r.  Straus,  (C.  C.  A. 
2d  Cir.  1906)  147  Fed.  28,  78  C.  C.  A.  122, 
affirmed  (S.  D.  N.  Y.  1905)  139  Fed.  193, 
affirmed  (1908)  210  U.  S.  352,  28  S.  Ct. 
735,  62  U.  S.  (L.  ed.)  1094,  wherein  the 
court  said :  "  Upon  the  theory  that  Macy 
&  Company  had  notice  of  these  agree- 
ments, it  was  sought  to  hold  them  as 
copyright  infringers.  Both  the  circuit 
court  ([S.  D.  N.  Y.  1905]  139  Fed.  193) 
and  the  court  of  appeals  (fC.  C.  A.  2d 
Cir.  1906]  78  C.  C.  A.  122,  147  Fed.  28) 
held  that  there  was  nothing  in  any  of 
the  notices  of  a  claim  of  right  or  reser- 
vation under  the  copyright  law,  and  held 
that  the  question  was  one  of  the  right  of 
the  complainants  to  relief  in  a  court  of 
equity  by  virtue  of  their  rights,  inde- 
pendent of  statutory  copyright,  in  view 
of  the  alleged  conditional  sale  embodied 
in  the  notice  as  to  the  copyright  book. 
The  circuit  court  of  appeals  held,  right- 
fully, as  we  think,  that  this  question  was 
not  open  in  the  case,  as  in  the  first  case 
there  was  no  diversity  of  citizenship,  nor 
in  either  case  a  claim  of  damages  in  the 
sum  of  $2,000,  Tnow  $3,000]  requisite  to 
confer  jurisdiction  of  questions  of  rights 
independent  of  the  copyright  statutes." 
Scribner  r.  Straus,  (1908)  210  U.  S.  352, 
28  S.  Ct.  735,  52  U.  S.   (L.  ed.)   1094. 

The  federal  court  has  no  jurisdiction 
by  reason  of  the  subject-matter  of  any 
action  to  recover  damages  for  the  wrong- 
ful publication  of  an  unpublished  manu- 
script. Such  suit  is  not  one  arising  under 
the  copyright  laws.  Press  Pub.  Co.  v. 
Monroe,  (1896)  164  U.  S.  105,  17  S.  Ct 
40,  41  U.  8.  (L.  ed.)  367;  Boucicault  v. 
Hart,  (1875)  13  Blatchf.  47,  3  Fed.  Cas. 
No.  1,692.  See  also  title  Coptbight, 
vol.  2,  p.  543. 

A  bill  alleging  that  complainant  com- 
posed a  certain  song  which  was  copy- 
rightable and  that  the  song  and  music 
accompanying  it  are  his  property  and 
that  respondent  without  complainant's 
knowledge  obtained  a  copyright  for  the 
song  in  his  own  name,  and  praying  a 
decree  that  respondent  be  compelled  to 
assign  said  copyright  to  complainant  and 
be  restrained  from  interfering  with  his 
right  to  use  the  song,  does  not  state  a 
case  arising  under  the  copyright  laws, 
but  merely  presents  an  issue  as  to  title, 
depending  on  the  rules  of  the  common 
law.    Hoyt  v.  Bates,  (1897)   81  Fed.  641. 

Where  the  question  of  copyright  is 
merely  incidental  to  a  dispute  about  a 
contract  for  the  original  composition  of 
literary  work,  a  federal  court  will  not 
entertain  jurisdiction.  Haworth  t?.  Xy- 
strom,  (1879)  8  W.  N.  C.  (Pa.)  204,  11 
Fed.  Cas.  No.  6,251. 

The  federal  court  has  jurisdiction  of 
a  suit  to  enjoin  the  licensees  of  a  copy- 
righted play   to  produce  it  as   a  photo- 


play, since  such  suit  is  one  for  an  in- 
fringement of  copyright.  Harper  t?. 
Klaw,   (S.  D.  N.  Y.  1916)   232  Fed.  609. 

The  vacation  of  an  ancillary  remedy 
such  as  a  warrant  of  attachment,  im- 
properly issued  in  an  action  for  the  in- 
fringement of  a  copyright,  does  not  oust 
the  jurisdiction  of  the  court  upon  which 
original  and  exclusive  jurisdiction  of 
BU^  cases  has  been  conferred  Dixon  r. 
Corinne  Runkel  Stock  Co.,  (E.  D.  N.  C. 
1914)  214  Fed.  418. 

Suit  iBTolTing  contract. —  In  Wooster  r. 
Crane,  (C.  C.  A.  8th  Cir.  1906)  147  Fed. 
615,  77  C.  C.  A.  211,  affirming  an  order 
granting  an  injunction,  the  court,  per  Van 
Devant^,  J.,  said:  "A  suit,  the  primary 
and  controlling  purpose  of  which  is  to  en- 
force a  right  secured  by  the  copyright 
laws  which  is  being  infringed  by  the  de- 
fendants, is  a  suit  under  those  laws,  and 
within  the  jurisdiction  of  the  federal  Cir- 
cuit [now  District]  Court-s,  although  it  in- 
cidentally draws  in  question  the  validitj, 
Interpretation,  and  effect  of  a  contract 
through  which  the  complainant  derives 
title.  Littlefield  r.  Perry,  [1874]  21  Wall. 
205,  222,  22  U.  S.  (L.  ed.)  577;  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co., 
[1902]  185  U.  S.  282,  290-295,  22  S.  Ct. 
681,  46  U.  S.  (L.  ed:)  910;  Atherton 
Mach.  Co.  V.  Atwood-Morrison  Co.,  [C.  C. 
A.  3d  Cir.  1900]  102  Fed.  949,  43  C.  C.  A. 
72;  Victor  Talking  Machine  Co.  r.  The 
Fair,  [C.  C.  A.  7th  Cir.  1903]  123  Fed. 
424,  61  C.  C.  A.  58.  This  is  such  a  suit.  The 
bill,  like  ordinary  bills  for  infringement, 
sets  forth  the  facts  showing  the  validity 
of  the  copyrights,  the  title  of  the  com- 
plainant, and  the  infringement  by  the  de- 
fendants, and  then  prays  for  an  injunc- 
tion against  a  continuance  of  the  infringe- 
ment. The  contract  is  set  forth  for  tiie 
purpose  of  showing  the  complainant's 
title,  and  not  as  the  basis  or  foundation 
of  the  suit.*' 

Suits  for  forfeitures  or  penalties. — A 
suit  brought  under  former  R.  S.  sec.  4965 
to  recover  a  penalty  thereby  imposed  of 
one  dollar  for  every  sheet  of  an  infringing 
copy  of  a  certain  copyrighted  photograph 
found  in  the  possession  of  defendant,  was 
one  of  which  the  District  Court  has  juris- 
diction. Falk  f?.  Curtis  Pub.  Co.,  (1900) 
100  Fed.  77. 

An  action  at  law  under  former  R.  S.  sec. 
4966  to  recover  damages  for  the  infringe- 
ment of  a  copyrighted  dramatic  composi- 
tion, was  not  one  to  recover  either  the 
forfeiture  or  the  penalty  arising  from  the 
violation  of  the  Copyright  Act  of  which 
the  District  CN>urt  had  exclusive  jurisdic- 
tion, and  was  within  the  jurisdiction  of 
the  former  Circuit  Court  under  such 
clause.  Brady  v.  Daly,  (1899)  175  U.  S. 
148,  20  S.  Ct.  62,  44  U.  S.   (L    ed.)    109. 

For  a  case  presenting  a  question  within 
the  exclusive  jurisdiction  of  the  federal 
courts,  see  Harms  i\  Stern,  (C.  C.  A.  2d 
Cir.  1915)   229  Fed.  42,  145  C  C.  A.  2. 


JUDICIARY  (Jud.  Code,  §  24) 


1047 


in.  SuiTB  Arising  undeb  Tbaihbicabk 

Laws 

A  bill  to  restrain  infringement  of  trade- 
marks asserting  a  risht  under  the  federal 
statute,  by  virtue  of  the  registration  of 
the  trademarks,  presents  a  federal  ques- 
tion. Baglin  v.  Cusenie  Co.,  (1911)  221 
U.  S.  580,  31  S.  Ct.  669,  55  U.  S.  (L.  ed.) 
863. 

In  a  suit  between  citizens  of  the  same 
state  for  infringement  of  a  trademark, 
the  federal  court  has  no  jurisdiction  of 
an  issue  of  alleged  unfair  competition; 
its  jurisdiction  being  confined  to  tne  trade- 
mark as  registered.  A.  Leschen,  etc..  Rope 
Co.  V.  Broderick,  etc.,  Rope  Co.,  (C.  C.  A. 
8th  Cir.  1904)  134  Fed.  571,  67  C.  C.  A. 
418,  affirmed  (1906)  201  U.  S.  166,  26  S. 
Ct.  425,  50  U.  S.  (L.  ed.)  710;  Thaddeus 
Davids  Co.  v,  Davids,  (1908)  165  Fed. 
792 ;  National  Casket  Co.  r.  New  York, 
etc.,  Casket  Co.,  (1911)  185  Fed.  533. 
See  also  the  title  T^demabks. 

Unfair  competition  in  trade  is  not  a 
federal  question,  and  a  suit  therefor  is 
not  within  the  jurisdiction  of  a  federal 
court,  where  the  parties  are  citizens  of 
the  same  state,  nor  is  that  issue  drawn 
within  such  jurisdiction  because  the  bill 
also  alleges  infringement  of  a  patent  grow- 
ing out  of  the  same  acts  oi  defendant. 
Mecky  v.  Grabowski,  (1910)  177  Fed. 
591,  sustaining  a  demurrer  to  the  aver- 
ments of  unfair  competition. 

But  a  bill  may  be  maintained  in  the 
federal  court  to  restrain  the  infringement 
of  a  common-law  trademark  where  other 
jurisdictional  facts  are  present.  Cape- 
well  Horse  Nail  Co.  i?.  Mooney,  (C.  C.  A. 
2d  Cir.  1909)  172  Fed.  826,  97  C.  C.  A. 
248  [affirming  (N.  D.  N.  Y.  1909)  167 
Fed.  675],  where  there  was  diversity  of 


citizenship  and  the  requisite  amount  in 
controversy. 

A  federal  court  has  jurisdiction  of  a 
suit  between  citizens  of  different  states 
to  enjoin  infringement  of  a  trademark, 
though  the  actual  value  of  the  trademark 
is  not  alleged,  and  it  is  not  averred 
that  it  will  be  destroyed  by  defendant's 
unlawful  use.  Griggs  v.  Erie  Preserving 
Co.,   (1904)   131  Fed.  359. 

Where,  owing  to  noncompliance  with 
Act  March  3,  1881,  ch.  138,  21  Stat.  L. 
502,  the  registration  of  a  valid  trademark 
was  void,  it  was  held  that  the  trademark 
was  not  thereby  nullified,  but  still  re- 
tained the  properties  of  a  common-law 
trademark,  and  for  its  infringement  suit 
might  be  brought  in  the  federal  court,  if 
the  requisite  diversity  'f  citizenship  ex- 
isted and  the  requisite  judicial  amount 
was  involved.  Edison  v.  Thomas  A.  Edi- 
son, Jr.,  Chemical  Co.,  (1904)  128  Fed. 
1013.  See  also  A.  B.  Andrews  Co.  v. 
Puncture  Proof  Footwear  Co.,  (1909)  168 
Fed.  762. 

Under  "  the  trade-mark  laws "  a  case 
can  arise,  so  as  to  confer  jurisdiction 
within  this  section,  only  when  the  trade- 
mark and  its  violation  have  relation  to 
interstate  commerce.  Louis  BergdoU 
Brewing  Co.  v,  BergdoU  Brewing  Co., 
(E.  D.  Va.  1914)  218  Fed.  131. 

The  federal  court's  jurisdiction  of  an 
action  as  a  trademark  case  "  extends  only 
to  the  use  of  the  registered  trademark  in 
commerce  between  the  states,  with  for- 
eign nations,  and  the  Indian  tribes." 
Hutchinson  v.  Loewy,  (1910)  217  U.  S. 
457,  30  S.  Ct.  613,  54  U,  S.  (L.  ed.)  838; 
Schumacher  r.  Schwencke,  (S.  D.  N.  Y. 
1886)  26  Fed.  818. 


Sec,  24.  [Original  jurisdiction.]    The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 
Eighth.  [Of  suitB  for  violation  of  interstate  commerce  laws.]    Of  aU 

suits  and  proceedings  arising  under  a/ny  law  regulating  commerce,  except 
those  suits  and  proceedings  exclusive  jurisdiction  of  which  has  ieen  con- 
ferred upon  the  Commerce  Court,    [36  Stat.  L.  1092.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Eighth,  see  supra, 
p.  838. 

This  paragraph  declares  the  jurisdiction  of  cases  arising  under  the  interstate  com- 
merce acts  which  had  been  vested  in  the  Circuit  and  District  Courts  by  the  Act  of 
Feb.  4,  1887,  ch.  104,  24  Stat.  L.  379  (see  Interstate  Commerce,  ante,  p.  337)  except- 
ing therefrom  the  jurisdiction  conferred  upon  the  Commerce  Court  by  Judicial  Code 
(as  originally  enacted)  sec.  207,  infra,  this  title,  vol.  6.  Since  the  enactment  of  this 
paragraph  the  Commerce  Court  has  been  abolished  and  its  jurisdiction  conferred  upon 
the  District  Courts.    See  infra,  this  title,  vol.  5. 

"  The  sum  or  value  of  the  matter  in  controversy  "  is  immaterial.  See  proviso  to 
paragraph  "First,"  supra,  p.  842.  But  as  to  the  jurisdictional  amount  for  removal 
from  a  state  court  of  certain  actions  against  a  common  carrier,  see  the  last  proviso 
in  Judicial  Code,  sec.  28,  as  amended,  i^ra,  this  title,  vol.  5. 

As  to  jurisdiction  of  District  Courts  under  this  paragraph  "  Eighth,"  see  sec.  9  of 
the  Act  of  Feb.  4,  1887,  ch.  104  (above  cited  in  this  note)  and  notes  thereto,  in  Iktke- 
BTATB  Commerce,  ante,  p.  432. 
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Seope  of  jurisdiction. —  Juritdiction  of 
all  actions  brought  under  the  remedial  sec- 
tions of  the  Interstate  Commerce  Act  to 
enforce  its  provisions  lies  exclusively  in 
the  federal  courts.  Pittsburgh,  etc.,  R.  Co. 
l\  Wood,  (Ind.  App.  1908)  84  N.  E.  1009. 
And  see  the  title  Iivtebstate  Commerce. 

The  cases  mentioned  in  paragraph  8  do 
not  apply  to  causes  of  action  that  are  not 
attributable  to  some  violation  of  the  Act 
to  regulate  oommerce.  Storm  Lake  Tub, 
etc.,  Factory  v,  Minneapolis,  etc.,  R.  Co., 
(N.  D.  la.  1913)  209  Fed.  896;  Adams  v, 
Chicago  Oreat  Western  R.  Co.,  (N.  D.  la. 
1914)  210  Fed.  362. 

Diversity  of  eitixenship  and  amount  in 
controversy. —  By  paragraph  8,  District 
Courts  have  jurisdiction  **  of  all  suits  and 
proceedings  arising  under  any  law  regu- 
lating commerce,  etc."  By  the  proviso  of 
paragraph  one  of  the  same  section  it  is 
not  necessary  that  such  suits  should  in- 
volve an  amount  exceeding  $3,000.  Being 
based  on  a  law  of  the  United  States,  diver- 
sitjr  of  citizenship  is  also  unnecessary. 
Illmois  Cent.  R.  Co.  v,  Segari,  (E.  D.  La. 
1913)  206  Fed.  998. 

Damage  to  livestock. — A  suit  under 
a  law  regrulating  commerce  includes  a 
suit  for  damages  to  live  stock  by  reason 
of  the  defendant's  failure  to  perform  its 
duty  as  a  common  carrier,  the  attorney's 
fee  for  bringing  and  prosecuting  such  ac- 
tion, and  the  penalty  provided  by  law  for 
negligently  failing  to  feed  the  cattle. 
Smith  V,  Atchison,  etc.,  R.  Co.,  (D.  C. 
Kan.   1913)    210  Fed.   988. 

Likewise  a  suit  for  damages  to  live 
stock  by  reason  of  the  defendant's  fail- 
ure to  perform  its  duty  as  a  common  car- 
rier under  section  20  of  the  Interstate 
Commerce  Act,  as  amended  by  Act  June 
29,  1906,  ch.  3591,  sec.  7,  34  Stat,  at 
L.  584,  593  (title  Interstate  Commerce) . 
McCoon  c.  Northern  Pac.  R.  Co.,  (D.  C. 
N.  D.  1913)  204  Fed.  998. 

Undercharge  on  interstate  freight. — 
A  suit  by  a  railroad  to  recover  under- 
charges on  interstate  freight  is  one  aris- 
ing under  the  interstate  commerce  laws. 
Illinois  Cent.  R.  Co.  v,  Segari^  (£:  D.  La. 
1913)   205  Fed.  998. 


The  duty  of  a  carrier  to  charge  and  col- 
lect the  regularlv  established  and  pub- 
lished rate,  and  the  corresponding  obliga- 
tion of  the  shipper  te  pay  the  same,  re- 
gardless of  any  understanding,  agreement, 
or  other  act  of  the  parties,  arises  out  of 
the  provisions  of  the  Interstate  Commerce 
Act  and  not  from  any  contract  between 
the  parties,  and  the  District  Court  has 
jurisdiction  of  an  action  by  the  carrier 
to  collect  from  a  shipper  the  difference 
between  what  he  should  have  received 
for  a  shipment  and  what  he  did  receive. 
Atchison,  ete.,  R.  Co.  v.  Kinkade,  (D.  C. 
Kan.  1912)  203  Fed.  165. 

Alleged  discrimination. —  An  action  by 
a  shipper  against  a  railroad  company  en« 

gaged  in  interstete  commerce,  te  recover 
amages  because  of  an  alleged  diacrimi- 
nation  in  exacting  a  charge  fr<Hn  one 
class  of  shippers  which  is  not  required 
from  another  class,  although  the  service 
is  the  same  in  both  cases,  is  not  within 
the  jurisdiction  of  a  federal  court,  as  one 
arising  under  the  interstate  commerce  law, 
where  it  is  not  alleged  that  the  charge  is 
not  in  accordance  with  a  schedule  of  rates 
duly  published  and  filed  with  the  inter- 
state commerce  commission,  nor  that  any 
application  has  been  made  to  the  commis- 
sion te  correct  such  alleged  discrimina- 
tion. Clement  v.  Louisville,  ete.,  R.  Ca, 
( 1907)  153  Fed.  979  where  the  court  said: 
'*  The  allegation  that  the  discrimination 
is  against  all  consignees  imder  local  bills 
of  lading,  and  under  rules  of  a  car  service 
association,  irresistiblv  implies  that  the 
charge  complained  of  was  made  under 
a  tariff.  In  the  absence  of  a  positive 
charge,  and  of  even  an  intimation  in  the 
petition  that  the  defendant  has  violated 
the  statute,  by  failing  to  post  a  taritf, 
I  am  bound  te  presume  that  the  defend- 
ant has  done  wnat  the  statute  requires, 
and  has  duly  filed  and  posted  its  tariff, 
and  that  the  charge  complained  of  is 
made  thereunder." 

Tho  Conuneroe  Court  having  been  abol- 
ished the  exception  embodi^  in  para- 
graph 8  of  section  24  doubtless  fails. 
Alabama  Great  Southern  R.  Co.  v.  Ameri- 
can Cotton  Oil  Co.,  (C.  C.  A.  5th  Cir. 
1916)  229  Fed.  11,  143  C.  C.  A.  313. 


Sec.  24,  [Original  jurifldiction.]  The  district  courts  shaU  have  original 
jurisdiction  as  follows:    •    •    • 

Ninth.  [Of  penalties  and  forfeitures.]  Of  all  suits  and  proceedings  for 
the  enforcement  of  penalties  and  forfeitures  incurred  under  any  law  of 
the  United  States.    [36  Stat.  L.  1092.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Ninth,  see  supra, 
p.  838. 

This  paragraph  confers  upon  the  District  Courts  the  jurisdiction  which  had  been 
vested  in  the  Circuit  Courts  bv  paragraph  5  of  R.  S.  sec.  629  (Act  of  March  3,  1855, 
ch.  213,  10  Stat.  L.  720)  and  upon  the  District  Courts  by  paragraphs  3  and  6  of 
R.  S.  sec.  563  (Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  76;  Act  of  March  2,  1863,  ch.  67, 
12  Stat.  L.  698). 
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As  to  the  ezdusiye  jurisdiction  in  this  class  of  cases,  see  paragraph  "Second"  of 
Judicial  Code,  sec.  266,  infra,  this  title,  vol.  5. 

*'The  sum  or  ralue  of  the  matter  in  controversy"  is  immaterial.  See  proviso  to 
paragraph  "  First,"  aupra,  p.  842. 


Bzduaive  jurisdiction. —  "  From  the  ear- 
liest history  of  the  government  the  juris- 
diction over  actions  to  recover  penalties 
and  forfeitures  has  been  placed  in  the 
District  Court.  The  ninth  section  of  the 
Judiciary  Act  of  Sep.  24,  1789,  provides 
as  follows:  *  The  District  Court  shall  have 
exclusive  original  cognizance  ...  of 
all  suits  for  penalties  and  forfeitures  in- 
curred under  the  laws  of  the  United 
States.'  While  in  the  Revised  Statutes 
the  word  '  exclusive '  was  omitted  the 
language  was  mtt  otherwise  substantially 
changed.  It  is  true  that  in  some  cases 
jurisdiction  over  matters  of  penalty  and 
forfeiture  has  been  committed  to  the  Cir- 
cuit Court,  but  this  was  always  done  by 
special  act  and  does  not  otherwise  affect 
tne  proposition  that  the  general  jurisdic- 
tion over  actions  for  penalties  and  for- 
feitures has  been  and  is  vested  in  the 
District  Court."  Per  Brewer,  J.,  in  Lees 
«.  U.  S.,  (1893)  160  U.  S.  478,  14  S.  Ct. 
163,  37  U,  S.  (L.  ed.)   1150. 

The  jurisdiction  of  the  District  Courts 
over  suits  for  penalties  and  forfeitures 
under  this  clause  was  not  repealed  or 
modified  by  i^e  Act  of  March  3,  1875,  ch. 
137,  sec  I,  providing  that  the  Circuit 
Courts  of  the  United  States  shall  have 
original  cognizance  of  all  suits  of  a  civil 
nature  at  common  law  or  in  equity  aris- 
ing under  the  Constitution  or  laws  of  the 
United  States,  or  in  which  the  United 
States  are  plaintiffs  or  petitioners.  Hel- 
wig  V.  U.  S.,  (1903)  188  U.  S.  606,  23  S. 
Ct.  427,  47  U.  S.  (L.  ed.)  614;  U.  S.  t\ 
Mooney,  (1882)  11  Fed.  476,  affirmed 
(1885)  116  U.  S.  104,  6  S.  Ct.  304,  29 
U.  S.   (L.  ed.)   650. 

Civil  actions. —  Suits  for  penalties  and 
forfeitures  do  not  include  crimes  and 
offenses  pimishable  by  the  District  Court. 
The  words  must  be  restrained  to  such  pen- 
alties and  forfeitures  as  may  be  sued  for 
in  a  civil  action,  as  for  instance,  an  action 
of  debt  or  an  infotmation  of  debt.  U.  S. 
V.  Mann,  (1812)  1  Gall.  177,  26  Fed.  Cas. 
No.  16,718. 

Penalty  for  imi>orting  alien  contract 
laborers.—  In  the  Act  of  Feb.  26,  1885,  ch. 
164,  prohibiting  the  importation  of  alien 
contract  laborers  and  providing  penalties 
for  its  violation,  the  provision  that  the 
penalty  may  be  sued  for  and  recovered 
*'  as  debts  of  like  amount  are  now  recov- 
ered in  the  Circuit  [now  District]  Courts 
(»f  the  United  States,"  refers  to  the  form 
of  the  action  rather  than  to  the  forum, 
and  the  federal  District  Court  has  juris- 
diction of  such  a  suit  under  the  provisions 
in  the  above  text.  Lees  v,  U.  S.,  (1893) 
250  U.  S.  476,  14  S.  Ct.  163,  37  U.  8.  (L. 
ed.)  1150;  U.  S.  V,  Whitcomb  Metallic 
Bedstead  Co.,    (1891)    46  Fed.   89,  over- 


ruUng  U.  S.  v.  Banister,  (1895)  70  Fed. 
44;  Rosenberg  v.  Union  Iron  Works, 
(1901)    109  Fed.  844. 

Scire  facias  to  forfeit  bail  bond. —  The 
federal  District  Court  has  jurisdiction  of 
a  proceeding  to  forfeit  a  bail  bond  given 
for  the  appearance  of  a  person  arrested 
for  violation  of  the  internal  revenue  laws, 
and  the  fact  that  proceedings  were  taken 
by  scire  facias  against  his  sureties,  in- 
stead of  a  suit  as  required  by  the  state 
law,  is  not  jurisdictional,  and  the  judg- 
ment thereon  is  binding  in  a  collateral 
proceeding.  Insley  r.  U.  S.,  (1893)  160 
U.  S.  612,  14  S.  Ct.  168,  37  U.  S.  (L.  ed.) 
1163. 

Penalty  for  taking  illegal  interest — ^A 
suit  agamst  a  national  bank  to  recover 
back  twice  the  amount  of  interest  illegally 
taken  by  it  is  a  suit  to  recover  a  penaltv 
incurred  under  a  law  of  the  United  States 
within  the  meaning  of  this  clause.  Char- 
lotte First  Nat.  Bank  t?.  Morgan,  (1889) 
132  U.  S.  141,  10  S.  Ct.  37,  33  U.  S.  (L. 
ed.)  282.     See  also  National  Baxkr. 

Vessels  carrying  excess  passengers. — 
The  District  Court  has  jurisdiction  under 
this  clause,  and  clause  8  of  the  same  sec- 
tion, of  a  libel  of  information  against  a 
steamship  in  a  cause  of  seizure  under 
R.  S.  sec.  4499  (see  the  title  Steam 
Vessels),  for  the  recovery  of  a  penalty 
for  carrying  more  passengers  than  per- 
mitted by  law.  The  Idaho,  (1886)  29 
Fed.  187. 

Forfeiture  of  vesseL — The  District 
Court  has  exclusive  jurisdiction  of  a  pro- 
ceeding for  tlie  forfeiture  of  a  vessel,  for 
an  offense  against  the  laws  of  the  United 
States.  Kotland  r.  The  Cassius,  (1796) 
2  Dall.  365,  14  Fed.  Cas.  No.  7,743. 

Under  customs  law. — ^The  District  Court 
has  exclusive  jurisdiction  under  this 
clause  of  suits  for  penalties  and  forfeit- 
ures under  the  -customs  laws.  Helwig  v, 
U.  S.,  (1903)  188  U.  S.  605,  23  S.  Ct. 
427,  47  U.  S.  (L.  ed.)  614;  U.  S.  v. 
Mooney,  (1882)  11  Fed.  476,  affirmed 
(1885)  116  U.  S.  104,  6  S.  Ct.  304,  29 
U.  S.  (L.  ed.)  660. 

Action  on  deputy  collector's  bond — A 
collector  of  internal  revenue  is  considered 
as  receiving  an  "  injury  to  his  property," 
on  account  of  an  "  act  done  by  him,"  with- 
in the  meaning  of  this  section,  when  a 
deputy  appointed  by  him  embezzles  the 
taxes  given  htm  for  collection,  and  the  cir- 
cuit court  has  jurisdiction  of  an  action 
on  the  deputy's  bond  to  recover  the 
amount.  Crawford  v.  Johnson,  (1868)  1 
Deady  457,  6  Fed.  Cas.  No.  3,369. 

Fraudulent  claim. —  Tlie  right  of  the 
United  States  to  sue  for  recovery  of 
money  obtained  from  it  by  means  of  a 
fraudulent  claim  is  one  existing  at  com- 
mon   law,    and    under    this    clause    the 
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District  Court  has  jurisdiction  of  an  action  payment  of  a  false  claim  for  a  pension, 
by  the  United  States  to  recover  money  Pooler  r.  U.  S.,  (C.  C.  A.  Ist  Cir.  19(H) 
fraudulently    obtained    by    defendant    in       127  Fed.  510,  62  C.  C.  A.  317. 

Sec.  24,  [Original  jurisdiction.]  The  cUstrici  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Tenth.  [Of  snitB  on  debentures.]  Of  all  suits  hy  the  assignee  of  any 
debenture  for  drawback  of  duties^  issued  under  any  law  for  the  collec- 
tion of  duties,  against  the  person  to  whom  such  debenture  was  originally 
granted,  or  against  any  indorser  thereof,  to  recover  the  amount  of  such 
debenture,     [36  Stat,  L,  1092.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Tenth,  see  supra,  p.  838. 

This  paragraph  vests  in  the  District  Courts  the  same  jurisdicticm  that  the  Circuit 

and  District  Courts  had  exercised  concurrently  under  paragraph  10  of  R.  S.  sec.  563 

(Act  of  March  2,  1799,  ch.  22,  1  Stat.  L.  687)  and  paragraph  8  of  R.  S.  sec.  629  (Act 

above  cited).    As  to  suits  on  debentures  see  R.  S.  sees.  3039,  3040,  in  Customs  Duties, 

vol.  2,  pp.  1149,  1150. 

''  The  sum  or  value  of  the  matter  in  controversy "  is  immateriaL  See  proviso  to 
paragraph  "  First,"  «upra,  p.  842. 

Sec,  24,  [Originid  jurisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Eleventh.  [Of  suits  for  injuries  on  account  of  acts  done  under  laws  of 
the  United  States.]  Of  all  suits  brought  by  any  person  to  recover  damages 
for  any  injury  to  his  person  or  property  on  account  of  any  act  done  by 
him,  under  any  law  of  the  United  States,  for  the  protection  or  collection 
of  any  of  the  revenues  thereof,  or  to  enforce  the  right  of  citizens  of  the 
United  States  to  vote  in  the  several  States.     [36  Stat,  L.  1092.] 

« 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Eleventh,  see  supra, 
p.  838. 

This  paragraph  confers  upon  the  District  Courts  the  jurisdiction  vested  in  the 
Circuit  Courts  by  paragraph  12  of  R.  S.  sec.  629  (Act  of  March  2,  1833,  ch.  57,  4 
Stat.  L.  632;  Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  171;  Act  of  Feb.  28,  1871, 
ch.  99,  16  Stat.  L.  438;  Act  of  May  31;  1870,  ch.  114,  16  Stat.  L.  140).  Right  to  vote, 
see  Elections,  vol.  3,  p.  118. 

"The  sum  or  value  of  the  matter  in  controversy"  is  immaterial.  See  proviso  to 
paragraph  "  First,"  8upra,  p.  842. 

Action  on  deputy  collector's  bond. — A  bezzles  the  taxes  given  him  for  collection, 

collector   of   internal    revenue   is   consid-  and  the  circuit  court  has  jurisdiction  of 

ered  as  receiving  an  "  injury  to  his  prop-  an   action   on   the   deputy's   bond   to   re- 

erty ,"   on   account   of   an '  ''  act   done   by  cover  the  amount.     Crawford  v,  Johnson, 

him,"  within  the  meaning  of  this  section,  (1868)    1    Deady   457f   6    Fed.   Cas.   No. 

when    a   deputy    appointed   by   him    em-  3,369. 

Sec.  24.  [Original  jurisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Twelfth.  [Of  suits  concerning  civil  rights.]  Of  all  suits  authorized  by 
law  to  be  brought  by  any  person  for  the  recovery  of  damages  on  ficcount 
of  any  injury  to  his  person  or  property,  or  of  the  deprivation  of  any  right 
or  privilege  of  a  citizen  of  the  United  States,  by  any  act  done  in  further- 
ance  of  any  conspiracy  mentioned  in  section  nineteen  hundred  and  eighty. 
Revised  Statutes,    [36  Stat.  L.  1092,] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Twelfth,  see  supra, 
p.  838. 

The  reference  to  R.  S,  sec.  1985,  in  paragraph  11  of  R.  S.  sec.  563  (Act  of  April  20, 
1871,  ch.  22,  17  Stat.  L.  13),  evidently  was  a  mistake,  and  should  have  been  to  R.  S. 
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sec.  1980  (for  the  latter  section  see  Civil  Rights,  vol.  2,  p.  132),  the  same  juriadiction 
conferred  upon  the  Circuit  Courts  under  paragraph  17  of  R.  S.  sec.  629  (Act  of  April 
20,  1871,  ch.  22,  17  Stat.  L.  13)  and  concurrently  upon  the  Circuit  and  District  Courts 
by  the  Act  of  March  1,  1875,  ch.  114,  sec.  3,  18  Stat.  L.  335  (Civil  Rights,  vol.  2, 
p.  142).    The  Judicial  Code  paragraph  confers  it  upon  the  District  Courts. 

"  The  sum  or  value  of  the  matter  in  controversy  "  is  immaterial.  See  proviso  to 
paragraph  "  First,"  aupra,  p.  842. 

Sec.  24,  [Original  jurifldiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

*  Thirteenth.  [Of  suits  against  persons  having  knowledge  of  conspiracy, 
etc.]  Of  all  suits  authorized  hy  law  to  he  brought  against  any  person  who, 
having  knowledge  that  any  of  the  wrongs  mentioned  in  section  nineteen 
hundred  and  eighty,  Revised  Statutes,  are  about  to  be  done,  and,  having  ' 
power  to  prevent  or  aid  in  preventing  the  same,  neglects  or  refuses  so  to  do, 
to  recover  damages  for  any  such  wrongful  act.    [36  Stat.  L.  1092.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Thirteenth,  see  aupra, 
p.  838. 

This  paragraph  is  taken  from  paragraph  18  of  R.  S.  sec.  629  (Act  of  April  20,  1871, 
ch.  22,  17  Stat.  L.  15)  which  conferr^  upon  the  Circuit  Courts  the  jurisdiction  herein 
conferred  upon  the  District  Courts. 

For  R.  S.  sec.  1980,  mentioned  in  the  text  paragraph,  see  Civil  Rights,  vol.  2,  p.  132. 

''The  sum  or  value  of  the  matter  in  controversy"  is  immaterial  See  proviso  to 
paragraph  **  First,"  aupra,  p.  842. 


Statute  of  limitations. —  The  action  un- 
der this  section  is  for  damages  and  not 
for  a  penalty,  ^d  the  statute  of  limita- 
tions of  five  years  iagainst  suits  for  pen- 
alties or  forfeitures  is  therefore  not  ap- 
plicable.    There  being  no  federal  statute 


of  limitations  applicable  to  the  case,  state 
statutes  of  limitations  are  applicable. 
O'Sullivan  v.  Felix,  (C.  C.  A.  5th  Cir. 
1912)  194  Fed.  88,  114  C.  C.  A.  166, 
affirmed  (1914)  233  U.  S.  318,  34  S.  Ct. 
596,  58  U.  S.   (L.  ed.)   980. 


Sec.  24.  [Original  jurisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Fourteenth.  [Of  suits  to  redress  the  dq^riyation,  under  color  of  law, 
of  civil  rights.]  Of  all  suits  at  law  or  in  equity  authorized  by  law  to  be 
brought  by  any  person  to  redress  the  deprivation,  under  color  of  any  law, 
statute,  ordinance,  regulation,  custom,  or  usage  of  any  State,  of  any  right, 
privilege,  or  immunity,  secured  by  the  Constitution  of  the  United  States, 
or  of  any  right  secured  by  any  law  of  the  United  States  providing  for  eqval 
rights  of  citize^is  of  the  United  States,  or  of  all  persons  within  the  juris- 
diction of  the  United  States.    [36  Stat.  L.  1092.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Fourteenth,  see  aupra, 
p.  838. 

This  paragraph  merges  the  jurisdiction  which  had  been  vested  in  the  District  Courts 
by  paragraph  12  of  R.  S.  seq.  563  (Act  of  April  20,  1871,  ch.  22,  17  Stat.  L.  13;  Act 
of  May  31,  1870,  ch.  114,  16  Stat.  L.  144;  Act  of  April  9,  1866,  ch.  31,  14 Stat.  L.  27) 
and  in  the  Circuit  Courts  by  paragraph  16  of  R.  S.  sec.  629  (the  Acts  above  cited). 

The  right  of  action  described  in  this  paragraph  is  given  by  R.  S.  sec.  1979  in  Civil 
Rights,  vol.  2,  p:  130. 

**  The  sum  or  value  of  the  matter  in  controversy  "  is  immaterial  See  proviso  to 
paragraph  **  First,"  aupra,  p.  842. 


Scope  of  provision. —  This  provision  was 
brought  into  the  Revised  Statutes  from 
the  Act  of  April  20,  1871,  and  refers  to 
civil  rights  only.  Holt  v.  Indiana  Mfg. 
Co.,  (1900)  176  U.  S.  68,  20  S.  Ct.  272, 
44   U.   S.    (L.  ed.)    374. 

The  word  ''person,"  as  used  in  this 
clause,    includes    a    corporation.      North- 


western Fertilizing  Co.  v.  Hyde  Park, 
(1873)  3  Biss.  480,  18  Fed.  Cas.  No. 
10,336. 

Alleged  deprivation  of  due  process  of 
law. — ^A  suit  against  the  governor  and 
certain  officers  of  the  national  guard  of  a 
state,  founded  on  imprisonment  for  two 
and  one-half  months  under  the  order  of 
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the  governor,  without  sufficient  reason, 
but  in  good  faith  in  the  exercise  of  his 
power  under  the  state  constitution  and 
laws  to  call  upon  the  military  arm  of  the 
gOYemment  to  suppress  an  insurrection, 
is  not  within  the  original  jurisdiction  of 
a  federal  District  Court  as  a  suit  author- 
ized by  law  to  be  brought  to  redress  the 
deprivation  of  anv  right  secured  by  the 
Constitution  of  tne  United  States.  In 
such  case  it  cannot  be  successfully  con- 
tended that  plaintiff  was  deprived  of  his 
liberty  without  due  process  of  law.  Moyer 
r.  Peabody,  (1909)  212  U.  8.  78,  29  8. 
Ct.  235,  53  U.  S.  (L.  ed.)  410,  affirming 
.judgment  in  (1906)   148  Fed.  870. 

Where  a  bill  in  equity  alleged  that  a 
municipality  intends  to  take  the  plain- 
tiff's property  and  right  without  compen- 
sation, in  pursuance  of  a  municipal  ordi- 
nance and  that  in  so  doing  it  violates  the 
Fourteenth  Amendment  of  the  Fe<leral 
Constitution,  such  action  is  to  be  re- 
garded as  the  action  of  the  state,  and 
whether  in  such  a  case  the  plaintiff  has 
any  rights  that  the  city  is  bound  to  re- 
spect can  be  decided  only  by  a  federal 
court  taking  jurisdiction  and  dealing 
with  the  merits.  Cuyahoga  River  Power 
Co.  t?,  Akron,  (1916)  240  U.  S.  462,  36  S. 
Ct.  402,  60  U.  S.  (L.  ed.)  743,  reversing 
(N.  D.  Ohio  1913)  210  Fed.  524. 

Refusal  of  common  carrier  to  transport 
goods. — An  action  brought  against  a  rail- 
road company  doing  business  as  a  com- 
mon carrier  of  goods  for  hire,  to  recover 
damages  for  a  refusal  of  the  company  to 
receive  and  carry  certain  goods  oetween 
places  on  the  line  of  its  road,  is  not  one 
brought  on  account  of  its  deprivation  of 
a  right,  privilege,  or  immunity  secured 
by  the  Constitution  within  the  meaning 
of  the  provision  in  the  text,  though  de- 
fendant excused  its  refusal  to  carry  the 
goods  on  the  ground  of  a  state  statute 
making  it  a  penal  offense  to  transport 
such  goods  within  the  state.  Bowman  v. 
Chicago,  etc.,  R.  Co.,  (1885)  115  U.  8. 
611,  6  8.  Ct.  192,  29  U.  8.  (L.  ed.)  502. 

Right  to  practice  law. — ^A  conspiracy 
to  deprive  a  lawyer  of  his  right  to  prac- 
tice law  in  a  state  court  is  not  a  con- 
spiracy to  interfere  with  any  right  or 
privilege  granted,  secured,  or  protected  by 
the  Constitution  or  laws  of  the  United 
States,  and  the  federal  court  has  no  juris- 
diction of  a  suit  for  damages  for  such 
conspiracy  based  on  the  subject-matter. 
Green  t?.  Eioert  (C.  C.  A.  8th  Cir.  1894) 
63  Fed.  308,  27  U.  S.  App.  325,  11  C.  C.  A. 
207. 

Disfranchisement. —  Wliere  the  reg^isters 
of  election  of  the  city  of  Annapolis  re- 
fused to  register  the  plaintiffH,  who  were 
negroes,  and  who  were  otherwise  quali- 
fied voters,  because  they  did  not  fulfil 
the  qualifications  of  voters  prescribed  by 
Acts  Md.  1908,  ch.  525,  which  Act  was 
unconstitutional  in  so  far  as  it  effected 
negro  disfranchisement,  it  was  held  that 


the  plaintiffs  were  entitled  to  recov^ 
damages  against  defendants  in  an  action 
in  a  federal  court;  nor  were  complainants 
required  to  allege  that  defendants  in  re- 
fusing to  register  plaintiffs  acted  wilfully 
or  maliciously.  Anderson  v.  Myers, 
(1910)  182  Fed.  223,  affirmed  (1915)  238 
U.  8.  368,  35  8.  Ct.  932,  59  U.  8.  (L.  ed) 
1349. 

Schools  for  white  children  only. — 
Where  a  state  law  established  a  school 
district  and  schools  for  white  persons  of 
school  age,  to  be  supported  solely  by  taxes 
levied  upon  white  persons  within  the  dis- 
trict, which  taxes  were  not  to  be  used  to 
provide  school  facilities  for  colored  chil- 
dren, it  was  held  that  the  District  Court 
had  jurisdiction  under  this  clause  to  en- 
tertain a  suit  b^  colored  children  of  school 
age,  to  determine  whether  they  were  de- 
nied the  equal  protection  of  the  laws. 
Davenport  v.  Cloverport,  (1896)  72  Fed. 
689. 

Suit  by  colored  person  for  assault — 
The  Fourteenth  and  Fifteenth  Amend- 
ments of  the  Federal  Constitution  are 
limitations  on  the  states  and  do  not  confer 
primary  rights  enforceable  by  a  person  of 
color  in  the  first  instance  in  the  federal 
courts,  nor  does  the  Thirteenth  Amend- 
ment support  an  action  by  a  colored  per- 
son in  a  federal  court  for  unlawful  as- 
sault and  battery  by  a  defendant  police 
officer  under  color  of  official  authority. 
Brawner  v,  Irvin,    (1909)    169  Fed.  964. 

Right  under  state  law. —  This  section  is 
inapplicable  to  an  action  of  trespass  on  a 
case  for  damages  against  a  tax  collector 
for  refusing  to  receive  from  plaintiff  cou- 
pons of  state  bonds  tendered  in  payment 
of  taxes,  and  in  levying  upon  and  taking 
plaintiff's  property  for  the  purpose  of  col- 
leoting  such  taxes  in  money,  where  the 
law  of  the  state  made  such  coupons  receiv- 
able for  taxes.  Carter  v,  Greenhow, 
(1884)  114  U.  S.  317,  6  8.  Ct.  928,  962, 
29  U.  8.   (L.  ed.)   202. 

Right  to  set  off  Judgment  of  other  state. 

—  \\^ere  two  foreign  corporations  hold 
judgments  against  each  other,  and  the  law 
of  the  state  where  it  is  sought  to  enforce 
defendant's  judgment  does  not  permit  com- 
plainant to  sue  to  have  its  jud^ent  set 
off,  the  federal  court  has  jurisdiction  un- 
der this  clause  to  afford  the  proper  relief. 
Anglo-American  Provision  Co.  v.  Davis 
Provision  Co.,  (1900)   105  Fed.  536. 

Suit  to  enjoin  collection  of  state  taxes. 

—  It  has  frequently  been  held  that  a  bill 
will  not  lie  in  the  federal  courts  to  enjoin 
the  collection  of  state  taxes  where  a  plain, 
adequate  and  complete  remedy  at  law  has 
been  given  to  recover  back  illegal  taxes 
and  the  attack  upon  the  assessment  is 
based  upon  the  sole  ground  that  the  same 
is  illegal  and  void.  But  where  it  is  al- 
leged not  only  that  the  assessment  was 
unwarranted  by  the  law,  but  that  the 
manner  of  making  the  assessment 
amounted    to    fraud   upon    constitutional 
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rights  or  such  gross  fraud  as  would 
amount  to  fraud,  a  distinct  and  well 
reoognifed  ground  of  equity  jurisdiction 
is  averred.  Johnson  i;.  Wells,  (1915)  239 
U.  S.  234,  36  8.  Ct.  62,  60  U.  S.  (L.  ed.) 
243. 

Suit  to  restrain  enforcement  of  ancon- 
stittttional  law. —  The  federal  court  haa 
jurisdiction  of  a  suit  brought  against  an 
oS^cer  of  the  state  to  restrain  the  enforce- 
ment of  H  law  upon  the  ground  that  such 
law  is  in 'violation  of  the  Constitution  of 
the  United  States.  Crane  r.  Johnson, 
(S.  D.  Oil.  1916)  233  Fed.  334,  following 
Truax  v.  Raich,  (1915)  ^  U.  S.  33,  36 
S.  Ct.  7,  60  U.  8.  (L.  ed.)  131,  L.  R.  A. 
1916  D.  545,  and  Raich  t.  Truax,  (D.  C. 
Ariz.  1915)  219  Fed.  273. 

Taxes  on  patent  rights. —  This  section 
is  inapplicable  to  a  suit  to  enjoin  the  col- 
lection of  state  tales  because  in  effect 
levied  on  patents  or  patent  rights.  Holt 
t).  Indiana  Mfg.  Co.,  (1900)  176  U.  8.  68, 
20  S.  Ct.  272,  44  U.  8.  (L.  ed.)  374. 

Limitation  of  action. —  In  an  action  in 
a  federal  court  for  damages  for  a  personal 
assault,  the  action  being  brought  under 
this  section,  the  question  whether  the  ac- 
tion was  begun  in  time  is  determined  from 
the  law  of  the  state.  O'Sullivan  v,  Felix, 
(1914)  233  U.  S.  318,  34  8.  Ct.  596,  58 
U.  S.   (L.  ed.)   980. 

Pleading. —  Where,  in  a  suit  by  a  pri- 
vate person  against  state  judges  of  gen- 


eral jurisdiction,  the  statement  of  plain- 
tiff's claim  did  not  show  diverse  citizen- 
ship, or  that  the  action  involved  a  fed- 
eral question,  a  mere  allegation  that 
defendants  were  liable  under  R.  8.  sees. 
1979,  1980  (see  vol.  1,  p.  130  et  seq.),  pro- 
hibiting the  deprivation  of  rights,  privi- 
leges, and  immunities  secured  by  the  Con- 
stitution and  laws,  etc.,  was  insufQcient 
to  establish  federal  jurisdiction,  in  the 
absence  of  an  allegation  of  facts  showing 
a  substantial  dispute  as  to  the  effect  or 
construction  of  the  constitution,  or  of 
some  law  of  the  United  States  on  the 
determination  of  which  the  recovery  de- 
pended. U.  8.  V.  Bell,  (C.  C.  A.  3d  Cir. 
1905)  135  Fed.  336,  68  C.  C.  A.  144, 
agirming  (£.  D.  Pa.  1904)  127  Fed.  1002. 

An  allegation  of  the  amount  in  contro- 
versy is  not  necessary  to  give  the  federal 
court  jurisdiction  to  hear  an  application 
for  a  temporary  injunction  to  restrain 
the  enforcement  of  a  law  enacted  by  the 
people  under  initiative  petition,  upon  the 
ground  that  the  law  is  in  violation  of  the 
Constitution  of  the  United  States,  where 
the  hearing  thereof  is  had  under  section 
266  of  the  Judicial  Code  (see  vol.  5). 
Raich  t\  Truax,  (D.  C.  Ariz.  1915)  219 
Fed.  273. 

Wrong  seizure  of  papers. —  See  U.  S.  v, 
Abrams,  (D.  C.  Vt.  1916)  230  Fed.  313, 
cited  generally  in  Simpson  v.  Geary,  (D. 
C.  Ariz.  1013)  204  Fed.  507. 


Sec,  24.  [Original  jurisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Fifteenth.  [Of  suite  to  recover  certain  offices.]  Of  all  suits  to  recover 
possession  of  any  office,  except  that  of  elector  of  President  or  Vice  Presi- 
dent, Representative  in  or  Delegate  to  Congress,  or  member  of  a  State 
legislature,  authorized  by  law  to  be  brought,  wherein  it  appears  that  the 
sole  question  touching  the  title  to  such  offi^ce  arises  out  of  the  denial  of  the 
right  to  vote  to  any  citizen  offering  to  vote,  on  account  of  race,  color,  or 
previous  condition  of  servitude:  Provided,  That  such  jurisdiction  shall 
extend  only  so  far  as  to  determine  the  rights  of  the  parties  to  su^h  office  by 
reason  of  the  denial  of  the  right  guaranteed  by  the  Constitution  of  the 
United  States,  and  secured  by  any  law,  to  enforce  the  right  of  citizens  of  the 
United  States  to  vote  in  all  the  States.    [36  Stat.  L.  1092.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Fifteenth,  see  Bvpra, 
p.  838. 

The  Circuit  and  District  Courts  had  concurrent  jurisdiction  of  suits  arising  under 
the  law  revised  in  this  paragraph,  the  former  court  under  paragraph  13  of  R.  S.  sec. 
629  (Act  of  May  31,  1870,  ch.  114,  16  Stat.  L.  146),  the  latter  under  paragraph  13 
of  R.  S.  sec  563  (Act  above  cited). 

"  The  sum  or  value  of  the  matter  in  controversy  "  is  immaterial.  See  proviso  to 
paragraph  "  First,''  supra,  p.  842. 


Title  to  office. —  The  cases  in  which  the 
federal  courts  have  jurisdiction,  under 
this  section,  are  limited  to  those  in  which 
it  shall  appear  that  the  sole  question 
touching  the  title  to  such  office  arises 
out  of  the  denial  of  the  right  to  vote  to 
citizens  who  offered  to  vote  on  account  of 


race,  color,  or  previous  condition  of  servi- 
tude, and  such  jurisdiction  is  only  ^iven 
to  the  extent  of  determining  the  rights 
of  the  parties  to'  such  office  by  reason  of 
the  denial  of  the  rights  guaranteed  by  the 
fifteenth  article  of  amendment  to  the  con- 
stitution of  the  United  States.    Harrison 
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r.  Hadlev,  (1871)  2  Dill.  229,  11  Fed.  Cas, 
No.  6,137;  Johnson  t\  Jumel,  (1877)  3 
Woods  60,  13  Fed.  Caa,  No.  7,392. 

No  jurisdiction  is  given  over  a  case 
brought  to  enable  a  party  physically  to 
regain  an  office  to  which  he  had  a  title 
established  by  the  election  into  which  he 
had  been  inducted,  but  from  which  he  had 
subsequently  been  ejected.  Johnson  v. 
Jumel,  (1877)  3  Woods  69,  13  Fed.  Cas. 
No.  7,392. 

A  bill  to  preserve  evidence  to  enable  a 
plaintiff  to  prosecute  a  suit  at  law  which 
alleges  that  10,000  citizens  of  the  state,  on 
account  of  race,  color,  and  previous  condi- 
tion, have  been  deprived  of  the  right  to 
vote,  and  that  10,000  votes  cast  for  com- 
plainant for  the,  office  of  governor  of  the 


state  are  about  to  be  suppressed  by  an 
illegally  constituted  board  of  returning 
officers,  and  that  without  the  interference 
of  the  court  both  the  votes  refused  and 
those  cast  will  be  lost  to  complainant  and 
he  will  thereby  be  defeated  for  office, 
states  a  case  of  which  the  court  has  juris- 
diction under  this  clause.  Kellogg  r. 
Warmouth,  (1872)  14  Fed.  Cas.  No.  7.667. 
It  is  only  at  the  instance  of  the  gov- 
ernment and  in  its  name  that  a  proceed- 
ing bv  quo  warranto  to  try  the« title  to  a 
federal  office  can  be  maintained.  The  con- 
cent of  the  parties  cannot  give  jurisdic- 
tion. Wallace  v,  Anderson,  (1820)  5 
WTieat.  291,  5  U.  S.  (L.  ed.)  91;  Nebraska 
r.  Lockwood,  (1865)  3  Wall.  236,  18  U. 
S.    (L.  ed.)   47. 


Sec.  24.  [Original  jurisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Sixteenth.  [Of  suite  against  national  banking  associations.]  Of  all 
cases  commenced  by  the  United  States,  or  by  direction  of  any  officer  thereof, 
against  any  national  banking  OrSsociation,  and  cases  for  ivinding  up  the 
affairs  of  any  such  bank;  and  of  all  suits  brought  by  any  banking  associa- 
tion established  in  the  district  for  which  the  court  is  held,  under  the  pro- 
visions of  title  *'  National  Banks,"  Revised  Statutes,  to  enjoin  the  Comp- 
troller of  the  Currency,  or  any  receiver  acting  under  his  direction,  as 
provided  by  said  title.  And  all  national  banking  associations  established 
under  the  laws  of  the  United  States  shall,  for  the  purposes  of  all  other 
actions  by  or  against  them,  real,  personal,  or  mixed,  and  all  suits  in  equity, 
be  deemed  citizens  of  the  States  in  which  they  are  respectively  located.  [36 
Stat.  L.  1093.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Sixteenth,  see  supra, 
p.  838. 

The  jurisdiction  conferred  by  this  paragraph  is  that  which  was  vested  in  the  Dis- 
trict Courts  by  paragraph  15  of  R.  S.  sec.  563  (Act  of  June  3,  1864,  ch.  106,  13  Stat 
L.  116)  and  in  the  Circuit  Courts  by  paragraphs  10  and  11  of  R.  S.  sec.  629  (Act  above 
cited)  as  modified  by  the  Act  of  July  12,  1882,  ch.  290,  sec.  4  (in  National  Banes) 
and  section  4  of  the  Act  of  Aug.  13,  1888,  ch.  866,  25  Stat.  L.  436,  which  latter  is 
expressly  repealed  by  Judicial  C^e,  sec.  297,  infra,  this  title,  vol.  5. 

"  The  sum  or  value  of  the  matter  in  controversy  "  is  inimateriaL  See  proviso  to 
paragraph  '*  First,"  supra,  p.  842. 

See  also  as  to  venue  of  proceedings  by  a  national  banking  association  to  enjoin  the 
Comptroller  of  the  Currency,  Judicial  Code,  sec.  49,  in/ra,  this  title,  vol.  5. 

As  to  venue  of  suits  and  proceedings  against  national  banking  associations,  see  R.  S. 
sec.  6198  in  title  National  Banks. 


History  of  provisions. —  The  first  Na- 
tional Bank  Act  provided  that  suits  by 
and  against  national  banks  might  be 
brought  in  any  "  circuit,  district,  or  ter- 
ritorial court,  held  within  the  district  in 
which  such  association  may  be  estab- 
lished." Act  of  Feb.  25,  1863,  ch.  58, 
sec.  59,  12  Stat.  L.  681.  This  was  re- 
peated in  the  Act  of  June  3,  1864,  ch.  106, 
sec,  57,  13  Stat.  L.  116.  The  word  "by" 
was,  however,  omitted.  The  omission 
being  evidently  accidental,  it  was  added 
by  judicial  construction.  Kennedy  v.  Gib- 
son, (1869)  8  Wall.  498,  19  U.  S.  (L.  ed.) 
476;  Union  Nat.  Bank.  v.  Chicago,  (1871) 


3  Biss.  82,  24  Fed.  Cas.  No.  14,374;  Com- 
mercial Nat.  Bank  v.  Simmons,  (1876)  1 
Klipp.  449,  6  Fed.  Cas.  No.  3,062.  This 
provision  was  carried  into  R.  S.  sec.  5198 
(see  the  title  National  Banks)  by  Act  of 
Feb.  18,  1875,  ch.  80,  18  Stat.  L.  320. 

By  section  57  of  the  National  Bank  Act 
of  1864,  above  mentioned,  subsequently 
carried  into  the  Revised  Statutes  as  sec- 
tions 563,  subdiv.  15,  and  629,  subdiv.  10, 
the  federal  District  Courts  .were  given 
jurisdiction  "  of  all  suits  by  or  against 
any  association  established  under  any 
law  providing  for  national  banking  asso- 
ciations within  the  district  for  which  the 
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court  18  held/'  and  the  federal  Circuit 
Courts  were  given  original  jurisdiction 
**of  all  suits  by  or  against  any  banking 
association  established  in  the  district  for 
which  the  court  is  held  under  any  law 
providing  for  national  banking  associa- 
tions." Under  these  Acts  the  character 
of  the  bank  alone  determined  the  question 
of  jurisdiction  of  the  federal  court.  Pitts- 
burgh Firftt  Nat.  Bank  v.  Pittsburgh,  etc., 
R.  Co.,  (1880)  1  Fed.  190.  The  later  Act 
of  March  3,  187«,  ch.  137,  sec.  1,  18  Stat. 
L.  470,  giving  to  the  federal  Circuit  Court 
jurisdiction  of  suits  arising  under  the 
constitution  or  laws  of  the  Imited  States, 
as  well  as  those  in  which  there  were  con- 
troversies between  citizens  of  different 
states,  did  not  repeal  the  prior  statutes 
or  restrict  the  jurisdiction  therein  con- 
ferred. Commercial  Nat.  Bank  v,  Sim- 
mons, (1876)  1  Flipp.  449,  6  Fed.  Cas. 
No.  3,062;  St.  Louis  Third  Nat.  Bank  v. 
Harrison,   (1881)   8  Fed.  721. 

Subject-matter  as  ground  of  jurisdic- 
tion.—  Suits  by  or  against  national  banks 
might  therefore  under  these  Acts  be 
brought  in  the  former  Circuit  Courts  up- 
on the  ground  of  subject-matter,  since 
as  such  banks  were  created  by  Congress, 
and  could  acquire  no  right,  make  no  con- 
tract, and  bring  no  suit  which  was  not 
authorized  by  a  law  of  the  United  States, 
a  suit  by  or  against  them  was  necessarily 
a  suit  arising  under  the  laws  'Of  the 
United  States.  Wilson  County  i?,  Nash- 
ville Third  Nat.  Bank,  (1881)  103  U.  S. 
770,  26  U.  S.  (L.  ed.)  488;  Petri  r.  Com- 
mercial Nat.  Bank,  (1892)  142  U.  S.  644, 
12  S.  Ct.  326,  35  U.  S.  (L.  ed.)  1144;  Ew 
p.  Jones,  (1897)  164  U.  S.  691,  17  S.  Ct. 
222,  41  U.  S.  (L.  ed.)  601;  Omaha  First 
Nat.  Bank  r.  Douglass  County,  (1873)  3 
Dill.  298,  9  Fed.  Cas.  No,  4,809;  Mitchell 
t\  Walker,  (1879)  17  Fed.  Cas.  No.  9,670; 
St.  Louis  Third  Nat.  Bank  v,  Harrison, 
(1881)  8  Fed.  721;  Danahy  i?.  National 
Bank,  (C.  C.  A.  7th  Cir.  1894)  64  Fed. 
148,  24  U.  S.  App.  361,  12  C.  C.  A.  76; 
Speckart  v.  German  Nat.  Bank,  (1898) 
86  Fed.  12. 

Repeal  of  prior  Acts. — ^The  Act  of 
July  24,  1882,  ch.  290,  sec.  4,  placed  na- 
tional banks  in  the  same  category  with 
banks  not  organized  under  the  federal 
laws,  and  after  the  passage  of  that  Act 
the  jurisdiction  of  the  federal  Circuit 
Court  over  suits  by  or  against  them  could 
no  longer  be  asserted  on  the  ground  of 
their  federal  origin.  Leather  Manufac- 
turer's Bank  v.  Cooper,  (1887)  120  U.  S. 
778,  7  S.  Ct.  777,  30  U.  S.  (L.  ed.)  816; 
Whittemore  17.  Amoskeag  Nat.  Bank, 
( 1890)  134  U.  S.  527,  10  S.  Ct.  692,  33  U. 
S,  (L.  ed.)  1002;  Petri  r.  Commercial 
Nat,  Bank,  (1892)  142  U.  S.  644,  12  S. 
Ct.  325,  35  U.  S.  (L.  ed.)  1144;  Ew  p. 
Jones,  (1897)  164  U.  S.  691,  17  S.  Ct. 
222,  41  U.  S.  (L,  ed.)  601;  Union  Nat. 
Bank  t\  Miller,  (1883)  15  Fed.  703;  Na- 
tional Bank  v.  Fore,  (1886)  26  Fed.  209; 


Danahy  r.  National  Bank,  (C.  C.  A.  7th 
Cir.  1894)  64  Fed.  148,  24  U.  S.  App.  361, 
12  C.  C.  A.  76;  Wichita  Nat.  Bank  v. 
Smith,  (C.  C.  A.  8th  Cir.  1896)  72  Fed. 
668,  36  U.  S.  App.  630,  19  C.  C.  A.  42. 

But  the  jurisdiction  which  such  courts 
might  exercise  in  suits  by  or  against  na- 
tional banks  in  cases  of  diverse  citizen- 
ship, or  when  arising  under  the  constitu- 
tion or  laws  of  the  United  States,  re- 
mained unchanged.  Petri  17.  Commercial 
Nat.  Bank,  (1892)  142  U.  S.  644,  12  S. 
Ct.  326,  36  U.  S.  (L.  ed.)  1144;  Union 
Nat.  Bank  v.  Miller,  (1883)  16  Fed.  703; 
National  Bank  of  Commerce  v.  Wade, 
(1897)   84  Fed.  10. 

Present  status. —  Since  the  enactment 
of  the  antecedents  of  the  text  national 
banks  are  placed  upon  precisely  the  same 
footing  as  individuals  or  other  corpora- 
tions with  respect  to  the  right  to  sue  and 
be  sued  in  the  federal  courts.  Petri  t\ 
Commercial  Nat.  Bank,  (1892)  142  U.  S. 
644,  12  S.  Ct.  326,  36  U.  S.  (L.  ed.) 
1144;  Ew  p.  Jones,  (1897)  164  U.  S.  691, 
17  S.  Ct.  222,  41  U.  S.  (L.  ed.)  601; 
Continental  Nat.  Bank  r.  Buford,  (1903) 
191  U.  S.  119,  24  S.  Ct.  54,  48  U.  S.  (L. 
ed.)  119;  Danahy  i\  National  Bank,  (C. 
C.  A.  7th  Cir.  1894)  64  Fed.  148,  24  U,  S. 
App.  351,  12  C.  C.  A.  75;  Grand  Haven 
First  Nat.  Bank  r.  Forest,  (1889)  40 
Fed.  706 ;  Farmers  Nat.  Bank  r.  McElhin- 
ney,  (1890)  42  Fed.  801;  American  Nat. 
Bank  r.  Tappan,  (1909)  174  Fed.  431; 
Freeman  Mfg.  Co.  v.  National  Bank, 
(1894)    160  Mass.  398,  36  N.  E.  865. 

"  The  necessary  effect  of  this  legisla- 
tion," said  the  court  in  Continental  Nat. 
Bank  v.  Buford,  (1903)  191  U.  S.  119, 
24  S.  Ct.  64,  48  U.  S.  >(L.  ed.)  119,  "  was 
to  make  national  banks,  for  purposes  of 
suing  and  being  sued  in  the  Circuit  Courts 
of  the  United  States,  citizens  of  the 
states  in  which  they  were  respectively 
located,  and  to  withdraw  from  them  the 
right  to  invoke  the  jurisdiction  of  the 
Circuit  Courts  of  the  United  States,  sim- 
ply upon  the  ground  that  they  were 
created  by  and  exercised  their  powers  un- 
der Acts  of  Congress." 

"  It  was  not  the  purpose  of  Congress, 
to  wholly  deprive  the  Circuit  Courts  of 
jurisdiction  of  suits  by  or  against  na- 
tional banks  arising  from  the  subject  mat- 
ter thereof.  A  suit  which  may  be  brought 
in  a  Circuit  Court  by  or  against  a  citi- 
zen of  a  state  because  it  arises  under  the 
constitution,  laws,  or  treaties  of  the 
United  States  may  for  the  same  reason 
be  brought  in  such  court  by  or  against  a 
national  bank  located  in  the  same  state. 
Petri  V.  Commercial  Bank,  (1892)  142  U. 
S.  644,  647,  12  S.  Ct.  325,  35  U.  S.  (L. 
ed.)  1144.  All  that  was  intended  was 
that  jurisdiction  should  no  longer  be  as- 
serted solely  on  the  ground  of  the  federal 
origin  of  such  banks  —  merely  because  of 
the  source  of  their  incorporation.  In  re- 
spect of  jurisdiction  they  are  to  be  con- 
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sider^d  aa  though  they  were  organized 
under  the  laws  of  the  states  in  which 
they  are  respectively  located."  George  r. 
Wallace,  (C.  C.  A.  8th  Cir.  1»04)  IH5 
Fed.  286,  68  C.  C.  A.  40,  affi/rmifd  (1906) 
201  U.  S.  230,  26  S.  Ct  495,  50  U.  8. 
(L.  ed.)  738. 

Diverse  citixenahip.-- A  national  bank 
located  in  one  state  may  bring  suit 
against  a  citizen  of  another  state  in  the 
federal  court  for  the  district  wherein  the 
defendant  resides  by  reason  alone  of  di- 
verse citizenship.  Petri  v.  Commercial 
Nat.  Bank,  (1892)  142  U.  S.  644,  12  S. 
Ct.  325,  35  U.  S.  (L.  ed.)  1144;  Manu- 
facturers' Nat.  Bank  v.  Baack,  (1871) 
8  Blatchf.  137,  16  Fed.  Cas.  No.  9,052; 
St.  Louis  Nat.  Bank  t*.  Allen,  (1881)  5 
Fed.  551;  Grand  Haven  First  Nat.  Bank 
V.  Forest,  (1889)  40  Fed.  705;  Danahy  v. 
National  Bank,  (C.  C.  A.  7th  Cir.  1894) 
64  Fed.  148,  24  U.  S.  App.  361,  12  C.  C. 
A.  75.  And  such  suit  cannot  be  prevented 
by  state  legislation.  Orange  Nat  Bank 
r.  Traver,  (1881)   7  Fed.  146. 

Other  grounds  of  jurisdiction.— The  fed- 
eral court  has  jurisdiction  of  cases  for 
winding  up  the  affairs  of  a  national  hank 
without  regard  to  the  question  of  citizen- 
ship, and  a  suit  for  the  appointment  of 
a  receiver  is  such  a  suit.  Lake  Nat. 
Bank  v.  Wolfeborough  Sav.  Bank,  (C.  C. 
A.  Ist  Cir.  1897)  78  Fed.  517,  33  U.  S. 
App.  734,  24  C.  C.  A.  195. 

So  also  is  a  suit  against  the  bank  and 
others  charging  a  conspiracy  to  defraud, 
and  seeking  the  recovery  of  moneys  al- 
leged to  have  been  obtained  thereby  where 
a  receiver  subsequently  appointed  by  the 
comptroller  intervenes.  Speckart  r.  Ger- 
man Nat.  Bank,  (1898)  85  Fed.  12. 

The  federal  court  has  jurisdiction  of  a 
suit  by  a  national  bank  against  its  direc- 
tors to  recover  for  losses  caused  by  vio- 
lations of  the  National  Bank  Act  in  loan- 
ing bank  funds  in  excess  of  the  statutory 
restrictions.  National  Bank  of  Commerce 
V.  Wade,  (1897)  84  Fed.  10. 

But  the  federal  court  has  not  jurisdic- 
tion of  a  suit  by  a  stockholder  to  recover 
for  losses  caused  by  wilful  violations  of 
law,  where  all  the  parties  are  citizens  of 
the  district  in  which  the  suit  is  brought. 
Whittemore  t\  Amoskeag  Nat.  Bank, 
n«90)  134  U.  S.  527,  10  S.  Ct.  692,  33 
U.  S.   (L.  ed.)    1002. 

Federal  question.— A  federal  question  is 
not  raised  ipso  facto  in  a  suit  by  a  na- 
tional bank.  Denison  State  Nat.  Bank 
V.  Eureka  Springs  Water  Co.,  (1909)  174. 
Fed.  827. 

Suits  by  receivers  and  agents. —  This 
section  does  not  affect  the  jurisdiction 
of  the  federal  courts  in  suits  brought  by 
receivers  appointed  by  the  comptroller  of 
the  currency.  Auten  v,  U.  S.  National 
Bank,  (1899)  174  U.  S.  125,  19  S.  Ct.  628, 
43  U.  S.  (L.  ed.)  920;  Price  r.  Abbott, 
(1883)  17  Fed.  506;  Hendee  v.  Connecti- 
cut,  etc.,   R,   Co.,    (1886)    26   Fed.    677; 


Stephens  v.  Bernays,  (1890)  41  Fed.  401, 
affirming  (1890)  44  Fed.  642;  Linn 
County  Nat.  Bank  v.  Crawford,  (1896) 
69  Fed.  632;  Brown  v.  Smith,  (1898)  88 
Fed.  565;  Earle  r.  McCartney,  (1901) 
109  Fed.  13;  Rankin  v.  Herod,  (1904) 
130  Fed.  390;  Rankin  v.  Herod,  (1905) 
140  Fed.  661. 

And  it  is  not  material  that  the  suit  is 
brought  in  the  name  of  the  bank.  Linn 
County  Nat.  Bank  c.  Crawford,  (1895) 
60  Fed.  632. 

Nor  is  it  material  that  the  suit  was 
originally  brought  by  the  bank  and  the 
receiver  intervened.  Brown  v.  Smith, 
(1898)   88  Fed.  565. 

And  the  same  rule  as  to  jurisdiction 
obtains  in  suits  by  and  against  agents 
appointed  under  Act  of  June  30,  1876, 
ch.  156.  McConville  v.  Gilmour,  (1888) 
36  Fed.  277;  North  Dakota  Guarantee 
Co.  V.  Hanway,  (C.  C.  A.  8th  Cir.  1900) 
104  Fed.  369,  44  C.  C.  A.  312;  Weeks  v. 
International  Trust  Co.,  (C.  C.  A.  1st  Cir. 
1903)   125  Fed.  370,  60  C.  C.  A.  236. 

The  jurisdiction  of  an  action  by  a  re- 
ceiver to  collect  a  debt  had  also  been  sus- 
tained under  the  final  clause  of  the  above 
section  as  one  for  winding  up  the  affairs 
of  the  bank.  Armstrong  v,  Trautman, 
(1888)  36  Fed.  275;  McCartney  v.  Earle, 
(C.  C.  A.  3d  Cir.  1902)  115  Fed.  462,  53 
C.  C.  A.  392. 

Where  there  is  no  diversity  of  citizen- 
ship, and  the  ground  of  action  is  for  a 
brecu;h  of  duties  as  directors,  at  common 
law  and  in  equity,  federal  jurisdiction 
depends  upon  the  fact  that  the  proceed- 
ing is  brought  by  a  receiver  of  a  national 
bajok  in  the  course  of  winding  up  its 
affairs  and  is  sanctioned  by  this  para- 
graph. Bates  V.  Dresser,  (D.  C.  Mass. 
1915)   229  Fed.  772. 

Jurisdiction  of  state  eoutt— Action  by 
stockholder  or  creditor  against  directors, 
^-The  state  court  has  jurisdiction  of  an 
action    by   a   stockholder    or    a   creditor 
against    directors    to    recover    for    losses 
caused  by  neglect  or  mismanagement  or 
for    fraud    and    deceit.      Whitt^nore    v. 
Amoskeag  Nat.  Bank,    (1890)    134  U.  S. 
527,  10  S.  Ct.  592,  33  U.  S.  (L.  ed.)  1002; 
In  re  Chetwood,  (1897)   165  U.  S.  443,  17 
S.  Ct.  385,  41  U.  S.  (L.  ed.)   782;  Acker- 
man  17.  Halsey,  (1883)   37  N.  J.  Eq.  366; 
Nelson  v.  Burrows,  ( 1881 )  9  Abb.  N.  Cas. 
(N.  Y.)  280;  Hand  t*.  Atlantic  Nat.  Bank, 
(1877)  9  Abb.  N.  Cas.  (N.  Y.)  287,  note; 
Brinckerhoff  17.  Bostwick,  (1882)  88  N.  Y. 
52,   reversing    (1880)    23   Hun    (N.    Y.) 
237;  Zinn  t\  Baxter,   (1901)   65  Ohio  St. 
341,  62  N.  E.  327;  Barnes  v.  Swift,  (1: 
11  Ohio  Dec.   (Reprint)    321,  26  Cine.  L. 
Bui.  110. 

8tockholder*s  suit  to  wind  up  affairs  of 
hank. — A  state  court  has  no  jurisdiction 
to  entertain  a  stockholder's  suit  for  wind- 
ing up   the  affairs   of  a  national   bank. 
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where  no  other  relief  is  prayed.  Sueh  ae- 
tions  must  be  brought  m  a  court  of  the 
United  States.  Therefore  where  the  direc- 
tors of  an  insolvent  national  bank  under- 
took to  liquidate  its  affairs  and  consoli- 
date it  with  another  national  bank,  hv 
deliyering  its  assets  to  such  bank,  which 
took  over  the  business  of  the  liquidating 
bank,  a  suit  by  a  stockholder  against  the 
liquidating  bank,  its  directors,  and  the 
absorbing  bank,  attacking  the  legality  of 
such  consolidation,  praying  no  relief 
against  the  directors  or  the  absorbing 
bank,  but  praying  to  wind  up  the  affairs 
of  the  liquidating  bank,  must  be  brought 
in  a  federal  court.  Birdsey  v.  Commercial 
Nat.  Bank,  (1915)  143  Ga.  627,  85  S.  B. 
881. 

Btockholder'e  suit  to  compel  refunding 
of  moneys  wrongfully  invested. — A  stock- 
holder's suit  against  national  bank  direc- 
tors and  the  bank  itself  to  require  the 
directors  to  refund  monevs  wrongfully  in- 
vested, constituting  a  breach  of  trust, 
there  being  no  diversity  of  citizenship, 
cannot  be  brought  in  a  federal  court  as 
no   federal   question   is   involved.     Herr- 


mann V.  Edwards,  (1915)  238  U.  S.  107, 
35  S.  C?t.  839,  69  U.  S.   (L.  ed.)    1224. 

Mandamus  by  state  courts, — ^Any  legal 
right  which  a  stockholder  of  a  national 
bank  may  have  to  obtain  an  inspection  of 
its  books  may  be  enforced  in  the  state 
courts  by  mandamus,  in  view  of  the  pro- 
vision of  this  section  that,  for  actions 
against  national  banks  at  law  or  in 
equity,  they  shall  be  deemed  citizens  of 
the  state  in  which  they  are  located,  and 
that  in  such  cases  the  federal  District 
Courts  shall  have  jurisdiction  only  as  in 
cases  between  individual  citizens  of  the 
same  state.  Guthrie  r.  Harkness,  (1905) 
199  U.  S.  148,  26  S.  Ct.  4,  50  U.  8.  (L. 
ed.)   130. 

State  statutes  of  limitations. —  The 
Pennsylvania  statute  of  limitations  of 
April  26,  1850  (Bright.  Purd.  Dig.  Laws 
Pa.  429,  sec.  132),  which  except  from 
its  operation  suits  against  corporations 
which  have  suspended  business,  etc.,  ap- 
plies to  a  suit  brought  against  a  national 
bank  in  the  hands  of  a  receiver.  Riddle 
V.  Butler  First  Nat.  Bank,  (1886)  27 
]?ed.  503. 


Sec.  24.  [Original  jurisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Seventeenth.  [Of  snite  by  aliens  for  torts.]  Of  all  suits  brought  by  any 
aUen  for  a  tort  only,  in  violation  of  the  laws  of  nations  or  of  a  treaty  of  the 
United  States.    [36  Stat.  L.  1093.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Seventeenth,  see  supra, 
p.  838. 

This  paragraph  states  the  jurisdiction  that  was  vested  in  the  District  Courts  by 
paragraph  16  of  R.  S.  sec.  563  (Act  of  Sept.  24,  1879,  ch.  20,  1  Stat.  L.  76). 

*'  The  sum  or  value  of  the  matter  in  controversy  "  is  immaterial  See  proviso  to 
paragraph  ''  First,"  <iipra>  p.  842. 


Acts  constituting  tort — An  act  cannot 
be  held  to  be  a  tort,  either  in  violation 
of  the  law  of  nations  or  of  a  treaty  of 
the  United  States,  when  the  Executive, 
Congress,  and  the  treaty-making  power 
all  have  adopted  the  Act.  O'Reilly  de 
Camara  v.  Brooke,  (1908)  209  U.  S. 
45,  28  S.  Ct.  439,  52  U.  S.   (L.  ed.)   676. 

Defendant,  while  governor  of  Cuba  dur- 
ing its  occupation  by  the  United  States, 
alK^lished  a  valuable  franchise  owned  by 
plaintiff,  who  waa  a  Spanish  subject.  On 
appeal  the  Secretary  of  War  of  the  United 
States  confirmed  the  governor's  order. 
Subseauently,  by  the  so-called  "  Piatt 
Amenoment,"  incorporated  in  the  treaty 
between  the  United  States  and  the  re- 
public of  Cuba,  it  was  provided  that  "  all 
acts  of  the  United  States  in  Cuba  during 
its  military  occupancy  thereof  are  ratified 
and  validated,  and  all  lawful  rip;hts  ac- 
quired thereunder  shall  be  maintained  and 
protected."  It  was  held  that  such  ratifi- 
cation was  equivalent  to  an  original  au- 
thorization  of  defendant  by  the  United 


States  government  to  make  the  order  in 
question  and  exempted  defendant  from 
any  personal  liability  to  plaintiff  for  de- 
priving her  of  her  property  right  in  the 
franchise.  O'Reilly  de  Camara  v.  Brooke, 
(1906)  142  Fed.  858,  a/jirmed  (1908)  209 
U.  S.  45,  28  S.  Ct.  439,  52  U.  S.  (L.  ed.) 
676. 

The  District  Court  under  this  clause 
has  jurisdiction  of  a  suit  by  the  master 
of  a  French  privateer  for  the  restitution 
of  property  brought  within  the  jurisdic- 
tion of  the  court  and  seized  by  a  third 
person  and  sold  under  a  prior  mortgage. 
Bolchos  1?.  Three  Negro  Slaves,  (1796) 
Bee  Adm.  74,  3  Fed.  Cas.  No.  1,607. 

Vessels  seized  as  prize. — A  suit  in  ad- 
miralty to  recover  possession'  of  a  vessel 
alleged  to  be  wrongfully  seized  as  prize 
of  war  and  damages  for  her  detention  is 
not  within  this  clause  and  it  is  not  a  suit 
for  a  tort  only.  Moxon  v.  The  Brigantine 
Fanny,  (1793)  2  Pet.  Adm.  309,  17  Fed. 
Cas.  ko.  9,896. 
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Sec,  24,  [Original  juriadiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Eighteenth.  [Of  suits  against  consuls  and  vice-consuls.]  Of  all  suits 
against  consuls  and  vice  consuls,     [36  Stat,  L,  1093.] 

For  the  entire  section  24  of  which  the  foregoing  ia  paragraph  Eighteenth,  see  tufpra, 

p.  838. 

This  paragraph  states  the  jurisdiction  that  was  vested  in  the  District  Courts  bv 
paragraph  17  of  R.  S.  sec.  663  (Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  76;  Act  of 
Aug.  23,  1842,  ch.  188,  4  Stat.  L.  517).  The  words  "except  for  offenses  above  the 
description  aforesaid  "  are  omitted  as  meaningless,  and  should  not  have  been  carried 
into  the  Revised  Statutes.  They  refer  to  offenses  the  punishment  for  which  exceeded 
a  fine  of  $100,  or  imprisonment  exceeding  six  months,  or  whipping  exceeding  thirty 
stripes,  as  found  in  section  9  of  the  Judiciary  Act  of  1789,  ch.  20,  1  Stat.  L.  76,  the 
punishment  for  offenses  above  that  grade  being  vested  in  the  Circuit  Courts.  See  U.  S. 
V.  Rayara,  (1793)  2  Dall.  (U.  S.)  297,  27  Fed.  Cas.  No.  16,122.— A'ote  hy  Committee  on 
Revision. 

As  to  the  exclusive  jurisdiction  in  this  class  of  cases,  see  paragraph  "  Eighth  "  of 
Judicial  Code,  sec.  256,  infra,  this  title,  vol.  5. 

The  Supreme  Court  has  "  original,  but  not  exclusive,  jurisdiction,  of  all  suits  .  .  . 
in  which  a  consul  or  vice  consul  is  a  party."  Judicial  Code,  see.  233,  infra,  this  title, 
vol.  6. 

Power  of  the  Supreme  Court  to  issue  writs  of  mandamus  in  such  cases,  see  Judicial 
Code,  sec.  234,  infra,  this  title,  vol.  5. 

"  The  sum  or  value  of  the  matter  in  controversy "  is  immateriaL  See  proviso  to 
paragraph  "  First,"  supra,  p.  842. 


Constitutionality.—  The  "  original  ju- 
risdiction "  conferred  upon  the  Supreme 
Court  by  the  Constitution  in  all  cases 
affecting  ambassadors  or  the  public  min- 
isters and  consuls  is  not  an  exclusive  ju- 
risdiction, and  the  clause  in  the  text  con- 
ferring jurisdiction  upon  the  District 
Court  in  cases  against  consuls  is  not  un- 
constitutional. U.  S.  f.  Ravara,  (1793) 
2  Dall.  297,  1  U.  S.  (L.  ed.)  38S,  27  Fed. 
Cas.  No.  16,122;  Davis  r.  Packard,  (1833) 
7  Pet.  276,  8  U.  S.  (L.  ed.)  684;  Gittings 
r.  Crawford,  (1838)  Taney  1,  10  Fed.  Cas. 
No.  5,465;  St.  Luke's  Hospital  v.  Barclay, 
(1855)  3  Blatchf.  259,  21  Fed.  Cas.  No. 
12,241;  Graham  v.  Stucken,  (1857)  4 
Blatchf.  50,  10  Fed.  Cas.  No.  5,677; 
Texas  t\  Lewis,  (1882)  14  Fed.  65;  Pooley 
V,  Luco,   (1896)    76  Fed.  146. 

Jurisdiction  of  state  courts.— Tt  was 
said  by  the  court,  in  Bors  v,  Preston, 
(1884)  111  U.  S.  252,  4  S.  Ct.  407,  28 
U.  S.  (L.  ed.)  419,  **  that  by  the  existing 
law  there  is  no  statutory  provision  which, 
in  terms,  makes  the  jurisdiction  of  the 
courts  of  the  United  States  exclusive  of 
the  state  courts  in  suits  against  consuls 
and  vice-consuls." 

The  jurisdiction  of  the  federal  courts 
over  consuls  and  vice-consuls  had  always 
been  exclusive  of  the  state  courts  from 
the  passage  of  the  Judiciary  Act  of  1789 
(1  Stat.  L.  76)  until  the  Act  of 
Feb.  18,  1875  (R.  S.  sec.  711).  See  Bors 
f.  Preston,  (1884)  111  U.  S.  252,  4  S.  Ct. 
407,  28  U.  S.  (L.  ed.)  419.  Whatever 
may  be  the  effect  of  the  repeal  of  the  ex- 
clusive jurisdiction  of  the  federal  courts 


as  respects  consuls,  by  the  Act  of  1875, 
that  Act  cannot  be  construed  as  intended 
to  diminish  the  jurisdiction  of  the  United 
States  District  Courts  in  actions  affecting 
consuls  as  it  existed  before.  Froment  r. 
Duclos,  (1887)  30  Fed.  385. 

Inapplicable  to  United  States  conaula.— 
This  provision  applies  to  consuls  sjid 
vice-consuls  of  foreign  government  resi- 
dent within  the  United  States.  It  is  not 
applicable  to  a  person  holding  the  ap- 
pointment of  consul  or  vice-consul  under 
the  authority  of  the  United  States.  Mil- 
ward  V,  McSaul,  (1846)  17  Fed.  Cas.  No. 
9,624. 

Acting  minister. — A  consul-general  act- 
ing for  his  government  in  the  absence  and 
place  of  its  minister  was  held  a  consul 
within  this  clause.  In  re  Baiz,  (1890) 
135  U.  S.  403,  10  S.  Ct.  854,  34  U.  S 
(L.  ed.)    222. 

Citizenship  of  codefendant. —  The  Dis- 
trict Court  has  jurisdiction  under  this 
clause  of  a  suit  in  which  a  consul  or  vice- 
consul  is  a  necessary  party  defendant 
w^ithout  regard  to  the  citizenship  of  his 
codefendant.  Froment  r.  Duclos,  (1887) 
30  Fed.  385. 

Suit  in  equity.— The  federal  District 
Court  has  jurisdiction  of  a  suit  in  equity 
against  a  consul  of  a  foreign  country 
under  this  clause.  Pooley  v.  Luco,  (1896) 
76  Fed.  146. 

Criminal  cases. — As  to  the  jurisdiction 
of  the  federal  courts  in  criminal  cases 
against  consuls  and  vice-consuls,  see  par. 
2  of  this  section,  supra,  p.  999. 


Sec.  24,  £Original  jurisdiction.]    The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 
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Nineteenth.  [Of  suite  and  proceedings  in  bankruptcy.]  Of  all  matters 
and  proceedings  in  bankruptcy,    [36  Stat.  L,  1093.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Nineteenth,  see  supra, 
p.  838. 

This  paragraph  is  merely  declaratory  of  jurisdiction  in  the  District  Courts  of  all 
matters  and  proceedings  in  bankruptcy,  conferred  by  sections  2  and  23  of  the  Bank- 
ruptcy Act  of  1898  (title  Bankruptcy,  vol.  1,  pp.  516,  759)  and  is  stated  substantially 
in  the  language  of  paragraph  18  of  R.  S.  sec.  663  (Act  of  March  2,  1867,  ch.  176, 
14  Stat  L.  517). 

As  to  the  exclusive  jurisdiction  in  this  class  of  cases,  see  paragraph  "Sixth''  of 
Judicial  Code,  sec.  256,  infra,  this  title,  vol.  5. 

"The  sum  or  value  of  the  matter  in  controversy"  is  immaterial.  See  proviso  to 
paragraph  "  First,"  supra,  p.  842. 

For  matters  and  proceedmgs  in  bankruptcy,  see  the.  title  Bankruptcy,  vol.  1,  p.  495. 

Sec,  24.  [Original  jurisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Twentieth.  [Of  suitB  againat  the  United  States.]  Concurrent  with  the 
Court  of  Claims,  all  claims  not  exceeding  ten  thousand  dollars  founded  , 
upon  the  Constitution  of  the  United  States  or  any  law  of  Congress,  or 
upon  any  regulation  of  an  Executive  Department,  or  upon  any  contract, 
express  or  implied,  with  the  Oovernment  of  the  United  States,  or  for 
dam,ages,  liquidated  or  unliquidated,  in  cases  not  sounding  in  tort,  in 
respect  to  which  claims  the  party  would  he  entitled  to  redress  against  the 
United  States,  either  in  a  court  of  law,  equity,  or  admiralty,  if  the  United 

States  were  suable,  and  of  all  set-offs,  couiiterclaims,  claims  for  damages, 
whether  liquidated  or  unliquidated,  or  other  demands  whatsoever  on  the 
part  of  the  Oovernment  of  the  United  States  against  any  claimant  against 
the  Oovernment  in  said  court:  Provided,  hoxoever.  That  nothing  in  this 
paragraph  shall  be  construed  as  giving  to  either  the  district  courts  or  the 
Court  of  Claims  jurisdiction  to  hear  and  determine  claims  growing  out  of 
the  late  CivU  War,  and  commonly  known  as  "  war  claims,**  or  to  hear  and 
determine  other  claims  which  had  been  rejected  or  reported  on  adversely 
prior  to  the  third  day  of  March,  eighteen  hundred  and  eighty-seven,  by  any 
court,  department,  or  commission  authorized  to  hear  and  determine  the ' 
.  same,  or  to  hear  and  determine  claims  for  pensions;  or  as  giving  to  the  dis- 
trict courts  jurisdiction  of  cases  brought  to  recover  fees,  salary,  or  compen- 
sation for  official  services  of  officers  of  the  United  States  or  brought  for  such 
purpose  by  persons  claiming  as  such  officers  or  as  assignees  or  legal  repre- 
sentatives thereof ;  but  no  suit  pending  on  the  twenty-seventh  day  of  June, 
eighteen  hundred  and  ninety-eight,  shall  abate  or  be  affected  by  this  pro- 
vision: And  provided  further,  That  no  suit  against  the  Oovernment  of  the 
United  States  shall  be  allowed  under  this  paragraph  unless  the  same  shall 
have  been  brought  unthin  six  years  after  the  right  accrued  for  which  the 
claim  is  made:  Provided,  That  the  claims  of  married  women,  first  accrued 
during  marriage,  of  persons  under  the  age  of  twenty-one  years,  first  accreted 
during  minority,  and  of  idiots,  lunatics,  insane  persons,  and  persons  beyond 
the  seas  at  the  time  the  claim  accrued,  entitled  to  the  claim,  shall  not  he 
barred  if  the  suit  be  brought  within  three  years  after  the  disability  has 
ceased;  hut  no  other  disability  than  those  enumerated  shall  prevent  any 
claim  from  being  barred,  nor  shall  any  of  the  said  disabilities  operate  cumu- 
latively. AU  suits  brought  and  tried  under  the  provisions  of  this  para- 
graph shall  he  tried  by  the  court  without  a  jury.     [36  Stat,  L.  1093.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Twentieth,  see  supra, 
p.  838. 
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This  paragraph  twentieth  recites  the  jurisdiction  vested  in  the  District  Courts  by 
the  Tucker  Act  of  March  3,  1887,  ch.  359,  24  Stat.  L.  606,  sees.  1  and  2  (which  sections 
are  repealed  by  Judicial  Code,  sec.  297,  infra,  this  title,  vol.  6)  and  the  amendments 
thereto  in  the  Act  of  June  27,  1898,  30  Stat.  L.  494  (also  repealed  by  Judicial  Code,  sec 
297,  above  cited)  and  the  Act  of  Feb.  26,  1900,  ch.  25,  31  Stat.  L.  33,  which  related  to 
pending  suits.  In  U.  S.  v.  Greathouse,  (1897)  166  U.  S.  601,  17  S.  Ct.  701,  41  U.  a 
(L.  ed.)  1130,  the  Supreme  Court  held  that  the  proviso  in  R.  S.  sec.  1069,  giving  to 
persons  imder  disability  the  right  to  maintain  suit  within  three  years  after  disabilitv 
ceased,  was  not  repealed  by  the  six-year  limitation  in  the  Tudcer  Act,  above  cited, 
and  that  it  applied  to  cases  in  the  District  Courts  as  well  as  to  cases  in  the  C]k>urt  of 
Claims.  That  saving  clause  has  therefore  been  carried  into  this  paragraph;  and  R.  S. 
sec.  1069  is  expressly  repealed  by  Judicial  Code,  sec.  297,  infra,  this  title,  vol.  5.  The 
other  changes  m  language  in  the  paragraph  are  merely  for  purposes  of  revision. —  Note 
by  Committee  on  Revision. 

See  also  as  to  jurisdiction  of  the  Court  of  Claims,  Judicial  Code,  sees.  145,  156, 
infra,  this  title,  vol.  5. 

For  other  and  unrepealed  provisions  of  the  Tucker  Act  of  March  3,  1887,  above  cited, 
which  relate  to  various  matters  of  original  and  appellate  jurisdiction  and  procedure 
in  respect  of  suits  against  the  United  States,  see  infra,  this  title,  div.  VI,  in  vol.  5. 


Constitutionality. —  The  provision  fcr 
trial  bv  the  court  without  a  jury  does 
not  violate  the  Seventh  Amendment,  even 
in  ca^es  where  judgment  is  rendered  in 
favor  of  the  government  on  set-off.  Mc- 
Elrath  v.  U.  S.,  (1880)  102  U.  8.  426, 
26  U.  S.  (L.  ed.)  189;  U.  S.  v,  Saun- 
ders, (C.  C.  A.  1st  Cir.  1897)  79  Fed.  407, 
50  U.  S.  App.  24,  24  C.  C.  A.  649. 

Purpose  of  statute.— The  evident  pur- 
pose and  intent  of  this  law  was  to  give 
to  persons  havings  claims  against  the 
United  States  for  comparatively  small 
amounts  the  right  to  bring  suits  in  the 
courts  of  the  United  States  in  districts 
where  they  and  their  witnesses  reside, 
without  subjecting  them  to  the  expense 
and  annoyance  of  litigating  in  a  court  lo- 
cated at  Washington.  New  York,  etc.. 
Steamship  Co.  v,  U.  S.,  (S.  D.  N.  Y. 
.  1912)    202  Fed.  311. 

"Law  of  Congress.*'— Claims  arising 
out  of  the  various  refunding  statutes 
which  have  been  passed  by  Congress  are 
founded  on  a  "law  of  Congress"  within 
the  meaning  of  this  section.  U.  8.  t?. 
Hvoslef,  (1916)  237  U.  S.  1,  35  S.  Ct. 
459,  59  U.  8.  (L.  ed.)  813,  Ann.  Cas. 
1916A  286. 

Officer  of  the  United  States.— An  offi- 
cer of  the  United  States  does  not  include 
a  United  States  deputy  surveyor  not  ap- 
pointed by  the  President  alone,  nor  by 
the  President  by  and  with  the  consent  of 
the  Senate,  nor  by  a  court  of  law,  but 
by  a  surveyor  general.  Scully  v,  U.  S., 
(C.  C:  Nev.  1910)  193  Fed.  185,  wherein 
the  court  said:  "There  can  be  no  offices 
of  the  United  States,  strictly  speaking, 
except  those  which  are  created  by  the 
Constitution  itself,  or  by  an  act  of  Con- 
gress, and,  when  Congress  does  so  estab- 
lish an  inferior  office,  it  may  authorize  the 
President  alone,  or  the  courts  of  law,  or 
the  heads  of  departments  to  appoint  the 
incumbent,  but  no  appointee  named  by  the 
head  of  a  department  can  be  considered 
an  officer  of  the  United  States,  unless  the 


official  making   the   appointment  is   au- 
thorized by  law  so  to  do." 

Letter  carriers  were  held  to  be  within 
the  intent  of  the  earlier  Act.  U.  8.  v. 
McCrory,  (C.  C.  A.  6th  Cir.  1899)  91  Fed. 
296,  33  C.  C.  A.  615,  holding  that  the 
District  Court  had  no  jurisdiction  of 
claims  bv  them  for  compensation. 

**  By  the  term  '  official  services,'  as  used 
in  the  statute,  we  ore  to  understand  only 
those  services  which  are  peculiar  to  the 
office  of  an  '  officer  of  the  United  States,' 
and  which  such  officers  are  by  law  author- 
ized, or  required  to  perform.  It  is  ob- 
vious that  only  cases  brought  to  recover 
for  '  official  services '  of  '  officers  of  the 
United  States,'  a  restricted  class,  are 
withdrawn  from  the  jurisdiction  of  the 
federal  courts."  Scully  v.  U.  S.,  (C.  C. 
Nev.  1910)  193  Fed.  185. 

The  "  fees,  salary  or  compaatation,"  ju- 
risdiction of  which  by  the  District  Courts 
is  excluded  by  the  first  proviso  of  this 
section,  does  not  include  the  expense  al-' 
lowance  of  a  judge  of  the  Commerce 
Court  provided  for  by  section  200  of  the 
Judicial  Code,  and  the  District  (Dourt  has 
jurisdiction  to  entertain  a  suit  for  such 
allowance.  Archbald  r.  U.  S.,  (M.  D.  Pa. 
1914)   217  Fed.  165. 

Recovery  of  taxn  paid  under  protest 
— A  District  Court  sitting  as  a  Court 
of  Claims  had  jurisdiction  under  this  par- 
agraph to  recover  the  amount  of  taxes 
assessed  under  the  (Corporation  Tax  Law 
paid  under  protest,  and  turned  over  by 
a  collector  to  the  United  States.  U.  S. 
V.  Emery,  etc..  Realty  Co.,  (1915)  237 
U.  S.  28,  35  S.  Ct.  499,  59  U.  S.  (L.  ed.) 
825,  wherein  the  court  said:  "The  ob- 
lection  to  the  jurisdiction  pressed  by  the 
government  is  that  the  only  remedy  is  a 
suit  against  the  collector.  As  the  United 
States  has  received  and  keeps  the  money, 
and  would  indemnify  the  collector  if  he 
had  to  pay  (R.  S.  sec.  3220,  3  Fed.  Stat. 
Ann.  597  r2d  ed.  10281),  the  least  that 
can  be  said  is  that  it  would  be  adding  a 
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fifth  wheel  to  the  coach  to  require  a  cir- 
cuitous process  to  satisfy  just  claims.  It 
IS  true  tnat  this  tax  law  provides  that '  all 
laws  relating  to  the  collection,  remission, 
and  refund  of  internal  revenue  taxes,  so 
far  as  applicable,  etc.,  are  extended  to  this 
tax  (8  38,  36  Stat,  at  L.  117,  chap.  6), 
but  that  is  far  from  the  case  of  a  statute 
creating  a  new  right  and  a  special 
remedy  to  enforce  it  in  such  form  as  to 
make  that  remedy  exclusive.  The  right 
to  sue  the  collector  for  an  unjustified 
collection  was  given  by  the  common  law. 
The  *  jurisdiction  over  suits  against  the 
United  States  under  |  24  of  the  Judicial 
Code  extends  to  '  all  claims  not  exceed- 
ing ten  thousand  dollars  founded  upon 
the  Constitution  of  the  United  States  or 
any  law  of  Congress.'  However  gradually 
the  result  may  have  been  approached  in 
the  earlier  cases,  it  now  has  become  ac- 
cepted law  that  claims  like  the  present 
are  '  founded  upon '  the  revenue  law.  Tho 
argument  that  there  is  a  distinction  be- 
tween claims  'arising  under'  (Judicial 
Code,  f  24,  first)  and  those  'founded 
upon'  (id.  f  24,  twentieth)  a  law  of  the 
United  States  rests  on  the  inadmissible 
premise  that  the  great  act  of  justice  em- 
bodied in  the  jurisdiction  of  the  court  of 
claims  is  to  be  construed  strictly  and  read 
with  an  adverse  eye." 

Cottnterclaims.— This  section  is  not 
broad  enough  to  permit  the  recovery  in 
the  District  Courts  of  demands  upon 
counterclaims.  U.  S.  v,  Kipissing  Mines 
Co.,  (C.  C.  A.  2d  Cir.  1913)  206  Fed. 
431,  124  C.  C.  A.  313,  wherein  the  court 
said:  "The  affirmative  judgment  against 
the  United  States  upon  the  counterclaim 
cannot,  however,  be  permitted  to  stand. 
Section  951  of  the  Revised  Statutes  al- 
lows set-offs  when  claims  have  been  pre- 
sented to  accounting  officers,  but  this 
statute  does  not  authorize  a  judgment  for 
an  excess  against  the  government.  U.  S. 
u.  Eckford,  [1867]  6  Wall.  484,  18  U.  S. 


(L.  ed.)  920.  Moreover,  in  our  opinion, 
the  Tucker  Act  of  1887  which  gives  the 
District  Courts  jurisdiction  over  certain 
suits  against  the  United  States,  is  not 
broad  enough  to  permit  the  recovery  of 
demands  upon  counterclaims.  We  think 
that  that  statute  refers  to  original  suits 
and  prescribes  procedure  inconsistent 
with  its  use  as  the  basis  of  a  counter- 
claim." 

Salvage  claim  against  the  United  States. 
— ^A  federal  District  Court  has  jurisdic- 
tion under  the  provisions  of  this  Act  of  a 
petition  which  is,  in  effect,  a  libel  in  per- 
sonam for  the  salvage  of  duties  collected 
and  paid  over  to  the  federal  government 
on  a  cargo  of  sugar  afterwards  saved  from 
loss  by  fire  while  on  board  a  lighter,  in 
the  harbor  of  New  York,  and  in  the  pos- 
session and  control  of  the  customs  of- 
ficers, since  the  claim  may  properly  be 
said  to  be  one  for  unliquidated  damages 
in  a  case  "  not  sounding  in  tort,"  in  re- 
spect of  which  the  party  would  be  en- 
titled to  redress  in  a  court  of  admiralty 
if  the  United  States  were  suable.  U.  S. 
V,  Cornell  Steamboat  Co.,  (1906)  202 
U.  S.  184,  26  S.  Ct.  648,  50  U.  S.  (L.  ed.) 
987. 

Suit  to  reimburse  marshal  for  pasnnents 
to  court  bailiffs. — As  to  a  suit  to  recover 
disbursements  made  by  a  marshal  in  pay- 
ing for  the  services  of  court  bailiffs,  see 
U.  8.  T,  Swift,  (C.  C.  A.  1st  Cir.  1906) 
139  Fed.  225,  71  C.  C.  A.  361. 

Assignee  of  claim. — ^As  to  the  right  of 
an  assignee  of  a  claim  to  sue  in  his  own 
name  if  his  assignor  could  have  sued,  see 
Emmons  ».  U.  S.  (C.  C.  Ore.  1891)  48  Fed. 
43,  citing  U.  S.  v.  Jones,  (1889)  131 
U.  S.  1;  9  S.  Ct.  669,  33  U.  S.  (L.  ed.) 
90,  as  a  case  where  an  assignee  sued  and 
it  was  taken  for  granted  that  he  could 
maintain  the  suit. 

See  further,  "  VI,  Suits  against  United 
States  —  Jurisdiction  and  Procedure," 
tn/ro,  this  title,  vol.  5. 


Sec.  24.  [Original  jurisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Twenty-first.  [Of  suits  for  the  unlawful  inclosure  of  public  lands.]    Of 

proceedings  in  equity,  by  writ  of  injunction,  to  restrain  violations  of  the 
provisions  of  laws  of  the  United  States  to  prevent  the  unlawful  inclosure 
of  putlic  lands;  and  it  shall  he  sufficient  to'  give  the  court  jurisdiction  if 
service  of  original  process  he  had  in  any  civil  proceeding  on  any  agent  or 
employee  having  charge  or  control  of  the  inclosure.   [36  Stat.  L.  1093.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Twenty-first,  see  aupra^ 
p.  838. 

This  paragraph  merely  states  the  jurisdiction  conferred  concurrently  upon  the 
Circuit  and  District  Courts  by  the  Act  of  Feb.  25,  1885,  ch.  149,  23  Stat.  L.  321  (see 
PuBLio  Lands)  to  prevent  the  unlawful  enclosure  of  public  lands. 

"  The  sum  or  value  of  the  matter  in  controversy  "  is  immaterial.  See  proviso  to 
paragraph  "  First,"  supra,  p.  842. 

Sec.  24.  [Original  jurisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 
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Twenty-secoftd.  [Of  raits  under  immigration  and  contract  labor  laws.] 
Of  all  suits  and  proceedings  arising  under  any  law  regulating  the  immigra- 
tion of  aliens,  or  under  the  contract  labor  laws.    [36  Stat.  L,  1093.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Twenty-second,  see 
supra,  p.  838. 

This  paragraph  states  the  jurisdiction  that  was  vested  in  the  Circuit  and  District 
Courts  under  the  various  acts  relating  to  immigration,  including  the  contract  labor 
and  the  ("hinese  exclusion  laws  —  namely,  section  13  of  the  Act  of  March  3,  1891, 
ch.  551,  26  Stat.  L.  1086;  section  6  of  the  Act  of  May  5,  1892,  ch.  60,  27  SUt.  L.  25, 
as  amended  in  Act  of  Nov.  3,  1893,  ch.  14,  28  Stat.  L.  7;  and  section  29  of  the  Act  of 
Feb.  20,  1907,  ch.  1134,  34  Stat.  L.  907.  See  Chinese  Exclusion,  vol.  2,  p.  98; 
Immigration,  vol.  3,  p.  693. 

"  The  sum  or  value  of  the  matter  in  controversy  "  is  immaterial.  See  proviso  to 
paragraph  "  First,"  supra,  p.  842. 

Sec.  24.  [Original  jnrisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 

Twenty-third.  [Of  suits  against  trusts,  monopolies,  and  unlawful  com- 
binations.] Of  all  suits  and  proceedings  arising  under  any  law  to  protect 
trade  and  commerce  against  restraints  and  monopolies.    [36  Stat.  L.  1093.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Twenty-third,  see 
supra,  p.  838. 

Tliis  paragraph  confers  upon  the  District  Courts  the  jurisdiction  which  was  vested 
in  the  Circuit  Courts  under  section  77  of  the  Wilson  Tariff  Act  of  Aug.  27,  1894, 
ch.  349,  28  Stat.  L.  570,  and  sections  4  and  7  of  the  Sherman  Anti-Trust  Act  of  July  2, 
1890,  ch.  647,  26  Stat.  L.  209,  210.  As  to  these  and  other  Acts  of  similar  character 
see  Trade  Combinations  and  Trusts. 

"  The  sum  or  value  of  the  matter  in  controversy  *'  is  immaterial.  See  proviso  to 
paragraph  **  First/'  supra,  p.  842. 

Effect  upon  Sherman  Act. —  Section  7  mbrce)  was  not  repealed  by  this  para- 
of  the  Act  of  July  2,  1890,  known  as  the  graph.  Wogan  v,  American  Sugar  Re- 
Sherman  Act  (see  title  Interstate  Com-       fining  Co.,  (£.  D.  La.  1914)  215  Fed.  273. 


Sec.  24.  [Original  jurisdiction.]    The  district  courts  shall  have  original 
jurisdiction  as  follows:    •    •    • 
Twenty-fourth.  [Of  suits  concerning  allotments  of  land  to  Indians.] 

Of  all  actions,  suits,  or  proceedings  involving  the  right  of  any  person,  in 
whole  or  in  part  of  Indian  blood  or  descent,  to  any  allofment  of  land  under 
any  law  or  treaty. 

And  the  judgment  or  decree  of  any  such  court  in  favor  of  any  claimant 
to  an  allotment  of  land  shall  have  the  same  effect,  when  properly  certified  to 
the  Secretary  of  the  Interior,  as  if  such  allotment  had  been  allowed  and 
approved  by  him;  but  this  provision  shall  not  apply  to  any  lands  now  or 
heretofore  held  by  either  of  the  Five  Civilized  Tribes,  the  Osage  Nation  of 
Indians,  nor  to  any  of  the  lands  within  the  Quapaw  Indian  Agency:  Pro- 
vided, That  the  right  of  appeal  shall  be  allowed  to  either  party  as  in  other 
cases.     [36  Stat.  L.  1094,  as  amended  37  Stat,  L.  46.] 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Twenty-fourth,  see 
supra,  p.  838. 

The  above  twenty-fourth  paragraph  was  amended  to  read  as  here  given  by  Act  of 
Dec.  21,  1911,  ch.  5,  37  Stat.  L.  46.  The  amendment  consisted  in  the  addition  of  the 
last  paragraph  beginning  with  the  words  '^And  the  judgment." 

This  paragraph  vests  in  the  District  Courts  the  jurisdiction  that  was  exercised  by 
Circuit  Courts  under  a  provision  in  the  Indian  Appropriation  Act  of  Aug.  15,  1894, 
ch.  290,  as  amended  in  section  1  of  the  Act  of  Feb.  6,  1901,  ch.  217,  31  Stat.  L.  760. 
See  Indians,  vol.  3,  p.  841. 

^*  The  sum  or  value  of  the  matter  in  controversy "  is  immaterial.  See  proviso  to 
paragraph  "  First,"  supra,  p.  842. 

Civil  rights  only  are  referred  to  in  this 
paragraph.  Salander  v.  Tacoma,  (W.  D. 
Wash.  1913)    208  Fed.  427. 
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Sec,  24.  [Original  jurisdiction.]  The  district  courts  shall  have  original 
jurisdiction  as  follows:  •    •    • 

Twenty -fifth,  [Of  partition  suits  where  United  States  is  joint  tenant.] 
Of  suits  in  equity  brought  by  any  tenant  in  common  or  joint  tenant  for 
the  partition  of  lands  in  c€ises  where  the  United  States  is  one  of  such  ten- 
ants in  common  or  joint  tenants,  such  suits  to  be  brought  in  the  district  in 
which  such  land  is  situate. 

For  the  entire  section  24  of  which  the  foregoing  is  paragraph  Twenty-fifth,  see  supra, 
p.  838. 

The  effect  of  this  paragraph  is  to  transfer  to  the  District  Courts  the  jurisdiction 
vested  in  the  Circuit  Courts  by  the  Act  of  May  17,  1898,  ch,  339,  30  Stat.  L.  41(J,  tn/ra, 
this  title,  vol.  5. 

"  The  sum  or  value  of  the  matter  in  controversy  "  is  immaterial.  See  proviso  to 
paragraph  "  First,"  supra,  p.  842. 

Seo.  25.  [Appellate  jurisdiction  under  Chinese  exclusion  laws.]  The 
district  courts  shall  have  appellate  jurisdiction  of  the  judgments  and  orders 
of  United  States  commissioners  in  cases  arising  under  the  Chinese  exclusion 
laws.    [36  Stat.  L.  1094.] 

This  section  merely  states,  in  concise  terms,  the  jurisdiction  that  was  vested  in  the 
District  and  Circuit  Courts  by  section  13  of  the  Act  of  Sept.  13,  1888,  ch.  1015,  25 
Stat.  L.  479.    See  Chinese  Exclusion,  vol.  2,  p.  86. 

SecI  26.  [Appellate  jurisdiction  over  Yellowstone  National  Park.]  The 

district  court  for  the  district  of  Wyoming  shall  have  jurisdiction  of  all 
felonies  committed  within  the  Yellowstone  National  Park  and  appellate 
jurisdiction  of  judgments  in  cases  of  conviction  before  the  commissioner 
authorized  to  be  appointed  under  section  five  of  an  Act  entitled  ''An  Act 
to  protect  the  birds  and  animals  in  Yellowstone  National  Park,  and  to 
punish  crimes  in  said  Park,  and  for  other  purposes,"  approved  May 
seventh,  eighteen  hundred  and  ninety-four.     [36  Stat.  L.  1094.] 

This  section  is  merely  declaratory  of  the  original  and  appellate  jurisdiction  conferred 
upon  the  District  Court  for  the  district  of  Wyoming  by  the  Act  of  May  7,  1894,  ch.  72, 
28  Stat.  L.  74,  now  in  title  Public  Pabks. 

Sec.  27.  [Jurisdiction  of  crimes  on  Indian  reservations  in  South 
Dakota.]  The  district  court  of  the  United  States  for  the  district  of  South 
Dakota  shall  have  jurisdiction  to  hear,  try,  and  determine  all  actions  and 
proceedings  in  which  any  person  shall  be  charged  with  the  crime  of  murder, 
manslaughter,  rape,  assault  with  intent  to  kill,  arson,  burglary,  larceny,  or 
assault  with  a  dangerous  weapon,  committed  within  the  limits  of  any  Indian 
reservation  in  the  State  of  South  Dakota.    [36  Stat,  L.  1094.] 

This  section  vests  in  the  District  Court  the  jurisdiction  conferred  upon  Circuit  and 
District  Courts  for  the  district  of  South  Dalcota  by  the  Act  of  Feb.  .2,  1903,  ch.  351, 
32  Stat.  L.  793,  re-enacted  with  other  provisions  in  sec.  329  of  Penal  Laws.  See  Penal 
Laws. 


Constitutionality. —  This  section  'Axed 
the  punishment  for  the  offenses  as  pro- 
vided by  the  Laws  of  South  Dakota  at 
the  time  the  Act  was  passed  and  is  not 
objectionable  as  delegating  to  the  state 
authority  to  fix  the  punishment  for  the 
.future  for  such  federal  offenses.  HolHs- 
ter  r.  U.  S.,  (C.  C.  A.  8th  Cir.  1906)  146 
Fed.  773,  76  C.  C.  A.  337. 


Act  not  confined  to  Indians  alone. —  It 
will  be  observed  that  this  Act  of  Feb.  2, 
1903,  provides  "  in  which  any  person  shall 
be  charged  with  the  crime  of  murder,"  etc., 
thereby  making  the  said  Act  apply  to  all 
persons  whomsoever,  whether  Indians  or 
whites.  It  does  not  purport  to  be  limited 
to  Indians  only.  State  v.  Nimrod,  (1912) 
.30  S.  D.  239,  138  N.  W.  377. 


[JuDiCLABY  is  continued  in  vol,  5.] 
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N  B,    A  pari  of  Ihe  orHds  INTERNAL  REVENUB  is  in  volume  S,  ani  a  part  of  JUDICI- 
ARY in  vdvme  6,  and  references  thereto  are  made  accordingly 


IlfTERNAL  REVENUE: 

Asseasment  and  collections   (in  vol.  3) 
Bankfi  and  bankers: 

Application  of  bank  tax  and  returns 

to  national  banks.  225 
Bank  defined,  220 
Banker  defined,  220 
Capital  of   banks  expired  or  con- 
verted into  national  banks,  222 
Estimate  in  default  of  returns,  224 
Monthly  returns,  224 
Return  of  notes,  used  or  paid  out, 

227 
Hetums,  how  made,  224 
Tax: 

Circulating  notes,  225,  226 
Circulation,  exemption,  222 
Insolvent  or  bankrupt  bank,  227 
National  banks,  225 
On  circulation,  221 
On  deposits  and  capital,  221 
When  payable,  222 
Butter: 

Adulterated  butter  defined,  200 
Bond  of  manufacturers,  201 
Decision  of  Commissioner  of  Inter- 
nal Revenue,  195 
Defined,  188,  200 
Inspection  of  books,  203 
Label  of  manufacturer,  202 
Offenses,  202,  203 
Oleomargarine,  rules  and  penalties 

applicable,  203 
Packing  and  marking,  201 
Process  butter  defined,  200 
Regulations  for  manufacturers,  201 
Renovated  butter  defined,  200 
Sales  from  original  packages,  202 
Stamps,  202 
Tax,  202 
Cheese,  see  infra  Filled  Cheese 
Cigars  and  cigarettes: 

Allowance  to  employees,  164 
Annual  inventory,  163 
Buying  cigars   from   manufacturer 
without  payment  of  special  tax, 
173 
Cigars     manufactured    on     shares, 

commission  or  contract,  170 
Contents  of  packages,   166 
Dealers    in     material    for    cigars, 

sworn  statement,  If^S 
Destruction   of    stamps   on    empty 
•cigar  boxes,  173 


INTERNAL  REVENUE  —  Cont'd 
Cigars  and  cigarettes  —  Confd 
Drawback  on  cigars,  156 
Exportation  of  cigars,  154,  159 
Forfeiture   of  property,   170 
How   put  up,   164 
Inspection   of  cigars,  cheroots  and 

cigarettes,  167 
Label    and    notices    on    boxes    of 

cigars,  165 
Manufacturers: 

Book  entries  and  monthly  ab- 
stracts, 163 
Record,  163 
Sign,  163 

Statement  and  bond,  161 
Peddlers  of  cigars,  152,  153 
Purchasing  cigars  not  branded  or 
stamped,  172 

Removal  without  proper  stamping 

or  branding,  168 
Selling  imported  cigars  not  packed 

as  required  by  law,  172 
Stamps: 

Absence    as    evidence    of    non- 
payment of  tax,  170 
Cigars  manufactured  on  shares, 

commission  or  contract,  170 
Destruction,  173 
False  stamps,  168,  170 
Imported  cigars,  171 
Preparation,  furnishing  and  ac- 
counting, 167 
Tax: 

Absence  of  stamps  as  evidence 

of  nonpayment,  170 
Estimating  tax  on  cigars,  146 
Imported  cigars,  171 
Rate,  166 
Corporation  tax,  see  infra,  Excise  Tax 

on  Corporations 
Cotton  futures: 
Agents,  283 

Bona  fide  spot  markets,  280 
Construction  of  Act,  277 
Contracts : 

Exemption  from  taxation,  278, 

281 
Future  delivery,  278 
Sale,  form  and  contents,  278 
Unenforceable,  282 
Definitions,  277 
Determination  of  values,  279 
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INTERNAL  RSYSNUE  --  ConVd 

Cotton  futures  —  Cont'd 

Immunity  of  witnesses  from  prose- 
cution, 283 
Informers  rewarded,  283 
Insufficient  spot  markets,  effect,  280 
Payment  of  tax  as  exempting  from 

penalty,  283 
Penalties,  283 
Prosecutions,  283 
Receipts,  disposition  of,  284 
Reports,  284 

Right  of  state  to  tax,  283 
Rules  and  regulations,  283 
Stamps,  282 

Standards  established,  281 
Tax: 

Contracts   for   future   delivery, 

278 
Exemptions,  278,  281 
Orders,   282 
Payment,  282 
Right  of  state,  283 
Testimony    of    interested    persons, 

283 
Unenforceable  contracts,  282 
United   States    attorneys,   prosecu- 
tions by.  283 
United  States  Cotton  Futures  Act, 

277 
Witnesses,  283 
Dairy  products,  see  supra.  Butter;  in- 
fra. Filled  Cheese;   Oleomargarine 
Distilled  spirits: 

Adding    substance   to    create   ficti- 
tious proof,  21 
Alcohol  for  denaturization,   121 
Alcohol    withdrawn    for    scientific 

purposes,  58,  93 
Allowance  for  leakage,  114,  115 
Apparatus  and  fastenings,  36 
Bond: 

Approval,  29 

Carrying  on  distillery  without, 

41 
Distiller,  26 
For  tax,  51 
In  lieu  of  consent  of  owner  of 

property,  29 
Liability  on  official,  84 
Person  previously  convicted,  110 
Warehousing    and    transporta- 
tion, 105 
Bonded  warehouses: 

Bottling    distilled    spirits    in, 

110 
Denaturing,  119 
Failure  to  deposit,  110 
For  spirits  other  than  fruit,  107 
Provisions  applicable,  108 
Removal  from,  109 
Removal  to,  107 
Stamps  on  removal,  108 
Transfer   of   alcohol   from   dis- 
tilleries, 120 
Unlawful  removal  from,  110 
Withdrawal      from      one      to 
another,  108 
Bond  for  tax,  51 


INTERNAL  REVENUE  —  Cont'd 

Distilled  spirits  —  Cont'd 

Bottled    spirits    subject    to    state 
laws,  114 

Bottling  distilled  spirits  in  bonded 
warehouses,  110 

Breaking  ground  or  walls  for  ex- 
amination, 40 

Breaking   locks,   gaining   access  to 
cistern,  36 
.  Biirden    of   proof    on    claimaht   of 
seized  spirits,  85 

Buying  or  selling  casks  having  in- 
spection marks,  79 

Changing   stamps,   shifting   spirits, 
etc.,    79 

Compliance  with  law  before  carry- 
ing on  business,  41 

Definition  of,  18 

Denatured    alcohol    for   commercisl 
purposes,  117-119 

Denaturing  bonded  warehouses,  110 

Destruction  of  distillery  apparatus, 

Distiller  defined,  IS 
Distillers*  books: 

Entries,  61 

False  entries,  62 

Omitting  to  keep  or  produce,  62 

Open  for  inspection,  62 

Preservation  for  two  years,  62 
Distillery  to  be  kept  accessible,  36 
Distilling  on  certain  premises  pro- 
hibited, M 
Doublers,    36 
Drawback : 

£Ixported  spirits,  80 

Spirits  bottled  in  bonded  ware- 
houses, 112 
Drawing  off,  gaging,  etc.,  47 
Drawing  off  wti£er,  cl<eans>ing  woriD 

tubs,  etc.,  46 
Emptying  and  filling  tubs,  4fi 
Exportation     of     distilled     spirits 

withdrawn,  8^ 
Facilities  for  examination,  39 
Fermenting  tubs,  36 
Fermenting  vata,  116 
Filling  blanks  and  affixing  protect- 
ing stamps,  75 
Forfeiture  of  spirits  unlawfully  re- 
moved from<  distillery,  59 
Forfeiture  of  unstamped  packages, 

4» 
Fraudulent  inspeetion,  51 
Fruit  brandy: 

Exceptions,  22 

Warehouses,  98 
Furnace  doors,  construction,  36 
Gager: 

Employing     distiller     to     use 
brands  or  perform  duties,  50 

Fraudulent  gaging,  61 

Returns,  60 
Gaging: 

By  whom  to  be  done,  122 

Stamping  and  removing  spirits 
from  warehouses,  55 
Gallon  defined,  19* 


INDEX 


1067 


INTERNAL  REVENUE  ~  Cont'd 

Distilled  spirits  —  Cont'd 
Grape  brandy: 

Assessment    and    collection    of 

tax,  92 
Bonded  "warehouseB,  89 
Conditions  of  deposit  in  ware- 
house, 90 
Discontinuance    of    warehouse, 

transfer  of  spirits,  91 
Exportation,  91 

Failure  to  comply  with  act,  pen- 
alty, 92 
Removal  to  warehouse,  90 
Removal     without     compliance 

with  act,  92 
Rules  and  regulations,  92 
Special  stamp,  90 
Tax  on  monthly  return,  90 
Withdrawal  from  warehouse  for 
transfer  or  export,  91 
Imitation,   «tc.,    of    packages,    pen- 
alty, 96 
Imported   liquors  in   public  stores, 

95 
Inspetftiitg,  gaging  and  stamping,  74 
Inspection  and  stamping  of  im- 
ported liquors,  Oo 
Inspection,  sealing,  etc.,  of  spirits 
4x>ttled  in  bonded  warehouses,  112 
Low  proof  spirits  less  value  in  tax, 

86 
Marking  spirits  packed  by  whole- 
sale dealer,  76 
Mash,  44 
Monthly  examination  of  distillers' 

returns,  04 
Notice  by  manufacturer  of  still,  33 
Notice    of    intention    to    carry    on 

business,  24 
Notice  of  intention  to  rectify,  95 
Offenses : 

Breaking  locks  on  cisterns,  etc.,  • 

36 
Carrying  on  distillery  without 

bond,  41 
Distilling  on   prohibited   prem- 
ises, M 
Evading  tax,  22 
Failure    properly    to    place    or 

paint  apparatus,  36 
Failure  to  furnish  facilities  for 

examination,  39 
Failure  to  place  signs  on  build- 
ings, 40 
False  signs  on  buildings,  40 
Fraudulent  inspection  or  gaug- 
ing, 51 
Gager,  employing  distiller,  etc., 

to  perform  duties,  50 
Obstructing  officer,  39 
Removal,  concealment,   etc.,  of 

spirits,  56 
Setting  up  still  without  permit, 
33 
Opening  packages,  113 
Ownership  of  property,  29 
Plan  of  distillery,  29 
PoH'er  of  officers  to  open  packages 
on  suspicion,  59 


INTERNAL  REVENUE  —  Cont'd 
Distilled  spirits  —  ConVd 
Prevention  of  frauds,  19 
Procedure  for  seizures  and  forfeit- 
ure, 84 
Producing  capacity,  64 
Proof: 

Adding  substance  to  create  fic- 
titious, 21 
Standard,  19 
Pure  sweet  wines  defined,  99 
Receiving  cisterns  in  distilleries,  35 
Recovery  of  wire  spirits  from  for- 
tified wines,    -03 
Rectifiers: 
Books,  71 

Frauds,  punishment,  70 
Purchase  of  quantities  greater 
than     twenty    gallons     from 
one  person,  73 
Returns,  70 

Transcripts,  return  of,  71 
Reduction  of  capacity,  penalty,  67 
Re-entr^  and  reopenmg,  105 
Regaugmg,  106 

Regauging  to  ascertain  loss,  115 
Registry  of  stills,  24 
Regulations  for  bottling  spirits  in 

landed  warehouses,  112 
Reimbursement  for  seizure  and  for- 
feiture, 84 
Release   of   distillery   before   judg- 
ment, 84 
Remission  of  assessments,  93 
Removal  of   spirits   free   from   tax 
for   making  sorghum  sugar,   104 
Removal  of  spirits,  from  distillery 

premises,  49 
Removal  within  certain  hours  from 

premises,  79 
Restamping  tax  paid  goods,  70 
Return   of   number  of   barrels  dis- 
tilled, 64 
Retiums  of  production,  63 
Reusing  stamp  or  bottle,  113 
Revenue  oflBcers,  power  to  examine 

distilleries,   39 
Signs  to  be  placed  on  buildings,  40 
Small   distilleries,   exemptions,   93 
Special  gagers,  compensation,  115 
Spirits  packed  for  importation,  47 
Stamps : 

Accounting  for  tax  paid  stapps, 

69 
Afi&xing  imitation  stamps,  89 
Changing,  79,   113 
Defacing    on    empty   packages, 

penalty,  95 
Effacing  from  empty  casks,  76 
Export  stamps,  69 
Forfeiture  of  unstamped  pack- 
ages,   49 
Forging,  113 
Form  of,  how  used,  68 
For  taxes,  104 
Grape  brandy,  90 
On    removal    to    bonded    ware- 
houses, 106 
On  spirits  for  export,  80 
Preparation   and   issue,  68 
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INTERNAL  RSVENUS  ~  Confd 
Distilled  spirits  —  Canfd 
tS tamps  — ^  ConVd 
Reports,  69 
Reusing,   1 13 

Spirits  bottled  in  bonded  ware- 
houses, 110 
Spirits    removed    from    ware- 
houses, 55 
Using    or    permitting    use    of 

stamps  contrary  to  law,  70 
Wines,  122 
Stamps  and  brands  to  be  effaced,  76 
Standard   of  proof,  19 
Store-keepers: 

Account  of  materials  used,  60 
In  charge  of  distillery,  60 
Warehouse  books  and  returns, 
60 
Survey  of  distilleries,  31 
Suspension  of  work,  penalty,  66 
Tax: 

Alcoholic  compounds  from  Porto 

Rico,  120 
Alcohol  withdrawn  for  scientific 

purposes,  58 
Allowance  for  leakage,  97,  98, 

106 
Assessment    and   collection    on 

grape  brandy,  92 
Bond  for,  51 
Defrauding    or    attempting    to 

defraud  United  States,  23 
Denatured  alcohol  for  commer- 
cial purposes,  117-119 
Evading,  22 

Excessive  loss  on  spirits,  51 
Fruit  brandy,  22 
Grape  brandv,  90 
Imitations  of  wines,  80 
On  deficiency,  112 
Products    of    distillation    con- 
taining spirits,  22 
Rate,  19,  104 
Recovery  of,  109 
Remitted    on    brandy    acciden- 
tally destroyed,  116 
Spirits  entered  for  export,  113 
Spirits  removed  without  deposit 

in  warehouse,  21 
Spirits  sold  under  judicial  proc- 
ess, 86 
Time  for  payment,  104 
To  be  paid  within  three  years, 

51 
Wines,  122 
Time  for  distilling,  45 
Trademarks,  110 

Unlawfully  using  wine  spirits,  pen- 
alty, 100 
Unlawful  recovery  of  spirits,  pen- 
•      alty,  116 
Use  of  wine  spirits  to  fortify  pure 

sweet  wines,  99 
Using  empty  imported  package  with 

stamp  thereon,  penalty,  96 
Using  false  weights  or  measures,  63 
Using  material  or  using  spirits  in 

absence  of  storekeeper,  45,  46 
Using  unregistered  materials,  63 


INTERNAL  KEVENirB  —  Ow^Vd 
Distilled  spirits  —  Confd 

Using  wine   spirits   not   tax  paid, 

penalty,  103 
Vinegar,  44 
Vinegar     factories,     location     and 

operation,  07 
Warehouses : 

Custody  and  management,  38 
Distillery  warehouses,  37 
Entry  of  spirits  removed  to,  51 
Gaging,  stamping  and  weighing 

spirits  removed  from,  55 
In  charee  of  store-keepers,  38 
Removal  of  spirits  to,  47 
Tax  on  spirits  removed  with- 
out deposit,  21 
Unsafe  condition,  Zfi 
Used  by  successor  in  business, 

87 
Withdrawal  from,  54 
Warehousing     and     transportation 

bonds,  105 
When  distilling  deemed  commenced, 

66 
Wholesale  dealer  filling  casks,  95 
Wholesale  dealers,  books  and  tran- 
scripts, 71 
Wine  spirits  defined,  99 
Withdrawal : 

Allowance  for  leakage,  97 
Duty  of  collector  of  port,  88 
Elxpenses  of  stamp,  89 
Export  bond  entry,  88 
For  export,  88 
Fortifying  for  export,  102 
From  bonded  warehouse  for  ex- 
portation, 82 
Grape  brandy   for  transfer  or 

export,  91 
Reimportation       of      domestic 

wines  exported,  103 
Remission  of  tax,  98 
Spirits     for     manufacture    of 

preparations  for  export,  97 
Transportation  bond,  88 
Wine     spirits     for     fortifying 
sweet  wines,  101 
Worm  tanks,  36 
Wort,  44 

Written  consent  of  owner  of  prop- 
erty, 29 
Excise  tax  on  corporations: 
Corporation  Tax  Act,  255 
Rate,  255 
Refund,  276 
Repeal,  276 
Returns,  275 
Underwood  Act,  276 
Fermented  liquors: 
Brewers : 

Bond,   124 

Books  and  monthly  statements, 

125 
Notice  of  business,  124 
Selling   at    retail    at   brewery, 

131 
Stamps,  128,  131 
Verification  of  entries  in  books, 
125 
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INTERNAL  REVSNUB  —  Cont'd 
Fermented  liquors  —  ConVd 

Buying  without  stamps,  120 

Dies,  counterfeit,  130 

Drawing  from  package   with  false 

stamp,  129 
Drawing  from  package  without  de> 

facing  stamp,  129 
Drawing     from     package     without 

stamp,  129 
Evading  tax,  126 

Exportation  in  bond  free  of  tax,  134 
Forfeiture ; 

Absence   of   stamps   as    notice 

and  evidence,  132 
Cause  for,  132 
Gallon  defined,  133 
Making  or  procuring  false  entries, 
126 

Name    of    •manufacturer,    etc.,    on 

packages,  131 
Permit  to  carry  on  buftines^  at  an- 
other place  because  of   accid-ent, 
131 
K«moval     from     storage     without 

stam>ps,  129 
Removing    marks    from    packages, 

penalty,  131 
Removing  'without  stanvps,  12ft 
Sour  malt  liquors  removable  with- 
out fatomp,  130 
Stamps: 

Brewers,  128 

Buying,  selling  or  reusing  re- 
moved stamps,  130 
False  stamps,  129 
How  supplied  and  sold,  127 
Making,  selling  or  using  false 

or  counterfeit  stamps,  130 
Removal     or     defacement     by 

other  than   owner,   132 
Removing,  130 
Selling  without  stamps,  .129 
Twice  used  stamps,  129 
Tax: 

Assessment  on  quantity  of  ma- 
terials used,  133 

Evading,  126 

Liquor  exported  in  bond,  134 

Liquor  withdrawal  by  brewer 
for  bottling,  133 

Making  or  procuring  false  en- 
tries,  126 
Rate,  126,  136 

Unfermented  wort  sold  to  other 
brewers,  132 
Verification  of  entries  in  books,  125 
Withdrawal  of  liquor  by  brewer  for 
bottling,  tax,  133 
Filled  cheese: 

Appeals  from  oonrmissioner  of  in- 
ternal revenue,  208 
Bond  of  manufacturers,  206 
Brands,  206 
Cheese  defined,  206 
Dealers'  signs,  206 
Defined,  206 
Forfeiture,  206 

Imported  cheese,  additional  tax,  208 
Label  for  manufacturer,  206 


INTERNAL  REVENUE  —  Cont'd 
Filled  cheese  —  Oonfd 
Marks,  206 
Packages,  206 
Purchasing  from  manufacturer  not 

having  paid  special  tax,  208 
Purchasing  not  stamped,  208- 
Recovery    of    fines,    penalties    and 

forfeiture,  209 
Regulations,   209 

Regulations  for  manufacturers,  206 
Retail  packages,  206 
Stamps: 

Destruction,  208 
Failing  to  destroy,  208 
False  stamping,  206 
Regulations,  207 
Tax,  207,  208 

Tests  if  deleterious  to  health,  208 
Flour,  see  infra.  Mixed  Flour 
Incomes: 

Application,  general  laws,  252 

Clerks,  264 

Computation  for  calendar  year,  241 

Deductions,  240 

Determination  of  net  income,  239 

District  courts,  jurisdiction,  252 

Expenses,  253 

Income  Tax  Act  of  1913,  236 

Individual   share  of  undistributed 

profits,  238 
Net  income,  determination  of,  239 
Net  incomes  of  corporations,  tax, 

245 
Notification  of  assessment,  242 
Officers,  253 
Payment,  242 
Penalties,  245 
Personal  returns,  238 
Philippines,  252 
Porto  Rico,  252 
Receipts  for  payment,  262 
Refund  of  penalties  for  failure  to 

make  return,  264 
Returns,  241 
Salaries,  254 
State  defined,  261 
Statements  to  be  furnished  by  com- 
panies, 238 
Tax,  236,  238,  246 
Underwood  Act,  236 
United  States  construed,  261 
Legacies  and  successions: 
Lien  for  taxes,  228 
Payment  of  refunds,  236 
Refunding,  232,  236 
Matches,  see  infra,  White  Phosphorus 

Matches 
Mixed  fiour: 

Bond  for  fiour  for  export,  212 
Branding    and    labeling    packages, 

210 
Brands  on  flour  for  export,  212 
Cards   showing   contents   of    pack- 
ages,  210 
Destruction  of  stamps,  212 
Employees,    212 
False  branding,  210 
Imported,  211 
Label  and  notice,  210 
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INTERNAL  SEVBNUE  —  Con  rd 

Mixed  flour  —  Cont'd 

Manner  of  packing,  210 
Mixed  flour  defined,  209 
Purchasing  or  receiving  unbranded, 
211 
.  Purchasing  or  receiving  unstamped, 
212 
Regulations,  212 
Sale    or    removal    without   paying 

tax,  211 
Second  offense,  penalty,  213 
Size  of  barrel,  210 
Stamps,  210 
Tax,  210,  211 

Tax  on  flour  for  .export,  212 
Unbranded  packages,  210 
Oflicers  of  internal  revenue  (in  vol.  3) 
Oleomargarine : 

Bond  of  manufacturer,   188 
Chemists    and    microscopists,    ap- 
pointment, 196 
Defined,    188 
Export  regulations,  196 
Fines,    penalties    and    forfeitures, 

recovery  of,  199 
Forfeiture  of  package,  196 
Fraud,  punishment  for,  196 
Label  and  manufacture,  191 
Manufacturer's  notice,   188 
Packing  and  marking,  189 
Purchasing  from  manufacturer  not 

having  paid  special  tax,  194 
Purchasing    or    receiving   for   sale 

without  stamps,  193 
Hegulations,  199 
Stamps : 

Destruction,  194 

Imported  oleomargarine,  193 

Purchasing  or  receiving  for  sale 

without,  193 
Regulations,  191 
Sale  without  stamps,  192 
Wrongfully  removing,  195 
Tax: 

Imported  oleomargarine,  192 
Sale  without  stamps,  192 
Tax  on  manufacture,  191 
Opium : 

Bond,  176 

Burden  of  proof,  187 
Cocoa  leaves,  177 

Collection  of  taxes,  regulations,  183 
Conduct  of  business,   176 
Copies  of  names  of  taxpayers,  182 
Copies  of  orders  and  returns,  182 
Disclosure  of  information,  182 
Enforcement  of  provisions,   187 
Evidence,  187 
Exemptions,  187 
Harrison  Act,  177 
Harrison   Narcotic  Law,   177 
Inspection  of  orders  and  returns,  182 
Offenses,   187 

Officers,  appointment,  187 
Opium  Act  of  1914,  174,  177 
Opium  defined,  173 
Order  forms,  178 
Penalties,  176 

Preparations      containing      limited 
quantity  of  opium,  183 


INTERNAL  REVENUE  —  ContVi 
Opium  —  ConVd 

Registration  of  dealers,  177 
Regulation  of  traffic,  177 
Returns  by  registered  dealers,  181 
Revenue  officers  duties,  178 
Sales  on  written  orders,  178 
Special  tax,  payment,  177 
Stamps,  176 
Tax,  173,  177 

Territorial  application  of  laws,  178 
Traffic  by  unregistered  person,  182 
Playing  cards: 

Dies,  counterfeiting,  etc,  218 
Evidence,  218 
Export  without  tax,  219 
Making,    selling    or    removing   un- 
stamped cards,  219 
Manufacturer  defined,  220 
Offenses,  218 

Register  of  manufacturers,  217 
Regulations,  217 
Selling  cards,  219 
Selling  without  stamps,  219 
Stamps: 

Cancellation,  217 
Counterfeiting,  218 
Forging,  218 
Preparation,  furnishing,  selling 

and  accounting,  217 
Removing,  218,  219 
Reusing,  218,  219 
Selling,  218 
Tax,  217 

Tax,  by  whom  paid,  220 
Tax  on  cards  exported,  219 
Tax  on  imported  cards,  220 
Prosecutions : 

Arrest  of  illicit  distillers,  329 
Limitations,  330 
Warrants  of  arrest,  330 
Provisions   common   to   several   objects 
of  taxation: 
Altering  form  and  device  of  stamps, 

308 
Assessment   and   collection   of  tax 

unprovided  for,  309 
Attaching,   canceling,   etc.,   stamps, 

308 
Bailing  of  goods,  320 
Bonded   manufacturing  warehouses 
for  articles  intended  for  export, 
327 
Changes  of  stamps,  306 
Collector's  monthly  account,  307 
Commission  of  forbidden  act,  318 
Decision  of  commissioner,  327 
Delivery  of  goods  seized,  320 
Drawback,  Porto  Rico  or  Philippine 

Islands,  329 
Empty  stamped  packages,  disposing 

of  or  receiving,  316 
Estimate  of  unpaid  tax,  326 
Fraudulent  claim  of  drawbacks,  306 
Fraudulently  executing  documents, 

312 
Instruments  for  attaching  and  can- 
celing stamps,  308 
Laws  extensive  with  jurisdiction  of 

United  States,  309 
Omission  of  required  act,  318 
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Proviaiona  common  to   aeveral   objecta 
of  taxation  —  ConVd 
Package   included   in   forfeiture  of 

goods,'  319 
Poaseasion  of  property  with  intent 

to  defraud,  313 
Proceedinga  on  aeizure,  321 
Protection      and      puniahment      of 

frauda,  323 
Purchasing     for     the     government 

goods  subject  to  tax,  334 
R^emption   of  atamps,  325 
Removal   in   bond  to   Pacific  coaat 

for  exportation,  307 
Removing   liquora   or   winea   under 

other  than  trade  names,  310 
Removing   or   selling   articles  with 

intent  to  defraud,  311 
Report  of  expenditures  for  punish- 
ing violations,  329 
Sale  for  want  of  bail,  320 
Sales  to  evade  tax,  313 
Search  warrants,  323 
Seizure  of  property,  313 
Transmission  of  stamps,  325 
Snuff,  see  infra.  Tobacco  and  Snuff 
Special  taxes   (in  vol.  3) 
Stamp  tax  on  specific  objects: 
Accounting,  305 
Adhesive  stamps,  284 
Bonds   from  postmasters,  289 
Certificates    of   indebtedness,   296 
Declaration  of  manufacture,  295  . 
Drawback,  304 
Evading  taxes,  305 
Extension  of  act,  306 
Foreign  bond,  tax,  291 
Manufacturer  defined,  295 
Offenses : 

Failure  to  make  declaration,  295 
Failure  to  stamp,  286,  289 
False  declaration,  295 
Forging,  etc.,  stamps,  287 
Hiding  articles,  etc.,  to  evade 
tax,  294 
.    Issuing     instrumenta     without 
atamping,  290 
Promissory    notes,    failure    to 

stamp,  289 
Removal,  etc.,  of  stamps,  294 
Bales  of  certain  articles  without 
stamping,   294 
Promissory  notes,  298 
Recording  instrument,  effect,  293 
Recording    unstamped    instrument, 

291 
Records  and  returns,  305 
Redemption  of  unused  stamps,  305 
Regulations,  289 
Sale,  etc.,  of  producta  or  merchan- 

diae,  297 
Schedule  A,  296 
Schedule  B,  303 
Stampa : 

Cancellation,  288 

Preparation     and     distribution, 

295 
Redemption,  305 
Supplying,  289 


INTERNAL  REVENUE  —  Con  t'<2 

Stamp  tax  on  specific  objects  —  GonVd 
Tax: 

Articles  of  foreign  manufacture, 

295 
Articles  on  hand,  304 
Bonds  of  government,  293 
Brokers'  notes,  300 
Certificates,  300 
Chewing  gum,  304 
Conveyances,  300 
Cosmetics,  303 
Debentures,  296 
Entries  of  goods,  30i 
Evading,  305 
Exported  articles,  294 
Foreign  bonds,  291 
Insurance  policies,  301 
Notes,  300 
Parlor  car  seats,  303 
Passage  tickets,  302 
Perfumery,  303 
Powers  of  attorney,  302 
Protest,  303 
Proxies,  302 
Sleeping  car  berths,  303 
Telegraph  messages,  299 
Telephone  messages,  299 
War  Revenue  Act  of  1914,  285 
Wrong  kind  of  stamp  on  instru- 
ment, 293 
Tobacco  and  snuff: 

Absence   of   stamp   as   evidence   of 

nonpayment,  148 
Affixing    false    stamps    or    stamps 

twice  used,  148 
Annual  inventory  of  manufacturer, 

139 
Bond     and     certificate     of     manu- 
facturer, 136 
Books  and  monthly  abatracts,  139 
Booka   of   dealers   in   leaf   tobacco, 

140 
BuiMing,  138 
Bu\  ing,   selling   or   using   stamped 

portion  of  empty  packages,  149 
Dealers,  registry,  159 
Drawback : 

Fraudulently   claiming,    158 
When  allowed,  156 
Exportation : 
Bond,  154 
Free  of  tax,  159 
Penalties,  154 
Permits  for  removal,  154 
Transportation  bond,  157 
How  to  be  put  up,  141 
Imported  tobacco  and  snuff,  149 
Label  and  notice,  143,  158 
Making  false  entries,  147 
Manufacture    by    one    person    for 

another,  stamps,  146 
Manufacturers,  registry,  159 
Manufacturer's  statement  of  busi- 
ness, 136 
Peddlers: 

Bond,   151 
Certificate,  152 
Inspection  by  agent,  152, 
Notice  of  business,  151 
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INTBRHAL  JtEYZlXm  —  Cont'd 
Tobacco  and  snuff  —  Cont'd 
Peddlers  —  Cont'd 
Registry,  169 
Traveling  in  wagon,  158 
Unlawful  peddling,  153 
Purchasing  from  manufacturer  who 

has  not  paid  special  tax,  144 
Purchasing  tobacco  and  snuff  not 

branded  or  marked,  143 
Record  of  manufacturers,  138 
Removing  except   in  proper  pack- 
ages, 148 
Removing  without  stamp,  148 
Selling  unlawfully,  148 
Selling  without  payment  of  tax,  147 
Selling  without  stamps,  147 
Sold  only  in  prescribed   packages, 

142 
Stamped    portion   of   empty    pack- 
ages, dfestructioDv  140 
Stamps : 

Absence  as  evidence  of  nonpay- 
ment, 148 
How    prepared,    furnished  and 

sold,  145 
Unlawful  removing,  147 
Statement  of  Miles  by  dealers,  130 
Tax: 

Estimated,  146 

Exported    tobacco,    snuff,    and 

cigars,  159 
Imported    tobacco    and    snuff, 

149 
Leaf  tobacco,  160 
Rate,  144 
Tobacco  manufacture  defined,   159 
Unlawful   removing,   8>tamps,   147 
United  States  Cotton  Futures  Act,  see 

supra.  Cotton  Futures 
Vinegar,  see  supra,  Distilled  Spirits 
White  phosphorus  matches: 

Bond  of  manufacturer,  213 
Evasion  of  tax,  214 
Factory  number,  omission,  215 
Forfeiture  for  attempts  to  defraud, 

214 
Insufficient  stamp,  use  of,  214 
Internal    revenue    provisions    and 

penalties,  216 
Label  required,  penalty  for  neglect, 

215 
Notice  required,  215 
Offenses,  216 
Packages  required,  214 
Recovery  of  fines,  penalties  and  for- 
feitures, 216 
Register  of  manufacturer,  213 
Regulation,  216 
Regulation  of  business,  213 
Reusing  stamps,  214 
Selling  unstamped  matches,  214 
Stamps : 

Counterfeiting,    etc.,    215 
Insufiicient,  214 
Required,  214        . 
Reusing,  214 
Special  stamps,  215 
Tax,  214 


INTBSHAL  SEVKHUE  —  Cont'd 
White  phosphorus  matches  —  Cont'd 
Tax,   assessment   on   matches  sold 

without  stamps,  215 
White    Phosphorus    Matches    Act, 
213 


INTERSTATE  COMMERCE: 

Acceptance  of  joint  tariff  by  carriere, 
420 

Aooounts: 

Adjustment,  472 
Form  of,  &0& 

Agent    in    Washington    for    service    of 
process,  570 

Agent's  name  to  be  posted  at.  freight 
station,  426 

Allowance  for  transportation   facilities 
furnished  by  shipper,  473 

Attempting  to  secure  unjust  discrimina- 
tion, 441 

Bureau  of  Corporations  abolished,  576 

Cable  companies,  337 

Carmack  Amendment,  506 

Carriers: 

Cable  oomrpaniee,  337 
Defined,  351,  421 
Pipe  liiMe,  337 
Regulation,  937 
Telegrapdi  oomipanies,   337 
Telephone  companies,  337 
Carriers  subject  to  regulation,  337 
Carrying  products  in  which  carrier  is  in- 
terested, 363 
Change  of  rates,  419 
Charges  and  rates  filed,  421 
Charges  to  be  just  and  reasonable,  3.55 
Classification  of  interstate  and  foreign 

commerce,  359 
Classification  of  property,  359 
Combinations  to  preyept  continuous  car- 
riage,'430* 
Commeree  court,  duties  and  powers,  488 
Compelling  furnishing  of  switches  and 
C^xs,  367 
'  Competition,  determination  of  question, 
,  .    572   .   . 

'  Complaint  to  commission,  432 
Complaints  for  violations  of  law,  453 
Compliance  by  carriers  with  orders  of 
Interstate  Commerce  Commission,  487 
Contracts  for  exchange  of  services,  355 
Copies    of    s^chedules,    etc.,    as    public 

records,  488 
Cullum  Act,  337 
Cummins  Act,  506        . 
Damages,  recovery  of,  565 
Definitions: 

Carrier,  4^1 
Common  carriers,  951 
Employees,  959 
Families,   359 
Railroad,   351 
Transportaition,  951 
Departure  from  published  rates,  558 
'  Disclosing  information  of  shipments,  472 
Discrimination,  in  rates,  439  ^ 
District  attorneys,  duties,  48S»  565 
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INTERSTATE  COMMERCE -- Cont'd 
Dock  connections  between  rail  and  water 

carriers,  425 
Duty  of  carriers  as  to  transportation, 

routes,  rates,  etc.,  351 
Effect  of  date  of  schedule,  425 
Electric  roads  not  carrying  freight,  469 
Elkins  Act,  549 

Equity  courts,  jurisdiction,  564 
Evidence,  copies  of  schedules,  488 
Examiner  disclosing  facts,  505 
Expediting  cases,  566 
Extension  of  arrangements  between  rail 

and  water  carriers,  427 
Failure  to  comply  with  orders  of  Com- 
mission, 425 
Failure  to  file  and  publish  tariff,  549 
Failure  to  give  rates  for  shipment,  425 
False  bilUng,  440 
False  claims  for  damages,  440 
False  classification,  440 
Federal  trade  commission: 

Application  to  set  aside  order,  579 

Bureau  of   Corporations   abolished, 
676 

Civil  service,  576 

Classification  of  corporations,  581 

Creation,  575 

Definitions,  577 

Depositions,  581 

Documentary  evidence,  581 

Employees,  576 

Enforcement  of  orders,  578 

Incriminating  evidence,  581 

Investigation    of    anti-trust    laws, 
580 

Investigation    of   business   of    cor- 
porations, 580 

Investigation    of    compliance    with 
anti-trust  decrees,  580 

Investigation  of  foreign  trade  con- 
ditions, 581 

Jurisdiction  of  court,  578,  579 

Master  in  chancery,  581 

Membership,  575 

Officers,  576 

Penalties,  583 

Power    to  •  prohibit   .unfair    compe- 
tition, 577 

Precedence  of  cases,  579 

Procedure  by  commission,  578 

Process,  579 

Publication  of  information,  581 

Recommendations  for  readjustment 
of  business,  580 

Records    of    governmental    depart- 
ments, 581 

Reports,  581 

Requiring   reports   of   corporations, 
580 

Salaries,  576 

Seal,  575 

Vacancies,  575 

Witnesses,  attendance,  581 
Filing  and  posting  rates,  406 
Filing  copies  of  traffic  contracts,  420 
Filing  rates  prior  to  transportation,  421 
Forfeitures,  recovery,  487,  502 
Form  of   schedules,   420 
Free  carriage  of  property,  539 

4  F.  S.  A.—  35 


INTERSTATE  COMMERCE  —  Oonfd 
Free  passes: 

Interchange  for  employees  families, 
359 

Jurisdiction  of  offenses,  359 

Prohibited,  359 

Telegraph  franks,  359 

Violations,  359 
Hepburn  Act,  568 
Initial  carrier: 

Carmack  Amendment,  506 

Cummins  Act,  506 

Liability    for    loss    on    connecting 
road,  506 

Limitation  of  liability,  506 

Notice  of  claims,  §06 

Recovery    against    connecting    car- 
rier, 536 
Interchange  of  traffic,  379 
Interest  in  common  carrier  by  water, 

404 
Interstate  Commerce  Act  of  1887,  337 
Interstate  commerce  commission: 

Accounts,  form  of,  502 

Annual  report,  457,  539 

Appearances,  493 

Appointment,  447 

Apportionment  of  joint  rcites,  458 

Attorneys,  488 

Attorneys'  fees,  476 

Auditing  expense  of,  546 

Commissioners,  salary,  494 

Competition,  determination  of,  572 

Compliance  with  orders,  487 

Creation,  447 

Damages,  payment,  475 

Decisions  as  to  charges  and  classi- 
fications, 458 

Decisions,  effect,  493 

Depositions,  448 

Determination  of  allowance,  473 

Eligibility,  447 

Employees,  494 

Enforcement  of  orders,  454,  475,  572 

Exchange  of  supplies,  575 

Expenses,  494 

Findings,  effect,  476 

Forfeitures,  recovery,  487 

Investigations,  453,  454 

Joining  of  parties,  486 

Jurisdiction,  426 

Limitation  of  powers,  474 

Members,  544 

New  rates  and  classifications,  468 

Oaths,  493 

Officers,  494 

Orders,  572 

Penalty  for  failure  to  obey  orders, 
487- 

Physical  valuation  of  property  of 
carriers,  495-499 

Procedure,  572 

Proceeding  on  rehearing,  493 

Proceedings  when  damages  unpaid, 
476 

Prosecution  of  proceedings,  448 

Quorum,  493 

Rates,  extension,  572 

Records,  493 

Records,  access  to,  502 


1074 


INDEX 


INTERSTATE  COMMERCE  —  Confd 
Interstate  commerce  commission  —  Oont 
Records  of  reports,  457 
Recoveries,  480 
Rehearings,  493 
Report  of  expenditures,  544 
Reports  of  investigations.  457 
Report  of  number  of  employees,  544 
Rules,  493 
Salaries,  544 
Schedules,  572 
Scope  of  commission,  448 
Seal,  493 
Secretary,  494 
Service  of  orders,  487 
Service  of  process,  486 
Sessions,  494 
Special  agents,  506 
Subpoenas,  493 
Suspension  of  orders,  487 
Term  of  office,  544 
Term  of  service,  447 
Through  routes,  469.  470 
Time    limit    for    filing    complaints, 

Valuation    of    property,    see    infra. 

Valuation  of  Property 
Water  service,  572 
Witnesses,  448 
Witness  fees,  494 
Issue  of  stocks  and  bonds  by  railroads, 

571 
Jurisdiction   of  courts,   549 
Jurisdiction  ta  compel  compliance  with 
regulations,  505 
.  Larceny    of    goods    in    interstate    com- 
merce, 573,  575 
Liability  for  acts  of  agents,  558 
Liability  for  violations  of  acts  regulat- 
ing commerce,  549 
Liability  to  persons  injured  by  violation 

of  act,  430 
Long  and  short  hauls: 

Aggregate  charges  for,  396 
.Allowance  in  special  cases,  396 
Application  for  change  of  rate,  396 
Competition  with  water  routes,  396 
Increase  of  reduced  rates  restricted, 
396 
Lower  rates,  obtaining  or  attempting  to 

obtain,  440 
Mandamus   to    compel    equal   facilities, 

644 
Maximum  proportional  rates,  427 
Military  traffic  in  time  of  war,  424 
Misstating  rates  for  shipment,  425 
Name  of  agent  to  be  posted,  426 
New  classifications,  468 
New  rates,  468 

Notice  of  change  of  rates,  419 
Notification  to  carrier  of  complaint,  453 
Oath,  administration  of,  502 
Offenses  by  carriers,  officers,  etc.,  439 
Parties  included  in  interstate  commerce 

proceedings,  564 
Physical  Valuation  of  Property  Act,  495 
Pipe  linos,  37 

Pooling  agreement,  prohibited.  404 
Posting  rates  to  foreign  countries,  419 


INTERSTATE  COMMERCE  —  CanVd 
Precedence  given  cases,  566 
Preferences,  undue,  379 
Proceedings,  parties  included.  564 
Process,  agent  for  service,  570 
Property,  valuation  of,  see  infra.  Valu- 
ation of  Property 
Punishment  of  violations  of  act,  549 
Railroad  defined,  351 
Rates  and  joint  rates  to  be  filed  and 

posted,  40is 
Rates,  duty  as  to,  351 
Rates    for   long   alid    short    hauls,    see 

supra,  Long  and  Short  Hauls 
Rates  for  telegraph,  etc.,  messages,  355 
Rebates,  371,  421 
Rebates,  receipt  by  shipper,  559 
Receiving  information  as  to  shipments, 

472 
Records : 

Access  to,  602 

Destruction  of  entries,  505 

Failure  to  allow  inspection,  504 

Failure  to  keep,  504 

Failure  to  make  entries,  505 

False  entries,  505 
Recovery  by  initial  carrier  against  con- 
necting carrier,  536 
Recovery  of  rebates,  569 
Reduced  rates,  539 
Refusal  to  testify,  546 
Reports : 

Annual,  499 

Contents,  499,  500 

Failure  to  make,  500 

Forfeiture,  502 

Interstate     commerce     commission, 
539,  544 

Monthly,  600 

Oath,  602 

Special,  500 

Time  for  making,  500 
Right  to  complain  to  commission,  432 
Right  to  sue,  432 
Routes,  duty  as  to,  351 
Schedule,  406 
Schedule,  form,  420 
Schedule,  guying  effective  date,  425 
Schedule  of  rates  to  foreign  countries, 

419 
Service  in  default  of  designation,  570 
Shipper's!  choice  of  competing  lines,  470 
Shipper's  choice  of  routes,  ^0 
Special  rates  prohibited,  371 
Switches  and  cars  to  be  furnished,  367 
System  of  accounts  of  carriers,  490 
Telegraph  franks,  359 
Telegraph  lines,  337 
Telephone  lines,  337 
Through  bill  of  lading,  470 
Through  routes,  470 
Through  routes  and  joint  rates,  427 
Traffic  contracts,  filing  copies,  420 
Transportation  defined,  351 
Transportation,  duty  as  to,  351 
Undue  preferences,  379 
Unjust    discrimination,    attempting    to 

secure,  441 
Unjust,  etc.,  classification  of  property, 
359 
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INTERSTATE  COMMERCE  —  Cont'd 
Valuation  of  property: 

Access  of  agents  to  property,  406 

Bonds,  496 

Changes  in,  498 

Classification,  495 

Concessions  by  carriers,  406 

Corporate  organizations,  406 

Documents  to  aid  investigation,  406 

Earnings,  406 

Evidence,  408 

Expenditures,  406 

Extensions,  407 

Final  valuation,  408 

Grants  to  carriers,  406 

Hearings,  408 

Investigations  by  commission,  405 

Judgment  on  original  order,  408 

Jurisdiction  of  courts,  400 

Mandamus,  400 

Modification  of  order,  408 

Notice  of  completion,  407 

Procedure,  406 

Property  held  for  other  than  car- 
rier purposes,  405 

Property  valued,  406 

Prosecution,  406 

Protests,  407,.  408 

Real  property,  405 

Receivers  not  read  in  trustees,  408 

Records,  public  inspection,  45)6 

Report,  406,  407 

Reports    and    information    by   car- 
riers, 407 

Stocks,  406 

Time  for  commencing  investigation, 
406 
War,  military  traffic,  424 
Water  transportation,  460 
Witness,     see     supra.     Federal     Trade 
Commission 

Compulsory  attendance,  566 

Exemption,  567 

Immunity,  560 

Interstate     commerce     commission, 
448 

Self  incriminating  disclosures,  546 

INTOXICATING  LIQUORS: 

Original  Packages  Act,  5S5 
Shipping  in  original  package,  585 
Shipping  in  violation  of  state  law,  503 
Subject  to  state  laws,  585 
Webb-Kenyon  Act,  593 
Wilson  Act,  585 

JUDGMENTS: 

Estimates  for  payment,  609 
Indexes,  600 
Interest,  604 
Liens,  606,  608 
Recording,  608 

JUDICIAL  OFFICERS: 

Ajcoounte*: 

Auditing,  708 
Certifying,  708 
District  attorneys,  726 
Expt»nso  accounts.   720 
Marshals'  accounts,  720 


JUDICIAL  OFFICERS  —  Cont'4 

Account  loT  costs: 
Clerkft,  711 

District  attorneys,  711 
Marshals,  711 

United  ^!tates  oontmissioners,  711 
Acknowledgments,  before  whom  taken, 

772 
Affidavits,   Uking,  772 
Alabama: 

District  attorney: 
Appointment,  778 
Salary,  722 
Marshal : 

Appointment,  778 
Salary,  736 
Allowance  from  fees  of  year,  707 
Arizona: 

Clerkss  778 
District  attorney: 
Appointment,  778 
Salary,  722 
Marshal : 

Appointment,  778 
Salary,  736 
Arkansas : 

Clerks,  778 

District  attorney,  salary,  722,  727 
Marshal,  salary,  727,  736 
Assistant  district  attorneys,  622 
Assistant  district  attorneys,  salaries,  725 
Attendance  on  rule-day,  compensation, 

608 
Attorney-general,    conduct    of   proceed- 
ings, 774 
Attorneys: 

Fee  for  admi-saion  to  practioe,  735 
Fees,  03>1 
Bail,  taking,  772 
Bill  of  costs,  711 
California: 

Clerks,  fees,  704 
District  attorney: 
Appointment,  778 
Salary,  722,  727 
Marshal : 

Appointment,  778 
Salary,  737.  7» 
Canal  Zone: 
Clerk«,  779 

District  attorney,   770 
District  judge,   770 
Marshals,  779 
Circuit   court   commissioners   abolished, 

631 
Circuit  court  of  appeals: 
Clerk,  salary,  731 
Costs  and  fees,  732 
Messenger,  637 
Officers,  compensation,  735 
Returns  of  fees,  etc.,  by  clerks,  734 
Table  of  feee,  732 
Clerks: 

Aooount  of   payments  and   moneys 

in  court,  703 
Accounts,  auditing,  708 
Accoun'ts,  certifying,  708 
Accounts  for  costs,  711 
Administration    of    oath,    763,    774 
Bond,  637,  C30,  640 
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JUDICIAL  OFFICERS  —  Cofit'd 

Clerks  — Conrd 

Books  open  for  inspectioi^  6o7 

Canal  Zone,  780 

Charging  unearned  fees,  730 

Circuit   court    of    appeals,    salary, 
731 

Compensation,  709 

Deputies,  see  infra,  Deputy  Clerks 

Failure  to  make  report^  773,  774 

Fees,  657 

Fees,  how  paid  and  recovered,  710 

FecA   of    clerk   of   i^upreme   Courts 
730 

Fees  on  warrants  for  arrest,  716 

list  of  judgments  to  Solicitor  of 
Treasury,  763 

Oath,  637 

Prize  causes,  707 

Reports  and  aooounts,  736 

Rqx>rt  to   Coinn»i8eioner  of  Inter- 
nal Revenue,  763 

Residence,  644 

Returns  of  costs  and  fees  collected, 
731 

Returns  of  fee«,  690,  701,  734,  73o 

Transcripts  of  records,  779 
Colorado : 

District  attorney: 
Appointment,  780 
Salary,  722 

Duties  of  officers,  781 

Judge,   780 

Marshal: 

Appointment,  780 
Salary,  737 
Commissions,  619 
Connecticut : 

District  attorney,   salary,   722 

Marshal,  salary,  737,  739 
Costs  and  fees  in  circuit  court  of  ap- 
peals,  732 
Costs,  taxing,  721 
Counsel  fees  restricted,  648 
Counsel  to  aid  district  attorneys,  620 
Court  attendants,  compensation,  755 
Courts,  supplies,  765 
Criers  of  court,  appointment,  635 
Delaware: 

District  attorney,  salary,  722 

MareOial,  salary,  7i37 
Deputy  clerks: 

Administration  ol  oath,  774 

Bonds,  640 

Compensation,  648 
Deputy  marshals: 

Administration  of  oath,  776 

Appointments  627 

Cancellation  of   appoin'hnent,  626 

Death  of  marshal,  770 

Execution  of  process,  770 

Fees,  628 

Field  deputy,  628 

Oath,  629 

Report  of  appointment  62S 

Unserved  process  of  doputy,  771 
District  attorneys: 

Accounts : 

Auditing,  708 
Certifying,  708 
For  costs,  711 
For  expenses,  726 


JUDICIAL  OFFICKRS  —  Conrd 

District  attorneys  —  ConVd 
Appointment,  619 
Assistants,  622 
Bill  of  costs,  711 
Canal  Zone,  779 
China,  expenses,  727 
Clerical  assistance,  725 
Compensation,  701 
Counsel  to  aid,  620 
Defending  suits,  756 
Duties,  756 
Expenses,  622,  726 
Fees,  656 

Fees,  how  paid  and  recovered.  710 
Fees  in  addition  to  salary,  727 
Liability  on  receiving  bond  for  suit, 

760 
Oath,  624 

Office  expenses,  720 
Prosecution  of  suits,  756 
Reports  of  suits,  762 
Reports  to  Department  of  Justice, 

763 
Reports   to   Solicitor   of   Treasury, 

762 
Residence,  646,  647 
Returns  of  fees,  699,  701 
Returns  to  Commissioner  of  Inter- 
nal Revenue,  762 
Revenue  causes,  761 
Salaries: 

Alabama,  722 

Arizona,  722 

Arkansas,  722.  727 

California,  722,  727' 

Canal'  Zone,  779 

Colorado,  722 

Connecticut,  722 

Delaware,  722 

Florida,   722 

Georgia,  723 

How  payable,  721 

Idaho,  723,  727 

Illinois,  723,  727 

Indiana,  723 

In  lieu  of  fees,  718,  722 

Iowa,  723 

Kansas,  723 

Kentucky,  723,  786 

Louisiana,  723 

Maine,  723 

Maryland,  723 

Massachusetts,  723 

Michigan,  723 

Minnesota,  723 

Mississippi,  723 

Missouri,  723 

Montana,  723 

Nebraska,  723 

Nevada,  723,  728 

New  Hampshire,  723 

New  Jersey,  723,  728 

New  Mexico,  723 

New  York,  723,  728 

North  Carolina,  723 

North  DakoU,  723 

Ohio,  723 

Oklahoma,  723,  729 

Oregon,  723 

Pennsvlvania.  723,  729 

Rhode'  Island,  723 
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District  attorncTS  —  ConVd 
Salaries  —  Cont'd 

South  Carolina,  72:» 

South  Dakota,  724 

Tennessee,  724 

Texas,  724,  729 

Utah,  724 

Vermont,  724 

Virginia,  724 

Washin^on,  724 

West  Virginia,  724 

Wisconsin,  724 

Wyoming,  724 
Settlement  of  accounts,  647 
Statement  of  suits,  762 
Suits  involving  national  banks,  760 
Term,  624 

Traveling  expenses,  728 
District  courts,  certifying  accounts,  708 
District  of  Columbia: 

District  attorney  fees,  727 
Marshal  salary,  737 
Docket  books,  736 
Examination  of  reports,  760 
Fees: 

Accepting  illegal  fees,  721 

Allowance  from  each  year,  707 

Allowed,  649 

Attorneys,  651 

Circuit  court  of  appeals,  732 

Defense  of  revenue  officer,  656 

Disposition,  718 

Internal  revenue  cases,  716 

Jurors,  709 

Marshals',  678 

Marshal,  Supreme  Court,  699 

On  bond,  656 

On  warrants  for  arrest,  710 

Payment,  709,  710 

Proctors,  651 

Recovery,  710 

Returns,  734,  735 

Revenue  cases,  654 

Salaries  in  lieu  of,  718 

Semi-annual  return,  699,  701 

Solicitors,  651 

Suits  against  postmasters'  sureties, 

payment,  755 
Suits  on  official  bonds,  654 
Surplus,    payment    into    Treasury, 

707 
To  be  paid  marshal,  696 
United  States  commissioners,  7^13 
Witnesses,  709 
Florida : 

District  attorney  salary,  722 
Marshal  salary,  737 
Georgia : 

Clerk,  781 
District  attorney: 

Appointment,  781,  782 

Salary,  723 
Marshal: 

Appointment,  781,  782 

Salary,  737 
Idaho: 

Clerks,  782 
District  attorney: 

Appointment,  782 

Salary,  723,  727 
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Idaho  --  Cont'd 
Judge,  782 
Marshal,  782 

Salary,  737,  739 
Illinois : 

Appointment  of  officers,  784 
Clerk,  705,  783 
District  attorney: 

Appointment,  783 

Salary,  723,  727 
Judge,  783 
Marshal: 

Appointment,  783 

Salarv,  737,  783 
Powers  of  officers,  783 
Indiana: 

District  attorney  salary,  723 
Marshal  salary,  737 
Internal  revenue  cases,  fees,  710 
Iowa: 

Deputy  clerks,  785 
Deputy  marshal,  785 
District  attorney: 

Appointment,  784 

Salary,  723 
Marshal: 

Appointment,  784 

Salary,  737 
Juror*  fees,  709 
Kansas: 

District  attorney  salary,  723 
Marshal  salary,  737 
Kentucky : 

Appointment  of  officers,  786 
Deputy  marshal,  786 
District  attorney: 

Appointment,  786 

Salary,  723,  786 
Marshal: 

Appointment,  786 

Salary,  737 
Law  books,  777 
Louisiana: 

District  attorney: 

Appointment,  786 

Salary,  723 
Marshals : 

Appointment,  786 

Salary,  737,  740 
Maine: 

District  attorney  salary,  723 
Marshal  salary,  737 
Maryland : 

District  attorney  salary,  723 
Marshal  salary,  737 
Marshals : 

Accounts: 

Auditing,  708 

Certifying,  708 

For  costs,  711 
Administration  of  oath,  770 
Appointment,  626 
Bond,  639,  640 
Bond,  suit  on,  642 
Canal  Zone,  779 
Commanding  assistance,  764 
Death,  770 
Deputies,  627,  770 
Deputies  and  clerks,  740 
Duties,  764 
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Marshals  —  Cont'd 

Kxecution  of  process,  770 

Expense  accounts,  7:90 

Expenses,  742 

Fees,  678 

Fees,  how  paid  and  recovered,  710 

Fees  of  marshal  of  Supreme  Court, 

699 
Fees  on  warrants  for  arrest,  716 
Mileage,  678,  742 
Mileage  when  travel  without  cost, 

743 
Oath,  629 

Office  expenses,  720 
Powers,  768 
Prize  causes,  707 
Residence,  646,  647 
Returns  of  fees,  699,  701 
Returns  to   Auditor   of   Post -Office 

Department,  772 
Returns   to   Solicitor   of   Treasury, 

771 
Salaries: 

Alabama,  736 

Arizona,  736 

Arkansas,  727,  736 

California,  737,  739 

Canal  Zone,  779 

Colorado,  737  * 

Connecticut.  737,  739 

Delaware,  737 

District   of   Columbia,   737 

Florida,  737 

Georgia,  737 

How  payable,  721 

Idaho,  737,  739 

Illinois,  737.  783 

Indiana,  737 

Iowa,  737 

Kansas,  737 

Kentucky,  737 

Lieu  of  fees,  718 

Louisiana,  737,  740 

Maine,  737 

Maryland,  737 

Massachusetts,  737 

Michigan,  737 

Minnesota,  737 

Mississippi,  737 

Missouri,  737 

Montana,  737 

Nebraska,  737,  UO 

Nevada,  737 

New  Hampshire,  737 

New  Jersey,  737 

New  Mexico,  737 

New  York.  737,  790 

North  Carolina,  737 

North  Dakota,  737 

Ohio,  738 

Oklahoma,  738,  740 

Oregon,  738 

Payment,  776 

Pennsylvania,  738,  793 

Rhode  Island,  738 

South  Carolina,  738 

South   Dakota,  738 

Tennessee,  738 

Texas,  738,  795,  796 

Utah,  738 
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Marshals  —  ConVd 
Salaries  —  ConVd 
Vermont,  738 
Virginia,  738 
Waahington,  738,  797 
West  V^ginia,  738 
Wisconsin,  738 
Wyoming,  738 
Term,  625,  fe7 

Traveling   expenses  of   clerks,    740 
Unserved       process       of      retiring 

marshal,  771 
W\\Ai  fees  to  be  paid,  096 
.  Massachusetts: 

District  attorney,   723 
Marshal,  737 

Messenger  of  Circuit  Court  of  Ap- 
peals^ 697 
Michigan: 

District  attorney,  723 
Marshal,  737 
Mileage: 

Auditing,   714 
Marshals,  678,  742 
Payment,  714 
Travel  without  cost,  743 
Minneeota: 

District  attorney,  723 
Marshal,  737 
Miasiasippi : 

District  attorney,  723 
Marshal,  737 
Missouri : 

District   attorney,   723 
Marshal,  737 
Montana: 
Clerk: 

Appointment,  789 
Fees  and  compensation,  705 
District   attorney : 
Appointment,  789 
Salary,  723 
Judge,   780 
Marshal,  737,  7S9 
National  banks,  suits  involving,  760 
Nebraska: 

Di&triot  attorney,  733 
Marshal,  737,  740 
Nevada : 

Clerks,  fees,  704 
District  attorney: 
Fees,  702 
Salary,  723,  728 
Marshal : 
Fees,  702 
Salary,  737 
New   Ha/inipe^hire: 

District  attorney,   703 
Marshal,  737 
New  Jersey: 

District  attorney,  723,   728 
Marshal,  737 
New  Mexico: 

District  attorney,  723 
Marshal,  737 
New  York: 

District  attorney: 

Clerk  and  messengers,  728 
Salary,  723,  728 
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New  York  —  CotU'd 

Marshal,  737,  790 
.  Terms  of  oflScers,  790 
North  Carolina: 

District  attorney,  723 

Marshal,  737 
North  Dakota  : 

Clerks,  789 

District  attorney,  723,  789 

Fees  of  officers,  791 

Judge,  789 

Marshals,  737,  789 
Oath : 

Administration,  630 

By  marshals  and  deputies,  776 

By    United    States    commissioner, 
631 

By  whom  administered,  772,  774 

Clerks  of  court,  637 

Deputy  marshals,  629 

District  attorney,  624 

Marshal,   629 

Persons   identifying  papers   in   ad- 
miralty causes,  763 

Special  attorneys,  622 
Offenses : 

Accepting  illegal  fees,  721 

Charging  unearned  fees,  730 
Ohio: 

District  attorney,  723 

Marshal,  738 
Oklahoma : 

Clerks    792 

District  attorney,  723,  729,  792 

Judge,  792 

Marshals,  738,  740,  792 
Oregon : 

Clerks,  fees,  704,  705 

District  attorney,  702,  723 

Marshal,  702,  738 
Panama  Canal  Zone: 

See  supra.  Canal  Zone 
Pennsylvania : 

Clerks   792 

District  attorney,  723,  729,  792 

Judge,  792 

Marshal,  738,  793 

Salaries,  793 
Prize  causes: 

Clerks,  707 

Marshals,  707 
Proctors  fees,  651 
Reports : 

By  clerk  of  court,  763 

District    attorneys    and    collectors, 
examination,  760 

District  attorney  to  Department  of 
Justice,  763 

District    attorney    to    Solicitor    of 
Treasury,  762 

Failure  of  clerk  to  make,  773 

Mandamus  to  compel,  77^ 
Residence  of  judicial  officers,  646 
Returns  of  district  attorneys  to  Com- 
missioner of  Internal  Revenue,  762 
Returns  of  fees: 

By  whom  made,  699 

What  to  be  included,  701 
Returns  of  marshals  to  auditor  of  Post- 
Office  Department,  772 
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Returns    of    marshals    to    Solicitor    of 

Treasury,  771 
Revenue  cases: 

Fees,  654 

Prosecution,  761 
Rhode  Island: 

District  attorney,  723 

Marshal,  738 
Rule-day,  compensation  for  attendance, 

698 
Salaries  in  lieu  of  fees,  718 
Solicitors  fees,  651 
South  Carolina: 

District  attorney,  723,  793 

Marshal,  738,  794 
South  Dakota: 

Clerk,  789 

District  attorney,  724,  789 

Judge,  789 

Marshal,  738,  789 
Special  attorneys,  622  , 

Suits  against  postmasters'  sureties,  pay- 
ment of  fees,  755 
Suits  on  marshal's  bond: 

Costs,  642 

Limitations,  646 
Suits  on  official  bond,  fees,  654 
Supplies  for  courts  and  officers,  755 
Table  of  fees  for  circuit  court  of  ap- 
peals, 732 
Tennessee: 

District  attorney,  724 

Marshal,  738 
Term: 

District  attorney,  624,  625 

Marshals,  625,  627 
Texas : 

Appointment   of   officers,   795 

District  attorney,  724,  729,  795,  796 

Marshals,  729,  738,  795,  796 
United  States  commissioners: 

Accounts,  certifying,  708 

Accounts  for  costs,  711 

Administration  of  oath,  774 

Appointment,  631 

Authority  to  administer  oaths,  631 

Fees,  743 

Fees,  how  paid  and  recovered,  710 

Powers  and  duties,  631 

Record  of  proceedings,  743 

Seals,  774 

Who  may  be,  635 
United  States  courts  for  China: 

District  attorney,  727 

Judge,  727 
Utah : 

Clerk,  796 

District  attorney,  724,  796 

Judge,  796 

Marshals,  738,  796 
Vacancies : 

District  attornev,  625,  626 

Marshals,  625,  626 
Vermont : 

District  attorney,  724 

Marshal,  738 
Virginia: 

District  attorney,  724 

Marshal,  738 
Warrant  for  arrest,  fees  on,  716 
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Washington : 

Clerks,  705,  789 

District  attorney,  724,  789,  797 

Judge,  789 

MarHhals,  738,  789,  797 
West  Virginia: 

District  attorney,  724,  798 

Marshals,  738,  798 
Wisconsin : 

District  attorney,  724 

Marshal,  738 
Witnesses  fees,  709 
Wyoming: 

aerk,  798 

Distfict  attorney,  724,  798 

Judge,  798 

Marshal,  738,  798 

JUDICIARY: 

Appellate  jurisdiction  and  procedure  (in 

vol.  6) 
Circuit  court  of  appeals  (in  vol.  5) 
Circuit  courts  abolished  (in  vol.  5) 
Circuit  judges: 

District  court,  designation  to  hold, 

829 
Duties,  830 
Clerks: 

Deputy,  817 
District  Court,  817 
Commerce  Court    (in  vol.   6) 
Court  of  Claims  (in  vol.  5) 
Court  of  Customs  Appeal  (in  vol.  5) 
District  Court  of  Canal  Zone  (in  vol.  5) 
District  Courts: 

Accumulation  of  business,  designa- 
tion of  another  judge,  828 
Adjournment : 

For  trial  of  criminal  causes,  825 
Nonattendance  of  judge,  8^ 
Admiralty,  always  open,  821 
Altering  term,  820 
Appellate  jurisdiction: 

Chinese  exclusion  laws,   1063 
Yellowstone  National  Park,  1063 
Bailiflfs,  819 
Canal  Zone   (in  vol.  5) 
Circuit  judge  for,  829 
Clerk,  817 
Crier,  819 
Deputy  clerk,  817 
Disability  of  judge,  designation  of 

another,  826 
Discontinuance  of  trial  by  new  term, 

820 
Districts   (in  vol.  5) 
Equity,  always  open,  821 
Established,  816 
Jurisdiction : 

Admiralty  causes,  839,  1005 
Aliens  suing  for  torts,  841,  1057 
Amount  in  controversy,  839,  842 
Bankruptcy,  841,  1059 
Chinese  exclusion  laws,  1063 
Civil  rights,  840,  1050 
Conspiracy,  840,  1051 
Consuls  and  vice-consuls,  suits 

against,  841,  1058 
Contract  labor  laws,  842,  1062 
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District  CourU  —  Couf'if 
Jurisdiction  —  Cont'd 
Copyright,  839,  1037 
Crimes  and  offenses,  839,  999 
Oimes  on  Indian  resenratioiis, 

1063 
Customs  cases,  839,  1034 
Debentures,  suit  on,  840,  lOoO 
Deprivation  of  civil  rights,  840, 

1051 
Immigration  laws,  842,  1062 
Inclosure  of  public  lands,  841. 

1061 
Indian    land    allotments,    842, 

1002 
Injuries  on  account  of  acts  done 

under  laws  of  United  States, 

840,  1050 
Internal  revenue,  839,  1034 
Interstate  commerce  laws,  839, 

1047 
National   banking   aasociationi, 

840,  1054 

Original  jurisdiction,  838,  842 
Partition  suits  by  United  States 

as  joint  tenant,  842,  1063 
Patents,  839,  1037 
Penalties  and   forfeitures,  839, 

1048 
Postal  laws,  839,  1036 
Prize  causes,  839,  1005 
Recovery  of  offices,  840,  1053 
Slave  trade,  839,  1034 
Seizures,  839,  1005 
Suits  between  citizen  of  a  stflte 
and   foreign   state,  etc,  839, 
842 
Suits  between  citizens  of  differ- 
ent states,  839,  842 
Suits  between  citizens  of  same 
state    claiming    lands    under 
grant   from   Afferent  states, 
839,  842 
Suits  under  the  constitution  aod 
laws   of  United   States.  839, 
842 
Tonnage  laws,  839.   1034 
Trade-marks,  839  1037 
Trusts,  monopolies,  and  unlaw- 
ful combinations,  842.  10C2 
United  States  as  plaintiffs,  839, 

842 
United    States,    suits    against 

841,  1059 

Yellowstone      National     Park, 
1063 
Original  jurisdiction,  838,  o42 
Records,  819 

Removal  of  causes  (in  vol.  5) 
Term : 

Adjournments  for  trial  of  crim- 
inal causes,  825 
Altering,  820 
New  term,  820 
Special,  825 
District  Courts   as   successors  to  Com- 
merce Court   (in  vol.  5) 
District  judges: 

Accumulation  of  business,  designa- 
tion of  another,  828 
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District  judges  —  Cont'd 

Affidavit  of  persoaal  bias  or  preju- 
dice, 832 
Aid  of  another  judge,  designation, 

829 
Appointment,  815 
Designation  by  chief  justice,  828 
Division  of  business,  838 
Duties,  830 
Interest  in  suit,  831 
New  appointment,  828 
Prejudice,  832 

Relationship  to  parties,  831 
Residence,  815 

Revocation  of  appointment,  828 
Salaries,  816 
Vacancy  in  office,  837 


JUDICIARY  —  Cont'd 
Judicial  Code,  814 
Juries  (in  vol.  6) 
Laws  of  the  states  as  rules  of  decision 

(in  vol.  5) 
Procedure  (in  vol.  5) 
Provisions  common   to  more  than  one 

court   (in  vol.  5) 
Provisions    for    particular    districts    or 

circuits  (in  vol.  5) 
Records  of  District  Court,  819 
Removal  of  causes  (in  vol.  5  ) 
Suits  against  United  States  (in  vol.  5) 
Supreme  Court  (in  vol.  5) 
Tucker  Act   (in  vol.  5) 
United    States    Court    for    China    (in 

vol.  5) 
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